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SPECIAL NOTICES

GOVERNOR'S EXECUTIVE ORDER: INTEGRATING ALTERNATIVE DISPUTE RESOLUTION (ADR) INTO STATE
GOVERNMENT

WHEREAS, this administration is committed to ensuring that state agencies utilize the most efficient and effective
means of resolving disputes in fulfilling the mission of the state government;

WHEREAS, to be effective in addressing the wide array of issues that face the state, agencies need to employ a variety
of strategies and problem-solving tools;

WHEREAS, alternative dispute resolution (ADR) methods offer an opportunity to resolve disputes in a collaborative
manner;

WHEREAS, ADR has proven successful in resolving and preventing public and private conflicts;

WHEREAS, the appropriate use of ADR methods by state agencies and the state's partners will improve public services
by providing for broad input on, and creative resolutions to, complex public policy disputes; and

WHEREAS, the Government Dispute Resolution Act, Title 63, Chapter 46c of the Utah Code, authorizes public agencies
in Utah to utilize ADR procedures and to appoint ADR coordinators to assist them for that purpose:

NOW, THEREFORE, |, Michael O. Leavitt, Governor of the State of Utah, by virtue of the authority vested in my by the
laws and constitution of the state, hereby order the following:

1. The chief executive of each department and the director of each executive branch agency that functions
independently of a department shall:

a. in the case of agencies of more than 50 FTE's, designate an agency ADR Coordinator, who shall:

i) participate as a member of the State ADR Council to review the agency's processes for managing conflicts and
controversies;

ii) participate in training or certification as determined by the ADR Council; and

iii) coordinate efforts within the agency to design, evaluate and implement ADR systems;

b. for agencies of 50 or fewer FTE's, arrange for a representative to participate on the ADR Council on the agency's
behalf; and

c. in any case, deploy and support ADR systems within the agency by providing staff, budget, and opportunity
consistent with law, agency circumstances, and available resources.

2. An ADR Council is established consisting of representatives of all department level executive branch agencies and
other participating agencies. The Office of the Governor shall designate the council chair. The chair shall establish the council's
agenda and meeting schedule. As appropriate, the council shall:

a. evaluate dispute resolution systems in state government;

b. determine how ADR systems, such as facilitated discussions, mediation and collaboration, can be deployed to
improve the efficient resolution of disputes;

c. make recommendations for deploying ADR systems in state agencies; and

d. identify and address barriers to the use of ADR systems in state agencies; and

e. establish qualifications and selection criteria for appointing a state ADR executive director, in accordance with terms
of the William and Flora Hewlitt Foundation grant received for that purpose;

f. prepare and submit to the Governor a statewide ADR needs assessment and plan that:

i) identifies current conflict management methods in effect throughout the state;

i) identifies areas or types of disputes within various agencies that lend themselves to resolution through ADR systems;

iii) assesses training and staffing needs to put ADR systems into operation in state agencies;

iv) outlines training or certification standards for ADR neutrals; and

v) outlines strategies and time frames for putting ADR systems into operation.
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SPECIAL NOTICES

3. The state ADR executive director shall report to the Governor's Chief of Staff and shall work closely with the ADR
Council, with the ADR Advisory Board, and with state agencies to:

a. integrate dispute resolution systems into state government by providing consultation, technical assistance, and
guidance to agency ADR coordinators as they develop ADR plans and programs;

b. work with agencies, the Office of the Governor, the Attorney General, and the ADR community in Utah to identify
opportunities and to implement ADR systems in state government;

c. develop model policies and procedures to govern ADR systems in state agencies, and coordinate or assist with the
delivery of ADR programs as needed, including identifying ADR resources and ensuring access to neutrals and training
opportunities;

d. develop certification standards, training curricula and standards, and training systems;

e. track relevant data for evaluating ADR systems and make recommendations to improve integration of ADR systems
in state government;

f. prepare reports for the Governor of ADR activities as needed or requested, including:

i) agency utilization of ADR;

ii) evaluation of the effectiveness of ADR processes in the various agencies;

iii) ADR training delivered to agency employees;

iv) the implementation of any new ADR programs and projects;

v) the status of activities proposed or planned by the ADR Council; and

vi) the goals for improving the ADR systems over the next fiscal year; and

g. prepare such reports as may be required for any grant-making organization.

4. The ADR Council, with approval of the Office of the Governor, may establish an advisory board of ADR practitioners
to provide advice and guidance concerning establishment, maintenance, and improvement of ADR systems in the state agencies.

5. The state ADR executive director and ADR Council shall, on an annual basis or as appropriate, nominate to the
Governor the recipient of the Utah Dispute Resolution Award to recognize outstanding service of an individual or agency in
promoting the use of ADR in state government.

6. The purpose of this order is to facilitate and enhance the use of ADR in state government with a view to improving
services to the public and avoiding unnecessary and costly litigation. The implementation of this order shall be carried out in a
manner consistent with law and conducive to the mission of each agency involved. The state ADR executive director and ADR
Council shall advise agency leaders how to improve agency operations and processes through appropriate ADR. If an agency
dispute process or operation does not by its nature or by law lend itself to ADR, the state ADR executive director and the ADR
Council shall serve as a resource in suggesting other appropriate improvements. Nothing in this order is intended to require the
hiring of additional staff, the creation of new offices of government, or the adoption of administrative rules by an agency. The
hiring of new personnel, including a state ADR executive director, is contingent on the availability of funding. The Governor's
Chief of Staff is authorized to make final decisions with respect to all personnel and resources in carrying out this order.

7. This order is repealed December 31, 2004.

IN WITNESS WHEREOF, | have here unto set my
hand and cause to be affixed the Great Seal of the
State of Utah. Done at the State Capitol in Salt Lake
City, Utah, this 7th day of May, 2003.

(STATE SEAL)

MICHAEL O. LEAVITT
Governor

Attest:
OLENE WALKER
Lieutenant Governor
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GOVERNOR'S PROCLAMATION: CALLING THE FIFTY-FIFTH LEGISLATURE INTO THE FIRST SPECIAL SESSION

WHEREAS, since the adjournment of the 2003 General Session of the Fifty-Fifth Legislature of the State of Utah, matters
have arisen which require immediate legislative attention; and

WHEREAS, Article VII, Section 6 of the Constitution of the State of Utah provides that the Governor may, by proclamation,
convene the Legislature into Special Session;

NOW, THEREFORE, |, MICHAEL O. LEAVITT, Governor of the State of Utah, by virtue of the authority vested in me by the
Constitution and the Laws of the State of Utah, do by this Proclamation call the Fifty-Fifth Legislature of the State of Utah into a
Special Session at the State Capitol at Salt Lake City, Utah, on the 21st day of May, 2003, at 12:00 noon, for the following
purposes:

1. to consider amendments to Utah Code Title 63B, Chapter 1a, Master General Obligation Bond Act;
2. and, to consider such other measures as may be brought to the attention of the Legislature by supplemental
communication from the Governor before or during the Special Session hereby called.

IN TESTIMONY WHEREOF, | have here unto set my
hand and caused to be affixed the Great Seal of the
State of Utah. Done at the State Capitol in Salt Lake
City, Utah, this 15th day of May, 2003.

(STATE SEAL)

MICHAEL O. LEAVITT
Governor

OLENE S. WALKER
Lieutenant Governor
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GOVERNOR'S PROCLAMATION: SUPPLEMENTAL TO THE FIRST SPECIAL SESSION FOR THE FIFTY-FIFTH
LEGISLATURE

PURSUANT to Item 2 of the Proclamation issued May 15, 2003, calling the Legislature into a first special session, | add
the following items to the agenda:

1. To consider authorizing the transfer of money between funding sources at the end of the fiscal year to address any
end-of-year imbalance.

IN TESTIMONY WHEREOF, | have here unto set my
hand and caused to be affixed the Great Seal of the
State of Utah. Done at the State Capitol in Salt Lake
City, Utah, this 19th day of May, 2003.

(STATE SEAL)

MICHAEL O. LEAVITT
Governor

OLENE S. WALKER
Lieutenant Governor

End of the Special Notices Section
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NOTICES OF
PROPOSED RULES

A state agency may file a PROPOSED RULE when it determines the need for a new rule, a substantive change to an
existing rule, or a repeal of an existing rule. Filings received between May 2, 2003, 12:00 a.m., and May 15, 2003,
11:59 p.m. are included in this, the June 1, 2003, issue of the Utah State Bulletin.

In this publication, each PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides summary
information about the PROPOSED RULE including the name of a contact person, anticipated cost impact of the rule,
and legal cross-references.

Following the RULE ANALYSIS, the text of the PROPOSED RULE is usually printed. New rules or additions made to
existing rules are underlined (e.g., example). Deletions made to existing rules are struck out with brackets
surrounding them (e.g., [example]). Rules being repealed are completely struck out. A row of dotsinthetext(-----
-) indicates that unaffected text was removed to conserve space. If a PROPOSED RULE is too long to print, the
Division of Administrative Rules will include only the RULE ANALYSIS. A copy of each rule that is too long to print is
available from the filing agency or from the Division of Administrative Rules.

The law requires that an agency accept public comment on PROPOSED RULES published in this issue of the Utah
State Bulletin until at least July 1, 2003. The agency may accept comment beyond this date and will list the last day
the agency will accept comment in the RULE ANALYSIS. The agency may also hold public hearings. Additionally,
citizens or organizations may request the agency to hold a hearing on a specific PROPOSED RULE. Section 63-46a-5
(1987) requires that a hearing request be received "in writing not more than 15 days after the publication date of the
PROPOSED RULE."

From the end of the public comment period through September 29, 2003, the agency may notify the Division of
Administrative Rules that it wants to make the PROPOSED RULE effective. The agency sets the effective date. The
date may be no fewer than 31 days nor more than 120 days after the publication date of this issue of the Utfah State
Bulletin. Alternatively, the agency may file a CHANGE IN PROPOSED RULE in response to comments received. If the
Division of Administrative Rules does not receive a NOTICE OF EFFECTIVE DATE or a CHANGE IN PROPOSED RULE, the
PRoPOSED RULE filing lapses and the agency must start the process over.

The public, interest groups, and governmental agencies are invited to review and comment on PROPOSED RULES.
Comment may be directed to the contact person identified on the RULE ANALYSIS for each rule.

PROPOSED RULES are governed by Utah Code Section 63-46a-4 (2001); and Utah Administrative Code Rule R15-2,
and Sections R15-4-3, R15-4-4, R15-4-5, R15-4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page.
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NOTICES OF PROPOSED RULES

DAR File No. 26260

Commerce, Administration

R151-33-102

Definitions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26260
FiLED: 05/12/2003, 11:17

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
amendment clarifies the definition of "nominal value" to more
appropriately meet the intent of the Pete Suazo Utah Athletic
Commission Act ("Act"). "Nominal value" was previously
defined in rule as "retail value of less than $500." However,
the Commission believes that those who organize unregulated
competitions might be misinterpreting the prior rule. The rule
was to be enforced in conjunction with the Act, which defines
a regulated contest purse as any "money, prize, or
remuneration," but not a "trophy, medal, or similar object of
nominal value." Therefore, the definition of "nominal value"
has been amended to clarify that cash and other similar
payments are not acceptable in unregulated competitions.

SUMMARY OF THE RULE OR CHANGE: Subsection R151-33-102(6)
is amended to define "nominal value" as a trophy, plaque, or
ribbon that is valued at no more that $35.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Title 13, Chapter 33; and Subsections 13-33-102(4),
13-33-102(13)(b), and 13-33-202(2)

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: No costs or savings is anticipated as a
result of this rule change because it does not change
administrative duties.

« LOCAL GOVERNMENTS: Local government is not affected by
this rule, therefore there is no impact.

«* OTHER PERSONS: This rule change should not pose a
negative impact to any regulated or unregulated person or
entity. The amendment clarifies the Commission's
interpretation of the statute, but does not make a substantive
change. Those who organize unregulated competitions might
argue that such clarification will could cost them or their
competition participants up to $499. However, the rule
change is necessary to properly implement the Act, which has
always defined a regulated contest purse as one involving
money, prize, remuneration, or any other valuable
consideration of more than nominal value.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This rule change
should not pose a negative impact to any regulated or
unregulated person or entity. The amendment clarifies the
Commission's interpretation of the statute, but does not make
a substantive change. Those who organize unregulated
competitions might argue that such clarification will could cost
them or their competition participants up to $499. However,
the rule change is necessary to properly implement the Act,
which has always defined a regulated contest purse as one

involving money, prize, remuneration, or any other valuable
consideration of more than nominal value.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule amendment poses no
fiscal impact to businesses beyond that which has already
been anticipated by passage of the Pete Suazo Utah Athletic
Commission Act. The amendment clarifies the definition of
"nominal value" to better comply with the language and intent
of the Act.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

ADMINISTRATION

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Masuda Medcalf at the above address, by phone at 801-530-
7663, by FAX at 801-530-6446, or by Internet E-mail at
mmedcalf@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 6/17/2003 at 12:00 PM, Heber M. Wells Bldg., 160
E 300 S, Room 205, Salt Lake City, UT.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Ted Boyer Jr., Executive Director

R151. Commerce, Administration.
R151-33. Pete Suazo Utah Athletic Commission Act Rule.
R151-33-102. Definitions.

In addition to the definitions in Title 13, Chapter 33, the following
definitions are adopted for the purpose of this Rule:

(1) "Boxing" means the sport of attack and defense using the fist,
covered by an approved boxing glove.

(2) "Designated Commission member" means a member of the
Commission designated as supervisor for a contest and responsible for
the conduct of a contest, as assisted by other Commission members,
Commission personnel, and others, as necessary and requested by the
designated Commission member.

(3) "Drug" means a controlled substance, as defined in Title 58,
Chapter 37, Utah Controlled Substances Act, or alcohol.

(4) "Elimination Tournament" means a contest involving
unarmed combat in which contestants compete in a series of matches
until not more than one contestant remains in any weight category.

(5) "Mandatory count of eight" means a required count of eight
that is given by the referee of a boxing contest to a contestant who has
been knocked down.

(6) "Nominal Value" means a trophy, plaque, or ribbon that is

valued at no more that $35[retail-value-of less-than-$500].
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DAR File No. 26284

NOTICES OF PROPOSED RULES

(7) "Unprofessional conduct" is as defined in Subsection 13-33-
102(21), and is defined further to include the following:

(a) as a promoter, failing to promptly inform the Commission of
all matters relating to the contest;

(b) as a promoter, substituting a contestant in the 24 hours
immediately preceding the scheduled contest without approval of the
Commission;

(c) violating the rules for conduct of contests;

(d) testing positive for drugs or alcohol in a random body fluid
screen before or after participation in any contest;

(e) testing positive for HIV;

(f) failing or refusing to comply with a valid order of the
Commission or a representative of the Commission; and

(g) forapromoter and a contestant, entering into a secret contract
that contradicts the terms of the contract(s) filed with the Commission.

KEY: licensing, boxing, contests

[Janaary15;-]2003
Notice of Continuation August 2, 2002

13-33-101 [threugh13-33-904]et seq.
v v

Commerce, Occupational and
Professional Licensing

R156-60c

Professional Counselor Licensing Act
Rules

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26284
FiLeED: 05/15/2003, 10:20

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The Division
and the Professional Counselor Licensing Board are
proposing amendments to correct education requirements in
this rule so they are consistent the Council for Accreditation of
Counseling and Related Educational Programs (CACREP)
requirements for mental health therapy and to clarify which
CACREP degrees are mental health therapy degrees and
which CACREP degrees are not mental health therapy
degrees. This area has caused confusion for applicants who
may have a CACREP approved degree but who have not
been adequately educated to engage in mental health
therapy. Sometimes these persons have applied for licensure
but have been denied until they complete a mental health
therapy education program. Also corrects internship class to
be a 900-hour program to match CACREP requirements.

SUMMARY OF THE RULE OR CHANGE: In Section R156-60c-102,
increased internship hours from 600 to 900 hours of which
360 hours must be in the provision of mental health therapy.
Added that if an applicant completes the internship prior to
October 31, 2003, the 600-hour internship shall be
acceptable. Deleted that the internship could also mean "five
years of supervised experience engaged in the practice of

mental health therapy". In Section R156-60c-302a,
amendments are made so education requirements match the
(CACREP) requirements for mental health therapy.
Amendments are also made to clarify that three semester
hours are equivalent to four and 1/2 quarter hours; and to
clarify which CACREP degrees are mental health therapy
degrees and which CACREP degrees are not mental health
therapy degrees.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 58-60-401, and Subsections 58-1-106(1)(a)
and 58-1-202(1)(a)

ANTICIPATED COST OR SAVINGS TO:

«» THE STATE BUDGET: The Division will incur minimal costs,
less than $100, to reprint this rule once the proposed
amendments are made effective. Any costs incurred will be
absorbed in the Division's current budget.

«* LOCAL GOVERNMENTS: Proposed amendments do not apply
to local governments, therefore, there is no impact to local
governments.

“ OTHER PERSONS: The Division has determined that there
should be no costs or savings to applicants for licensure as a
professional counselor as a result of these proposed
amendments as the amendments are only providing further
clarification of education requirements.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The Division has
determined that there should be no costs or savings to
applicants for licensure as a professional counselor as a result
of these proposed amendments as the amendments are only
providing further clarification of education requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule change contains
amendments intended to clarify existing standards and
procedures, and does not create any fiscal impact to
businesses. Ted Boyer, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dan S. Jones at the above address, by phone at 801-530-
6720, by FAX at 801-530-6511, or by Internet E-mail at
dsjones@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 6/11/2003 at 9:00 AM, 160 East 300 South,
Conference Room 457 (Fourth Floor), Salt Lake City, UT.
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NOTICES OF PROPOSED RULES

DAR File No. 26284

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: J. Craig Jackson, Director

R156. Commerce, Occupational and Professional Licensing.
R156-60c. Professional Counselor Licensing Act Rules.
R156-60c-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 60, as
used in Title 58, Chapters 1 and 60, or these rules:

(1) "Internship" means:

(a) [666]900 clock hours of supervised counseling experience
of which [200]360 hours must be in the provision of mental health
therapy. If an applicant completed the internship prior to October
31, 2003, the 600 hour internship under the prior rule shall be
acceptable.[+oF

by £ c ised . Lindd .
of mental-health-therapy:|

(2) "Practicum" means a supervised counseling experience in
an appropriate setting of at least three semester or [five]four and 1/2
quarter hours duration for academic credit.

(3) "Unprofessional conduct" as defined in Title 58, Chapters 1
and 60 is further defined, in accordance with Subsection 58-1-
203(5), in Section R156-60c-502.

R156-60c-302a.
Requirements.

M [ . e . .
i Sul . : gi; : . hich_i Eher s

Qualifications for Licensure - Education

ton:|Pursuant to
Subsection 58-60-405(1)(d)(i), the degree and educational program
which prepares one to competently engage in mental health therapy
is established and clarified to be a masters or doctorate degree in
Mental Health Counseling with the classification of a Marriage,
Couple and Family Counseling/Therapy degree or Mental Health
Counseling degree, which degree is received from an institution
accredited by the Council for Accreditation of Counseling and
Related Educational Programs (CACREP), at the time the applicant
obtained the education, which includes a minimum of 60 semester
(90 quarter) hours of graduate studies and includes the specific
course requirements as specified in Subsection (2).

(2) The core curriculum in Subsection 58-60-405(1)(d) shall
consist of the following courses:

(a) a minimum of two semester or three quarter hours shall be
in ethical standards, issues, behavior and decision-making;

(b) a minimum of two semester or three quarter hours shall be
in professional roles and functions, trends and history, professional
preparation standards and credentialing;

(c) aminimum of two semester or three quarter hours shall be
in individual theory;

(d) a minimum of two semester or three quarter hours shall be
in group theory;

(e) aminimum of six semester or nine quarter hours shall be in
human growth and development. Examples are:

(1) physical, social and psychosocial development;

(i1) personality development;

(iii) learning theory and cognitive development;

(iv) emotional development;

(v) life-span development;

(vi) enhancing wellness;

(vii) human sexuality; and

(viii) career development;

(f) a minimum of three semester or [five]four and 1/2 quarter
hours shall be in cultural foundations. Examples are:

(i) human diversity;

(i) multicultural issues and trends;

(iii) gender issues;

(iv) exceptionality;

(v) disabilities;

(vi) aging; and

(vii) discrimination;

(g) aminimum of six semester or nine quarter hours shall be in
the application of individual and group therapy and other therapeutic
methods and interventions. Examples are:

(i) building, maintaining and terminating relationships;

(i1) solution-focused and brief therapy;

(iii) crisis intervention;

(iv) prevention of mental illness;

(v) treatment of specific syndromes;

(vi) case conceptualization;

(vii) referral, supportive and follow-up services; and

(viii) lab not to exceed four semester or six quarter hours;

(h) a minimum of two semester or three quarter hours shall be
in psychopathology and DSM classification;

(1) a minimum of two semester or three quarter hours shall be
in dysfunctional behaviors. Examples are:

(i) addictions;

(ii) substance abuse;

(iii) cognitive dysfunction;

(iv) sexual dysfunction; and

(v) abuse and violence;

(j) a minimum of two semester or three quarter hours shall be
in a foundation course in test and measurement theory;

(k) a minimum of two semester or three quarter hours shall be
in an advanced course in assessment of mental status;

(1) a minimum of three semester or [five]four and 1/2 quarter
hours shall be in research and evaluation. This shall not include a
thesis, dissertation, or project, but may include:

(i) statistics;

(i1) research methods, qualitative and quantitative;

(iii) use and interpretation of research data;

(iv) evaluation of client change; and

(v) program evaluation;

(m) a minimum of three semester or [five]four and 1/2 quarter
hours of practicum as defined in Subsection R156-60c-102(2);

(n) a minimum of six semester or nine quarter hours of
internship as defined in Subsection R156-60c-102(1); and

(o) aminimum of [+6]17 semester or [23]25.5 quarter hours of
course work in the behavioral sciences. No more than six semester
or nine quarter hours of credit for thesis, dissertation or project hours
shall be counted toward the required core curriculum hours in this
subsection.|—These-hours-arerequired-beginning January+-1997 |

(3) The supplemental course work shall consist of forma
graduate level work meeting the requirements of Subsections (1) and
(2) in regularly offered and scheduled classes. University based
directed reading courses may be approved at the discretion of the
board.

(4) [Professional counseling course-work required-in-the core
curriculum—pursuant—to—Subsection—58-60-405(1 ) d)—maybe
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met:|The following degrees do not prepare a person to competently
engage in mental health therapy: Career Counseling, College
Counseling, Community Counseling, Gerontological Counseling,
School Counseling, Student Affairs, Rehabilitation Counseling,
Music Therapy, Art Therapy, or Dance Therapy. Applicants who
have one of these degrees or comparable degrees and who
subsequently return to college and complete the classes which have
been included in the Marriage, Couple and Family
Counseling/Therapy degree or the Mental Health Counseling degree
and as outlined in Subsection (1) and (2), may request the Division
and the Board to consider their education as equivalent to the
requirements for licensure. Upon completion of this equivalent
education requirement, the applicant may be granted a license as a
certified professional counselor intern under Subsection 58-60-
405(2) or a temporary professional counselor license under Section
58-60-117.

(5) An applicant who has met the degree requirements under
Subsection (1) which prepares one to competently engage in mental
health therapy, but who is deficit in one or more of the courses
provided in Subsection (2) may be granted a temporary professional
counselor license under Section 58-60-117.

KEY: licensing, counselors, mental health, professional
counselors

[Fanuary-7;-2002]2003

Notice of Continuation April 6, 2000

58-60-401

58-1-106(1)(a)

58-1-202(1)(a)

v v

Environmental Quality, Air Quality

R307-840

Lead-Based Paint Accreditation,
Certification and Work Practice
Standards

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26282
FiLeD: 05/15/2003, 09:49

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
amendment adds new federal requirements into the Utah
program.

SUMMARY OF THE RULE OR CHANGE: This amendment adds new
federal provisions identifying dangerous levels of lead and
amends previous federal provisions for certification and work
practice standards. Without these changes, Utah's program
will not be federally approved or supported after September
30, 2003. The amendments delete one of the two federal
definitions of "Lead-based paint hazard," and deletes Section

R307-840-4 which specifies fees that are now set by the
Legislature in the annual Department of Environmental Quality
fee schedule.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 19-2-104(1)(i)

THIS RULE OR CHANGE INCORPORATES BY REFERENCE THE
FOLLOWING MATERIAL: 40 CFR 745

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: No impact--The program is operated
with support from EPA and fees from contractors.

< LOCAL GOVERNMENTS: Local governments use the services
provided by this program at no cost; the amendments do not
change this. Without the amendments, the Utah program
would no longer be supported by EPA and the services would
no longer be available.

«* OTHER PERSONS: The fees paid by contractors and workers
in the lead-based paint field pay only a small percentage of
the costs of the program and will not change as a result of
these amendments. Without the amendments, the Utah
program would no longer be supported by EPA and the
services would no longer be available.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The fees paid by
contractors and workers in the lead-based paint field pay only
a small percentage of the costs of the program and will not
change as a result of these amendments. Without the
amendments, the Utah program would no longer be supported
by EPA and the services would no longer be available.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This program provides
assistance to citizens and businesses in reducing the hazards
of lead-based paint. It does not mandate that anyone remove
or abate lead-based paint. The amendments maintain federal
approval of the Utah program thus ensuring federal financial
support for the Utah program.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

AIR QUALITY

150 N 1950 W

SALT LAKE CITY UT 84116-3085, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jan Miller at the above address, by phone at 801-536-4042,
by FAX at 801-536-4099, or by Internet E-mail at
janmiller@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THISRULE: 6/18/2003 at 1:30 PM, Division of Air Quality, Main
Conference Room, 150 N 1950 W, Salt Lake City, UT.
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THIS RULE MAY BECOME EFFECTIVE ON: 09/03/2003

AUTHORIZED BY: M. Cheryl Heying, Planning Branch Manager

R307. Environmental Quality, Air Quality.

R307-840. Lead-Based Paint Accreditation, Certification and
Work Practice Standards.

R307-840-1. Purpose and Applicability.

(1) Rule R307-840 establishes procedures and requirements for
the accreditation of lead-based paint activities training programs,
procedures and requirements for the certification of individuals and
firms engaged in lead-based paint activities, and work practice
standards for performing such activities. This rule also requires that,
except as outlined in (2), all lead-based paint activities, as defined in
this rule, must be performed by certified individuals and firms.

(2) R307-840 applies to all individuals and firms who are
engaged in lead-based paint activities as defined in R307-840-2,
except persons who perform these activities within residential
dwellings that they own, unless the residential dwelling is occupied
by a person or persons other than the owner or the owner's
immediate family while these activities are being performed, or a
child residing in the building has been identified as having an
elevated blood lead level.

(3) Each department, agency, and instrumentality of the
executive, legislative and judicial branches of the Federal
Government having jurisdiction over any property or facility, or
engaged in any activity resulting, or which may result, in a lead-
based paint hazard, and each officer, agent, or employee thereof
shall be subject to, and comply with, all Federal, State, interstate,
and local requirements, both substantive and procedural, including
the requirements of R307-840 regarding lead-based paint, lead-
based paint activities, and lead-based paint hazards.

(4) While Rule R307-840 establishes specific requirements for
performing lead-based paint activities should they be undertaken,
nothing in R307-840 requires that the owner or occupant undertake
any particular lead-based paint activity.

R307-840-2. Definitions.

(1) Definitions found in 40 CFR 745.63 and 40 CFR 745.223,
in effect as of April [253998]10, 2003, are hereby adopted and
incorporated by reference, with the substitution found in (2) below
and the modification found in (3) below.

(2) Substitute "Executive Secretary" for all references to

(1) Sec. 745.65(d)[Pefinitionof "Recognizedlaberatory'as
found-in-See—745223].

(i) Sec. 745.225(b)(1)(iii), Sec. 745.225(b)(1)(iv), Sec.
745.225(c)(2)(ii), Sec. 745.225(c)(10), Sec. 745.225(e)(5)(iii), and
Sec. 745.225(e)(5)(iv).

(iii) The last reference to EPA in Sec. 745.226 (a)(1)(ii) and
the second reference to EPA in Sec. 745.226(d)(1).

(iv) The first three references to EPA in Sec. 745.227(a)(3),
Sec. 745.227(a)(4), the second reference to EPA in Sec.
745.227(e)(4), and Sec. 745.227(H)(2).

(v) Substitute "Executive Secretary or Executive Secretary's
authorized representative" for references to "EPA" in Sec.
745.225(c)(12), Sec. 745.225(f)(4), and Sec. 745.225(i)(1).

(b) Substitute [“Guidance-onlIdentification—of Lead-Based

forallreferencesto"TSCA-seetion403"]"the current Department of
Environmental Quality Fee Schedule" for all references to "Sec.
745.238."

(c) Substitute "Sec 745.63(b)" for "Sec 745.227(b)" in 40 CFR
745.227(h)(2)(Q).

(3) Modifications.

(a) Change the date in Sec. 745.226(a)(5), Sec. 745.226(d)(2)
Sec. 745.226(f)(1), and Sec. 745.227(a)(1) to August 30, 1999.

(b) Modify Sec. 745.225(b)(1)(iii) by deleting the statement,
"or training materials approved by a State or Indian Tribe that has
been authorized by EPA under subpart Q of this part,".

(c) Modify Sec. 745.225(b)(1)(iv) by deleting the statement,
"or training materials approved by an authorized State or Indian
Tribe[“]."

(d) Modify Sec. 745.225(c)(2)(ii) by including the statement,
"Executive Secretary-accredited," before the statement "EPA-
accredited[“]."

(e) Modify Sec. 745.225(e)(5)(iii) by deleting the statement,
"or training materials approved by a State or Indian Tribe that has
been authorized by EPA under subsection 745.324 to develop its
refresher training course materials,".

(f) Modify Sec. 745.225 (e)(5)(iv) by deleting the statement,
"or training materials approved by an authorized State or Indian
Tribe[“]."

(g) Modify Sec. 745.226 (a)(1)(ii) by including the statement,
"EPA or" after the word "from["]."

(h) Modify Sec. 745.227 (a)(3) by deleting the statement,
"Regulations, guidance, methods, or protocols issued by States and
Indian Tribes that have been authorized by EPA;".

(1) Modify Sec. 745.226(f)(7) by deleting the statement "every

"EPA." except in the definition of "Recognized laboratory" found in

3 years."

40 CFR 745.223.

(3) Delete the definition of "Lead-based paint hazard" found in
40 CFR 745.223.

R307-840-3. Accreditation, Certification and Work Standards:
Target Housing and Child-Occupied Facilities.

(1) The following requirements, in effect as of April [24
14998110, 2003, are adopted and incorporated by reference, with the
substitutions found in (2) below and the modifications found in (3)
below:

(a) 40 CFR 745.61, 745.65, 745.225(a) through (g) and (i),
745.226 (a) through (h), 745.227, and 745.233.

(2) Substitutions.

(a) Substitute "Executive Secretary" for all references to
"EPA" with the following exceptions:

[

lead—B a4 Paint Regulatiens—Packet <3 00
teaa—BaseaPatrtRegutations—Packet 3306
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KEY: air pollution, paint[%], lead-based paint[%]

[August13;1998]2003
19-2-104(1)(Q)

v v

Environmental Quality, Radiation
Control

R313-26

Generator Site Access Permit
Requirements for Accessing Utah
Radioactive Waste Disposal Facilities

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 26270
FiLED: 05/14/2003, 09:42

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Definition
change from "broker" to "waste collector" and "waste
processor" as used by and in agreement with terminology
used by the Federal Government as in 10 CFR Part 20. Also,
the elimination of the requirement for the Executive Secretary
of the Radiation Control Board to receive a copy of the waste
manifest; rather, the shipper is required to provide on demand
a copy of the waste manifest to the Executive Secretary or a
representative. The purpose of the change in the manifest
requirement: the manifest can be changed up to the time it
arrives at the disposal facility--consequently, it is more
effective to receive a copy of the manifest at the time of
delivery. A copy of the manifest, however, can be requested
at any time by the Executive Secretary.

SUMMARY OF THE RULE OR CHANGE: Definition change from
"broker" to "waste collector" and "waste processor" as used by
and in agreement with terminology used by the Federal
Governmentas in 10 CFR Part 20. Also, the elimination of the
requirement for the Executive Secretary of the Radiation
Control Board to receive a copy of the waste manifest; rather,
the shipper is required to provide on demand a copy of the
waste manifest to the Executive Secretary or a representative.
A copy of the manifest can be requested at any time by the
Executive Secretary.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-3-106.4

ANTICIPATED COST OR SAVINGS TO:
< THE STATE BUDGET: Fees are collected from generator site

access (GSA) permittees for the administration of the GSA
program. There are no costs or savings to the State budget.
There are no changes to the permit fees or fee collections
from GSA permittees as a result of the proposed changes.
“ LOCAL GOVERNMENTS: Fees are collected from GSA
permittees for the administration of the GSA program. There
are no costs or savings to local governments. There are no
changes to the permit fees or fee collections from GSA
permittees as a result of the proposed changes.

«* OTHER PERSONS: There are minimal fiscal impacts to
businesses as a consequence of the changes made to Rule
R313-26. The GSA permittees will no longer provide a copy
of the Nuclear Regulatory Commission's "Uniform Low Level
Radioactive Waste Manifest" except on demand by the
Executive Secretary.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are minimal
fiscal impacts to businesses as a consequence of the changes
made to Rule R313-26. The GSA permittees will no longer
provide a copy of the Nuclear Regulatory Commission's
"Uniform Low Level Radioactive Waste Manifest" except on
demand by the Executive Secretary.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: There are minimal fiscal
impacts to businesses as a consequence of the changes
made to Rule R313-26. The GSA permittees will no longer
provide a copy of the Nuclear Regulatory Commission's
"Uniform Low Level Radioactive Waste Manifest" except on
demand by the Executive Secretary.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

RADIATION CONTROL

Room 212

168 N 1950 W

SALT LAKE CITY UT 84116-3085, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Edith Barker at the above address, by phone at 801-536-
0077, by FAX at (n/a), or by Internet E-mail at
erbarker@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 08/08/2003

AuTHORIZED BY: William Sinclair, Director

R313. Environmental Quality, Radiation Control.
R313-26. Generator Site Access Permit Requirements for
Accessing Utah Radioactive Waste Disposal Facilities.
R313-26-1. Purpose and Scope.

The purpose of this rule is to establish procedures, criteria, and
terms and conditions upon which the Executive Secretary issues
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permits to generators for accessing a land disposal facility located
within the State. This rule also contains requirements for shippers. The
requirements of Rule R313-26 are in addition to, and not in substitution
for, other applicable requirements of these rules.

R313-26-2. Definitions.
As used in Rule R31

3-26, the following definitions apply:

——]"Disposal" means the isolation of wastes from the biosphere by
placing them in a land disposal facility.

[n " .

—]"Generator Site Access Permit" means an authorization to deliver
radioactive wastes to a land disposal facility located within the State of
Utah,

"Land disposal facility" has the same meaning as that given in
Section R313-25-2.

"Manifest" means the document, as defined in Appendix G of 10
CFR 20,used for identifying the quantity, composition, origin, and
destination of radioactive waste during its transport to a disposal
facility.

"Packager" means [breker|Waste Processor, Waste Collector or
Waste Generator as defined in Section R313-26-2.

"Radioactive waste" means any material that contains
radioactivity or is radioactively contaminated and is intended for
ultimate disposal at a licensed land disposal facility in Utah.

"Shipper" means the person who offers radioactive waste for
transportation, typically consigning this type of waste to a [brekeror
]land disposal facility.

"Waste Collector" means an entity whose principal purpose is to
collect and consolidate radioactive waste generated by others and to
transfer this waste, without processing or repackaging the collected
waste, to a licensed land disposal facility.

"Waste Generator" means a person who possesses any material or
component that contains radioactivity or is radioactively contaminated;
and for which the person foresees no further use; and transfers the
material or component to a commercial radioactive waste treatment
disposal facility; or Waste Collector or Waste Processor.

"Waste Processor" means an entity, whose principal purpose is to
process, repackage or otherwise treat low-level radioactive material or
waste generated by others prior to eventual transfer of the material or
waste to a licensed low-level radioactive-waste land disposal facility.

(2) Applications shall be received by the Executive Secretary at
least 30 days prior to any shipments being delivered to a land disposal
facility in Utah.

(3) Each Generator Site Access Permit application shall include a
certification to the Executive Secretary that the shipper shall comply
with all applicable State or Federal laws, administrative rules and
regulations, licenses, or license conditions of the land disposal facility
regarding the packaging, transportation, storage, disposal and delivery
of radioactive wastes.

(4) Generator Site Access Permit fees shall be assessed annually
by the Executive Secretary based on the following classifications:

(a) Waste Generators shipping more than 1000 cubic feet of
radioactive waste annually to a land disposal facility in Utah.

(b) Waste Generators shipping 1000 cubic feet or less of
radioactive waste annually to a land disposal facility in Utah.

(c) Waste Collectors or Waste Processors[Brekers| shipping
radioactive waste to a land disposal facility in Utah.

(5) Generator Site Access Permits shall be valid for a maximum
of one year from the date of issuance. The Executive Secretary may
modify individual Generator Site Access Permit terms and prorate the
annual fees accordingly for administrative purposes.

(6) Generator Site Access Permits may be renewed by filing a
new application with the Executive Secretary. To ensure timely
renewal, generators and brokers shall submit applications, for
Generator Site Access Permit renewal, a minimum of 30 days prior to
the expiration date of their Generator Site Access Permit.

(7) Generator Site Access Permit fees are not refundable.

(8) Transfer of a Generator Site Access Permit shall be approved
by the Executive Secretary.

(9) The number of Generator Site Access Permits required by
each generator shall be determined by the following requirements:

(a) Generators who own multiple facilities within the same state
may apply for one Generator Site Access Permit, provided the same
contact person within the generator's company shall be responsible for
responding to the Executive Secretary for matters pertaining to the
waste shipments.

(b) Facilities which are owned by the same generator and located
in different states shall obtain separate Generator Site Access Permits.

(c) Persons who both generate and are either a Waste Processor or
Waste Collector[brekerwastes] shall obtain separate Generator Site
Access Permits.

R313-26-4. Shipper's Requirements.

(1) The shipper shall provide on demand the Executive Secretary
a copy of the Nuclear Regulatory Commission's "Uniform Low Level
Radioactive Waste Manifest" for shipments consigned for disposal
within Utah.

hirtyd . b | '
——3)The-generater's-and-broker's|(2) The appropriate Generator

Site Access Permit number(s) shall be documented on the manifest.
[(](3) Waste Generators, Waste Processors and Waste

Collectors[-and-brokers] shall ensure that all Generator Site Access

R313-26-3. Generator Site Access Permits.

A generator or broker shall obtain a Generator Site Access Permit
from the Executive Secretary before transferring radioactive waste to a
land disposal facility in Utah.

(1) Generator Site Access Permit applications shall be filed on a
form prescribed by the Executive Secretary.

Permits are current prior to shipment of waste to a land disposal facility
located in the state of Utah, and that the waste will arrive at the land
disposal facility prior to the expiration date of the Generator Site
Access Permits.

[5)](4) A [breker]Waste Collector, Waste Processor or Generator
shall ensure all radioactive waste contained within a shipment
[aceepted-]for disposal at a land disposal facility in the state is traceable

12
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to the original generators and states, regardless of whether the waste is
shipped directly from the point of generation to the disposal facility.[5

or-shipped-through-a-broker:|

R313-26-5. Land Disposal Facility Licensee Requirements.

The land disposal facility licensee shall ensure that generators,
Waste Collectors and Waste Processors [and-brekers-]have a current,
unencumbered Generator Site Access Permit prior to accepting a
generator's, Waste Collector's or Waste Processor's[-erbreker's] waste.

R313-26-6. Enforcement.

Generator Site Access Permittees shall be subject to the provisions
of Rule R313-14 for violations of federal regulations, state rules or
requirements in the current land disposal facility operating license
regarding radioactive waste packaging, transportation, labeling,
notification, classification, marking, manifesting or description.

KEY: radioactive waste generator permit
[September14;2001]2003
19-3-106.4

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-1
Utah Medicaid Program

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 26264
FiLeD: 05/13/2003, 15:53

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: H.B. 126,
which takes effect May 5, 2003, deletes a reference in Title
26, Chapter 18, that previously authorized implementation of
the Utah Medicaid program through policy rather than rule.
This rule conforms current rules to H.B. 126 by adopting the
Utah State Medicaid Plan by reference. Also, a January filing
cut dental services, speech-language pathology, and
audiology-hearing services. This rulemaking repeals that
language, but it is reenacted in the dental area in companion
filings in Rules R414-49 and R414-50. This rulemaking is
designed to make it easier for the public to find limitations.
(DAR NOTES: H.B. 126 if found at UT L 2003 Ch 324, and
was effective May 5, 2003. The filing for Rule R414-49 in
under DAR No. 26265, and the filing for Rule R414-50 in
under DAR No. 26266 in this issue.)

SUMMARY OF THE RULE OR CHANGE: Language is added under
Subsection R414-1-5(2) that incorporates by reference the
Utah State Medicaid Plan, in effect May 1, 2003. Subsection
R414-1-6(3), listing the service cuts and effective date, is
eliminated. (DAR NOTE: A corresponding 120-day
(emergency) rule that is effective as of May 2, 2003, that
concerns the incorporation only, is under DAR No. 26244 in
this issue.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Title 26, Chapter 18

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The incorporation has no costs
associated with it. The other change notifies the public of the
restructuring of this rule, but has no substantive impact on
services or reimbursement, and therefore has not fiscal
impact.

< LOCAL GOVERNMENTS: The incorporation has no costs
associated with it. The other change notifies the public of the
restructuring of this rule, but has no substantive impact on
services or reimbursement, and therefore has not fiscal
impact.

< OTHER PERSONS: The incorporation has no costs associated
with it.  The other change notifies the public of the
restructuring of this rule, but has no substantive impact on
services or reimbursement, and therefore has not fiscal
impact.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The incorporation
has no costs associated with it. The other change notifies the
public of the restructuring of this rule, but has no substantive
impact on services or reimbursement, and therefore has not
fiscal impact.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The incorporation by reference
has no costs associated with it. The other change is
nonsubstantive but is being processed as a regular
amendment to assure that the public is notified of the change.
It will have no fiscal impact. Rod L. Betit

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Rod L. Betit, Executive Director
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-1. Utah Medicaid Program.

R414-1-5. State Plan.

(1) As a condition for receipt of federal funds under title XIX
of the Act, the Utah Department of Health must submit a State Plan
contract to the federal government for the medical assistance
program, and agree to administer the program in accordance with the
provisions of the State Plan, the requirements of Titles XI and XIX
of the Act, and all applicable federal regulations and other official
issuances of the United States Department of Health and Human
Services. A copy of the State Plan is available for public inspection
at the Division's offices during regular business hours.

(2) The department adopts the Utah State Plan Under Title
XIX of the Social Security Act Medical Assistance Program, in
effect May 1, 2003, which is incorporated by reference.

R414-1-6. Services Available.

(1) Medical or hospital services available under the Medical
Assistance Program are generally limited by federal guidelines as set
forth under Title XIX of the federal Social Security Act and Title 42
of the Code of Federal Regulations (CFR).

(2) The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a) inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(i) The Department shall conduct an annual open enrollment
period for Medicaid recipients residing in Intermediate Care
Facilities for the Mentally Retarded to allow each person the
opportunity, on a yearly basis, to move to Medicaid Home and
Community-Based Waiver covered services and supports that the
Department has deemed appropriate for the identified needs of the
individual.

(ii) The Department shall designate a three-month open
enrollment period each fiscal year. The Department relocates
individuals whom it determines to be eligible through the open
enrollment process at the time appropriate services and supports are
available, and the Department has completed the required Home and
Community-Based Services Waiver procedures.

(b) outpatient hospital services and rural health clinic services;

(c) other laboratory and x-ray services;

(d) skilled nursing facility services, other than services in an
institution for mental diseases, for individuals 21 years of age or
older;

(e) early and periodic screening and diagnoses of individuals
under 21 years of age, and treatment of conditions found, are
provided in accordance with federal requirements;

(f) family planning services and supplies for individuals of
child-bearing age;

(g) physician's services, whether furnished in the office, the
patient's home, a hospital, a skilled nursing facility, or elsewhere;

(h) podiatrist's services;

(i) optometrist's services;

(j) psychologist's services;

(k) interpreter's services;

(1) home health services:

(i) intermittent or part-time nursing services provided by a
home health agency;

(i) home health aide services by a home health agency; and

(iii) medical supplies, equipment, and appliances suitable for
use in the home;

(m) private duty nursing services for children under age 21;

(n) clinic services;

(o) dental services;

(p) physical therapy and related services;

(q) services for individuals with speech, hearing, and language
disorders furnished by or under the supervision of a speech
pathologist or audiologist;

(r) prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the eye or
by an optometrist;

(s) other diagnostic, screening, preventive, and rehabilitative
services other than those provided elsewhere in the State Plan;

(t) services for individuals age 65 or older in institutions for
mental diseases:

(i) inpatient hospital services for individuals age 65 or older in
institutions for mental diseases;

(i1) skilled nursing services for individuals age 65 or older in
institutions for mental diseases; and

(iii) intermediate care facility services for individuals age 65 or
older in institutions for mental diseases;

(u) intermediate care facility services, other than services in an
institution for mental diseases. These services are for individuals
determined, in accordance with section 1902(a)(31)(A) of the Social
Security Act, to be in need of this care, including those services
furnished in a public institution for the mentally retarded or for
individuals with related conditions;

(v) inpatient psychiatric facility services for individuals under
22 years of age;

(w) nurse-midwife services;

(x) family or pediatric nurse practitioner services;

(y) hospice care in accordance with section 1905(0) of the
Social Security Act;

(z) case management services in accordance with section
1905(a)(19) or section 1915(g) of the Social Security Act;

(aa) extended services to pregnant women, pregnancy-related
services, postpartum services for 60 days, and additional services for
any other medical conditions that may complicate pregnancy;

(bb) ambulatory prenatal care for pregnant women furnished
during a presumptive eligibility period by a qualified provider in
accordance with section 1920 of the Social Security Act; and

(cc) other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the United
States Department of Health and Human Services, pursuant to 42
CFR 440.60 and 440.170, including:

(i) medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope of
practice as defined by state law;

(ii) transportation services;

(iii) skilled nursing facility services for patients under 21 years
of age;

(iv) emergency hospital services; and

(v) personal care services in the recipient's home, prescribed in
a plan of treatment and provided by a qualified person, under the
supervision of a registered nurse.

(dd) other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(1) it is medically necessary and more appropriate than any
Medicaid covered service; and

(i) it is more cost effective than any Medicaid covered
service.[
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NOTICES OF PROPOSED RULES

KEY: Medicaid
[Oetober2;2002]2003

Notice of Continuation April 30, 2002
26-1-5

26-18-1

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-7A-5

Certification of Additional Nursing
Facility Programs

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26246
FiLeD: 05/05/2003, 14:37

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
amendment permits the Utah State Veterans Nursing Home to
qualify for Medicaid certification.

SUMMARY OF THE RULE OR CHANGE: Subsection R414-7A-5(6) is
added which states that there is an unmet need for veterans
that are Medicaid eligible to be admitted to the Utah State
Veterans Nursing Home without the need to comply with
earlier provisions of this section.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 26-1-5, 26-18-1, 26-18-2.3, and 26-18-32; and
Subsections 6-1-30(2)(a), (b), and (w)

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: Medicaid eligible veterans would already
be served in other nursing homes so there should be no
increase to the state budget.

< LOCAL GOVERNMENTS: If a Medicaid eligible veteran is
currently in a nursing home operated by local government and
chooses to transfer to the Utah State Veterans Nursing Home,
there may be a negative impact on the local government
operated facility. The exact impact is impossible to estimate.
% OTHER PERSONS: If a Medicaid eligible veteran is currently in
a nursing home and chooses to transfer to the Utah State
Veterans Nursing Home, there may be a negative impact on
the private nursing home. The exact impact is impossible to
estimate.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The Utah State
Veterans Nursing Home will incur costs to become Medicaid
certified. This rule gives the Home that option but does not
require anything. Therefore, any compliance costs will be
assumed voluntarily and should be minimal.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Veterans eligible for Medicaid
should have the option of receiving long-term care at the Utah
State Veterans Nursing Home. This rule should have a
positive impact on the Utah State Veterans Nursing Home,
and only a minimal impact on other nursing homes. Rod L.
Betit

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Doug Springmeyer at the above address, by phone at 801-
538-6971, by FAX at 801-538-6306, or by Internet E-mail at
dspringm@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Rod L. Betit, Executive Director

R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-7A. Medicaid Certification of New Nursing Facilities.
R414-7A-5. Certification of Additional Nursing Facility Programs.

The department may certify additional nursing facility programs if
the executive director or his designee determines that there is
insufficient capacity at certified programs in a service area to meet the
public need.

(1) The department may certify an additional nursing facility
program only if

(a) after 30-day notice to the Department of Human Services of
the department's finding that there is insufficient capacity at certified
programs in a service area to meet the public need, the Department of
Human Services cannot demonstrate that community-based services
can meet the public need; and

(b) after the close of the 30-day notice to the Department of
Human Services and a separate 30-day notice to all certified programs
operating in the service area, the certified programs operating in the
service area cannot demonstrate that they have tangible plans to add
additional capacity to their nursing facility programs to meet the public
need.
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(2) If community-based services and existing certified programs
operating in the service area cannot demonstrate that they can meet the
public need, the department may select an additional nursing facility
program through a request-for-proposal process.

(a) Each proposal must include sufficient information to allow the
department to evaluate and rank it among all proposals according to the
criteria in R414-7A-5(2)(b), as well as other information that the
department solicits in its request-for-proposals. The department shall
reject all proposals that offer to operate for a reimbursement rate higher
than that paid to similar certified programs.

(b) The department shall evaluate and select from among the
proposals based on maintaining price competition, economy, and
efficiency in the Medicaid program; the ability of the proposed nursing
facility program to deliver quality care; and how quickly the proposed
nursing facility program can begin to operate.

(3) If a nursing facility program that the department selected
under the request-for-proposal process fails to undertake the necessary
steps to become Medicaid certified or fails to begin to provide medical
assistance to Medicaid recipients as represented in its proposal, the
department may reject that nursing facility program, and either select
the next ranked nursing facility program or solicit new proposals
without again complying with the requirements of R414-7A-5(1).

(4) If, after certifying an additional nursing facility program, the
executive director or his designee determines that there is sufficient
capacity at certified programs in a service area to meet the public need,
the limitations set out in R414-7A-5(1) through (3) control the
certification of nursing facility programs.

(5) The department hereby determines that there is insufficient
capacity to meet the public need wherever a critical care access hospital
is located and may certify a new nursing facility program that is
directly related to the operation of a critical care access hospital,
without the need to meet the requirements of subsections (1) to (4)
above.

(6) The department hereby determines that there is insufficient
capacity to meet the public need for those eligible for placement at
the Utah State Veterans Nursing Home and may certify the Utah
State Veterans Nursing Home.,without the need to meet the
requirements of subsections (1) to (4) above.

KEY: [m]Medicaid
[Nevember15-2000]2003

Notice of Continuation December 20, 1999
26-1-5

26-18-1

26-18-2.3

26-1-30(2)(a), (b), (W)

26-18-3

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-21
Physical and Occupational Therapy

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26267
FiLep: 05/13/2003, 16:15

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
rulemaking clarifies the limited physical therapy benefits that
can be provided to adults and which can be provided in
mandated settings such as in outpatient hospitals and nursing
facilities. Also, the rule is amended throughout to
accommodate the addition of occupational therapy.

SUMMARY OF THE RULE OR CHANGE: In January, 2003, non-
pregnant adult recipients ages 21 and older were excluded
from physical and occupational therapy services (PT/OT).
However, the change in Section R414-21-4 restores these
limited services to non-pregnant adult recipients ages 21 and
older who are categorically and medically needy individuals
under Medicaid.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Title 26, Chapter 18

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: This rulemaking will annually cost the
state General Fund $93,100. That will be matched by
$234,800 in federal funds.

“ LOCAL GOVERNMENTS: Local governments do not provide
PT/OT services, therefore there is no fiscal impact.

« OTHER PERSONS: Providers will gain additional
reimbursement probably in excess of $300,000 as a result of
this rule.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This restoration of
service should not cause any compliance costs except for
minimal reprogramming by providers to bill Medicaid for this
service.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Due to additional
appropriations from the 2003 Legislature, this cut is being
restored. This will have a positive impact on both providers
and recipients.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

16

UTAH STATE BULLETIN, June 1, 2003, Vol. 2003, No. 11



DAR File No. 26267

NOTICES OF PROPOSED RULES

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Rod L. Betit, Executive Director

R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-21. Physical and Occupational Therapy.

R414-21-1. Policy Statement.

(1) "Qualified" physical therapists and occupational therapists
may provide services for Medicaid eligible individuals upon the
order of a doctor of medicine, osteopathy, dentistry or podiatry.

(2) Non-licensed therapists, although they may have received
the required academic training, may not provide services for
Medicaid eligible recipients with the expectation of reimbursement
from Medicaid.

R414-21-2. Authority and Purpose.
(1) Authority
(a) The provision of physical therapy and occupational therapy
evaluation and treatment is authorized under the authority of the 42
CFR in the following Sections:
(i) 405.1718a Medicare Standard, Nursing Home patients;
(ii) 405.1718b Medicare Standard, Nursing Home equipment;
(iii) 405.1718c Medicare Standard, Nursing Home personnel;
(iv) 440.70(b)(4) Home health provisions of service;

) 440.110(a)(1)(2)  Physical ~ Therapy___ and
440.110(b)(1)(2)Occupational Therapy definitions and
qualifications;

(vi) 442.486 Physical Therapy services, ICF/MR;
(vii) 442.487 ICF/MR records and evaluation.
(2) Purpose

(i) The evaluation of the potential level of function actually
achievable;

(i) The restoration, to the level reasonably possible, of
functions which have been lost due to accident or illness;

(iv) The establishment, to the level reasonably possible, of
functions which are lacking due to defects of birth.

(v) The eventual termination or transfer of the responsibility
for identified procedures to family, guardians, or other care-givers.

R414-21-3. Definitions.

(1) Physical Therapy: means the treatment of a human being
by the use of exercise, massage, heat or cold, air, light, water,
electricity, or sound for the purpose of correcting or alleviating any
physical or mental condition or preventing the development of any
physical or mental disability, or the performance of tests of
neuromuscular function as an aid to the diagnosis or treatment of
any human condition, provided, however, that physical therapy shall
not include radiology or electrosurgery.

(2) Physical Therapist: means a person who practices physical
therapy. "Physical therapist," "physiotherapist" and "physical
therapy technician" are equivalent terms and reference to any one of
them in this rule shall include the others.

(3) Qualified Physical Therapist: means an individual who is:

(a) a graduate of a program of physical therapy approved by
both the Council on Medical Education of the American Medical
Association and the American Physical Therapy Association, or its
equivalent;

(b) licensed by the State of Utah; and

(c¢) a provider for Medicaid.

(4) Occupational Therapy means treatment of a human being

by the use of therapeutic exercise, ADL activities, patient education,
family training, home environment evaluation, equipment
measurement and fitting, and fine motor skills.

(5) Occupational therapist means a person who practices
occupational therapy.

(6) Qualified Occupational Therapist means an individual who

is:

(a) registered by the American Occupational Therapy

(a) The purpose of the physical therapy_and occupational
therapy program is to increase the functioning ability of each
handicapped Medicaid recipient whether the handicap is temporary
or permanent.

(b) The rehabilitation goals must include evaluation of the
potential of each individual patient, the factual statement of the level
of functions present, the identification of the goal that may
reasonably be achieved, and the predetermined space of time and
concentration of services that would achieve the goal.

(c) The Medicaid program is designed to provide services
within financial limitations. A desired level of function must be
balanced with an achievable level of function within a defined
length of time. The objectives of the program are to provide a scope
of service, supplementary information, limitations, and instructions
concerning prior authorizations, billing, and utilization which clearly
direct the provider to accomplish the goals he has identified for the
patient.

(d) The goal of the physical therapist_and the occupational
therapist is to improve the ability of the patient, through the
rehabilitative process, to function at a maximum level.

(e) The objectives of the provider must include:

(1) The evaluation and identification of the existing problem,
not an anticipated problem;

Association: or

(b) a graduate of a program in occupational therapy approved
by the committee on Allied Health Education and Accreditation of
the American Medical Association and engaged in the supplemental
clinical experience required before registration by the American
Occupational Therapy Association. 42 CFR 440.110.

(c) licensed by the State of Utah; and

(d) a provider for Medicaid

[(H1(7) Rehabilitation: means the process of treatment that
leads the disabled individual to attainment of maximum function.

[53](8) Rehabilitation Services: means the delivery of
rehabilitative medical or remedial services recommended by a
physician or other licensed practitioner of the healing arts, within the
scope of his practice under state law, for maximum reduction of
physical or mental disability and restoration of a recipient to his best
possible functional level. (42 CFR 440.130 (d).)

R414-21-4. Eligibility Requirements/Coverage.
Physical and occupational therapy services are available to
categorically and medically needy individuals under Medicaid[

exeeptfornon-pregrantadultrecipients-ages2-and-older].
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R414-21-5. Program Access Requirements.
Physical and occupational therapy services are available to
categorically and medically needy individuals under Medicaid[

exeeptfornon-pregnant-adult recipients-ages 21-and-older].

R414-21-6. Service Coverage.

(1) Providers of physical therapy shall offer an adequate
program that provides services which utilize therapeutic exercise
and the modalities of heat, cold, water, air, sound, massage and
electricity; recipient evaluations and tests; and measurements of
strength, balance, endurance, range of motion, and activities.

(a) Patients in need of physical therapy services are accepted
for evaluation with a referral or recommendation by a physician,
dentist, podiatrist or osteopath.

(b) Provision of services is with the expectation that the
condition under treatment will improve in a reasonable and
predictable time. Continuation of treatment beyond the maximum
rehabilitative potential within a specified time will not be approved.
Length of time and number of treatments will be predicated by
Physical Therapy Association guidelines.

] [€H](c) All therapy services after the first ten sessions per
client per provider per calendar year require prior authorization.
(2) Providers of occupational therapy shall offer an adequate

considered reasonable and necessary. There must be an expectation
that the recipient's condition will improve significantly in a
reasonable (and generally predictable) period of time. If, at any
point in the treatment of an illness, it is determined that the
expectation will not materialize, the services will no longer be
considered reasonable and necessary.

(3) The amount, frequency, and duration of the services must
be reasonable. Requests will be reviewed and a determination made
by Health Care Financing, Utilization Management Staff using
guidelines provided by the American Physical Therapy Association
and the American Occupational Therapy Association.

R414-21-8. Programs.

(1) Independent Physical Therapist licensed by Utah and
practicing according to the provisions of this rule.

(2) Independent Occupational Therapist licensed by Utah and
practicing according to the provisions of this rule.

(3) Physical Therapists and Occupational Therapists associated
with a professional group in a hospital or clinic or rehabilitation
center. This clinic situation will allow the physical therapy and
occupational therapy programs to overlap.  The clinic or
rehabilitation center under the direction a physician will determine
which therapy, P.T. or O.T., will be given. The total treatments for
any diagnosis will be determined by the provisions of this rule.

program that provides services which utilize therapeutic modalities
approved by the American Occupational Therapy Association.

(a) Patients in need of occupational therapy services are
accepted for evaluation with a referral or recommendation by a
physician, dentist, podiatrist or osteopath.

(b) Provision of services is with the expectation that the
condition under treatment will improve in a reasonable and

predictable time. Continuation of treatment beyond the maximum
rehabilitative potential within a specified time will not be approved.

R414-21-[8]9. Limitations.

(1) General Limitations

(a) More than ten_physical therapy services per calendar year
per client per provider are not reimbursable without prior approval
following the evaluation. All other services by the same billing
provider require prior authorization.

(b) Physical therapy or occupational therapy treatments are
limited to one per day.

Length of time and number of treatments will be predicated by

(c) Independent Occupational Therapist: all services after the

Physical Therapy Association guidelines.

[ (2) ICEMR Residents. Wi a4 o ohvsical

R414-21-7. Standards of Care.

(1) The services must be considered under accepted standards
of medical practice to be a specific and effective treatment for the
recipient's conditions.

(2) The services must be of a level of complexity and
sophistication, or the condition of the recipient must be such, that
services required can be safely and effectively performed only by a
qualified physical therapist. To constitute physical therapy, a
service must, among other things, be reasonable and necessary to the
treatment of the individual's illness. If an individual's expected
rehabilitative potential would be insignificant in relation to the
extent and duration of the physical therapy, it would not be

initial evaluation require prior authorization.

(d) Clinic or Rehabilitation Center Occupational Therapists:
the first ten visits (combination of P.T./O.T. visits) do not require
prior authorization. All other services beyond the initial ten visits
require prior approval.

[5)](e) The following services are not covered:

(i) Treatment for social or educational needs;

(i1) Treatment for patients who have stable chronic conditions
which cannot benefit from physical therapy services;

(iii) Treatment for recipients where there is no documented
potential for improvement;

(iv) Treatment for recipients who have reached maximum
potential for improvement;

(v) Treatment for recipients who have achieved stated goals;

(vi) Treatment for non-diagnostic, non-therapeutic, routine,
repetitive or reinforced procedures;

(vii) Treatment for CVA which begins more than 60 days after
onset of the CVA;

(viii) Treatment for residents of ICF/MR;

(ix) Treatment in excess of one session or service per day.

(2) [Speeifie-|Specifications. Various physical therapy_and
occupational therapy modalities are included in the therapy
procedure code. There are no specific procedure codes in the
Medicaid program for such procedures as heat, cold, whirlpool,
massage, air and sound therapy. Any modality the therapist chooses
is acceptable under the one procedure code.

[(a)—Thefollowing-speeific limitations-apply:
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number:

—H)(a) Hot Pack, Hydrocollator, Infra-Red Treatments,
Parafin[#] Baths and Whirlpool Baths. Heat treatments of this type,
including whirlpool baths, do not ordinarily require the skills of a
qualified physical therapist. However, in a particular case, the skills,
knowledge, and judgment of a qualified physical therapist might be
required for such treatments as baths where the recipient's condition
is complicated by circulatory deficiency, areas of desensitization,
open wounds, or other complications. Also, if such treatments are
given prior to, but as an integral part of, a skilled physical therapy
procedure, they would be considered part of the physical therapy
service.

[Gi)](b) Gait Training. Gait evaluation and training furnished
arecipient whose ability to walk has been impaired by neurological,
muscular, or skeletal abnormality, require the skills of a qualified
physical therapist. However, if gait evaluation and training cannot
reasonably be expected to improve significantly the patient's ability
to walk, such services would not be considered reasonable or
medically necessary. Repetitious exercises to improve gait or
maintain strength and endurance and assist in walking are
appropriately provided by supportive personnel such as aides or
nursing personnel and do not require the skills of a qualified
physical therapist.

[6¥](c) Ultrasound, shortwave, and microwave treatments.
These modalities must always be performed by a qualified physical
therapist.

[69](d) Range of Motion Tests. Therapeutic exercises which
must be performed by or under the supervision of a qualified
physical therapist, due either to the type of exercise employed or
condition of the recipient, would constitute physical therapy. Range
of motion exercises require the skills of a qualified physical therapist
only when they are part of active treatment of a specific disease
which has resulted in the loss or restriction of mobility (as evidenced
by physical therapy notes showing the degree of motion lost and the
degree to be restored). Such exercises, either because of their nature
or condition of the recipient, may be performed safely and
effectively by a qualified physical therapist briefly. Generally, range
of motion exercises related to the maintenance of function do not
require the skills of a qualified physical therapist and are not
reimbursable.

(3) Home Health Limitations

(a) In a home health agency where the physical therapist is an
employee of the agency or where there is a contractual arrangement
with the therapist, the home health agency must follow the Medicaid
guidelines.

(b) All therapy services, including the evaluation, require prior
authorization.

(c) Occupational therapy is not a benefit in the home health

program.

R414-21-[9]10. Prior Authorization.
(1) Ten services per calendar year per client are reimbursable
without prior approval following the evaluation.

(a) All other services by the same provider require prior
authorization.

(b) All physical therapy treatment, therapies, or sessions
require a prior approval beginning after the first ten services per
client per calendar year per billing provider.

(2) Process. The evaluation does not require prior approval.
The first ten services per patient per billing provider per calendar
year do not require prior approval. Prior approval for therapy
services after the first ten services per provider per calendar year
require prior approval before the services begin. The request for
prior approval for treatment should include a copy of the plan of
treatment for the patient or a document which includes:

(a) the diagnosis, and the severity of the condition;

(b) the prognosis for progress;

(c) the expected goals and objectives for the recipient to attain;

(d) the detail of the method(s) of treatment;

(e) the frequency of treatment sessions, length of each session,
and duration of the program.

(3) Prior Approval Procedure

(a) Prior approval requests will be evaluated for the number,
frequency, and duration of treatments.

(i) The number of services approved will be based on the
documented diagnosis, history and goals.

(ii)) The frequency of services will be determined by the
provider not to exceed one treatment per day.

(b) Reauthorization will require review by the patient's primary
physician and will be dependent upon the medical necessity of the
patient. Medicaid physician consultants will review and evaluate
requests for continued service.

(4) Prior Approval Criteria

(a) Prior approval requests for treatment will be reviewed and
approved or denied based on the following criteria:

(i) Services are for treatment of medically oriented disorders
and disabilities.

(ii) Services are professionally appropriate under standards in
the field, utilizing professionally appropriate methods and materials,
in a professionally appropriate environment.

(iii) Services are provided with the expectation that the
condition under treatment will improve in a reasonable and
predictable time to the identified level.

(iv) Services are provided with a plan that explicitly states the
methods to be used and the termination conditions.

(v) Services are requested for a patient suffering from CVA
within 60 days of the CVA.

(5) Reauthorization

(a) When a reauthorization is necessary after the initial prior-
approved sessions, a medical evaluation and documentation from the
physician, as well as the therapist, must be attached to the prior
authorization request. A new treatment plan is necessary defining
the new goals. A new medical summary from the physician must
also be attached. Additional requests should also include any
supplemental data such as past treatment, progress made, family
problems that may hinder progress, and a definite termination date.
Medicaid physician consultants will review and evaluate requests for
continued service in accordance with the process and criteria set
forth in R414-21.

R414-21-[18]11. Reimbursement for Services.
Physical therapy reimbursement procedure codes and
instructions are found in the Physical Therapy Provider Manual.
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KEY: Medicaid

[Aprit-75-12003

Notice of Continuation May 6, 2002
26-1-4.1

26-1-5

26-18-3

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-49

Dental Service

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 26265
FiLeD: 05/13/2003, 16:01

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
rulemaking reenacts language that is being deleted from
Section R414-1-6(3). This rulemaking is designed to make it
easier for the public to find limitations in dental services.
(DAR NOTE: The amendment to Rule R414-1 is under DAR
No. 26264 in this issue.)

SUMMARY OF THE RULE OR CHANGE: In Section R414-49-3,
language is reenacted that had appeared in Subsection R414-
1-6(3) to continue to limit services to those who are ages 20
and younger, or who are pregnant. Dental services to non-
pregnant adults ages 21 and older are limited to emergency
services only.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Title 26, Chapter 18

ANTICIPATED COST OR SAVINGS TO:

% THE STATE BUDGET: This reorganization of where the
limitation enacted in January is found in rule does not change
any substantive requirement and will therefore have no fiscal
impact.

% LOCAL GOVERNMENTS: This reorganization of where the
limitation enacted in January is found in rule does not change
any substantive requirement and will therefore have no fiscal
impact.

% OTHER PERSONS: This reorganization of where the limitation
enacted in January is found in rule does not change any
substantive requirement and will therefore have no fiscal
impact.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
reorganization of where the limitation enacted in January is
found in rule does not change any substantive requirement
and will therefore have no fiscal impact.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This reorganization of where
dental service limitations enacted in January are found in rule

does not change any substantive requirement and will
therefore have no fiscal impact. Rod L. Betit

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Rod L. Betit, Executive Director

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-49. Dental Service.
R414-49-1. Introduction and Authority.

(1) The Medicaid Dental Program provides a scope of dental
services to meet the basic dental needs of Medicaid recipients.

(2) Dental services are authorized by 42 CFR, October, 1995
ed., sections 440.100, 440.120, 483.460, which are adopted and
incorporated by reference.

R414-49-2. Definitions.

In addition to the definitions in R414-1-1, the following
definitions apply to this rule:

(1) "Adult" means a person who has attained the age of 21.

(2) "Child" means a person under age 21 who is eligible for the
EPSDT (CHEC) program.

(3) "Child Health Evaluation and Care" (CHEC) is the Utah-
specific term for the federally mandated program of early and
periodic screening, diagnosis, and treatment (EPSDT) for children
under the age of 21.

(4) "Dental services" means diagnostic, preventive, or
corrective procedures provided by, or under the supervision of, a
dentist in the practice of his profession.

(5) "Emergency services" means treatment of an unforeseen,
sudden, and acute onset of symptoms or injuries requiring
immediate treatment, where delay in treatment would jeopardize or
cause permanent damage to a person's dental health.

R414-49-3. Client Eligibility Requirements.

Dental services are available to categorically and medically
needy clients_who are ages 20 and younger or who are pregnant.
Dental services to non-pregnant adults ages 21 and older are limited
to emergency services only.
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R414-49-4. Program Access Requirements.

Dental services are available only from a dentist who meets all
of the requirements necessary to participate in the Utah Medicaid
Program, and who has signed a provider agreement.

R414-49-5. Service Coverage.

Specific services are identified for adults and for children
eligible for the EPSDT (CHEC) program, since program covered
services may differ. Specific program covered services for residents
of ICFs/MR are detailed in this section.

(1) Diagnostic services are covered as follows:

(a) Each provider may perform a comprehensive oral
evaluation one time only for either a child or an adult.

(b) A limited problem-focused oral evaluation for a child or an
adult.

(c) Each provider may perform either two periodic oral
evaluations, or a comprehensive and a periodic oral evaluation per
calendar year.

(d) A choice of panoramic film, a complete series of intraoral
radiographs, or a bitewing series of radiographs of diagnostic
quality.

(e) Study models or diagnostic casts for children.

(2) Preventive services are covered as follows:

(a) Child:

(1) Two prophylaxis treatments in a calendar year by a
provider, with or without fluoride.

(1) Occlusal sealants are a benefit on the permanent molars of
children under age 18.

(iii) Space maintainers.

(b) Adult: Two prophylaxis treatments in a calendar year by a
provider.

(3) Restorative services are covered as follows:

(a) Amalgam restorations, composite restorations on anterior
teeth, stainless steel crowns, crown build-up, prefabricated post and
core, crown repair, and resin or porcelain crowns on permanent
anterior teeth for children.

(b) Amalgam restorations, and composite restorations on
anterior teeth for adults.

(4) Endodontics services are covered as follows:

(a) Therapeutic pulpotomy for primary teeth.

(b) Root canals, except for permanent third molars or primary
teeth, or permanent second molars for adults.

(c) Apicoectomies.

(5) Periodontics services are covered as follows:

(a) Root planing or periodontal treatment for children.

(b) Gingivectomies for patients who use anticonvulsant
medication, as verified by their physician.

(6) Oral Surgery services are covered as follows:

(a) Extractions for adults and children.

(b) Surgery for emergency treatment of traumatic injury.

(c) Emergency oral and maxillofacial services provided by
dentists or oral and maxillofacial surgeons.

(7) Prosthodontics services are covered as follows:

Initial placement of dentures, including the relining to assure
the desired fit.

(a) Full Dentures

(1) Child: Complete dentures.

(i1) Adult: "Initial" dentures.

(b) Partial dentures may be provided if the denture replaces an
anterior tooth or is required to restore mastication ability where there
is no mastication ability present on either side.

(c) Relining, rebasing, or repairing of existing full or partial
dentures.

(8) Medicaid covered dental services are available to residents
of an ICF/MR on a fee-for-service basis, except for the annual exam,
which is part of the per diem paid to the ICF/MR.

(9) Patients who receive total parenteral or enteral nutrition
may not receive dentures.

(10) The provider must mark all new placements of full or
partial dentures with the patient's name to prevent lost or stolen
dentures in facilities licensed under Title 26, Chapter 21.

(11) General anesthesia and I.V. sedation are covered services.

(12) Fixed bridges, osseo-implants, sub-periosteal implants,
ridge augmentation, transplants or replants are not covered services.

(13) pontic services, vestibuloplasty, occlusal appliances, or
osteotomies are not covered services.

(14) Consultations or second opinions not requested by
Medicaid are not covered services.

(15) Treatment for temporomandibular joint syndrome, its
prevention or sequela, subluxation, therapy, arthrotomy,
meniscectomy, condylectomy are not covered services.

(16) Services requiring prior authorization or those with other
limitations are listed in the Medicaid Dental Provider Manual. This
manual is a public document published by the Division of Health
Care Financing. A copy of the manual may be obtained by
contacting Medicaid Information. In the Salt Lake City area, call
538-6155. In Utah, Idaho, Wyoming, Colorado, New Mexico,
Arizona, and Nevada, call toll-free 1-800-662-9651. From other
states, call 1-801-538-6155. A copy may also be obtained by
writing to:

BUREAU OF MEDICAID OPERATIONS

Box 142911

SALT LAKE CITY, UT 84114-2911

KEY: [m|Medicaid
[February15;1997]2003

Notice of Continuation December 20, 1999
26-1-5

26-18-3

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-50

Dental, Oral and Maxillofacial Surgeons

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 26266
FiLep: 05/13/2003, 16:05

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Cuts to
dental services enacted in Subsection R414-1-6(3) are being
moved to the rule that specifically addresses dental services.
This is designed to make it easier for users to locate those
cuts. (DARNOTE: The amendment to Rule R414-1 is under
DAR No. 26264 in this issue.)
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SUMMARY OF THE RULE OR CHANGE: In Section R414-50-3,
language is enacted to continue limited services to those who
are ages 20 and younger, or who are pregnant. Dental
services to non-pregnant adults ages 21 and older are limited
to emergency services only.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Title 26, Chapter 18

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: This reorganization of where the
limitation enacted in January is found in rule does not change
any substantive requirement and will therefore have no fiscal
impact.

< LOCAL GOVERNMENTS: This reorganization of where the
limitation enacted in January is found in rule does not change
any substantive requirement and will therefore have no fiscal
impact.

% OTHER PERSONS: This reorganization of where the limitation
enacted in January is found in rule does not change any
substantive requirement and will therefore have no fiscal
impact.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
reorganization of where the limitation enacted in January is
found in rule does not change any substantive requirement
and will therefore have no fiscal impact.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This reorganization of where
the limitation enacted in January is found in rule does not
change any substantive requirement and will therefore have
no fiscal impact. Rod L. Betit

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Doug Springmeyer at the above address, by phone at 801-
538-6971, by FAX at 801-538-6306, or by Internet E-mail at
dspringm@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Rod L. Betit, Executive Director

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-50. Dental, Oral and Maxillofacial Surgeons.
R414-50-1. Introduction and Authority.

(1) The Medicaid Oral and Maxillofacial Surgery Program
provides a scope of oral and maxillofacial surgery services to meet
the basic needs of Medicaid clients. This includes services by both
oral and maxillofacial surgeons and general dentists if surgery is
performed by a general dentist in an emergency situation and an oral
and maxillofacial surgeon is not available.

(2) Oral and maxillofacial surgery services are authorized by
42 USC 1396d(a)(5), which is adopted and incorporated by
reference.

R414-50-2. Definitions.

Definitions for this rule are found in R414-1-1. In addition:

(1) "Oral and Maxillofacial Surgeons" means those individuals
who have completed a post-graduate curriculum from an accredited
institution of higher learning and are board-certified or board-
eligible in oral and maxillofacial surgery.

(2) "Oral and maxillofacial surgery" means that part of dental
practice which deals with the diagnosis and surgical and adjunctive
treatment of diseases, injuries, and defects of the oral and
maxillofacial regions.

R414-50-3. Client Eligibility Requirements.
Oral and maxillofacial surgery service is available to
categorically and medically needy clients_who are ages 20 and

younger or who are pregnant. Dental services to non-pregnant
adults ages 21 and older are limited to emergency services only.

R414-50-4. Program Access Requirements.

Oral and maxillofacial surgery services are available only from
an oral and maxillofacial surgeon who is a Medicaid provider.
These services are available from a dentist provider if an oral and
maxillofacial surgeon is unavailable.

R414-50-5. Service Coverage.

(1) Emergency services are covered services. Emergency
services provided by a dentist in areas where an oral and
maxillofacial surgeon is unavailable are covered services.

(2) Appropriate general anesthesia necessary for optimal
management of the emergency is a covered service.

(3) Hospitalization of patients for dental surgery may be a
covered service if a patient's physician, at the time of the proposed
hospitalization, verifies that the patient's general health status
dictates that hospitalization is necessary for the health and welfare of
the patient.

(4) Treatment of temporomandibular joint fractures is a
covered service. All other temporomandibular joint treatments are
not covered services.

(5) For procedures requiring prior approval, Medicaid shall
deny payment if the services are rendered before prior approval is
obtained. Exceptions may be made for emergency services, or for
recipients who obtain retroactive eligibility. The provider must
apply for approval as soon as is practicable after the service is
provided.

22

UTAH STATE BULLETIN, June 1, 2003, Vol. 2003, No. 11



DAR File No. 26268

NOTICES OF PROPOSED RULES

(6) Extraction of primary teeth at or near the time of
exfoliation, as evidenced by mobility or loosening of the teeth, is not
a covered service.

KEY: [m|Medicaid
[September13;1995]2003

Notice of Continuation December 20, 1999
26-1-4.1

26-1-5

26-18-3

v v

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-305

Resources

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26268
FiLED: 05/13/2003, 16:19

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
rulemaking clarifies that resources excluded while an
individual was eligible under the Medicaid Work Incentive
program will continue to be excluded under other Aged, Blind,
or Disabled Medicaid programs. In addition, as required by
federal mandate, it adds language about deeming assets from
a legal alien's sponsor. Medicaid applicants that
inappropriately transfer assets in anticipation of Medicaid
eligibility are ineligible for the value of the transferred assets
divided by the average private pay rate. This rule adjusts the
private pay rate based upon updated information from
providers, which will have the effect of shortening the sanction
period. Finally, it updates citations and makes other
nonsubstantive changes.

SUMMARY OF THE RULE OR CHANGE: In Subsection R414-305-
1(1), the dates on some citations are updated. Subsection
R414-305-1(22) is clarified about excluding resources of a
person who was eligible under the Medicaid Work Incentive
Program. Language is added to Sections R414-305-1 and
R414-305-2 to deem assets of an alien's sponsor. In
Subsection R414-305-2(1), citation dates are updated. In
Sections R414-305-3 and 4, citations are corrected. In
Subsection R414-305-6(2), the average private pay rate for
nursing home care is increased to $3,618 per month. There
are nonsubstantive changes throughout the rulemaking.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Title 26, Chapter 18

ANTICIPATED COST OR SAVINGS TO:

% THE STATE BUDGET: All fiscal changes in this rule are related
to federal mandates. Deeming income for aliens is required.
The Department has no way of assessing the impact this new
requirement will have on eligibility or collections. Federal law

requires that Medicaid applicants be sanctioned if they make
asset transfers in anticipation of applying for Medicaid. This
rule change increases the average private pay rate based on
survey data, which is used to determine the length of the
sanction.  Very few Medicaid recipients violate this
requirement so the fiscal impact is likely to be very small.

< LOCAL GOVERNMENTS: Local governments that operate long-
term care facilities may experience a shorter delay in being
able to qualify a resident for Medicaid since the sanction
period will be reduced as a result of increasing the average
private pay rate. Local governments that are Medicaid
providers may experience some impact on reimbursement
due to deeming of a sponsor's income. The exact amount is
impossible to predict.

< OTHER PERSONS: Providers that operate long-term care
facilities may experience a shorter delay in being able to
qualify a resident for Medicaid since the sanction period will
be reduced as a result of increasing the average private pay
rate. Applicants will have a shorter sanction period. Medicaid
providers may experience some impact on reimbursement
due to deeming of a sponsor's income. Legal aliens may lose
some eligibility or have a higher spend-down based on
sponsor's income. The exact amountis impossible to predict.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Legal aliens may
have added burden to establish their sponsor's income. This
is a federal mandate. The exact amount is impossible to
predict.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rulemaking clarifies that
resources excluded while an individual was eligible under the
Medicaid Work Incentive program will continue to be excluded
under other Aged, Blind, or Disabled Medicaid programs. In
addition, it adds language about deeming assets from an
alien's sponsor. It also more equitably determines the length
of a sanction period based upon the inappropriate transfer of
assets in anticipation of Medicaid eligibility by increasing the
average private pay rate to reflect more recent data. Finally, it
updates citations and makes other nonsubstantive changes.
All changes that have a fiscal impact are mandated by federal
law. Rod L. Betit

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ross Martin at the above address, by phone at 801-538-6592,
by FAX at 801-538-6099, or by Internet E-mail at
rmartin@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.
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THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Rod L. Betit, Executive Director

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-305. Resources.

R414-305-1. A, B and D Medicaid and A, B and D Institutional
Medicaid Resource Provisions.

(1) The Department adopts 42 CFR 435.735, 435.840 through
435.845, [4997]2001 ed., and 20 CFR 416.1201 through 416.1202
and 416.1204 through 416.1266, [1998]2002 ed., which are
incorporated by reference. The Department adopts Subsection[s
+613(a)y4and] 1902(k) of the Compilation of the Social Security
Laws, 1993 ed., which is incorporated by reference. The
Department adopts 1917(d) and (e), 404(h)(4) and 1613(a)(13) of
the [Complitation]Compilation of the Social Security Laws in effect
January 1, 1999, which are incorporated by reference. The
Department shall not count as an available resource any assets that
are prohibited under other federal laws from being counted as a
resource to determine eligibility for federally-funded medical
assistance programs.

(2) The definitions in R414-1 and R414-301 apply to this rule,
in addition:

(a) "Burial plot" means a burial space and any item related to
repositories customarily used for the remains of any deceased
member of the household. This includes caskets, concrete vaults,
urns, crypts, grave markers and the cost of opening and closing a
grave site.

(b) "Sanction" means a period of time during which a person is
not eligible for Medicaid services for institutional care or services
provided under a Home and Community Based waiver due to a
transfer of assets for less than fair market value.

(c) "Transfer" in regard to assets means a person has disposed
of assets for less than fair market value.

(3) A resource is available when the client owns it or has the
legal right to sell or dispose of the resource for the client's own
benefit.

(4) Except for the Medicaid Work Incentive Program, the
resource limit is $2,000 for a one person household, $3,000 for a two
member household and $25 for each additional household member.

(5) For an individual who meets the criteria for the Medicaid
Work Incentive Program, the resource limit is $15,000. This limit
applies whether the household size is one or more than one.

(6) The Department bases Medicaid eligibility on all available
resources owned by the client. Eligibility cannot be granted based
upon the client's intent to or action of disposing of non-liquid
resources.

(7) Any resource or the interest from a resource[;-whieh-is]
held within the rules of the Uniform [Gift] Transfers to Minors Act is
not countable. Any money from the resource [whieh]that is given to
the child as unearned income is countable.

(8) The resources of a ward that are controlled by a legal
guardian are counted as the ward's resources.

(9) Lump sum payments received on a sales contract for the
sale of an exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days and
the purchase is completed within 90 days. The individual shall
receive one extension of 90 days, if more than 90 days is needed to

complete the actual purchase. Proceeds is defined as all payments
made on the principal of the contract. Proceeds does not include
interest earned on the principal.

(10) If a resource is potentially available, but a legal
impediment to making it available exists, it is not a countable
resource until it can be made available. The applicant or recipient
must take appropriate steps to make the resource available unless
one of the following conditions exist:

(a) Reasonable action would not be successful in making the
resource available.

(b) The probable cost of making the resource available exceeds
its value.

(11) Water rights attached to the home and the lot on which the
home sits are exempt providing it is the client's principal place of
residence.

(12) For an institutionalized individual, a home or life estate is
not considered an exempt resource. Therefore, a home [which+is
Jtransferred to a trust becomes a countable resource or constitutes a
transfer of a resource. A home or life estate so transferred could
continue to be excluded under the provisions of Section 1924 of the
Compilation of the Social Security Laws, in effect January 1, 1999.

(13) For A, B and D Medicaid, the Department shall not count
up to $6,000 of equity value of non-business property used to
produce goods or services essential to home use daily activities.

(14) For A, B and D Institutional Medicaid where the
resources are determined to exceed the limits for Medicaid,
eligibility shall not be given conditioned upon disposition of
resources as described in 20 CFR 416.1240, [2666]2002 ed.

(15) A previously unreported resource may be retroactively
designated for burial and thereby exempted effective the first day of
the month in which it was designated for burial or intended for
burial. However, it cannot be exempted retroactively prior to
November 1982 or earlier than 2 years prior to the date of
application. Such resources shall be treated as funds set aside for
burial.

(16) One vehicle is exempt if it is used at least four times per
calendar year to obtain necessary medical treatment.

(17) The Department allows SSI recipients, who have a plan
for achieving self support approved by the Social Security
Administration, to set aside resources that allow them to purchase
work-related equipment or meet self support goals. These resources
are excluded.

(18) An irrevocable burial trust is not counted as a resource.
However, if the owner is institutionalized or on home and
community based waiver Medicaid, the value of the trust, which
exceeds $7,000, is considered a transferred resource.

(19) Business resources required for employment or self-
employment are not counted.

(20) The Department shall exclude as a resource the
contributions made by an individual into and the interest accrued on
an Individual Development Account as defined in Sections 404-416
of Pub. L. No. 105-285 effective October 27, 1998.

(21) [Additional-resource-exclusions-for-the- Medicaid Work

IneentrveProgram-
—ar—|For the Medicaid Work Incentive Program, the
Department shall exclude the following additional resources of the
eligible individual:

([t]a) Retirement funds held in an employer or union pension
plan, retirement plan or account, including 401(k) plans, or an
Individual Retirement Account, even if such funds are available to
the individual.
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([#]b) A second vehicle when it is used by a spouse or child of
the eligible individual living in the [heuehold]household to get to
work.

([b]22) After qualifying for the Medicaid Work Incentive
Program, these resources described in R414-305-1(21) will continue
to be excluded throughout the lifetime of the individual to qualify
for A, B or D Medicaid programs other than the Medicaid Work
Incentive, even if the individual ceases to have earned income or no
longer meets the criteria for the Work Incentive Program.

(23) Assets shall be deemed from an alien's sponsor, and the
sponsor's spouse, if any, when the sponsor has signed an Affidavit of
Support pursuant to Section 213A of the Immigration and

Nationality Act on or after December 19, 1997. Sponsor deeming
will end when the alien becomes a naturalized U.S. citizen, or has

worked 40 qualifying quarters as defined under Title II of the Social
Security Act or can be credited with 40 qualifying work quarters.
Beginning after December 31, 1996, a creditable qualifying work
quarter is one during which the alien did not receive any federal
means-tested public benefit.

(24) Sponsor deeming does not apply to applicants who are
eligible for Medicaid for emergency services only.

([22]25) Life estates.

(a) For non-institutional Medicaid life estates shall be counted
as resources only when a market exists for the sale of the life estate
as established by knowledgeable sources.

(b) For Institutional Medicaid, life estates are countable
resources even if no market exists for the sale of the life estate.

(c) The client may dispute the value of the life estate by
verifying the property value to be less than the established value or
by submitting proof based on the age and life expectancy of the life
estate owner that the value of the life estate is lower. The value of a
life estate shall be based upon the age of the client and the current
market value of the property.

(d) The following table lists the life estate figure corresponding
to the client's age. This figure is used to establish the value of a life
estate:

TABLE
Age Life Estate Figure
0 .97188
1 .98988
2 .99017
3 .99008
4 .98981
5 .98938
6 .98884
7 .98822
8 .98748
9 .98663
10 .98565
11 .98453
12 .98329
13 .98198
14 .98066
15 .97937
16 .97815
17 .97700
18 .97590
19 .97480
20 .97365
21 .97245
22 .97120
23 .96986
24 .96841
25 .96678
26 .96495

.96290
.96062
.95813
.95543
.95254
.94942
.94608
.94250
.93868
.93460
.93026
.92567
.92083
.91571
.91030
.90457
.89855
.89221
.88558
.87863
.87137
.86374
.85578
.84743
.83674
.82969
.82028
.81054
.80046
.79006
.77931
.76822
.75675
.74491
.73267
.72002
.70696
.69352
.67970
.66551
.65098
.63610
.62086
.60522
.58914
.57261
.55571
.53862
.52149
.50441
.48742
.47049
.45357
.43659
.41967
.40295
.38642
.36998
.35359
.33764
.32262
.30859
.29526
.28221
.26955
.25771
.24692
.23728
.22887
.22181
.21550
.21000
.20486
.19975
.19532
.19054
.18437
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104 .17856
105 .16962
106 .15488
107 .13409
108 .10068
109 .04545
R414-305-2. Family Medicaid and Family Institutional

Medicaid Resource Provisions.

[+](1) The Department adopts 45 CFR 206.10(a)(vii),
233.20(a)(3), and 233.51(b)(2), [1997]2001 ed., which are
incorporated by reference. The Department adopts Subsection
1902(k) of the Compilation of the Social Security Laws, 1993 ed.,
which is incorporated by reference. The Department adopts 1917(d)
and (e), Subsection 404(h) and 1613(a)(13) of the Compilation of
the Social Security Laws in effect January 1, 1999, which are
incorporated by reference. The Department shall not [eeut]count as
an available resource any assets that are prohibited under other
federal laws from being counted as a resource to determine
eligibility for federally-funded medical assistance programs.

(2) A resource is available when the client owns it or has the
legal right to sell or dispose of the resource for the client's own
benefit.

(3) The resource limit is $2,000 for a one person household,
$3,000 for a two member household and $25 for each additional
household member.

(4) Except for the exclusion for a vehicle, the methodology for
treatment of resources is the same for all medically needy and
categorically needy individuals.

(5) Medicaid eligibility is based on all available resources
owned by the client. Eligibility cannot be granted based upon the
client's intent to or action of disposing of non-liquid resources.

(6) The resources of a sanctioned household member are
counted.

(7) The resources of a ward [whieh]that are controlled by a
legal guardian are counted as the ward's resources.

(8) If a resource is potentially available, but a legal
impediment to making it available exists, it is not countable until it
can be made available. The applicant or recipient must take
appropriate steps to make the resource available unless one of the
following conditions exist:

(a) Reasonable action would not be successful in making the
resource available.

(b) The probable cost of making the resource available exceeds
its value.

(9) Except for determining countable resources for 1931
Family Medicaid, the maximum exemption for the equity of one car
is $1,500.

(10) Maintenance items essential for day-to-day living are not
countable resources.

(11) Life estates are not countable resources if the life estate is
the principal residence of the applicant or recipient. Ifthe life estate
is not the princip[le]al residence, see Subsection R414-305-
1([22]25).

(12) The resources of an ineligible child are not counted.

(13) The value of the lot on which the home stands is not
counted if the lot does not exceed the average size of residential lots
for the community in which it is located. The value of the property
in excess of an average size lot is a countable resource.

(14) Water rights attached to a home and lot are not counted.

(15) Any resource, or interest from a resource[;whiehs] held
within the rules of the Uniform [Gift]Transfers to Minors Act is not

countable. Any money from a resource [whiek]|that is given to the
child as unearned income is countable.

(16) Lump sum payments received on a sales contract for the
sale of an exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days and
the purchase is completed within 90 days. The individual shall
receive one extension of 90 days, if more than 90 days is needed to
complete the actual purchase. Proceeds is defined as all payments
made on the principal of the contract. Proceeds does not include
interest earned on the principal.

(17) Retroactive benefits received from the Social Security
Administration and the Railroad Retirement Board are not counted
for the first 6 months after receipt.

(18) A $1,500 burial and funeral fund exemption is allowed for
each eligible household member. Burial and funeral agreements
include burial trusts, funeral plans, and funds set aside expressly for
the purposes of burial.

(19) [Fheresources-of analien'ssponsor-are-not-considered
available—to—the—alien-]Assets shall be deemed from an alien's
sponsor, and the sponsor's spouse, if any, when the sponsor has
signed an Affidavit of Support pursuant to Section 213A of the
Immigration and Nationality Act on or after December 19, 1997.

Sponsor deeming will end when the alien becomes a naturalized
U.S. citizen, or has worked 40 qualifying quarters as defined under

Title II of the Social Security Act or can be credited with 40
qualifying work quarters. Beginning after December 31, 1996, a
creditable qualifying work quarter is one during which the alien did
not receive any federal means-tested public benefit.

(20) Sponsor deeming does not apply to applicants who are
eligible for Medicaid for emergency services only.

([20]21) Business resources required for employment or self
employment are not counted.

([2+]22) For 1931 Family Medicaid households, the state shall
either disregard the equity value of one vehicle that meets the
definition of a "passenger vehicle" as defined in 26-18-2(6) or
$1,500 of the equity of one vehicle, whichever provides the greatest
disregard for the household.

(22123) For eligibility —under  Family-related
[Mewdieaid]Medicaid programs, retirement funds held in an
employer or union pension plan, retirement plan or account
including 401(k) plans and Individual Retirement Accounts of a
disabled parent or disabled spouse who is not included in the
coverage shall be excluded from countable resources.

([23]24) The Department shall exclude from resources the
contributions made by an individual and the interest accrued on
funds held in an Individual Development account as defined in
Sections 404-416 of Pub. L. No. 105-285, effective October 27,
1998.

R414-305-3. Spousal Impoverishment Resource Rules for
Married Institutionalized Individuals.

[+](1) The Department adopts Section 1924 of the
Compilation of the Social Security Laws, in effect January 1, 1999,
which is incorporated by reference.

(2) The resource limit is $2,000.

(3) The Department shall determine the joint owned resources
of married couples as available to each other. One half of the joint
owned resources shall count towards the institutional client's
resource eligibility determination.

(4) When a client is unable to comply with spousal
impoverishment rules and claims undue hardship because of an
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uncooperative spouse or because the spouse cannot be located,
assignment of support rights shall be done by signing the Form 048.

(5) "Undue hardship" in regard to counting a spouse's
resources as available to the institutionalized client means:

(a) The client completes the Form 048.

(b) The client will not be able to get the medical care needed
without Medicaid.

(c) The client is at risk of death or permanent disability without
institutional care.

(6) The client may be eligible for Medicaid without regard to
the spouse's resources if both of the following conditions are met:

(a) The spouse cannot be located or will not provide
information needed to determine eligibility.

(b) The client signs the Form 048.

(7) The assessed spousal share of resources shall not be less
than the minimum amount nor more than the maximum amount
mandated by section 1924(f) of the Compilation of the Social
Security Laws in effect January 1, 199[8]9.

(8) Any resource owned by the community spouse in excess of
the assessed spousal share is counted to determine the
institutionalized client's initial Medicaid eligibility.

(9) A protected period, after eligibility is established, of up to
90 days is allowed for an institutionalized client to transfer resources
to the community spouse.

(10) After eligibility is established for the institutionalized
client, those resources held in the name of the community spouse
will not be considered available to the institutionalized client.

R414-305-4. Medicaid Qualifying Trusts.

The Department adopts Section 1902(k) of the Compilation of
the Social Security Laws, 1993 ed., which is incorporated by
reference.

R414-305-5. Transfer of Resources for A, B and D Medicaid
and Family Medicaid.
There is no sanction for the transfer of resources.

R414-305-6. Transfer of Resources for Institutional Medicaid.

(1) The Department adopts Subsection 1917(c) of the
Compilation of the Social Security Laws, in effect January 1, 1999,
which is incorporated by reference.

(2) The average private-pay rate for nursing home care in Utah
is [$3;H-8]$3.618 per month.

(3) To determine if a resource is transferred for the sole benefit
of'a spouse, disabled or blind child, or disabled individual, a binding
written agreement must be in place which establishes that the
resource transferred can only be used to benefit the spouse, disabled
child, or disabled individual, and is actuarially sound. The written
agreement must specify the payment amounts and schedule. Any
provisions in such agreement that would benefit another person at
any time nullifies the sole benefit provision except for exempt trusts
established under section 1917(d) of the Compilation of the Social
Security Laws, January 1, 1999 ed., that provide for repayment of
the state Medicaid agency or provide for a pooled trust to retain a
portion of the remainder.

(4) No sanction is imposed when the total value of a whole life
insurance policy is irrevocably assigned to the state; and the
recipient is the owner of and the insured in the policy; and no further
premium payments are necessary for the policy to remain in effect.

At the time of the client's death, the state shall distribute the benefits
of the policy as follows:

(a) Up to $7,000 can be distributed to cover burial and funeral
expenses. The total value of this distribution plus the value of any
irrevocable burial trusts and/or the burial and funeral funds for the
client can not exceed $7,000.

(b) An amount to the state that is not more than the total
amount of previously unreimbursed medical assistance correctly
paid on behalf of the client.

(c) Any amount remaining after payments are made as defined
in a. and b. will be made to a beneficiary named by the client.

(5) Clients that claim an undue hardship as a result of a transfer
of resources must meet both of the following conditions:

(a) The client has exhausted all reasonable legal means to
regain possession of the transferred resource. It is considered
unreasonable to require the client to take action if a knowledgeable
source confirms that it is doubtful those efforts will succeed. It is
unreasonable to require the client to take action more costly than the
value of the resource.

(b) The client is at risk of death or permanent disability if not
admitted to a medical institution or Waiver service. This decision
will be based upon the client's medical condition and the financial
situation of the client. Income of the client, client's spouse, and
parents of an unemancipated client shall be used to decide if the
financial situation creates undue hardship.

(6) After Institutional Medicaid eligibility is determined, the
client's spouse, not living in the institution, may transfer any
resource to any person without impacting the Medicaid eligibility of
the institutionalized spouse.

(7) The portion of an irrevocable burial trust that exceeds
$7,000 is considered a transfer of resources. The value of any fully
paid burial plot, as defined in R414-305-1(2)(a), shall be deducted
from such burial trust first before determining the amount
transferred.

(8) If more than one transfer has occurred and the sanction
periods would overlap, the sanctions will be applied consecutively,
so that they do not overlap. A sanction begins on the first day of the
month in which the resource was transferred unless a previous
sanction is in effect, in which case the sanction begins on the first
day of the month immediately following the month the previous
sanction ends. Ifresources were transferred before August 11, 1993,
applicable sanction periods for those transfers may overlap.

R414-305-7. Home and Community-Based Services Waiver
Resource Provisions.

(1) The resource limit is $2,000.

(2) Following the initial month of eligibility, continued
eligibility is determined by counting only the resources that belong
to the client.

(3) For married clients, spousal impoverishment resource rules
apply as defined in R414-305-3.

R414-305-8. QMB, SLMB, and QI-1 Resource Provisions.

(1) The Department adopts Subsection 1905(p) of the
Compilation of the Social Security Laws, 1999 ed., which is
incorporated by reference.

(2) The resource limit is the same for all medically needy
individuals.
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(3) The QMB, SLMB, and QI-1 resource limit is $4,000 for an
individual and $6,000 for a couple.

KEY: [m]Medicaid

[July-6;2001]2003
Notice of Continuation January 31, 2003

26-18

v v

Human Services, Administration

R495-879
Parental Support for Children in Care

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26261
FiLED: 05/12/2003, 16:23

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
purpose of this filing is to add Section R495-879-8 to the
existing rule, update the title of the "Public Support of Children
Act," clarify the Good Cause Deferral and Waiver Request
process, and add additional criteria to Section R495-879-3.

SUMMARY OF THE RULE OR CHANGE: This proposed amendment
to add Section R495-879-8, "Parents Receiving Adoption
Assistance", clarifies that the Office of Recovery Services will
establish and enforce child support obligations for parents
receiving adoption assistance. This amendment also updates
the "Public Support of Children Act" to "Child Support Services
Act," clarifies the approval process for the Good Cause
Deferral and Waiver Request, and adds two additional criteria
to Section R495-879-3 "Criteria for Deviating from
Guidelines."

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsections 62A-1-111(16), 62A-5-109(1), and 78-3a-
105(5)(A); and Sections 62A-4a-114, 62A-7-124, 62A-11-301,
62A-11-302, 62A-15-607, 78-3a-906, 78-45-4.2, and 78-45-
7.2 through 78-45-7.21

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: These changes will not have a negative
impact on the state budget. The rule change to assess child
support for parents receiving adoption assistance will resultin
the Office of Recovery Services reinstating, assessing, and
collecting child support on cases not currently being collected.
These changes will not require additional staff and could
potentially result in increased collections. The exact amount
of collections impacted will vary depending on the number of
obligors affected by these changes and by the number of
these cases actually paying. The rule change also clarifies
the deviation criteria and the Good Cause Deferral and Waiver
Request process, neither of which will have a substantial
impact on the state budget.

«* LOCAL GOVERNMENTS: This rule does not impose a cost or
savings impact on any local government entity, since the does
affect local government.

«* OTHER PERSONS: These rule changes will now require
parents receiving adoption assistance to pay a child support
obligation while their child is in the care or custody of the
state. The average cost is dependent on the parent's income
and varies from family to family. After determining gross
income, the Uniform Child Support Guidelines will be utilized
to determine the final amount of support. Individuals being
assessed a support obligation will have the option of
requesting a hearing to deviate from the guidelines.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Each affected
person's costs resulting from these changes is dependent on
gross income, which varies from family to family.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Rule R495-879 specifies the
formula and criteria for determining the child support
obligation for children residing in Human Services 24-hour
care programs. It established the same assessment formula
and criteria for all Human Services programs. However, the
rule itself, as well as the proposed changes, do not pose any
fiscal impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

ADMINISTRATION

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Kari Smith at the above address, by phone at 801-536-8777,
by FAX at 801-536-8509, or by Internet E-mail at
ksmith@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Robin Arnold-Williams, Executive Director

R495. Human Services, Administration.
R495-879. Parental Support for Children in Care.
R495-879-1. Child Support Liability.

The Oftice of Recovery Services will establish and enforce child
support obligations against parents whose children are in out-of-home
placement programs, administered by the Department of Human
Services or Department of Health. The department shall consider fees
for outpatient and day services separate from child support payments.
Establishment and enforcement of child support shall be pursuant to the
Uniform Civil Liability for Support Act, Title 78, Chapter 45; Child
Support Services Act[Publie-SuppertefChildren], 62A-11-301 et seq.;
Support and expenses of child in custody of an individual or institution,
78-3a2-906;
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R495-879-2. Support Guidelines.
Child support obligations shall be calculated in accordance with
Child Support Guidelines, Sections 78-45-7.2 through 78-45-7.21.

R495-879-3. Criteria For Deviating From Guidelines.

The following criteria may be used to deviate from the guidelines
when a prior order does not exist.

1. Deduction For a Disabled Child.

A deduction from gross income shall be allowed each year, equal
to the federal tax exemption for dependents, for each year a child was
cared for at home if that child's disability would ordinarily have
qualified him for residential care.

2. Medical Payments.

A deduction from gross income shall be allowed for medical
expenses equal to the IRS deduction allowed the previous year on the
parents' 1040 tax return.

3. Children Over 18 Years Old.

Children up to 23 years of age shall be included on the Child
Support Worksheet if the parents are claiming the child as an
exemption on their income tax return. Parents must provide prior year's
tax return and a statement that they will be claiming child on current
year tax return.

4. Federal Poverty Level.

If the parent is not under employed and is responsible for
providing food, clothing, shelter, transportation, and other life
sustaining items for his family, and lives at or below the federal poverty
level, he shall not be assessed child support for a child placed in out-of-
home care.

5. Loss of child's Social Security Survivor Payments.

Ifthe parent's income is below 133% of the poverty level, allow a direct
credit against the child support amount from the child's social security
survivor's benefit paid to the state.

6. Adoption Assistance.

The child is adopted, the parents continue to receive adoption
assistance, and the child is placed in the care or custody of the state for
reasons other than neglect or abuse of the child by the parents.

7. Best Interest of the Child.

It is in the best interest of the child to deviate from the child

designee for review and decision. If the requesting agency disagrees
with the ORS[te-the] director's decision, the request may be referred to
the Executive Director of the Department of Human Services[Division|
for a final decision[apprevat]. The request shall not be approved when
it proposes actions that are contrary to state or federal law.

R495-879-6. In-Kind Support.

ORS may accept in-kind support, based on parents' service to the
program in which the child is placed. The service provided by a parent
must be approved by the director of the Division responsible for the
child's care. The approval should be based on a monetary savings or an
enhancement to a program. Itis preferable for the service to benefit the
program in which the child is receiving care. However, if geographical
distances prohibit direct service, then the division director may approve
support services for in-kind support that do not directly offset costs to
the agency. A memorandum of understanding shall be signed by the
agency and the parent specifying the type, length, and value of service.

Verification of the service hours worked must be provided by the
division to ORS (using Form 603) within 10 days of the end of the
month in which the service was performed. The verification shall
include the dates the service was performed, the number of hours
worked, and the total credit amount allowed. Unless approved by the
director of the Department, in-kind support approved by one agency
shall not be used to reduce child support owed to another agency. In-
kind support shall not be approved when it proposes actions that are
contrary to state or federal law.

R495-879-7. Extended Visitation During The Year.

A rebate shall be granted to a parent for support paid when a
child's overnight visits equal 25% or more of the service period. The
rebate will only be provided when the service period lasts six months or
more. The rebate will be proportionate to the number of days at home
compared to the number of days in care. One continuous 24-hour
period equals one day.

R495-879-8. Child Support and Adoption Assistance.
ORS will establish and enforce child support obligations for
parents who are currently receiving adoption assistance or who have

support guidelines pursuant to Section 78-45-7.14.

R495-879-4. Establishing an Order.

ORS may modify and establish child support orders through the
Child Support Services Act[Publie-SuppertefChildrenAet], 62A-11-
301 et seq.; Administrative Procedures Act, Section 63-46b-1 et seq.;
Jurisdiction - Determination of Custody questions by Juvenile Court,
Subsection 78-3a-105(5)(a); and in accordance with R527-200.

R495-879-5. Good Cause Deferral and Waiver Request.

If collections interfere with family unification, a division may,
using the Good Cause-Deferral/Waiver (form 602), request a deferral
or waiver of arrears payments. The request may be applied to current
support when an undue hardship is created by an unpreventable loss of
income to the present family. A loss of income may include non
payment of child support from the other parent for the children at
home, loss of employment, or loss of monthly pension or annuity
payments. The request shall be initiated by the responsible case worker
and forwarded to his or her supervisor, regional director, division
director/superintendent, or designee for approval. The Good Cause
Deferral and Waiver request may be denied or approved at any stage in

received adoption assistance from this state or any other state or
jurisdiction, for children who are in the custody of the state, in

accordance with Sections 78-3a-906, 78-45-4.2, R495-879-1 and R527-
550-1. Ifan order for support does not currently exist, the department
will establish a monthly child support obligation prospectively on
existing cases. When establishing a child support obligation, ORS will
not include the adoption assistance amount paid to the family in

determining the family's income, pursuant to Section 78-45-7.4.

KEY: child support, custody of children
[May-10,1999]2003

Notice of Continu|[t]ation March 11, 1999
62A-1-111(16)

62a-4a-116

62A-5-109(1)

62A-7-124

62A-11-302

62A-12-206

78-3a-105(5) (a)

78-3a-906

78-45-4.2

the process. Once the waiver has been approved at all levels, the
division director shall send the waiver[sent] to the ORS director or

78-45-7.2 through 78-45-7.21

v v
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Insurance, Administration

R590-152

Medical Discount Programs Rule

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26283
FiLED: 05/15/2003, 10:11

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
purpose of the change is to add an additional disclosure
requirement.

SUMMARY OF THE RULE OR CHANGE: Many of the changes
throughout the rule correct grammatical errors, clarify, and
make changes to comply with the rulemaking requirements
such as the elimination of references to "U.C.A." Subsection
R590-152-4(E) adds the requirement to provide a disclosure
to consumers that the program is not guaranteed by the Utah
Life and Health Guaranty Association. A new enforcement
section (R590-152-6) is added to the rule specifying that
revisions to the rule will be enforced 45 days after the rule
goes into effect.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 31A-1-103 and 31A-2-201

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There will be no need for a change in
office personnel as a result of these changes nor will the
department's expenditures or revenues be affected.

“ LOCAL GOVERNMENTS: This rule will not affect local
governments. It only deals with the requirements the
Insurance Department places on limited line producers selling
medical discount plans. These changes will not affect local
government requirements, therefore, there is no impact on
local governments.

< OTHER PERSONS: The changes will have little financial
impact on those selling medical discount plans. The rule
exempts the department's regulation of these plans as long as
the seller complies with the rule. Those selling medical
discount plans may be licensees we regulate and may also be
those outside of our jurisdiction. Sellers of this product will
need to add the new disclosure wording in Subsection 4 to
their marketing materials and contracts which will incur for
them some paper and printing costs.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The changes will
have little financial impact on those selling medical discount
plans. The rule exempts the department's regulation of these
plans as long as the seller complies with the rule. Those
selling medical discount plans may be licensees we regulate
and may also be those outside of our jurisdiction. Sellers of
this product will need to add the new disclosure wording in
Subsection 4 to their marketing materials and contracts which
will incur for them some paper and printing costs.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The changes to this rule will
have very little fiscal impact on those selling medical discount
plans. Much of the cost will depend on the amount and
variety of promotional material they use.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/02/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/03/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.
R590-152. Medical Discount Programs Rule.
R590-152-1. Authority.

This rule is promulgated and adopted pursuant to Subsection
31A-1-103(3)(d) and Section 31A-2-201[;Htah-Code-Annetated
B-cA9).

R590-152-2. Purpose.

The purpose of this rule is to exempt providers of certain
medical discount programs from regulation under Chapter 8 of Title
31A[H-EAs] and to define those so exempted.

R590-152-3. Definitions.

For the purposes of this rule, the following definition shall
apply:

Medical Discount Program. A program established or operated
by a third [persens]person which arranges for participating medical
professionals to provide medical goods or services at a discount to a
subscriber.

R590-152-4. Rule.

A. A medical discount program is a [Limited—Health
Plan]limited health plan as defined under 31A-8-101(6)(a) [;
H-E-As;]and must comply with the requirements of [Eimited-Health
Plans]limited health plans unless otherwise exempted from
regulation by this rule.

B. The commissioner, pursuant to 31A-1-103(3)(d)[;B-CA=],
finds that medical discount programs[;] that operate in accordance
with all of the provisions of this rule, do not require regulation

[ef]by the [Pepartmentefinsuranee]department for the protection of

the interest of the residents of this state and that it would otherwise
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be impracticable to require compliance with the provisions of Title
SIAE-CA]

C. An exempt medical discount program, pursuant to 31A-4-
106[;—B-E-A5] may not make any payments to providers for
participation in the program or for the services performed, capitation
payments, signing fees, bonuses, or other forms of compensation
other than referral of the program subscribers to the provider.

D. An exempt medical discount program may provide discount
or free services through its contracted providers to its subscribers in
exchange for a periodic payment to the program or as a benefit in
connection with membership in a particular group.

E. An exempt medical discount program must_include the
following disclosures in all contracts, booklets, advertising, and any
presentations relating to the solicitation of the program:

(1) prominently state that the program is "Not Insurance" and
that the program is a "Discount Program;"[+n-all-contracts;booldets;

(2) prominently state the following: "Note to Utah Residents:
This contract is not protected by the Utah Life and Health Guaranty

Association;" and[(2)-netuse-inritstitle; name-or deseription; words
| tedwithi ’. . i :
"y "o 1 " " " 1
" " ’ H; ] ’

(3) [diselese]prominently state that the program and the
program administrators have no liability for [the—|providing or
guaranteeing service and should state that they have no liability for
the quality of service rendered.

F. A medical discount plans may not use in its title, name or
description words usually associated with insurance, including
"insurance," "premium," or "coverage," and may not refer to its sales
representatives as "agents," "broker," "producer," or "consultant."

R590-152-5. Department Opinion.
Any program may request an opinion from the [Utah

Department-of Insuranee]department as to whether it complies with
the provisions of this rule and would, therefore, be exempt from the

requirements of [the Utah-Insurance-Code-]Title 31A.

R590-152-6. Enforcement Date.

The commissioner will begin enforcing the revised provision of
this rule 45 days from the rule's effective date.

R590-152-7. Severability.

If any provision of this rule or the application thereof to any
person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of such provision to other
persons or circumstances shall not be affected thereby.

KEY: insurance, medical discount plans
[1993]2003

Notice of Continuation November 27, 2002
31A-1-103

31A-2-201

v v

Insurance, Administration

R590-176

Small Employer Open Enrollment Rule

NOTICE OF PROPOSED RULE
(Repeal and Reenact)
DAR FILE No.: 26285

FiLED: 05/15/2003, 13:56

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
being updated to comply with Health Insurance Portability and
Accountability Act of 1996.

SUMMARY OF THE RULE OR CHANGE: The following have been
removed from the rule that is currently in effect and have not
been included in the new rule: 1) requirements for small
employer open-enrollment certifications; and 2) open-
enrollment requirement for new hires. Regarding the new
rule: 1) added requirements for carrier certifications for
meeting the enroliment cap in the individual market; 2) the
term "open-enrollment" has been changed to "enroliment;" 3)
a new section was added for enrollment of new employees on
current small employer groups; and 4) revised the auditing
standards to be more specific and to include a time period for
record retention.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 31A-2-201 and 31A-2-202

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: These rule changes will have no impact
on the department's or state's budget. It will not result in a
change in revenues received or number of employees needed
by the department.

< LOCAL GOVERNMENTS: Local government will not be affected
by this rule since it only affects the relationship between Utah
health insurers and the department.

«* OTHER PERSONS: The changes noted in the summary above
will have no fiscal impact on carriers impacted by the rule.
The requirements were implemented by the 1996 Utah
Legislature and went into effect January of 1997. Insurers
have been complying with the provisions of the law since then.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The changes
noted in the summary above will have no fiscal impact on
carriers impacted by the rule. The requirements were
implemented by the 1996 Utah Legislature and went into
effect January of 1997. Insurers have been complying with
the provisions of the law since then.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The changes to this rule will
have no fiscal impact on Utah businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/02/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/03/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.
|R590-176—Smal-Emplover Open-Enrollment-Rule:
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R590-176. Health Benefit Plan Enrollment.
R590-176-1. Authority.

The commissioner's authority to promulgate this rule is provided
in Sections 31A-2-201(3) and 31A-2-202(2).

R590-176-2. Purpose and Scope.

The purpose and scope of this rule is to provide enrollment
requirements under Section 31A-30-108 for carriers who provide health
benefit plan coverage to individuals and small employers as stated in
Section 31A-30-104.

R590-176-3. Definitions.

(1) The definitions in Sections 31A-1-301 and 31A-30-103
apply to this rule.

(2) "Carrier" means a covered carrier as defined in Section
31A-30-103.

(3) "Time period" means the period such as daily, weekly or
monthly, as determined by the carrier, in which applications are

grouped.

R590-176-4. General Provisions.

(1) Any attempt to selectively or unfairly delay, obstruct or

otherwise hinder any person from obtaining coverage under Chapter
30 is a violation of Section 31A-30-108.

(2)  Enrollment shall be equally available through all
distribution systems, classes of business, and rating criteria
categorizations.
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(3) Enrollment is available to small employers without respect

to whether any eligible employee or dependent is classified as

(4) The acceptance of an application may not be delayed
pending the receipt of medical records. This does not apply to other

uninsurable.

(4) The enrollment residency requirements do not supersede
other dependent and child requirements of the Insurance Code.

(5) A carrier must offer a basic health care plan in compliance

required statements from applicants as provided in Subsection (3).

R590-176-6. Enrollment.
A carrier shall:

with Sections 31A-22-613.5 and 31A-30-109.

(6) A carrier may not market or encourage producers to market

individual or small employer health benefit plans in such a way that
there is a lessened incentive to insure business with greater health

(1) permit an eligible employee, or a dependent of such
employee, to enroll for coverage under the terms of the plan, if the
eligible employee requests enrollment not later than 30 days after
the eligibility date; and

risks.
(7) Commission schedules shall be structured in compliance
with R590-207, Health Agent Commissions for Small Employer

Groups.
(8) The carrier shall retain a signed statement from each

(2) enroll a new eligible employee and a dependent of such

employee making timely application for coverage in a small
employer group with existing coverage.

R590-176-7. Underwriting Criteria.

covered small employer that the carrier offered to accept all eligible

(1) Each carrier shall determine the number of individuals

employees and their dependents at the same level of benefits under

classified as uninsurable at initial enrollment. This determination

the health benefit plan provided to the employer.
(9) Anindividual or small employer is considered uninsured if

shall be made in accordance with underwriting standards established
by this rule.

the individual or small employer:
(a) does not have a health benefit plan subject to Chapter 30; or

(2) An individual insured by the Utah Comprehensive Health
Insurance Pool is classified as uninsurable.

(b) health benefit plan is with a carrier that has made an

(3) An individual may be classified as uninsurable if the

election under Subsections 31A-8-402.3(3)(e), 31A-8-402.5(3)(e),

individual has a condition listed on the Uninsurable Conditions List

31A-22-721(3)(e), 31A-30-107(3)(e), or 31A-30-107.1(3)(e).
(10) All records regarding enrollment applications and

taking into account the elapsed time, additional criteria and
exception criteria. A carrier may not take into account conditions

underwriting determinations shall:
a) be organized by the time

received;

(b) include all documents, indicating the applicable date,
pertaining to the application and its underwriting; and

(c) be retained for the current year plus three years.

(11) The documents indicated in subsection (10)(b) would
include:

(a) application and date received,

(b) notifications to the application and the date of notification;

(c) records used in underwriting and date received: and

(d) underwriting decision and date of decision.

eriod the application was

R590-176-5. Application and Enrollment.
(1) The carrier shall establish a procedure to determine the
order of applications. The procedure shall group the applications

for which coverage is not provided. This includes conditions
excluded as a pre-existing condition for which treatment is expected
during the exclusion period if the applicant would not be considered
uninsurable after the treatment. For example, a pregnancy excluded
by a pre-existing condition waiver may not be used to classify an
individual as uninsurable.

(4) A carrier may appeal to the commissioner to have an
individual classified as uninsurable if the individual has a
combination of conditions that would clearly cause that individual to
have claims as great as the average of those included on the

Uninsurable Conditions List. The commissioner may appoint a
designee to review these appeals.

(5) Only individuals enrolling under Subsection 31A-30-
108(3) may be counted as uninsurable.

R590-176-8. Enrollment Cap Calculation and Certification.

into consistent time periods. The enrollment cap may not be applied

(1) Pursuant to Section 31A-30-110, an individual carrier may

until the end of the time period in which it is met. The carrier shall

not decline enrollment until the carrier has:

keep a record of all applications for coverage that includes the time

(a) met its enrollment cap; and

period an application is received by the carrier.
(2) All applications shall be treated consistently.
(3)(a) A complete application shall be processed and a written

(b) submitted a certification to the department in compliance
with this section.
(2) A carrier may limit enrollment after submitting its

notice of the decision communicated to the applicant within 30 days

certification.

of the decision.
(b) The carrier may not require that an application be complete

(3) The commissioner may require additional enrollment after

reviewing the certification.

in order to qualify as an application for coverage.
(c) Ifan application is incomplete, within 15 days from receipt

(4) An officer of the carrier shall submit a certification that:
(a) lists the UC and CI as defined in Section 31A-30-103(27);

of the application, a carrier shall notify the applicant of the areas that

(b) lists the number of individual natural covered lives at the

are incomplete and the information required to complete the

time of the certification;

application.
(d) Before an application can be filed as incomplete, applicants

(c) categorizes the UC into new applicants added to existing
policies and newly issued policies;

shall have at least 30 days, after being notified additional

(d) identifies the number of Comprehensive Health Insurance

information is required.

(e) A date earlier than the postmarked date of the notice in

Subsection (3)(¢). may not be used as the date of notification.

Pool participants; and
(e) identifies the qualifying condition listed on the Uninsurable
Condition List.
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(5) Carriers, whose coverage count exceeds 200% of the
coverage count as of the end of the prior year, shall determine the
uninsurable percentage using counts as of the end of the most recent

calendar quarter.

R590-176-9. Solvency Waiver.

A carrier that expects the requirements of Chapter 30 to place
the carrier in supervision, insolvency or liquidation shall, within 15
days of such determination, submit a report to the commissioner.
The report shall detail the financial consequences of Chapter 30 and
request the specific waivers or modifications required to prevent
supervision, insolvency or liquidation.

R590-176-10. Enforcement Date.

The commissioner will begin enforcing the revised provisions
of this rule 45 days from the rule's effective date.

R590-176-11. Severability.

If a provision of this rule or its application to any person or
circumstance is for any reason held to be invalid, the remainder of
the rule and the application of these provisions may not be affected.

KEY: health insurance

2003

Notice of Continuation February 1, 2002
31A-2-201

31A-2-202

v v

Labor Commission, Industrial Accidents
R612-2-5

Regulation of Medical Practitioner Fees

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 26286
FiLeD: 05/15/2003, 16:30

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed rule change increases fees paid to medical
providers for some medical and restorative services provided
to injured workers. It also updates the references for the
"Resource-Based Relative Value Scale" (RBRVS) and the
Medical Fee Guidelines to the 2003 editions.

SUMMARY OF THE RULE OR CHANGE: The proposed rule change
increases the Utah conversion factor from $40 to $42 per unit
for certain specified medical and restorative services. It also
updates the references for the RBRVS and the Medical Fee
Guidelines to the 2003 editions.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 34A-2-101 et seq., 34A-3-101 et seq., and
34A-1-104

THIS RULE OR CHANGE INCORPORATES BY REFERENCE THE
FOLLOWING MATERIAL: Utah Labor Commission Medical Fee

Guidelines, effective July 2, 2003; and The Essential RBRVS,
2003 edition

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The proposed rule change will impose
no additional enforcement or administration costs of the State
budget. The proposed increase in medical payments is minor
and should have no appreciable effect on the State's workers'
compensation costs.

< LOCAL GOVERNMENTS: The proposed increase in medical
payments is negligible and should have no appreciable effect
on local government's workers' compensation costs.

«* OTHER PERSONS: The proposed increase in medical
payments is negligible and should have no appreciable effect
on other persons' workers' compensation costs.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The proposed rule
does not modify compliance requirements and should not
change the compliance costs of affected persons over current
levels.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Overall, this change will
increase medical costs in the workers' compensation system
by approximately $230,000. However, this increase is more
than offset by a reduction in other medical costs in the system.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

LABOR COMMISSION

INDUSTRIAL ACCIDENTS

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Joyce Sewell at the above address, by phone at 801-530-
6988, by FAX at 801-530-6804, or by Internet E-mail at
jsewell@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: R Lee Ellertson, Commissioner

R612. Labor Commission, Industrial Accidents.
R612-2. Workers' Compensation Rules-Health Care Providers.
R612-2-5. Regulation of Medical Practitioner Fees.

Pursuant to Section 34A-2-407:

A. The Labor Commission of Utah:

1. Establishes and regulates fees and other charges for medical,
surgical, nursing, physical and occupational therapy, mental health,
chiropractic, naturopathic, and osteopathic services, or any other area of
the healing arts as required for the treatment of a work-related injury or
illness.
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2. Adopts and by this reference incorporates the National Health
Care Financing Administration's (HCFA) "Resource-Based Relative
Value Scale" (RBRVS), 200[2]3 edition, as the method for calculating
reimbursement and the American Medical Association's CPT-4,
200[2]3 edition, coding guidelines. The non-facility total unit value
will apply in calculating the reimbursement, except that procedures
provided in a facility setting shall be reimbursed at the facility total unit
value and the facility may bill a separate facility charge. The CPT-4
coding guidelines are subject to the Utah Labor Commission's Medical
Fee Guidelines and Codes and the following Labor Commission
conversion factors for medical care rendered for a work-related injury
or illness, effective [Fane1;-20602]July 2, 2003:

Anesthesiology $41.00 (1 unit per 15 minutes of anesthesia);

Medicine $4[6]2.00;

Pathology and Laboratory 150% of Utah's published Medicare
carrier;

Radiology $53.00;

Restorative Medicine $4[0]2.00, with Utah code 97001 and 97003
at a 0.8 relative value unit and Utah code 97002 and 97004 at a 0.5 of
relative value unit.

Surgery $37.00;

Al120000 codes, codes 49505 thru 49525 and all 60000 codes of
the CPT-4 coding guidelines $58.00.

3. Adopts and incorporates by this reference the Utah Labor
Commission's Medical Fee Guidelines and Codes, as of June 1, 2002.
The Utah Medical Fee Guidelines and Codes can be obtained from the
division for a fee sufficient to recover costs of development, printing,
and mailing.

4. Decides appropriate billing procedure codes when disputes
arise between the medical practitioner and the employer or its insurance
carrier. In no instance will the medical practitioner bill both the
employer and the insurance carrier.

B. Employees cannot be billed for treatment of their work-related
injuries or illnesses.

C. Discounting from the fees established by the Labor
Commission is allowed only through specific contracts between a
medical provider and a payor for treatment of work-related injury or
illness.

D. Restocking fee 15%. Rule R612-2-16 covers the restocking
fee.

E. Dental fees are not published. Rule R612-2-18 covers dental
injuries.

F. Ambulance fees are not published. Rule R612-2-19 covers
ambulance charges.

KEY: workers' compensation, fees, medical practitioner
[August1;20602]2003

Notice of Continuation June 15, 1998

34A-2-101 et seq.

34A-3-101 et seq.

34A-1-104

v v

Natural Resources, Wildlife Resources

R657-27

License Agent Procedures

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 26273
FiLeD: 05/14/2003, 12:08

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
amendment adds provisions that will allow license agents to
sell licenses, permits, and tags through the Division of Wildlife
Resources' (DWR) online sales system and make changes for
clarity.

SUMMARY OF THE RULE OR CHANGE: Section R657-27-2 is being
amended to add definitions of "agent hunting and fishing
licenses online", "bond", "deactivated license agent or
deactivated”, "license agent application", "license paper",
"location”, and "online license agent." Section R657-27-4 is
being amended to add that DWR may deny a license agent
application if the license agent applicant has been convicted,
pleaded guilty, pleaded no contest, or entered into a plea in
abeyance to a criminal offense that bears a reasonable
relationship to the license agent's ability to competently and
responsibly perform the functions of a license agent. Section
R657-27-6 is being amended to delete the provisions of the
license agent big game permit sales agreement, which is
being replaced with the supplemental wildlife document sales
agreement in Section R657-27-17. Provisions are being
amended to clarify the license agent's obligations and provide
that if the license agent becomes delinquent on reporting or
remission of proceeds DWR may: 1) change the license
agent's status to deactivated; 2) withhold issuing additional
wildlife documents; 3) withhold access to the online sales
system; 4) collect inventory of wildlife documents and license
paper, and determine unaccounted inventory; 5) assess a
monetary penalty for each wildlife document and piece of
license paper unaccounted for; and 6) take action to revoke
license agent status. Provisions are being added to provide
provisions for: 1) renewal application of a license agent
authorization; 2) distribution of preprinted licenses and
permits; 3) becoming an online license agent; and 4) entering
into supplemental wildlife document sales agreements. Other
changes are made for consistency and clarity.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 23-19-15

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: This amendment is to allow license
agents to sell licenses, permits and tags through the DWR's
online sales system. The sale of licenses, permits and tags
electronically will save an estimated $20,000 annually in
preprinted license and permit costs. The savings may
increase over time as new or existing license agents choose
to use the online sales system.

< LOCAL GOVERNMENTS: None--This filing does not create any
direct cost or savings impact to local governments because
they are not directly affected by the rule. Nor are local
governments indirectly impacted because the rule does not
create a situation requiring services from local governments.
< OTHER PERSONS: No impact--This amendment does not
impose any requirements on persons.
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COMPLIANCE COSTS FOR AFFECTED PERSONS: License agents
selling licenses, permits, and tags through DWR's online sales
system may incur minimal costs for computer hardware and
infrastructure outlays. The estimated cost may range from
zero additional costs to the variable costs of Internet
connections and basic laser printers. A good portion of these
costs may be offset in less personnel hours to complete
manual reports.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: License agents selling
licenses, permits, and tags through DWR's online sales
system may incur minimal costs for computer hardware and
infrastructure outlays. The benefits may far outweigh the
negligible compliance costs to impacted businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

NATURAL RESOURCES

WILDLIFE RESOURCES

1594 W NORTH TEMPLE

SALT LAKE CITY UT 84116-3154, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Debbie Sundell at the above address, by phone at 801-538-
4707, by FAX at 801-538-4745, or by Internet E-mail at
debbiesundell@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Kevin Conway, Director

R657. Natural Resources, Wildlife Resources.
R657-27. License Agent Procedures.
R657-27-1. Purpose and Authority.
Under Section 23-19-15, this rule provides the application
procedures, standards, and requirements for wildlife license agents.

R657-27-2. Definitions.
(1) Terms used in this rule are defined in Section 23-13-2.
(2) In addition:
(a) [ll 1 1 "
the-divisionto-sell-wildlife documents:]"Agent hunting and fishing
licenses online" means the web application that allows an online
license agent to print wildlife documents on license paper.

[b)"Conditional Bi

ri A en

-](b) "Bond" means a surety bond to remain in

full force and effect continuously and indefinitely, until canceled.
(c)_"Deactivated license agent or deactivated" means a license
agent that holds license agent status but is temporarily precluded

(d) "License agent" means a person authorized by the division
to sell wildlife documents.

(e) "License Agent Application" means a written request to be
authorized by the division to sell wildlife documents.

(O[€dH] "License Agent Authorization" means an agreement
between the division and a license agent, allowing a license agent to
sell wildlife documents.

(g) "License paper" means designated paper issued by the
division for the sole purpose of printing specified licenses or permits

through the agent hunting and fishing licenses online sales system.
(h) "Location" means the building or structure from which a

license agent is authorized to sell wildlife documents.

(i) "Online license agent" means a person authorized by the
division to sell wildlife documents through the agent hunting and
fishing licenses online sales system.

(J)[€e}] "Presiding officer" means the hearing officer

designated by the director of the division [erthe-director's-designee].
[H](k) "Remuneration" means money that a license agent

receives for each wildlife document sold as provided in Section 23-
19-15.

[(er—Wildhfe](1) "Wildlife documents["]" means licenses,
permits[;—tags—and—Heritage—Certifieates:R657-27-3—]_and tags

preprinted by the division or printed by the online license agent on
license paper.

R657-27-3. License Agent Application.

(1) License agent applications may be obtained from the
Licensing Section in the Salt Lake Office_or downloaded from the
division's website.

(2) License agent applications shall be [aeeepted]considered
from any person located within Utah or in close proximity to Utah.

(3) Applications shall be processed within 30 days.

(4) The applicant must:

(a) complete and return the application to the Licensing
Section in the Salt Lake Office; and

(b) pay a non refundable application fee.

(5) A separate application and application fee must be
submitted for each location where wildlife documents will be sold.

R657-27-4. License Agent Eligibility - Reasons for Application
Denial - Term of Authorization.

(1) The division may deny a license agent application for any
of the following reasons:

(a) A sufficient number of license agents already exist in the
area;

(b) The applicant does not have adequate security including a
safe or locking cabinet in which to store wildlife documents_or
license paper;

(c) The applicant has previously been authorized to sell
wildlife documents or possess license paper and the applicant:

(i) failed to comply with the license agent authorization or any
provision of statute or rule governing license agents; or

(i1) was [terminated]deactivated or revoked by the division as a
license agent;

(d) The applicant provided false information on the license
agent application;

(e) The applicant has been convicted of a wildlife related
violation; or

(f) The applicant has been convicted, pleaded guilty, pleaded

from selling wildlife documents for failure to comply with this rule
or any other laws or agreements regulating license agent activity.

no contest, or entered into a plea in abeyance to a criminal offense
that bears a reasonable relationship to the license agent's ability to
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competently and responsibly perform the functions of a license
agent.[-]

(2) The division shall send the applicant a written notice
stating the reason for denial.

(3) If the division approves the license agent application, a
license agent authorization shall be sent to the applicant.

(4) The license agent authorization is not effective until:

(a) it is signed and notarized by the applicant; and

(b) signed by the director.

(5)(a) The license agent authorization must be [returned
te]received by the Licensing Section in the Salt Lake Office within
30 days of being [reeeived:|mailed to the applicant.

(b) A separate application, application fee, and license agent
authorization is required for each location where wildlife documents
will be sold.

(6) Each license agent authorization shall be established for a
term of five years.

R657-27-5. [Surety-]Bond Requirement.

(1) After approval, but before the license agent authorization is
executed, the division may require the applicant to post a reasonable
[surety-bend-]bond payable to the division in an amount determined
by the division.

(2) The division may require any existing license agent to
obtain a reasonable [sarety-]bond in an amount determined by the
division after providing the license agent [with-]30 days written
notice.

(3) The division may require a reasonable increase in the
amount of the bond after providing the license agent [with-]30 days
written notice.

R657-27-6|—Eicense-Agent Big-Game PermitSales Agreement:

R657-27-7]. License Agent Obligations.
(1) Each license agent [shall:]must:
[ta)—reportal-wildlife-documentsalesto-the-division-on-or
before-the H0th-day-ofeachmonth;|(a) comply with the requirement

and provisions provided in Section 23-19-15;

[ ol 1o 6 1dlifed los. i

—H](b) keep wildlife documents or license paper secure and out
of the public view during business hours;

[€e)](c) keep wildlife documents or license paper in a safe or
locked cabinet after business hours;

[€5]1(d) display all signs and distribute proclamations provided
by the division;

[€2)1(e) have all sales clerks and management staff available
for sales training; and

[@9](f) maintain a License Agent Manual provided by the
division and make it available to the license agent's staff, including
supplemental manuals and addendums.|[-]

[ —1—=an](2) If a license agent becomes delinquent on
reporting or remission of proceeds Subsection (2)(a), (2)(b) or (2)(c)
shall apply.

(a) The license agent [shaH]must immediately submit all
reports when due [immediately-]along with the remission of required
proceeds.

(b) Ifthe license sales report [hasbeenreported]is submitted in
accordance with Subsection (1)(a)[¢b}] but funds are not submitted
with the report then the following applies:

(i) A repayment plan may be structured in an agreement that
will allow repayment in equal monthly installments for up to six
months at a payment level that will provide repayment of the
principal along with an annual percentage interest rate (APR) of
12%. This APR shall be calculated back to the date that the payment
should have been received in accordance with Subsection
[EH¢by=1(1)(a):

(i1) Ifthe ongoing monthly report and proceed submissions are
not received for the future months, from the month of the agreement
in accordance with [Subseetions]|Subsection (1)(a)[-andHb)], then
any agreement made in Subsection (2)(b)(i) may be terminated and
all outstanding balances and accrued interest shall become due
immediately, along with a penalty of 20% of the unpaid balance.
Interest shall continue to accumulate on any unpaid balance,
including the penalty, at the APR[:];

(iii) Activate the bond and collect all [available]remaining
funds [under—the—agentsurety-bend-|in accordance with Section
R657-27-5 and hold any remaining unpaid balances of penalty,
ongoing interest, and principle amounts as a receivable from the
license agent; orf-]

(iv) If the license agent enters into an agreement with the
division as provided in Subsection (2)(b)(i), and then violates the
terms of that agreement, the division may [terminate—thelieense
agentagreement-withoutfurthereause:|begin the revocation process
in accordance with Section R657-27-11.

[€e)—fthe-](c) Nothing in this rule shall be construed as
requiring the division to offer a repayment agreement to a license
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agent delinquent on report submissions or proceeds remissions
before taking action to revoke license agent status.

(d) If the license agent does not submit a monthly report as
provided in Subsection (1)(a), or if the license agent does not
immediately pay the delinquent funds [and-refuses-to-enterinte]or
fails to execute and abide by the terms of a repayment agreement as
provided in Subsection (2)(b), [then-]the division may:

(1) [terminate-the-agenteontractwithout-furthereause: change

(2) The division shall provide a written report to the license
agent of any finding of noncompliance within five days of the
completion of the audit.

R657-27-[18]9. Checks Returned for Non-sufficient Funds.
If a check from a license agent is returned to the division for
non-sufficient funds, the division may:

()[H—The-divistonrmay-| require a license agent to remit

the license agent's status to deactivated;

withhold issuing additional wildlife document inventory;
[@Gi)](iii) withhold access to the agent hunting and fishing
licenses online sales system;
(iv) collect the license agent's inventory of wildlife documents
and license paper, and determine unaccounted inventory of wildlife

payment for wildlife documents in the form of a cashiers check or

money order[-Hanycheckfromalicense-agentisreturned-to-the
ivision & cficiont funds. -

recetves-wrttten-notitication-of thereturned-eheek:|(2) change the
license agent status to deactivated;

documents and license paper:;
(v) assess a monetary penalty for each wildlife document and

[R657-27-11+](3) activate the bond; or
(4) submit the license agent's account to the Utah Office of

piece of license paper unaccounted for as provided in Subsection

Debt Collection for collection activity.

R657-27-7(2);

(vi) take action to revoke license agent status;

(vii) create a receivable from the license agent that equals the
amount due as determined in Subsection (1)(a) and charge a 20%
late penalty on the entire balance, and accumulate the unpaid
balance, included penalties, at a 12% APR from the due date of the
earliest date in which [ar]a license agent failed to submit a report in
accordance with Subsection (1)(a); [and]or

[6¥)](viii) activate the bond and collect all available funds
[anderthe-agentsurety-bend]remaining in accordance with Section
R657-27-5 and hold any remaining unpaid balances of penalty,
ongoing interest, and principle amounts as a receivable from the
[agent]license agent.

[R657-27-8](e) A deactivated license agent that has not been
revoked may regain active status by paying all due balances in full,
and providing a bond, provided the license agent is otherwise in
compliance with this rule or any other laws or agreements regulating
license agent activity.

R657-27-7. Lost or Stolen Wildlife Documents or License Paper.

(1) The license agent [shalt]must act as bailee for purposes of
safeguarding all wildlife documents or license paper issued to the
license agent by the division.

(2)(a) The license agent [shall|must remit full payment, less
remuneration, to the division for any wildlife documents lost, stolen,
or unaccounted for unless otherwise relieved for good cause by the
director.

(b)_The online license agent must remit full payment for lost,
stolen, or unaccounted license paper in the amount of $10 per sheet
of license paper.

(c) Payments made to the division for any wildlife documents
or license paper that are lost or unaccounted [ferJmay be refunded if
the wildlife documents or license paper are returned to the Licensing
Section in the Salt Lake office by June 30 of the current state fiscal
year.

R657-27-[9]8. Audits.

(1) License agents are subject to an audit without prior
notification anytime during normal business hours to assess financial
and procedural compliance with statute, rule, and the terms of the
license agent authorization.

R657-27-10. Change of Business Ownership.

(1) License agent authorizations are nontransferable.

(2) The license agent [shal]must notify the division of any
anticipated change of ownership of the license agent's business at
least 30 days prior to the change of ownership.

(3) Prior to change of ownership, unless otherwise directed by
the division in writing, the license agent [shal|must:

(a) remit payment for all wildlife documents sold minus
remuneration; and

(b) return all unsold wildlife documents or license paper to the
division.

R657-27-[12]11. Revocation of License Agent Authorization.

(1) The presiding officer may revoke a license agent
authorization pursuant to Chapter 46b, Title 63, Utah Administrative
Procedures Act, if the presiding officer determines that the license
agent or the license agent's employee[-vielated]:

(a) violated the terms of the license agent authorization;

®) i i
Agreement;|violated the terms of any supplemental wildlife
document sales agreements with the division;

(c)_fails to maintain a bond in accordance with Section R657-
27-5;

(d) is found to have committed fraud regarding wildlife
documents or license paper:

(e) violated any provision of Title 23, Wildlife Resources
Code;

[er
—](f) violated any rule promulgated under Title 23, Wildlife
Resources Code; or

(g) has been convicted, pleaded guilty, pleaded no contest, or
entered into a plea in abeyance to a criminal offense that bears a
reasonable relationship to the license agent's ability to competently
and responsibly perform the functions of a license agent.

(2) The presiding officer may hold a hearing to determine
matters relating to the license agent revocation if the license agent
makes a written request for a hearing within [+8]20 days after the
notice of agency action is issued.
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R657-27-[43:]12. Termination of License Agent Authorization
by the License Agent.

(1) Alicense agent may terminate a license agent authorization
by submitting a written request to the Licensing Section in the Salt
Lake Office.

(2) Any request for termination [shalt|must state the requested
date of termination.

(3) On or before the effective date of termination the license
agent [shall]must:

(a) discontinue selling wildlife documents;

(b) return all unsold wildlife documents or license paper to the
division; and

(c) return to the division any signs, proclamations or other
information provided by the division.

(4) On or before the 10th day of the month following the date
of termination the license agent [shaltjmust remit payment for all
wildlife documents minus remuneration to the division.

R657-27-[14—Reapplyingfor|13. Renewal Application of a

License Agent Authorization.

(1) [The-division-maynotrenewalicense-agentauthorization:
—2)—]At the end of the five-year term of authorization to sell

w1ld11fe documents [a%ea&s%ageﬂt—may—reapp&fer—a—heeﬂs&agem

t-hts—fule—]the lelSlOIl shall prov1de a renewal notlce and renewal

(c)_sign a supplemental wildlife documents sales agreement;
and

(d) place the user manual provided by the division with the
license agent manual.

(2) Use of'the agent hunting and fishing licenses online system
must be in compliance with the users manual provided by the
division.

R657-27-17. Supplemental Wildlife Document Sales Agreement.

(1) Upon approval of a license agent authorization, the division
may enter into a supplemental wildlife document sales agreement
with the license agent.

(2)(a) The license agent must:

(i) complete all information indicated in the agreement; and

(i1) sign and date the agreement.

(b) The agreement must be returned by mail or hand-delivery
to any division office and must be received no later than the date
indicated under the terms on the agreement form. Facsimiles will
not be accepted.

(c) Agreements received after the date indicated on the
agreement form may be returned.

(4)(a) The division may not enter into an agreement with any
license agent who was given reasonable notice of the time period for
entering into the agreement and fails to return a complete agreement
to the division.

application to the license agent.
[R657-2715—Vielatien:[(2)(a) The license agent must

(b) The division may notify a license agent who has made an
error_in completing the agreement form and may afford an

complete and return the renewal application to the Licensing Section

opportunity for correction. However, if the division is unable to

in the Salt Lake Office within 30 days of being mailed to the license

agent.
[€D](b) The division will not charge a renewal application fee.

contact the license agent within two weeks following the filing date
indicated on the agreement and correct the error, the agreement shall

be void and the license agent may not receive authorization to sell

(3) If the license agent fails to return the renewal application

the wildlife documents covered by the supplemental agreement.

within 30 days of being mailed, the division may:
(a) confiscate wildlife document inventories;
(b) not provide new wildlife document inventories; or
interrupt use of the agent hunting and fishing licenses

online system.
(2) The division may deny a license agent renewal application

(5) By signing the agreement, the license agent agrees to abide

by the terms of the agreement.

R657-27-18. License Agent Authorization and Supplemental
Agreements Subject to Change.
(1) A license agent authorization or supplemental agreement

for any of the reasons provided in Section R657-27-4(1).

R657-27-14. Violation.
__ Itisunlawful for a license agent to sell [+
—fa)—any| wildlife documents in violation of:
(1) the License Agent Authorization; or
(2) any supplemental wildlife document sales agreements

issued or renewed by the division under this rule is a privilege and
not a right. The license agent authorization or supplemental
agreement authorizes the license agent to sell wildlife documents
subject to all present and future conditions, restrictions, and
regulations imposed on such activities by the division, the Wildlife
Board, or the State of Utah.

(2) A license agent authorization or supplemental agreement

executed with the division.

R657-27-15. Distribution of Preprinted Licenses and Permits.
(1) The division shall determine, in its sole discretion, the

does not guarantee or otherwise legally entitle the license agent to
any of the following:

(a) a minimum number of wildlife documents;

(b) a particular type or types of wildlife documents;

types and numbers of preprinted licenses and permits issued to a

(c) access to any particular wildlife document distribution

license agent.
(2) Certain licenses or permits may not be available for sale by

a license agent, unless a license agent becomes an online license

system; or
(d) any other right or opportunity advantageous to the license

agent.

agent in accordance with Section R657-27-16.

R657-27-16. Online License Agent.
(1) To become an online license agent, a license agent must:

(3) The procedures, processes and opportunities outlined in
this rule regulating license agents and the distribution of wildlife
documents are all subject to future change, including
discontinuation, by the division and the Wildlife Board.[(b}-anybig

(a) successfully complete a division-sponsored training
session;
(b) provide and maintain approved hardware capable of

printing in a permanent, clear, and legible manner;

s i violati ¢ the Bie G Pormit_Sal
Agreement|
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KEY: licensing, wildlife, wildlife law, rules and procedures
[June-3;-2002]2003

Notice of Continuation April 10, 2002

23-19-15

v v

Natural Resources, Wildlife Resources

R657-34

Procedures for Confirmation of
Ordinances on Hunting Closures

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 26272
FiLeD: 05/14/2003, 12:08

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
being amended pursuant to Regional Advisory Council
meetings and the Wildlife Board meeting conducted for taking
public input and reviewing the procedures for Wildlife Board
Review of confirmation of ordinances on hunting closures.

SUMMARY OF THE RULE OR CHANGE: Section R657-34-1 is being
amended to add the reference to Section 23-14-19; and
Subsection R657-34-4(4) is being amended to correct the
citation reference to Section R657-2-16.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 23-14-1, 23-14-18, and 23-14-19

ANTICIPATED COST OR SAVINGS TO:

% THE STATE BUDGET: This amendment corrects citation
references.  The Division of Wildlife Resources (DWR)
determines that this rule will not create any cost or savings
impact to the state budget or DWR's budget.

% LOCAL GOVERNMENTS: None--This filing does not create any
direct cost or savings impact to local governments because
they are not directly affected by the rule. Nor are local
governments indirectly impacted because the rule does not
create a situation requiring services from local governments.
“ OTHER PERSONS: No impact--This amendment corrects
citation references. These amendments do not impose any
requirements on persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This amendment
corrects citation references. Therefore, this amendment does
not impose any cost requirements or burdens on persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The amendments to this rule
do not create an impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

NATURAL RESOURCES

WILDLIFE RESOURCES

1594 W NORTH TEMPLE
SALT LAKE CITY UT 84116-3154, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Debbie Sundell at the above address, by phone at 801-538-
4707, by FAX at 801-538-4745, or by Internet E-mail at
debbiesundell@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Kevin Conway, Director

R657. Natural Resources, Wildlife Resources.

R657-34. Procedures for Confirmation of Ordinances on
Hunting Closures.

R657-34-1. Purpose and Authority.

(1) Under the authority of Sections 23-14-1[-and], 23-14-18,
and 23-14-19, this rule provides the standards and procedures for a
political subdivision within a community to obtain confirmation
from the Wildlife Board to close an area to hunting for reasons of
safety.

(2) Ifapolitical subdivision of the state adopts an ordinance or
policy concerning hunting, fishing, or trapping that conflicts with
Title 23, Wildlife Resources Code of Utah, or rules promulgated
pursuant thereto, state law shall prevail.

R657-34-2. Definitions.
(1) Terms used in this rule are defined in Section 23-13-2.
(2) In addition, "Political subdivision" means any municipality,
city, county, or other governmental entity which is legally separate
and distinct from the state.

R657-34-3. Information Gathering.

(1) Prior to making a request to the Wildlife Board to close an
area to hunting, the political subdivision shall hold a public hearing
within its boundaries for the purpose of disclosing the proposed
ordinance or policy and gathering public comment.

(2) The political subdivision shall compile a written summary
of the hearing, including the date of the hearing, number of persons
in attendance, and public comment.

(3) At least 45 days prior to the Wildlife Board meeting in
which the request for a hunting closure shall be made, the political
subdivision shall submit the following information to the director of
the division:

(a) a draft copy of the proposed ordinance or policy;

(b) aplat map showing the boundaries of the area in which the
political subdivision is requesting the closure and the boundaries of
the political subdivision;

(c) the safety reasons for the proposed closure; and

(d) the written summary of the public hearing as required in
Subsection (2).

(4) The purpose of this section is to provide sufficient
information to allow the division to conduct a technical evaluation
of the impacts the closure may have on division objectives,
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administrative rules, game depredation, wildlife management, and
public interests.

(5) As the division conducts a technical evaluation of the
impacts the closure may have regarding public interests, the division
shall gather information and broad input from the appropriate
regional advisory councils and the officials of the pertinent political
subdivision.

R657-34-4. Wildlife Board Confirmation.

(1) At least 20 days prior to the Wildlife Board meeting in
which the request for closure is to be made, the director of the
division shall submit the following information to the chairman of
the Wildlife Board:

(a) a copy of any information received from the political
subdivision, including the information provided in Subsection R657-
34-3(3);

(b) the technical evaluation prepared by the division; and

(c) the division's recommendations regarding the closure.

(2) The Wildlife Board shall consider the request for closure in
an open public meeting.

(3)(a) At or within a reasonable time after the hearing, the
chairman of the Wildlife Board shall notify the political subdivision
in writing that the requested closure is confirmed or denied.

(b) If the Wildlife Board denies the requested closure, the
notification shall include the reasons for the decision.

(4) If the requested closure is denied, the political subdivision
may submit a request for reconsideration of the decision by
following the procedures provided in [Seetior]Sections R657-2-
[+%]16 or R657-2-22. The request for reconsideration is not a
prerequisite for judicial review.

(5) The closure shall become effective concurrently with the
proposed ordinance or policy.

KEY: wildlife, hunting closures[%], game laws
[Nevember19;1998]2003

Notice of Continuation October 1, 1998
23-14-1

23-14-18

v v

Natural Resources, Wildlife Resources

R657-37

Cooperative Wildlife Management Units
for Big Game

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 26271
FiLeD: 05/14/2003, 12:07

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
being amended pursuant to Wildlife Board meetings
conducted for taking public input and reviewing the
Cooperative Wildlife Management Unit (CWMU) program for
big game.

SUMMARY OF THE RULE OR CHANGE: Section R657-37-3 is being
amended to: 1) eliminate the reference to the year 1999 for
renewing a CWMU less than 10,000 acres and adding that if
the CWMU had possessed a CWMU during the previous year,
less than 10,000 acres will be allowed; and 2) providing
provisions for the Board to renew a CWMU that is less than
5,000 acres. Section R657-37-4 is being amended to clarify
that a CWMU Management Plan must be amended when the
CWMU acreage changes, and clarify that the CWMU
Management Plan must include an explanation of how the
public is compensated by the CWMU when public land is
included. Sections R657-37-5 and R657-37-6 are being
amended to clarify the application process for obtaining a
CWMU Certificate of Registration and renewal of a CWMU
Certificate of Registration. Other changes are made for
consistency and clarity.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 23-23-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The amendments to this rule are for the
purpose of clarification for both the CWMU operators and the
Division of Wildlife Resources (DWR). The changes will lead
to greater ease of administration for the division, and
operators will be less encumbered with unnecessary details.
DWR determines that these amendments do not create a cost
or savings impact to the state budget or DWR's budget.

< LOCAL GOVERNMENTS: None--This filing does not create any
direct cost or savings impact to local governments because
they are not directly affected by the rule. Nor are local
governments indirectly impacted because the rule does not
create a situation requiring services from local governments.
« OTHER PERSONS: The amendments to this rule are for the
purpose of clarification for both the CWMU operators and
DWR. DWR has determined that these amendments do not
create a cost or savings impact to other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The amendments
to this rule are for the purpose of clarification for both the
CWMU operators and DWR. DWR has determined that there
are no additional compliance costs associated with these
amendments.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The amendments to this rule
are for the purpose of clarification for both the CWMU
operators and DWR. DWR has determined that there are no
compliance costs associated with this amendment.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

NATURAL RESOURCES

WILDLIFE RESOURCES

1594 W NORTH TEMPLE

SALT LAKE CITY UT 84116-3154, or

at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:

Debbie Sundell at the above address, by phone at 801-538-
4707, by FAX at 801-538-4745, or by Internet E-mail at
debbiesundell@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 07/01/2003.

THIS RULE MAY BECOME EFFECTIVE ON: 07/02/2003

AUTHORIZED BY: Kevin Conway, Director

R657. Natural Resources, Wildlife Resources.

R657-37. Cooperative Wildlife Management Units for Big
Game.

R657-37-3.  Requirements for the Establishment of a
Cooperative Wildlife Management Unit.

(1)(a) The minimum allowable acreage fora CWMU is 10,000
contiguous acres, except as provided in Subsection (2).

(b) The land comprising Domesticated Elk Facilities and
Domesticated Elk Hunting Parks, as defined in Section 4-39-102(2)
and Rules R58-18 and R58-20, shall not be included as part of any
big game CWMU.

(2)(a) The Wildlife Board may renew a CWMU that is less
than 10,000 acres provided the CWMU legally possessed a [1999
JCWMU Certificate of Registration_during the previous year,
allowing for acreage less than 10,000 contiguous acres or allowing
noncontiguous land parcels; or

(b) the Wildlife Board may approve anew CWMU for deer or
pronghorn that is at least 5,000 contiguous acres provided:

(1) the property is capable of independently maintaining the
presence of the respective big game species and harboring them
during the period of big game hunting;

(ii) the property is capable of accommodating the anticipated
number of hunters and providing a reasonable hunting opportunity;

(iii) the property exhibits enforceable boundaries clearly
identifiable to both the public and private hunters; and

(iv) the CWMU contributes to meeting division wildlife
management objectives; or

(c) the Wildlife Board may renew a CWMU that is less than
5,000 acres provided the CWMU legally possessed a CWMU
Certificate of Registration during the previous year, allowing for
acreage less than 5,000 contiguous acres or allowing noncontiguous
land parcels.[:]

(3)(a) Cooperative Wildlife Management Units organized for
hunting big game, shall consist of private land to the extent
practicable.

(b) The Wildlife Board may approve a CWMU containing
public land only if:

(i) the public land is completely surrounded by private land or
is otherwise inaccessible to the general public;

(ii) the public land is necessary to establish an enforceable
boundary clearly identifiable to both the general public and public
and private permit holders; or

(iii) the public land is necessary to achieve statewide and unit
management objectives.

(c) If any public land is included within a CWMU, the
landowner association member must meet applicable federal and
state land use requirements on the public land.

(d) The Wildlife Board shall increase the number of permits or
hunting opportunities made available to the general public to reflect
the proportional habitat on public land to private land within the
CWMU pursuant to Subsection R657-37-4(3)(a)(iv).

R657-37-4. Cooperative Wildlife Unit
Management Plan.

(1) The landowner association member must manage the
CWMU in compliance witha CWMU Management Plan consistent
with statewide and unit manag