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SPECIAL NOTICES

Health
Health Care Financing, Coverage and Reimbursement Policy

Notice for June 2010 Medicaid Rate Changes
Effective June 1, 2010, Utah Medicaid will adjust its rates consistent with approved methodologies. Rate adjustments include

new codes priced consistent with approved Medicaid methodologies as well as potential adjustments to existing codes. All rate
changes are posted to the web and can be viewed at: http://health.utah.gov/medicaid/stplan/bcrp.htm

Health
Health Care Financing, Coverage and Reimbursement Policy

Public Notice of Medicaid State Plan Changes Concerning Quality Improvement Incentive

The Division of Medicaid and Health Financing (DMHF) is submitting changes to the Medicaid State Plan through Attachment

4.19-D, SPA 10-013-UT Quality Improvement Incentive. These changes are necessary to continue quality incentive programs
for nursing facilities in state fiscal year 2011. This amendment, therefore, updates the incentive period to be July 1, 2010,
through May 31, 2011.

DMHF does not expect any increased costs to result from this amendment and the incentive does not affect overall payments to
the nursing facility industry or to ICF/MR providers.

The proposed effective date of this amendment is July 1, 2010, and it is pending Centers for Medicare & Medicaid Services
approval.

A copy of the changes may be obtained from Craig Devashrayee (801-538-6641), or by writing the Technical Writing Unit, Utah
Department of Health, P.O. Box 143102, Salt Lake City, UT 84114-3102. Comments are welcome at the same address. Copies
of the changes are also available at local county health department offices.

Insurance
Administration

Public Hearing on Guaranteed Auto Protection (GAP) Fees for Services Provided by the Utah Insurance
Department During Fiscal Year 2010 and 2011

A hearing date has been scheduled for Wednesday, May 12, 2010, at 3:00 p.m. in Room 3112 of the State Office Building
(behind the Capitol), 450 N State Street, Salt Lake City, UT. The purpose of the hearing is to obtain public comment regarding
the new Guaranteed Auto Protection Waiver(GAP) fee assessed to GAP providers and automobile dealers offering GAP
products in Utah. The annual fee will be up to $1,000. per provider and up to $50 per dealer. This fee covers expense incurred
by the Department to regulate this new law. This comes as a result of the passage of S.B. 148 from the 2010 Legislative
session.

Written comments are due May 18, 2010. They should be directed to Jilene Whitby by email at jwhitby@utah.gov; by FAX at
801-538-3829; or by mail to: State Office Building, Room 3110, Salt Lake City, UT 84114.
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SPECIAL NOTICES

In compliance with the Americans with Disabilities Act, individuals desiring to attend the hearing who need special
accommodations during the hearing (including auxiliary communicative aids and services) should notify the Department as
directed above.

(DAR NOTE: S.B. 148 (2010) is found at Chapter 274, Laws of Utah 2010, and will be effective 07/01/2010.)

End of the Special Notices Section
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NOTICES OF
PROPOSED RULES

A state agency may file a Prorosep RuLe when it determines the need for a new rule, a substantive change to an
existing rule, or a repeal of an existing rule. Filings received between April 16, 2010, 12:00 a.m., and April 30, 2010,
11:59 p.m. are included in this, the May 15, 2010 issue of the Utah State Bulletin.

In this publication, each Prorosep RuLE is preceded by a RuLe AnaLysis. This analysis provides summary information
about the Prorosep RuLe including the name of a contact person, anticipated cost impact of the rule, and legal
cross-references.

Following the RuLe AnaLysis, the text of the Proposep RuLE is usually printed. New rules or additions made to existing
rules are underlined (e.g., example). Deletions made to existing rules are struck out with brackets surrounding them
(e.g., [example]). Rules being repealed are completely struck out. A row of dots in the text between paragraphs
(ceeeenn ) indicates that unaffected text from within a section was removed to conserve space. Unaffected sections
are not printed. If a Prorosep RuLe is too long to print, the Division of Administrative Rules will include only the RuLe
anALysis. A copy of each rule that is too long to print is available from the filing agency or from the Division of
Administrative Rules.

The law requires that an agency accept public comment on Prorosep RuLes published in this issue of the Utah State
Bulletin until at least June 14, 2010. The agency may accept comment beyond this date and will indicate the last
day the agency will accept comment in the RuLe AnaLysis. The agency may also hold public hearings. Additionally,
citizens or organizations may request the agency hold a hearing on a specific Prorosep RuLe. Section 63G-3-302
requires that a hearing request be received by the agency proposing the rule "in writing not more than 15 days after
the publication date of the proposed rule."

From the end of the public comment period through September 12, 2010, the agency may notify the Division of
Administrative Rules that it wants to make the Proroseb RuLe effective. The agency sets the effective date. The date
may be no fewer than seven calendar days after the close of the public comment period nor more than 120 days
after the publication date of this issue of the Utah State Bulletin. Alternatively, the agency may file a CHaNGE IN
Proposep RuLE in response to comments received. If the Division of Administrative Rules does not receive a Notice
oF Errective Date or a CHanGe IN Proposep RuLe, the Prorosep RuLe lapses and the agency must start the process
over.

The public, interest groups, and governmental agencies are invited to review and comment on Prorosep RuLEs.
Comment may be directed to the contact person identified on the Rule Analysis for each rule.

Prorosep RuLes are governed by Section 63G-3-301; Rule R15-2; and Sections R15-4-3, R15-4-4, R15-4-5,
R15-4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page
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NOTICES OF PROPOSED RULES

DAR File No. 33592

Career Service Review Board,
Administration

R137-1
Grievance Procedure Rules

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33592
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The changes are in response to the changes in
the statute from H.B. 140 governing employee grievances.
(DAR NOTE: H.B. 140 (2010) is found at Chapter 249, Laws
of Utah 2010, and will be effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: These rule
changes eliminate references to the former Career Service
Review Board and replaces them with Career Service Review
Office. The changes also expedite the employee grievance
process by limiting the number of steps available in that
process as required by the statute changes. They also
amend what issues may be heard at the Career Service
Review Office, again in accordance with statute.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 34A-5-106 and Section 63G-4-101 et
seq. and Section 67-19-16 and Section 67-19-30 and Section
67-19-31 and Section 67-19a-101 et seq.

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: While these amendments will have
no impact on the Agency budget, the elimination of grievance
steps and reduction of issues that can be grieved may reduce
overall litigation cost to the State.

¢ LOCAL GOVERNMENTS: This agency does not deal with
local government, therefore, there is no cost or savings to
local government.

¢ SMALL BUSINESSES: This agency does not deal with
small businesses, therefore, there is no cost or savings to
small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This agency only deals with State agencies and State
Schedule B employees.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
agency only deals with State agencies and State Schedule B
employees.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
There will be no fiscal impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

CAREER SERVICE REVIEW BOARD

ADMINISTRATION

ROOM 1120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Robert Thompson by phone at 801-538-3047, by FAX at
801-538-3139, or by Internet E-mail at bthompson@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 07/01/2010

AUTHORIZED BY: Robert Thompson, Administrator

R137. Career Service Review [Beard]|Office, Administration.
R137-1. Grievance Procedure Rules.
R137-1-1. Authority and Purpose of Rule for Grievance
Procedures.

(1) The authority for the rule on these grievance
procedures is found at Section 67-19a-203.

(2)  This rule establishes official procedures and
standardized practices for administering these grievance procedures.

R137-1-2. Definitions.

Terms defined in Section 63G-4-103 of the Utah
Administrative Procedures Act (UAPA) are incorporated by
reference within this rule. In addition, other terms which are used
in this rule are defined below:

"Abandonment of Grievance" means either the voluntary
withdrawal of a grievance or the failure by an employee to properly
pursue a grievance through these grievance procedures.

"Administrative Review of the File" means an informal
adjudicative proceeding according to Subsection [67-19a-403(2)b)
69]67-192-403(3)(b).

"Administrator" means the incumbent in the position
defined at [Seetion]Subsection 67-19a-101(1).

"Affidavit" means a signed and sworn statement offered
for consideration in connection with a grievance proceeding.

"Appeal" means a formal request to a higher level of
review of an unacceptable lower level decision.

"Affirmative Defense" means a responsive answer
asserting facts in addition to those alleged that are legally sufficient
to rebut asserted allegations.
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DAR File No. 33592

NOTICES OF PROPOSED RULES

1"Appointing Authority" means the officer, board,
commission, person or group of persons authorized to make
appointments on personnel/human resource management matters in
their respective agency.

[iBe&fd"—meaﬂs—the—eﬁt-&y—deﬁﬂed—&t—Seeﬁeﬂ—

6719a10H2)—and—refers—to—the—five-member—gubernatortal-

1"Burden of Moving Forward" means a party's obligation
to present evidence on a particular issue at a particular time. The
burden of moving forward may shift back and forth between the
parties based on certain legal principles.

"Burden of Proof' means the obligation to prove
affirmatively a fact or set of facts at issue between two parties. If
proven, the opposing party then has a burden of proving any
affirmative defense.

[LESRB"—and—CSRB—Offfee"mean| CSRO _means the
agency of state government that statutorily administers these
grievance procedures according to Sections 67-19a-101 through
67-19a-[4681406.

"Closing [Statement]Argument" means a party's final
summation of evidence and argument, which is presented at the
conclusion of the hearing.

"Consolidation" means the combining of two or more
grievances involving the same controversy for purposes of holding
a joint hearing, proceeding, or administrative review.

"Continuance" means an authorized postponement or
adjournment of a hearing until a later date, whether the date is
specified or not.

"Declaratory Order" means a ruling that is explanatory in
purpose; it is designed to clarify what before was uncertain or
doubtful. A declaratory order constitutes a declaration of rights
between parties to a dispute and is binding as to both present and
future rights. It is an administrative interpretation or explanation of
a right, statute, order or other legal matter under a statute, rule, or an
order.

"Default" means an omission of or untimely failure to take
or perform a required act in the processing of a grievance. It is the
failure to discharge an obligation which results in a forfeiture.

"Deposition" means a form of discovery in which
testimony of a witness is given under oath, subject to cross-
examination, and recorded in writing, prior to the hearing.

"Discovery" means the prehearing process whereby one
party may obtain from the opposing party, or from other individuals
or entities, information regarding the witnesses to be called, the
documents and exhibits to be used at the hearing, and the facts and
information about the case.

"Evidentiary Hearing" means a proceeding of relative
formality, though much less formal than a trial, in which witnesses
[arelmay be heard and evidence is presented and considered.
Specific issues of fact and of law are tried. Afterwards, ultimate
conclusions of fact and of law are set forth in a written decision or
order.

"Excusable Neglect" means the exercise of due diligence
by a reasonably prudent person and constitutes a failure to take
proper steps at the proper time, not in consequence of the person's
own carelessness, inattention, or willful disregard in the processing

of a grievance, but in consequence of some unexpected or
unavoidable hindrance or accident.
"Extraordinary Circumstances" means factors not

normally incident to or foreseeable during an administrative
proceeding. It includes circumstances beyond a party's control that
normal prudence and experience could not foresee, anticipate or
provide for.

"File" means to submit a document, grievance, petition, or
other paper to the [ESRB-O4fiee]CSRO as prescribed by these rules.
The term "file" includes faxing and E-mailing.

"Filing Date" means the day that a document, grievance,
petition, or other paper is recorded as having been received by the
[ESRB-Offiee]CSRO.

"Grievance Procedures" mean the grievance and appeal
procedures codified at Sections 67-19a-101 through 67-19a-
[4068]406 and promulgated through this rule.

"Grievant" means the person or party advancing one or
more issues as a petitioner through these grievance procedures to

the evidentiary/step [5]4 level.[—Hewever—at—the-appelate/step—6-
respendent:|

"Group Grievance" means a grievance submitted and
signed by two or more aggrieved employees. The term does not
include "class action."

"Hearing" means the opportunity to be heard_or present
evidence in an administrative proceeding.

"Hearing Officer" means an impartial trier of facts
appointed by the [ESRB]CSRO administrator and assigned to
[kear]decide a particular grievance case at the evidentiary/step [5]4
level.

"Hearsay Evidence" means evidence not based upon a
witness's personal knowledge as a direct observer of an event.
Rather, hearsay evidence stems from the repetition of what a
witness heard another person say. Hearsay's value rests upon the
credibility of the declarant. Hearsay is a statement made outside of
the hearing that is offered as evidence of the truth of matters
asserted in the hearing.

"

'Initial Hearing" means a hearing conducted by the
administrator to make an initial determination regarding timeliness,
authority, jurisdiction, direct harm, standing and eligibility to_
advance a grievance issue to the evidentiary/step 4 level.

"Issuance" means the date on which a decision, order or
ruling is signed and dated; it is not the date of mailing, or the date of
the mailing certificate, nor the postal date. Date of issuance is the
date specified according to Subsection 63G-4-401, of the UAPA.

"Joint Hearing" means the uniting of two or more
grievances involving the same, similar, or related circumstances or
issues to conduct a single hearing; also see "Consolidation."

"Jurisdiction" means the legal right and authority to hear
and decide issues and controversies.

a person of

Representative"
managerial or supervisory status who is not subject to exclusion.
Legal counsel is not included within the meaning of the term.

]"Management means
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NOTICES OF PROPOSED RULES

DAR File No. 33592

"Motion" means a request offered verbally or in writing
for a ruling or to take some action.
"Motion to Dismiss" means a motion requesting that a

grievance or appeal be dismissed because it does not state a claim
for which the CSRO provides a remedy. or is in some other way

legally insufficient.

"Notice" and "Notification" mean a proper written notice
to the parties involved in a grievance procedural hearing or
conference, setting forth date, time, location, and the issue to be
considered.

"Pleadings" mean the formal written allegations of the
parties that set forth their respective claims and defenses.

"Presiding Hearing  Officer" means either _the

Administrator or designated evidentiary/step 4 hearing officer.
"Pro Se" means in one's own behalf. A person is

represented pro se in an administrative proceeding when acting
without legal counsel or other representation.

"Quash" means to cancel, annul, or vacate a subpoena.

"Relevant" means directly applying to the matter in
question; pertinent, germane. It is evidence that tends to make the
existence of any facts more probable or certain than they would be
without the evidence; and tending to prove the precise fact at issue.

"Remand" means to send back, as for further deliberation
and judgment, to the presiding official or other tribunal from which
a [ease]grievance was appealed.

[*Responden eansthepatty-aeaths

]"Standard of Proof' means the evidentiary standard,
which in [€ESRB]CSRO adjudications is the substantial evidence
standard.

"Stay" means a temporary suspension of a case or of some
designated proceeding within the case. A stay is different than a
continuance or extension of time and can only be granted when
agreed to by the parties and when the administrator or assigned
hearing officer finds a stay necessary for judicial economy and the

interest of justice.
"Submit" means to commit to the discretion of another; to

present for determination.

"Subpoena" means a formal legal document issued under
authority to compel the appearance of a witness at an administrative
proceeding, the disobedience of which may be punishable as a
contempt of court.

"Subpoena Duces Tecum" means a formal legal document
issued under authority to compel specific documents, books,
writings, papers, or other items.

"Substantial Evidence" means evidence possessing
something of substance and relevant consequence, and which
furnishes substantial basis of fact from which issues tendered can be
reasonable resolved. It is evidence that a reasonable mind might
accept as adequate to support a conclusion, but is less than a
preponderance.

"Summary Judgment" means a ruling made upon motion
by a party or the presiding [effietal]hearing officer when there is no
dispute as to either material fact or inferences to be drawn from
undisputed facts, or if only a question of law is involved. The
motion may be directed toward all or part of a claim or defense.

"Transcript" means an official verbatim written record of
an adjudicative proceeding or any part thereof, which has been
recorded and subsequently transcribed by a certified court reporter.

"UAPA" means the Utah Administrative Procedures Act
found at Sections 63G-4-102 through 63G-4-601.

"Withdraw" means to recall or retract a grievance from
further consideration under these grievance procedures.

"Witness Fee" means an appearance fee and may also
include a mileage rate established by statutory provision pursuant to
Section 78B-1-119.

"Working Days" means for purposes of the time periods
for filing a grievance, advancing an appeal or responding to an
employee's grievance or appeal, all days except Fridays, Saturdays,
Sundays and recognized State holidays.

R137-1-3. Classification Jurisdiction.

The [ESRB]CSRO and the [ESRB]CSRO hearing officers
have no jurisdiction over classification and reclassification
grievances, appeals, and complaints nor over position schedule
assignments, according to Section 67-19-31 and Subsections
67-19a-202(1)(a) and 67-19a-302(1), and Section R477-3-5.

R137-1-4. Complaints From Applicants.

(1) A public applicant for a position with the state's work
force has no standing to submit a grievance and is precluded from
using these grievance procedures, according to Subsection
67-19-16(6).

(2) A public applicant who alleges a violation of a legally
prohibited practice based upon race, color, sex, pregnancy,
childbirth, or pregnancy-related conditions, age, if the individual is
40 years of age or older, religion, national origin, or disability, is
directed to Section R137-1-5 of these grievance procedures.

R137-1-5. Discrimination: Legally Prohibited Practices.

(1) Discrimination Claims. Claims alleged to be based
upon a legally prohibited practice as set forth in Section 34A-5-106,
including employment discrimination on the basis of race, color,
sex, pregnancy, childbirth, or pregnancy-related conditions, age, if
the individual is 40 years of age or older, religion, national origin,
or disability, are not admissible under these grievance procedures.
The [ESRB]CSRO and [E€SRB]|CSRO hearing officers have no
jurisdiction over the preceding claims.

(2) Processing Discrimination Complaints. A public
applicant, a probationary employee, a career service employee, or
an exempt employee who alleges a violation of a legally prohibited
practice pursuant to Section 34A-5-106, may file a timely complaint
with the individual's respective department head. If the individual
is not satisfied with the department head's decision, or if the
decision is not rendered within ten working days after submission of
the complaint, the individual may then file a complaint with the
Utah Anti-discrimination Division pursuant to Section 67-19-32.

(3) Filing Discrimination Complaints. Employees and
applicants desiring to file a legally prohibited discrimination
complaint may contact the Utah Anti-Discrimination Division.

R137-1-6. Filing Procedure.

The submission of correspondence, pleadings, grievance
materials, and legal documents is subject to the following
provisions:

(1) Filing/Receipt. Papers to be filed with the [E€SRB-
Offiee]CSRO or the administrator are deemed filed on the date
actually received, and are so date-stamped. The date on which
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papers are received and date-stamped is regarded as the date of
filing.

(2) Time Periods. All papers, memoranda, petitions,
grievances, pleadings, briefs, exhibits, and written motions to be
filed with the administrator must be filed in the [ESRB—
Offiee]Career Service Review Office, 1120 State Office Building,
Capitol Hill, Salt Lake City, Utah 84114, within the time limits
prescribed either by law, by these rules, or by order of the
administrator[;]or by the designated [ESRB]CSRO hearing officer[;
or-the-board's—ehair-orviee-chair].

(a) All filing dates are based upon the [ESRB—
Offiee]CSRO's working days.

(b) Papers must be signed by the person filing the paper
or by the person's authorized representative.

(c) Documents being submitted are to contain the name,
business address, and telephone number of the representative, if a
party or person is being represented.

(d) Copies of all filed papers shall be served upon the
appropriate opposing party or person to grievance proceedings, with
notice of service given to the administrator.

(e) Notice to a designated representative constitutes
notice to the representative's client.

(f) Notice to an employee who is not represented shall be
served at the address specified on the employee's statement of
grievance or correspondence, or in the absence of such
specification, at the last mailing address shown in the employing
agency's personnel file.

R137-1-7. Subpoenas.

Subsection 63G-4-205(2) of the UAPA is incorporated by
reference.

1) Subpoena Power. Pursuant to Subsection
67-19a-204(2)(a)(ii), the administrator may issue subpoenas to
witnesses and may obtain documents or other evidence in
conjunction with any inquiry, investigation, hearing, or other
proceedings.

(a) The aggrieved employee has the right to require the
production of books, papers, records, documents and other items
pertinent to the facts at issue that are within the control of the
agency against which the grievance is lodged, and which are not
held to be protected or privileged by law. Affidavits and ex parte
statements offered during a hearing may be received and considered
by the [ESRB]CSRO hearing officer.

(b) A person receiving a subpoena issued by the
[€SRB]CSRO will find the title of the proceeding posted thereon,
and the person to whom it is directed shall be compelled to attend
and give testimony. A subpoena duces tecum may be used to
produce designated books, or other items at a specified time and
place when these items are under an agency's or a person's control.

(c) A request by counsel or a party's representative to
issue a subpoena must be reasonable and timely. At least [two]five
full working days' notice prior to a scheduled hearing must be given
to the administrator, not counting preparation and delivery time.
The requesting party shall simultaneously notify the opposing party
of the request.

(d) The original of each subpoena is to be presented to
the person named therein, and a copy shall be issued to the counsel
or representative of each party.

(2) Service of Subpoenas. Service of subpoenas shall be
made by the requesting party delivering the subpoena to the person
named, unless the [ESRB-O4fiee]CSRO is requested to deposit the
subpoena properly addressed and postage prepaid, with the U.S.
Postal Service, or to send it by State Mail and Distribution Services,
or to send it by E-mail, or to send it by facsimile transmission, or in
any combination.

(3)  Proof of Service. If service has not been
acknowledged by the witness, the server may make an affidavit of
service. Failure to make proof of service does not affect the validity
of the service.

(4) Quashing. Subsection 67-19a-204(2)(a)(iii) governs
the quashing of subpoenas by the administrator.

R137-1-8. Notice, Service, Issuance and Distribution.

(1) Service by the Parties. The parties to a proceeding
shall serve upon each other one copy of all pleadings filed with the
administrator. Service of a pleading may be made by any of the
following: personal delivery, U.S. Postal Service, postage prepaid,
State Mail and Distribution Services, facsimile, or E-mail.

(a) Pleadings must be accompanied by a certificate of
service or an affidavit of mailing, indicating how, where, when and
to whom service is being made.

(b) It is the duty of a party or person or their
representative to notify the administrator and the opposing party or
representative in writing of any changes in names, addresses, or
telephone numbers.

(2) Service of Subpoena. Service of subpoenas shall be
executed in accordance with Section R137-1-7(2) above.

(3) Issuance of Decisions and Orders. A [€SRB]CSRO
decision, order, ruling or other document shall be considered issued
on the date that it is signed by its [ESRB]CSRO originator, rather
than on other dates such as the date it is mailed, postmarked,
received or distributed.

(a) All notices, decisions, orders and rulings by the
administrator_or by a [ESRB]CSRO hearing officer[;—er—by—the-
board's—chair-or—viee-chair] are to be distributed to the counsel or
representatives of record and upon any person appearing pro se.

(b) The [ESRB—Offiee]CSRO will retain the original
notice, decision, order or ruling with the record of the proceedings.
Distribution of a [ESRB]CSRO notice, decision, order or ruling is
accomplished when any of the following occurs:

(i) deposit postage prepaid with the U.S. Postal Service,

(ii) deposit with State Mail and Distribution Services,

(iii) personal delivery,

(iv) facsimile transmission, or

(v) E-mail transmission.

(c) A mailing certificate must be attached to the notice,
decision, order or ruling bearing the date of mailing and the names
and addresses of those persons to whom the notice, decision, order
or ruling is originally distributed.

R137-1-9.

Continuance/Extension of Time.

UTAH STATE BULLETIN, May 15, 2010, Vol. 2010, No. 10

[Continuanee/Postponement|Hearing  Dates,



NOTICES OF PROPOSED RULES

DAR File No. 33592

E iom & . ol oo d

eentintanees-is-permitted:|(1) Once the administrator has made an
initial determination that the CSRO has authority to review or
decide a grievance or appeal, the administrator shall set a date for
the evidentiary/step 4 hearing that is:

(a) within 30 days of the administrator's determination; or

(b) if agreed to by the parties, no more than 150 days
from the administrator's determination date.

(2) Notwithstanding Subsection (1), after the evidentiary

hearing date has been set. each party may be granted one
continuance or extension of time for the hearing provided there are

extraordinary circumstances justifying such continuance or

extension. A party desiring an extension of time or a continuance of
the evidentiary hearing shall file a written request with the
administrator or appointed hearing officer.

(a) Every petition for a continuance shall specify the
reason for the requested delay.

(b) In considering a request for continuance, the

administrator or the appointed CSRO hearing officer shall take into
account:

(1) whether the request was timely made in writing; and

(ii)  whether the request is based on extraordinary
circumstances.

(3) Inattention or lack of preparation does not constitute
extraordinary circumstances justifying a continuance or extension
of time of the evidentiary hearing.

R137-1-10. Eligibility to Grieve.

(1) Standing. Only executive branch career service
employees may use these grievance procedures.

(a) Pursuant to Subsection 67-19-16-(6) and Section
67-19a-301, the [beard]CSRO has no jurisdiction over grievance
petitions filed by probationary employees, public applicants,
exempt employees, noncareer service employees, public employees
of the state's political subdivisions, public employees covered by
other grievance systems, or employees of state institutions of higher
education.

(2) Questionable Standing. Where a question or dispute
exists whether an employee qualifies to use these grievance
procedures, such controversies must be resolved through application
of RI137-1-17 by the administrator. The administrator's
determination shall be final and subject to review only in the Utah
Court of Appeals for formal adjudications and in the district court
for informal adjudications according to Subsections 67-19a-301(2)
and 67-19a-403(2)(a)(i), and Sections 63G-4-402 and 63G-4-403 of
the UAPA.

(3) Class Action. Pursuant to Subsection 67-19a-401[¢H
)](8), class action grievances will not be admissible for

consideration by the these
procedures.

(4) Group Grievance. A group grievance is admissible
provided that each aggrieved employee signs the grievance,

according to Subsections 67-19a-401([#]8)(a) and (b).

[board| CSRO under grievance

R137-1-11. Issues Appealable to the Evidentiary/Step 4 Level[5
and-Appelate/Step-6-Levels].

All grievances shall be reviewed [for—jurisdiettonal—
eonsiderations-|to determine:

(1) [H-the-CSRB-hearing-officers—and—the—boardJack-

of| Whether the matters or issues raised in a grievance fall within the
CSRO's limited jurisdiction as set forth in Subsection[s]
67-19a-202(1)(a)[-and-6719a-302(1)], or

(2) [Hisstes-oreompenents a-ert

RIBBFA1HD);—and—the—board—may—refuse—to—hear—or—take—
aetion-|Whether any issues or components of a grievance were
satisfactorily resolved at an earlier step in the grievance procedures.
Matters or issues resolved at an earlier step in the grievance
procedures may not be advanced to the CSRO.

R137-1-12. Employees' Rights.

(1) Representation. The state does not provide legal
counsel or representation to aggrieved employees nor pay the fees
for an employee's representation. Also, Subsection 67-19a-406(4)
(a) precludes the awarding of fees or costs to an employee's attorney
or representative.

(2) Pro Se Status. A party or person to a grievance
proceeding may be represented pro se. When a party or person is
represented pro se, the party or person is entitled to request the
issuance of subpoenas, directly examine and cross-examine
witnesses, make opening and closing statements, submit
documentary evidence, summarize testimony, and in all respects
fully present one's own case.

(3) No Reprisal. Pursuant to Subsection 67-19a-303(3),
no appointing authority, director, manager, or supervisor may take
action to retaliate against a grievant, a representative, or a witness
who participates in or is scheduled to participate in a grievance
proceeding.

R137-1-13. Automatic Processing, Waiver, Excusable Neglect,
Abandonment of Grievance, Default, Transfer and Stay.

(1) Automatic Processing. An agency's failure to reply in
writing to an aggrieved employee's grievance within the prescribed
time period automatically grants the aggrieved employee the right
to advance the grievance to the next step of these grievance
procedures listed in Section 14 (below). However, pursuant to
Subsection 67-19a-401(2), the parties may mutually agree to waive
or extend steps_l, 2,_or 3[-ex4] or extend the statutory time period
for those steps. Waivers of the statutory time periods by agency
management and the aggrieved employee must be [plaeed—]in
writing[-and-stgred] and submitted to the administrator.

(2) Waiver. When the administrator finds that a grievance
is one that an agency cannot resolve because of the nature of the
grievance, the matter may be waived in writing to a higher level.
Steps [237er4]1. 2 or 3 may be waived, but not step[s—5-er6]_4.
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Any waiver agreed to between the pames must be 1n writing,
dated[;-and-s by 3 entatives]_and
submitted to the Subsectlon
67-19a-401(2)_and (3).

(3) Excusable Neglect. The standard of excusable
neglect may be offered as a defense to lack of timeliness in
processing a grievance or for not appearing at a scheduled
proceeding.

(a) The administrator or appointed [ESRB]CSRO hearing
officer shall determine the applicability of the excusable neglect
standard [en-the-basis-ef-goed-eanse|when offered as a defense to

lack of timeliness or not appearing at a scheduled proceeding.
(b) All questions are to be resolved at the original level of

occurrence.

(4) Abandonment of Grievance. In the event the
administrator or CSRO hearing officer determines that a grievance
claim has been withdrawn, abandoned, or otherwise neglected
beyond either the established time lines or a reasonable period, the
matter no longer qualifies for further processing through these
grievance procedures. When withdrawal is intended, it should be
accomplished in writing.

(5) Default. An employee who defaults in processing a
grievance forfeits further rights granted by these rules and under
Section 63G-4-209 of the UAPA, which is incorporated by
reference.

(6) Transfer.

admlnlstrator accordmg to

The administrator may administratively

transfer a grievance case from the aggrieved employee's department
to another, more appropriate department to respond as necessary to
serve the ends of justice and fairness.

@) [Stay—Gpeﬂ—WTﬁteﬂ—feqﬁe&t,—ﬂae—&dfmﬁt&&&ter,—fbe

wrltten request, the admlmstrator or the CSRO hearmg officer may

grant a stay of a decision, order, ruling, remedy. or proceeding._

However. stays may be granted only when agreed to by the parties
and when the administrator or assigned hearing officer finds a stay.
necessary for judicial economy and the interest of justice.

R137-1-14. Grievance Procedure Steps.

Persons acting on grievances pursuant to Section
667-19a-402, and in accordance with these rules, shall conduct their
filings through the following steps, or levels, of increasing
accountability:

smembers:|Step 1; A written gmevance shall be submitted to the
employee's immediate supervisor. A standard grievance form is
available from the CSRO. Once submitted, the written grievance
then becomes a formal complaint necessitating a response. Steps 2
and 3 also necessitate responses within time periods outlined in

Section 67-19a-402. such responses are to be issued by only one
supervisor, director, etc. at each step.

Step 2: If the grievance is not resolved at step 1, the

employee may advance their grievance to step 2. Step 2 requires the
grievance be reviewed by the agency or division director or
designee;

Step 3. If the grievance is not resolved at Step 2. the
employee may advance their grievance to step 3. Step 3 requires the
grievance be reviewed by the department head, executive director,

commissioner or their designated representative.
Step 4: If the grievance is not resolved at step 3. the

employee may advance their grievance to step 4. Step 4 is an

evidentiary de novo hearing conducted before a CSRO hearing
officer.

The purpose for the above steps, or levels, is to curtail
employees from having to submit their grievances to persons in
agency management not specified in the above steps or levels. Only
the above-listed persons (or their designated representatives) in
agency management are authorized to respond to state employees'
grievances.

R137-1-15. Procedure for [Grieving]Appealing Disciplinary
Action Imposed by Department Head.

(1) An aggrieved employee who has been [issuwed—a-
written—reprimand,—suspenstert|suspended without pay, [demetion;
or-dismissaltmposed]|demoted or dismssed by [the]their respective

department head (i.e., executive director or commissioner) may
appeal [that]the department head's action directly to the
[evidentiary/step-Stevel|CSRO at the evidentiary step 4 level.

(a) An appeal from discipline imposed by the department
head is distinguishable from a grievance.

(b) A grievance is filed at [steps——and—2;-and-proeeeds-
threugh—steps—3—and—4]step 1 and proceeds through steps 2 and 3.
Suspensions without pay that are not imposed by a department head
shall proceed through the grievance procedures as a grievance.

(c) When an appeal from discipline imposed by a
department head [fer—designated-representative)-Joccurs at the step
[4]3 level, it may be appealed directly to the [ESRB|CSRO at the
evidentiary/step [5]4 level.

(2) When appealed to the [€SRB—Offiee]CSRO, the
appeal must be filed within 20 working days from the date an
aggrieved employee receives written notification from the
department head who imposed the disciplinary action.
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R137-1-16. Procedure for [Grieving]Appealing Reduction in
Force_or Abandonment of Position.

An aggrieved employee may appeal [from-]a reduction in
force or abandonment of position according to the following:

(1) Upon receiving the department head's final, written
decision, the employee may appeal from a reduction in force by
filing a written appeal within 20 working days_of receipt of the
decision with the [ESRB-O4fiee] CSRO.

(2) An employee separated from employment for
abandonment of position may appeal the department head's final
written decision by filing a written appeal with the CSRO within 20
working days of receipt of the decision.

R137-1-17.
Administrator.

[A—jurisdictional—hearing —is—a _formal adjudieation—

63G-4-202—of—the UAPA—ineorporated—by—referenee-]When an
employee advances a grievance to the CSRO or directly appeals a
department head's decision to the CSRO, the administrator shall
make an initial determination of whether the CSRO has authority to

review or decide the grievance or appeal. In order to make this
determination, the administrator may hold an initial adjudicative

hearing in accordance with Subsection 67-19a-403(2) and Section
63G-4-206 or conduct an informal adjudicative review of the file in
accordance with Subsection 67-19a-403(2) and Section 63G-4-202

which are incorporated by reference.
(1) Procedural Issues. The administrator shall make an

initial determination of[determine] the following: timeliness,
[-standing;] direct harm, jurisdiction, standing.[and] eligibility of the
issues to be advanced, and any other procedural matters or
jurisdictional controversies according to Sections 67-19a-403 and
67-19a-404.

(2) Determination. The administrator [shalt]has authority
to determine which types of grievances may be heard at the
evidentiary/step [5]4 level. Those types of grievances found to have
been resolved at a lower level or those that do not qualify for
advancement to the evidentiary/step [5]4 level are precluded from
further consideration in any grievance submitted for [ESRB]CSRO
consideration.

(3) Preclusion. Those types of actions not listed in
Subsection[s] 67-19a-202(1)(a) and referenced in  Subsection
67-192-302(1) are precluded from advancement to the
evidentiary/step [5]4 level. When the grievance is precluded from
the evidentiary/step [5]4 level, the matter under dispute shall be
deemed as final at the level of the department head/step [4-writter
reply]3 according to Subsection 67-19a-302(2).

“ Reconsideration. A written request for
reconsideration may be filed with the administrator. It must be filed

within 20 days from the date [that-a—jurisdietional-hearing-deeision
er—anadmintstrativereview—of-thefe—deetston—ts—issted—with|the

administrator issues a decision regarding whether the CSRO has

authority to review or decide a grievance or appeal. Section
63G-4-302 of the UAPA incorporated by reference. The written

reconsideration request must contain specific reasons why a
reconsideration is warranted with respect to the factual findings and

[Jurisdietional—Hearing|Initial Review by

legal conclusions of the [jurisedietional—]hearing decision or
administrative review of the file decision. New or additional
evidence may not be considered.

(5) Judicial Review.

(a) The aggrieved employee or the responding agency
may appeal the administrator's [fermal|initial adjudicative
[farisdietional-lhearing decision and final agency action to the Utah
Court of Appeals within 30 calendar days from the date of issuance
according to Subsection 63G-4-401(3)(a) and Section 63G-4-403 of
the UAPA which are incorporated by reference.

(b) The aggrieved employee or the responding agency
may appeal the administrator's informal adjudicative decision and
final agency action of an administrative review of the file to the
district court according to Sections 63G-4-402 and 63G-4-404 of
the UAPA which are incorporated by reference.

(6) Summary Judgment. The administrator_or the
presiding hearing officer may, pursuant to an administrative review
of the procedural facts and circumstances of a grievance case,
summarily dispose of a case on the ground that:

(a) the matter is untimely;

(b) the grievant has failed to appear at the properly
scheduled date, time, and place pursuant to written notice;

(c) the grievant lacks standing;

(d) the grievant has withdrawn or otherwise abandoned
the grievance;

(e) the grievant has not been directly harmed;

(f) the issue grieved does not qualify to be advanced
beyond step [4]3; or

(g) the requested remedy or relief exceeds the scope of
these grievance procedures.

(7) Transcription and Transcript Fees. If a party appeals
[a—jurisdietionat]the administrator's initial adjudicative hearing
decision to the Utah Court of Appeals or to the district court, the
appealing party is responsible for paying all transcription costs and
any transcript fees. The [€SRB]CSRO does not participate in the
payment of these fees when appeals are taken to the appellate or
trial court. See Utah Rules of Appellate Procedure, Rule 11, and
Section 63G-4-403(3), regarding transcript costs from formal
adjudications under the UAPA.

R137-1-18. Procedural Matters.

The provisions under pertain  to
[jorisdietional]initial administrative and evidentiary/step [5]4__
proceedings [ef]before the [ESRB]CSRO[but-net-te-appetate/step
6-proceedings-unlessspeeifieallyindieated].

(1) Purpose. A formal adjudicative proceeding provides a
fair and impartial opportunity for the parties to be heard and to
present their evidence. The adjudicative process allows the
[ESRB]CSRO administrator or the [ESRB]CSRO hearing officer to
be completely informed about the case. After having considered the
parties' evidence, the [ESRBJCSRO administrator or the
[ESRB]CSRO hearing officer may then render a proper
determination based upon all of the facts, circumstances, and
applicable laws, rules and policies.

(2) Types of Adjudications.
63G-4-202 of the UAPA:

(a) All [ESRB—urisdietional,—evidenttary/step—S—and-
appeHate/step-6-adjudieations]initial administrative and evidentiary/
step 4 adjudications at the CSRO are formal adjudicative

this  section

For purposes of Section

10
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proceedings. Sections 63G-4-205 through 63G-4-209, 63G-4-401
and 63G-4-403 through 63G-4-405 of the UAPA are incorporated
by reference within this rule and are applicable to these adjudicative
proceedings.

(b) An administrative review of the file pursuant to
Subsection 67-19a2-403(2)[(b)4H)] is an informal adjudicative
proceeding with Sections 63G-4-203, 63G-4-402, and 63G-4-404 of
the UAPA incorporated by reference.

(3) Rules of Evidence/Procedure Inapplicable. The
technical rules of evidence and the formal rules of civil procedure
as observed in the courts of law are inapplicable to these grievance
procedure proceedings, except for the rules of privilege as
recognized by law and those specific references to the rules of
evidence and procedure as set forth in the UAPA.

(4) Expelling. The [€SRB]presiding CSRO hearing
officer may clear the proceeding of witnesses not under examination
and may exclude any unruly or disruptive person.

(5) Presentation of Case. Each party's representative is
given the opportunity to make an opening statement. At the
appropriate time, each party's representative is given the
opportunity to present evidence. After each party's representative
has presented its respective case, the moving party, followed by the
responding party, may offer a closing [statement]argument. The
moving party may offer one rebuttal. Continuous rebuttal is not
permissible.

(6) Objections.

(a) When an objection is made as to the admissibility of
evidence, the [ESRB]presiding CSRO hearing officer shall note the
objection for the record. A ruling is then made by the
[€SRB]presiding CSRO hearing officer, or the objection may be
taken under advisement to be ruled upon later.

(b) The [E€SRB]presiding CSRO hearing officer has
discretion to exclude inadmissible evidence and to order that
cumulative or repetitive evidence be discontinued.

(c) A party objecting to the introduction of evidence must
state the precise grounds of the objection at the time such evidence
is offered.

(7) Marking Exhibits. All exhibits shall be numerically
marked and labeled in the order received into evidence, unless
previously marked and labeled.

®) Motion to Dismiss.
[€SRB]CSRO hearing officer may, upon a party's motion or upon
[the—ESRB—hearing—offieer's|their own motion, dismiss the
grievance or appeal [with-due—regard-for-thestandard-ef-exeusable
negleet-aeeording-te RI371-13(3)before the CSRO.

(9) Consolidation of Grievances. Grievances of the same
or of a sufficiently similar context may be consolidated by the
administrator for purposes of conducting a single or joint hearing.

(10) Standard of Proof. In all [€SRB]CSRO adjudicative
proceedings, the standard of proof is the substantial evidence
standard according to Subsection 67-19a-406(2)[€e}].

(11) Hearsay Evidence. Hearsay evidence is admissible
in [ESRB]CSRO formal adjudicative proceedings as qualified by
Subsection 63G-4-208(3) of the UAPA which is incorporated by
reference.

(12) Discovery. The following rule provisions satisfy
[Subs]Section 63G-4-205[(H]of the UAPA on discovery.

(a) Discovery shall be limited to that which is relevant
and nonprivileged, and for which each party has a substantial,

The administrator or

demonstrable need for supporting their respective claims or
defenses.

(b) At the discretion and approval of the appointed
[ESRB]CSRO hearing officer, parties to a dispute may obtain
discovery. The [€SRB]CSRO hearing officer has discretion to
entertain motions to conduct discovery on a case-by-case basis
regarding the following:

[(h)-production-ofwitnesses;

———{vi)physteal-and-mental-examinations:|(1) production of

documents, records and things under Utah Rule 34 of Civil
Procedure; and

(i) depositions only when a proposed witness is
unavailable for giving testimony at a scheduled hearing.

(c) No other form of discovery is permitted.

[€e)](d) Witness lists and copies of exhibits shall be
offered by each party to the opposing party and to the [appetnted-
ESRB]presiding CSRO hearing officer during a
prehearing/scheduling conference, unless the exchange is scheduled
for a later date.

(i) Each party's list of witnesses shall contain a brief
statement describing the nature of the proposed testimony to be
offered by each witness.

(i) A party may not surprise the opposing party with a
witness or an exhibit at the hearing which was not made known at
the prehearing/scheduling conference, or by a scheduled exchange
date, unless the witness or exhibit is in direct rebuttal to admitted
opposing evidence. Also refer to R137-1-7(1)(c).

(13) Page Limitation.

(a) Written motions, pleadings, briefs, and memoranda
for all [ESRB]CSRO proceedings may not exceed 20 typed, double-
spaced 8-1/2 x 11 inch pages, exclusive of any statement of facts.
Reply briefs may not exceed ten pages.

(b) An application for an exception to the above-stated
page limitation provisions must be timely filed in writing, and not
more than ten double-spaced 8-1/2 x 11 inch pages in a 12-point
font. The applicant party has the burden to offer sufficient
justification for requests more than 20 and 10 pages respectively to
the [ESRB]CSRO for the granting of any exceptions to the page
limitation provision.

(c) The [ESRB]CSRO may weigh all requests to exceed
the page limitation provision based upon the reasonableness and
necessity of such requests in light of each case and its
circumstances. The board does not automatically grant exceptions
simply on the basis of a request.

R137-1-19. Witnesses.

(1) Availability of State Employees to Testify. An agency
shall be responsible for making available any of its employees who
are [regtrested]subpoenaed to testify in a hearing.
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(a) Off Duty Employees. Agencies are not responsible
for making available an employee who is: off duty; on sick, annual
or other approved leave; or who, for any other reason, is not at work
during the time the hearing is in progress.

(b) Nondisruption. The parties and their representatives,
the administrator and the [ESRB]CSRO hearing officer shall make
every effort to avoid disruption to the operation of state government
in the calling of state employees to testify in hearings under these
grievance procedures.

(c) Witness Failure. If a requested witness does not
appear at the scheduled hearing, the witness's failure to appear may
not necessitate the postponement of any proceedings.

(d) Excessive Witnesses. If the number of witnesses
requested by a party is excessive, the administrator or the
[€SRB]CSRO hearing officer may require the party to justify the
request or face denial of part or all of the request.

(e) Witness Fees and Mileage Fees. A witness fee and a
mileage fee are available to nonstate employees and to state
employees who use nonworking hours if their presence is required
in a grievance proceeding as a witness according to Section
78B-1-119. The [€SRB]CSRO reserves the right to determine on
an individual case basis whether it will authorize a travel fee, and to
what extent, for an out-of-state witness called by a party.

(2) Hostile Witnesses. When the [€SRB]presiding CSRO
hearing officer determines that a witness is uncooperative or even
hostile, the witness may be examined by the party calling that
witness as if under cross-examination. The party calling the witness
may, upon showing that the witness was called in good faith but that
the testimony is a surprise, proceed to impeach the witness by proof
of prior inconsistent statements.

(3) Exclusion/Sequestering of Witnesses.

(a) The [€SRB]presiding CSRO hearing officer may
sequester witnesses from the hearing until they are called to testify.

(b) Witnesses not presently testifying may be sequestered
on motion by one or both parties.

(¢) The [€SRB]presiding CSRO hearing officer will
counsel the witnesses not to discuss the case with those witnesses
who have not yet testified.

(4) Management Representative. Prior to every hearing
the [ageney's-representative]agency may designate a person to serve
as the agency's management representative.  The agency's
management representative is entitled to remain throughout the
hearing to represent the agency at any proceeding even if called to
testify. Neither the grievant nor the management representative
may be excluded from the hearing.

R137-1-20. Public Hearings.

A [ESRB]CSRO hearing is open to the public unless there
are reasonable grounds to justify an executive session for either part
or all of a hearing. This provision does not apply to witnesses who
are being called to testify according to R137-1-19.

(1) Closing Hearings. All grievance procedure hearings
shall be open to the public except as follows:

(a) The administrator[;—the—-beard;] or the [ESRB]CSRO
hearing officer may close either a portion or an entire hearing based
upon [aeempelingreason|reasonable grounds.

(b) An evidentiary/step [5]4 hearing may be closed in part
or in its entirety when the proceeding involves discussion about a
state employee's character, professional competence, or physical or

mental health according to Subsection 52-4-205(1)(a) of the Open
and Public Meetings statute.

(2) Sealing Evidence. The administrator[;-the-board;] or
the [ESRB]CSRO hearing officer may seal the record when
appropriate according to Subsection 67-19a-406(4)(c)[—and—

1.

3) Media Presence. All  hearings at the
jurisdictional[5]and evidentiary/step [5]4 level[and-appeHate/step—6
levels] are open to the media, unless closed pursuant to
R137-1-20(1) above.  However, television cameras are not
permitted at the evidentiary/step [5]4 proceeding.

(4) Distribution of Decisions. Once the grievance
process, including all administrative appeals, has been completed

and if the agency's decision was sustained, [F]the administrator may
provide copies of legal decisions, orders, and rulings to the public

upon request. Portions of or entire legal decisions and orders may
be withheld if deemed to be legally privileged or protected under
the state's Government Records Access and Management Act
(GRAMA), or if the record is sealed according to [Subseetion-

6719a-408(5)]the Open and Public Meetings statute.

R137-1-21. The Evidentiary/Step [5]4 Adjudicatory Procedures.

1) Authority of the [ESRB]CSRO Hearing
Officer/Presiding  Officer. The [ESRBJCSRO hearing
officer/presiding officer is authorized to:

(a) serve as the presiding officer at evidentiary/step [5]4
hearings as set forth at Subsection 63G-4-103(1)(h)(i) of the UAPA;

(b) maintain order, ensure the development of a clear and
complete record, rule upon offers of proof, receive relevant
evidence, and assign the burden of proof according to Subsection
67-192-406(2);

(c) set reasonable limits on repetitive and cumulative
testimony and sequester any witness whose later testimony might be
colored by the testimony of another witness or any person whose
presence might have a chilling effect on another testifying witness;

(d) rule on any motions, discovery requests, exhibit lists,
witness lists and proposed findings;

(e) require the filing of memoranda of law and the
presentation of oral argument with respect to any question of law;

(f) compel testimony and order the production of
evidence and the appearance of witnesses;

(g) admit evidence that has reasonable and probative
value; and

(h) reopen the evidentiary record.

(2) Conduct of Hearings. A hearing shall be confined to
those issues related to the subject matter presented in the original
grievance statement.

(a) An evidentiary proceeding may not be allowed to
develop into a general inquiry into the policies and operations of an
agency.

(b) An evidentiary proceeding is intended solely to
receive evidence that either refutes or substantiates specific claims
or charges. A proceeding may not be used as an occasion for
irresponsible accusations, general attacks upon the character or
conduct of the employing agency, agency management, or other
employees. A hearing may not be used as a forum for making
derogatory assertions having no bearing on the claims or specific
matters under review.
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(3) Evidentiary/Step [5]4 Hearing. An evidentiary/step
[5]4 hearing shall be a [rew-]hearing [fer]on the record according to
Subsections 67-19a-406(1) and (2), held de novo, with both parties
being granted full administrative process as follows:

(a) The [€SRB]CSRO hearing officer shall first make
factual findings based solely on the evidence presented at the
hearing without deference to any prior factual findings of the
agency. The [€SRB]CSRO hearing officer shall then determine
whether:

(1) the factual findings made from the evidentiary/step
[5]4 hearing support with substantial evidence the allegations made
by the agency or the appointing authority, and

(i) the agency has correctly applied relevant policies,
rules, and statutes.

(b) When the [€SRB]CSRO hearing officer determines in
accordance with the procedures set forth above that the evidentiary/
step [5]4 factual findings support the allegations of the agency or
the appointing authority, then the [€SRB]CSRO hearing officer
must determine whether the agency's decision, including any
disciplinary sanctions imposed, is excessive, disproportionate or
otherwise constitutes an abuse of discretion. In making this latter
determination, the [ESRB]CSRO hearing officer shall give
deference to the decision of the agency or the appointing
authority[-anfess-]._If the CSRO hearing officer determines that the
agency's penalty is [determined-to-be-]excessive, disproportionate or
constitutes an abuse of discretion[-n-vwhiteh-instanee-the-ESRB], the
CSRO hearing officer shall determine the appropriate remedy.

(4) Discretion. Upon commencement, the [ESRB]CSRO
hearing officer shall announce that the hearing is convened and is
being held on the record. The [€SRB]|CSRO hearing officer shall
note appearances for the record and [sheH-determine—whieh—party
has]note the party having the burden of moving forward first.

(5) Closing the Record. After all testimony, documentary
evidence, and arguments have been presented, the [ESRB]CSRO
hearing officer shall close the record and terminate the proceeding,
unless one or both parties agree to submit a posthearing brief or
memoranda of law within a specified time.

(6) Posthearing Briefs. When posthearing briefs or
memoranda of law are scheduled to be submitted, the record shall
remain open until the briefs or memoranda are exchanged and
received by the [ESRB]CSRO hearing officer and incorporated into
the record, or until the time to receive these submissions has
expired. After receipt of posthearing documents, or upon the
expiration of the time to receive posthearing documents, the case is
then taken under advisement, and the [teHing—|period commences
for the issuance of the written decision.

@) Findings of Fact, Conclusions of Law.
Notwithstanding R137-1-21(1)(h) above, following the closing of
the record, the [ESRB]CSRO hearing officer shall write a decision
containing findings of fact and conclusions of law according to
Section 67-19a-406 and Section 63G-4-208 of the UAPA, which is
incorporated by reference. ~When the [E€SRB]CSRO hearing
officer's decision and order is filed with the administrator it then

becomes the decision and order of the evidentiary/step [5]4_

hearing.

(8) Distribution of Decisions. The administrator shall
distribute copies of the evidentiary/step [5]4 decision and order to
the persons, parties and representatives of record.

(9) Past Work Record. In those proceedings where a
disciplinary penalty is at issue, the past employment record of the
employee is relevant for purposes of either mitigating or sustaining
the penalty when substantial evidence supports an agency's
allegations.

(10) Compliance and Enforcement. State agencies,
department heads, division directors and officials are expected to
comply with decisions and orders issued by the [€SRB]CSRO
hearing officer[;—anless—an—appeal-is—taken—to—the—appeHate/step—6-
jevet]. Enforcement measures available to the [ESRB]CSRO
include:

(a) petitioning the governor, who may remove his
appointed state officers with or without cause, and with respect to
those who can only be removed for cause, refusal to obey a lawful
order may constitute sufficient cause for removal;

(b) a mandamus order to compel the official to obey the
order;

(c) the charge of a Class A misdemeanor according to
Section 67-19-29; and

(d) seeking enforcement of a legal decision, order or
ruling through civil enforcement in the district court according to
Subsection 63G-4-501(1) of the UAPA which is incorporated by
reference.

(11) Rehearings. Rehearings are not permitted.

(12) Reconsideration.

(a) Section 63G-4-302 of the UAPA is incorporated by
reference within this rule, and requests for reconsideration of an
evidentiary/step [5]4 decision will be conducted in accordance with
that section, except for the time period which is stated below.

(b) The written reconsideration request must contain
specific reasons why a reconsideration is warranted with respect to
the factual findings and legal conclusions of the evidentiary/step
[5]4 decision. The same [€SRB]CSRO hearing officer shall decide
the propriety of a reconsideration. A request for reconsideration is
filed with the administrator. To be timely the written request for
reconsideration shall be filed within ten working days upon receipt
of the evidentiary/step 5 decision according to the time period at
Subsection 67-19a-407(1)(a)(i), not Section 63G-4-302.

(13) Appeal to the Utah Court of Appeals. To appeal to
the Utah Court of Appeals, a party must file with the court within 30
calendar days from the date of issuance of the evidentiary/step 4.
decision and final agency action according to Sections 63G-4-401
and 63-4-4-3 of the UAPA, which are incorporated by reference.
The dates of mailing, postmarking and receipt are not applicable to
filing with the court.

(14) Transcript Fee. The party petitioning the Utah Court
of Appeals for a review must bear all costs of transcript production
for the evidentiary/step 4 decision. The CSRO may not share any
cost for a transcript or transcription of the evidentiary/step 4_
hearing.[
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R137-1-|23]22. Declaratory Orders.

This rule provides a procedure for the submission and
review of requests for and disposition of declaratory rulings
pertaining to the applicability of statutes, administrative rules, and
orders either governing or issued by the administrator, the previous
Career Service Review Board[beard] or a [ESRB]CSRO hearing

officer.
reference.

(1) Applicability. The applicability of a declaratory order
refers to the determination of whether a statute, rule, or order should
be applied, and if so, how the law should be applied to the facts.

(2) Petition Procedure. Any person or agency with
proper standing may petition for a declaratory ruling.

(a) The petition must be addressed and delivered to the
[ESRB-Offtec-or-the-administrator| CSRO.

(b) The petition shall be date-stamped upon receipt in the
[€SRB-Offtee]CSRO.

Section 63G-4-503 of the UAPA is incorporated by

(3) Petition Form. The petition shall:

(a) be clearly designated as a request for a declaratory
order;

(b) identify the statute, rule, decision or order to be
reviewed;

(c) describe the circumstances in which applicability is to
be reviewed;

(d) describe the reason or need for the applicability
review;

(e) include an address and telephone number where the
petitioner can be reached during regular work days; and

(f) be signed by the petitioner.

(4) Petition Review and Disposition. As appropriate the
administrator[-er-the-board]:

(a) shall review and consider the petition;

(b) shall prepare a declaratory ruling, stating:

(i) the applicability or nonapplicability of the statute,
rule, or order at issue;

(i1) the reasons for the applicability or nonapplicability of
the statute, rule, decision or order; and

(iii) any requirements imposed on a petitioning person or
agency, or any other person according to the ruling; and

(c) may:

(i) interview the petitioner or the agency representative;

(ii) hold a public hearing on the petition;

(iii) consult with legal counsel or the Attorney General,
or

(iv) take any action that the [beard,—in—its—
jadement;|administrator deems necessary to provide the petition
with an adequate review and due consideration.

(5) Time Period and Issuance. The [beard—er—the—]
administrator shall prepare the declaratory ruling without
unnecessary delay. The [beard] CSRO shall issue a copy of the
ruling to the petitioner by depositing it with the U.S. Postal Service,
postage prepaid, or by depositing it with State Mail and Distribution
Services, by faxing it or E-mailing it, as appropriate. In the event of
a necessary delay, the [beard| CSRO must issue a notice of progress
to the petitioner within 30 days of receipt of the petition.

(6) Records. The [ESRB-Offiee]CSRO shall retain the
petition and the original of the declaratory ruling in its records.

(7) Statutory Construction. Questions requiring the
construction of statutory provisions may be submitted to the
Attorney General for a formal or informal letter opinion.

(8) Refusal. The [beard-erthe-]administrator may refuse
to issue a declaratory order if the question in issue is one that is
being contested in a case currently before the [board | CSRO.

KEY: grievance procedures

Date of Enactment or Last Substantive Amendment:
2609]2010

Notice of Continuation: August 4,2006

Authorizing, and Implemented or Interpreted Law: 34A-5-106;
67-19-16; 67-19-30; 67-19-31; 67-19-32; 67-19a et seq.; 63G-4 et
seq.

[May-6;
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Career Service Review Board,
Administration

R137-2
Government Records Access and
Management Act

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33593
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The changes are in response to the changes in
the statute from H.B. 140 governing the Career Service
Review Board. (DAR NOTE: H.B. 140 (2010) is found at
Chapter 249, Laws of Utah 2010, and will be effective
07/01/2010.).

SUMMARY OF THE RULE OR CHANGE: These rule
changes eliminate references to the former Career Service
Review Board and replaces them with Career Service Review
Office. They also change to whom initial GRAMA requests are
to be sent.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63A-12-103 and Section 63A-12-104
and Section 63G-2-101 et seq. and Subsection
67-19a-203(8)

ANTICIPATED COST OR SAVINGS TO:

¢+ THE STATE BUDGET: The changes to this rule reflect only
wording changes necessitated by the Agency name change
from Career Service Review Board to the Career Service
Review Office. The process of making and fulfilling records
requests has not changed. Therefore, these changes will
have no impact on the state budget.

¢ LOCAL GOVERNMENTS: This Agency does not deal with
local government, therefore, there is no cost or savings to
local government.

¢ SMALL BUSINESSES: This Agency does not deal with
small businesses, therefore, there is no cost or savings to
small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This Agency only deals with State agencies and State
Schedule B employees.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
Agency only deals with State agencies and State Schedule B
employees.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
There will be no fiscal impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

CAREER SERVICE REVIEW BOARD

ADMINISTRATION

ROOM 1120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Robert Thompson by phone at 801-538-3047, by FAX at
801-538-3139, or by Internet E-mail at bthompson@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 07/01/2010

AUTHORIZED BY: Robert Thompson, Administrator

R137. Career Service Review [Beard]|Office, Administration.
R137-2. Government Records Access and Management Act.
R137-2-1. Purpose.

The purpose of this rule is to provide procedures for
access to government records of the Career Service Review
[Beard]Office.

R137-2-2. Authority.

The authority for this rule is found in Sections 63G-2-204
of the Government Records Access and Management Act
(GRAMA) and 63A-12-104 of the Utah Administrative Services
Code.

R137-2-3. Definitions.

A. "Administrator" means the Administrator of the Career
Service Review [Beard]Office as set forth at Sections
67-192-101(1) and 67-19a-204.

B. "[EGSRB]CSRO" means the Career Service Review
[Beard]Office.

|€—Chairman:

67-19a-204H5)-
—  B]C. "GRAMA" means the Government Records Access
and Management Act as enacted by the 1992 Utah Legislature,
Sections 63G-2-101 through 901, Utah Code Annotated.

[E]ID. "Records Officer" means the individual responsible
to fulfill Section 63G-2-103(25) of the GRAMA.

R137-2-4. Records Officer.
A. The records officer for the [ESRB]CSRO shall be the
[achministrator]administrative assistant.
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B. The records officer shall review and respond to
requests for access to [ESRB]CSRO records, according to Section
63A-12-103.

R137-2-5. Requests for Access.

A. Requests for access to [ESRB]CSRO records shall be
in writing and must include the requester's name, mailing address,
daytime telephone number if available, and a brief but reasonably
specific description of the records being requested. A records
access form may be obtained from the [ESRB]CSRO upon request,
but this form is not required in order to petition for access to
[€ESRB]CSRO records.

B. Requests should be directed to [either-]the Records
Officer[-erAdministrator], Carcer Service Review [Beard]Office,
1120 State Office Building, Salt Lake City, UT 84114.

C. The [€SRB]CSRO is not required to respond to
requests submitted to the wrong person, agency or location within
the time limits set by the GRAMA.

R137-2-6. Fees.

A. Reasonable fees may be charged for copies of records
provided upon request. Fees for photocopying may be charged as
authorized by Section 63G-2-203. A fee schedule may be obtained
from the [ESRB-offiee]CSRO by telephoning 801-538-3048 or by
making a personal inquiry at the [ESRB—Joffice during regular
business hours.

B. The [€SRB]CSRO may require payment of past fees
and future fees before beginning to process a request if fees are
expected to exceed $50.00, or if the requester has not paid fees from
previous requests.

R137-2-7. Waiver of Fees.

Fees for duplication and compilation of a record may be
waived under certain circumstances described in Section
63G-2-203(4). Requests for application of a waiver of a fee may be
made to the [ESRB]CSRO records officer.

R137-2-8. Requests to Amend a Record.

A.  An individual may contest the accuracy or
completeness of a document pertaining to the requester, pursuant to
Section 63G-2-603. Requests to amend a record shall be processed
as informal adjudications under the Utah Administrative Procedures
Act. All requests to amend a record must include the requester's
name, mailing address, daytime telephone number if available, and
a brief but reasonably specific description of the record to be
amended.

B. Adjudicative proceedings concerning requests to
amend a record or records under the GRAMA shall be informal
adjudicative proceedings and shall comply with Section 63G-2-401
et seq.

R137-2-9. Time Periods under GRAMA.
The provisions of Rule 6 of the Utah Rules of Civil

Procedure shall apply to calculate time periods specified in
GRAMA.

R137-2-10. Appeal of Agency Decision.
A. If a requester is dissatisfied with the [ESRB]CSRO's
initial decision, the requester may appeal that decision to the [ESRB

ehairman] CSRO administrator under the procedures of Section
63G-2-401 et seq.

B. A person may contest the accuracy or completeness of
a document pertaining to that individual according to Section
63G-2-603. The initial request must be made to the [GSRB-
administrater| CSRO _administrative assistant. An appeal from the
[ESRB—admintstrater's| CSRO _administrative assistant's decision
may be made to the [€SRB—ehairman]CSRO administrator under
the procedures of Section 63G-2-603.

C. Appeals of requests to amend a record shall be
informal adjudications under the Utah Administrative Procedures
Act.

R137-2-11. Request for Access for Research Purposes.

Access to private or controlled records for research
purposes is allowed by GRAMA under Section 63G-2-202(8).
Requests for access to such records for research purposes may be
made directly to the [ESRB]CSRO records officer.

KEY: public records, records access[%]

Date of Enactment or Last Substantive
[1993]2010

Authorizing, and Implemented or Interpreted Law: 63G-2-101
through 63[g]G-2-901; 63A-12-103 through 63A-12-104;
67-19a-203(8)

Amendment:

Commerce, Occupational and
Professional Licensing

R156-24b
Physical Therapy Practice Act Rule

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33584
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The Division and the Physical Therapy Licensing
Board reviewed the rule and determined that changes need
to be made to modify the education requirement for foreign-
educated applicants, update the continuing education
requirements to be less restrictive and more reader friendly,

and establish standards for continuing education
documentation to be maintained by licensees.
SUMMARY OF THE RULE OR CHANGE: In Section

R156-24b-103, statutory citation updated and capitalized
"Division". In  Section R156-24b-302a, proposed
amendments add to the list of educational deficiencies that
foreign-educated applicants for a physical therapist and
physical therapist assistant licenses could correct with
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completing college level credits or by passing College Level
Examination Program (CLEP). Section R156-24b-303b is
entirely rewritten. In Subsection R156-24b-303b(1), the
number of continuing education contact hours that a physical
therapist is required to complete in ethics/law is being
decreased from six to three because the Board,
representatives of the Utah Physical Therapy Association and
several individual therapists felt that six hours was too many
in this area. A listing of examples of subjects to be covered in
an ethics/law course is added. In  Subsection
R156-24b-303b(2), several modifications are made to the
standards for acceptable continuing education. Limits are
placed on the credit that licensees may receive for lecturing
or instructing continuing education courses. A listing of
acceptable course types is added. Limits on the number of
continuing education contact hours in various course types
are established. The list of acceptable providers of continuing
education is extended to individual facilities and commercial
continuing education providers. Information to be included in
documentation that will verify completion of continuing
education is established.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 58-24b-101 and Subsection
58-1-106(1)(a) and Subsection 58-1-202(1)(a)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Division will incur minimal costs
of approximately $50 to print and distribute the rule once the
proposed amendments are made effective. Any costs
incurred will be absorbed in the Division's current budget.

¢ LOCAL GOVERNMENTS: The proposed amendments to
the continuing education requirements have minimal savings
impact on a small number of local government entities, such
as school districts, that employ physical therapists and
physical therapist assistants. This is because the proposed
amendments allow individual facilities, such as a school
district, to host their own continuing education courses for
licensees without having to pay fees necessary to apply for
sponsorship of a third party.

¢ SMALL BUSINESSES: The proposed amendments to the
continuing education requirements have minimal savings
impact on small businesses because the change allows
individual facilities to host their own continuing education
courses without having to pay fees necessary to apply for
sponsorship of a third party. This may result in limited
savings for some physical therapy facilities.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The proposed amendments only apply to licensed physical
therapists and physical therapist assistants and applicants for
licensure in those classifications. The proposed amendments
in this filing could save physical therapists and physical
therapist assistants money because they allow individual
facilities to host their own continuing education courses. The
courses offered in a facility would likely have minimal or no
registration fees associated with the continuing education
offering. This would save the licensees money that they
would otherwise spend to travel to and register for continuing

education courses. The Division is not able to determine an
exact amount of savings due to a wide varying degree of
different circumstance.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
proposed amendments only apply to licensed physical
therapists and physical therapist assistants and applicants for
licensure in those classifications. The proposed amendments
in this filing could save physical therapists and physical
therapist assistants money because they allow individual
facilities to host their own continuing education courses. The
courses offered in a facility would likely have minimal or no
registration fees associated with the continuing education
offering. This would save the licensees money that they
would otherwise spend to travel to and register for continuing
education courses. The Division is not able to determine an
exact amount of savings due to a wide varying degree of
different circumstance.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This rule filing modifies the continuing education
requirements (allowing facilities to host continuing education
courses, reducing the number of hours required in ethics/law,
clarifying continuing education credit for lectures and
instruction, etc.); for foreign educated applicants, it expands
the types of course deficiencies that may be corrected; and
makes other technical amendments. No fiscal impact to
businesses is anticipated, and the amendments may result in
a cost savings for licensees as indicated in the rule summary.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL

LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Rich Oborn by phone at 801-530-6767, by FAX at
801-530-6511, or by Internet E-mail at roborn@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 06/01/2010 09:00 AM, Heber Wells Bldg, 160 E 300 S,
Conference Room 474, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Mark Steinagel, Director
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R156. Commerce, Occupational and Professional Licensing.
R156-24b. Physical Therapy Practice Act Rule.
R156-24b-103. Authority - Purpose.

This rule is adopted by the [¢]Division under the authority
of Subsection 58-1-106(1)(a) to enable the [é]Division to administer
Title 58, Chapter 24b.

R156-24b-302a.
Requirements.

(1) In accordance with Subsection 58-24b-302(1)(c), the
accredited school of physical therapy for a physical therapist shall
be accredited by CAPTE at the time of graduation.

(2) In accordance with Subsection 58-24b-302(3), an
applicant for licensure as a physical therapist who is educated
outside the United States whose degree was not accredited by
CAPTE shall document that the applicant's education is equal to a
CAPTE accredited degree by submitting to the Division a credential
evaluation from the Foreign Credentialing Commission on Physical
Therapy. Only educational deficiencies in [the-humanittes;—soetal-
setenees—and—tberal—arts|pre-professional sub]ect areas may be
corrected by completing college level credits in the deficient areas
or by passing the College Level Examination Program (CLEP)
demonstrating proficiency in the deficient areas._ Pre-professional
subject areas include the following:

(a) humanities;

(b) social sciences;

(c) liberal arts;

(d) physical sciences:

(e) biological sciences:;

(f) behavioral sciences:

(g) mathematics; or

(h) advanced first aid for health care workers.

(3) In accordance with Subsection 58-24b-302(2), a
physical therapist assistant shall complete one of the following
CAPTE accredited physical therapy education programs:

(a) an associates, bachelors, or masters program; or

(b) in accordance with Section 58-1-302, an applicant for
a license as a physical therapist assistant who has been licensed in a
foreign country whose degree was not accredited by CAPTE shall
document that the applicant's education is substantially equivalent
to a CAPTE accredited degree by submitting to the Division a
credential evaluation from the Foreign Credentialing Commission
on Physical Therapy.
humanities;—soetal-setenees-and-liberal-arts]pre-professional sub]ec
areas may be corrected by completing college level credits in the
deficient areas or by passing the College Level Examination
Program (CLEP) demonstrating proficiency in the deficient areas.
Pre-professional subject areas include the following:

(a) humanities;

(b) social sciences;

(c) liberal arts;

(d) physical sciences:

(e) biological sciences:;

(f) behavioral sciences:

(g) mathematics; or

(h) advanced first aid for health care workers.

Qualifications for Licensure - Education

Only educational deficiencies in [the—

R156-24b-303b. Continuing Education.

Required Hours. In accordance

requirements—ofthis—seetion:](1
with Subsection 58-24b-303(2), during each two year renewal cycle
commencing on June 1 of each odd numbered year:
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(a) A physical therapist shall be required to complete not.

fewer than 40 contact hours of continuing education of which a

minimum of three contact hours must be completed in ethics/law.

(b) A physical therapist assistant shall be required to
complete not fewer than 20 contact hours of continuing education of
which a minimum of three contact hours must be completed in
ethics/law.

(c) Examples of subjects to be covered in an ethics/law.

course for physical therapists and physical therapist assistants
include one or more of the following:

(i) patient/physical therapist relationships:

(ii) confidentiality:;

(iii) documentation;

(iv) charging and coding;

(v) compliance with state and/or federal laws that impact

the practice of physical therapy: and
(vi) _any subject addressed in the American Physical
Therapy Association Code of Ethics or Guide for Professional

(N) post-professional doctorate from a CAPTE accredited

program.

[6) lecturing _or_instructing a continuing education
course; or
(P) study of a scholarly peer-reviewed journal article.

ii) The following limits apply to the number of contact
hours recognized in the following course types during a two year
license renewal cycle:

(A) a maximum of 40 contact hours for initial specialty.

certification through the American Board of Physical Therapy
Specialties (ABPTS):

(B) a maximum of 40 contact hours for hours spent in a
post-professional doctorate or transitional doctorate CAPTE
accredited program;

(C) a maximum of 40 contact hours for hours spent in a
post-professional clinical residency or fellowship approved by the

American Physical Therapy Association;
(D) a maximum of half of the number of contact hours

Conduct.

(d) The required number of contact hours of continuing
education for an individual who first becomes licensed during the
two year renewal cycle shall be decreased in a pro-rata amount.

(e) The Division may defer or waive the continuing
education requirements as provided in Section R156-1-308d.

2 A continuing education course shall meet the

following standards:

(a) Time. FEach contact hour of continuing education

course credit shall consist of not fewer than 50 minutes of

education. Licensees shall only receive credit for lecturing or
instructing the same course up to two times. Licensees shall receive
one contact hour of continuing education for every two hours of
time spent:

(1) lecturing or instructing a course;

(ii) in a post-professional doctorate or transitional

required for renewal for lecturing or instructing in continuing
education courses meeting these requirements:

(E) a maximum of half of the number of contact hours
required for renewal for online or distance learning courses that
include examination and issuance of a completion certificate;

(F) a maximum of 12 contact hours for authoring a

published. peer-reviewed article;
(G) a maximum of 12 contact hours for authoring a

textbook chapter;

(H) a maximum of ten contact hours for personal or
group study of a scholarly peer-reviewed journal article;

(I) a maximum of six contact hours for authoring a non-
peer reviewed article or abstract of published literature or book

review; and

(J) a maximum of six contact hours for authoring a poster

or platform presentation.

doctorate program; or
(iii) in a post-professional clinical residency or fellowship

approved by the American Physical Therapy Association.

b) Course Content and Type. The course shall be
presented in a competent, well organized, and sequential manner
consistent with the stated purpose and objective of the course.

(1) The content of the course shall be relevant to the

practice of physical therapy and shall be completed in the form of

(c) Provider or Sponsor. The course shall be approved

by. conducted by, or under the sponsorship of one of the following:
(i) arecognized accredited college or university:

(ii) a state or federal agency:

iii) a professional association, organization, or facilit
involved in the practice of physical therapy; or

iv a commercial continuing education
providing a course related to the practice of physical therapy.

rovider

any of the following course types:
(A) department in-service;

(B) seminar;

(C) lecture;

(D) conference;

(E) training session;

(F) webinar;

(G) internet course;

(H) distance learning course;

(I) journal club;

(J) authoring of an article or textbook publication;
(K) poster platform presentation;

(L) specialty certification through the American Board of

Physical Therapy Specialties;
(M) post-professional clinical residency or fellowship
approved by the American Physical Therapy Association;

d) Objectives. The learning objectives of the course

shall be clearly stated in course material.

Faculty. The course shall be prepared and presented
by individuals who are qualified by education, training, and
experience.

__ (2) Documentation. Each licensee shall maintain_
adequate documentation as proof of compliance with this Section,.
such as a certificate of completion. school transcript, course
description, or other course materials. The licensee shall retain this.
proof for a period of three years after the end of the renewal cycle
for which the continuing education is due.

(1) At a minimum, the documentation shall contain the
following:

(A) the date of the course;

(B) the name of the course provider;

(C) the name of the instructor:

20
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(D) the course title;

(E) the number of contact hours of continuing education
credit; and

(F) the course objectives.

(ii) If the course is self-directed. such as personal or
group study or authoring of a scholarly peer-reviewed journal

article, the documentation shall contain the following:
(A) the dates of study or research;

(B) the title of the article, textbook chapter, poster, or
platform presentation;

(C) an abstract of the article, textbook chapter, poster, or
platform presentation;

(D) the number of contact hours of continuing education

credit; and

(E) the objectives of the self-study course.

(6) Extra Hours of Continuing Education. If a licensee
completes more than the required number of contact hours of

continuing education during the two-year renewal cycle specified in
Subsection (1), up to ten contact hours of the excess may be carried

over to the next two year renewal cycle. No education received
prior to a license being granted may be carried forward to apply
towards the continuing education required after the license is
granted.

KEY: licensing, physical therapy, physical therapist, physical
therapist assistant

Date of Enactment or Last Substantive Amendment:
16;-2009]2010

Notice of Continuation: January 30, 2007
Authorizing, and Implemented or
58-24b-101; 58-1-106(1)(a); 58-1-202(1)(a)

[August

Interpreted Law:

Commerce, Occupational and
Professional Licensing
R156-56

Utah Uniform Building Standard Act
Rules

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33566
FILED: 04/22/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this filing is to update the rule as
necessitated by H.B. 45, H.B. 73 and H.B. 183 which were
passed during the 2010 Legislative Session. The proposed
amendments clarify duties of the advisory peer committees,
update and clarify building code training fund requirements,
and make technical cleanup changes. (DAR NOTE: H.B. 45
(2010) is found at Chapter 232, Laws of Utah 2010, and will

be effective 07/01/2010. H.B. 73 (2010) is found at Chapter
53, Laws of Utah 2010, and was effective 05/11/2010. H.B.
183 (2010) is found at chapter 310, Laws of Utah 2010, and
will be effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: The term "rules"
has been replaced with "rule" throughout the rule. Also, the
words "Division" and "Commission" have been capitalized
throughout the rule where appropriate. In  Section
R156-56-102, amendments delete definitions of "Uniform
Building Standards" and "Unprofessional conduct" as they are
no longer used in the rule. In Section R156-56-202,
amendments clarify the duties of the advisory peer
committees. In Section R156-56-303, statute and rule
citations are updated. In Section R156-56-420, amendments
update current procedures for submitting funding requests to
the Uniform Building Code Commission Education Advisory
Committee and to clarify the criteria which the Committee
shall consider in approving funding grants. In Section
R156-56-604, amendments are made due to H.B. 73 which
changed the statute citation concerning contractor continuing
education requirements. In Sections R156-56-701 and
R156-56-703, and the new Sections R156-56-702,
R156-56-801, R156-56-802, R156-56-803, R156-56-804,
R156-56-805, R156-56-806, R156-56-807, R156-56-808,
R156-56-901, R156-56-902, R156-56-903, R156-56-904,
R156-56-905, R156-56-906, and R156-56-907, changes to
these sections are made as the result of H.B. 45 which now
adopts building codes by legislative action rather than by the
Division by administrative rule. This filing deletes all adopted
codes from the rule. It leaves approved codes which are still
approved by the Uniform Building Code Commission and the
Division. It also leaves the provisions dealing with the review
process for proposed amendments to adopted or approved
codes. In Section R156-56-801 (previously Section
R156-56-820), the amendments approve codes that were
reviewed and approved by the Uniform Building Code
Commission and were recommended to the Legislature to be
included in H.B. 45. Pursuant to H.B. 183 approved codes
are still approved by the Uniform Building Code Commission
rather than adopted by the Legislature. Section R156-56-920
is renumbered as Section R156-56-802. It should be noted
that even though numerous code books which have been
incorporated by reference in this rule are being deleted in this
rule filing, updated editions of the code books are now
contained in statute as a result of H.B. 45. Therefore, various
agencies/persons will still be responsible to purchase/have
knowledge concerning those code books.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 58-56-1 and Section 58-56-19 and
Subsection 58-1-106(1)(a) and Subsection 58-1-202(1)(a)
and Subsection 58-56-4(2) and Subsection 58-56-6(2)(a)

MATERIALS INCORPORATED BY REFERENCES:
+ Removes Table 1805.5(6) entitled "Empirical
Foundation Walls", published by Department of
Commerce, Division of Occupational and
Professional Licensing, 01/01/2007
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¢ Updates International Existing Building Code
(IEBC), including its appendix chapters, published
by International Code Council, 2009

¢ Removes International Building Code (IBC),
including Appendix J, published by International
Code Council, 2006

¢ Removes International Mechanical Code,
published by International Code Council, 2006

¢ Removes Utah Wildland Urban Interface Code
(UWUI), published by International Code Council,
2006

¢ Removes International Energy Conservation Code
(IECC), published by International Code Council,
2006

+ Removes National Electrical Code (NEC),
published by National Fire Protection Association,
2008

+ Removes International Fuel Gas Code (IFGC),
published by International Code Council, 2006

¢ Removes International Plumbing Code (IPC),
published by International Code Council, 2006

¢ Removes International Residential Code (IRC),
published by International Code Council, 2006

+ Removes Appendix E of the International
Residential Code, published by International Code
Council, 2006

¢ Removes Pre-standard and Commentary for the
Seismis Rehabilitation of Buildings (FEMA 356),
published by Federal Emergency Management
Agency (FEMA), November 2000

¢ Removes NFPA 225 Model Manufactured Home
Installation Standard, published by National Fire
Protection Association (NFPA), 2005

¢ Removes Federal Manufactured Housing
Construction and Safety Standards (HUD Code),
published by Department of Housing and Urban
Development, 04/01/1990

+ Adds ASCE/SEI 41-06, the Seismic Rehabilitation
of Existing Buildings, published by American Society
of Civil Engineers (ASCE), 2007

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The amendments that are being
proposed implement legislation from the recent 2010
Legislative Session and will not result in any additional impact
on any party beyond what was identified in the legislative
fiscal notes associated with the bills identified above.

¢+ LOCAL GOVERNMENTS: The amendments that are being
proposed implement legislation from the recent 2010
Legislative Session and will not result in any additional impact
on any party beyond what was identified in the legislative
fiscal notes associated with the bills identified above.

¢ SMALL BUSINESSES: The amendments that are being
proposed implement legislation from the recent 2010
Legislative Session and will not result in any additional impact
on any party beyond what was identified in the legislative
fiscal notes associated with the bills identified above.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The amendments that are being proposed implement
legislation from the recent 2010 Legislative Session and will
not result in any additional impact on any party beyond what
was identified in the legislative fiscal notes associated with
the bills identified above.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
amendments that are being proposed implement legislation
from the recent 2010 Legislative Session and will not result in
any additional impact on any party beyond what was
identified in the legislative fiscal notes associated with the
bills identified above.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
As indicated in the rule summary, this filing conforms the
existing rule to recent statutory amendments. No fiscal
impact to businesses is anticipated.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL

LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Dan Jones by phone at 801-530-6720, by FAX at
801-530-6511, or by Internet E-mail at dansjones@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 06/09/2010 09:00 AM, State Office Building, 450 N State
Street, Room 4112, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Mark Steinagel, Director

R156. Commerce, Occupational and Professional Licensing.
R156-56. Utah Uniform Building Standard Act Rule[s].
R156-56-101. Title.

[Fhesesrudes—are]This rule is known as the "Utah Uniform
Building Standard Act Rule[s]".

R156-56-102. Definitions.
In addition to the definitions in Title 58, Chapters 1, 55
and 56, as used in Title 58, Chapter 56 or [thesertdes]this rule:
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(1)  "Building permit" means, for the purpose of
determining the building permit surcharge under Subsection
58-56-9(4), a warrant, license or authorization to build or construct
a building or structure or any part thereof.

(2) "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection
58-56-9(4), fees assessed by an agency of the state or political
subdivision of the state for the issuance of permits for construction,
alteration, remodeling, and repair and installation including
building, electrical, mechanical and plumbing components.

(3) "Employed by a local regulator, state regulator or
compliance agency" means, with respect to Subsection 58-56-9(1),
the hiring of services of a qualified inspector whether by an
employer/employee relationship, an independent contractor
relationship, a fee-for-service relationship or any other lawful
arrangement under which the regulating agency purchases the
services of a qualified inspector.

(4) "Inspector" means a person employed by a local
regulator, state regulator or compliance agency for the purpose of
inspecting  building, electrical, plumbing or mechanical
construction, alteration, remodeling, repair or installation in
accordance with the codes adopted under [these-rutes]this rule and
taking appropriate action based upon the findings made during
inspection.

(5) "Permit number", as used in Sections R156-56-401
and R156-56-402, means the standardized building permit number
described below in R156-56-401.

(6) "Refuses to establish a method of appeal" means with
respect to Subsection 58-56-8(3), that a compliance agency does not
in fact adopt a formal written method of appealing uniform building
standard matters in accordance with generally recognized standards
of due process; or, that the compliance agency does not convene an
appeals board and render a decision in the matter within ninety days
from the date on which the appeal is properly filed with the
compliance agency.[

E;a UHiﬁEFﬁi B”i]diﬁg Staﬁda=§5" EaRS ﬂie ssdes

R156-56-103. Authority.

[Fhese—+utes—are]This rule is adopted by the [d]Division
under the authority of Subsection 58-1-106(1)(a) to enable the
[d]Division to administer Title 58, Chapter 56.

R156-56-105. Board of Appeals.

If the [e]Commission is required to act as an appeals
board in accordance with the provisions of Subsection 58-56-8(3),
the following shall regulate the convening and conduct of the
special appeals board:

(1) If a compliance agency refuses to establish a method
of appeal regarding a uniform building standard issue, the appealing
party may petition the [¢]Commission to act as the board of appeals.

(2) The person making the appeal shall file the request to
convene the [e]Commission as an appeals board in accordance with
the requirements for a request for agency action, as set forth in
Subsection 63G-4-201(3)(a) and Section R151-46b-7. A request by

other means shall not be considered. Any request received by the
[e]Commission or [¢]Division by any other means shall be returned
to the appellant with appropriate instructions.

(3) A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of the
dispute shall be submitted as an attachment to the request. If the
person making the appeal requests, but does not timely receive a
final written decision, the person shall submit an affidavit to this
effect in lieu of the final written decision.

(4) The request shall be filed with the [¢]Division no later
than 30 days following the issuance of the disputed written decision
by the compliance agency.

(5) The compliance agency shall file a written response to
the request not later than 20 days after the filing of the request. The
request and response shall be provided to the [e¢]Commission in
advance of any hearing in order to properly frame the disputed
issues.

(6) Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may, upon
a showing of good cause, be modified by the presiding officer
conducting the proceeding.

(7) The [e]Commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8) Upon the convening of the [e]Commission as an
appeals board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict of
interest which would preclude the member from fairly hearing and
deciding the issue. If it is determined that a conflict does exist, the
member shall be excused from participating in the proceedings.

(9) The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title 63G,
Chapter 4.

(10) Decisions relating to the application and
interpretation of the code made by a compliance agency board of
appeals shall be binding for the specific individual case and shall
not require [e]Commission approval.

R156-56-106. Fees.

In accordance with Subsection 58-56-9(4), on April 30,
July 31, October 31 and January 31 of each year, each agency of the
state and each political subdivision of the state which assesses a
building permit fee shall file with the [d]Division a report of
building fees and surcharge for the immediately preceding calendar
quarter; and, shall remit 80% of the amount of the surcharge to have
been assessed to the [é]Division.
R156-56-202. Advisory Peer Committees Created -
Membership - Duties.

(1) There is created in accordance with Subsection
58-1-203(1)(f) and 58-56-5(10)(e), the following committees as
advisory peer committees to the Uniform Building Codes
Commission:

(a) the Education Advisory Committee consisting of nine
members, which shall include a design professional, a general
contractor, an electrical contractor, a mechanical or plumbing
contractor, an educator, and four inspectors (one from each of the
specialties of plumbing, electrical, mechanical and general
building);
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(b) the Plumbing and Health Advisory Committee
consisting of nine members;

(c) the Structural Advisory Committee consisting of
seven members;

(d) the Architectural Advisory Committee consisting of
seven members;

(e) the Fire Protection Advisory Committee consisting of
five members;

(i) This committee shall join together with the Fire
Advisory and Code Analysis Committee of the Utah Fire Prevention
Board to form the Unified Code Analysis Council.

(i) The Unified Code Analysis Council shall meet as
directed by the Utah Fire Prevention Board or as directed by the
Uniform Building Code Commission or as needed to review fire
prevention and building code issues that require definitive and
specific analysis.

(iii) The Unified Code Analysis Council shall select one
of its members to act in the position of chair and another to act as
vice chair. The chair and vice chair shall serve for one year terms
on a calendar year basis. Elections for chair and vice chair shall
occur at the meeting conducted in the last quarter of the calendar
year.

(iv) The chair or vice chair shall report to the Utah Fire
Prevention Board or Uniform Building Code Commission
recommendations of the council with regard to the review of fire
and building codes;

(f) the Mechanical Advisory Committee consisting of
seven members; and

(g) the Electrical Advisory Committee consisting of
seven members.

(2) The committees shall be appointed and serve in
accordance with Section R156-1-205. The membership of each
committee shall be made up of individuals who have direct
knowledge or involvement in the area of code involved in the title
of that committee.

(3) The duties and responsibilities of the committees shall
include:

(a) review of codes proposed for adoption or approval as

assigned by the Division in collaboration with the Commission;
(b) review of requests for amendments to the adopted

codes or approved codes as assigned to each committee by the
[é]Division with the collaboration of the [e]Commission;
([b]c) submission of recommendations concerning the

[requests—foramendment|reviews made under Subsection (a) and

(b); and

([e]ld) the Education Advisory Committee shall review
and make recommendations regarding funding requests which are
submitted, and review and make recommendations regarding
budget, revenue and expenses of the education fund established
pursuant to Subsection 58-56-9(4).

R156-56-302. Licensure of Inspectors.

In accordance with Subsection 58-56-9(1), the licensee
classifications, scope of work, qualifications for licensure, and
application for license are established as follows:

(1) License Classifications. Each inspector required to be

(a) Combination Inspector; or

(b) Limited Inspector.

(2) Scope of Work. The scope of work permitted under
each inspector classification is as follows:

(a) Combination Inspector.

(i) Inspect the components of any building, structure or
work for which a standard is provided in the specific edition of the
codes adopted under [these—rutes]this rule or amendments to these
codes as included in [these-rales]this rule.

(ii) Determine whether the construction, alteration,
remodeling, repair or installation of all components of any building,
structure or work is in compliance with the adopted codes.

(iii) After determination of compliance or noncompliance
with the adopted codes take appropriate action as is provided in the
aforesaid codes.

(b) Limited Inspector.

(i) A Limited Inspector may only conduct activities under
Subsections (ii), (iii) or (iv) for which the Limited Inspector has
maintained current certificates under the adopted codes as provided
under Subsections R156-56-302(3)(b) and R156-56-302(2)(c)(ii).

(i) Subject to the limitations of Subsection (i), inspect
the components of any building, structure or work for which a
standard is provided in the specific edition of the codes adopted
under [these—swles|this rule or amendments to these codes as
included in [these-rules]this rule.

(iii)  Subject to the limitations under Subsection (i),
determine whether the construction, alteration, remodeling, repair or
installation of components of any building, structure or work is in
compliance with the adopted codes.

(iv) Subject to the limitations under Subsection (i), after
determination of compliance or noncompliance with the adopted
codes, take appropriate action as is provided in the adopted codes.

(3) Qualifications for Licensure. The qualifications for
licensure for each inspector classification are as follows:

(a) Combination Inspector.

Has passed the examination for and maintained as current
the following national certifications for codes adopted under [these
rades|this rule:

(i) the "Combination Inspector Certification" issued by
the International Code Council; or

(ii) all of the following certifications:

(A) the "Building Inspector Certification" issued by the
International Code Council or both the "Commercial Building
Inspector Certification" and the "Residential Building Inspector
Certification" issued by the International Code Council;

(B) the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical Certification"
issued by the International Association of Electrical Inspectors, or
both the "Commercial Electrical Inspector Certification" and the
"Residential Electrical Inspector Certification" issued by the
International Code Council,

(C) the "Plumbing Inspector Certification" issued by the
International Code Council, or both the "Commercial Plumbing
Inspector Certification" and the "Residential Plumbing Inspector
Certification" issued by the International Code Council; and

(D) the "Mechanical Inspector Certification" issued by

licensed under Subsection 58-56-9(1) shall qualify for licensure and the International Code Council or both the "Commercial
be licensed by the [d]Division in one of the following Mechanical Inspector Certification" and the "Residential
classifications:
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Mechanical Inspector Certification" issued by the International
Code Council.

(b) Limited Inspector.

Has passed the examination for and maintained as current
one or more of the following national certifications for codes
adopted under [these-rules]this rule:

(i) the "Building Inspector Certification" issued by the
International Code Council;

(i) the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical Certification"
issued by the International Association of Electrical Inspectors;

(iii) the "Plumbing Inspector Certification" issued by the
International Code Council;

(iv) the "Mechanical Inspector Certification" issued by
the International Code Council,

(v) the "Residential Combination Inspector Certification"
issued by the International Code Council;

(vi) the "Commercial Combination Certification" issued
by the International Code Council;

(vii) the "Commercial Building Inspector Certification"
issued by the International Code Council;

(viii) the "Commercial Electrical Inspector Certification"
issued by the International Code Council;

(ix) the "Commercial Plumbing Inspector Certification"
issued by the International Code Council;

(x) the "Commercial Mechanical Inspector Certification
issued by the International Code Council;

(xi) the "Residential Building Inspector Certification"
issued by the International Code Council;

(xii) the "Residential Electrical Inspector Certification"
issued by the International Code Council;

(xiii) the "Residential Plumbing Inspector Certification"
issued by the International Code Council;

(xiv) the "Residential Mechanical Inspector Certification"
issued by the International Code Council;

(xv) any other special or otherwise limited inspector
certifications used by the International Code Council which
certifications cover a part of the codes adopted under [these-
riles|this rule including but not limited to each of the following:
Reinforced Concrete Special Inspector, Prestressed Concrete
Special Inspector, Structural Masonry Special Inspector, Structural
Steel and Bolting Special Inspection, Structural Welding Special
Inspection, Spray Applied Fire Proofing Special Inspector,
Residential Energy Inspector, Commercial Energy Inspector;

(xvi) the Certified Welding Inspector Certification issued
by the American Welding Society;

(xvii) any other certification issued by an agency
specified in Chapter 17 of the IBC or an agency specified in the
referenced standards; or

(xviii) any combination certification which is based upon
a combination of one or more of the above listed certifications.

(¢) If no qualification is listed in the IBC for a special
inspector, the special inspector may submit his qualifications to the
licensing board for approval.

(4) Application for License.

(a) An applicant for licensure shall:

(1) submit an application in a form prescribed by the
[¢]Division; and

(i) pay a fee determined by the department pursuant to
Section 63J-1-504.

(5) Code transition provisions.

(a) If an inspector or applicant obtains a new, renewal or
recertification or replacement national certificate after a new code
or code edition is adopted, the inspector or applicant is required to
obtain that certification under the currently adopted code or code
edition.

(b) After a new code or new code edition is adopted
under [these—rwdes]this rule, the inspector is required to re-certify
their national certification to the new code or code edition at the
next available renewal cycle of the national certification.

(c) If a licensed inspector fails to obtain the national
certification as required in Subsection (a) or (b), their authority to
inspect for the area covered by the national certification
automatically expires at the expiration date of the national
certification that was not obtained as required.

(d) If an inspector recertifies a national certificate on a
newer edition of the codes adopted before that newer edition is
adopted under [these—rwles]this rule, such recertification shall be
considered as a current national certification as required by [these
rafes|this rule.

(e) If an inspector complies with these transition
provisions, the inspector shall be considered to have a current
national certification as required by [thesertles]this rule.

R156-56-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1)(a), the
renewal date for the two-year cycle applicable to licenses under
Title 58, Chapter 56 is established by rule in Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-56-420. Administration of Building Code Training Fund.

In accordance with Subsection 58-56-9(3)(a), the Division
shall use monies received under Subsection 58-56-9(4) to provide
education regarding codes and code amendments to building
inspectors and individuals engaged in construction-related trades or
professions. The following procedures, standards and policies are
established to apply to the administration of the fund:

(1) The Division shall not approve or deny expenditure
requests from the Building Code Training Fund ("the fund") until
the Uniform Building Code Commission (UBCC) Education
Advisory Committee ("the Committee"), created in accordance with
Subsections  58-1-203(1)(f), 58-56-5(10)(d) and (e), and
R156-56-202(1)(a) has considered and made its recommendations
on the requests.

(2) Appropriate funding expenditure categories include:

(a) grants in the form of reimbursement funding to the
following organizations which administer code related educational
events, seminars or classes:

(1) schools, colleges, universities,
universities or other institutions of learning;

(ii) professional associations or organizations; and

(iii)) governmental agencies.

(b) costs or expenses incurred as a result of educational
events, seminars or classes directly administered by the Division;

departments of
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(c) expenses incurred for the salary, benefits or other
compensation and related expenses resulting from the employment
of'a Board Secretary;

(d) office equipment and associated administrative
expenses required for the performance of the duties of the Board
Secretary, including but not limited to computer equipment,
telecommunication equipment and costs and general office supplies;
and

(e) other related expenses as determined by the Division.

(3) The following procedure shall be used for submission,
review and payment of funding grants:

 (a) [A-funding-grant-applieant shall-submit-a—Tentative

—— B)—]A funding grant applicant shall submit a completed
"Application for Building Code Training Funds Grant" [preferably
]a minimum of 15 days prior to the meeting at which the request is
to be considered and prior to the training event on forms provided
for that purpose by the Division. Applications received less than 15
days prior to a meeting may be denied.[

. " | inelude—in

d
([¢]b) Payment of approved funding grants will be made
as reimbursement after the approved event, class, or seminar has
been held and the required receipts, invoices and supporting

documentation,_including proof of payment if requested by the
Division or Committee, have been submitted to the Division.

(4) The Committee shall consider the following in
determining whether to recommend approval of a proposed funding
request to the Division:

(a) the fund balance available and whether the proposed
request meets the overall training objectives of the fund, including
but not limited to:

(i) the need for training on the subject matter;

(ii) the need for training in the geographical area where.
the training is offered: and

(iii) the need for training on new codes being considered
for adoption;

(b) the prior record of the program sponsor in providing
codes training including:

(i) whether the subject matter taught was appropriate;

ii) whether the instructor was appropriately qualified and

prepared; and
(iii) whether the program sponsor followed appropriate
and adequate procedures and requirements in providing the training

and submitting requests for funding:
([e]c) costs of the facility including:

(1) the location of a facility or venue to the type of event,
seminar or class;

(i1) the suitability of said facility or venue with regard to
the anticipated attendance at or in connection with additional non-
funded portions of an event or conference;

(iii) the duration of the proposed educational event,
seminar or class; and

(iv)  whether the proposed cost of the facility is
reasonable compared to the cost of alternative available facilities;

([b]d) the estimated cost for instructor fees including:

(i) the experience or expertise of the instructor in the
proposed training area;

(ii) the quality of training based upon events, seminars or
classes that have been previously taught by the instructor;

(iii) the drawing power of the instructor, meaning the
ability to increase the attendance at the proposed educational event,
seminar or class;

(iv) travel expenses; and

(v) whether the proposed cost for the instructor or
instructors is reasonable compared to the costs of similar
educational events, seminars or classes;

([ele) the estimated cost of advertising materials,
brochures, registration and agenda materials including:

(i) printing costs which may include creative or design
expenses; and

(i) whether delivery or mailing costs, including postage
and handling, are reasonable compared to the cost of alternate
available means of delivery;

([d]f) other reasonable and comparable cost alternatives
for each proposed expense item; and

([e]lg) any other information the Committee reasonably
believes may assist in evaluating a proposed expenditure.

(5) Joint Functions.

(a) "Joint function" means a proposed event, class,
seminar or program that provides code or code related education
and education or activities in other areas.

(b) Only the prorated portions of a joint function which
are code and code related education are eligible for a funding grant.

(¢) In considering a proposed funding request that
involves a joint function, the Committee shall consider whether:

(i) the expenses subject to funding are reasonably
prorated for the costs directly related to the code and code
amendment education; and

(ii) the education being proposed will be reasonable and
successful in the training objective in the context of the entire
program or event.

(6) Advertising materials, brochures and agenda or
training materials for a funded educational event, seminar or class
shall include a statement which acknowledges that partial funding
of the training program has been provided by the Utah Division of
Occupational and Professional Licensing from the 1% surcharge
funds on all building permits.

R156-56-501. Administrative Penalties - Unlawful Conduct.

In accordance with Subsections 58-56-9.1 and 58-56-9.5,
unless otherwise ordered by the presiding officer, the following fine
schedule shall apply:

(1) Engaging in the sale of factory built housing without
being registered.

First offense: $500

Second offense: $1,000

(2) Selling factory built housing within the state as a
dealer without collecting and remitting to the [é]Division the fee
required by Section 58-56-17.

First offense: $500

Second offense: $1,000

(3) Acting as a building inspector or representing oneself
to be acting as a building inspector, unless licensed or exempted
from licensure under Title 58, Chapter 56 or using the title building
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inspector or any other description, words, letters, or abbreviation
indicating that the person is a building inspector if the person has
not been licensed under Title 58, Chapter 56.

First offense: $500

Second offense: $1,000

(4) Acting as a building inspector beyond the scope of the
license held.

First offense: $500

Second offense: $1,000

(5) Hiring or employing in any manner an unlicensed
person as a building inspector, unless exempted from licensure.

First offense: $800

Second offense: $1,600

(6) Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor. If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not to
exceed the maximum fine allowed under Section 58-56-9.5.

(7) If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(8) An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(9) In all cases the presiding officer shall have the
discretion, after a review of the aggravating or mitigating
circumstances, to increase or decrease the fine amount based on the
evidence reviewed.

R156-56-601. Modular Unit Construction and Set-up.

Modular construction and set-up shall be as set forth in
accordance with the following:

(1) Construction shall be in accordance with the building
standards accepted by the state pursuant to Section 58-56-4.

(2) The inspection of the construction, modification of or
set-up of a modular unit shall be the responsibility of the local
regulator; however, nothing in [these—+ules]this rule shall preclude
the local regulator from entering into an agreement with another
qualified person for the inspection of the unit(s) in the
manufacturing facility.

R156-56-604.

Requirements.
[(9——]Pursuant to Subsection 58-56-15(1)(f)(ii),

continuing education required for manufactured housing installation

contractors is [defined-and-elarified-asfoHows:

——fay—1]the continuing education required by Subsection

[58-55-50+2 )~ whieh-is-effeetiveJuly152605]58-55-303(2)(b).

R156-56-701.

Factory Built Housing Continuing Education

Standards|Adopted and Approved Codes.
(1) Adopted Codes. The Division shall publish the codes
adopted by the Legislature pursuant to Section 58-56-4 on its

website as a separate document and adopted codes shall be no
longer be mCOLporated into thlS rule. [I-n—&eeefd-&ﬁee—th-h—Sﬂbseeﬁeﬂ

[Speeifie—Editi ¢ Unif Buildi

(2) Approved Codes.

In accordance with Subsection
58-56-4(6), and subject to the limitations contained in Subsection
58-56-4(7), the following codes or standards are hereby
incorporated by reference and approved for use and adoption by a
compliance agency as the construction standards which may be
applied to existing buildings in the regulation of building alteration,
remodeling, repair, removal, seismic evaluation and rehabilitation in
the state:

(a) the 1997 edition of the Uniform Code for the
Abatement of Dangerous Buildings (UCADB) promulgated by the
International Code Council;

(b) the [2006]2009 edition of the International Existing
Building Code (IEBC), including its appendix chapters,
promulgated by the International Code Council;
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(c) ASCE 31-03, Seismic Evaluation of Existing
Buildings, promulgated by the American Society of Civil
Engineers;

(d) [Pre-standard-and-Commentaryfor|[ASCE/SEI 41-06 SRS
the Seismic Rehabilitation of Existing Buildings,[FEMA—356)  lmitedte:

pub d¢—b derd mergeney—Man aoetet—> oeHe ———fa)ytheInternational Property Maintenanee-Ceode;
Nevember2000) |promulgated by the American Society of Civil ———b)—the—International Private—Sewage—Disposal—Cede;-

Engineers, 2007 edition.|

R156-56-[763]702. Requests for Code Amendments.

In accordance with Subsection 58-56-7(1), the procedure
and manner under which requests for amendments to codes shall be
filed with the [d]Division and recommended or declined for
adoption are as follows:

(1) All requests for amendments to any of the [antfors
building—standards]adopted codes or approved codes shall be
submitted to the [¢]Division on forms specifically prepared by the
[¢]Division for that purpose.

(2) The processing of requests for code amendments shall
be in accordance with [é]Division policies and procedures.
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(4) Section [666:22]606.2.1 is deleted and replaced with
the following:

[66222]1606.2.1 Parapet bracing, wall anchors, and other
appendages. Buildings constructed prior to 1975 shall have parapet
bracing, wall anchors, and appendages such as cornices, spires,
towers, tanks, signs, statuary, etc. evaluated by a licensed engineer
when said building is undergoing reroofing, or alteration of or repair
to said feature. Such parapet bracing, wall anchors, and appendages
shall be evaluated in accordance with the reduced International
Building Code level seismic forces as specified in IEBC Section
[5664+1+3]101.5.4.2 and design procedures of Section
[5064+4+]101.5.4. When found to be deficient because of design
or deteriorated condition, the engineer's recommendations to
anchor, brace, reinforce, or remove the deficient feature shall be
implemented.

EXCEPTIONS:

1. Group R-3 and U occupancies.

2. Unreinforced masonry parapets need not be braced
according to the above stated provisions provided that the
maximum height of an unreinforced masonry parapet above the
level of the diaphragm tension anchors or above the parapet braces
shall not exceed one and one-half times the thickness of the parapet
wall. The parapet height may be a maximum of two and one-half
times its thickness in other than Seismic Design Categories D, E, or
F.[

R156-56-[820]801. Statewide Amendments to the IEBC.
The following are adopted as amendments to the IEBC to
be applicable statewide:
(1) In Section 101.5 the exception is deleted.
(2) [SeetionR1663-2—is—deleted—and-replaced—with—the-

——3>—]In Section 202 the definition for existing buildings is
deleted and replaced with the following:

EXISTING BUILDING. A building lawfully erected
[prior-toFanuary+2002|under a prior adopted code, or one which
is deemed a legal non-conforming building by the code official, and
one which is not a dangerous building.

(3) In Section 605.1, Exception number 3. the following

is added at the end of the sentence:

"unless undergoing a change of occupancy
classification."
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([#15) Section 907.3.1 is deleted and replaced with the
following:

907.3.1 Compliance with the International Building Code.
When a building or portion thereof is subject to a change of
occupancy such that a change in the nature of the occupancy results
in a higher seismic occupancy based on Table 1604.5 of the
International Building Code; or where such change of occupancy
results in a reclassification of a building to a higher hazard category
as shown in Table 912.4; or where a change of a Group M
occupancy to a Group A, [EFMI]E. F. M. R-1, R-2, or R4
occupancy with two-thirds or more of the floors involved in Level 3
alteration work; or when such change of occupancy results in a
design occupant load increase of 100% or more, the building shall
conform to the seismic requirements of the International Building
Code for the new seismic use group.

Exceptions 1-4 remain unchanged.

5. Where the design occupant load increase is less than
25 occupants and the occupancy category does not change.

([8]6) In Section 912.7.3 exception 2 is deleted.

([917) In Section 912.8 number 7 is added as follows:

7. When a change of occupancy in a building or portion
of a building results in a Group R-2 occupancy, not less than 20
percent of the dwelling or sleeping units shall be Type B dwelling
or sleeping units. These dwelling or sleeping units may be located
on any floor of the building provided with an accessible route. Two
percent, but not less than one unit, of the dwelling or sleeping units
shall be Type A dwelling units.
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R156-56-[920]802. Local Amendment to the IEBC.
The following are adopted as amendments to the IEBC to
be applicable to the following jurisdictions:

None.
KEY: contractors, building codes, building inspections,
licensing
Date of Enactment or Last Substantive Amendment: [August
24;2009]2010

Notice of Continuation: March 29, 2007

Authorizing, and Implemented or Interpreted Law: 58-1-106(1)
(a); 58-1-202(1)(a); 58-56-1;__ 58-56-4(2);
58-56-18]; 58-56-19

Commerce, Occupational and
Professional Licensing
R156-78
Vocational Rehabilitation Counselors
Licensing Act Rule

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33585
FILED: 04/29/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The Division and the Vocational Rehabilitation
Counselors Licensing Board reviewed the rule and
determined that changes need to be made to make technical
changes, replace references to licensed vocational
rehabilitation counselor with "LVRC", modify the listing of
"related field" and update the Code of Professional Ethics for
Rehabilitation Counselors to the 2010 edition.

SUMMARY OF THE RULE OR CHANGE: The term "licensed
vocational rehabilitation counselor" has been replaced with
"LVRC" throughout the rule. In Section R156-78-102, adds
"LVRC" as an acronym for licensed vocational rehabilitation
counselor. Subsection R156-78-102(4)(a) adds "educational
psychology with rehabilitation counseling emphasis" and
"special education with rehabilitation counseling emphasis"
as related fields. This addition is necessary because people
with these degrees completed coursework years ago at Utah
schools that is equivalent to coursework in today's
rehabilitation counseling degrees. To not include these
degrees after 01/01/2011 as related fields prevents otherwise
qualified vocational rehabilitation counselors from becoming
licensed. "Educational psychology" and "special education
with rehabilitation counseling emphasis" are removed in
Subsection R156-78-102(3)(b) because they are separately
listed in Subsection R156-78-102(3)(a). The remaining

58-56-6(2)(a)[:—

subsections are renumbered. In Section R156-78-502,
updated the Code of Professional Ethics for Rehabilitation
Counselors from the 2002 edition to the 2010 edition.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 58-78-101 and Subsection 58-1-106(1)
(a) and Subsection 58-1-202(1)(a)

MATERIALS INCORPORATED BY REFERENCES:
+ Updates Code of Professional Ethics for
Rehabilitation Counselors, published by Commission
on Rehabilitation Counselor Certification,
01/01/2010

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Division will incur minimal costs
of approximately $50 to print and distribute the rule once the
proposed amendments are made effective. Any costs
incurred will be absorbed in the Division's current budget.
The proposed amendments have a low likelihood of any
additional cost or saving impact on the Division beyond the
amount identified above. The Division may approve a few
more license applications after 01/01/2011 due to the
inclusion of "educational psychology with rehabilitation
counseling emphasis" and "special education with
rehabilitation counseling emphasis" as related fields in
Section R156-78-102.

¢ LOCAL GOVERNMENTS: The proposed amendments only
apply to licensed vocational rehabilitation counselors and
applicants for licensure in that classification. As a result, the
proposed amendments do not apply to local governments.

¢ SMALL BUSINESSES: The proposed amendments only
apply to licensed vocational rehabilitation counselors and
applicants for licensure in that classification. Licensees and
applicants for licensure may work in a small business;
however, the proposed amendments would not directly affect
the business.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The proposed amendments only apply to licensed vocational
rehabilitation counselors and applicants for licensure in that
classification. Under the proposed amendments, applicants
for the LVRC license after 01/01/2011 who have degrees in
"educational psychology with rehabilitation counseling
emphasis" or "special education with rehabilitation counseling
emphasis" will meet the education requirement. As a result, a
few more applicants may qualify for licensure and these
applicants stand to benefit financially from the proposed
amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
proposed amendments only apply to licensed vocational
rehabilitation counselors and applicants for licensure in that
classification. Under the proposed amendments, applicants
for the LVRC license after 01/01/2011 who have degrees in
"educational psychology with rehabilitation counseling
emphasis" or "special education with rehabilitation counseling
emphasis" will meet the education requirement. As a result, a
few more applicants may qualify for licensure and these
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applicants stand to benefit financially from the proposed
amendments. There is also no cost involved with obtaining
the updated edition of the Code of Professional Ethics for
Rehabilitation Counselors since the document is available on
the Internet.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This rule filing expands the list of education in related fields
that meets the requirements for licensure and makes other
technical amendments. No fiscal impact to businesses is
anticipated beyond those addressed in the rule summary.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL

LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Rich Oborn by phone at 801-530-6767, by FAX at
801-530-6511, or by Internet E-mail at roborn@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 06/01/2010 10:00 AM, Heber Wells Bldg, 160 E 300 S,
Conference Room 474, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Mark Steinagel, Director

R156. Commerce, Occupational and Professional Licensing.
R156-78. Vocational Rehabilitation Counselors Licensing Act
Rule.

R156-78-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
78, as used in Title 58, Chapters 1 and 78 or in this rule:

(1) "Disability related work experience", as used in
Subsection 58-78-302(1)(e), means the practice of providing
vocational rehabilitation services as defined in Subsection
58-78-102(3).

(2) "In-service" means a continuing education course that
meets the requirements in Subsection R156-78-304(4) and is hosted
or sponsored by an employer and not by a professional association,
society or organization related to the profession.

(3) "LVRC" means a licensed vocational rehabilitation
counselor.

([3]4) "Related field", as used in Subsection 58-78-302(1)
(d), includes_any of the following:

()@ psychology[s];

(ii) clinical psychology[;].

(iii) counseling psychologyl[;]:

(iv) professional guidance and counseling[;]:

(v) social work[;]:
(vi) [and-]educational counseling;[-and]
vii educational psycholo with _rehabilitation

counseling emphasis: and

(viii) special education with rehabilitation counseling
emphasis; and

(b) before January 1, 2011, [edueational-psyehology—]
rehabilitation studles[—speetal—edtleaﬁeﬂ—wﬁh—reh-ab%l-ie&t-ieﬂ—
eeunseling-emphasts] and marriage and family therapy.

([4]5) "Supervision”, as wused in Subsections
58-78-302(1)(e) and 58-78-304(1) means general supervision in that
the supervising licensee:

(a) has authorized the work to be performed by the
person being supervised;

(b) is available for consultation with the person being
supervised by personal face-to-face contact, or direct voice contact
by telephone, radio, or some other means, whether or not the
supervising licensee is located on the same premises as the person
being supervised;

(c) provides necessary consultation within a reasonable
period of time; and

(d) maintains routine personal contact with the person
being supervised.

([516) "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 78, is further defined in accordance with Subsection
58-1-203(1)(e) in Section R156-78-502.

([6]7) "Vocational assessment", as used in Subsection
58-78-102(3)(c), includes the performance of forensic evaluations.

R156-78-302b. Experience Requirement.

(1) An applicant for licensure verifying completion of the
experience requirement established in Subsection 58-78-302(1)(e)
with experience that was not completed under the supervision of an
LVRC [lieensed—voeational rehabilitation—eounselor-lmust apply for
licensure before January 1, 2011 for the applicant's experience to
count toward completion of the experience requirement. Applicants
for licensure who apply on or after January 1, 2011 must verify
completion of experience under the supervision of an
LVRC(C[Jeensed-voeationalrehabilitationeounseler].

(2) A maximum of 2,000 hours of supervised experience
during any one year period may be credited toward the 4,000 hour
supervised experience requirement.

R156-78-302d.
Requirements.

In accordance with Subsection 58-78-302(1)(f),
examination requirements for licensure as an LVRC [veeattonal-
rehabilitationr—eeunseler—Jinclude  passing the  Certified
Rehabilitation Counselor Examination administered by the
Commission on Rehabilitation Counselor Certification.

Qualifications for Licensure - Examination

R156-78-304. Continuing Education.
(1) In accordance with Subsection 58-78-303(3), there is
established a continuing education requirement for all individuals
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licensed under Title 58, Chapter 78 as an LVRC[—veeational-
rehabilitatteneetnseler].

2 During the annual license renewal period
commencing April 1 of each year, an ILVRC [veeational—
rehabilitationeeunselor|shall be required to complete not less than
20 hours of continuing education directly related to the licensee's
professional practice of which a minimum of two hours must be
completed in ethics/law.

(3) The required number of hours of continuing education
for an individual who first becomes licensed during the one year
period shall be decreased in a pro-rata amount equal to any part of
that one year period preceding the date on which that individual
first became licensed.

(4) Continuing education under this Section shall:

(a) be relevant to the licensee's professional practice;

(b) be prepared and presented by individuals who are
qualified by education, training and experience to provide
continuing education relevant to the practice of vocational
rehabilitation counseling; and

(c) have a method of verification of attendance and
completion.

(5) Credit for continuing education shall be recognized in
accordance with the following:

(a) unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than one hour in
formally established classroom courses, seminars, conferences or
training sessions which meet the criteria listed in Subsection (4)
above, and which are approved by, conducted by, or under the
sponsorship of:

(1) universities and colleges; or

(i) professional associations, societies and organizations
representing a licensed profession whose program objectives relate
to the practice of vocational rehabilitation counselors;

(b) a maximum of ten hours per one year period may be
recognized for:

(i) teaching courses under Subsection (5)(a); or

(i)  supervision of an individual completing the
experience requirement for licensure as an LVRC[—veeattonal-
rehabthtattonecounselor|;

(c) a maximum of six hours per one year period may be
recognized for clinical readings or in-service directly related to
practice as an LVRC [veeational-rehabilitationreetnseler]; and

(d) a maximum of 12 hours of continuing education per
one year period may be recognized for internet or distance-learning
courses that include an examination and issuance of a completion
certificate.

(6) A licensee shall be responsible for maintaining
competent records of completed continuing education for a period
of four years.

(7) A licensee requesting a waiver of the continuing
education requirement must comply with requirements as
established by rule in Section R156-1-308d.

R156-78-502. Unprofessional Conduct.

(1) "Unprofessional conduct" includes:

(a) violating any provision of the Code of Professional
Ethics for Rehabilitation Counselors, published by the Commission

on Rehabilitation Counselor Certification, effective January 1,
[2662]2010, which is hereby adopted and incorporated by
reference;

(b) failing to report in writing to the Division unlawful or
unprofessional conduct as defined in Section 58-78-501, 58-78-502
and this Section, by a person licensed under Title 58, Chapter 78
within ten days after learning of the conduct, if the conduct:

(1)(A) results in disciplinary action taken by the licensee's
employer or a professional association; or

(B) results in a significant adverse impact on the public's
health, safety or welfare; and

(i) was not known by the licensee to have already been
reported to the Division; and

(c) failing to provide general supervision as defined in
Subsection R156-78-102(4).

KEY: licensing, vocational rehabilitation counselor

Date of Enactment or Last Substantive Amendment:
[September-10;2009]2010

Authorizing, and Implemented or Interpreted Law: 58-78-101;
58-1-106(1)(a); 58-1-202(1)(a)

Commerce, Real Estate
R162-3
License Status Change

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33565
FILED: 04/22/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: This amendment updates the requirements for
activating and reinstating a license to reflect legislative
changes made to Subsection 61-2-9(2).

SUMMARY OF THE RULE OR CHANGE: The total number
of continuing education hours required for activation is
changed from 12 to 18. Nine of these hours must be
completed in core courses. The total number of continuing
education hours required for reinstatement of a license that
has been expired for up to 6 months is changed from 12 to
18. A license that has been expired more than 6 months but
less than a year may be reinstated by the applicant's paying
certain fees and completing an additional 24 hours of
continuing education.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Subsection 61-2-5.5(1)(a)
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ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The state budget necessary for
processing license activations and renewals is in place. No
impact to the state budget is anticipated.

¢ LOCAL GOVERNMENTS: Local governments do not
license with the division. Nor do they oversee licensing on a
local level. These amendments will have no effect on local
governments.

¢ SMALL BUSINESSES: Small businesses that choose to
cover the costs of continuing education for a licensee's
activation or reinstatement will have to pay for an additional
six credit hours. These costs were considered by the
Legislature in passing H.B. 86 (2009 General Session), which
increased the total number of hours required. (DAR NOTE:
H.B. 86 (2009) is found at Chapter 352, Laws of Utah 2009,
and was effective 05/12/2009.)

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Affected persons completing continuing education in order to
activate or reinstate a license will have to pay for an
additional six credit hours. These costs were considered by
the legislature in passing H.B. 86, which increased the total
number of hours required.

COMPLIANCE COSTS FOR AFFECTED PERSONS: To
comply, affected persons will complete and pay for an
additional six hours of continuing education. The costs to
comply will vary depending on which continuing education
courses an individual chooses to complete. These costs
were considered by the Legislature in passing H.B. 86 (2009
General Session).

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This filing updates the rule to meet recent statutory
amendments that increased the continuing education hours
required for renewal and reinstatement of licenses. No fiscal
impact to businesses is anticipated beyond that addressed
when the statutory amendments were made.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

REAL ESTATE

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Jennie Jonsson by phone at 801-530-6706, by FAX at
801-526-4387, or by Internet E-mail at jjonsson@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Deanna Sabey, Director

R162. Commerce, Real Estate.
R162-3. License Status Change.
R162-3-1. Status Changes.

3.1. A licensee must notify the Division within ten
working days of any status change. Status changes are effective on
the date the properly executed forms and appropriate non-
refundable fees are received by the Division. Notice must be on the
forms required by the Division.

3.1.1. Change of name requires submission of official
documentation such as a marriage or divorce certificate, or driver's
license.

3.1.2. Change of business, home address or mailing
address requires written notification. A post office box without a
street address is unacceptable as a business or home address. The
licensee may designate any address to be used as a mailing address.

3.1.3. Change of name of a brokerage must be
accompanied by evidence that the new name has been approved by
the Division of Corporations, Department of Commerce.

3.1.4. Change of Principal Broker of a real estate
brokerage which is a sole proprietorship, requires closure of the
registered entity. The new principal broker shall activate the
Registered Company and provide proof from the Division of
Corporations of the authorization to use the DBA. Change cards
will be required for the terminating Principal Broker, new Principal
Broker and all licensees affiliated with the brokerage.

3.1.5. Change of a Principal Broker within an entity
which is not a sole proprietorship requires written notice from the
entity signed by both the terminating Principal Broker and the new
Principal Broker.

R162-3-2. Unavailability of Licensee.

3.2. If a licensee is not available to properly execute the
form required for a status change, the status change may still be
made provided a letter advising of the change is mailed by certified
mail to the last known address of the unavailable licensee. A
verified copy of the letter and proof of mailing by certified mail
must be attached to the form when it is submitted to the Division.

R162-3-3. Transfers.

3.3. Prior to transferring from one principal broker to
another principal broker, the licensee must mail or deliver to the
Division written notice of the change on the form required by the
Division.

R162-3-4. Inactivation.

3.4. To voluntarily inactivate a license, the licensee must
deliver or mail to the Division a written request for the change
signed by both the licensee and principal broker.

3.4.1. Prior to placing a principal broker license on an
inactive status, a principal broker must provide written notice to
each licensee affiliated with the principal broker of that licensing
status change. Evidence of that written notice must be provided to
the Division in order to process the status change. The inactivation
of the license of a principal broker will also cause the licenses of all
affiliated licensees to be immediately inactivated if they do not
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transfer their licenses in accordance with R162-3.3 prior to the
effective date of the principal broker's status change.

3.4.2. The non-renewal, suspension, or revocation of the
license of a principal broker will cause the licenses of [&H] affiliated
licensees to be immediately inactivated if they do not transfer their
licenses in accordance with R162-3.3 prior to the effective date of
the principal broker's status change.

3.42.1. When a principal broker is notified that the
principal broker's license will be suspended or revoked, the
principal broker must, prior to the effective date of the suspension
or revocation, provide written notice to each licensee affiliated with
the principal broker of that status change. In addition, the Division
shall send written notice to each sales agent, associate broker, or
branch broker of the effective date of inactivation and the process
for transfer.

3.4.3. The principal broker may involuntarily inactivate
the license of the sales agent or associate broker by complying with
R162-3.2.

R162-3-5. Activation.

3.5. [AlHieensees]|Licensees changing to active status
must submit to the Division the applicable non-refundable
activation fee, a request for activation in the form required by the
Division, and, if the license was on inactive status at the time of last
license renewal, proof of completion of the examination within six
months prior to applying to activate or proof of completion of the
[#2]18 hours of continuing education that the licensee would have
been required to complete in order to renew on active status. If a
licensee last renewed on inactive status and applies to activate the
license at the time of license renewal, the licensee shall be required
to complete the [#2]18 hours of continuing education required to
renew but shall not be required to complete additional continuing
education in order to activate the license.

3.5.1 Continuing Education for Activation. The [+2]18
hours of continuing education required to activate a license shall be
made up of at least [6]9 hours of "core" courses in subjects
specified in Subsection R162-9.2.1. The balance of the [12]18
hours of continuing education may be "elective" courses in the
subjects listed in Subsection R162-9.2.2.

3.5.1.1 To qualify as continuing education for activation,
all courses submitted must have been completed within one year
before activation.

3.5.1.2 Continuing education that was submitted to
activate a license may not be used again toward the continuing
education required on the licensee's next renewal.

R162-3-6. Renewal and Reinstatement.

3.6.1 Licenses are valid for a period of two years. A
license may be renewed by submitting all forms and fees required
by the Division prior to the expiration date of the current license.
Licenses not properly renewed shall expire on the expiration date.

3.6.1.1 Reinstatement

(a) A license may be reinstated within thirty days after
expiration by complying with all requirements for a timely renewal
and paying a non-refundable late fee.

[3-6-+2](b) A license may be reinstated after thirty days
and within six months after expiration by complying with all
requirements for a timely renewal, paying a non-refundable
reinstatement fee and submitting proof of having completed 12

hours of continuing education in addition to the [+2]18 hours of
continuing education required to renew a license on active status.

(c) A license may be reinstated after the six-month period
described in Subsection (b) and until one year after expiration by
complying with all requirements for a timely renewal, paying a non-
refundable reinstatement fee, and submitting proof of having
completed 24 hours of continuing education in addition to the 18

hours of continuing education required to renew a license on active
status.

[3-613](d) A license that has been expired for more than
[stx—menths]one year may not be reinstated and an applicant must
apply for a new license following the same procedure as an original
license.

3.6.2 Renewal Requirements.
3.6.2.1 Continuing Education.

the-diviston—]To renew a license on active status[-afterJanuary+ts
2640], an applicant must submit to the division proof of having
completed, during the previous license period and by the 15th day
of the month of expiration, 18 non-duplicative hours of continuing
education from courses certified by the division.

[3-623++](a) During the first license period, a licensee
must take the 12-hour "New Sales Agent Course" certified by the
division. [Hieensees—in—theirfirstlicenseperiod—whorenew—their

. b 2010wl o . o
INewSales-Agent-Cenrse-'—|Licensees in their first license period
[whe—renew—theirJieenses—after January——26040—|will need to

complete 6 additional non-duplicative hours of continuing

education (either "core" or "elective") as defined in R162.9.2.1 -
9.2.10.

" : " :

—92216—]|During subsequent license periods[—afterFantary—;-
2040], a licensee must take at least 9 hours of non-duplicative
continuing education from courses certified by the division as

"core" as defined in R162.9.2.1. A licensee must take any
remaining hours of continuing education from courses certified by
the division as "elective" as defined in R162.9.2.2 - 9.2.2.10.

The division may grant continuing
education credit for non-certified courses submitted by a renewal
applicant in the form required by the division, if the course was not
required by these rules to be certified and the division determines
that the course meets the continuing education objectives listed in
Rule R162.9.2.

[3-62343](d) Licensees must retain original course
completion certificates for three years following renewal and
produce those certificates when audited by the division.

3.6.2.2 Principal Broker. To renew a principal broker
license on active status an applicant must certify that the business
name under which the licensee is operating is current and in good
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standing with the Division of Corporations and that all real estate
trust accounts are current and in compliance with Rule R162-4.2.
3.6.2.3 Any misrepresentation in an application for
renewal [will-be-eonsidered]is a separate violation of these rules and
separate grounds for disciplinary action against the licensee.

KEY: real estate business

Date of Enactment or Last
[Peeember-8;2609]2010

Notice of Continuation: April 18, 2007

Authorizing, and Implemented or Interpreted Law: 61-2-5.5

Substantive Amendment:

Commerce, Securities
R164-6-1g
Dishonest or Unethical Business
Practices

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33580
FILED: 04/28/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: This proposal updates statutory references,
makes clarifying amendments, and adds several practices the
Division deems to be dishonest or unethical which may form
the basis of a disciplinary action filed under Section 61-1-6 of
the Utah Uniform Securities Act.

SUMMARY OF THE RULE OR CHANGE: The proposal
updates statutory references in light of 2009 amendments to
the Utah Uniform Securities Act, and clarifies that dishonest
or unethical practices identified in the rule for investment
advisers also apply to investment adviser representatives. In
addition, the rule adds several dishonest or unethical
practices: 1) the sharing of commissions by a broker-dealer
with an unlicensed agent; 2) for an investment adviser
representative to compensate a customer for losses in the
customer's account without the prior written authorization of
the customer and the representative's employing investment
adviser; 3) for an investment adviser to fail to comply with a
reasonable request from the Division for information or
testimony; and 4) the use of designations or certifications
which mislead any person.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 61-1-24 and Section 61-1-6

ANTICIPATED COST OR SAVINGS TO:
+ THE STATE BUDGET: No additional costs or savings to the
state budget are anticipated, because the proposal simply

makes clarifying amendments and adds several practices that
may form the basis for certain administrative actions.

+ LOCAL GOVERNMENTS: No additional costs or savings to
local government are anticipated, because the proposal
simply makes clarifying amendments and adds several
practices that may form the basis for certain administrative
actions.

¢ SMALL BUSINESSES: No additional costs or savings to
small businesses are anticipated, because the proposal
simply makes clarifying amendments and adds several
practices that may form the basis for certain administrative
actions.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: No
additional costs or savings to such persons are anticipated,
because the proposal simply makes clarifying amendments
and adds several practices that may form the basis for certain
administrative actions.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
should be no compliance costs for affected persons because
the proposal simply identifies dishonest or unethical practices
that may form the basis for certain administrative actions.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This proposal should have no fiscal impact to businesses,
because it does not add any new requirements, but rather
better defines dishonest or unethical conduct for which a
licensee may be sanctioned in an administrative action.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

SECURITIES

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Charles Lyons by phone at 801-530-6940, by FAX at
801-530-6980, or by Internet E-mail at clyons@utah.gov
+ Keith Woodwell by phone at 801-530-6606, by FAX at
801-530-6980, or by Internet E-mail at kwoodwell@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Keith Woodwell, Director

R164. Commerce, Securities.

R164-6. Denial, Suspension or Revocation of a License.

R164-6-1g. Dishonest or Unethical Business Practices.
(A) Authority and purpose
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(1) The Division enacts this rule under authority granted
by Sections 61-1-6 and 61-1-24.

(2) This rule identifies certain acts and practices which
the Division deems to constitute dishonest or unethical practices in
the securities business under[vielative—ef] Subsection 61-1-6(2)(a)
((G)[BHE)]. The list contained herein should not be considered to
be all-inclusive of such acts and practices[—which—violate—that-
subseettor], but rather is intended to act as a guide to broker-
dealers, agents, investment advisers, [and-]federal covered advisers
and investment adviser representatives as to the types of conduct
which may result in sanctions under Subsection 61-1-6(2)(a)(ii)(G)
[are-prehibited].

(3) Conduct which violates Section 61-1-1 may also be
considered to
under[velate] Subsection 61-1-6(2)(a)(ii)(G)[He)].

(4) This rule is patterned after well-established standards
in the industry which have been adopted by the SEC, FINRA [the
NASB], NASAA, the national securities exchanges and various
courts. It represents one of the purposes of the securities laws: to
create viable securities markets in which those persons involved are
held to a high standard of fairness with respect to their dealings with
the public.

(5) The provisions of this rule apply to federal covered
advisers to the extent that the conduct alleged is fraudulent or
deceptive, or to the extent permitted by the National Securities
Markets Improvement Act of 1996 (Pub. L. No. 104-290).

(6) The federal statutory and regulatory provisions
referenced in Paragraph (E) shall apply to investment advisers, [and
]Jfederal covered advisers, and investment adviser representatives
regardless of whether the federal provision limits its application to
advisers subject to federal registration.

(B) Definitions

(1) "Division" means the Division of Securities, Utah
Department of Commerce.

(2) "Market maker" means a broker-dealer who, with
respect to a particular security:

[](a) regularly publishes bona fide, competitive bid
and ask quotations in a recognized inter-dealer quotation system, or

[](b) regularly furnishes bona fide competitive bid and
offer quotations to other broker-dealers upon request; and

[](c) is ready, willing and able to effect transactions in
reasonable quantities at his quoted price with other broker-dealers
on a regular basis.

(3) "NASAA" means the North American Securities
Administrators Association, Inc.

(4) "FINRA[NASB]" means the Financial Industry

Regulatory Authority, formerly known as NASD[Natienal—

Assoetation-of-Seeurities Dealers].

(5) "NASDAQ" means National Association of Securities
Dealers Automated Quotation System.

(6) "OTC" means over-the-counter.

(7) "SEC" means the United States Securities and
Exchange Commission.

(C) Broker-Dealers

In relation to Broker-Dealers, as used in Subsection
61-1-6(2)()(11)(G)[Hfe)] "dishonest or unethical practices" shall
include:

(1) engaging in a pattern of unreasonable and
unjustifiable delays in the delivery of securities purchased by any of

constitute dishonest or unethical practices

its customers or in the payment, upon request, of free credit
balances reflecting completed transactions of any of its customers,
or both;[:]

(2) inducing trading in a customer's account which is
excessive in size or frequency in view of the financial resources and
character of the account;[-]

(3) recommending to a customer the purchase, sale or
exchange of any security without reasonable grounds to believe that
such transaction or recommendation is suitable for the customer
based wupon reasonable inquiry concerning the customer's
investment objectives, financial situation and needs, and any other
relevant information known by the broker-dealer;[-]

(4) executing a transaction on behalf of a customer
without prior authorization to do so;[:]

(5) exercising any discretionary power in effecting a
transaction for a customer's account without first obtaining written
discretionary authority from the customer, unless the discretionary
power relates solely to the time or price for the execution of orders,
or both;[:]

(6) executing any transaction in a margin account without
securing from the customer a properly executed written margin
agreement promptly after the initial transaction in the account;[-]

(7) failing to segregate a customer's free securities or
securities held in safekeeping;[-]

(8) hypothecating a customer's securities without having
a lien thereon unless the broker-dealer secures from the customer a
properly executed written consent promptly after the initial
transaction, except as permitted by the rules and regulations of the
SEC:[-]

(9) entering into a transaction with or for a customer at a
price not reasonably related to the current market price of the
security or receiving an unreasonable commission or profit;[-]

(10) failing to furnish to a customer purchasing securities
in an offering, no later than the date of confirmation of the
transaction, either a final prospectus or a preliminary prospectus and
an additional document, which together include all information set
forth in the final prospectus;[:]

(11) charging fees for services without prior notification
to a customer as to the nature and amount of the fees;|[:]

(12) charging unreasonable and inequitable fees for
services performed, including miscellaneous services such as
collection of monies due for principal, dividends or interest,
exchange or transfer of securities, appraisals, safekeeping, or
custody of securities and other services related to its securities
business;[:]

(13) offering to buy from or sell to any person any
security at a stated price unless the broker-dealer is prepared to
purchase or sell, as the case may be, at the price and under the
conditions as are stated at the time of the offer to buy or sell;[-]

(14) representing that a security is being offered to a
customer "at the market" or a price relevant to the market price
unless the broker-dealer knows or has reasonable grounds to believe
that a market for the security exists other than that made, created or
controlled by the broker-dealer, or by any person for whom the
broker-dealer is acting or with whom the broker-dealer is associated
in the distribution, or any person controlled by, controlling or under
common control with the broker-dealer;[<]

(15) effecting any transaction in, or inducing the purchase
or sale of, any security by means of any manipulative, deceptive or
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fraudulent device, practice, plan, program, design or contrivance,
which may include but not be limited to:

[(3)](a) effecting any transaction in a security which
involves no change in the beneficial ownership thereof;

[(5)](b) entering an order or orders for the purchase or
sale of a security with the knowledge that an order or orders of
substantially the same size, at substantially the same time and
substantially the same price, for the sale of the security, has been or
will be entered by or for the same or different parties for the
purpose of creating a false or misleading appearance of active
trading in the security or a false or misleading appearance with
respect to the market for the security; provided, however, nothing in
this subparagraph shall prohibit a broker-dealer from entering bona
fide agency cross transactions for its customers; or

[(H5)](c) effecting, alone or with one or more other
persons, a series of transactions in any security creating actual or
apparent active trading in a security or raising or depressing the
price of a security, for the purpose of inducing the purchase or sale
of the security by others;[<]

(16)  guaranteeing a customer against loss in any
securities account of the customer carried by the broker-dealer or in
any securities transaction effected by the broker-dealer with or for
the customer;|[:]

(17) publishing or circulating, or causing to be published
or circulated, any notice, circular, advertisement, newspaper article,
investment service, or communication of any kind which:

[(#P](a) purports to report any transaction as a purchase
or sale of any security unless the broker-dealer believes that the
transaction was a bona fide purchase or sale of the security; or

[(A](b) purports to quote the bid price or asked price for
any security, unless the broker-dealer believes that the quotation
represents a bona fide bid for, or offer of, the security;[-]

(18) wusing any advertising or sales presentation in such a
fashion as to be deceptive or misleading. An example of the
prohibited practice would be distribution of any nonfactual data,
material or presentation based on conjecture, unfounded or
unrealistic claims or assertions in any brochure, flyer, or display by
words, pictures, graphs or otherwise designed to supplement,
detract from, supersede or defeat the purpose or effect of any
prospectus or disclosure;[:]

(19) failing to disclose to a customer that the broker-
dealer is controlled by, controlling, affiliated with or under common
control with the issuer of any security before entering into any
contract with or for a customer for the purchase or sale of the
security, and if the disclosure is not made in writing, it shall be
supplemented by the giving or sending of written disclosure at or
before the completion of the transaction;[<]

(20) failing to make a bona fide public offering of all of
the securities allotted to a broker-dealer for distribution, whether
acquired as an underwriter, a selling group member, or from a
member participating in the distribution as an underwriter or selling
group member;[-]

(21) failure or refusal to furnish a customer, upon
reasonable request, information to which the customer is entitled, or
to respond to a formal written request or complaint;[-]

(22) permitting a person to open an account for another
person or transact business in the account unless there is on file
written authorization for the action from the person in whose name
the account is carried;[-]

(23) permitting a person to open or transact business in a
fictitious account;[-]

(24) permitting an agent to open or transact business in
an account other than the agent's own account, unless the agent
discloses in writing to the broker-dealer or issuer with which the
agent associates the reason therefor;[-]

(25) in connection with the solicitation of a sale or
purchase of an OTC, non-NASDAQ security, failing to promptly
provide the most current prospectus or the most recently filed
periodic report filed under Section 13 of the Securities Exchange
Act of 1934, when requested to do so by a customer;[]

(26) marking any order tickets or confirmations as
"unsolicited" when in fact the transaction is solicited;[-]

(27) for any month in which activity has occurred in a
customer's account, but in no event less than every three months,
failing to provide each customer with a statement of account which,
with respect to all OTC non-NASDAQ equity securities in the
account, contains a value for each security based on the closing
market bid on a date certain; provided that, this subsection shall
apply only if the firm has been a market maker in the security at any
time during the month in which the monthly or quarterly statement
is issued;[:]

(28) failing to comply with any applicable provision of
the Conduct Rules of FINRA[the-INASB] or any applicable fair
practice or ethical standard promulgated by the SEC or by a self-
regulatory organization to which the broker-dealer is subject and
which is approved by the SEC;[-]

(29) any acts or practices enumerated in Section
R164-1-3;[-]

(30) failing to comply with a reasonable request from the
Division for information or testimony, or an examination request
made pursuant to Subsection 61-1-5(5), or a subpoena of the
Division;[-]

(31) dividing or otherwise splitting commissions, profits
or other compensation from the purchase or sale of securities with

any person not licensed as an agent of the broker-dealer, or of a_
broker-dealer under direct or indirect common control; or

(32) in connection with the offer, sale, or purchase of any

security, using a specific certification or designation that indicates

or_implies that the user has special certification or training in_
advising or servicing clients or prospective clients, in such a way as

to mislead any person. The prohibited use of such certification or

professional designation includes, but is not limited to, the

following:

(a) use of a certification or professional designation by a
person who has not actually earned or is otherwise ineligible to use
such certification or designation;

___ (b) use of a nonexistent or self-conferred certification or
designation;

(c) use of a certification or professional designation that
indicates or implies a level of occupational qualifications obtained
through education, training or experience that the person using the
certification or professional designation does not have; or

(d) use of a certification or professional designation that
was obtained from a designating or certifying organization that:

(i) is primarily engaged in the business of instruction in
sales and/or marketing;

(i) does not have reasonable standards or procedures for

assuring the competency of its designees or certificants;
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(iii) does not have reasonable standards or procedures for

monitoring and disciplining its designees or certificants for

improper or unethical conduct; or

(iv) does not have reasonable continuing education
requirements for its designees or certificants in order to maintain the
designation or certificate.

(D) Agents][-]

In relation to agents of broker-dealers or agents of issuers,
as used in Subsection 61-1-6(2)(a)(ii)(G)[Hfe)] "dishonest or
unethical practices" shall include:

(1) engaging in the practice of lending or borrowing
money or securities from a customer, or acting as a custodian for
money, securities or an executed stock power of a customer;[-]

(2) effecting securities transactions not recorded on the
regular books or records of the broker-dealer which the agent
represents, in the case of agents of broker-dealers, unless the
transactions are authorized in writing by the broker-dealer prior to
execution of the transaction;[:]

(3) establishing or maintaining an account containing
fictitious information in order to execute transactions which would
otherwise be prohibited;[:]

(4) sharing directly or indirectly in profits or losses in the
account of any customer without the prior written authorization of
the customer and the broker-dealer which the agent represents;[-]

5) dividing or otherwise splitting the agent's
commissions, profits or other compensation from the purchase or
sale of securities with any person not also licensed as an agent for
the same broker-dealer, or for a broker-dealer under direct or
indirect common control;[:]

(6) for agents who are dually licensed under Rule
R164-4-1(D)(4)(b), failing to disclose the dual license to a client;
orf7]

(7) engaging in conduct specified in subsections (C)(2),
(©)(3), (O, (C)(5), (C)(6), (C)(9), (C)(10), (C)(15), (C)(16), (C)
(17), (O)(18), (C)(24), (C)(25), (C)(26), (C)(28), (C)(29). [er] (C)
(30)_or (C)(32)[-ef Rule R164-6-1£].

(E) Investment  Advisers, _Investment
Representatives and Federal Covered Advisers

In relation to investment advisers_or investment adviser
representatives, as used in Subsection 61-1-6(2)(a)(A)(G)[Hfe)]
"dishonest or unethical practices" shall include the following listed
practices. In relation to federal covered advisers, as used in
Subsection  61-1-6(2)(a)(ii)(G)[Bfe)], "dishonest or unethical
practices" shall include the following, but only if such conduct
involves fraud or deceit:

(1) [R]recommending to a client to whom investment
supervisory, management or consulting services are provided the
purchase, sale or exchange of any security without reasonable
grounds to believe that the recommendation is suitable for the client
on the basis of information furnished by the client after reasonable
inquiry concerning the client's investment objectives, financial
situation and needs, and any other information known by the
investment adviser;[:]

(2) [Elexercising any discretionary power in placing an
order for the purchase or sale of securities for a client without
obtaining written discretionary authority from the client within ten
(10) business days after the date of the first transaction placed
pursuant to oral discretionary authority, unless the discretionary
power relates solely to the price at which, or the time when, an

Adviser

order involving a definite amount of a specified security shall be
executed, or both;[-]

(3) [Hlinducing trading in a client's account that is
excessive in size or frequency in view of the financial resources,
investment objectives and character of the account if [that—]an
adviser in such situations can directly benefit from the number of
securities transactions effected in a client's account. The rule
appropriately forbids an excessive number of transaction orders to
be induced by an adviser for a "customer account[:]";

(4) [R]placing an order to purchase or sell a security for
the account of a client without authority to do so;[<]

(5) [P]placing an order to purchase or sell a security for
the account of a client upon instruction of a third party without first
having obtained a written third-party trading authorization from the
client;[:]

(6) [B]borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment adviser, or
a financial institution engaged in the business of loaning funds;[-]

(7) [E]loaning money to a client unless the investment
adviser is a financial institution engaged in the business of loaning
funds or the client is an affiliate of the investment adviser[:]

(8) [Fe—]misrepresenting to any advisory client, or
prospective advisory client, the qualifications of the investment
adviser or any employee of the investment adviser, or [te—]
misrepresenting the nature of the advisory services being offered or
fees to be charged for such service, or [te—]omitting to state a
material fact necessary to make the statements made regarding
qualifications, services or fees, in light of the circumstances under
which they are made, not misleading;[-]

(9) [R]providing a report or recommendation to any
advisory client prepared by someone other than the adviser without
disclosing that fact[-] except that [(F]this prohibition does not apply
to a situation where the adviser uses published research reports or
statistical analyses to render advice or where an adviser orders such
a report in the normal course of providing service;[3}]

(10) [€]charging a client an unreasonable advisory fee;[-]

(11) [E]failing to disclose to clients in writing before any
advice is rendered any material conflict of interest relating to the
adviser or any of its employees which could reasonably be expected
to impair the rendering of unbiased and objective advice including:

[(B](a) entering into [€]compensation arrangements
connected with advisory services to clients which are in addition to
compensation from such clients for such services; and

[@D](b) [€]charging a client an advisory fee for
rendering advice when a commission for executing securities
transactions pursuant to such advice will be received by the adviser
or its employees;[<]

(12) [&]guaranteeing a client that a specific result will be
achieved (gain or no loss) with advice which will be rendered;[-]

(13)  [R]publishing, circulating or distributing any
advertisement which does not comply with Rule 206(4)-1 under the
Investment Advisers Act of 1940;[-]

(14) [Bldisclosing the identity, affairs, or investments of
any client unless required by law to do so, or unless consented to by
the client;[:]

(15) [Fltaking any action, directly or indirectly, with
respect to those securities or funds in which any client has any
beneficial interest, where the investment adviser has custody or
possession of such securities or funds when the adviser's action is
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subject to and does not comply with the requirements of Reg.
206(4)-2 under the Investment Advisers Act of 1940;[+]

(16)  [E]entering into, extending or renewing any
investment advisory contract unless such contract is in writing and
discloses, in substance, the services to be provided, the term of the
contract, the advisory fee, the formula for computing the fee, the
amount of prepaid fee to be returned in the event of contract
termination or non-performance, whether the contract grants
discretionary power to the adviser and that no assignment of such
contract shall be made by the investment adviser without the
consent of the other party to the contract;[-]

(17) [F]failing to establish, maintain, and enforce written
policies and procedures reasonably designed to prevent the misuse
of material nonpublic information in violation of Section 204A of
the Investment Advisers Act of 1940;[-]

(18)  [Elentering into, extending, or renewing any
advisory contract which would violate section 205 of the
Investment Advisers Act of 1940. This provision shall apply to all
advisers and investment adviser representatives registered or
required to be registered under this Act, notwithstanding whether
such adviser or investment adviser representative would be exempt
from federal registration pursuant to section 203(b) of the
Investment Advisers Act of 1940;]:]

(19) [Fe-Jincluding|[dieate], in an advisory contract, any
condition, stipulation, or provisions binding any person to waive
compliance with any provision of this act or of the Investment
Advisers Act of 1940, or any other practice that would violate
section 215 of the Investment Advisers Act of 1940;[-]

(20) [Elengaging in any act, practice, or course of
business which is fraudulent, deceptive, or manipulative in
contravention of section 206(4) of the Investment Advisers Act of
1940 notwithstanding the fact that such investment adviser or_
investment adviser representative is not registered or required to be
registered under section 203 of the Investment Advisers Act of
1940;[-]

(21) [Elengaging in conduct or any act, indirectly or
through or by any other person, which would be unlawful for such
person to do directly under the provisions of this act or any rule or
regulation thereunder;[-]

(22) for an investment adviser representative
compensating any customer for losses in the account of the
customer without the prior written authorization of the customer
and the representative's investment adviser;

(23) failing to comply with a reasonable request from the

Division for information or testimony, or an examination request
made pursuant to Subsection 61-1-5(5). or a subpoena of the

Division; or

(24) in connection with the provision of advice as to the
value of or the advisability of investing in, purchasing, or selling
securities, either directly or indirectly or through publications or
writings, or when issuing or promulgating analyses or reports
relating to securities, using a specific certification or designation
that indicates or implies that the user has special certification or
training in advising or servicing clients or prospective clients, in
such a way as to mislead any person. The prohibited use of such
certification or professional designation includes, but is not limited
to, the following:

___ (a) use ofa certification or professional designation by a
person who has not actually earned or is otherwise ineligible to use
such certification or designation;

(b) use of a nonexistent or self-conferred certification or
designation;

(c) use of a certification or professional designation that
indicates or implies a level of occupational qualifications obtained
through education, training or experience that the person using the
certification or professional designation does not have; or

(d) use of a certification or professional designation that
was obtained from a designating or certifying organization that:

(i) is primarily engaged in the business of instruction in
sales and/or marketing;

(ii) does not have reasonable standards or procedures for
assuring the competency of its designees or certificants;

(iii) does not have reasonable standards or procedures for

monitoring and disciplining its designees or certificants for
improper or unethical conduct; or

(iv) does not have reasonable continuing education
requirements for its designees or certificants in order to maintain the
designation or certificate.

KEY: securities regulation, dishonest or unethical practices,

business practices, designations
Date of Enactment or Last Substantive Amendment: [Mareh4;

199812010

Notice of Continuation: July 30, 2007

Authorizing, and Implemented or Interpreted Law: 61-1-6(2)
@3I(G)[H)]; 61-1-24

Environmental Quality, Administration
R305-5
Health Reform -- Health Insurance
Coverage in DEQ State Contracts --
Implementation

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33589
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this amendment is to comply with
H.B. 20 of the 2010 Utah Legislative Session which amended
Section 19-1-206. (DAR NOTE: H.B. 20 (2010) is found at
Chapter 229, Laws of Utah 2010, and was effective
05/11/2010.)
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SUMMARY OF THE RULE OR CHANGE: These
amendments to Rule R305-5 are required to implement
changes to Section 19-1-206 enacted through H.B. 20 of the
2010 Utah Legislative Session. To the extent provided by
statute, contractors and subcontractors entering into a state
contract must provide health insurance coverage for their
employees.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 19-1-206

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: Because this revision does not
create new requirements not already required by statute, no
cost or savings is expected for state budget.

¢ LOCAL GOVERNMENTS: Because this revision does not
create new requirements not already required by statute, no
cost or savings is expected for local governments.

¢ SMALL BUSINESSES: Because this revision does not
create new requirements not already required by statute, no
cost or savings is expected for small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Because this revision does not create new requirements not
already required by statute, no cost or savings is expected for
persons other than small businesses, businesses, or local
government entities.

COMPLIANCE COSTS FOR AFFECTED PERSONS:
Because this revision does not create new requirements not
already required by statute, no cost or savings is expected for
affected persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
The amendments to the rule do not add requirements in
addition to those created by statute.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:
ENVIRONMENTAL QUALITY
ADMINISTRATION
168 N 1950 W
SALT LAKE CITY, UT 84116-3085
or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Laura Lockhart by phone at 801-366-0283, by FAX at
801-366-0292, or by Internet E-mail at llockhart@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Amanda Smith, Executive Director

R305. Environmental Quality, Administration.
R305-5. Health Reform -- Health Insurance Coverage in DEQ
State Contracts -- Implementation.
R305-5-1. Purpose.

The purpose of this rule is to comply with the provisions
of UCA Section 19-1-206.

R305-5-2. Authority.

This rule is established under UCA Section19-1-206(6)
which authorizes the Department of Environmental Quality to make
rules governing health insurance in certain design and construction
contracts.

R305-5-3. Definitions.

(1) "Employee" means an "employee," "worker," or
"operative" as defined in UCA Section 34A-2-104 who works in the
State at least 30 hours per calendar week, and meets employer
eligibility waiting requirements for health care insurance which may
not exceed the first day of the calendar month following 90 days
from the date of hire.

(2) "Health benefit plan" has the same meaning as
provided in UCA Section 31A-1-301.

(3) "Qualified health insurance coverage" means[-athealth
benefit-plan-that] at the time the contract is entered into or renewed:

non

employee-and-the-dependents-efthe-employee: |
(a) a health benefit plan and employer contribution level

with a combined actuarial value at least actuarially equivalent to the

combined actuarial value of the benchmark plan (posted at

http://dfcm.utah.gov/downloads/Health%20Insurance
%?20Benchmark.pdf) determined by the Children's Health Insurance
Program under UCA Section 26-40-106(2)(a), and a contribution
level of 50% of the premium for the employee and the dependents
of the employee who reside or work in the state, in which:

(1) the employer pays at least 50% of the premium for the

employee and the dependents of the employee who reside or work
in the state; and

(i) for purposes of calculating actuarial equivalency_
under this Subsection (3)(a):

(A) rather than the benchmark plan's deductible, and the
benchmark plan's out-of-pocket maximum based on income levels
the deductible is $750 per individual and $2.250 per family: and the
out-of-pocket maximum is $3.000 per individual and $9.000 per
family:;
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(B) dental coverage is not required; and
(C)  other than UCA Section 26-40-106(2)(a). the

provisions of UCA Section 26-40-106 do not apply: or

(b)) is a federally qualified high deductible health plan
that, at a minimum, has a deductible that is either the lowest
deductible permitted for a federally qualified high deductible health
plan; or a deductible that is higher than the lowest deductible
permitted for a federally qualified high deductible health plan, but

includes an employer contribution to a health savings account in a
dollar amount at least equal to the dollar amount difference between

the lowest deductible permitted for a federally qualified high

deductible plan and the deductible for the employer offered
federally qualified high deductible plan;

i1) an out-of-pocket maximum that does not exceed three
times the amount of the annual deductible; and

(iii) under which the employer pays 75% of the premium

for the employee and the dependents of the employee who work or
reside in the state.

(4) "Subcontractor" has the same meaning provided for in
UCA Section 63A-5-208.

R305-5-4. Applicability of Rule.

(1)(@) Except as provided in Subsection R305-5-4(2)
below, this Rule R305-5 applies to a design or construction
contract[al—eentraets] entered into by or delegated to the
department or a division or board of the department on or after July
1, 2009, and to a prime contractor or subcontractor in accordance
with Subsection (1)(b)[#:

. . . 1

(b)(1)_A prime contractor is subject to this section if[-] the

prime contract is in the amount of $1,500,000 or greater.[+ef]

(ii) A subcontractor is subject to this section if a
subcontract is in the amount of $750,000 or greater.

(2) This Rule R305-5 does not apply to contracts entered
into by the department or a division or board of the department if:

(a) the application of this Rule R305-5 jeopardizes the
receipt of federal funds;

(b) the contract or agreement is between the department
or a division or board of the department and another agency of the
state, the federal government, another state, an interstate agency, a
political subdivision of this state, or a political subdivision of
another state;

(c) the executive director determines that applying the
requirements of this section to a particular contract interferes with
the effective response to an immediate health and safety threat from
the environment; or

(d) the contract is a sole source contract or an emergency
procurement.

(3) This Rule R305-5 does not apply to a change order as
defined in UCA Section 63G-6-103, or a modification to a contract,
when the contract does not meet the initial threshold required by
R305-5-4(1).

R305-5-5. Compliance Requirement.

A contractor or subcontractor that is subject to the
requirements of R305-5 shall have and will maintain an offer of
qualified health insurance coverage for the contractor's or
subcontractor's employees and dependents during the duration of
the contract.

R305-5-6. Demonstration of Compliance.

(1) A contractor or subcontractor subject to this rule
R305-5 shall demonstrate compliance with R305-5-5 by submitting
to the department a written certification of compliance initially no
later than the time of the execution of the contract by the contractor
and thereafter on an annual basis unless the department requests a
biannual certification.

(2) The written certification of compliance shall include
information demonstrating that qualified health insurance coverage
as defined in R305-5-3(3) is being offered. The actuarially
equivalent determination in R305-5-3(3) is met by the contractor or
subcontractor if the contractor or subcontractor provides the
department with a written statement of actuarial equivalency from
either the Utah Insurance Department,[-6f] an actuary selected by
the contractor or subcontractor or their insurer, or an underwriter

who is responsible for developing the employer group's premium
rates.

R305-5-7. Effect of Failure to Comply.

The failure of a contractor or subcontractor to provide
qualified health insurance coverage as required by R305-5-5 may
not be the basis for a protest or other action from a prospective
bidder, offeror, or contractor under UCA Section 63G-6-801 or any
other provision in UCA 63G, Chapter 6, Part 8, Legal and
Contractual Remedies, and may not be used by the procurement
entity or a prospective bidder, offeror, or contractor as a basis for
any action or suit that would suspend, disrupt or terminate the
design or construction.

R305-5-8. Penalties, Sanctions, and Liabilities.

(1) Pursuant to UCA Section 19-1-206(4)(b), a person
who intentionally uses change orders or contract modifications to
circumvent the requirements of subsection R305-5-5 and R305-5-6
is guilty of an infraction.

(2) Pursuant to UCA Section 19-1-303 and UCA Section
19-1-206(6), a contractor or subcontractor who fails to comply with
R305-5-5 and R305-5-6 is subject to an administrative civil penalty
of up to $5000 per day, except that monetary penalties may not
exceed 50% of the amount necessary to purchase qualified health
insurance coverage for an employee and the dependents of an
employee of the contractor or subcontractor who was not offered
qualified health insurance coverage during the duration of the
contract.

(3) If a contractor or subcontractor intentionally violates
the provisions of R305-5-5, the contractor or subcontractor is
subject to:

(a) a three-month suspension of the contractor or
subcontractor from entering into future contracts with the state upon
the first violation, regardless of which tier the contractor or
subcontractor is involved with the future design and/or construction
contract;

(b) a six-month suspension of the contractor or
subcontractor from entering into future contracts with the state upon
the second violation, regardless of which tier the contractor or
subcontractor is involved with the future design and/or construction
contract; and

(c) an action for debarment of the contractor or
subcontractor in accordance with UCA Section 63G-6-804 upon the
third or subsequent violation.
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(4)@ In addition to the penalties imposed under
R305-5-8 and the referenced statutes and rules, a contractor or
subcontractor who intentionally violates the provisions of UCA
Section 19-1-206 and R305-5, pursuant to UCA Section
19-1-206(7), shall be liable to the employee for health care costs

[net—eovered—by—insuranee]that would have been covered by

qualified health insurance coverage.
(b) An employer has an affirmative defense to a cause of
action under Subsection 4(a) if:

(i) the emplover relied in good faith on a written

statement of actuarial equivalency provided by an actuary, or

underwriter who is responsible for developing the employer group's
premium rates; or

(i) the department determines that compliance is not
required under the provisions of R305-5-4(2) or (3).

KEY: contract requirements, health insurance

Date of Enactment or Last Substantive Amendment: [February
16;-26106]2010

Authorizing, and Implemented or Interpreted Law: 19-1-206

Governor, Criminal and Juvenile
Justice (State Commission on)

R356-101

Judicial Nominating Commissions

NOTICE OF PROPOSED RULE
(New Rule)
DAR FILE NO.: 33586
FILED: 04/29/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: This is a new rulemaking responsibility for the
Commission on Criminal and Juvenile Justice (CCJJ)
pursuant to H.B. 289 (2010 General Session) which takes
effect on 07/01/2010. That bill transfers responsibility for
staffing judicial nominating commissions from the Judiciary to
the Governor's Office. Because of the change in the staffing,
the rules must now be promulgated by CCJJ rather than by
the judiciary. (DAR NOTE: H.B. 289 (2010) is found at
Chapter 134, Laws of Utah 2010, and will be effective
07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: The new rule
provides procedures for judicial nominating commissions
which will be staffed by the Governor's Office beginning
07/01/2010. These procedures are almost identical to the
standards currently being used by the Judiciary.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Subsection 78A-10-103(1)

ANTICIPATED COST OR SAVINGS TO:

¢+ THE STATE BUDGET: Because the procedures are
currently in place and will remain the same, there will be no
impact to the state budget. Pursuant to legislative
appropriations, funds to cover the staffing of the judicial
nominating commissions will be transferred from the judiciary
to the Commission on Criminal and Juvenile Justice. Thus,
the rules will be revenue neutral.

¢ LOCAL GOVERNMENTS: All expenses for the staffing of
the judicial nominating commissions are borne by the state
(through the Commission on Criminal and Juvenile Justice).
Local governments do not participate in the judicial
nominating commission process.

+ SMALL BUSINESSES: All expenses for the staffing of the
judicial nominating commissions are borne by the state
(through the Commission on Criminal and Juvenile Justice).
Small business owners are sometimes appointed to serve on
a judicial nominating commission. However, their direct costs
(travel and per diem) are paid by the Commission on Criminal
and Juvenile Justice.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: All
expenses for the staffing of the judicial nominating
commissions are borne by the state (through CCJJ). No
other business or entity is required to expend any funds.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
affected persons are: 1) those who serve on the judicial
nominating commissions, and 2) those who are applying to
be a judge. The procedures outlined in this rule do not
change any compliance costs for either category of affected
persons. Responsibility for the procedures is simply moving
from the judiciary to the CCJJ.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
All expenses for the staffing of the judicial nominating
commissions are borne by the state (through CCJJ). The
procedures are the same as they have been in the past. The
change is that responsibility for the procedures is simply
moving from the judiciary to CCJJ. Because the procedures
will be the same and because the procedures require nothing
from businesses, there will be no fiscal impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

GOVERNOR

CRIMINAL AND JUVENILE JUSTICE (STATE

COMMISSION ON)

SUITE 330 SENATE BUILDING

STATE CAPITOL COMPLEX

420 N STATE STREET

SALT LAKE CITY, UT 84114

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Ronald Gordon by phone at 801-538-1432, by FAX at
801-538-1024, or by Internet E-mail at rbgordon@utah.gov
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INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 07/01/2010

AUTHORIZED BY: Ronald Gordon, Executive Director

R356. Governor,
Commission on).
R356-101. Judicial Nominating Commissions.
R356-101-1. Definitions.

As used in R356-101:

(1) "Application period" means the period of time during
which applications for a judicial vacancy may be submitted and

begins with the posting of a notice of vacancy and ends with the
closing period for submitting applications as identified in the notice

Criminal and Juvenile Justice (State

(2) The notice of vacancy shall include:

(a) the jurisdiction of the court in which the vacancy

occurs;
(b) the constitutional minimum requirements for judicial
office;

(c) a brief description of the work of the court;

(d) the method for obtaining application forms;

e) the application deadline; and

(f) the method for submitting oral or written comments at
a meeting of the commission.

R356-101-4. Applications.
(1) Applications for a judicial vacancy shall include:

a) an application form established by CCJJ which shall
require applicants to provide:
(i) education history;

(ii) work history;
(iii) evidence of constitutional qualifications:;

of vacancy. The application period is part of the recruitment period.
(2)  "CCJI" means the staff of the Commission on

(iv) information regarding litigation as a party;

(v) attorney and judicial references as provided in

Criminal and Juvenile Justice.

3) "Commission" means the judicial nominating

commission having authority over the judicial vacancy.
(4) "Commission staff" means the individuals assigned by

the governor to provide staff support to the commission pursuant to
Utah Code Annotated Section 78 A-10-203(2) or 78 A-10-303(2).

(5) "Notice of vacancy" means the announcement of a
current or pending judicial vacancy by CCJJ to the public as

provided in R356-101-3.

(6) "Organizational meeting" means the first meeting of a
commission after the close of the recruitment period.

7)  "Recruitment period" means the period of time

beginning with the posting of a notice of vacancy and ending with
the completion of all tasks necessary to convene the commission.

R395-101-5: and

(vi) other information relevant to fitness to serve as a
judge as determined by CCJJ;
(b) a waiver of the right to review the records in the

nomination and appointment processes;

(c) a waiver of confidentiality of records which are the
subject of investigation by the commission;

(d) an authorization for CCJJ to obtain consumer reports
about the applicant; and

(e) a one paragraph summary of professional
qualifications that will be made available to the public if the

applicant's name is released for public comment prior to
nomination.

(2) Applicants shall submit:

The recruitment period includes the application period.

R356-101-2. Recruitment Period.

(1) CCJJ shall begin the recruitment period for a judicial
vacancy 235 days before the effective date of the judicial vacancy
unless sufficient notice is not given, in which case CCJJ shall begin

the recruitment period within 10 days of receipt of notice of the
judicial vacancy by the governor.

(2) The application period for a judicial vacancy shall be
a minimum of 30 days.

(3) The recruitment period for a judicial vacancy shall be
a minimum of 30 days but not more than 90 days unless fewer than
nine applications are received for a judicial vacancy in which case
the recruitment period may be extended up to an additional 30 days.

R356-101-3. Notice of Vacancy.
(1) As part of the recruitment period, CCJJ shall post a

notice of vacancy on its website and shall provide a notice of

vacancy to:
(a) the Utah State Bar to be distributed to its members;
(b) members of the media;
(c) the Administrative Office of the Courts;
(d) the president of the Utah Senate; and

(e) other offices and associations as CCJJ determines

(a) an original and eight copies of the complete
application;

(b) an original and eight copies of the applicant's resume;
and

(c) a check made payable to CCJJ in an amount specified

by CCJJ to cover the cost of a credit check.
3) If the applicant has applied for another judicial

position within the prior year, the applicant may satisfy the
application requirements by submitting:
(a) aletter to CCJJ expressing interest in applying for the

judicial vacancy and in using the previously submitted application;
and

(b) a check made payable to CCJJ in an amount specified
by CCIJ to cover the cost of a credit check.

(4) CClJJ shall establish application forms and make the
forms available electronically and in hard copies.

5) Applications are considered timely submitted if CCJJ
receives all application materials prior to the application deadline.
Applications mailed. but not received by CCJJ, prior to the
application deadline are not considered timely submitted. Partial
applications are not considered timely submitted.

(6) Following receipt of applications, CCJJ shall conduct

investigations in the following areas for each applicant:
(a) criminal background:

appropriate.

(b) disciplinary actions taken by the Utah State Bar;
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¢) disciplinary actions taken by the Judicial Conduct
Commission; and

(d) consumer credit.

R356-101-5. References.

(1) Applicants who are engaged in an adversarial practice
shall submit the following types of references as specified in the
application:

(a) lawyers adverse to the applicant in litigation or
negotiations;

(b) lawyers with whom the applicant has had a substantial

professional interaction within the previous two years;
(c) judges assigned to cases in which the applicant acted.

as a lawyer; and
(d) judges who know the applicant.

2) Applicants who are engaged in a non-adversarial
practice and who are not judges shall submit the following types of
references as specified in the application:

a) lawyers with whom the applicant has had a substantial
professional interaction within the previous two years; and

(b) judges who know the applicant.
(3) Applicants who are judges shall submit the following
types of references as specified in the application:

a) lawyers with whom the applicant has had a substantial
professional interaction within the previous two years;

(b) judges who know the applicant; and
(c) lawyers who represented parties in cases over which

the applicant presided as judge.
(4) CCIJJ shall select which references will be contacted

and requested to complete a standard reference form established by
CCJJ.

R356-101-6. Pre-Screening of Applications.

(1) CCJJ shall review the applications upon the passing
of the application deadline and remove all applications submitted by
applicants who do not meet the constitutional qualifications.

(2) CCIJJ shall provide to all members of the commission
a list of all applicants identified as not meeting the constitutional
qualifications.

R356-101-7. Meetings of the Commission.

1) The commission shall convene an organizational
meeting within 10 days of the end of the recruitment period.

(2) During the organizational meeting the commission
shall:

(a) allow public comment concerning:

(i) the nominating process:

(i1) qualifications for judicial office;

iii) issues facing the judiciary; and

(iv)  other issues as determined appropriate by the

commission; and

(b) following public comment, close the meeting to the
public to:

(i) establish a timeframe for certifying a list of nominees

to the governor:;
ii) discuss applicants; and

(iii) discuss conflicts of interest as provided in

R356-101-9.

(3) The Commission may meet as necessary to certify the
list of nominees to the governor, but shall certify the list of
nominees no later than 45 days after convening the organizational
meeting.

(4) The chair of the commission presides at all meetings.

and ensures that each commissioner has the opportunity to be a full
participant in the commission process.
____ (5) The member of the Judicial Council appointed by the
chief justice of the Utah Supreme Court pursuant to Utah Code
Annotated Section 78A-10-202(6) or 78A-10-302(8) shall be a full
participant in discussions of the commission, but may not vote.

(6) The commission staff shall:

(a) ensure that the commission follows the rules

promulgated by CCJJ;

b) resolve an
by CCJlJ;
___ (c) take summary minutes of commission meetings which
shall include:

(i) the date, time and place of the meeting;

(ii) a list of the commission members present and a list of
those absent or excused:

(iii) a list of commission staff present:;

(iv) a general description of the decisions made;

v) any declarations by commission members of a
relationship, interest or bias concerning any applicant;

(vi) a record of the total tally of all votes, but not the vote
of individual commission members;

(vii) written statements submitted to the commission; and

(viii) any other matter desired by the commission to be

included; and

(d) perform other tasks assigned by the commission that
are consistent with governing statutes and rules.

(7)(a) The commission shall determine which applicants
will be invited to interview.

(b) Each commission member shall have the opportunity.
to question applicants during interviews and to discuss the
qualifications of applicants.

c In questioning applicants and discussing the
qualifications of applicants, the chair shall speak last and the
member of the Judicial Council appointed by the chief justice of the
Utah Supreme Court shall speak next to last.

(8 a) If a commission member refuses to follow_
governing statutes or rules, the commission member is disqualified
from the commission and the governor shall appoint a replacement.

(b) The commission staff determines whether a
commission member refuses to follow governing statutes or rules.

9)(a) Following all applicant interviews, commission
members shall determine by confidential ballot which applicants
will be certified to the governor as nominees.

(b) The Appellate Court Nominating Commission shall

(c) Trial Court Nominating Commissions shall certify a
list of five names to the governor.

10)(a) Prior to certifying the list of nominees to the
governor, the commission shall allow public comment on the
nominees for a minimum of 10 days.

____ (b) Following the public comment, the commission may.

remove an applicant from the list of nominees if:

uestions regarding the rules promulgated
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(1) the commission receives new information about an
applicant that demonstrates the applicant is unfit to serve as a judge;
(ii) provides to the applicant being considered for removal

from the list of nominees a copy of any written comments received
during the public comment period about that applicant;

iii) allows the applicant being considered for removal
from the list the opportunity to respond to the information received

during the public comment period; and
(iv)  not less than one fewer than the total number of

commission members at the meeting vote in favor of removing the

(3) A commission member who is related to an applicant

within the third degree shall be disqualified from the nominating
process.

R356-101-10. Evaluation Criteria.

In addition to criteria established by the Utah Constitution
and the Utah Code Annotated, commission members shall during

the nomination process consider the applicants":
(1) integrity:
(2) legal knowledge and ability:

applicant from the list of nominees.

(d) If the commission removes an applicant from the list

of nominees the commission shall select another nominee from

among the interviewed applicants and again allow public comment
on the nominees for a minimum of 10 days.

R356-101-8. Certifying the List of Nominees.
(1)  After the commission has determined which

applicants to include in the list of nominees, it shall deliver the list
of nominees to the governor, the president of the Senate and the
Office of Legislative Research and General Counsel by letter from
the chair of the commission.

(2) Commission staff shall deliver to the governor a copy

of the complete application and all related documents for each
nominee.

(3)(a) If a nominee withdraws before the governor has
made an appointment, the commission may, at the request of the
governor, nominate a replacement if it can do so before the_
expiration of the commission's original 45-day deadline.

(b) Unless time permits, the commission does not need to
publish the name of the replacement nominee for public comment.

R356-101-9. Conflicts of Interest.
(1) Commission members shall disclose during the

(3) professional experience:
4) judicial temperament;
(5) work ethic;

(6) financial responsibility;

(7) public service;

(8) ability to perform the work of a judge; and

(9) impartiality.

R356-101-11. Confidentiality.

(1) All applications and related documents for a judicial
vacancy, names of applicants and all discussions during commission
meetings are confidential.

(2)(a) Except as provided in R356-101-8(2) and in this
Subsection (2) or as otherwise required by law, commission_

members and commission staff shall not disclose the details of

applications or the details of commission discussions to any person
other than commission members or commission staff.

(b) Commission members may disclose the names of
applicants only as necessary to make inquiries regarding the
qualifications of applicants.

(3)(a) Commission members shall return all applications

and related documents to commission staff at the conclusion of the

nomination process.
(b) _Notes taken by a commission member are not

organizational meeting the existence and nature of a relationship
with an applicant that may impact the commission member's ability
to fairly and impartially evaluate the applicant or any other
applicant.

(2)(a) A commission member who believes they have a
relationship with an applicant that will impact their ability to fairly
and impartially evaluate an applicant shall recuse themself from the
nominating process.

b) If a commission member discloses a relationship with

an_applicant and does not recuse themself from the nominating
process. the commission may, by majority vote, disqualify the
commission member from participation if the commission believes
the relationship will impact the commission member's ability to
fairly and impartially evaluate an applicant.

(c) A commission member who has recused themself or
been disqualified by the commission may rejoin the nominating
process if:

(i) the applicant with whom the commission member has
a relationship is no longer being considered by the commission; and

(i) the commission decides, by majority vote, to allow
the commission member to participate.

returned to commission staff.

(c) Commission staff shall retain one copy of the
application materials in accordance with an approved retention
schedule and shall destroy other copies of the application materials.

(4) Commission staff shall destroy all ballots used during

the nomination process.

R356-101-12. Notice that a Judge is Removed or Intends to
Resign or Retire.

The Administrative Office of the Courts shall immediately
notify the governor and CCJJ if it learns that a state judge:

(1) has submitted formal notice of intent to retire;

(2) has submitted formal notice of intent to resign;

(3) has been removed from office: or

(4) has otherwise vacated the judicial office.

KEY: judicial nominating commissions, judges

Date of Enactment or Last Substantive Amendment: 2010
Authorizing, and Implemented or Interpreted Law:
78A-10-103(1)
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Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-3A-9
Reimbursement for Services

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33600
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to specify that
reimbursement for outpatient hospital services is in
accordance with rates as updated in the Utah Medicaid State
Plan.

SUMMARY OF THE RULE OR CHANGE: This amendment
specifies that reimbursement for outpatient hospital services
is in accordance with the Utah Medicaid State Plan.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

+ THE STATE BUDGET: The Department anticipates that this
change will not increase annual total expenditures because
the reimbursement methodology that is used in the current
State Plan is also applied in this rule.

¢ LOCAL GOVERNMENTS: The Department anticipates that
this change will not increase annual total expenditures to
local governments because the reimbursement methodology
that is used in the current State Plan is also applied in this
rule.

¢ SMALL BUSINESSES: The Department anticipates that
this change will not increase annual total expenditures for
outpatient hospital owners because the reimbursement
methodology that is used in the current State Plan is also
applied in this rule.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The Department anticipates that this change will not increase
annual total expenditures for outpatient hospital owners
because the reimbursement methodology that is used in the
current State Plan is also applied in this rule.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
Department anticipates that this change will not increase
annual total expenditures for a single Medicaid provider
because the reimbursement methodology that is used in the
current State Plan is also applied in this rule.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
The approved state plan with the federal government

specifies the reimbursement methodology for outpatient
services. This repeal of unnecessary detail in rule avoids the
potential of conflict in the rules and the state plan.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

+ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing, Coverage and

Reimbursement Policy.
R414-3A. Outpatient Hospital Services.
R414-3A-9. Reimbursement for Services.

provider—eharges—in—effeet—Mareh——2640-]Reimbursement for
outpatient hospital services is in accordance with Attachment 4.19-
B of the Utah Medicaid State Plan. which is incorporated by
reference in Rule R414-1.
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KEY: Medicaid

Date of Enactment or Last Substantive Amendment: 2010
Notice of Continuation: November 8, 2007
Authorizing, and Implemented or Interpreted Law:
26-18-2.3; 26-18-3(2); 26-18-4

26-1-5;

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-14A
Hospice Care

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33579
FILED: 04/27/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to clarify Medicaid's
hospice care policy for the continuous home care day service.

SUMMARY OF THE RULE OR CHANGE: This amendment
clarifies that extended stay residents of nursing facilities are
not eligible for the continuous home care day service. It also
makes other minor corrections.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no impact to the state
budget because this change only clarifies that the hospice
program does not permit residents of nursing facilities to
receive the continuous home care day service.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide hospice
care for Medicaid clients.

¢ SMALL BUSINESSES: There is no impact to providers of
hospice care because this change only clarifies that the
hospice program does not permit residents of nursing
facilities to receive the continuous home care day service.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no impact to providers of hospice care or to the
Medicaid clients who receive hospice services because this
change only clarifies that the hospice program does not
permit residents of nursing facilities to receive the continuous
home care day service.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs to a single hospice care provider or
to a Medicaid client because this change only clarifies that

the hospice program does not permit residents of nursing
facilities to receive the continuous home care day service.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Home Care Day Service is a benefit available to Medicaid
clients in a community setting. This service is not authorized
in a long term care facility. This rule change emphasizes long
standing policy and no impact on business is expected.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-14A. Hospice Care.
R414-14A-1. Introduction and Authority.

This rule is authorized by Sections 26-1-5 and 26-18-3. It
implements Medicaid hospice care services as found in 42 U.S.C.
1396d(o).

Coverage and

R414-14A-2. Definitions.

The definitions in Rule R414-1 apply to this rule. In
addition:

(1) "Attending physician" means a physician who:

(a) is a doctor of medicine or osteopathy; and

(b) is identified by the client at the time he or she elects
to receive hospice care as having the most significant role in the
determination and delivery of the client's medical care.

(2) "Cap period" means the 12 month period ending
October 31 used in the application of the cap on reimbursement for
inpatient hospice care as described in Subsection R414-14A-22(5).

(3) "Employee" means an employee of the hospice
provider or, if the hospice provider is a subdivision of an agency or
organization, an employee of the agency or organization who is
appropriately trained and assigned to the hospice unit. "Employee"
includes a volunteer under the direction of the hospice provider.
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(4) "Hospice care" means care provided to terminally ill
clients by a hospice provider.

(5) "Hospice provider" means a provider that is licensed
under the provisions of Rule R432-750 and is primarily engaged in
providing care to terminally ill individuals.

(6) "Physician" means a doctor of medicine or osteopathy
who is licensed by the state of Utah.

(7) "Representative" means an individual who has been
authorized under state law to make health care decisions, including
initiating, continuing, refusing, or terminating medical treatments
for a client who is mentally unable to make health care decisions.

(8) "Terminally ill" means the client has a medical
prognosis that his or her life expectancy is six months or less if the
illness runs its normal course.

R414-14A-3. Client Eligibility Requirements.

(1) A client who is terminally ill may obtain hospice care
pursuant to this rule.

(2) A client's certification of a terminal condition required
for hospice eligibility must be based on a face-to-face assessment
by a physician conducted no more than 90 days prior to the date of
enrollment.

(3) A client dually enrolled in Medicare and Medicaid
must elect the hospice benefit for both Medicare and Medicaid. The
client must receive hospice coverage under Medicare. Election for
the Medicaid hospice benefit provides the client coverage for
Medicare co-insurance and coverage for room and board expenses
while a resident of a Medicare-certified nursing facility,
Intermediate Care Facility for the Mentally Retarded (ICF/MR), or
freestanding hospice facility.

R414-14A-4. Program Access Requirements.

(1) Hospice care may be provided only by a hospice
provider licensed by the Department, that is Medicare certified in
accordance with 42 CFR Part 418, and that is a Medicaid provider.

(2) A hospice provider must have a valid Medicaid
provider agreement in place prior to initiating hospice care for
Medicaid clients. The Medicaid provider agreement is effective on
the date a Medicaid provider application is received in the
Department and shall not be made retroactive to an earlier date,
including an earlier effective date of Medicare hospice certification.

(3) At the time of a change of ownership, the previous
owner's provider agreement terminates as of the effective date of the
change of ownership.

(4) The Department accepts all waivers granted to
hospice agencies by the Centers for Medicare and Medicaid
Services as part of the Medicare certification process.

(5) Hospice agencies participating in the Medicaid
program shall provide hospice care in accordance with the
requirements of 42 CFR Part 418.

R414-14A-5. Service Coverage.

Hospice care categories
reimbursement are the following:

(1) "Routine home care day" is a day in which a client
who has elected to receive hospice care is at home and is not
receiving continuous home care as defined in Subsection
R414-14A-5(5). For purposes of routine home care day, extended
stay residents of nursing facilities are considered at home.

eligible for Medicaid

(2) "Continuous home care day" is a day in which a client
who has elected to receive hospice care receives a minimum of
eight aggregate hours of care from the hospice provider during a 24-
hour day, which begins and ends at midnight. The eight aggregate
hours of care must be predominately nursing care provided by either
a registered nurse or licensed practical nurse. Continuous home
care is only furnished during brief periods of crisis in which a
patient requires continuous care that is primarily nursing care to
achieve palliation or management of acute medical symptoms. [Fer

thiti i JExtended stay residents of
nursing facilities are not eligible for continuous home care day.

(3) "Inpatient respite care day" is a day in which the
client who has elected hospice care receives short-term inpatient
care when necessary to relieve family members or other persons
caring for the client at home.

(4) "General inpatient care day" is a day in which a client
who has elected hospice care receives general inpatient care for pain
control or acute or chronic symptom management that cannot be
managed in a home or other outpatient setting. General inpatient
care may be provided in a hospice inpatient unit, a hospital, or a
nursing facility.

(5) "Room and Board" is medication administration,
performance of personal care, social activities, routine and
therapeutic dietary services, meal service including direct feeding
assistance, maintaining the cleanliness of the client's room,
assistance with activities of daily living, durable equipment,
prescribed therapies, and all other services unrelated to care
associated with the terminal illness that would be covered under the
Medicaid State Plan nursing facility benefit.

R414-14A-6. Hospice Election.

(1) A client who meets the eligibility requirement for
Medicaid hospice must file an election statement with a particular
hospice. If the client is physically or mentally incapacitated, his or
her legally authorized representative may file the election statement.

(2) Each hospice provider designs and prints its own
election statement. The election statement must include the
following:

(a) identification of the particular hospice that will
provide care to the client;

(b) the client's or representative's acknowledgment that he
or she has been given a full understanding of the palliative rather
than curative nature of hospice care, as it relates to the client's
terminal illness;

(c) acknowledgment that the client waives certain
Medicaid services as set forth in Section R414-14A-11;

(d) acknowledgment that the client or representative may
revoke the election of the hospice benefit at any time in the future
and therefore become eligible for Medicaid services waived at the
time of hospice election as set forth in Section R414-14A-8; and

(e) the signature of the recipient or representative.

(3) The effective date of the election may be the first day
of hospice care or a later date, but may be no earlier than the date of
the election statement

(4) An election to receive hospice care remains effective
through the initial election period and through the subsequent
election periods without a break in care as long as the client:

(a) remains in the care of a hospice;
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(b) does not revoke the election; and

(c) is not discharged from the hospice.

(5) The hospice provider must notify the Department at
the time a Medicaid client selects the hospice benefit, including
selecting the hospice provider under a change of designated
hospice. The notification must include a copy of the hospice
election statement and the client's plan of care for hospice care.
Authorization for reimbursement of hospice care begins no earlier
than the date notification is received by the Department for an
eligible Medicaid client, except as provided in Section
R414-14A-19.

(6) Subject to the conditions set forth in this rule, a client
may elect to receive hospice care during one or more of the
following election periods:

(a) an initial 90-day period;

(b) a subsequent 90-day period; or

(c) an unlimited number of subsequent 60-day periods.

R414-14A-7. Change in Hospice Provider.

(1) A client or representative may change, once in each
election period, the designation of the particular hospice from which
hospice care will be received.

(2) The change of the designated hospice is not a
revocation of the election for the period in which it is made.

(3) To change the designation of hospice provider, the
client must file, with the hospice provider from which care has been
received and with the newly designated hospice provider, a
statement that includes the following information:

(a) the name of the hospice provider from which the
client has received care;

(b) the name of the hospice provider from which the
client plans to receive care; and

(c) the date the change is to be effective.

(4) The client must file the change on or before the
effective date.

R414-14A-8. Revocation and Re-election of Hospice Services.

(1) Aclient or legal representative may voluntarily revoke
the client's election of hospice care at any time during an election
period.

(2) To revoke the election of hospice care, the client or
representative must file a statement with the hospice provider that
includes the following information:

(a) a signed statement that the client or representative
revokes the client's election for Medicaid coverage of hospice care.

(b) the date that the revocation is to be effective, which
may not be earlier than the date that the revocation is made; and

(c) an acknowledgment signed by the patient or the
patient's representative that the patient will forfeit Medicaid hospice
coverage for any remaining days in that election period.

(3) Upon revocation of the election of Medicaid coverage
of hospice care for a particular election period, a client:

(a) is no longer covered under Medicaid for hospice care;

(b) resumes Medicaid coverage for the benefits waived
under Section R414-14A-6; and

(c) may at any time elect to receive hospice coverage for
any other hospice election periods that he or she is eligible to
receive.

(4) If an election has been revoked, the client, or his or
her representative if the client is mentally incapacitated, may at any
time file an election, in accordance with this rule, for any other
election period that is still available to the client.

(5) Hospice providers shall not encourage clients to
temporarily revoke hospice services solely for the purpose of
avoiding financial responsibility for Medicaid services that have
been waived at the time of hospice election as described in Section
R414-14A-9.

(6) Hospice providers must send notification to the
Department within ten calendar days that a client has revoked
hospice benefits. Notification must include a copy of the revocation
statement signed by the client or the client's legal representative.

R414-14A-9. Rights Waived to Some Medicaid.

(1) For the duration of an election for hospice care, a
client waives all rights to Medicaid to the following services:

(a) hospice care provided by a hospice other than the
hospice designated by the client, unless provided under
arrangements made by the designated hospice; and

(b) any Medicaid services that are related to the treatment
of the terminal condition for which hospice care was elected or a
related condition or are duplicative of hospice care except for
services:

(i) provided by the designated hospice;

(i) provided by another hospice under arrangements
made by the designated hospice; and

(iii) provided by the client's attending physician if the
services provided are not otherwise covered by the payment made
for hospice care.

(2) Medicaid services for illnesses or conditions not
related to the client's terminal illness are not covered through the
hospice program but are covered when provided by the appropriate
provider.

R414-14A-10. Notice of Hospice Care in a Nursing Facility,
ICF/MR, or Freestanding Inpatient Hospice Facility.

(1) The hospice provider must notify the Department at
the time a Medicaid client residing in a Medicare certified nursing
facility, a Medicaid certified ICF/MR, or a Medicare freestanding
inpatient hospice facility elects the Medicaid hospice benefit or at
the time a Medicaid client who has elected the Medicaid hospice
benefit is admitted to a Medicare certified nursing facility, a
Medicaid certified ICF/MR, or a Medicare freestanding inpatient
hospice facility.

(2) The notification must include a prognosis of the time
the client will require skilled nursing facility services under the
hospice benefit.

(3) Except as provided in Section R414-14A-20,
reimbursement for room and board begins no earlier than the date
the hospice provider notifies the Department that the client has
elected the Medicaid hospice benefit.

R414-14A-11. Notice of Independent Attending Physician.

The hospice provider must notify the Department at the
time a Medicaid client designates an attending physician who is not
a hospice employee.
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R414-14A-12. Extended Hospice Care.

(1) Clients who accumulate 12 or more months of
hospice benefits are subject to an independent utilization review by
a physician with expertise in end-of-life and hospice care selected
by the Department.

(2) If Medicare determines that a patient is no longer
eligible for Medicare reimbursement for hospice services, the
patient will no longer be eligible for Medicaid reimbursement for
hospice services. Providers must immediately notify Medicaid
upon learning of Medicare's determination. Medicaid
reimbursement for hospice services will cease the day after
Medicare notifies the hospice provider that the client is no longer
eligible for hospice care.

R414-14A-13. Provider Initiated Discharge from Hospice Care.

(1) The hospice provider may not initiate discharge of a
patient from hospice care except in the following circumstances:

(a) the patient moves out of the hospice provider's
geographic service area or transfers to another hospice provider by
choice;

(b) the hospice determines that the patient is no longer
terminally ill; or

(c) the hospice provider determines, under a policy set by
the hospice for the purpose of addressing discharge for cause, that
the patient's behavior (or the behavior of other persons in the
patient's home) is disruptive, abusive, or uncooperative to the extent
that delivery of care to the patient or the ability [fo]of the hospice to
operate effectively is seriously impaired.

(2) The hospice provider must carry out the following
activities before it seeks to discharge a patient for cause:

(a) advise the patient that a discharge for cause is being
considered;

(b) make a diligent effort to resolve the problem that the
patient's behavior or situation presents;

(c) ascertain that the discharge is not due to the patient's
use of necessary hospice services; and

(d) document the problem and efforts to resolve the
problem in the patient's medical record.

(3) Before discharging a patient for any reason listed in
Subsection R414-14A-13(1), the hospice provider must obtain a
physician's written discharge order from the hospice provider's
medical director. If a patient also has an attending physician, the
hospice provider must consult the physician before discharge and
the attending physician must include the review and decision in the
discharge documentation.

(4) A client, upon discharge from the hospice during a
particular election period, for reasons other than immediate transfer
to another hospice:

(a) is no longer covered under Medicaid for hospice care;

(b) resumes Medicaid coverage of the benefits waived
during the hospice coverage period; and

(c) may at any time elect to receive hospice care if the
client is again eligible to receive the benefit in the future.

(5) The hospice provider must have in place a discharge
planning process that takes into account the prospect that a patient's
condition might stabilize or otherwise change if that patient cannot
continue to be certified as terminally ill. The discharge planning
process must include planning for any necessary family counseling,

patient education, or other services before the patient is discharged
because the patient is no longer terminally ill.

R414-14A-14. Hospice Room and Board Service.

If a client residing in a nursing facility, ICF/MR or a
freestanding hospice inpatient unit elects hospice care, the hospice
provider and the facility must have a written agreement under which
the total care of the individual must be specified in a comprehensive
service plan, the hospice provider is responsible for the professional
management of the client's hospice care, and the facility agrees to
provide room and board and services unrelated to the care of the
terminal condition to the client. The agreement must include:

(1) identification of the services to be provided by each
party and the method of care coordination to assure that all services
are consistent with the hospice approach to care and are organized
to achieve the outcomes defined by the hospice plan of care;

(2) a stipulation that Medicaid services may be provided
only with the express authorization of the hospice;

(3) the manner in which the contracted services are
coordinated, supervised and evaluated by the hospice provider;

(4) the delineation of the roles of the hospice provider
and the facility in the admission process; needs assessment process,
and the interdisciplinary team care conference and service planning
process;

(5) requirements for documenting that services are
furnished in accordance with the agreement;

(6) the qualifications of the personnel providing the
services; and

(7) the billing and reimbursement process by which the
nursing facility will bill the hospice provider for room and board
and receive payment from the hospice provider.

(8) In cases in which nursing facility residents revoke
their hospice benefits, it is the responsibility of the hospice provider
to notify the nursing facility of the revocation. The notice must be
in writing and the hospice provider must provide it to the nursing
facility on or before the revocation date.

R414-14A-15. In Home Physician Services.

In-home physician visits by the attending physician are
authorized for hospice clients if the attending physician determines
that direct management of the client in the home setting is necessary
to achieve the goals associated with a hospice approach to care.

R414-14A-16. Continuous Home Care.

When the hospice provider determines that a patient
requires at least eight hours of primarily nursing care in order to
manage an acute medical crisis, the hospice provider will maintain
documentation to support the requirement that the services provided
were reasonable and necessary and were in compliance with an
established plan of care in order to meet a particular crisis situation.
Continuous home care is a covered benefit only as necessary to
maintain the terminally ill client at home.

R414-14A-17. General Inpatient Care.

(1) General inpatient care is authorized without prior
authorization for an initial ten calendar day length of stay. Prior
authorization is required for any additional general inpatient care
days during the same stay to verify that the client's needs meet the
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requirements for general inpatient care. If a hospice provider
requests additional days, the subsequent requests are subject to
clinical review and approval by qualified Department staff.

(2) General inpatient care days may not be used due to
the breakdown of the primary care giving living arrangements or the
collapse of other sources of support for the recipient.

(3) Prior authorization for additional days beyond the
initial ten calendar day stay must be obtained before the hospice
care is provided, except as allowed in Section R414-14A-19.

R414-14A-18. Inpatient Respite Care.

When the hospice provider determines that a patient
requires a short-term inpatient respite stay in order to relieve the
family members or other persons caring for the client at home, the
hospice provider will maintain documentation to support the
requirement that the services provided were reasonable and
necessary to relieve a particular caregiver situation. Inpatient
respite care may not be reimbursed for more than five consecutive
days at a time. Inpatient respite care may not be reimbursed for a
patient residing in a nursing facility, ICF/MR, or freestanding
hospice inpatient unit.

R414-14A-19.
Periods.

If a new patient is already Medicaid eligible upon
admission to hospice care, the hospice provider must submit a prior
authorization request form to the Department in order to receive
reimbursement for hospice services it renders, except in the
following circumstances:

(a) during weekend, holidays, and after regular
Department business hours, a hospice provider may begin service to
a new Medicaid hospice enrollee, including covering room and
board, or initiate a different hospice care requiring prior
authorization for a grace period up to ten calendar days before
notifying the Department;

(b) before the end of the ten calendar day grace period,
the hospice provider must complete and submit the prior
authorization request form to the Department in order to receive
reimbursement for hospice services it renders.

(c) if the hospice provider does not submit the prior
authorization request form timely, the Department will not
reimburse the provider for the care that it renders before the date
that the form is received.

Notification and Prior Authorization Grace

R414-14A-20. Post-Payment for Services Provided While in
Medicaid-Pending Status.

(1) If a new client is not Medicaid eligible upon
admission to hospice services but becomes Medicaid eligible at a
later date, the Department will reimburse a hospice provider
retroactively for up to 90 days to allow the hospice eligibility date
to coincide with the client's Medicaid eligibility date if:

(a) the Department determines that the client met
Medicaid eligibility requirements at the time the service was
provided;

(b) the hospice care met the prior authorization criteria at
the time of delivery; and

(c) the hospice provider reimburses the Department for
care related to the client's terminal illness delivered by other
Medicaid providers during the retroactive period.

(2) The hospice provider must provide a copy of the
initial care plan and any other documentation to the Department
adequate to demonstrate the hospice care met prior authorization
criteria at the time of delivery.

R414-14A-21. Hospice Care Reimbursement.

(1) Medicaid payment for covered hospice care is made
in accordance with the methodology set forth in the Utah Medicaid
State Plan.

(2) A hospice provider may not charge a Medicaid client
for services for which the client is entitled to have payment made
under Medicaid.

(3) Medicaid reimbursement to a hospice provider for
services provided during a cap period is limited to the cap amount
specified in Subsection R414-14A-22(5).

(4) Medicaid does not apply the aggregate caps used by
Medicare.

(5) Payment for hospice care is made on the basis of the
geographic location where the service is provided as described in
the Medicaid State Plan.

(6) Routine home care, continuous home care, general
inpatient care, inpatient respite care services, and hospice room and
board, are reimbursable to the hospice provider only.

(7) Hospice general inpatient care and inpatient respite
care are not reimbursed by Medicaid for services provided in a
Veterans Administration hospital or military hospital.

R414-14A-22. Payment for Hospice Care Categories.

(1) The Department establishes payment amounts for the
following categories:

(a) Routine home care.

(b) Continuous home care.

(c) Inpatient respite care.

(d) General inpatient care.

(¢) Room and Board service.

(2) The Department reimburses the hospice provider at
the appropriate payment amount for each day for which an eligible
Medicaid recipient is under the hospice's care.

(3) The Medicaid reimbursement covers the same
services and amounts covered by the equivalent Medicare
reimbursement rate for comparable service categories.

(4) The Department makes payment according to the
following procedures:

(a) Payment is made to the hospice for each day during
which the client is eligible and under the care of the hospice,
regardless of the amount of services furnished on any given day.

(b) Payment is made for only one of the categories of
hospice care described in Subsection R414-14A-22(1) for any
particular day.

(c) On any day in which the client is not an inpatient, the
Department pays the hospice provider the routine home care rate,
unless the client receives continuous home care as provided in
Subsection R414-14A-5(5) for a period of at least eight hours. In
that case, the Department pays a portion of the continuous care day
rate in accordance with Subsection R414-14A-22(5).

(d) The hospice payment on a continuous care day varies
depending on the number of hours of continuous services provided.
The number of hours of continuous care provided during a
continuous home care day is multiplied by the hourly rate to yield
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the continuous home care payment for that day. A minimum of
eight hours of licensed nursing care must be furnished on a
particular day to qualify for the continuous home care rate.

(e) Subject to the limitations described in Subsection
R414-14A-22(5), on any day on which the client is an inpatient in
an approved facility for inpatient care, the appropriate inpatient rate
(general or respite) is paid depending on the category of care
furnished. The inpatient rate (general or respite) is paid for the date
of admission and all subsequent inpatient days, except the day on
which the client is discharged. For the day of discharge, the
appropriate home care rate is paid unless the client dies as an
inpatient. In the case where the client dies as an inpatient, the
inpatient rate (general or respite) is paid for the discharge day.
Payment for inpatient respite care is subject to the requirement that
it may not be provided consecutively for more than five days at a
time.

(5) Payment for inpatient care is limited as follows:

(a) The total payment to the hospice for inpatient care
(general or respite) is subject to a limitation that total inpatient care
days for Medicaid clients not exceed 20 percent of the total days for
which these clients had elected hospice care. Clients afflicted with
AIDS are excluded when calculating inpatient days.

(b) At the end of a cap period, the Department calculates
a limitation on payment for inpatient care for each hospice to ensure
that Medicaid payment is not made for days of inpatient care in
excess of 20 percent of the total number of days of hospice care
furnished to Medicaid clients by the hospice.

(c) If the number of days of inpatient care furnished to
Medicaid clients is equal to or less than 20 percent of the total days
of hospice care to Medicaid clients, no adjustment is necessary.

(d) If the number of days of inpatient care furnished to
Medicaid clients exceeds 20 percent of the total days of hospice
care to Medicaid clients, the total payment for inpatient care is
determined in accordance with the procedures specified in
Subsection R414-14A-22(5)(e). That amount is compared to actual
payments for inpatient care, and any excess reimbursement must be
refunded by the hospice.

(e) If a hospice exceeds the number of inpatient care days
described in Subsection R414-14A-22(5)(d), the total payment for
inpatient care is determined as follows:

(1) Calculate the ratio of the maximum number of
allowable inpatient days to the actual number of inpatient care days
furnished by the hospice to Medicaid clients.

(i) Multiply this ratio by the total reimbursement for
inpatient care made by the Department.

(iii) Multiply the number of actual inpatient days in
excess of the limitation by the routine home care rate.

@iv) Sum the amounts calculated in Subsection
R414-14A-22(5)(e)(ii) and (iii).

(6) The hospice provider may request an exception to the
inpatient care payment limitation if the hospice provider
demonstrates the volume of Medicaid enrollees during the cap
period was insufficient to reasonably achieve the required 20%
ratio.

R414-14A-23. Payment for Physician Services.

(1) The following services performed by hospice
physicians are included in the rates described in Sections
R414-14A-21 and 22:

(a) General supervisory services of the medical director.

(b) Participation in the establishment of plans of care,
supervision of care and services, periodic review and updating of
plans of care, and establishment of governing policies by the
physician member of the interdisciplinary group.

2) For services not described in Subsection
R414-14A-23(1), direct care services related to the terminal illness
or a related condition provided by hospice physicians are
reimbursed according to the Medicaid reimbursement fee schedule
for physician services. Services furnished voluntarily by physicians
are not reimbursable.

(3) Services of the client's attending physician, including
in-home services, are reimbursed according to the Medicaid fee
schedule for State Plan physician services. Services furnished
voluntarily by physicians are not reimbursable.

R414-14A-24. Hospice Payment Covers Special Modalities.

No additional Medicaid payment will be made for
chemotherapy, radiation therapy, and other special modalities of
care for palliative purposes regardless of the cost of the services.

R414-14A-25. Payment for Nursing Facility, ICF/MR, and
Freestanding Inpatient Hospice Unit Room and Board.

(1) For clients in a nursing facility, ICF/MR, or a
freestanding hospice inpatient unit who elect to receive hospice care
from a Medicaid enrolled hospice provider, Medicaid will pay the
hospice provider an additional per diem for routine home care [ane
eontintousheme-eare-|services to cover the cost of room and board
in the facility. For nursing facilities and ICFs/MR, the room and
board rate is[e] 95 percent of the amount that the Department would
have paid to the nursing facility or ICF/MR provider for that client
if the client had not elected to receive hospice care. For
freestanding hospice inpatient facilities, the room and board rate is
95 percent of the statewide average paid by Medicaid for nursing
facility services.

(2) Reimbursement for room and board is made to the
hospice provider. The hospice provider is responsible to reimburse
the facility the room and board payment received.  The
reimbursement is payment in full for the services described in
Subsection R414-14A-14(2). The facility cannot bill Medicaid
separately.

(3) If a hospice enrollee in a nursing facility, ICF/MR, or
a freestanding hospice inpatient unit has a monetary obligation to
contribute to his or her cost of care in the facility, the facility must
collect and retain the contribution. The hospice must reimburse the
facility the reduced amount received from Medicaid directly or
from a Medicaid Health Plan.

R414-14A-26. Limitation on Liability for Certain Hospice
Coverage Denials.

If a client is determined not to be terminally ill while
hospice care were received under this rule, the client is not
responsible to reimburse the Department. If the Department denies
reimbursement to the hospice provider, the hospice provider may
not seek reimbursement from the client.

R414-14A-27. Medicaid Health Plans and Hospice.
(1) If a Medicaid-only client is enrolled in a Medicaid
health plan, the hospice selected by the client must have a contract
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with the health plan. The health plan is responsible to reimburse the
hospice for hospice care. The Department will not directly
reimburse a hospice provider for a Medicaid-only client covered by
a health plan.

(2) If a Medicaid-only client enrolled in a health plan
elects hospice care before being admitted to a nursing facility, ICF/
MR, or a freestanding hospice inpatient unit, the health plan is
responsible to reimburse the hospice provider for both the hospice
care and the room and board until the client is disenrolled from the
health plan by the Department. At the point the health plan
determines that the enrollee will require care in the nursing facility
for greater than 30 days, the health plan will notify the Department
of the prognosis of extended nursing facility services. The
Department will schedule disenrollment from the health plan to
occur in accordance with the terms of the health plan contract for
care provided in skilled nursing facilities.

(3) If a hospice enrollee is covered by Medicare for
hospice care, the Medicaid health plan is responsible for the health
plan's payment rate less any amount paid by Medicare and other
payors. The health plan is responsible for payment even if the
Medicare covered service is rendered by an out-of-plan provider or
was not authorized by the health plan.

(4) The health plan is responsible for room and board
expenses of a hospice enrollee receiving Medicare hospice care
while the client is a resident of a Medicare-certified nursing facility,
ICF/MR, or freestanding hospice facility until the client is
disenrolled from the health plan by the Department. On the 31st
day, the client is disenrolled from the health plan and enrolled in the
Medicaid fee-for-service hospice program. At the point the
Department determines that the enrollee will require care in the
nursing facility for greater than 30 days, the Department will
schedule disenrollment from the health plan to occur in accordance
with the terms of the health plan contract for care provided in
skilled nursing facilities. The room and board expenses will be set
in accordance with Section R414-14A-25.

(5) The hospice provider is responsible for determining if
an applicant for hospice care is covered by a Medicaid health plan
prior to enrolling the client, for coordinating services and
reimbursement with the health plan during the period the client is
receiving the hospice benefit, and for notifying the health plan when
the client disenrolls from the hospice benefit.

R414-14A-28. Marketing by [Heuse]Hospice Providers.

Hospice providers shall not engage in unsolicited direct
marketing to prospective clients. Marketing strategies shall remain
limited to mass outreach and advertisements, except when a
prospective client or legal representative explicitly requests
information from a particular hospice provider. Hospice providers
shall refrain from offering incentives or other enticements to
persuade a prospective client to choose that provider for hospice
care.

R414-14A-29. Medicaid 1915¢ HCBS Waivers and Hospice.

(1) For hospice enrollees covered by a Medicaid 1915c¢
Home and Community-Based Services Waiver, hospice providers
shall provide medically necessary care that is directly related to the
patient's terminal illness.

(2) The waiver program may continue to provide services
that are:

(a) unrelated to the client's terminal illness and;

(b) assessed by the waiver program as necessary to
maintain safe residence in a home or community-based setting in
accordance with waiver requirements.

(3) The waiver case management agency and the hospice
case management agency shall meet together upon commencement
of hospice services to develop a coordinated plan of care that clearly
defines the roles and responsibilities of each program.

KEY: Medicaid

Date of Enactment or Last Substantive Amendment: [January
28],2010

Notice of Continuation: September 30, 2009

Authorizing, and Implemented or Interpreted Law: 26-1-4.1;
26-1-5; 26-18-3

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-33C

Targeted Case Management for the
Homeless

NOTICE OF PROPOSED RULE
(Repeal)
DAR FILE NO.: 33571
FILED: 04/22/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: This repeal is necessary because targeted case
management for the homeless as outlined in this rule is no
longer available to Medicaid clients.

SUMMARY OF THE RULE OR CHANGE:
repealed in its entirety.

This rule is

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no impact to the state
budget because no agencies or individuals have been
enrolled to provide these services since 2003.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide case
management services.

¢ SMALL BUSINESSES: There is no impact to small
businesses because no agencies or individuals have been
enrolled to provide these services since 2003.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no impact to Medicaid providers and to Medicaid
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clients because no agencies or individuals have been
enrolled to provide these services since 2003.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
is no impact to a single Medicaid provider or to a Medicaid
client because no agencies or individuals have been enrolled
to provide these services since 2003.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This repeal will have no fiscal impact because the service has
not been available since 2003.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
[R4H4-33C—TFargeted-Case Management-for-the Homeless:
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Health, Health Care Financing,
Coverage and Reimbursement Policy
R414-33D
Targeted Case Management by
Community Mental Health Centers for
Individuals with Serious Mental lliness

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33590
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to clarify service
coverage for an individual with serious mental illness.

SUMMARY OF THE RULE OR CHANGE: This change
clarifies that a patient who resides in an institution for mental
disease is not limited to a maximum of five hours per
admission.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Department does not anticipate
a cost or savings due to this rule change because this rule
change simply clarifies service coverage for an individual with
serious mental illness.

¢ LOCAL GOVERNMENTS: This change does not impact
local governments because they do not fund or provide
targeted case management services for Medicaid clients.

¢ SMALL BUSINESSES: The Department does not
anticipate a cost or savings to small businesses due to this
rule change because this rule change simply clarifies service
coverage for an individual with serious mental iliness.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The Department does not anticipate a cost or savings to
Medicaid providers due to this rule change because this rule
change simply clarifies service coverage for an individual with
serious mental illness.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
Department does not anticipate a cost or savings to a single
Medicaid provider due to this rule change because this rule
change simply clarifies service coverage for an individual with
serious mental illness.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Business should not be impacted by this clarification of the

maximum number of hours of case management that a
person with serious mental illness is eligible for, as this limit is
rarely exceeded.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Kimi Gomez by phone at 801-538-6381, by FAX at
801-237-0785, or by Internet E-mail at kgomez@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 07/01/2010

THIS RULE MAY BECOME EFFECTIVE ON: 07/08/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.

R414-33D. Targeted Case Management by Community Mental
Health Centers for Individuals with Serious Mental Illness.
R414-33D-1. Introduction and Authority.

(1) This rule outlines targeted case management services
provided to individuals with serious mental illness to assist in
gaining access to needed medical, educational, social, and other
services.

Coverage and

(2) This rule implements 42 USC 1396n(g), which
authorizes targeted case management services and is authorized
under UCA 26-18-3.

R414-33D-2. Definitions.

"Serious mental illness" means a serious and often
persistent mental illness in an adult or a serious emotional disorder
in a child that severely limits the individual's welfare and
development or functioning.

R414-33D-3. Client Eligibility Requirements.

Targeted case management is available for individuals
with serious mental illness who are categorically or medically
needy.

R414-33D-4. Program Access Requirements.

(1) Targeted case management is provided to individuals
with serious mental illness for whom a case management needs
assessment completed by a qualified targeted case manager
documents that:
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(a) the individual requires a comprehensive coordinated
system of care and treatment or services from a variety of agencies
and providers to meet his documented medical, social, educational,
and other needs; and

(b) there is reasonable indication that the individual will
access needed services only if assisted by a qualified targeted case
manager who in accordance with an individualized case
management service plan, locates, coordinates, and regularly
monitors the service.

(2) Targeted case management services are at the option
of the individual in the target population.

(3) Targeted case management services may not restrict
an individual's free choice of providers of case management
services or other Medicaid services.

R414-33D-5. Service Coverage.

(1) Medicaid covers:

(a) client assessment to determine service needs,
including activities that focus on needs identification to determine
the need for any medical, educational, social, or other services.
Assessment activities include taking client history, identifying the
needs of the client and completing related documentation, gathering
information from other sources such as family members, medical
providers, social workers, and educators, if necessary, to form a
complete assessment of the client;

(b) development of a written, individualized, and
coordinated case management service plan based on information
collected through an assessment that specifies the goals and actions
to address the client's medical, social, educational and other service
needs. This includes input from the client, the client's authorized
health care decision maker, family, and other agencies
knowledgeable about the client, to develop goals and identify a
course of action to respond to the client's assessed needs;

(c) referral and related activities to help the client obtain
needed services, including activities that help link the client with
medical, social, educational providers or other programs and
services that are capable of providing needed services, such as
making referrals to providers for needed services and scheduling
appointments for the client;

(d) coordinating the delivery of services to the client,
including CHEC screening and follow-up;

(e) client assistance to establish and maintain eligibility
for entitlements other than Medicaid;

() monitoring and follow-up activities, including
activities and contacts that are necessary to ensure the targeted case
management service plan is effectively implemented and adequately
addressing the needs of the client, which activities may be with the
client, family members, providers or other entities, and conducted
as frequently as necessary to help determine whether services are
furnished in accordance with the client's case management service
plan, whether the services in the case management service plan are
adequate, whether there are changes in the needs or status of the
client, and if so, making necessary adjustments in the case
management service plan and service arrangements with providers;

(g) contacting non-eligible or non-targeted individuals
when the purpose of the contact is directly related to the
management of the eligible individual's care. For example, family
members may be able to help identify needs and supports, assist the

client to obtain services, and provide case managers with useful
feedback to alert them to changes in the client's status or needs;

(h) instructing the client or caretaker, as appropriate, in
independently accessing needed services; and

(i) monitoring the client's progress and continued need
for targeted case management and other services.

(2) The agency may bill Medicaid for the above activities
only if;

(a) the activities are identified in the case management
service plan and the time spent in the activity involves a face-to-
face encounter, telephone or written communication with the client,
family, caretaker, service provider, or other individual with a direct
involvement in providing or assuring the client obtains the
necessary services documented in the service plan; and

(b) there are no other third parties liable to pay for
services, including reimbursement under a medical, social,
educational, or other program.

(3) Covered case management service provided to a
hospital or nursing facility patient, except a patient in an Institution
for Mental Disease (IMD) is limited to a maximum of five hours per
admission_in the 30-day period before the patient's discharge into

the community.
(4) Medicaid does not cover:

(a) documenting targeted case management services with
the exception of time spent developing the written case
management needs assessment, service plans, and 180-day service
plan reviews;

(b) teaching, tutoring, training, instructing, or educating
the client or others, except when the activity is specifically designed
to assist the client, parent, or caretaker to independently obtain
client services. For example, Medicaid does not cover client
assistance in completing a homework assignment or instructing a
client or family member on nutrition, budgeting, cooking, parenting
skills, or other skills development;

(c) directly assisting with personal care or daily living
activities that include bathing, hair or skin care, eating, shopping,
laundry, home repairs, apartment hunting, moving residences, or
acting as a protective payee;

(d) routine courier services. For example, running
errands or picking up and delivering food stamps or entitlement
checks;

(e) direct delivery of an underlying medical, educational,
social, or other service to which an eligible individual has been
referred.  For example, providing medical and psychosocial
evaluations, treatment, therapy and counseling, otherwise billable to
Medicaid under other categories of service;

(f) direct delivery of foster care services that include
research gathering and completion of documentation, assessing
adoption placements, recruiting or interviewing potential foster care
placements, serving legal papers, home investigations, providing
transportation, administering foster care subsidies, or making foster
care placement arrangements;

(g) traveling to the client's home or other location where
a covered case management activity occurs, nor time spent
transporting a client or a client's family member;

(h) services for or on behalf of a non-Medicaid eligible or
a non-targeted individual if services relate directly to the
identification and management of the non-eligible or non-targeted
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individual's needs and care. For example, Medicaid does not cover
counseling the client's sibling or helping the client's parent obtain a
mental health service;

(i) activities for the proper and efficient administration of
the Medicaid State Plan that include client assistance to establish
and maintain Medicaid eligibility. For example, locating,
completing and delivering documents to a Medicaid eligibility
worker;

(j) recruitment activities in which the mental health center
or case manager attempts to contact potential service recipients;

(k) time spent assisting the client to gather evidence for a
Medicaid hearing or participating in a hearing as a witness; and

() time spent coordinating between case management
team members for a client.

R414-33D-6. Qualified Providers.

Targeted case management for individuals with serious
mental illness must be provided by an individual employed by
community mental health centers who is:

(1) a licensed physician, a licensed psychologist, a
licensed clinical social worker, a licensed certified social worker, a
licensed social service worker, a licensed advanced practice
registered nurse, a licensed registered nurse, a licensed professional
counselor, a licensed marriage and family counselor; or

(2) an individual working toward licensure in one of the
professions identified in subsection (1) to the extent permitted by
Utah Code Title 58; or

(3) alicensed practical nurse or a non-licensed individual
who has met the State Division of Substance Abuse and Mental
Health's training standards for case managers and who is working
under the supervision of one of the individuals identified in
subsection (1) or (2).

R414-33D-7. Reimbursement Methodology.

(1) For fee-for-service community mental health centers,
the Department pays the lower of the amount billed or the rate on
the mental health center's fee schedule. The fee schedule was
initially established after consultation with provider representatives.
A provider shall not charge the Department a fee that exceeds the
provider's usual and customary charges for the provider's private-
pay patients.

(2) For capitated community mental health centers, the
Department pays monthly premiums to the centers for all mental
health services, including targeted case management.

KEY: Medicaid

Date of Enactment or Last
[September-36;]2010
Authorizing, and Implemented or Interpreted Law:
26-18-3

Substantive Amendment:

26-1-5;

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-302
Eligibility Requirements

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33572
FILED: 04/22/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to allow the
Department to establish an electronic match system with the
Social Security Administration to verify citizenship, and to
clarify who may receive Medicaid coverage when residing in
an institution.

SUMMARY OF THE RULE OR CHANGE: This amendment
includes language that allows the Department to implement
an electronic match system with the Social Security
Administration for the purpose of verifying citizenship and to
identify new Medicaid applicants. This change also removes
language from Section R414-302-3 that is no longer
necessary and reserves this section for future changes. It
further amends language in the text to include the age ranges
of individuals who may receive Medicaid while residing in an
institution for mental disease.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 211(a) of Pub. L. No. 111-3 and Section
26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There may be some administrative
costs associated with the establishment of an electronic
match system with the Social Security Administration. These
costs, however, are negligible and there is no data to quantify
what those costs would be.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not determine Medicaid
eligibility and do not fund or provide Medicaid services.

¢ SMALL BUSINESSES: There are no new administrative
costs to small businesses because they do not verify
citizenship or identify new Medicaid applicants. In addition,
these changes do not affect provider revenue because they
do not affect Medicaid services. Further, only the
Department will bear any cost associated with the
establishment of an electronic match system with the Social
Security Administration.
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¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There are no new administrative costs to Medicaid providers
because they do not verify citizenship or identify new
Medicaid applicants. In addition, these changes do not affect
provider revenue and do not impact Medicaid clients because
they do not affect Medicaid services. Further, only the
Department will bear any cost associated with the
establishment of an electronic match system with the Social
Security Administration.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs to a single Medicaid provider
because the provider does not verify citizenship or identify
new Medicaid applicants. In addition, these changes do not
affect provider revenue and do not impact a single Medicaid
client because they do not affect Medicaid services. Further,
only the Department will bear any cost associated with the
establishment of an electronic match system with the Social
Security Administration.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Streamlined verification of identity and citizenship will benefit
all persons entitled to receive services and have an overall
positive fiscal impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-302. Eligibility Requirements.
R414-302-1. Citizenship and Alienage.

(1) The Department incorporates by reference 42 CFR
435.406 2008 ed., which requires applicants and recipients to be
U.S. citizens or qualified aliens and to provide verification of their
U.S. citizenship or lawful alien status.

Coverage and

(2) The definitions in R414-1 and R414-301 apply to this
rule.

(3) The Department shall decide if a public or private
organization no longer exists or is unable to meet an alien's needs.
The Department shall base the decision on the evidence submitted
to support the claim. The documentation submitted by the alien
must be sufficient to prove the claim.

(4) One adult housechold member must declare the
citizenship status of all household members who will receive
Medicaid. The client must provide verification of citizenship and
identity as described in 42 CFR 435.407.

(5) A qualified alien, as defined in 8 U.S.C. 1641 who
was residing in the United States prior to August 22, 1996, may
receive full Medicaid, QMB, SLMB, or Qualifying Individuals (QI)
services.

(6) A qualified alien, as defined in 8 U.S.C. 1641 newly
admitted into the United States on or after August 22, 1996, may
receive full Medicaid, QMB, SLMB, or Qualifying Individuals (QI)
services after five years have passed from the person's date of entry
into the United States.

(7) The Department accepts as verification of citizenship
documents from federally recognized Indian tribes evidencing
membership or enrollment in such tribe including those with
international borders as required under Section 221(b)(1) of [F]the
Children's Health Insurance Program Reauthorization Act_of 2009,
Pub. L. No. 111 3, or as prescribed by the Secretary.

(8) The Department provides reasonable opportunity for
applicants or clients to present satisfactory documentation of
citizenship as required under Section 221(b)(2) of [F]the Children's
Health Insurance Program Reauthorization Act_of 2009, Pub. L. No.
111 3.

(9) The Department considers that an infant born to a
mother who is eligible for Medicaid at the time of such infant's birth
has provided satisfactory evidence of citizenship. The Department
does not require further verification of citizenship for such infant as
required under Section 221(b)(3) of [F]the Children's Health
Insurance Program Reauthorization Act_of 2009, Pub. L. No. 111 3.

(10) The Department may implement an electronic match
system with the Social Security Administration to verify citizenship
or nationality, and the identity of an applicant for medical
assistance.  The electronic match system shall meet the
requirements of Section 211(a) of the Children's Health Insurance

Program Reauthorization Act of 2009, Pub. L. No. 111 3.

R414-302-3. [EeealOffice Residenee]Reserved.

A

restde:]Reserved.

R414-302-4. Residents of Institutions.

(1) The Department provides Medicaid coverage to
individuals who are residents of institutions subject to the
limitations related to residents of public institutions, patients in an
institution for mental diseases who do not meet the age criteria, and
patients in an institution for tuberculosis as defined in 42 CFR
435.1009, 2009 ed., which is incorporated by reference. The
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Department also incorporates by reference the definitions in 42
CFR 435.1010, 2009 ed.

(2) The Department does not consider persons under the
age of 18 to be residents of an institution if they are living
temporarily in the institution while arrangements are being made for
other placement.

(3) The Department does not consider an individual who
resides in a temporary shelter for a limited period of time as a
resident of an institution.

(4) The Department considers ineligible residents of
institutions for mental disease_(IMD) who are ages 21 through 64 as
non-residents while on conditional or convalescent leave from the
institution._A resident of an IMD who is under 21 years of age, or is
under 22 years of age and enters an IMD before reaching 21 years
of age, is considered to be a resident while on conditional or
convalescent leave from the institution.

(5) [Fhe]For individuals under 22 years of age who
become residents of an IMD before reaching 21 years of age. the
Department limits Medicaid eligibility [ferresidents—of-institutions
for—mental—disease—|to individuals residing in the Utah State
Hospital[—whe—meet—the—age—requirements—and—other—eligtbility-
eriterta).

KEY: public assistance programs, application, eligibility,
Medicaid

Date of Enactment or Last Substantive Amendment: [Apritl;
12010

Notice of Continuation: January 25, 2008

Authorizing, and Implemented or Interpreted Law: 26-18-3

Health, Health Care Financing,
Coverage and Reimbursement Policy
R414-304-9
A, B, and D Institutional Medicaid and
Family Institutional Medicaid Income
Deductions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33573
FILED: 04/22/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to clarify Medicaid's
deduction policy for long-term care services.

SUMMARY OF THE RULE OR CHANGE: This amendment
clarifies that the restriction against deducting expenses for

long-term care services that an individual accrues during a
penalty period or due to substantial home equity only applies
to the determination of what an individual owes for long-term
care contribution.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no impact to the state
budget because this change only clarifies the deduction
policy for long-term care services. It neither increases nor
decreases services to Medicaid clients.

¢ LOCAL GOVERNMENTS: This change does not impact
local governments because they do not fund or provide long-
term care services for Medicaid clients.

¢ SMALL BUSINESSES: There is no impact to small
businesses because this change only clarifies the deduction
policy for long-term care services. It neither increases nor
decreases services to Medicaid clients.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no impact to Medicaid providers and Medicaid clients
because this change only clarifies the deduction policy for
long-term care services. It neither increases nor decreases
services.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs to a single Medicaid provider or
Medicaid client because this change only clarifies the
deduction policy for long-term care services. It neither
increases nor decreases services.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This clarification of the rule to assure that current Medicaid
practice is consistent with the rule will not change current
fiscal impact on business in this area.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010
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THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.

R414-304. Income and Budgeting.
R414-304-9. A, B, and D Institutional Medicaid and Family
Institutional Medicaid Income Deductions.

(1) This section sets forth income deductions for aged,
blind, disabled and family institutional Medicaid programs.

(2) The Department applies the financial methodologies
required by 42 CFR 435.601 and the deductions defined in 42 CFR
435.725, 435.726, and 435.832, 2005 ed., which are incorporated by
reference. The Department applies Subsection 1902(r)(1) and
1924(d) of the Compilation of the Social Security Laws, which are
incorporated by reference. Any additional income deductions or
limitations are described in this rule.

(3) The following definitions apply to this section:

(a) "Family member" means a son, daughter, parent, or
sibling of the client or the client's spouse who lives with the spouse.

(b) "Dependent" means earning less than $2,000 a year,
not being claimed as a dependent by any other individual, and
receiving more than half of one's annual support from the client or
the client's spouse.

(4) Health insurance premiums:

(a) For institutionalized and waiver eligible clients, the
Department deducts from income health insurance premiums only
for the institutionalized or waiver eligible client and only if paid
with the institutionalized or waiver eligible client's funds. Health
insurance premiums are deducted in the month due. The payment is
not pro-rated. The Department deducts the amount of a health
insurance premium for the month it is due if the Department is
paying the premium on behalf of the client as authorized by Section
1905(a) of Title XIX of the Social Security Act, except no deduction
is allowed for Medicare premiums the Department pays for or
reimburses to recipients.

(b) The Department deducts from income the portion of a
combined premium, attributable to the institutionalized or waiver-
eligible client if the combined premium includes a spouse or
dependent family member and is paid from the funds of the
institutionalized or waiver eligible client.

(5) The Department deducts medical expenses from
income only if the expenses meet all of the following conditions:

(a) the medical service was received by the client;

(b) the unpaid medical bill will not be paid by Medicaid
or by a third party;

(c) a paid medical bill can be deducted only through the
month it is paid. No portion of any paid bill can be deducted after
the month of payment.

(6) To determine the cost of care contribution for long-
term care services, [F]the Department does not deduct medical or
remedial care expenses that the Department is prohibited from
paying because the expenses are incurred during a penalty period
imposed due to a transfer of assets for less than fair market value.
The Department does not deduct medical or remedial care expenses
that the Department is prohibited from paying under Section 6014
of Pub. L. No. 109-171 because the equity value of the individual's

Coverage and

home exceeds the limit set by such law. The Department will not
deduct such expenses during the month the services are received nor
for any month after the month services are received even when such
expenses remain unpaid.

(7) The Department does not allow a medical expense as
an income deduction more than once.

(8) A medical expense allowed as an income deduction
must be for a medically necessary service. The Department of
Health decides if services are medically necessary.

(9) The Department deducts only the amount of pre-paid
medical expenses that equals the cost of services actually received
in the month such expenses are paid. Payments a client makes for
medical services in a month before the month the services are
actually received cannot be deducted from income.

(10) When a client must meet a spenddown to become
eligible for a medically needy program or receive Medicaid under a
home and community based care waiver, the client must sign a
statement that says:

(a) the agency told the client how spenddown can be met;

(b) the client expects his or her medical expenses to
exceed the spenddown amount;

(c) whether the client intends to pay cash or use medical
expenses to meet the spenddown; and

(d) that the agency told the client that the Medicaid
provider cannot use the provider's funds to pay the client's
spenddown and that the provider cannot loan the client money for
the client to pay the spenddown.

(11) A client may meet the spenddown by paying the
agency the amount with cash or check, or by providing to the
agency proof of medical expenses the client owes equal to the
spenddown amount.

(a) The client may elect to deduct from countable income
unpaid medical expenses for services received in non-Medicaid
covered months to meet or reduce the spenddown.

(b) Expenses must meet the criteria for allowable medical
expenses.

(c) Expenses cannot be payable by Medicaid or a third
party.

(d) For each benefit month, the client may choose to
change the method of meeting spenddown by either presenting
proof of allowable medical expenses to the agency or by presenting
a cash or check payment to the agency equal to the spenddown
amount.

(12) The Department cannot accept spenddown payments
from a Medicaid provider if the source of the funds is the Medicaid
provider's own funds. The Department cannot accept spenddown
payments from a client if the funds were loaned to the client by a
Medicaid provider.

(13) Institutionalized clients are required to pay all
countable income remaining after allowable income deductions to
the institution in which they reside as their contribution to the cost
of their care.

(14) A client who pays a cash spenddown, or a liability
amount to the medical facility in which he resides, may present
proof of medical expenses paid during the coverage month and
request a refund of spenddown or liability paid up to the amount of
bills paid by the client. The following criteria applies:

(a) Expenses for which a refund can be made include
medically necessary medical expenses not covered by Medicaid or
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any third party, co-payments required for prescription drugs covered
under a Medicare Part D plan, and co-payments or co-insurance
amounts for Medicaid-covered services as required under the State
Medicaid Plan.

(b) The expense must be for a service received during the
benefit month.

(c) The Department will not refund any portion of any
medical expense the client uses to meet a Medicaid spenddown or
to reduce the liability owed to the institution because the client
assumes responsibility to pay any expenses used to meet a
spenddown or reduce a liability.

(d) A refund cannot exceed the actual cash spenddown or
liability amount paid by the client.

(e) The Department does not refund spenddown or
liability amounts paid by a client based on unpaid medical expenses
for services the client receives during the benefit month. The client
may present to the agency any unpaid bills for non-Medicaid-
covered services that the client receives during the coverage month.
The unpaid bills may be used to meet or reduce the spenddown the
client owes for a future month of Medicaid coverage to the extent
such bills remain unpaid at the beginning of such future month.

(f) The Department reduces a refund by the amount of
any unpaid obligation the client owes the Department.

(15) The Department deducts a personal needs allowance
for residents of medical institutions equal to $45.

(16) When a doctor verifies that a single person, or a
person whose spouse resides in a medical institution is expected to
return home within six months of entering a medical institution or
nursing home, the Department deducts a personal needs allowance
equal to the current Medicaid Income Limit (BMS) for one person,
defined in R414-304-11(6), for up to six months to maintain the
individual's community residence.

(17) Except for an individual eligible for the Personal
Assistance Waiver, an individual receiving assistance under the
terms of a Home and Community-Based Services Waiver is eligible
to receive a deduction for a non-institutionalized, non-waiver-
eligible spouse and dependent family member as if that individual
were institutionalized. The Department applies the provisions of
Section 1924(d) of the Compilation of Social Security Laws, or the
provisions of 42 U.S.C. 435.726 or 435.832 to determine the
deduction for a spouse and family members.

(18) A client is not eligible for Medicaid coverage if
medical costs are not at least equal to the contribution required
towards the cost of care.

(19) Medicaid covered medical costs incurred in a current
benefit month cannot be used to meet spenddown when the client is
enrolled in a Medicaid Health Plan. Bills for mental health services
incurred in a benefit month cannot be used to meet spenddown if
Medicaid contracts with a single mental health provider to provide
mental health services to all recipients in the client's county of
residence. Bills for mental health services received in a retroactive
or application month that the client has fully-paid during that time
can be used to meet spenddown only if the services were not
provided by the Medicaid-contracted, mental health provider.

KEY: financial disclosures, income, budgeting

Date of Enactment or Last Substantive Amendment: [Oeteber
22;-2009]2010

Notice of Continuation: January 25, 2008

Authorizing, and Implemented or Interpreted Law: 26-18-[1]3

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-305
Resources

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33574
FILED: 04/22/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to update and
correct language that excludes as a countable resource the
home of an institutionalized person, and to limit nursing home
and long-term care services when an individual's home has
an equity value of over $500,000.

SUMMARY OF THE RULE OR CHANGE: This amendment
clarifies that the value of a home does not determine whether
the home will be excluded as a countable resource.
Nevertheless, it also clarifies that a separate test exists where
the full equity value of the home is counted to determine
whether the individual may qualify for nursing home or long-
term care services. In addition, this amendment clarifies that
the Department must exclude as a resource certain
properties of American Indians as required under the
American Recovery and Reinvestment Act of 2009.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-18-3

MATERIALS INCORPORATED BY REFERENCES:
+ Updates 42 CFR 435.840, published by Office of
the Federal Register, 10/01/2009
+ Removes 42 CFR 435.843, published by Office of
the Federal Register, 10/01/2008
+ Updates 42 CFR 435.845, published by Office of
the Federal Register, 10/01/2009
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ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no impact to the state
budget because this amendment does not increase Medicaid
coverage for any group, does not reduce existing coverage,
and does not modify eligibility criteria to determine how many
individuals may become eligible for long-term care services.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not determine Medicaid
eligibility and do not fund long-term care services for
Medicaid clients.

¢ SMALL BUSINESSES: There is no impact to small
businesses because this amendment does not increase
Medicaid coverage for any group, does not reduce existing
coverage, and does not modify eligibility criteria to determine
how many individuals may become eligible for long-term care
services.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no impact to Medicaid providers and Medicaid clients
because this amendment does not increase Medicaid
coverage for any group, does not reduce existing coverage,
and does not modify eligibility criteria to determine how many
individuals may become eligible for long-term care services.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs for a single Medicaid provider or a
Medicaid client because this amendment does not increase
Medicaid coverage for any group, does not reduce existing
coverage, and does not modify eligibility criteria to determine
how many individuals may become eligible for long-term care
services.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This rule change does not alter coverage and should not
have a fiscal impact on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.

R414-305. Resources.

R414-305-1. A, B and D Medicaid and A, B and D Institutional
Medicaid Resource Provisions.

(1) This section establishes the standards for the
treatment of resources to determine eligibility for aged, blind and
disabled Medicaid and aged, blind and disabled institutional
Medicaid.

(2) To determine eligibility of the aged, blind or disabled,
the Department incorporates by reference 42 CFR 435.840,
[435-843,—]435.845, [2668]2009 ed., and 20 CFR 416.1201,
416.1202, 416.1205 through 416.1224, 416.1229 through 416.1239,
and 416.1247 through 416.1250, 2009 ed. The Department adopts
Subsection 1902(k) of the Compilation of the Social Security Laws,
1993 ed., which is incorporated by reference. The Department
incorporates by reference Section 1917(d), (e), (f) and (g) of the
Compilation of the Social Security Laws in effect January 1, 2009.
The Department shall not count as an available resource any assets
that are prohibited under other federal laws from being counted as a
resource to determine eligibility for federally-funded medical
assistance programs. Insofar as any provision of this rule is
inconsistent with applicable federal law, the applicable federal law
governs over the inconsistent rule provision.

(3) The definitions in R414-1 and R414-301 apply to this
rule, in addition:

(a) "Burial plot" means a burial space and any item
related to repositories customarily used for the remains of any
deceased member of the household. This includes caskets, concrete
vaults, urns, crypts, grave markers and the cost of opening and
closing a grave site.

(b) "Sanction" means a period of time during which a
person is not eligible for Medicaid services for institutional care or
services provided under a Home and Community Based waiver due
to a transfer of assets for less than fair market value.

(c) "Transfer" in regard to assets means a person has
disposed of assets for less than fair market value.

(4) A resource is available when the client owns it or has
the legal right to sell or dispose of the resource for the client's own
benefit.

Coverage and

(5) Except for the Medicaid Work Incentive Program, the
resource limit for aged, blind or disabled Medicaid is $2,000 for a
one-person household and $3,000 for a two-person household.

(6) For an individual who meets the criteria for the
Medicaid Work Incentive Program, the resource limit is $15,000.
This limit applies whether the household size is one or more than
one.

7 The Department bases non-institutional and
institutional Medicaid eligibility on all available resources owned
by the client, or deemed available to the client from a spouse or
parent. Eligibility cannot be granted based upon the client's intent
to or action of disposing of non-liquid resources as described in 20
CFR 416.1240, 2009 ed., unless Social Security is excluding the
resources for an SSI recipient while the recipient takes steps to
dispose of the excess resources.
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(8) Any resource or the interest from a resource held
within the rules of the Uniform Transfers to Minors Act is not
countable. Any money from the resource that is given to the child
as unearned income is a countable resource beginning the month
after the child receives it.

(9) The resources of a ward that are controlled by a legal
guardian are counted as the ward's resources.

(10) Lump sum payments received on a sales contract for
the sale of an exempt home are not counted if the entire proceeds
are used to purchase a new exempt home within three calendar
months of when the property is sold. The individual shall receive
one three-month extension if more than three months is needed to
complete the actual purchase. Proceeds is defined as all payments
made on the principal of the contract. Proceeds does not include
interest earned on the principal.

(11) If a resource is potentially available, but a legal
impediment to making it available exists, it is not a countable
resource until it can be made available. The applicant or recipient
must take appropriate steps to make the resource available unless
one of the following conditions as determined by a person with
established expertise relevant to the resources exists:

(a) Reasonable action would not be successful in making
the resource available.

(b) The probable cost of making the resource available
exceeds its value.

(12) Water rights attached to the home and the lot on
which the home sits are exempt providing it is the client's principal
place of residence.

(13) For an institutionalized individual, a home or life
estate is not considered an exempt resource.

(14) To determine eligibility for nursing facility or other
long-term care services, the Department excludes the value of the
individual's principal home or life estate from countable resources if

o 2 dac e oo o M 213 Lo haonaa 1 £ <tq e—1 a

]Jone of the following conditions is met:

(1) the individual intends to return to the home;

(i1) the individual's spouse resides in the home;

(iii) the individual's child who is under age 21, or who is
blind or disabled resides in the home; or

(iv) a reliant relative of the individual resides in the

home.

(15) Even if the conditions in Subsection R414-305-1(14)
are met, an applicant or client is ineligible to receive nursing facility

services or other long-term care services [H]if the full equity value
of the individual's home or life estate exceeds $500,000, or

increased value according to the provisions of 42 U.S.C. 1396p(f)
()(C)[rthe-tndividuaisinekietblefor nurstngfactity or-other tone-
termreare-serviees| unless the individual's spouse, or the individual's
child who is under age 21 or is blind or permanently disabled
lawfully resides in the home.__The individual may qualify for
Medicaid to cover ancillary services only.

(16) For A, B and D Medicaid, the Department shall not
count up to $6,000 of equity value of non-business property used to
produce goods or services essential to home use daily activities.

(17) A previously unreported resource that meets the
criteria for burial funds found in 20 CFR 416.1231, may be

retroactively designated for burial and thereby exempted effective
the first day of the month in which it was designated for burial or
intended for burial. The funds cannot be exempted retroactively
more than 2 years prior to the date of application. Such resources
shall be treated as funds set aside for burial and the amount
exempted cannot exceed the limit established for the SSI program.

(18) One vehicle is exempt if it is used for regular
transportation needs of the individual or a household member.

(19) The Department excludes resources of an SSI
recipient who has a plan for achieving self support approved by the
Social Security Administration when the resources are set aside
under the plan to purchase work-related equipment or meet self
support goals.

(20) An irrevocable burial trust is not counted as a
resource. However, if the owner is institutionalized or on home and
community based waiver Medicaid, the value of the trust, which
exceeds $7,000, is considered a transferred resource.

(21) Business resources required for employment or self-
employment are not counted.

(22) For the Medicaid Work Incentive Program, the
Department excludes the following additional resources of the
eligible individual:

(a) Retirement funds held in an employer or union
pension plan, retirement plan or account, including 401(k) plans, or
an Individual Retirement Account, even if such funds are available
to the individual.

(b) A second vehicle when it is used by a spouse or child
of the eligible individual living in the household to get to work.

(23) After qualifying for the Medicaid Work Incentive
Program, these resources described in R414-305-1(22) will continue
to be excluded throughout the lifetime of the individual to qualify
for A, B or D Medicaid programs other than the Medicaid Work
Incentive, even if the individual ceases to have earned income or no
longer meets the criteria for the Work Incentive Program.

(24) Assets shall be deemed from an alien's sponsor, and
the sponsor's spouse, if any, when the sponsor has signed an
Affidavit of Support pursuant to Section 213A of the Immigration
and Nationality Act on or after December 19, 1997. Sponsor
deeming will end when the alien becomes a naturalized U.S. citizen,
or has worked 40 qualifying quarters as defined under Title II of the
Social Security Act or can be credited with 40 qualifying work
quarters.  Beginning after December 31, 1996, a creditable
qualifying work quarter is one during which the alien did not
receive any federal means-tested public benefit.

(25) Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(26) The Department excludes from countable resources
the following resources:

(a) Amounts an individual receives as a result of the
Making Work Pay credit defined in Section 1001 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5, 123
Stat. 115 for two months after the month of receipt.

(b) Amounts an individual retains from the economic
recovery payments defined in Section 2201 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5, 123
Stat. 115 for nine months after the month of receipt.

(c) Amounts an individual retains from the tax credit
allowed to certain government employees as defined in Section
2202 of the American Recovery and Reinvestment Act of 2009,
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Pub. L. No. 111 5, 123 Stat. 115 for two months after the month of
receipt.

(d) The value of any reduction in Consolidated Omnibus
Budget Reconciliation Act (COBRA) premiums provided to an
individual under Section 3001 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.

(e) Certain property and rights of federally-recognized
American Indians including certain tribal lands[;]_held in trust
which are located on or near a reservation, or allotted lands located
on a previous reservation, ownership interests in rents, leases,
royalties or usage rights related to natural resources (including
extraction of natural resources), and ownership interests and usage
rights in personal property which has unique religious, spiritual,
traditional or cultural significance, and rights that support
subsistence or traditional lifestyles, as defined in Section 5006(b)(1)
of the American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115.

(27) Life estates.

(a) For non-institutional Medicaid, life estates shall be
counted as resources only when a market exists for the sale of the
life estate as established by knowledgeable sources.

(b) For Institutional Medicaid, life estates are countable
resources even if no market exists for the sale of the life estate,
unless the life estate can be excluded as defined in paragraph 14 of
this section.

(c) The client may dispute the value of the life estate by
verifying the property value to be less than the established value or
by submitting proof based on the age and life expectancy of the life
estate owner that the value of the life estate is lower. The value of a
life estate shall be based upon the age of the client and the current
market value of the property.

KEY: Medicaid, resources

Date of Enactment or Last Substantive Amendment: [January
1], 2010

Notice of Continuation: January 31, 2008

Authorizing, and Implemented or Interpreted Law: 26-18-3

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-401
Nursing Care Facility Assessment

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33594
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The 2010 Utah Legislature increased
appropriations for this program through an increase to the
assessment on Medicaid beds in nursing facilities. This
change implements that assessment increase.

SUMMARY OF THE RULE OR CHANGE: In Subsection
R414-401-3(2), nonintermediate care facilities for the
mentally retarded are assessed at the uniform rate of $12.25
per patient day, which is an increase from the previous
$10.20 per patient day assessment. This change becomes
effective 07/01/2010. This increase in assessment allows for
the appropriated increase in reimbursement rates and for the
change in assessment for hospice stays in nursing homes
that are paid at the higher, assessment increased,
reimbursement rates. In Subsection R414-401-4(7), a
provision is added to allow providers to amend previously
submitted assessment reports for 90 days following original
submission.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

+ THE STATE BUDGET: Budget neutral due to collection of
$983,400 total funds from nursing and swing bed facilities
and an increase in state-funded reimbursement of $983,400
total funds to nursing home and swing bed facilities.

¢ LOCAL GOVERNMENTS: Local hospitals with swing beds
will also have no increased revenue. Funding will be applied
for swing bed reimbursement rates beginning in calendar
year 2011. Inasmuch as swing beds are variable, it is not
possible to determine the additional funding that will be made
available to these facilities.

¢ SMALL BUSINESSES: Nursing facility providers for small
businesses will see a net enhanced revenue of approximately
$700,000 as a result of increased federal matching funds. In
addition, there is an estimated increase in cost of $21,678 to
non-Medicaid certified facilities, based on four facilities and
an estimated number of 10,579 patient days.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Nursing facility providers will see a net enhanced revenue of
approximately $700,000 as a result of increased federal
matching funds. In addition, there is an estimated increase in
cost of $21,678 to non-Medicaid certified facilities, based on
four facilities and an estimated number of 10,579 patient
days.

COMPLIANCE COSTS FOR AFFECTED PERSONS:
Compliance costs include an increased collection of $2.05
per non-Medicare patient day from each nursing facility. This
increase in the assessment collection will be used to draw
down federal matching funds. All Medicaid certified nursing
and swing bed facilities will gain from this process. The
amount of gain depends on the number of Medicaid patients
in the facility. In addition, there is an average cost of $5,420
to four non-Medicaid certified facilities.
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COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This assessment supported by the majority of long term care
facilities will generate additional revenue for Medicaid
certified facilities to support care of Medicaid recipients.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-401. Nursing Care Facility Assessment.
R414-401-1. Introduction and Authority.
(1) This rule implements the assessment imposed on
certain nursing care facilities by Utah Code Title 26, Chapter 35a.
(2) The rule is authorized by Section 26-1-30 and Utah
Code Title 26, Chapter 35a.

Coverage and

R414-401-2. Definitions.

(1) The definitions in Section 26-35a-103 apply to this
rule.

(2) The definitions in R414-1 apply to this rule.

R414-401-3. Assessment.

(1) The collection agent for the nursing care facility
assessment shall be the Department, which is vested with the
administration and enforcement of the assessment.

(2) The uniform rate of assessment for every facility is
[$16-26]812.25 per non-Medicare patient day provided by the
facility, except that intermediate care facilities for the mentally
retarded shall be assessed at the uniform rate of $6.53 per patient
day. Swing bed facilities shall be assessed the uniform rate for
nursing facilities effective January 1, 2006. The Utah State Veteran's
Home is exempted from this assessment and this rule.

(3) Each nursing care facility must pay its assessment
monthly on or before the last day of the next succeeding month.

(4) The Department shall extend the time for paying the
assessment to the next month succeeding the federal approval of a
Medicaid State Plan Amendment allowing for the assessment, and
consequent reimbursement rate adjustments.

R414-401-4. Reporting and Auditing Requirements.

(1) Each nursing care facility shall, on or before the end
of the succeeding month, file with the Department a report for the
month, and shall remit with the report the assessment required to be
paid for the month covered by the report.

(2) Each report shall be on the Department-approved
form, and shall disclose the total number of patient days in the
facility, by designated category, during the period covered by the
report.

(3) Each nursing care facility shall supply the data
required in the report and certify that the information is accurate to
the best of the representative's knowledge.

(4) Each nursing care facility subject to this assessment
shall maintain complete and accurate records. The Department may
inspect each nursing care facility's records and the records of the
facility's owners to verify compliance.

(5) Separate nursing care facilities owned or controlled
by a single entity may combine reports and payments of
assessments provided that the required data are clearly set forth for
each separately reporting nursing care facility.

(6) The Department shall extend the time for making
required reports to the next month succeeding the federal approval
of a Medicaid State Plan Amendment allowing for the assessment,
and consequent reimbursement rate adjustments.

7) Providers may update previously submitted patient

day assessment reports for 90 days following the original
submission date.

R414-401-5. Penalties and Interest.

The penalties for failure to file a report, to pay the
assessment due within the time prescribed, to pay within 30 days of
a notice of deficiency of the assessment, for underpayment of the
assessment, for intent to evade the assessment are as provided in
Utah Code Section 26-35a-105.

KEY: Medicaid, nursing facility

Date of Enactment or Last Substantive Amendment:
200912010

Notice of Continuation: June 25,2009

Authorizing, and Implemented or Interpreted Law: 26-1-30;
26-35a

[Futy—+5

Health, Health Care Financing,
Coverage and Reimbursement Policy
R414-504
Nursing Facility Payments

90

UTAH STATE BULLETIN, May 15, 2010, Vol. 2010, No. 10



DAR File No. 33596

NOTICES OF PROPOSED RULES

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33596
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to continue the
Quality Improvement Incentive programs.

SUMMARY OF THE RULE OR CHANGE: This amendment
continues existing state fiscal year 2011 Quality Incentive
programs.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no budget impact because
the changes to this rule do not alter the overall amount of
state and federal funds that regulated health care facilities
may receive.

¢ LOCAL GOVERNMENTS: There is no budget impact
because the changes to this rule do not alter the overall
amount of state and federal funds that local government-
operated health care facilities may receive.

¢ SMALL BUSINESSES: This amendment impacts small and
large businesses equally. The aggregate paid to Medicaid-
certified nursing homes does not change. Nursing homes
that take advantage of the incentives will receive more than
nursing homes that do not. The total incentive amount
available to nursing homes is $5,475,900, which is reserved
from the base rate budget for nursing homes. The incentives
positively impact the treatment that nursing home residents
receive.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The aggregate paid to Medicaid-certified nursing homes does
not change. Nursing homes that take advantage of the
incentives will receive more than nursing homes that do not.
The total incentive amount available to nursing homes is
$5,475,900, which is reserved from the base rate budget for
nursing homes. The incentives positively impact the
treatment that nursing home residents receive.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs because there are only increases in
funds for a nursing facility that takes advantage of the quality
improvement incentives that are available.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This incentive program is voluntary and should have an
overall positive fiscal impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY
CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.

R414-504. Nursing Facility Payments.
R414-504-4. Quality Improvement Incentive.

(1) The incentive period is from July 1, 20[89]10 through
May 31, 201[0]1.

(2) In order for a facility to qualify for any Quality
Improvement Incentive or initiative in subsections (3) or (4):

(a) The application form and all supporting
documentation for that Incentive or Initiative must be faxed in or
mailed with a postmark during the incentive period. Failure to
include all required supporting documentation precludes a facility
from qualification.

(b) Facilities choosing to mail in applications and
supporting documentation are responsible to ensure that documents
are mailed to the correct address, as follows:

Via United States Postal Service

Utah Department of Health

DHCF, BCRP

Attn: Reimbursement Unit

P.O. Box 143102

Salt Lake City, UT 84114-3102

Via United Parcel Service or Federal Express

Utah Department of Health

DHCF, BCRP

Attn: Reimbursement Unit

288 North 1460 West

Salt Lake City, UT 84116-3231

() The facility must clearly mark and organize all
supporting documentation to facilitate review by Department staff.

(3)(a) Upon federal approval of the Nursing Care
Facilities State Plan Amendment for the quality program outlined in
this subsection (3), funds in the amount of $1,000,000 shall be set
aside from the base rate budget annually to reimburse current
Medicaid certified non-ICF/MR facilities that have:

(i) a meaningful quality improvement plan which
includes the involvement of residents and family;

(i) a demonstrated process of assessing and measuring
that plan;

Coverage and
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(iii)  customer satisfaction surveys conducted by an
independent third-party in each quarter of the incentive period,
along with an action plan addressing survey items rated below
average for the year;

(iv) a plan for culture change along with an example of
how the facility has implemented culture change;

(v) an employee satisfaction program;

(vi) no violations that are at an "immediate jeopardy"
level, as determined by the Department, at the most recent re-
certification survey and during the incentive period,

(vii) a facility that receives a substandard quality of care
level F, H, L, J, K, or L during the incentive period is eligible for
only 50% of the possible reimbursement. A facility receiving
substandard quality of care level F, H, 1, J, K, or L in more than one
survey during the incentive period is ineligible for reimbursement
under this incentive.

(b) The Department shall distribute incentive payments to
qualifying, current Medicaid certified facilities based on the
proportionate share of the total Medicaid patient days in qualifying
facilities.

(¢) If a facility seeks administrative review of the
determination of a survey violation, the incentive payment will be
withheld pending the final administrative adjudication. If violations
are found not to have occurred, the incentive payment will be paid
to the facility. If the survey findings are upheld, the remaining
incentive payments will be distributed to all qualifying facilities.

(4) Upon federal approval of the Nursing Care Facilities
State Plan Amendment for the quality program outlined in this
subsection (4) and in addition to the above incentive, funds in the
amount of $4,275,900 shall be set aside from the base rate budget in
state fiscal year 201[8]1 for use in state fiscal year 201[8]1.

(a) Qualifying, current Medicaid certified providers may
receive up to $590.43 total, across all initiatives in Subsection
R414-504-4(4), for each Medicaid certified bed. The Medicaid
certified bed count used for each facility for this incentive and for
each initiative in this incentive is the count in the facility as at the
beginning of the incentive period.

(b) A facility may not receive more for any initiative than
its documented costs for that initiative.

(c¢) In order to qualify for any of the quality improvement
initiatives in Subsection R414-504-4(4)(d):

(i) Each item purchased under initiatives (i) through (iii)
of Subsection R414-504-4(4)(d) must be purchased by the end of
the incentive period, and installed during the incentive period. Each
item purchased under initiatives (iv) to (ix) of Subsection
R414-504-4(d) must be purchased by the end of the incentive
period, and installed between July 1, 200[8]9, and May 31, 201[0]1.

(i1) A facility, with its application, must submit a detailed
description of the functionality of each item purchased, attesting to
its meeting all of the criteria for that initiative.

(iii) A facility, with its application, must submit detailed
documentation supporting all purchase, installation and training
costs for the initiative. This documentation must include invoices
and proof of purchase (i.e. copies of cancelled checks, credit card
slips, etc.).

(iv) A facility must clearly mark and organize all
supporting documentation to facilitate review by Department staff.

(d) Each Medicaid provider may apply for the following
quality improvement initiatives:

(i) Incentive for facilities to purchase or enhance nurse
call systems. Qualifying Medicaid providers may receive up to
$391 for each Medicaid certified bed. Qualifying criteria include
the following:

(A) The nurse call system is compliant with approved
"Guidelines for Design and Construction of Health Care Facilities."

(B) The nurse call system does not primarily use
overhead paging; rather a different type of paging system is used.
The paging system could include pagers, cell phones, Personal
Digital Assistant devices, hand-held radio, etc. If radio frequency
systems are used, consideration should be given to electromagnetic
compatibility between internal and external sources.

(C) The nurse call system shall be designed so that a call
activated by a resident will initiate a signal distinct from the regular
staff call system and that can be turned off only at the resident's
location.

(D) The signal shall activate an annunciator panel or
screen at the staff work area or other appropriate location, and either
a visual signal in the corridor at the resident's door or other
appropriate location, or staff pager indicating the calling resident's
name and/or room location, and at other areas as defined by the
functional program.

(E) The nurse call system must be capable of tracking and
reporting response times, such as the length of time from the
initiation of the call to the time a nurse enters the room and answers
the call.

(i) Incentive for facilities to purchase new patient lift
systems capable of lifting patients weighing up to 400 pounds each.
Qualifying Medicaid providers may receive up to $45 for each
Medicaid certified bed per patient lift, with a maximum of $90 for
each Medicaid certified bed.

(i) Incentive for facilities to purchase new patient
bathing systems. Qualifying Medicaid providers may receive up to
$110 for each Medicaid certified bed.

(A) To quality, a facility must, at a minimum, purchase
one new side-entry bathing system that allows the resident to enter
the bathing system without having to step over or be lifted into the
bathing area.

(iv) Incentive for facilities to purchase or enhance patient
life enhancing devices. Qualifying Medicaid providers may receive
up to $495 for each Medicaid certified bed. Patient life enhancing
devices must be one or more of the following:

(A)  Telecommunication enhancements primarily for
patient use. This may include land lines, wireless telephones, voice
mail and push to talk devices. Overhead paging, if any, must be
reduced.

(B) Wander management systems and patient security
enhancement devices.

(C) Computers and game consoles for patient use.

(D) Garden enhancements.

(E) Furniture enhancements for patients.

(v) Incentive for facilities to educate staff on quality.
Qualifying Medicaid providers may receive up to $110 for each
Medicaid certified bed. The education or training must:

(A) Be provided by an industry recognized organization,
and

(B) Have a patient centered perspective focused on
improving quality of life or care for patients.
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(vi)  Incentive for facilities to purchase or make
improvements to vans and van equipment for patient use.
Qualifying Medicaid providers may receive up to $320 for each
Medicaid certified bed.

(vii) Incentive for facilities to:

(A) Purchase or lease new or enhance existing clinical
information systems software, which incorporates advanced
technology into improved patient care including better integration,
capture of more information at the point of care, more automated
reminders etc. Qualifying Medicaid providers may receive up to
$109 for each Medicaid certified bed. The following clinical
tracking minimum requirements must all be included in the
software:

(D) Care plans;

(I) Current conditions;

(IIT) Medical orders;

(IV) Activities of daily living;

(V) Medication administration records;

(VD) Timing of medications;

(VII) Medical notes; and

(VIII) Point of care data tracking.

(B) Purchase or lease new or enhance existing clinical
information systems hardware. Qualifying Medicaid providers may
receive up to $90 for each Medicaid certified bed. The hardware
must facilitate the tracking of patient care and integrate the
collection of data into clinical information systems software that
meets all the tracking criteria in Subsection R414-504-4(4)(d)(vii)
(A).

(viii) Incentive for facilities to purchase a new or enhance
its existing heating, ventilating, and air conditioning system
(HVAC). Qualifying Medicaid providers may receive up to $162
for each Medicaid certified bed.

(ix) Incentive for facilities to use innovative means to
improve the residents' dining experience. These changes may
include meal ordering, dining times or hours, atmosphere, more
food choices etc. Qualifying Medicaid providers may receive up to
$111 for each Medicaid certified bed.

(A) A facility, with its application, must submit a detailed
description of the changes along with supporting documentation and
proof of costs incurred.

(B) Costs under this initiative are limited to incremental
costs resulting from the dining program changes.

R414-504-5. Reimbursement for Intermediate Care Facilities
for the Mentally Retarded.

The following principles apply to the payment of
community-based intermediate care facilities for the mentally
retarded (ICF/MRs) that are licensed under Utah Code 26-21-13.5:

(1) The Department pays approximately 93% of the
aggregate payments to ICF/MRs based on a prospective flat rate
established in Utah State Plan Attachment 4.19-D. The Department

(3)(a) The Department shall set aside $200,000 annually
from the base rate budget for incentives to current Medicaid
certified facilities. In order for a facility to qualify for an incentive:

@) The application form and all supporting
documentation for this incentive must be faxed in or mailed with a
postmark during the incentive period. Failure to include all
required supporting documentation precludes a facility from
qualification.

(i)  Facilities choosing to mail in applications and
supporting documentation are in addition responsible to ensure that
documents are mailed to the correct address, as follows:

Via United States Postal Service

Utah Department of Health

DHCF, BCRP

Attn: Reimbursement Unit

P.O. Box 143102

Salt Lake City, UT 84114-3102

Via United Parcel Service or Federal Express

Utah Department of Health

DHCF, BCRP

Attn: Reimbursement Unit

288 North 1460 West

Salt Lake City, UT 84116-3231

(i) The facility must clearly mark and organize all
supporting documentation to facilitate review by Department staff.

(b) In order to qualify for an incentive, a facility must
have:

(i) a meaningful quality improvement plan which
includes the involvement of residents and family;

(i) a demonstrated means to measure that plan;

(iii) customer satisfaction surveys conducted by an
independent third-party in each quarter of the incentive period,

(iv) an employee satisfaction program; and

(v) no violations, as determined by the Department, that
are at an "immediate jeopardy" level at the most recent re-
certification survey and during the incentive period.

(vi) A facility receiving a "condition of participation”
during the incentive period is eligible for only 50% of the possible
reimbursement.

(c) The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.

(d) If a facility seeks administrative review of a survey
violation, the incentive payment will be withheld pending the final
administrative determination. If violations are found not to have
occurred at a severity level of "immediate jeopardy" or higher, the
incentive payment will be paid to the facility. If the survey findings
are upheld, the Department shall distribute the remaining incentive
payments to all qualifying facilities.

KEY: Medicaid

pays the balance as a property cost component calculated by the Date of Enactment or Last Substantive Amendment: [Juwly31;
Fair Rental Value system pursuant to R414-504-3. 2609]2010
(2) The incentive period is from July 1, 20[69]10, Notice of Continuation: December 12, 2007
through May 31, 201[6]1. Authorizing, and Implemented or Interpreted Law: 26-1-5;
26-18-3; 26-35a
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DAR File No. 33576

Health, Health Systems Improvement,
Emergency Medical Services
R426-6
Emergency Medical Services
Competitive Grants Program Rules

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33576
FILED: 04/26/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The rule is revised to match the change in S.B.
178 from the 2010 Legislative Session. Grant funds are
available to all licensed or designated Emergency Medical
Services (EMS) agencies. (DAR NOTE: S.B. 178 (2010) is
found at Chapter 161, Laws of Utah 2010, and was effective
05/11/2010.)

SUMMARY OF THE RULE OR CHANGE: Rule change will
allow grant funds to be distributed not only to rural agencies
but to agencies statewide.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-8a-207

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: No effect on state budget as the
available grant monies remain the same. Grant monies will
be distributed to both rural and urban EMS Agencies.

¢ LOCAL GOVERNMENTS: Grants are a voluntary process.
This rule change will make grant monies available to all
providers. The impact is anticipated as positive.

¢ SMALL BUSINESSES: Grants are a voluntary process.
This rule change will make grant monies available to all
providers. The impact is anticipated as positive.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Grants are a voluntary process. This rule change will make
grant monies available to all providers. The impact is
anticipated as positive.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Grants
are a voluntary process. The application process has been
developed with input from regulated providers and will not
pose a barrier for grant monies.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Making grants available to all EMS agencies will have a
positive fiscal impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH SYSTEMS IMPROVEMENT,

EMERGENCY MEDICAL SERVICES

3760 S HIGHLAND DR

SALT LAKE CITY, UT 84106

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Allan Liu by phone at 801-273-6664, by FAX at
801-273-4165, or by Internet E-mail at aliu@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R426. Health, Health Systems Improvement, Emergency
Medical Services.
R426-6. Emergency Medical Services Competitive Grants
Program Rules.
R426-6-1. Authority and Purpose.

(1) This rule is established under Title 26, Chapter 8a.

(2) The purpose of this rule is to provide guidelines for
the equitable distribution of competitive grant funds specified under
the Emergency Medical Services Grants Program.

R426-6-2. Definitions.

(1) County EMS Council or Committee means a group of
persons recognized by the county commission as the legitimate
entity within the county to formulate policy regarding the provision
of EMS.

(2) Multi-county EMS council or committee means a
group of persons recognized by an association of counties as the
legitimate entity within the association to formulate policy
regarding the provision of EMS.[

il

R426-6-3. Eligibility.

(1) Competitive grants are available for use specifically
related to the provision of emergency medical services.

(2) Grantees must be in compliance with the EMS
Systems Act and all EMS rules during the grant period.

[ . . . P ]

94

UTAH STATE BULLETIN, May 15, 2010, Vol. 2010, No. 10



DAR File No. 33576

NOTICES OF PROPOSED RULES

— 4](3) An applicant that is six months or more in arrears
in payments owed to the Department is ineligible for competitive
grant consideration.

R426-6-4. Grant Implementation.

In accordance with Title 26, Chapter 8a, awards shall be
implemented by grants between the Department and the grantee.

(1) Grant awards are effective on July 1 and must be used
by June 30 of the following year.

(2) Grant funding is on a reimbursable basis after
presentation of documentation of expenditures which are in
accordance with the approved grant awards budget.

R426-6-5. Competitive Grant Process.

(1) The Grant Program Guidelines, outlining the review
schedule, funding amounts, eligible expenditures, and awards
schedule shall be established annually by the EMS Committee.

2 The department may accept only complete
applications which are submitted by the deadlines established by the
EMS Committee.

(3) It is the intent of the EMS Committee that there be
local EMS council or committee review of EMS grant applications.
Therefore, copies of grant applications should be provided by grant
applicants to their respective county EMS councils or committees
and the multi-county EMS councils or committees, where
organized, for review and recommendation to the State Grants
subcommittee.

(4) Agencies that are licensed or designated, whose EMS
service area includes multiple local EMS Committee jurisdictions
will be reviewed separately by the State Grants Subcommittee.

&) The Grants Subcommittee shall review the
competitive grant applications and forward its recommendations to
the EMS Committee. The EMS Committee shall review and
comment on the Grants Subcommittee recommendations and
forward to the Department.

(6) Grant recipients shall provide matching funds in the
amount specified in the Grant Program Guidelines.

(7) The Grants Subcommittee may recommend reducing
or waiving the matching fund requirements where appropriate in
order to respond to special or pressing local or state EMS issues.

®) The Grants Subcommittee shall make
recommendations based upon the following criteria:

(a) the impact on patient care;

(b) a description of the size and significant impediments
of the geographic service area;

(c) the population demographics of the service area;

(d) the urgency of the need;

(e) call volume;

(f) the per capita grant allocated to each agency, and its
relative benefit on the agency to provide EMS service;

(g) local county recommendation;

(h) a description of the agency; and

(i) percent of responses to non-residents of the service
area.

R426-6-6. Interim or Emergency Grant Awards.

(1) The Grants Subcommittee may recommend interim or
emergency grants if all the following are met:

(a) Grant funds are available;

(b) The applicant clearly demonstrates the need;

(c) the application was not rejected by the Grants
Subcommittee during the current grant cycle; and

(d) Delay of funding to the next scheduled grant cycle
would impair the agency's ability to provide EMS care.

(2) Applicants for interim or emergency grants shall:

(a) submit an interim/emergency grant application,
following the same format as annual grant applications; and

(b) submit the interim/emergency grant application to the
Department at least 30 days prior to the EMS Committee meeting at
which the grant application will be reviewed.

3) The Grants Subcommittee shall review the
interim/emergency grant application and forward recommendations
to the EMS Committee. The EMS Committee shall review and
comment on the Grants Subcommittee recommendations and
forward to the Department.

KEY: emergency medical services

Date of Enactment or Last Substantive Amendment:
200912010

Notice of Continuation: October 31, 2007
Authorizing, and Implemented or Interpreted Law: 26-8a

[Futy-95

Health, Health Systems Improvement,
Emergency Medical Services
R426-8
Emergency Medical Services Per
Capita Grants Program Rules

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33577
FILED: 04/26/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The rule is revised to match the change in S.B.
178 from the 2010 Legislative Session. Grant funds are
available to all licensed or designated Emergency Medical
Services (EMS) agencies. (DAR NOTE: S.B. 178 (2010) is
found at Chapter 161, Laws of Utah 2010, and was effective
05/11/2010.)
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SUMMARY OF THE RULE OR CHANGE: The rule change
will allow grant funds to be distributed not only to rural
agencies but to agencies statewide.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-8a-207

ANTICIPATED COST OR SAVINGS TO:

¢+ THE STATE BUDGET: No effect on the state budget as the
available grant monies remain the same. Grant monies will
be distributed to both rural and urban EMS agencies.

¢ LOCAL GOVERNMENTS: Grants are a voluntary process.
This rule change will make grant monies available to all
providers. The impact is anticipated as positive.

¢ SMALL BUSINESSES: Grants are a voluntary process.
This rule change will make grant monies available to all
providers. The impact is anticipated as positive.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Grants are a voluntary process. This rule change will make
grant monies available to all providers. The impact is
anticipated as positive.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Grants
are a voluntary process. The application process has been
developed with input from regulated providers and will not
pose a barrier for grant monies.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Making grants available to all EMS agencies will have a
positive fiscal impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH SYSTEMS IMPROVEMENT,

EMERGENCY MEDICAL SERVICES

3760 S HIGHLAND DR

SALT LAKE CITY, UT 84106

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Allan Liu by phone at 801-273-6664, by FAX at
801-273-4165, or by Internet E-mail at aliu@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R426. Health, Health Systems Improvement, Emergency
Medical Services.
R426-8. Emergency Medical Services Per Capita Grants
Program Rules.
R426-8-1. Authority and Purpose.

(1) This rule is established under Title 26 chapter 8a.

(2) The purpose of this rule provides guidelines for the
equitable distribution of per capita grant funds specified under the
Emergency Medical Services (EMS) Grants Program.

R426-8-2. Definitions.
(1) [u " .

Bureat:|County EMS Council or Committee means a group of
persons recognized by the county commission as the legitimate
entity within the county to formulate policy regarding the provision

of EMS.

2) [%fal—eeﬂﬂt-y—afeaLmeaﬂﬂ—aﬂ—exeLuswe—geegfaphte

+7-50-56+-]Multi-county EMS council or committee means a group
of persons recognized by an association of counties as the legitimate
entity within the association to formulate policy regarding the

provision of EMS.

R426-8-3. Eligibility.

(1) Per capita grants are available only to licensed EMS
ambulance services, paramedic services, EMS designated first
response units and EMS dispatch providers that [are—within—raral
areas-orrural-eounty-areas-and-|are either:

(a) agencies or political subdivisions of local or state
government or incorporated non-profit entities; or

(b) for-profit EMS providers that are the primary EMS
provider for a service area.

(2)(a) A for-profit EMS provider is a primary EMS
provider in a geographical service area if it is licensed for and
provides service at a higher level than the public or non-profit
provider;

(b) The levels of EMS providers are in this rank order:

(A) Paramedic rescue;

(B) Paramedic ambulance;

(C) EMT-Intermediate;

(D) EMT-1V; and

(E) EMT-Basic.

(c) Paramedic interfacility transfer ambulance, EMT-
Interfacility ambulance transport, or paramedic tactical rescue units
are not eligible for per capita funding because they cannot be the
primary EMS provider for a geographical service area.

(3) Grantees must be in compliance with the EMS
Systems Act and all EMS rules during the grant period.

(4) An applicant that is six months or more in arrears in
payments owed to the Department is ineligible for competitive grant
consideration.
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R426-8-4. Grant Implementation.

(1) Per Capita grants are available for use specifically
related to the provision of EMS.

(2) Grant awards are effective on July 1 and must be used
by June 30 of the following year. No extensions will be given.

(3) Grant funding is on a reimbursable basis after
presentation of documentation of expenditures which are in
accordance with the approved grant awards budget.

(4) No matching funds are required for per capita grants.

(5) Per capita funds may be used as matching funds for
competitive grants.

R426-8-5. Application and Award Formula.

(1) Grants are available to eligible providers that
complete a grant application by the deadline established annually by
the Department.

(2) Agency applicants shall certify agency personnel
rosters as part of the grant application process.

(a) A certified individual who works for both a public and
a for-profit agency may be credited only to the public or non-profit
licensee or designee.

(b) Certified individuals may be credited for only one
agency. However, if a dispatcher is also an EMT, EMT-I, EMT-IA,
or paramedic, the dispatcher may be credited to one agency as a
dispatcher and one agency as an EMT, EMT-I, EMT-IA, or
paramedic.

(c) Certified individuals who work for providers that
cover multiple counties may be credited only for the county where
the certified person lives.

(3) The Department shall allocate funds by using the
following point totals for agency-certified personnel: certified
Dispatchers = 1; certified Basic EMTs = 2; certified Intermediate
EMTs and Intermedi[e]ate-Advanced EMTs = 3; and certified
Paramedics = 4. The number of certified personnel is based upon
the personnel rosters of each licensed EMS provider, designated
EMS dispatch agency and designated EMS first response unit as a
date as specified by the Department[efMareh—+] immediately prior
to the grant year, which begins July 1. To comply with Legislative
intent, the point totals of each eligible agency will be multiplied by
the current county classification as provided under Section
17-50-501.

KEY: emergency medical services

Date of Enactment or Last Substantive Amendment:
200912010

Notice of Continuation: January 24, 2006
Authorizing, and Implemented or Interpreted Law: 26-8a

[Fuly-85

Human Resource Management,
Administration

R477-1
Definitions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33601
FILED: 04/29/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Unnecessary or obsolete definitions are removed,
new definitions are added, references are updated, and
language is changed to reflect the provisions and terms of
H.B. 140 (2010 General Session). Other changes remove
incorrect terms or unnecessary words from definitions. (DAR
NOTE: H.B. 140 (2010) is found at Chapter 249, Laws of
Utah 2010, and will be effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: Obsolete or
unnecessary definitions in Subsections R477-1-1(29), (43),
(54), (61), (79), (80), (85), and (97) are removed. New
definitions at: Subsection R477-1-1(13) "Alternative State
Application Program”, Subsection R477-1-1(32) "Detailed
Position Record Management Report", and Subsection

R477-1-1(67) "Misconduct", Subsection R477-1-1(71)
"Performance Improvement Plan", and Subsection
R477-1-1(97) "Settling Period" are added. Subsection

R477-1-1(50) is changed to differentiate safety sensitive from
data sensitive. Subsection R477-1-1(79) "Post Accident Drug
or Alcohol Test" is made more concise. Clarifying language is
added to several definitions and superfluous language is
removed from others. Unnecessary terms are removed and
references are updated in various places.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
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provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Gary Schow by phone at 801-537-9051, by FAX at
801-538-3081, or by Internet E-mail at gschow@utah.gov
¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-1. Definitions.
R477-1-1. Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1) Abandonment of Position: An act of resignation
resulting when an employee is absent from work for three
consecutive working days without approval.

(2) Actual FTE: The total number of full time
equivalents based on actual hours paid in the state payroll system.

(3) Actual Hours Worked: Time spent performing duties
and responsibilities associated with the employee's job assignments.

(4) Actual Wage: The employee's assigned salary rate in
the central personnel record maintained by the Department of
Human Resource Management.

(5) Administrative Leave: Leave with pay granted to an
employee at management discretion that is not charged against the
employee's leave accounts.

(6) Administrative Adjustment: A DHRM approved
change of a position from one job to another job or a salary range
change for administrative purposes that is not based on a change of
duties and responsibilities.

(7) Administrative Salary Decrease: A decrease in the
current actual wage [ef-ene—or-mere—salary—steps—]based on non-
disciplinary administrative reasons determined by an agency head
or commissioner.

(8) Administrative Salary Increase: An increase in the
current actual wage [ef-ene-or-moere-—salary-steps-]based on special
circumstances determined by an agency head or commissioner.

(9) Agency: An entity of state government that is:

(a) directed by an executive director, elected official or
commissioner defined in Title 67, Chapter 22 or in other sections of
the code;

(b) authorized to employ personnel; and

(c) subject to Title 67. Chapter 19, Utah State Personnel
Management Act[BHRM-—rules].

(10)  Agency Head:  The executive director or
commissioner of each agency or a designated appointee.

(11) Agency Human Resource Field Office: An office of
the Department of Human Resource Management located at another
agency's facility.

(12) Agency Management: The agency head and all
other officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(13) Alternative State Application Program (ASAP): A
program designed to appoint a qualified person with a disability

through an on the job examination period.
(14)  Appeal: A formal request to a higher level for

reconsideration of a grievance decision.

([#4]15) Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

([#5]16) Budgeted FTE: The total number of full time
equivalents budgeted by the Legislature and approved by the
Governor.

([#6]17) Bumping: A procedure that may be applied
prior to a reduction in force action (RIF). It allows employees with
higher retention points to bump other employees with lower
retention points as identified in the work force adjustment plan, as
long as employees meet the eligibility criteria outlined in
interchangeability of skills.

([H#]118) Career Mobility: A time limited assignment of
an employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs.

([#8]19) Career Service Employee: An employee who
has successfully completed a probationary period in a career service
position.

([#9]20)  Career Service Exempt Employee: An
employee appointed to work for a[aunspeetfied] period of time, [er
whe—serves|serving at the pleasure of the appointing authority,_
[and]who may be separated from state employment at any time
without just cause.

([26]21) Career Service Exempt Position: A position in
state service exempted by law from provisions of career service
under Section[s] 67-19-15[-andR4772-1].

([2+]22) Career Service Status: Status granted to
employees who successfully complete a probationary period

for[-eempetitive] career service positions.
([22]23) Category of Work: A job series within an

agency [thatis-]designated by the agency head as having positions
to be eliminated agency wide through a reduction in force. Category
of work may be further reduced as follows:

(a) a unit smaller than the agency upon providing
justification and rationale for approval, for example:
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(1) unit number;

(ii) cost centers;

(iii) geographic locations;

(iv) agency programs.

(b) positions identified by a set of essential functions, for
example:

(i) position analysis data;

(ii) certificates;

(iii) licenses;

(iv) special qualifications;

(v) degrees that are required or directly related to the
position.

([23]24) Change of Workload: A change in position
responsibilities and duties or a need to eliminate or create particular
positions in an agency caused by legislative action, financial
circumstances, or administrative reorganization.

([24]25)  Classification Grievance:  The approved
procedure by which an agency or a career service employee may
grieve a formal classification decision regarding the classification of
a position.

([25]26) Classified Service: Positions that are subject to
the classification and compensation provisions stipulated in Section
67-19-12.

([26]27) Classification Study: A Classification review
conducted by DHRM under Section R477-3-4. A study may
include single or multiple job or position reviews.

([2#]28) Compensatory Time: Time off that is provided
to an employee in lieu of monetary overtime compensation.

([28]29) Contractor: An individual who is contracted for
service, is not supervised by a state supervisor, but is responsible for
providing a specified service for a designated fee within a specified
time. The contractor shall be responsible for paying all taxes and
FICA payments, and may not accrue benefits.[

20y € A g | aderinisteati

Seetion R47710-2- |

(30) Critical Incident Drug or Alcohol Test: A drug or
alcohol test conducted on an employee as a result of the behavior,
action, or inaction of an employee that is of such seriousness it
requires an immediate intervention on the part of management.

(31) Demotion: A disciplinary action resulting in a
reduction of an employee's current actual wage.

(32) Detailed Position Record Management Report: A
document that lists an agency's authorized positions, incumbent's

name and hourly rate, job identification number, salary range. and
schedule.

([32]33) DHRM: The Department of Human Resource
Management.

([33]134) DHRM Approved Recruitment and Selection
System: The state's recruitment and selection system, which is a
centralized and automated computer system administered by the
Department of Human Resource Management.

([34135) Disability: Disability shall have the same
definition found in the Americans With Disabilities Act (ADA) of
1990, 42 USC 12101 (2008); Equal Employment Opportunity
Commission regulation, 29 CFR 1630 (2008); including exclusions
and modifications.

([35136) Disciplinary Action:
management under Rule R477-11.

Action taken by

([36]37) Dismissal: A separation from state employment
for cause under Section R477-11-2.

([3%#138) Drug-Free Workplace Act: A 1988
congressional act, 34 CFR 84 (2008)[5-3993}], requiring a drug-
free workplace certification by state agencies that receive federal
grants or contracts.

([38]39) Employee Personnel Files: For purposes of Title
67, Chapters 18 and 19, the files or records maintained by DHRM
and agencies as required by Section R477-2-5. This does not
include employee information maintained by supervisors.

([39140) Employment Eligibility Verification: A
requirement of the Immigration Reform and Control Act of 1986, 8
USC 1324 (1988) that employers verify the identity and eligibility
of individuals for employment in the United States.

([46]41) "Escalator" Principle: Under the Uniformed
Services Employment and Reemployment Rights Act (USERRA),
returning veterans are entitled to return back onto their seniority
escalator at the point they would have occupied had they not left
state employment.

([4+]42) Excess Hours: A category of compensable hours
separate and apart from compensatory or overtime hours that accrue
at straight time only when an employee's actual hours worked, plus
additional hours paid, exceed an employee's normal work period.

([42]43) Fitness For Duty Evaluation: Evaluation,
assessment or study by a licensed professional to determine if an
individual is able to meet the performance or conduct standards
required by the position held, or is a direct threat to the safety of
self or others.[
statute-that governs-overtime—See 20-USC20H-(1996): |

(44) FLSA Exempt: Employees who are exempt from the
overtime and minimum wage provisions of the Fair Labor
Standards Act.

(45) FLSA Nonexempt: Employees who are not exempt
from the overtime and minimum wage provisions of the Fair Labor
Standards Act.

(46) Follow Up Drug or Alcohol Test: Unannounced
drug or alcohol tests conducted for up to five years on an employee
who has previously tested positive or who has successfully
completed a voluntary or required substance abuse treatment
program.

(47) Furlough: A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(48) Grievance: A career service employee's claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair employment
practice not including position classification or schedule
assignment.

(49) Grievance Procedures: The statutory process of
grievances and appeals as set forth in Sections 67-19a-101 through
67-19a-408 and the rules promulgated by the Career Service
Review [Beard]Office.

(50) Highly Sensitive Position: A position approved by
DHRM that includes the performance of:

(a) safety sensitive functions:

([#]) requiring an employee to operate [meterized—
maehinery]a commercial motor vehicle under 49 CFR 383 (January
18. 2006);
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([blii) directly related to law enforcement;

([eliii) involving direct access or having control over
direct access to controlled substances;

([dliv) directly impacting the safety or welfare of the
general public;

([e]ly) requiring an employee to carry or have access to
firecarms; or

([f]b) data sensitive functions permitting or requiring an
employee to access an individual's highly sensitive, personally
identifiable, private information, including:

(i) financial assets, liabilities, and account information;

(ii) social security numbers;

(iii) wage information;

(iv) medical history;

(v) public assistance benefits;[-et]

(vi) household composition; or

(vii) driver license

(51) Gross Compensation: Employee's total earnings,
taxable and nontaxable, as shown on the employee's pay statement.

(52) Hiring List: A list of qualified and interested

applicants who are eligible to be considered for appointment or
conditional appointment to a specific position_created in the DHRM
approved recruitment and selection system.

(53) HRE: Human Resource Enterprise; the state human
resource management information system.[

———— 54 tmmediate Supervisor—Theemployeeorofficerwhe

employee's-performanee:|

([55154) Incompetence: Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

([56]55) Inefficiency:  Wastefulness of government
resources including time, energy, money, or staff resources or
failure to maintain the required level of performance.

([5#]156) Interchangeability of Skills: Employees are
considered to have interchangeable skills only for those positions
they have previously held successfully in Utah state government
executive branch employment or for those positions which they
have successfully supervised and for which they satisfy job
requirements.

([58]57) Intern: An individual in a college degree or
certification program assigned to work in an activity where on-the-
job training or community service experience is accepted.

([59]58) Job: A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics. The same salary range [and—test—standards—are]is
applied to each position in the group.

([69]159) Job Description: A document containing the
duties, distinguishing characteristics, knowledge, skills, and other
requirements for a job.[

. . R

([62160) Job Requirements: Skill requirements defined at
the job level.

([63]61) Job Series: Two or more jobs in the same
functional area having the same job [elass-|title, but distinguished
and defined by increasingly difficult levels of [duties—and]skills,
responsibilities, knowledge and requirements.

([64]62) Legislative Salary Adjustment: A legislatively
approved salary increase for a specific category of employees based
on criteria determined by the Legislature.

([65163) Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of responsibilities.

([66]164) Market Based Bonus: One time lump sum
monies given to a new hire or a current employee to encourage
employment with the state.

([67165) Market ~ Comparability ~ Adjustment:
Legislatively approved change to a salary range for a job based on a
compensation survey conducted by DHRM.

([68]66) Merit Increase: A legislatively approved and
funded salary increase for employees to recognize and reward
successful performance.

(67) Misconduct: Wrongful, improper. unacceptable. or
unlawful conduct or behavior that is inconsistent with prevailing

agency practices or the best interest of the agency.
([69]168) Misfeasance: The improper or unlawful

performance of an act that is lawful or proper.

([#0169) Nonfeasance: Failure to perform either an
official duty or legal requirement.

([#+]70) Performance Evaluation:
evaluation of an employee's work performance.

(71) Performance Improvement Plan: A documented
administrative action to address substandard performance of an_

employee under Section R477-10-2.
(72) Performance Management: The ongoing process of

communication between the supervisor and the employee which
defines work standards and expectations, and assesses performance
leading to a formal annual performance evaluation.

(73) Performance Plan: A written summary of the
standards and expectations required for the successful performance
of each job duty or task. These standards normally include
completion dates and qualitative and quantitative levels of
performance expectations.

(74)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are committed
during an evaluation period.

(75) Personnel Adjudicatory Proceedings: The informal
appeals procedure contained in Section 63G-4-2 for all human
resource policies and practices not covered by the state employees
grievance procedure promulgated by the Career Service Review
[Beard]Office, or the classification appeals procedure.

(76) Position: A unique set of duties and responsibilities
identified by DHRM authorized job and position management
numbers.

(77) Position Description: A document that describes the
detailed tasks performed, as well as the knowledge, skills, abilities,
and other requirements of a specific position.

(78) Position Identification Number: A unique number
assigned to a position for FTE management.|

5 o

Do citran-Nanacarman R oot

A formal, periodic
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. g
([8+]79) Post Accident Drug or Alcohol Test: A Drug or
alcohol test conducted on an employee who is involved in a vehicle
accident while on duty or driving a state vehicle:
(a) where a fatality occurs;

(b) where [fh&emp*eyee—reeeﬁ*es—a—eﬁa&eﬁ—tmdeﬁst&t&ef

frem—the—seene—ofthe—aeeident|there is sufficient information to
conclude that the employee was a contributing cause to an accident
that results in bodily injury or property damage; or

(c) [wherethe-employeereceivesa-eitationunderstate-or

away-fromthe seene-by-atow-truekorothervehiele:
——(d)— |]where there is reasonable suspicion that the
employee had been driving while under the influence of alcohol or a
controlled substance.

([82180)
conducted on final candidates for a highly sensitive position or on a
current employee prior to assuming highly sensitive duties.

Preemployment Drug Test: A drug test

([83]81) Probationary Employee: An employee hired
into a career service position who has not completed the required
probationary period for that position.

([84182)  Probationary Period: A period of time
considered part of the selection process, identified at the job level,
the purpose of which is to allow management to evaluate an
employee's ability to perform assigned duties and responsibilities
and to determine if career service status should be granted.[

———(85)—Preduetivity—Step—Adjustment—A—management-

([98]87) Reappointment: Return to work of an individual
[;—whese—acerned—annual—teave

separation from employment.

([9+]88)  Reappointment Register:
individuals who have prior to March 2, 2009:

(a) held career service status and been separated in a
reduction in force;

(b) held career service status and accepted career service
exempt positions without a break in service and were not retained,
unless discharged for cause;_or

(c) by Career Service Review Board decision been placed
on the reappointment register.

([92]189) Reasonable Suspicion Drug or Alcohol Test: A
drug or alcohol test conducted on an employee based on specific,
contemporaneous, articulated observations concerning the
appearance, behavior, speech or body odors of the employee.

([93]90)  Reassignment:  An action mandated by
management moving an employee from one job or position to a
different job or position with an equal or lesser salary range
maximum for administrative reasons. A reassignment may not
include a decrease in actual wage except as provided in federal or
state law.

([94]191) Reclassification: A DHRM reallocation of a
single position or multiple positions from one job to another job to
reflect management initiated changes in duties and responsibilities.

([95]92) Reduction in Force: (RIF) Abolishment of
positions resulting in the termination of career service staff. RIFs
can occur due to inadequate funds, a change of workload, or a lack
of work.

A register of

([96]193) Reemployment: Return to work of an employee
who resigned or took military leave of absence from state
employment to serve in the uniformed services covered under

reduetions: |

([86]83) Proficiency: An employee's overall quality of
work, productivity, skills demonstrated through work performance
and other factors that relate to employee performance or conduct.

([8#184) Promotion: An action moving an employee
from a position in one job to a position in another job having a
higher [maximum-|salary [step]range maximum.

([88]85) Protected Activity: Opposition to discrimination
or participation in proceedings covered by the antidiscrimination
statutes or the Utah State Grievance and Appeal Procedure.
Harassment based on protected activity can constitute unlawful
retaliation.

([89186) Random Drug or Alcohol Test: Unannounced
drug or alcohol testing of a sample of highly sensitive employees
done in accordance with federal regulations or state rules, policies,
and procedures, and conducted in a manner such that each highly
sensitive employee has an equal chance of being selected for
testing.

([98]194) Requisition: An electronic document used for
[BtahJeb—Matek|[HRE Online recruitment, selection and tracking
purposes that includes specific information for a particular position,
job seekers' applications, and a hiring list.

([99195) Salary Range: [The-segmentof-anapproved-pay
plan—assigned—te—a—ob:]An established minimum salary rate and

maximum salary rate assigned to a job.
([+60]96) Schedule: The determination of whether a

position meets criteria stipulated in the Utah Code Annotated to be
career service (schedule B) or career service exempt (schedule A).

(97) _ Settling Period: A sufficient amount of time,
determined by agency management, for an employee to fully

assume new or higher level duties required of a position.
([#6+]98) Tangible Employment Action: Any significant

change in employment status e.g. hiring, firing, promotion, failure
to promote, demotion, undesirable assignment, a decision causing a
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significant change in benefits, compensation decisions, and work
assignment.  Tangible employment action does not include
insignificant changes in employment status such as a change in job
title without a change in salary, benefits or duties.

([#62]99) Transfer: An action not mandated by
management moving an employee from one job or position to
another job or position with an equal or lesser salary range
maximum for which the employee qualifies. A transfer may include
a decrease in actual wage.

([#63]100) Uniformed Services: The United States
Army, Navy, Marine Corps, Air Force, Coast Guard; Reserve units
of the Army, Navy, Marine Corps, Air Force, or Coast Guard; Army
National Guard or Air National Guard; Commissioned Corps of
Public Health Service, National Oceanic and Atmospheric
Administration (NOAA), National Disaster Medical Systems
(NDMS) and any other category of persons designated by the
President in time of war or emergency. Service in Uniformed
Services includes: voluntary or involuntary duty, including active
duty; active duty for training; initial active duty for training;
inactive duty training; full-time National Guard duty; or absence
from work for an examination to determine fitness for any of the
above types of duty.

([#64]101) Unlawful Discrimination: An action against
an employee or applicant based on race, religion, national origin,
color, sex, age, disability, protected activity under the anti-
discrimination statutes, political affiliation, military status or
affiliation, or any other factor, as prohibited by law.

([4#05]102) USERRA: Uniformed Services Employment
and Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who resigned or
took a military leave of absence from state employment to serve in
the uniformed services and who return to work within a specified
time period after military discharge.

([#06]103) Veteran: An individual who has served on
active duty in the armed forces for more than 180 consecutive days,
or was a member of a reserve component who served in a campaign
or expedition for which a campaign medal has been authorized.
Individuals must have been separated or retired under honorable
conditions.

([#6#]104) Volunteer: Any person who donates services
to the state or its subdivisions without pay or other compensation
except actual and reasonable expenses incurred, as approved by the
supervising agency.

KEY: personnel management, rules and procedures, definitions
Date of Enactment or Last Substantive Amendment: [Oeteber
12009]2010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6

Human Resource Management,
Administration

R477-2
Administration

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33602
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Unnecessary language is removed. Some terms
are replaced with more proper terms. Types of records
maintained by the Department of Human Resource
Management (DHRM) are outlined more definitively.

SUMMARY OF THE RULE OR CHANGE: Subsection
R477-2-4(2) is reduced. Subsection R477-2-5(1) is
expanded with greater detail. Various terms are replaced with
more correct terms. Unnecessary language is removed from
Subsection R477-2-5(7) and Section R477-2-7.

STATE STATUTORY OR CONSTITUTIONAL
AUTHORIZATION FOR THIS RULE: Section 52-3-1 and
Section 63G-2-3 and Section 63G-5-2 and Section 63G-7-9
and Section 67-19-18 and Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

+ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.
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COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by DHRM have no direct effect on
businesses or any entity outside state government. DHRM
has authority to write rules only to the extent allowed by the
Utah Personnel Management Act, Title 67, Chapter 19. This
act limits the provisions of career service and these rules to
employees of the executive branch of state government. The
only possible impact may be a very slight, indirect effect if an
agency passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-2. Administration.
R477-2-1. Rules Applicability.

These rules apply to the executive branch of Utah State
Government and its career and career service exempt employees.
Other entities may be covered in specific sections as determined by
statute. Any inclusions or exceptions to these rules are specifically
noted in applicable sections. Entities which are not bound by
mandatory compliance with these rules include:

(1) members of the Legislature and
employees;

(2) members of the judiciary and judicial employees;

(3) officers, faculty, and other employees of state
institutions of higher education;

(4) officers, faculty, and other employees of the public
education system, other than those directly employed by the State
Office of Education;

(5) employees of the Office of the Attorney General,;

(6) elected members of the executive branch;

(7) employees of quasi-governmental agencies and
special service districts;

(8) employees in any position that is determined by
statute to be exempt from these rules.

legislative

R477-2-2. Compliance Responsibility.

Agencies shall comply with these rules.

(1) The Executive Director, DHRM, may authorize
exceptions to these rules where allowed when one or more of the
following criteria are satisfied:

(a) Applying the rule prevents the achievement of
legitimate government objectives;

(b) Applying the rule impinges on the legal rights of an
employee.

(2) Agency personnel records, practices, policies and
procedures, employment and actions, shall comply with these rules
and are subject to compliance audits by DHRM.

(3) In cases of noncompliance with Title 67, Chapter 19,
and these rules, the Executive Director, DHRM, may find the
responsible agency official to be subject to the penalties under
Subsection 67-19-18(1) pertaining to misfeasance, malfeasance or
nonfeasance in office.

R477-2-3. Fair Employment Practice.

All state personnel actions [must|shall provide equal
employment opportunity for all individuals.

(1) Employment actions including appointment, tenure or
term, condition or privilege of employment shall be based on the
ability to perform the essential duties, functions, and responsibilities
assigned to a particular position.

(2) Employment actions may not be based on race,
religion, national origin, color, gender, age, disability, protected
activity under the anti-discrimination statutes, political affiliation,
military status or affiliation or any other non-job related factor.

(3) An employee who alleges unlawful discrimination
may:

(a) submit a complaint to the agency head; and

(b) file a charge with the Utah Anti-Discrimination and
Labor Division within 180 days of the alleged harm, or directly with
the EEOC within 300 days of the alleged harm.

(4) A state official may not impede any employee from
the timely filing of a discrimination complaint in accordance with
state and federal requirements.

R477-2-4. Control of Personal Service Expenditures.

(1) Statewide control of personal service expenditures
shall be the shared responsibility of the employing agency, the
Governor's Office of Planning and Budget, the Department of
Human Resource Management and the Division of Finance.

(2 Ao g 5 R e

——fay)— ]Changes in [the—numbers;—|job identification
numbers, [er—]salary ranges, or number of positions listed in the

[Pesttionr—Management—Report|Detailed  Position  Record

Management Report shall be approved by the Executive Director,
DHRM or designee.

(3) No person shall be placed or retained on an agency
payroll unless that person occupies a position listed in an agency's
approved [Restttonr—ManagementRepert|Detailed Position Record
Management Report.
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R477-2-5. Records.

Access to and privacy of personnel records maintained by
DHRM are governed by Title 63G, Chapter 2, the Government
Records Access and Management Act (GRAMA) and[/et]
applicable federal laws. DHRM [wilt]shall designate and classify
the records and record series it maintains under the GRAMA statute
and respond to GRAMA requests for employee records.

(1) DHRM shall maintain an electronic record for each
employee that contains the following, as appropriate:

(a) Social Security number, date of birth, home address
and private phone number.

(i) This information is classified as private under
GRAMA.

(ii) DHRM may grant agency access to this information
for state business purposes. Agencies shall maintain the privacy of
this information.

(b) performance ratings;

([b]c) records of actions affecting employee salary
history, [enrrent-]classification_history, title and salary range, [salary
history;[employment status and other personal data.

(2) DHRM shall maintain, on behalf of agencies,
personnel files containing electronic or hard copy records of the
following:

(a) employee signed overtime agreement, personnel
actiong[-reeerds], notices of [eerreetive|performance improvement
plans or disciplinary actions, performance evaluation[—teeerd]s,
separation and leave without pay notices, including forms for PEHP
and URS such as employee benefits notification forms and military
leave worksheets;

(b) copies of professional licensure, training certification
and academic transcripts, when required by the job;_and

(c) other documents required by agency management;

[and
dl

(3) DHRM shall maintain, on behalf of agencies, a
separate confidential file for each of the following:

(a) Medical [File]Records: all information pertaining to
medical issues, including documents for Family Medical and Leave
Act[-reeerds], workers compensation, long-term disability. medical
and dental enrollment forms [whieh—]containing health related
information, health statements, [weorkers—eempensation—reeords,-
long-term-disability-doeumentatiert], and applications for additional

life insurance.

(i) This i[f]nformation [in—this—file—shall-belis private,
controlled, or exempt [#fermation-]in accordance with Title 63G-2.

(b) ADA [fe]Records: [reeerds]Documents pertaining
to requests for reasonable accommodation, associated medical
information, and the interactive process required by the ADA.

(1) information in this file is exempt from the provisions
of Title 63G-2.

(c) Fitness for Duty and Drug and Alcohol Testing
[Ee]Records: information regarding the results from fitness for
duty evaluations and drug testing.

(i) Information in this file [shaH—be]is private or
controlled in accordance with Title 63G-2.

(d) 19 [FiHe]Records: Form I-9 and other documents
required by the United States Bureau of Citizenship and
Immigration Services regulations, under Immigration Reform and
Control Act of 1986, 8 USC Section 1324a.

(4) An employee has the right to review the employee's
personnel file, upon request, in the presence of a DHRM
representative.

(a) An employee may request corrections, amendments
to, or challenge any information in the DHRM electronic or hard
copy personnel file, through the following process:

(i) The employee shall request in writing to the
appropriate agency human resource field office that changes occur.

(i) The employing agency shall be given an opportunity
to respond.

(iii) Disputes over information that are not resolved
between the employing agency and the employee shall be decided
in writing by the Executive Director, DHRM. DHRM shall
maintain a record of the employee's letter, the agency's response,
and the DHRM Executive Director's decision.

(5) When a disciplinary action is rescinded or
disapproved upon appeal, forms, documents and records pertaining
to the case shall be removed from the personnel file.

(a) When the record in question is on microfilm, a seal
will be placed on the record and a suitable notice placed on the
carton or envelope. This notice shall indicate the limits of the
sealed Title and the authority for the action.

(6) Upon employee separation, DHRM shall retain
electronic records for thirty years. Agency hard copy records shall
be retained at the agency for a minimum of two years, and then
transferred to the State Record Center to be retained according to
the record retention schedule.

(7) When an employee transfers from one agency to
another, the former agency shall transfer the employee's personnel
file, medical[;] and I-9 [fHes]records to the new agency. [The-files

(8) An_ec[E]mployee[s] who violates confidentiality
[are]is subject to disciplinary action and may be personally liable.

R477-2-6. Release of Information in a Reference Inquiry.

Reference checks or inquiries made regarding current or
former public employees, volunteers, independent contractors, and
members of advisory boards or commissions can be released if the
information is classified as public, or if the subject of the record has
signed and provided a current reference release form for
information authorized under Title 63G, Chapter 2, of the
Government Records Access and Management Act.

(1) The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records Access and
Management Act.

(2) Additional information may be provided if authorized
by law.

R477-2-7. Employment Eligibility Verification (Immigration

Reform and Control Act - 1986).
[AH—eareer—and—eareer—serviee—exempt—e]Employees

[eppointed—en—and—after November——1986;—as—a—|newly hired,

rehired, [ageney—transfer—|or placed through reciprocity with or
assimilation from another career service jurisdiction [must]shall

provide verifiable documentation of their identity and eligibility for
employment in the United States by completing all sections of the
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Employment Eligibility Verification Form I-9 as required under the
Immigration Reform and Control Act of 1986.

R477-2-8. Disclosure by Public Officers Supervising a Relative.
It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations for
relatives except as prescribed under Section 52-3-1.
(1) A public officer supervising a relative shall make a
complete written disclosure of the relationship to the agency head in
accordance with Section 52-3-1.

R477-2-9. Employee Liability.

An employee who becomes aware of any occurrence
which may give rise to a law suit, who receives notice of claim, or
is sued because of an incident related to state employment, shall
give immediate notice to his supervisor and to the Department of
Administrative Services, Division of Risk Management.

(1) In most cases, under Title 63G, Chapter 7, the
Governmental Immunity Act, an employee shall receive defense
and indemnification unless the case involves fraud, malice or the
use of alcohol or drugs by the employee.

(2) Before an agency may defend its employee against a
claim, the employee shall make a written request for a defense to
the agency head within ten calendar days, in accordance with
Subsection 63G-7-902(2).

R477-2-10. Alternative Dispute Resolution.
Agency management may establish a voluntary alternative
dispute resolution program under Chapter 63G, Chapter 5.

KEY: administrative responsibility, confidentiality of
information, fair employment practices, public information

Date of Enactment or Last Substantive Amendment: [Oetober
1200912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law:
63G-2-3; 63G-5-2; 63G-7-9; 67-19-6; 67-19-18

52-3-1;

Human Resource Management,
Administration

R477-3
Classification

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33614
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Amendments are made in response to H.B. 140
(2010 General Session), articulating job classification

applicability and the process for position classification
grievances in more detail. (DAR NOTE: H.B. 140 (2010) is
found at Chapter 249, Laws of Utah 2010, and will be
effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: In Subsection
R477-3-1(1), those exempted from classification are defined.
In Section R477-3-5, the process for position classification
grievances is defined in greater detail.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 67-19-12 and Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

+ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
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INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-3. Classification.
R477-3-1. Job Classification Applicability.

(1) The Executive Director, DHRM, shall prescribe the
procedures and methods for classifying all positions except for
those exempted in 67-19-12 (2), which include:

(a) employees already exempted from DHRM rules in
R477-2-1;
to—an—eleeted-offietal-as—defined—in—Subseetton—67+1+9-+5(Ho:Jall
employees in:

(i) the office and residence of the governor:;

(i1) the Utah Science Technology and Research Initiative
(USTAR);

(iii) the Public Lands Policy Coordinating Council;

(iv) the Office of the Utah State Auditor; and
(v) the Utah State Treasurer's Office;

(c) employees of the State Board of Education, who are
licensed by the State Board of Education;

(d) employees in any position that is determined by
statute to be exempt from classified service;

(e) employees whose agency has authority to make rules
regarding performance, compensation, and bonuses for its

employees:
(f)  department heads listed in 67-19-22 and other persons

appointed by the governor pursuant to statute;[

(h) [employees-ofthe-Medteal-Edueation-Counetland
—— ) Jeducational interpreters and educators as defined by
Section 53A-25b-102 who are employed by the Utah Schools for
the Deaf and the Blind.

(2) The Executive Director, DHRM, may designate
specific job titles, job and position identification numbers, schedule
codes, and other administrative information for all employees
exempted in R477-2-1 and R477-3-1 for identification and reporting
purposes only. These employees are not to be considered classified
employees.

R477-3-2. Job Description.
DHRM shall maintain job descriptions, as appropriate.
(1) Job descriptions shall contain:

(a) job title;

(b) distinguishing characteristics;

(c) a description of tasks commonly associated with most
positions in the job;

(d) statements of required knowledge, skills, and other
requirements;

(e) FLSA status and other administrative information as
approved by DHRM.

R477-3-3. Assignment of Duties.

(1) Management may assign, modify, or remove any
position task or responsibility in order to accomplish reorganization,
improve business practices or processes, or for any other reason
deemed appropriate by agency management.

(2) Significant changes in the assigned duties may require
a position classification review as described in R477-3-4.

R477-3-4. Position Classification Review.

(1) A formal classification review may be conducted
under the following circumstances:

(a) as part of a classification study;

(b) at the request of an agency, with the approval of the
Executive Director, DHRM or designee; or

(c) as part of a classification grievance review

(2) DHRM shall determine if there have been sufficient
significant changes in the duties of a position to warrant a formal
review.

(3) When an agency is reorganized or positions are
redesigned, no classification reviews shall be conducted until an
appropriate settling period has occurred.

(4) The Executive Director, DHRM, or designee shall
make final classification decisions unless overturned by a hearing
officer or court.

R477-3-5. Position Classification Grievances.

(1) An agency or a career service employee may grieve
formal classification decisions regarding the classification of a
position.

(@) This rule refers to grievances concerning the
assignment of individual positions to appropriate jobs based on
duties and responsibilities. The assignment of salary ranges is not
included in this rule.

(b) An employee may only grieve a formal classification
decision regarding the employee's own position.

(2) DHRM shall follow the first level classification_
hearing service of process as follows:

(a) An employee filing a classification grievance shall
submit a completed Position Classification Grievance form along.
with required information to the Executive Director, DHRM.

(i) If the classification form is incomplete, the employee
is notified of the discrepancy via both certified and electronic mail
within seven calendar days from DHRM's receipt of the grievance.

(A) The employee shall be given 14 calendar days, from
the date the employee receives the electronic mail notice, to submit

requested additional information.
(i) If the classification form is complete, the employee is

notified via both certified and electronic mail within seven calendar
days that the grievance has been received.
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(b) The DHRM employee who made the initial
classification decision is notified of receipt of the grievance within
seven calendar days and is provided a copy of the grievance.

(i) The DHRM employee is given 14 calendar days to
review the initial decision and return the completed paperwork to
the grievance panel chairperson.

(c) The chairperson has 14 calendar days from receipt of
the completed paperwork to:

(1) contact assigned grievance panel members;

(ii) provide copies of all grievance materials to the panel
members; and

(iii)
hearing dates.

(d) The employee shall be given seven calendar days
from the date the employee receives the electronic mail notice to
respond with a selected hearing date.

(e) An employee may withdraw the grievance at any time.

(f) The grievance panel has 30 days from the date the
employee's response is received to prepare findings and
recommendations and present them to the Executive Director,
DHRM. The Executive Director, DHRM, shall make the

classification decision and notify the grievant.

to electronically notify the employee of possible

R477-3-6. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule consistent with Subsection R477-2-2(1).

KEY: administrative procedures, grievances, job descriptions,
position classifications

Date of Enactment or Last Substantive Amendment:
2609]2010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-12

[Fuly 3+

Human Resource Management,
Administration

R477-4
Filling Positions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33603
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Amendments are made to clarify and comply with
H.B. 17 and H.B. 140 (2010 General Session). The
recruitment and selection process is simplified and articulated
with greater clarity. Unnecessary language is removed.
(DAR NOTE: H.B. 17 (2010) is found at Chapter 103, Laws

of Utah 2010, and was effective 05/11/2010. H.B. 140 (2010)
is found at Chapter 249, Laws of Utah 2010, and will be
effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: In Subsection
R477-4-2(4), requirements for temporary appointments for
career service exempt positions are outlined in greater detail.
Section R477-4-4 is amended and reduced for simplification.
Subsection R477-4-5(1)(() is removed. Subsection
R477-4-6(1)(c) is added to restore sick leave to rehired RIF'd
employees. Section R477-4-7 is simplified. In Subsection
R477-4-12(3)(c), increases and decreases are limited to 1/2%
increments. Several edits are made to eliminate unnecessary
language.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-4. Filling Positions.
R477-4-1. Authorized Recruitment System.

Agencies shall use the DHRM approved recruitment and
selection system unless an alternate system has been pre-approved
by DHRM.

R477-4-2. Career Service Exempt Positions.

(1) The Executive Director, DHRM, may approve the
creation and filling of career service exempt positions, as defined in
Section 67-19-15.

(2) Agencies may use any pre-approved process to select
an employee for a career service exempt position. Appointments
may be made without competitive examination, provided job
requirements are met.[

eareer-serviee:|
([4]3) Appointments to fill an employee's position who is
on approved leave [witheuwtpay-|shall only be made temporarily.

R477-4-3. Career Service Positions.

(1) Selection of a career service employee shall be
governed by the following:

(a) DHRM business practices;

(b) career service principles;

(c) equal employment opportunity principles;

(d) Section 52-3-1, employment of relatives;

(e) reasonable accommodation for qualified applicants
covered under the Americans With Disabilities Act.

R477-4-4. |Order—of]Recruitment and Selection for Career
Service Positions.

(1) Prior to [implementing—the—steps—for—order—of-
seleettert]initiating recruitment, agencies may administer any of the
following personnel actions:

(a) reemployment of a veteran eligible under USERRA;

(b) reassignment[-ertransfer] within an agency initiated
by an employee's reasonable accommodation request[for—the—
purposes-efreasonable-accommodation] under the [Amerteans—with
Disabilities Aet]ADA;

(c) fill a position as a result of return to work from long
term disability or workers compensation at the same or lesser salary
range;

(d) reassignment or transfer made in order to avoid a
reduction in force, or for reorganization or bumping purposes;

(e) reassignment, transfer, or career mobility[;—er—ether
mevement| of qualified employees to better utilize skills or assist
management in meeting the organization's mission;[-e£]

(f) reclassification; orl[:]

(g) conversion from schedule A to schedule B as
authorized by Subsection R477-5-1(3).

(2) Agencies shall use the DHRM approved recruitment

and selection system for all career service position vacancies. This
includes recruitments open within an agency, across agency lines, or

([5]4) Appointments made on a [time-hmited]temporary
basis shall_be career service exempt and:

(a) be Schedule [AF—AFH—er—AEL]IN
employee:

(1) is hired to work part time indefinitely:

(i1) may not work more than 30 hours per week; and

(iii) shall have a temporary agreement signed by both the
hiring official and the employee on an annual basis; or

(b) [hav&a—ﬁme—kmted—agfeemefﬁ—ﬁgﬁed—by—beﬂﬁ—ﬂae
hiring—offietaland—the—employee:]be_Schedule TL. in which the

employee:

(1) is hired to work on a time limited basis; and

(ii) shall have a temporary agreement signed by both the
hiring official and the employee at least every three years.

(c) may, at the discretion of management, be offered

benefits if working a minimum of 20 hours per week.
(d) if the required work hours of the position exceed the

30 hours per week maximum for Schedule IN or if the position

in which the

exceeds anticipated time limits for Schedule TL. agency

management shall consult with DHRM to review possible
alternative options.
(5) Only Schedule A, IN or TL appointments made from

a hiring list under Subsection R477-4-8 may be considered for
conversion to career service.

to the general public. Recruitment shall comply with federal and

state laws and DHRM rules and procedures.
(3) Agencies may carry out all the following steps for

recruitment and selection of vacant career service positions

concurrently. [Appeinting-authorities—shall|Management may make

appomtments according to the followmg order[-ef-sefeetion—whieh
]:

(a) [First—agenetes—shal-make—appointments—|from the
[statewide-|reappointment register created prior to March 2, 2009,
provided the applicant applies for the position and meets minimum
qualifications. [with-the-names-efindividuals-wheo-meet-theposition

—feﬁ—”Fh'rrd—ageﬂeies—may—make—&ppemt-meﬁts—]from a
hiring list of qualified applicants for the position, or from another
[eompetitive—|process pre-approved by the Executive Director,
DHRM.[
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R477-4-[6]5. Transfer and Reassignment.

(1) Positions may be filled by reassigning an employee
without a reduction in the current actual wage except as provided in
federal or state law.

(a) Prior to transfer or reassignment of an employee, the
receiving agency shall verify the employee's career service status
and that the employee meets the job requirements for the position.[

——(h—An—employee—with—a—disability —who—is—etherwise-

(b) Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee's previously accrued
sick, annual, and converted sick leave on the official leave records.

(c) A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate as a
career service employee with the same seniority.

(2) A reassignment or transfer may include assignment to:

(a) a different job or position with an equal or lesser
salary range maximum;

(b) a different work location; or

(c) adifferent organizational unit.

R477-4-[7]16. Rehire.

(1) A former employee shall compete for career service
positions through the DHRM approved recruitment and selection
system and shall serve a new probationary period, as designated in
the official job description.

(a) The annual leave accrual rate for an employee who is
rehired to a position which receives leave benefits shall be based on
all eligible employment in which the employee accrued leave.

(b) An employee rehired into a benefited position within
one year of separation shall have forfeited sick leave reinstated as
Program II sick leave.

(c) An employee rehired into a benefited position within
one year of separation due to a reduction in force shall have
forfeited sick leave reinstated to Program I and Program II as

accrued prior to the reduction in force.
([e]ld) A rehired employee may be offered any salary

within the salary range for the position.

jobl.

R477-4-[8]7. Examinations.
(1) Examinations shall be designed to measure and
predict applicant job performance[steeess—ef—individuals—on—the-

examinattons—|Examinat following:
(a) a [deeumented—job—analysis]detailed position record
(DPR) based upon a current job or position analysis;
(b) an initial, [unbtased]impartial screening of the
individual's qualifications;
() [seeurity-efexaminations-andratings:
53._3.; A . .gf;...
who-abuse-the-proeess:
——H—unbtased|impartial evaluation and results; and
([g]d) reasonable accommodation for qualified
individuals with disabilities.

(3) Examinations and ratings shall remain confidential

and secure.

R477-4-[9]8. Hiring Lists.

(1) The hiring list shall include the names of [gualifted
and—interested—|applicants [whe—are—eligible-|to be considered for
appointment or conditional appointment to a specific job, job series
or position.

(a) An individual shall be considered an applicant when
the individual applies for a particular position identified through a
specific recruitment.

(b) Hiring lists shall be constructed using the DHRM
approved recruitment and selection system.

(c) Applicants for career service positions shall be
evaluated and placed on a hiring list based on job. job series or
position related criteria.

(d) All applicants included on a hiring list shall be
examined with the same examination or examinations.

(2) [Aﬂ—appheaﬂt—may—be—femeved—&em—f&fﬂaef—

——3>—]An individual who falsifies any information in the
job application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or disciplined if
already hired.

([413) The appointing authority shall demonstrate and
document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of the
applicant hired.

([5]14) The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-4-[140]9. Job Sharing.

Agency management may establish a job sharing program
as a means of increasing opportunities for part-time employment.
In the absence of an agency program, individual employees may
request approval for job sharing status through agency management.
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R477-4-[11]10. Internships[-and-Cooperative Edueation].

Interns or students in a practicum program may be
appointed with or without competitive selection. Intern
appointments shall be to [time—limited;]temporary career service
exempt positions.

R477-4-[42]11. Reorganization.

When an agency is reorganized, but an employee's
position does not change substantially, the agency may not require
the employee to compete for his current position.[—Hewever,—a-

treated-as-areduetiontnforee:|

R477-4-[13]12. Career Mobility Programs.

Employees and agencies are encouraged to promote career
mobility programs.

(1) A career mobility is a [time—hmited]temporary
assignment of an employee to a different position for purposes of
professional growth or fulfillment of specific organizational needs.
Career mobility assignments may be to any salary range.

(2) Agencies may provide career mobility assignments
inside or outside state government in any position for which the
employee qualifies.

(3) An eligible employee or agency may initiate a career
mobility.

(a) Career mobility assignments may be made without
going through the competitive process but shall remain temporary.

(b) Career mobility assignments shall only become
permanent if:

(i)  the position was
competitive recruitment process; or

(i1) a competitive recruitment process is used at the time
the agency determines a need for the assignment to become
permanent.

(c) Agencies may offer an employee on a career mobility
assignment a salary increase or salary decrease in any amount in
increments of 1/2%, provided the new salary is within the new
salary range[efa-maximum-of H% or-the- minimum-of the range).

(4) Agencies shall develop and use written career
mobility contract agreements between the employee and the
supervisor to outline all program provisions and requirements. The
career mobility shall be both voluntary and mutually acceptable.

(5) A participating employee shall retain all rights,
privileges, entitlements, tenure and benefits from the previous
position while on career mobility.

(a) If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be treated
the same as other RIF employees.

(b) If a career mobility assignment does not become
permanent at its conclusion, the employee shall return to the
previous position or a similar position and shall receive, at a
minimum, the same salary rate and the same or higher salary range
that the employee would have received without the career mobility
assignment.

(6) An employee who has not attained career service
status prior to the career mobility program cannot permanently fill a
career service position until the employee obtains career service
status through a competitive process.

originally filled through a

R477-4-[45]13. Assimilation.

(1) An employee assimilated by the state from another
career service system shall receive career service status after
completing a probationary period if originally selected through a
competitive examination process judged by the Executive Director,
DHRM, to be equivalent to the process used in the state career
service.

(a) Assimilation agreements shall specify whether there
are employees eligible for reemployment under USERRA in
positions affected by the agreement.

R477-4-[16]14. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with Subsection R477-2-2(1).

KEY: employment, fair employment practices, hiring practices
Date of Enactment or Last Substantive Amendment: [July—5
200912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6

Human Resource Management,
Administration

R477-5
Employee Status and Probation

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33604
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Amendments were made in response to H.B. 17
(2010 General Session). (DAR NOTE: H.B. 17 (2010) is
found at Chapter 103, Laws of Utah 2010, and was effective
05/11/2010.)

SUMMARY OF THE RULE OR CHANGE: In Section
R477-5-1, language is clarified and the Alternative State
Application Program provisions are added.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 67-19-6 and Subsection 67-19-16(5)(b)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.
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¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-5. Employee Status and Probation.
R477-5-1. Career Service Status.

(1) Only an employee who is [appeint]hired through a
pre-approved [eempetitive—]|process shall be eligible for
appointment to a career service position.

(2) An employee shall complete a probationary period
prior to receiving career service status.

(3) Aln]_career service exempt employee may only

convert to career service status[-tnderthe-feltowing-eenditions], in

a position with an equal or lower salary range to the previous career
service position held, when:

(a) [F]the employee previously held career service status
with no break in service between exempt status and the previous
career service position[<];

(b) [F]the employee was hired from a hiring list to a
schedule A, TL or IN position, in the same job title to which they
would convert, as prescribed by Subsection R477-4-[9]8[-]. or
___ (c) the employee was hired through the Alternative State

Application Program (ASAP) and successfully completed a six
month on the job examination period.

R477-5-2. Probationary Period.

The probationary period allows agency management to
evaluate an employee's ability to perform the duties,
responsibilities, skills, and other related requirements of the
assigned career service position. The probationary period shall be
considered part of the selection process.

(1) An employee shall receive an opportunity to
demonstrate competence [in—the—jeb-]in a career_service position.
Als—a—minimum;—a] performance plan shall be established and the
employee shall receive feedback on performance in relation to that
plan.

(a) During the probationary period, an employee may be
separated from state employment in accordance with Subsection
R477-11-2(1).

(b) At the end of the probationary period, an employee
shall receive a performance evaluation. Evaluations shall be
entered into HRE as the performance evaluation that reflects
successful or unsuccessful completion of probation.

(2) Each career service position shall be assigned a
probationary period consistent with its job.

(a) The probationary period may not be extended except
for periods of leave without pay, long-term disability, workers
compensation leave, temporary transitional assignment, military
leave under USERRA, or donated leave from an approved leave
bank.

(b) The probationary period may not be reduced after
appointment.

(c) An employee who has completed a probationary
period and obtained career service status shall not be required to
serve a new probationary period unless there is a break in service.

(3) An employee in a career service position who works
at least 50% of the regular work schedule or more shall acquire
career service status after working the same amount of elapsed time
in hours as a full-time employee would work with the same
probationary period.

(4) An employee serving probation in a career service
position may be transferred, reassigned or promoted to another
career service position. Each new appointment shall include a new
probationary period unless the agency determines that the required
duties or knowledge, skills, and abilities of the old and new position
are similar enough not to warrant a new probationary period. If an
agency determines that a new probationary period is needed, it shall
be the full probationary period defined in the job description.

R477-5-[4]3. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with Subsection R477-2-2(1).
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KEY: employment, personnel management, state employees
Date of Enactment or Last Substantive Amendment: [Jwly—15
200912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-16(5)(b)

Human Resource Management,
Administration

R477-6
Compensation

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33605
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Amendments are made to comply with provisions
of H.B. 140 (2010 General Session). Subsections are
rearranged for clarity. (DAR NOTE: H.B. 140 (2010) is found
at Chapter 249, Laws of Utah 2010, and will be effective
07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: In Section
R477-6-1, language is added to define salary range and set
increments for pay increases and decreases to 1/2%.
Section R477-6-2 is rearranged. In Section R477-6-4, salary
parameters are redefined, the term "step" is removed,
"reclassification" is separated into its own subsection, and
"productivity step adjustment" is discontinued. Subsection
R477-6-6 is rewritten for simplicity. Unnecessary language is
removed in various places and new terms replace others.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63F-1-106 and Section 67-19-12 and
Section 67-19-12.5 and Section 67-19-6 and Subsection
67-19-15.1(4)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-6. Compensation.
R477-6-1. Pay Plans.

(1) With approval of the Governor, the Executive
Director, DHRM, shall develop and adopt pay plans for each
position in classified service. Positions exempt from classified
service are identified in Subsection R477-3-1(1).

(a) The General Pay Plan shall include salary ranges with
established minimum and maximum rates.[Pay—plans—shall-eontain
meritstepsiinerements-of 275%:|
___ (b) Asalary range includes every pay rate from minimum

to maximum.
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(c) Pay rate increases and decreases within salary ranges
shall be in increments of 1/2%. except for legislatively approved

salary adjustments and longevity.

R477-6-2. Allocation to the Pay Plans.

(1) Each job in classified service shall be assigned to a
salary range[-en-the-appleablepayplan].

(2) Salary ranges can be adjusted through:

(a) an administrative adjustment determined appropriate
by DHRM for administrative purposes that is not based on a change
of duties and responsibilities, nor based on a comparison to salary
ranges in the market: or

(b) a comparison of the state's benchmark job salary
ranges to salary ranges for similar positions in the market through
an annual compensation survey conducted by DHRM.

(1) [m]Market comparability salary range adjustment
recommendations shall be included in the annual compensation plan
and shall be submitted to the Governor no later than October 31 of
cach year.

(i) [m]Market comparability salary range adjustments
shall be legislatively approved.

(ii1) [#]If market comparability adjustments are approved
for benchmark jobs, salary ranges for other jobs in the same job
family shall be adjusted by relative ranking with the benchmark job.
[ser

(3) Each job exempted from classified service shall have
a salary range with a beginning and ending salary of any amount
determined appropriate by the affected agency.

R477-6-3. Appointments.
(1) All appointments shall be placed on the DHRM

approved salary range for the jOb [—H&h&g—e{:ﬁera-ls—s-ha-l-l—eens&l-t-

(iv) Employee has been in a paid status by the state for at
least six months at the beginning of the new fiscal year.

(b) [AH—efher—pesrﬁen—sehed-rﬂes—mH—be—fewewed—by
— ey |Employees designated as schedule [AF]AA, AQ. AU,
IN, and TL are not eligible for merit[-step] increases.

(c) All other position schedules will be reviewed by
DHRM in consultation with the Governor's Office to determine if
they are eligible for merit increases.

(2) Promotions[-and-Reelassifteations].

(a) An employee promoted [erreelassified-]to a position
with a salary range maximum exceeding the employee's current

salary range max1mum [by—eﬁe—s-a-la-r—y—sfep—]shall receive a salary

increase; [ 6

(i) of at least 5%. and

(ii) any increase above 5% shall be in increments of 1/2%
or up to the salary range maximum.

[63](b) An employee may not be placed higher than the
maximum [salary-step-|or lower than the minimum [salary—step-|in
the new salary range. Placement of an employee in longevity shall
be consistent with Subsection R477-6-4([3]4).

[69](c) An employee who remains in longevity status
after a promotlon[—er—reelass-r-ﬁe&t-reﬂ] shall retarn the same

[fb}](_) To be elrglble for a promotron, an employee

shall[:

——fH—]meet the requirements and skills specified in the job
description and position specific criteria as determined by the
agency for the position unless the promotion is to a career service
exempt position.|

(2) Reemployed veterans under USERRA shall be placed
in their previous position or a similar position at their previous
salary range. Reemployment shall include the same seniority status,
salary. including any cost of living [aHewanees]adjustments,
reclassification of the veteran's preservice position, or market
comparability adjustments that would have affected the veteran's
preservice position during the time spent by the affected veteran in
the uniformed services. Performance related salary increases are
not included.

R477-6-4. Salary.

(1) Merit increases. The following conditions apply if
merit pay increases are authorized and funded by the legislature:

(a) Employees, classified in position schedule B, shall be
eligible for the merit increase if the following conditions are met:

(i) Employee may not be [es-a]in longevity[-step].

(ii)) Employee may not be paid at the maximum[-step] of
their salary range.

(i) Employee has received a minimum rating of
successful on their most recent performance evaluation, which shall
have been within the previous twelve months.

(3)_Reclassifications.

(a) At agency management's discretion, an employee
reclassified to a position with a salary range maximum exceeding.
the employee's current salary range maximum may receive a pay
rate increase in increments of 1/2% or up to the salary range
maximum.

(b) An employee may not be placed higher than the
maximum or lower than the minimum in the new salary range.

Placement of an employee in longevity shall be consistent with
Subsection R477-6-4(4)

(c) An employee who remains in longevity status after a
reclassification shall retain the same salary.

(d) An employee whose position is reclassified to a
position with a lower salary range shall retain the current salary.
The employee shall be placed in longevity at the employee's current
salary if the salary exceeds the maximum of the new salary range.

(4) Longevity.

(a) An employee shall receive a longevity increase of
2.75% when:
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(1) the employee has been in state service for eight years
or more. The employee may accrue years of service in more than
one agency and such service is not required to be continuous; and

(i) the employee has been at the maximum [selary-step-
i#n]of the current salary range for at least one year and received a
performance appraisal rating of successful or higher within the 12-
month period preceding the longevity increase.

(b) An employee [en—alin longevity [step—]shall be
eligible for the same across the board pay plan adjustments
authorized for all other employee pay plans.

(c) An employee [en=a]in longevity [step—]|shall only be
eligible for an additional 2.75%[step-]increase[s] every three years.
To be eligible, an employee [smust|shall receive a performance
appraisal rating of successful or higher within the 12-month period
preceding the longevity increase.

(d) An employee [en—a]in longevity [step—]who is
reclassified to a position with a lower salary range shall retain the
current actual wage.

() An employee [en—a]in longevity [step—]who is
promoted or reclassified to a position with a higher salary range
shall only receive a salary increase if the current actual wage is less
than the [highest—|salary [step]range maximum of the new
[range]position._The salary increase shall be in increments of 1/2%
or up to the range maximum of the new position.

(f) [Ageneyheads]Employees in Schedules AB. IN, or
TL are not eligible for the longevity program.

([4]5) Administrative Adjustment.

(a) An employee whose position has been allocated by
DHRM from one job to another job or salary range for
administrative purposes, may not receive an adjustment in the
current actual wage.

(b) Implementation of new job descriptions as an
administrative adjustment shall not result in an increase in the
current actual wage unless the employee is below the minimum
[step-]of the new range.

(¢) An employee whose position is changed by_

administrative adjustment to a position with a lower salary range
shall retain the current salary. The employee shall be placed in
longevity at the employee's current salary if the salary exceeds the

maximum of the new salary range.
([5]6) Reassignment.

An employee's current actual wage may not be lowered
except when provided in federal or state law._Wage rate decreases
shall be made in 1/2% increments or not less than the minimum
salary range.

([6]7) Transfer.

Management may decrease the current actual wage of an
employee who transfers to another position._ Wage rate decreases
shall be made in 1/2% increments or not less than the minimum
salary range.

([#18) Demotion.

An employee demoted consistent with Section R477-11-2

shall receive a reduction in the current actual wage in 1/2%

increments or not less than the minimum of the new position's
salary range[ef-ene—or—mere—salary—steps] as determined by the

agency head or designee. The agency head or designee may move
an employee to a position with a lower salary range concurrent with
the reduction in the current actual wage.[

——— (&) Productivitystep-adjustment:

(9) Administrative Salary Increase.

The agency head authorizes and approves administrative
salary increases under the following parameters:

(a) An employee shall receive [ene—er—srore—stepsjan
increase in 1/2% increments or up to the maximum of the salary
range.

(i) The Executive Director, DHRM, may authorize
limited exceptions to this subsection when administrative salary

increases are requested for equity purposes.
(b) Administrative salary increases shall only be granted

when the agency has sufficient funding within their annualized base
budgets for the fiscal year in which the adjustment is given.

(c) Justifications for Administrative Salary Increases shall
be:

(i) in writing;

(i1) approved by the agency head_or designee;

(iii) supported by[—issues—sueh—as—speetal—ageney
eonditions-orproblems-or-other| unique situations or considerations
in the agency.

(d) [Fhe—sageneyhead—is—thefinalauthorityforsalary-
actions—autherized—within—these—guidelines—]The agency head or
designee shall answer any challenge or grievance resulting from an
administrative salary increase.

(e) Administrative salary increases may be given during
the probationary period. Wage rate increases shall be made in 1/2%
increments. These increases alone do not constitute successful
completion of probation or the granting of career service status.

(f) An employee at the salary range maximum [step-efthe
rafige—|or [en—alin longevity [step—]may not be granted
administrative salary increases.

(10) Administrative Salary Decrease.

The agency head authorizes and approves administrative
salary decreases for nondisciplinary reasons according to the
following:
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(a) The final salary may not be less than[An—em-p-}eyee
eetve—a—on 5 S ASe—110 ] the

minimum of the salary range.
(b) Wage rate decreases shall be made in 1/2%

increments.

(c) Justification for administrative salary decreases shall
be:

(i) in writing;

(i1) approved by the agency head; and

(iii) supported by issues such as previous written
agreements between the agency and the employee[s] to include

career mobility[s], reasonable accommodation,[—speeial—ageney—
eenditions-orpreblems;] or other unique situations or considerations
in the agency.

([e]ld) [Fhe-ageneyhead-is-the—final-autherityfor-salary
aetions-within-these-gaidelines—]|The agency head or designee shall
answer any challenge or grievance resulting from an administrative
salary decrease.

R477-6-5. Incentive Awards.

(1) Only agencies with written and published incentive
award and bonus policies may reward employees with incentive
awards or bonuses. Incentive awards and bonuses are discretionary,
not an entitlement, and are subject to the availability of funds in the
agency.

(a) Policies shall be approved annually by DHRM and be
consistent with standards established in these rules and the
Department of Administrative Services, Division of Finance, rules
and procedures.

(b) Individual awards may not exceed $4,000 per
occurrence and $8,000 in a fiscal year. In exceptional
circumstances, an award may exceed these limits upon application
to DHRM and approval by the Governor.

(c) All cash and cash equivalent incentive awards and
bonuses shall be subject to payroll taxes.

(2) Performance Based Incentive Awards.

(a) Cash Incentive Awards

(i) An agency may grant a cash incentive award to an
employee or group of employees that demonstrates exceptional
effort or accomplishment beyond what is normally expected on the
job for a unique event or over a sustained period of time.

(i) All cash awards shall be approved by the agency head
or designee. They shall be documented and a copy shall be
maintained by the agency.

(b) Noncash Incentive Awards

(i) An agency may recognize an employee or group of
employees with noncash incentive awards.

(i1) Individual noncash incentive awards may not exceed
a value of $50 per occurrence and $200 for each fiscal year.

(i)  Noncash incentive awards may include cash
equivalents such as gift certificates or tickets for admission. Cash
equivalent incentive awards shall be subject to payroll taxes and
[mast]shall follow standards and procedures established by the
Department of Administrative Services, Division of Finance.

(3) Cost Savings Bonus

(a) An agency may establish a bonus policy to increase
productivity, generate savings within the agency, or reward an
employee who submits a cost savings proposal.

(1) The agency shall document the cost savings involved.

(4) Market Based Bonuses

An agency may award a cash bonus to an employee as an
incentive to acquire or retain an employee with job skills that are
critical to the state and difficult to recruit in the market.

(a) Retention Bonus

An agency may award a bonus to an employee who has
unusually high or unique qualifications that are essential for the
agency to retain.

(b) Recruitment or Signing Bonus

An agency may award a bonus to a qualified job candidate
to [eenrvinee]incentivize the candidate to work for the state.

(c) Scarce Skills Bonus

An agency may award a bonus to a qualified job candidate
that has the scarce skills required for the job.

(d) Relocation Bonus

An agency may award a bonus to a current employee who
must relocate to accept a position in a different commuting area.

(e) Referral Bonus

An agency may award a bonus to a current employee who
refers a job applicant who is subsequently selected.

R477-6-6. Employee Benefits.

(1) An employee shall be eligible for benefits when:

(a) in a position designated by the agency as eligible for
benefits; and

(b) in a position which normally requires working more

than 40 hours p_er pay period.[(H—An-—ehgible-employee-may-enrelt

(2) An eligible employee has 60 days from the hire
date[shall-eleet] to enroll in medical, dental, vision, and a flexible

spending account[-within-66-days-ofthe hire-date].

(a) An employee with previous medical coverage shall
provide to the state's health care provider a certificate of creditable
coverage which states dates of eligibility in order to have the
preexisting waiting period reduced or waived.

(b) An employee who does not enroll within 60 days shall
only be permitted to enroll during the annual open enrollment
period for all state employees.

(3) An employee shall enroll in guaranteed issue life
insurance within 60 days of the hire date to avoid having to provide
proof of insurability.

(a) An employee may enroll in additional life insurance
and accidental death and dismemberment insurance at any time and
may be required to provide proof of insurability.

(4) An employee eligible for retirement benefits shall be
automatically enrolled in the defined benefit plan and the defined
contribution plan, as applicable. An enrollment form shall be
required to establish beneficiaries and investment strategies and can
be submitted at any time.

(5) A reemployed veteran under USERRA shall be
entitled to the same employee benefits given to other continuously
employed eligible employees to include seniority based increased
pension and leave accrual.
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R477-6-7. Employee Converting from Career Service to
Schedule AC, AD, AR, or AS.

(1) A career service employee in a position meeting the
criteria for career service exempt schedule AC, AD, AR, or AS shall
have 60 days from the date of offer to elect to convert from career
service to career service exempt. As an incentive to convert, an
employee shall be provided the following:

(a) an_administrative [base—]salary increase [ef-ene—te-
alary—steps—as—deterts by ag head|up to the
maximum of the current salary range in 1/2% increments. An
employee at the maximum of the current salary range or [en]in
longevity shall receive, in lieu of the salary [step-]adjustment, a one
time bonus, [ef275%;55%e1-825%te-belas determined by the
agency head_or designee, not to exceed limits in Subsection
R477-6-5(b);

(b) state paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program, Public Employees Health Plan:

(1) Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(i) Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii) Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2) An employee electing to convert to career service
exempt after the 60 day election period may not be eligible for the
salary increase, but shall be entitled to apply for the insurance
coverage through the Group Insurance Office.

(3) An employee electing not to convert to career service
exemption shall retain career service status even though the position
shall be designated as schedule AC, AD, AR or AS. When these
career service employees vacate these positions, subsequent
appointments shall be career service exempt.

(4) An agency head may reorganize so that a current
career service exempt position no longer meets the criteria for
exemption. In this case, the employee shall be designated as career
service if he had previously earned career service. However, the
employee may not be eligible for the severance package or the life
insurance. In this situation, the agency and employee shall make
arrangements through the Group Insurance Office to discontinue the
coverage.

(5) A career service exempt employee without prior
career service status shall remain exempt. When the employee
leaves the position, subsequent appointments shall be consistent
with R477-4.

(6) Agencies shall communicate to all impacted and
future eligible employees the conditions and limitations of this
incentive program.

R477-6-8. State Paid Life Insurance.

(1) A benefits eligible career service exempt employee on
schedule AA, AB, AD, AR and AT shall be provided the following
benefits if the employee is approved through underwriting:

(a) State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program Public Employees Health Plan:

(i) Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii) Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii) Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2) An employee on schedule AC[;-AKAM-and]_or AS
may be provided these benefits at the discretion of the appointing
authority.

R477-6-9. Severance Benefit.

(1) A benefits eligible career service exempt employee on
schedule AB, AD, AR or AT who is separated from state service
through an action initiated by management, to include resignation in
lieu of termination, shall receive at the time of severance a benefit
equal to:

(a) one week of salary, up to a maximum of 12 weeks, for
each year of consecutive exempt service in the executive branch;
and

(b) if eligible for COBRA, one month of health insurance
coverage, up to a maximum of six months, for each year of
consecutive exempt service, at the level of coverage the employee
has at the time of severance, to be paid in a lump sum payment to
the state's health care provider.

(2) A severance benefit may not be paid to an employee:

(a) whose statutory term has expired without
reappointment;

(b) who is retiring from state service; or

(c) who is dismissed_for cause.

(3) A benefits eligible career service exempt employee on
schedule AB, AD, AR or AT who accepts reassignment to a position
with a lower salary range, without a break in service, shall receive a
severance benefit equal to the difference between the current actual
wage and the new actual wage multiplied by the number of accrued
annual leave, converted sick leave, and excess hours on the date of
reassignment.

(4) An employee on schedule AC[;AKGAM] or AS may
be provided these same severance benefits at the discretion of the
appointing authority.

R477-6-10. Human Resource Transactions.

The Executive Director, DHRM, shall publicize
procedures for processing payroll and human resource transactions
and documents.

KEY: salaries, employee benefit plans, insurance, personnel
management

Date of Enactment or Last Substantive Amendment: [Juwly—5
200912010

Notice of Continuation: June 9, 2007
Authorizing, and Implemented or Interpreted Law: 63F-1-106;
67-19-6; 67-19-12; 67-19-12.5; 67-19-15.1(4)
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R477-7
Leave

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33606
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Amendments are made to simplify and reduce
confusion. Amendments are made to comply with S.B. 43
(2010 General Session). (DAR NOTE: S.B. 43 (2010) is
found at Chapter 264, Laws of Utah 2010, and will be
effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: Section R477-7-1
is simplified. Subsection R477-7-1(7)(c) is expanded in more
detail. Subsection R477-7-4(4) adds the ability for employees
to use any combination of Program | and Il sick leave. Some
terms are replaced and subsections rewritten for clarity and
consistency with other rules. Sections R477-7-5 and
R477-7-6 have language added to address use of converted
sick leave and disposition of such for rehired retirees.
Redundant and unnecessary language is removed from
Subsection R477-7-7(2). Language in Sections R477-7-13
and R477-7-15 places more exact parameters for using
unpaid medical leave and FMLA. Language in Sections
R477-7-13, R477-7-16, and R477-7-117 places more exact
parameters for using workers' compensation and long-term
disability.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 34-43-103 and Section 63G-1-301 and
Section 67-19-12.9 and Section 67-19-14 and Section
67-19-14.2 and Section 67-19-6 and Section67-19-14.4

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-7. Leave.
R477-7-1. Conditions of Leave.

eligible for benefits when:

(a) in a position designated by the agency as eligible for

benefits: and

b) in a position which normally requires working more.
than 40 hours per pay period.

(2) An eligible employee shall accrue annual, sick and
holiday leave in proportion to the time paid as determined by
DHRM.
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(3) An employee shall use leave in no less than quarter
hour increments.

(4) An employee may not use annual, sick, converted
sick, compensatory, excess or holiday leave before accrued.

(5) An employee may not use compensatory, annual,
converted sick leave used as annual, or excess leave without
advance approval by management.

(6) An employee transferring from one agency to another
is entitled to transfer all accrued annual, sick, and converted sick
leave to the new agency.

(7) An employee separating from state service shall be
paid in a lump sum for all annual leave and excess hours. An FLSA
nonexempt employee shall also be paid in a lump sum for all
compensatory hours.

(a) An employee separating from state service for reasons
other than retirement shall be paid in a lump sum for all converted
sick leave.

(b) Converted sick leave for a retiring employee shall be
subject to Section R477-7-5.

(¢) Annual, sick and holiday leave may not be used or
accrued after the last day worked, except for:[-]

(1) leave without pay;

ii administrative leave specificall
management to be used after the last day worked.:

(iii) leave granted under the FMLA; or

(iv) leave granted for other medical reasons that was

approved b

approved prior to the commencement of the leave period. [Neteave

]

([6]8) Contributions to benefits may not be paid on
cashed out leave, other than FICA tax, except as it applies to
converted sick leave in Section R477-7-5(2) and the Retirement
Benefit in Section R477-7-6.

R477-7-2. Holiday Leave.

(1) The following dates are paid holidays for eligible
employees:

(a) New Years Day -- January 1

(b) Dr. Martin Luther King Jr. Day -- third Monday of
January

(¢) Washington and Lincoln Day -- third Monday of
February

(d) Memorial Day -- last Monday of May

(e) Independence Day -- July 4

(f) Pioneer Day -- July 24

(g) Labor Day -- first Monday of September

(h) Veterans' Day -- November 11

(1) Thanksgiving Day -- fourth Thursday of November

(j) Christmas Day -- December 25

(k) Any other day designated as a paid holiday by the
Governor.

(2) If a holiday falls or is observed on a regularly
scheduled day off, an eligible employee shall receive equivalent
time off, not to exceed nine hours, or shall accrue excess hours.

(a) If a holiday falls on a Sunday, the following Monday
shall be observed as a holiday.

(b) If a holiday falls on a Saturday, the preceding Friday
shall be observed as a holiday.

(3) If an employee is required to work on an observed
holiday, the employee shall receive appropriate holiday leave, or
shall accrue excess hours.

(4) A new hire shall be in a paid status on or before the
holiday in order to receive holiday leave.

(5) A separating employee shall be in a paid status on or
after the holiday in order to receive holiday leave.

R477-7-3. Annual Leave.

(1) An eligible employee shall accrue leave based on the
following years of state service:

(a) less than 5 years -- four hours per pay period;

(b) at least 5 and less than 10 years -- five hours per pay
period;

(c) at least 10 and less than 20 years --six hours per pay
period;

(d) 20 years or more -- seven hours per pay period.

(2) The maximum annual leave accrual rate shall be
granted to an employee under the following conditions:

(@ I tbed— ' —Jan
employee in schedule AB, and agency deputy directors and division
directors appointed to career service exempt positions.

(b) an employee who is schedule A, FLSA exempt and
who has a direct reporting relationship to an elected official,
executive director, deputy director, commissioner or board.

(¢) The maximum accrual rate shall be effective from the
day the employee is appointed through the duration of the
appointment. Employees in these positions on July 1, 2003, shall
have the leave accrual rate adjusted prospectively.

(3) The accrual rate for an employee rehired to a position
which receives leave benefits shall be based on all eligible
employment in which the employee accrued leave.

(4) The first ten hours of annual leave used by an
employee in the calendar leave year shall be the employee's
personal preference day.

(5) Agency management shall allow every employee the
option to use annual leave each year for at least the amount accrued
in the year.

(6) Unused accrued annual leave time in excess of 320
hours shall be forfeited during year end processing for each
calendar year.

R477-7-4. Sick Leave.

(1) An eligible employee shall accrue sick leave, not to
exceed four hours per pay period. Sick leave shall accrue without
limit.

(2) Agency management|Siekdeave] may [be-|grant[ed]
sick leave for preventive health and dental care, maternity, paternity,
and adoption care, or for absence from duty because of illness,
injury or[-temperary] disability of the employee, a spouse, children
or parents living in the employee's home; or qualifying FMLA
purposes.

(3) Agency management may grant exceptions for other
unique medical situations.

(4) When management approves the use of sick leave, an

employee may use any combination of Program I and Program II
sick leave.
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(5)  An employee shall contact management prior to the
beginning of the scheduled workday the employee is absent due to
illness or injury.

([516) Any application for a grant of sick leave to cover
an absence that exceeds [feur—sueeessive]three consecutive working
days shall be supported by administratively acceptable evidence.

([6]7) If there is reason to believe that an employee is
abusing sick leave, a supervisor may require an employee to
produce evidence regardless of the number of sick hours used.

([#18) Unless retiring, an employee separating from state
employment shall forfeit any unused sick leave without
compensation.

(a) An employee rehired into a benefited position within
one year of separation due to a reduction in force shall have
forfeited sick leave reinstated to Program I and Program II as

accrued prior to the reduction in force.

(b) An employee rehired with benefits within one year of
separation_for reasons other than a reduction in force shall have
forfeited sick leave reinstated as Program II sick leave.

([blc) An employee who retires from state service and is
rehired may not reinstate forfeited sick leave.

R477-7-5. Converted Sick Leave.

An employee may convert sick leave hours to converted
sick leave after the end of the last pay period of the calendar year in
which the employee is eligible.

(1)(a) Converted sick leave hours accrued prior to
January 1, 2006 shall be Program I converted sick leave hours.

(b) Converted sick leave hours accrued after January 1,
2006 shall be Program II converted sick leave hours.

(2) To be eligible, an employee [must]shall have accrued
a total of 144 hours or more of sick leave in Program I and Program
II combined at the beginning of the first pay period of the calendar
year.

(a) At the end of the last pay period of a calendar year in
which an employee is eligible, all unused sick leave hours accrued
that year in excess of 64 shall be converted to Program II converted
sick leave.

(b) The maximum hours of converted sick leave an
employee may accrue in Program I and Program II combined is
320.

(¢) If the employee has the maximum accrued in
converted sick leave, these hours will be added to the annual leave
account balance.

(d) In order to prevent or reverse the conversion, an
employee shall:

(i) notify agency management no later than the last day of
the last pay period of the calendar year in order to prevent the
conversion; or

(i) notify agency management no later than the end of
February in order to reverse the conversion.

(e) Upon separation, an eligible employee may convert
any unused sick leave hours accrued in the current calendar leave
year in excess of 64 to converted sick leave hours in Program II.

(3) An employee may use converted sick leave as annual
leave or as regular sick leave.

(4) When management approves the use of converted sick
leave. an employee may use any combination of Program I and

Program II converted sick leave.

(5) Upon retirement, 25% of the value of the unused
converted sick leave, but not to exceed Internal Revenue Service
limitations, shall be placed in the employee's 401(k) account as an
employer contribution.

(a) Converted sick leave hours from Program II shall be
placed in the 401(k) account before hours from Program I.

(b) The remainder shall be used for:

(i) the purchase of health care insurance and life
insurance under Subsection R477-7-6(3)(c) if the converted sick
leave was accrued in Program I ; or

(ii) a contribution into the employees PEHP health
reimbursement account under Subsection R477-7-6(4)(b) if the
converted sick leave was accrued in Program II.

(6) Upon retirement, Program [ converted sick leave
hours may not be suspended or deferred for future use. This
includes retired employees who reemploy with the state and choose
to suspend their defined benefit payments.

(7) Retired employees who reemploy with the state in a
benefitted position will have a new benefit calculated on any new.
Program II converted sick leave hours accrued, upon subsequent
retirement, for the new period of employment.

R477-7-6. Sick Leave Retirement Benefit.

Upon retirement from active employment, an employee
shall receive an unused sick leave retirement benefit under Sections
67-19-14.2 and 67-19-14.4.

(1)(a) Sick leave hours accrued prior to January 1, 2006
shall be Program I sick leave hours.

(b) Sick leave hours accrued after January 1, 2006 shall
be Program II sick leave hours.

(2) An agency may offer the Unused Sick Leave
Retirement Option Program I to an employee who is eligible to
receive retirement benefits. However, any decision whether or not
to participate in this program shall be agency wide and shall be
consistent through an entire fiscal year.

(a) If an agency decides to withdraw for the next fiscal
year after initially deciding to participate, the agency [saust]shall
notify all employees at least 60 days before the new fiscal year
begins.

(3) An employee in a participating agency shall receive
the following benefit provided by the Unused Sick Leave
Retirement Options Program L

(a) Continuing health and life insurance.

(i) The employing agency shall provide the same health
and life insurance benefits as provided to current employees until
the employee reaches the age eligible for Medicare or up to the
following number of years, whichever comes first.

(A) [two—years—ifthe—employee—retires—during—ealendar-

——B)—Jone year if the employee retires during calendar year
2010; or

([€]B) zero years if the employee retires after calendar
year 2010.

(ii) Health insurance provided shall be the same coverage
carried by the employee at the time of retirement; i.e., family, two-
party, or single. If the employee has no health coverage in place
upon retirement, none shall be offered or provided.
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(iii) Life insurance provided shall be the minimum
authorized coverage provided for all state employees at the time the
employee retires.

(iv) The retiree shall pay the same percentage of the
premium as a current employee on the same plan. The premium
amount shall be determined from the approved PEHP retiree rate
and not the active employee rates.

(b) 25% of the value of the unused sick leave, but not to
exceed Internal Revenue Service limitations, shall be placed in the
employees 401(k) account as an employer contribution.

(1) Sick leave hours from Program II shall be placed in
the 401(k) account before hours from Program I.

(i) After the 401(k) contribution is made, an additional
amount shall be deducted from the employees remaining Program [
sick leave balance as follows.

(A) [192-hours—iftheemployee—retires—during—ealendar

year2009;
—— #B3-196 hours if the employee retires during calendar year
2010; or

([€]1B) zero hours if the employee retires after calendar
year 2010.

([B]C) The remaining Program I sick leave hours and
converted sick leave hours from Subsection R477-7-5(4)(b)(i) shall
be used to provide the following benefit.

(1) The purchase of PEHP health insurance, or a state
approved program, and life insurance coverage for the employee
until the employee reaches the age eligible for Medicare.

(A) Health insurance shall be the same coverage carried
by the employee at the time of retirement; i.e., family, two-party, or
single.

(B) The purchase rate shall be eight hours of sick leave or
converted sick leave for the state paid portion of one month's
premium.

(C) The employee shall pay the same percentage of the
premium as a current employee on the same plan. The premium
amount shall be determined from the approved PEHP retiree rate
and not the active employee rates.

(D) Life insurance provided shall be the minimum
authorized coverage provided for state employees at the time the
employee retires.

(i) When the employee becomes eligible for Medicare, a
Medicare supplement policy provided by PEHP may be purchased
at the rate of eight hours of sick leave or converted sick leave for
one month's premium.

(iii) When the employee becomes eligible for Medicare, a
PEHP health insurance policy, or another state approved policy,
may be purchased for a spouse until the spouse is eligible for
Medicare.

(A) The purchase rate shall be eight hours of sick leave or
converted sick leave for one month's premium.

(B) The employee shall pay the same percentage of the
premium as a current employee on the same plan. The premium
amount shall be determined from the approved PEHP retiree rate
and not the active employee rates.

(iv) When the spouse reaches the age eligible for
Medicare, the employee may purchase a Medicare supplement
policy provided by PEHP for the spouse at the rate of eight hours of
sick leave or converted sick leave for one month's premium.

(v) In the event an employee is killed in the line of duty,
the employee's spouse shall be eligible to use the employee's
available sick leave hours for the purchase of health and dental
insurance under Section 67-19-14.3.

(c) Upon retirement, Program I sick leave hours may not
be suspended or deferred for future use. This includes retired
employees who reemploy with the state and choose to suspend their

defined benefit payments.
(4) An employee shall receive the following benefit

provided by the Unused Sick Leave Retirement Option Program II.

(a) 25% of the value of the unused sick leave, but not to
exceed Internal Revenue Service limitations, shall be placed in the
employee's 401(k) account as an employer contribution.

(b) After the 401(k) contribution the remaining sick leave
hours and the converted sick leave hours from Subsection
R477-7-5(4)(b)(ii) shall be deposited in the employees PEHP health
reimbursement account at the greater of:

(i) the employees rate of pay at retirement, or

(ii) the average rate of pay of state employees who retired
in the same retirement system in the previous calendar year.

(c) Retired employees who reemploy with the state in a
benefited position will have a new benefit calculated on any new
Program II sick leave hours accrued. upon subsequent retirement,
for the new period of employment.

R477-7-7. Administrative Leave.

(1) Administrative leave may be granted consistent with
agency policy for the following reasons:

(a) administrative;

(i) governor approved holiday leave;

(ii)) during management decisions that benefit the
organization;

(iii) when no work is available due to unavoidable
conditions or influences; or

(iv) other reasons consistent with agency policy.

(b) protected,;

(i) suspension with pay pending hearing results;

(ii) personal decision making prior to discipline;

(iii) removal from adverse or hostile work environment
situations;

(iv) fitness for duty or employee assistance; or

(v) other reasons consistent with agency policy.

(c) reward in lieu of cash;

(i) the agency head or designee may grant paid
administrative leave up to one day per occurrence;

(ii)) administrative leave in excess of one day may be
granted with written approval by the agency head.

(iii) administrative leave given as a reward in lieu of cash
may not exceed 40 hours in a fiscal year.

(iv) administrative leave given as a reward in lieu of cash
may be given from one agency to employees of another agency if
both agency heads agree in advance.

(d) student educational assistance.

(¢) An employee who satisfies the criteria in this
subsection shall be granted up to two hours of administrative leave
to vote in an official election.

(i) The employee [must]shall:

(A) have fewer than three total hours off the job between
the time the polls open and close, and;
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(B) apply for the time in the previous 24 hours.

(i) Management may specify the hours when the
employee may be absent.

(f) Administrative leave shall be given for non-
performance based purposes to employees who are on Family and
Medical Leave or a military leave of absence if the leave would
have been given had the employee been in a working status.

(2) With the exception of administrative leave used as a
reward, under Subsection R477-7-7(1)(c), the agency head or
designee may grant paid administrative leave[-up-to-ten-econseeutive

ageney-head).
3) Administrative
documented in the employee's leave record.

leave taken [must|shall be

R477-7-8. Jury Leave.

(1) An employee is entitled to a leave of absence with full
pay when, in obedience to a subpoena or direction by proper
authority, the employee is required to:

(a) appear as a witness as part of the employee's position
for the federal government, the State of Utah, or a political
subdivision of the state; or

(b) serve as a witness in a grievance hearing under
Section 67-19-31 and Title 67, Chapter 19a; or

(c) serve on a jury.

(2) An employee who is absent in order to litigate in
matters unrelated to state employment shall use eligible accrued
leave or leave without pay.

(3) An employee choosing to use paid leave while on jury
duty shall be entitled to keep juror's fees; otherwise, juror's fees
received shall be returned to agency payroll clerks for deposit with
the State Treasurer. The fees shall be deposited as a refund of
expenditure in the unit where the salary is recorded.

R477-7-9. Bereavement Leave.

An employee may receive a maximum of three days
bereavement leave per occurrence with pay, at management's
discretion, following the death of a member of the employee's
immediate family. Bereavement leave may not be charged against
accrued sick or annual leave.

(1) The immediate family means relatives of the
employee or spouse including in-laws, step-relatives, or equivalent
relationship as follows:

(a) spouse;

(b) parents;

(c) siblings;

(d) children;

(e) all levels of grandparents; or

(f) all levels of grandchildren.

R477-7-10. Military Leave.

An employee who is a member of the National Guard or
Military Reserves and is on official military orders is entitled to
paid military leave not to exceed 120 hours each calendar year,
including travel time, under Section 39-3-1.

(1) An employee may not claim salary for nonworking
days spent in military training or for traditional weekend training.

(2) An employee may use any combination of military
leave, accrued leave or leave without pay under Section R477-7-13.

(i) Accrued sick leave may only be used if the reason for
leave meets the conditions in Section R477-7-4.

(3) An employee on military leave is eligible for any
service awards or non-performance administrative leave the
employee would otherwise be eligible to receive.

(4) An employee shall give notice of official military
orders as soon as possible.

(5) Upon release from official military orders under
honorable conditions, an employee shall be placed in a position in
the following order of priority.

(a) If the period of service was for less than 91 days, the
employee shall be placed:

(i) in the same position the employee held on the date of
the commencement of the service in the uniformed services; or

(ii) in the same position the employee would have held if
the continuous employment of the employee had not been
interrupted by the service.

(b) If the period of service was for more than 90 days, the
employee shall be placed:

(i) in a position of like seniority, status and salary, of the
position the employee held on the date of the commencement of the
service in the uniformed services; or

(ii) in a position of like seniority, status, and salary the
employee would have held if the continuous employment of the
employee had not been interrupted by the service.

(c) When a disability is incurred or aggravated while on
official military orders, the employing agency shall adhere to the
Uniformed Services Employment and Reemployment Rights Act
(USERRA), United States Code, Title 38, Chapter 43.

(d)  The cumulative length of time allowed for
reemployment may not exceed five years. This rule incorporates by
reference 20CFR1002.103 for the purposes of calculating
cumulative time.

(e) An employee is entitled to reemployment rights and
benefits including increased pension and leave accrual. An
employee entering military leave may elect to have payment for
annual leave deferred.

(6) In order to be reemployed, an employee shall present
evidence of military service, and:

(a) for service less than 31 days, return at the beginning
of the next regularly scheduled work period on the first full day
after release from service unless impossible or unreasonable
through no fault of the employee;

(b) for service of more than 30 days but less than 181
days, submit a request for reemployment within 14 days of release
from service, unless impossible or unreasonable through no fault of
the employee; or

(c) for service of more than 180 days, submit a request
for reemployment within 90 days of release from service.

R477-7-11. Disaster Relief Volunteer Leave.

(1) An employee may be granted leave from work with
pay. by the agency head or designee, for an aggregate of 15 working
days in any 12 month period to participate in disaster relief services
for the American Red Cross. To request this leave an employee
[must]shall be a certified disaster relief volunteer and file a written
request with the employing agency. The request shall include:
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(a) acopy of a written request for the employee's services
from an official of the American Red Cross;

(b) the anticipated duration of the absence;

(c) the type of service the employee is to provide for the
American Red Cross; and

(d) the nature and location of the disaster where the
employee's services will be provided.

R477-7-12. Organ Donor Leave.

An employee who serves as a bone marrow or human
organ donor shall be granted paid leave for the donation and
recovery.

(1) An employee who donates bone marrow shall be
granted up to seven days of paid leave.

(2) An employee who donates a human organ shall be
granted up to 30 days of paid leave.

R477-7-13. Leave of Absence Without Pay.

(1) An employee shall apply in writing to agency
management for approval of a leave of absence without pay.

(a) Leave without pay may be granted only when there is
an expectation that the employee will return to work.

(b) The employee shall be entitled to previously accrued
annual and sick leave.

(c) If unable to return to work within the time period
granted, the employee shall be separated from state employment
unless prohibited by state or federal law.

(2) Nonmedical Reasons

(a) Approval may be granted for continuous leave for up
to six months from the last day worked in the employee's regular
position. Exceptions may be granted by the agency head.

([e]b) Agency management may approve leave without
pay for an employee even though annual or sick leave balances
exist.

([¢]e) An employee who receives no compensation for a
complete pay period shall be responsible for payment of the full
premium of state provided benefits.

([e]ld) An employee who returns to work on or before the
expiration of leave without pay shall be placed in a position with
comparable pay and seniority to the previously held position.

(3) Medical Reasons

(a) An employee who is ineligible for FMLA, Workers
Compensation, or Long Term Disability may be granted [bloels-
redueed—sehedule—or—intermittent—]leave without pay for medical
reasons_not to exceed six months cumulative from the first day of

absence or inability to perform the employee's regular position.
(1) A leave of absence may not be granted when

documentation from one or more qualified healthcare providers

clearly establishes that the employee has a permanent condition
preventing the employee from returning to the last held regular

abled: ptto ay-begranted-by ag head:|After six
months cumulative from the first day of absence or inability to
perform the regular position, the employee shall be separated from

employment unless prohibited by state or federal law. Exceptions
may be granted by the agency head in consultation with DHRM.

(c) Except as otherwise provided under the Family
Medical Leave Act, an employee who receives no compensation for
a complete pay period shall be responsible for payment of the full
premium of state provided benefits.

(d) Upon request, an employee who is granted this leave
shall provide a monthly return to work status update to the
employee's supervisor.

R477-7-14. Furlough.

(1) Agency management may furlough employees as a
means of saving salary costs in lieu of or in addition to a reduction
in force. Furlough plans are subject to the approval of the agency
head and the following conditions:

(a) Furlough hours shall be counted for purposes of
annual, sick and holiday leave accrual.

(b) Payment of all state paid benefits shall continue at the
agency's expense.

(i) Benefits that have fixed costs shall be paid at the full
rate regardless of how many days an employee is furloughed.

(ii) Benefits that are paid as a percentage of actual wages
shall continue to be paid as percentage of actual wages if the
furlough is less than one pay period. Employees who are furloughed
for a full pay period shall have no percentage based benefits paid.

(c) An employee who is furloughed shall continue to pay
the employee portion of all benefits. Voluntary benefits shall remain
entitrely at the employee's expense.

(d) An employee shall return to the current position.

(e) Furlough is applied equitably; e.g., to all persons in a
given class, all program staff, or all staff in an organization.

R477-7-15. Family and Medical Leave.

(1) An eligible employee is [entitted]allowed up to 12
work weeks of family and medical leave each calendar year for any
of the following reasons:

(a) birth of a child;

(b) adoption of a child;

(c) placement of a foster child,

(d) a serious health condition of the employee; or

(e) care of a spouse, dependent child, or parent with a
serious medical condition.

(f) A qualifying exigency arising as a result of a spouse,
son, daughter or parent being on active duty or having been notified
of an impending call or order to active duty in the Armed Forces.

(2) An employee is [entiled]allowed up to 26 work
weeks of family and medical leave during a 12 month period to care
for a spouse, son, daughter, parent or next of kin who is a
recovering service member as defined by the National Defense
Authorization Act.

(3) An employee on FMLA leave shall continue to
receive the same health insurance benefits the employee was
receiving prior to the commencement of FMLA leave provided the
employee pays the employee share of the health insurance premium.

(4) An employee on FMLA leave shall receive any
administrative leave given for non-performance based reasons if the
leave would have been given had the employee been in a working
status.
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(5) To be eligible for family and medical leave, the
employee [must]shall:

(a) be employed by the state for at least one year;

(b) be employed by the state for a minimum of 1250 hours
worked, as determined under FMLA, during the 12 month period
immediately preceding the commencement of leave.

(6) To request FMLA leave, the employee or an
appropriate spokesperson, shall apply in writing for the initial leave
and when the reason for requesting family medical leave changes:

(a) thirty days in advance for foreseeable needs; or

(b) as soon as practicable in emergencies.

(7) An employee may use accrued annual leave, sick
leave, converted sick leave, excess hours and compensatory time
prior to going into leave without pay status for the family and
medical leave period.

(8) An employee who chooses to use FMLA leave shall
use FMLA leave for all absences related to that qualifying event.

(9) Any period of leave without pay for an employee with
a serious health condition who is determined by a health care
provider to be incapable of applying for Family and Medical Leave
and has no agent or designee shall be designated as FMLA leave.

(10) An employee with a serious health condition covered
under workers' compensation may use FMLA leave concurrently
with the workers' compensation benefit.

(11) If an employee has gone into leave without pay
status and fails to return to work after FMLA leave has ended, an
agency may recover, with certain exceptions, the health insurance
premiums paid by the agency on the employee's behalf. An
employee is considered to have returned to work if the employee
returns for at least 30 calendar days.

(a) Exceptions to this provision include:

(1) an FLSA exempt and schedule AB, AD and AR
employee who has been denied restoration upon expiration of their
leave time;

(i1) an employee whose circumstances change
unexpectedly beyond the employee's control during the leave period
preventing the return to work at the end of 12 weeks.

(12) Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care may not be taken
intermittently or on a reduced leave schedule unless the employee
and employer mutually agree.

(13) Employees on FMLA may not work a second job
without written consent of the agency head.

(14) Medical records created for purposes of FMLA and
the Americans with Disabilities Act [must]shall be maintained in
accordance with confidentiality requirements of Subsection
R477-2-5(7).

R477-7-16. Workers Compensation Leave.

(1) An employee may use accrued leave benefits to
supplement the workers compensation benefit.

(a) The combination of leave benefit and workers
compensation benefit may not exceed the employee's gross salary.
Leave benefits shall only be used in increments of one hour in
making up any difference.

(b) The use of accrued leave to supplement the worker
compensation benefit shall be terminated if the:

(1) employee is declared medically stable by licensed
medical authority;

(i) workers compensation fund terminates the benefit;

(iii) employee has been absent from work for six months;

(iv) employee refuses to accept appropriate employment
offered by the state; or

(v) employee receives Long Term Disability or Social
Security Disability benefits.

(c) The employee shall refund to the state any accrued
leave paid which exceeds the employee's gross salary for the period
for which the benefit was received.

(2) Workers compensation hours shall be counted for
purposes of annual, sick and holiday leave accrual while the
employee is receiving a workers compensation time loss benefit for
up to six months from the last day worked in the regular position.

(3) Health insurance benefits shall continue for an
employee on leave without pay while receiving workers
compensation benefits. The employee is responsible for the
payment of the employee share of the premium.

(a) If an employee has applied for LTD and is determined
eligible, and the employee elects to continue health insurance
coverage, the employee shall be responsible to pay health insurance
pursuant to R477-7-17(1)(b)(i).

(4) If the employee is able to return to work [withinsix
menths-efthelast-day—worked-]in the employee's regular position,
the agency shall place the employee in the previously held position
or a similar position at a comparable salary range.

(5) If the employee is unable to return to work in the
regular position after|withinr] six months of cumulative from the
first day of absence or inability to perform in the regular

position[thetast-day-worked mploy stlar-positior], or
if documentation from one or more qualified health care providers
clearly establishes that the employee has a permanent condition
preventing the employee from returning to the last held regular
position, the employee shall be separated from state employment
unless prohibited by state or federal law.__ Exceptions may be
granted by the agency head in consultation with DHRM.

(6) An employee who files a fraudulent workers
compensation claim shall be disciplined under Rule R477-11.

(7) An employee covered under 67-19-27 who is injured
in the course of employment shall be given a leave of absence with
full pay during the period the employee is temporarily disabled.

(a) the employee shall be placed on administrative leave;

and

(b) any compensation received from the state's workers
compensation administrator shall be returned to the agency payroll
clerks for deposit with the State Treasurer as a refund of
expenditure in the unit number where the salary is recorded.

R477-7-17. Long Term Disability Leave.

(1) An employee who is determined eligible for the Long
Term Disability Program (LTD) [shalt-be-granted-up-to-six-menths
of-medieal-Heave—without-pay|may be granted up to six months of
leave cumulative from the first day of absence or inability to

perform the regular position as the result of health conditions,
unless documentation from one or more qualified health care

providers clearly establishes that the employee has a permanent
condition preventing the employee from returning to the last-held
regular position._ Exceptions to the six months may be granted by
the agency head.
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(a) For LTD qualifying purposes, t[¥]he medical leave
begins on the day after the last day the employee worked in the

employee's regular position. LTD requires a waiting period before
benefit payments begin.

(b) An employee determined eligible for Long Term
Disability benefits shall be eligible for health insurance benefits the
day after the last day worked_or the last day of FMLA leave.

(1) If the employee elects to continue health insurance
coverage, the health insurance premiums shall be equal to 102% of
the regular active premium beginning on the day after the last day
worked. The employee is responsible for 10% of the health
insurance premium during the first year of disability, 20% during
the second year of disability, and 30% thereafter until the employee
is no longer covered by the long term disability program. If the
employee has a lapse of creditable coverage for more than 62 days,
pre-existing condition exclusions shall apply.

(c) Upon approval of the LTD claim:

(i) Biweekly salary payments that the employee may be
receiving shall cease. If the employee received any salary payments
after the three month waiting period, the LTD benefit shall be offset
by the amount received.

(i1) The employee shall be paid for remaining balances of
annual leave, excess hours, and compensatory hours earned by
FLSA non-exempt employees[and—exeess—heurs] in a lump sum
payment. This payment shall be made at the time LTD is approved
unless the employee requests in writing to receive it upon separation
from state employment. No reduction of the LTD payment shall be

made to offset thlS payment [H-the-employeereturnste—~wotkprior

pes-tt-teﬂ-]Upon return to work from an approved leave of absence,
the employee has the option of buying back annual leave at the

current hourly rate.

(iii) An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a lump
sum payout of all or part of the balance or to keep the balance intact

to pay for health and life insurance upon retirement.
shall be at the rate at the time of LTD eligibility.

(iv) An employee who retires from state government
directly from LTD may be eligible for health and life insurance
under Subsection 67-19-14(2)(b)(ii).

(v) Unused sick leave balance shall remain intact until the
employee retires. At retirement, the employee shall be eligible for
the 401(k) contribution and the purchase of health and life insurance
under Subsection 67-19-14(2)(c)(i).

(2) An employee shall continue to accrue service credit
for retirement purposes while receiving long term disability
benefits.

The payout

(3) Conditions for return from [leave—witheut—pay—
shalt|long term disability include:

(a) If an employee provides an administratively
acceptable medlcal release allowmg a return to work[—wrt-lfr'rn—s-i-)e

the agency shall place the employee in the prev1ously held posmon
or similar position in a comparable salary range provided the
employee is able to perform the essential functions of the job with
or without a reasonable accommodation.

(b) [Hememployeeisunable-toreturato-work-withinrsix
menths-a]After six months of cumulative absence from or inability
to perform[thetast-day-worked-in-|the [employee's-]regular position,

the employee shall be separated from state employment unless
prohibited by state or federal law.__Exceptions may be granted by
the agency head.

(4) An employee who files a fraudulent long term
disability claim shall be disciplined under Rule R477-11.

R477-7-18. Leave Bank.

With the approval of the agency head, agencies may
establish a leave bank program as follows:

(1) Only annual leave, excess hours, compensatory time
earned by an FLSA nonexempt employee, and converted sick leave
hours may be donated to a leave bank.

(2) Only employees of agencies with approved leave
bank programs may donate leave hours to another agency with a
leave bank program, if mutually agreed on by both agencies.

(3) An employee may not receive donated leave until all
individually accrued leave is used.

(4) Leave shall be accrued if an employee is on sick leave
donated from an approved leave bank program.

(5) Employees [exFMEAusing donated leave may not
work a second job without written consent of the agency head.

R477-7-19. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule consistent with Subsection R477-2-2(1).

KEY: holidays, leave benefits, vacations

Date of Enactment or Last Substantive Amendment:
8512010

Notice of Continuation: June 29, 2007

Authorizing, and Implemented or Interpreted Law: 34-43-103;
[49-9-203;—]63G-1-301; 67-19-6; 67-19-12.9; 67-19-14;
67-19-14.2; 67-19-14.4

[February

Human Resource Management,
Administration

R477-8
Working Conditions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33607
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Language is added to clarify provisions.
Nonsubstantive changes replace less effective terms.

SUMMARY OF THE RULE OR CHANGE: Language is
added and proper terms placed throughout the rule. In
Section R477-8-9, a reference is corrected.
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STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 20A-3-103 and Section 67-19-6 and
Section 67-19-6.7

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-8. Working Conditions.
R477-8-1. Work Period.

(1) The state's standard work week begins Saturday and
ends the following Friday. Agencies may implement alternative
work schedules from among those approved by the Executive
Director, DHRM.

(2) State offices are typically open Monday through
Thursday from 7 am. to 6 p.m. Agencies may adopt extended
business hours to enhance service to the public.

(3) Agency management shall establish work schedules
and may approve a flexible starting and [guitt]ending time for an
employee as long as scheduling is consistent with overtime
provisions of Section R477-8-4.

(4) An employee is required to be at work on time. An
employee who is late, regardless of the reason including inclement
weather, shall, with management approval, make up the lost time by
using accrued leave, leave without pay or adjusting their work
schedule.

(5) An employee's time worked shall be calculated[-must
werk| in increments of 15 minutes[-er-mere—te—reeeive—salaryfor
heurs—worked-and-overtime-hours—werked]. This rule incorporates
by reference 29 CFR 785.48 for rounding practices when
calculating time worked.

R477-8-2. Telecommuting.

(1) Telecommuting is an agency option, not a universal
employee benefit. Agencies utilizing a telecommuting program
shall:

(a) establish a written policy governing telecommuting;

(b) enter into a written contract with each telecommuting
employee to specify conditions, such as use of state or personal
equipment, and results such as identifiable benefits to the state and
how customer needs are being met; and

(c) not allow telecommuting employees to violate
overtime rules.

R477-8-3. Lunch and Break Periods.

(1) Management may require a minimum of 30 minutes
noncompensated lunch period.

(2) An employee may take a 15 minute compensated
break period for every four hours worked.

3) Break periods may not be accumulated to
accommodate a shorter work day or longer lunch period.

R477-8-4. Overtime.

The state's policy for overtime is adopted and
incorporated from the Fair Labor Standards Act, 29 CFR Parts 500
to 899(2002) and Section 67-19-6.7.

(1) Management may direct an employee to work
overtime. Each agency shall develop internal rules and procedures
to ensure overtime usage is efficient and economical. These
policies and procedures shall include:

(a) prior supervisory approval for all overtime worked;

(b) recordkeeping guidelines for all overtime worked;

(c) verification that there are sufficient funds in the
budget to compensate for overtime worked.

(2) Overtime compensation standards are identified for
each job title in HRE as either FLSA nonexempt, or FLSA exempt.
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(a) An employee may appeal the FLSA designation to the
agency human resource field office. Further appeals [mustjmay be
filed directly with the United States Department of Labor, Wage and
Hour Division. Sections 67-19-31, 67-19a-301 and Title 63G,
Chapter 4 may not be applied for FLSA appeals purposes.

(3) An FLSA nonexempt employee may not work more
than 40 hours a week without management approval. Overtime
shall accrue when the employee actually works more than 40 hours
a week. Leave and holiday time taken within the work period may
not be counted as hours worked when calculating overtime accrual.
Hours worked over two or more weeks may not be averaged with
the exception of certain types of law enforcement, fire protection,
and correctional employees.

(a) An FLSA nonexempt employee shall sign a prior
overtime agreement authorizing management to compensate the
employee for overtime worked by actual payment or time off at
time and one half.

(b) An FLSA nonexempt employee may receive
compensatory time for overtime up to a maximum of 80 hours.
Only with prior approval of the Executive Director, DHRM, may
compensatory time accrue up to 240 hours for regular employees or
up to 480 hours for peace or correctional officers, emergency or
seasonal employees. Once an employee reaches the maximum,
additional overtime shall be paid on the payday for the period in
which it was earned.

(4) An FLSA exempt employee may not work more than
80 hours in a pay period without management approval.
Compensatory time shall accrue when the employee actually works
more than 80 hours in a work period. Leave and holiday time taken
within the work period may not count as hours worked when
calculating compensatory time. Each agency shall compensate an
FLSA exempt employee who works overtime by granting time off.
For each hour of overtime worked, an FLSA exempt employee shall
accrue an hour of compensatory time.

(a) Agencies shall establish in written policy a uniform
overtime year either for the agency as a whole or by unit number
and communicate it to employees. Overtime years shall be set at
one of the following pay periods: Five, Ten, Fifteen, Twenty, or the
last pay period of the calendar year. If an agency fails to establish a
uniform overtime year, the Executive Director, DHRM, and the
Director of Finance, Department of Administrative Services, will
establish the date for the agency at the last pay period of the
calendar year. An agency may change the established overtime year
only after the current overtime year has lapsed, unless justifiable
reasons exist and the Executive Director, DHRM, has granted a
written exception.

(b) Any compensatory time earned by an FLSA exempt
employee is not an entitlement, a benefit, nor a vested right.

(c) Any compensatory time earned by an FLSA exempt
employee shall lapse upon occurrence of any one of the following
events:

(i) at the end of the employee's established overtime year;

(ii) upon assignment to another agency; or

(iii) when an employee terminates, retires, or otherwise
does not return to work before the end of the overtime year.

(d) If an FLSA exempt employee's status changes to
nonexempt, that employee's compensatory time earned while in
exempt status shall lapse if not used by the end of the current
overtime year.

(e) The agency head may approve overtime for career
service exempt deputy and division directors, but overtime may not
be compensated with actual payment. Schedule AB employees may
not be compensated for compensatory time except with time off.

(5) Law enforcement, correctional and fire protection
employees

(a) To be considered for overtime compensation under
this rule, a law enforcement or correctional officer [must|shall meet
the following criteria:

(i) be a uniformed or plainclothes sworn officer;

(i) be empowered by statute or local ordinance to enforce
laws designed to maintain public peace and order, to protect life and
property from accident or willful injury, and to prevent and detect
crimes;

(iii) have the power to arrest;

(iv) be POST certified or scheduled for POST training;
and

(v) perform over 80% law enforcement duties.

(b) Agencies shall select one of the following maximum
work hour thresholds to determine when overtime compensation is
granted to law enforcement or correctional officers designated
FLSA nonexempt and covered under this rule.

(i) 171 hours in a work period of 28 consecutive days; or

(i1) 86 hours in a work period of 14 consecutive days.

(c) Agencies shall select one of the following maximum
work hour thresholds to determine when overtime compensation is
granted to fire protection employees.

(i) 212 hours in a work period of 28 consecutive days; or

(ii) 106 hours in a work period of 14 consecutive days.

(d) Agencies may designate a lesser threshold in a 14 day
or 28 day consecutive work period as long as it conforms to the
following:

(i) the Fair Labor Standards Act, Section 207(k);

(i1) 29 CFR 553.230;

(iii) the state's payroll period;

(iv) the approval of the Executive Director, DHRM.

(6) Compensatory Time

(a) Agency management shall arrange for an employee's
use of compensatory time as soon as possible without unduly
disrupting agency operations or endangering public health, safety or
property.

(b) Compensatory time balances for an FLSA nonexempt
employee shall be paid down to zero in the same pay period that the
employee is transferred from one agency to a different agency,
promoted, reclassified, reassigned, or transferred to an FLSA
exempt position. The pay down for unused compensatory time
balances shall be based on the employee's hourly rate of pay in the
old position.

(7) Time Reporting

(a) Employees shall complete and sign a state approved
biweekly time record that accurately reflects the hours actually
worked, including:

(i) approved and unapproved overtime;

(i) on-call time;

(iii) stand-by time;

(iv) meal periods of public safety and correctional
officers who are on duty more than 24 consecutive hours; and

(v) approved leave time.
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(b) An employee who fails to accurately record time may
be disciplined.

(c) Time records developed by the agency shall have the
same elements of the state approved time record and be approved
by the Department of Administrative Services, Division of Finance.

(d) A Supervisor who directs an employee to submit an
inaccurate time record or knowingly approves an inaccurate time
record shall be disciplined.

() A Non-exempt employee who believes FLSA rights
have been violated may submit a complaint directly to the
Executive Director, or designee, of the Department of Human
Resource Management.

(8) Hours Worked: An FLSA nonexempt employee shall
be compensated for all hours worked. An employee who works
unauthorized overtime may be disciplined.

(a) All time that an FLSA nonexempt employee is
required to wait for an assignment while on duty, before reporting to
duty, or before performing activities is counted towards hours
worked.

(b) Time spent waiting after being relieved from duty is
not counted as hours worked if one or more of the following
conditions apply:

(i) the employee arrives voluntarily before their
scheduled shift and waits before starting duties;

(i1) the employee is completely relieved from duty and
allowed to leave the job;

(iii) the employee is relieved until a definite specified
time; or

(iv) the relief period is long enough for the employee to
use as the employee sees fit.

(c) On-call time: An employee required by agency
management to be available for on-call work shall be compensated
for on-call time at a rate of one hour for every 12 hours the
employee is on-call.

(1) Time is considered on-call time when the employee
has freedom of movement in personal matters as long as the
employee is available for a call to duty.

(ii) On-call status shall be designated by a supervisor,
either verbally or in writing, for a specified time period. Carrying a
pager or cell phone shall not constitute on-call time without a
specific directive from a supervisor.

(iii) The employee shall record the hours spent in on-call
status on the official time record in order to be paid.

(d) Stand-by time: An employee restricted to stand-by at
a specified location ready for work [saust]shall be paid full-time or
overtime, as appropriate. An employee [must|shall be paid for
stand-by time if required to stand by the post ready for duty, even
during lunch periods, equipment breakdowns, or other temporary
work shutdowns.

(e) The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on duty more
than 24 consecutive hours [sust]shall be counted as working time,
unless an express agreement excludes the time.

(9) Commuting and Travel Time for FLSA exempt and
nonexempt employees:

(a) Normal commuting time from home to work and back
may not count towards hours worked.

(b) Time an employee spends traveling from one job site
to another during the normal work schedule shall count towards
hours worked.

(c) Time an employee spends traveling on a special one
day assignment shall count towards hours worked except meal time
and ordinary home to work travel.

(d) Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time spent
outside of regular working hours as a passenger on an airplane,
train, boat, bus, or automobile.

(e) Travel as a passenger counts toward hours worked if it
is time spent during regular working hours. This applies to
nonworking days, as well as regular working days. However,
regular meal period time is not counted.

(10) Excess Hours for FLSA exempt and nonexempt
employees: An employee may use excess hours the same way as
annual leave.

(a) Agency management shall approve excess hours
before the work is performed.

(b) Agency management may deny the use of any leave
time, other than holiday leave, that results in an employee accruing
excess hours.

(c) An employee may not accumulate more than 80
excess hours.

(d) Agency management may pay out excess hours under
one of the following:

(i) paid off automatically in the same pay period accrued,

(i) paid off at any time during the year as determined
appropriate by a state agency or division;

(iii) all hours accrued above the limit set by DHRM;

(iv) upon request of the employee and approval by the
agency head; or

(v) upon assignment from one agency to another.

R477-8-5. Dual State Employment.

An employee who has more than one position within state
government, regardless of schedule is considered to be in a dual
employment situation. The following conditions apply to dual
employment status.

(1) An employee may work in up to four different
positions in state government.

(2) An employee's benefit status for any secondary
position(s), regardless of schedule of any of the positions, shall be
the same as the primary position.

(3) An employee's FLSA status (exempt or nonexempt)
for any secondary position(s) shall be the same as the primary
position.

(4) Leave accrual shall be based on all hours worked in
all positions and may not exceed the maximum amount allowed in
the primary position.

(5) As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess hours in
either the primary or secondary positions. All excess hours earned
shall be paid at straight time in the pay period in which the excess
hours are earned.

(6) As a condition of dual employment, the Overtime or
Comp selection shall be as overtime paid regardless of FLSA status.
An employee may not accrue comp hours while in dual employment
status.
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(7) Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary position.
Time and a half overtime rates shall be calculated based on the
weighted average rate of the multiple positions. Refer to Division
of Finance's payroll policies, dual employment section.

(8) The Accepting Terms of Dual Employment form shall
be completed, signed by the employee and supervisor, and placed in
the employee's personnel file with a copy sent to the Division of
Finance.

(9) Secondary positions may not interfere with the
efficient performance of the employee's primary position or create a
conflict of interest. An employee in dual employment status shall
comply with conditions under Subsection R477-9-2(1).

R477-8-6. Reasonable Accommodation.

Reasonable accommodation for qualified individuals with
disabilities may be a factor in any employment action. Before
notifying an employee of denial of reasonable accommodation, the
agency shall consult with the Division of Risk Management.

R477-8-7. Fitness For Duty Evaluations.

Fitness for duty medical evaluations may be performed
under any of the following circumstances:

(1) return to work from injury or illness_except as
prohibited by federal law;

(2) when management determines that there is a direct
threat to the health or safety of self or others;

(3) in conjunction with corrective action, performance or
conduct issues, or discipline;_or

(4) when a fitness for duty evaluation is a bona fide
occupational qualification for selection, retention, or promotion.

R477-8-8. Temporary Transitional Assignment.

(1) Agency management may place an employee in a
temporary transitional assignment when an employee is unable to
perform essential job functions due to temporary health restrictions.

(2) Temporary transitional assignments may also be part
of any of the following:

(a) when management determines that there is a direct
threat to the health or safety of self or others;

(b) in conjunction with an internal investigation,
corrective action, performance or conduct issues, or discipline;

(c) where there is a bona fide occupational qualification
for retention in a position;

(d) while an employee is being evaluated to determine if
reasonable accommodation is appropriate.

R477-8-9. Change in Work Location.

(1) An involuntary change in work location shall not be
permitted if this requires the employee to commute or relocate 50
miles or more, one way, beyond the current one way commute,
unless:

(a) the change in work location is communicated to the
employee at employment; or

(b) the agency either pays to move the employee
consistent with Section R25-6-8 and Finance Policy FIACCT
05-03.03[and-Department-of-Administrative—Serviees; Diviston—of
FinaneePoltey-05-03-03], or reimburses commuting expenses up to

the cost of a move.

R477-8-10. Agency Policies and Exemptions.

(1) Each agency may write its own policies for work
schedules, overtime, leave usage, and other working conditions
consistent with these rules.

R477-8-11. Background Checks.

In order to protect the citizens of the State of Utah and
state resources and with the approval of the agency head, agencies
may establish background check policies requiring specific
employees to submit to a criminal background check through the
Department of Public Safety, Bureau of Criminal Identification.

(1) Agencies who have statewide responsibility for
confidential information, sensitive financial information, or handle
state funds may require employees to submit to a background
check, including employees who work in other state agencies.

(2) The cost of the background check will be the
responsibility of the employing agency.

R477-8-12. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with Subsection R477-2-2(1).

KEY: breaks, telecommuting, overtime, dual employment

Date of Enactment or Last Substantive Amendment: [Juwly—5
200912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-6.7; 20A-3-103

Human Resource Management,
Administration

R477-9
Employee Conduct

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33608
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Several terms and phrases are rewritten for
clarity. Some language is removed to prevent confusion.
Improper terms are corrected.

SUMMARY OF THE RULE OR CHANGE: Terms and
phrases are replaced throughout the rule. Redundancies and
unnecessary language is removed. In  Subsection
R477-9-2(1)(e)(i), the grievable language is removed to
remove confusion since the issue in discussion is not formally
grievable to the Career Service Review Board.
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STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63G-7-2 and Section 67-19-19 and
Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring , Executive Director

R477. Human Resource Management, Administration.
R477-9. Employee Conduct.
R477-9-1. Standards of Conduct.

An employee shall comply with the standards of conduct
established in these rules and the policies and rules established by
agency management.

(1) Employees shall apply themselves to and shall fulfill
their assigned duties during the full[-]_time for which they are
compensated.

(a) An employee shall:

(i) comply with the standards established in the
individual performance plans;

(il) maintain an acceptable level of performance and
conduct on all other verbal and written job expectations;

(iii))  report conditions and circumstances, including
controlled substances or alcohol impairment, that may prevent the
employee from performing their job effectively and safely;

(iv) inform the supervisor of any unclear instructions or
procedures.

(2) An employee shall make prudent and frugal use of
state funds, equipment, buildings, time, and supplies.

(3) An employee who reports for duty or attempts to
perform the duties of the position while under the influence of
alcohol or nonprescribed controlled substances shall be subject to
corrective action or discipline in accordance with Section
R477-10-2, Rule R477-11 and R477-14.

(a) The agency may decline to defend and indemnify an
employee found violating this rule, in accordance with Section
63G-7-2 of the Utah Governmental Immunity Act.

(4) An employee may not drive a state vehicle or any
other vehicle, on state time, while under the influence of alcohol or
controlled substances.

(a) An employee who violates this rule shall be subject to
corrective action or discipline under Section R477-10-2, Rules
R477-11 and R477-14.

(b) The agency may decline to defend or indemnify an
employee who violates this rule, according to Subsection
63G-7-202(3)(c)(ii) of the Utah Governmental Immunity Act.

(5) An employee shall provide the agency with a current
personal mailing address.

(a) The employee shall notify the agency in writing of
any change in address.

(b) Mail sent to the current address on record shall be
deemed to be delivered for purposes of these rules.

R477-9-2. Outside Employment.

(1) State employment shall be the principal vocation for a
full-time employee governed by these rules. An employee may
engage in outside employment under the following conditions:

(a) Outside employment may not interfere with an
employee's performance.

(b) Outside employment [suast]may not conflict with the
interests of the agency nor the State of Utah.

(c) Outside employment [mustjmay not give reason for
criticism nor suspicion of conflicting interests or duties.

(d) An employee shall notify agency management in
writing if the outside employment has the potential or appears to
conflict with Title 67, Chapter 16, Employee Ethics Act.
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(e) Agency management may deny an employee
permission to engage in outside employment, or to receive payment,
if the outside activity is determined to cause a real or potential
conflict of interest.[

. n

([#]f) Failure to notify the employer and to gain approval
for outside employment is grounds for disciplinary action if the
secondary employment is found to be a conflict of interest.

R477-9-3. Conflict of Interest.

(1) An employee may receive honoraria or paid expenses
for activities outside of state employment under the following
conditions:

(a) Outside activities may not interfere with an
employee's performance,[-
———(b)—Outside-aetivittes-must-not-eonthet-with-|the interests
of the agency nor the State of Utah.

([e]b) Outside activities [must]may not give reasons for
criticism nor suspicion of conflicting interests or duties.

(2) An employee may not use a state position; [er-]any
influence, power, authority or confidential information received in
that position[;]; nor state time, equipment, property, or supplies for
private gain.

(3) An employee may not accept economic benefit
tantamount to a gift, under Section 67-16-5 and the Governor's
Executive Order on Ethics dated February 14, 2007, nor accept
other compensation that might be intended to influence or reward
the employee in the performance of official business.

(4) An employee shall declare a potential conflict of
interest when required to do or decide something that could be
interpreted as a conflict of interest. Agency management shall then
excuse the employee from making decisions or taking actions that
may cause a conflict of interest.

R477-9-4. Political Activity.

A state [eareer—serviee—|employee may voluntarily
participate in political activity, except as restricted by this section or
the federal Hatch Act, 5 U.S.C. Sec. 1501 through 1508.

(1) The federal Hatch Act restricts the political activity of
state government employees who work in connection with federally
funded programs.

(a) State employees in positions covered by the Hatch Act
may run for public office in nonpartisan elections, campaign for and
hold office in political clubs and organizations, actively campaign
for candidates for public office in partisan and nonpartisan
elections, contribute money to political organizations, and attend
political fundraising functions.

(b) State employees in positions covered by the federal
Hatch Act may not be candidates for public office in a partisan
election, use official authority or influence to interfere with or affect
the results of an election or nomination, or directly or indirectly
coerce contributions from subordinates in support of a political
party or candidate.

(c) Prior to filing for candidacy, a state employee who is
considering running for a partisan office shall submit a statement of
intent to become a candidate to the agency head.

(1) The agency head shall consult with DHRM.

(i) DHRM shall determine whether the employee's intent
to become a candidate is covered under the Hatch Act.

(iii) Employees in violation of section R477-9-4(1)(c)
[shaH]may be disciplined up to termination of their employment.

(d) If a determination is made that the employee's
position is covered by the Hatch Act, the employee may not run for
a partisan political office.

(i) If it is determined that the employee's position is
covered by the Hatch Act, the state shall dismiss the employee if the
employee files for candidacy.

(2) Any state [eareer—serviee—]employee elected to any
partisan or full-time nonpartisan political office shall be granted a
leave of absence without pay [while—being—monetariy—

eempensated|for times when monetary compensation is received for
service in political office. An employee may not use annual leave

while serving in a political office.

(3) During work time, no [eareerserviee-lemployee may
engage in any political activity. No person shall solicit political
contributions from employees of the executive branch during hours
of employment. However, a state employee may voluntarily
contribute to any party or any candidate.

4) Decisions regarding employment, promotion,
demotion or dismissal or any other human resource actions may not
be based on partisan political activity.

R477-9-5. Employee Indebtedness to the State.

(1) An employee indebted to the state because of an
action or performance in official duties may have a portion of salary
that exceeds the minimum federal wage withheld. Overtime salary
shall not be withheld.

(a) The following three conditions [maust]shall be met
before withholding of salary may occur:

(i) The debt [must]shall be a legitimately owed amount
which can be validated through physical documentation or other
evidence.

(i) The employee [must]shall know about and, in most
cases, acknowledge the debt. As much as possible, the employee
should provide written authorization to withhold the salary.

(iii) An employee [must|shall be notified of this rule
which allows the state to withhold salary.

(b) An employee separating from state service will have
salary withheld from the last paycheck.

(c) An employee going on leave without pay for more
than two pay periods may have salary withheld from their last
paycheck.

(d) The state may withhold an employee's salary to
satisfy the following specific obligations:

(1) travel advances where travel and reimbursement for
the travel has already occurred;

(ii) state credit card obligations where the state's share of
the obligation has been reimbursed to the employee but not paid to
the credit card company by the employee;

(iii) evidence that the employee negligently caused loss
or damage of state property;

(iv) payroll advance obligations that are signed by the
employee and that the Division of Finance authorizes;

(v) misappropriation of state assets for unauthorized
personal use or for personal financial gain. This includes reparation
for employee theft of state property or use of state property for
personal financial gain or benefit;
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(vi) overpayment of salary determined by evidence that
an employee did not work the hours for which they received salary
or was not eligible for the benefits received and paid for by the
state;

(vii) excessive reimbursement of funds from flexible
reimbursement accounts;

(viii) other obligations that satisfy the requirements of
Subsection R477-9-5(1) above.

(2) This rule does not apply to state employee obligations
to other state agencies where the obligation was not caused by their
actions or performance as an employee.

R477-9-6.
Resources.

Information technology resources are provided to a state
employee to assist in the performance of assigned tasks and in the
efficient day to day operations of state government.

(1) An employee shall use assigned information
technology resources in compliance with Rule R895-7, Acceptable
Use of Information Technology Resources.

(2) An employee who violates the Acceptable Use of
Information Technology Resources policy may be disciplined
according to Rule R477-11.

Acceptable Use of Information Technology

R477-9-7. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with Subsection R477-2-2(1).

KEY: conflict of interest, government ethics, Hatch Act,
personnel management

Date of Enactment or Last Substantive Amendment:
2060912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 63G-7-2;
67-19-6; 67-19-19

[Fuly—5

Human Resource Management,
Administration

R477-10
Employee Development

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33609
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Amendments attempt to place greater
distinguishing characteristics between discipline and the
former term "corrective action" by replacing terminology.
Amendments also establish Utah Performance Management

system as a statewide requirement. Employee training and
development is articulated in greater detail to clarify
requirements and roles of the Department of Human
Resource Management (DHRM) and agencies.

SUMMARY OF THE RULE OR CHANGE: Section
R477-10-1 adds requirements for use of the Utah
Performance Management system. Subsection R477-10-1(1)
simplifies language concerning performance management.
Section R477-10-2 replaces the term "corrective action" with
"performance improvement" in the title and throughout the
body. Written warnings are also placed in this section.
Sections R477-10-3 and R477-10-4 are combined into one
and given more clarifying detail.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 67-19-12.4 and Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

+ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by DHRM have no direct effect on
businesses or any entity outside state government. DHRM
has authority to write rules only to the extent allowed by the
Utah Personnel Management Act, Title 67, Chapter 19. This
act limits the provisions of career service and these rules to
employees of the executive branch of state government. The
only possible impact may be a very slight, indirect effect if an
agency passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-10. Employee Development.
R477-10-1. Performance Evaluation.

Agency management shall utilize the Utah Performance
Management (UPM) system for employee performance plans and

evaluations|

¥ —

Direetor, PHRM]. The Executive Director, DHRM, may authorize
exceptions to the use of UPM and this rule consistent with Section
R477-2-2. For this rule, the word employee refers to a career
service employee, unless otherwise indicated.

(1) [An-aeeeptable—p]Performance management systems
shall satisfy the following criteria:
(a) Agency management shall select an overall

performance rating scale.
(b) Performance standards and expectations for each

employee shall be specifically written in a performance plan.

([b]le) Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and [eenduet|behavior outlined in the performance
plan.

——  )—]An employee shall have the right to include written
comments pertaining to the evaluation with the employee's

managementrating-systent:|

(2) Each fiscal year a state employee shall receive a
performance evaluation.

(a) A probationary employee shall receive an additional
performance evaluation at the end of the probationary period.[

——(b)—The—evaluation—form—shal—inelide—a—space—for—the-

R477-10-2. [CerreetiveAetion]|Performance Improvement.

When an employee's performance does not meet
established standards due to failure to maintain skills,
incompetence, or inefficiency, and after consulting with DHRM,
agency management may [take]place an employee on an
appropriate, and documented
improvement plan in accordance with the following rules:

[eerreetive—aetion|performance

(1)  The supervisor shall discuss the substandard
performance with the employee and determine appropriate
[eetreetive-]action.

(2) An employee shall have the right to submit written
comment to accompany the [eetrreetive—aetion|performance
improvement plan.

(3) [ECorreetive—aetion|Performance improvement plans
shall identify or provide for:

(a) a designated period of time for improvement;

(b) an opportunity for remediation;

(c) performance expectations;

(d) closer supervision to include regular feedback of the
employee's progress;

(e) notice of disciplinary action for failure to improve;
and,

(f) written performance evaluation at the conclusion of
the [eerreetive-aetion|performance improvement plan.

(4) [Eorreetive—aetion|Performance improvement plans
may also identify or provide for the following based on the nature
of the performance issue:

(a) training;

(b) reassignment;

(c) use of appropriate leave;

(5) Following successful completion of [eerreetive—
aetiert]a performance improvement plan, the supervisor shall notify
the employee of disciplinary consequences for a recurrence of the
deficient work performance.

(6) A written warning may also be used as an appropriate

form of performance improvement as determined by the supervisor.

R477-10-3. Employee Development and Training.

(1) Agencies shall provide training to their employees on
the prevention of workplace harassment.

(a) The curriculum shall be approved by DHRM and the
Division of Risk Management.

(b) After initial training all agencies shall provide

updated or refresher training to employees every two years.
¢) Training shall be developed and provided b

individuals.
(d) Agencies shall keep records of the training, including

who provided the training, who attended the training and when they
attended it.

(2) Agency management may establish [a-]programs for
training and staff development [eensistent-with-theserules:|that[
ining] shall be agency
specific or designed for highly specialized or technical jobs and
tasks.

ualified

(2) Agency management shall consult with the Executive
Director, DHRM, when proposed training and development
activities may have statewide impact or may be offered more cost
effectively on a statewide basis. The Executive Director, DHRM,
shall determine whether DHRM will be responsible for the training
standards.

(3) The Executive Director, DHRM, shall work with
agency management to establish standards to guide the development
of statewide activities and to facilitate sharing of resources
statewide.

(4) When an agency directs an employee to participate in
an educational program, the agency shall pay full costs.
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(5) Agencies are required to provide refresher training
and make reasonable efforts to requalify veterans reemployed under
USERRA, as long as it does not cause an undue hardship to the
employing agency.

R477-10-4. [Liability PreventionTraining:

R477-10-5—]Education Assistance.

State agencies may assist an employee in the pursuit of
educational goals by granting administrative leave to attend classes,
a subsidy of educational expenses, or both.

(1) Prior to granting education assistance, agencies shall
establish policies which shall include the following conditions:

(a) The educational program will provide a benefit to the

state.

(b) The employee shall successfully complete the
required course work or the educational requirements of a program.

(c) The employee shall agree to repay any assistance
received if the employee resigns from state employment within one
year of completing educational work.

(1) Agencies may require the employee to repay any
assistance received if the employee transfers to another agency
within one year of completing educational work.

(d) Education assistance may not exceed $5,250 per
employee in any one calendar year unless approved in advance by
the agency head.

(e) The employee shall disclose all scholarships,
subsidies and grant monies provided to the employee for the
educational program.

(i) Except for funding that must be repaid by the
employee, the amount reimbursed by the State may not include
funding received from sources in Subsection R477-10-5(1)(e).

(2) Agency management shall be responsible for
determining the taxable or nontaxable status of educational
assistance reimbursements.

KEY: educational tuition, employee performance evaluations,
employee productivity, training programs

Date of Enactment or Last Substantive Amendment:
200912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-12.4

[Fuly—t5

Human Resource Management,
Administration

R477-11
Discipline

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33610
FILED: 04/30/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Language is added to add more detail and
clarification to causes for discipline and to establish the
requirement for the Department of Human Resource
Management (DHRM) to consult with the Attorney General's
Office before imposing discipline, in accordance with
provisions in H.B. 140 (2010 General Session). (DAR NOTE:
H.B. 140 (2010) is found at Chapter 249, Laws of Utah 2010,
and will be effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: In Subsection
R477-11-1(1), language is added to add more detail and
clarification to causes for discipline. Subsection R477-11-1(2)
is added requiring DHRM to consult with the Attorney
General's Office before imposing grievable discipline.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63G-2-3 and Section 67-19-18 and
Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by DHRM have no direct effect on
businesses or any entity outside state government. DHRM
has authority to write rules only to the extent allowed by the
Utah Personnel Management Act, Title 67, Chapter 19. This
act limits the provisions of career service and these rules to
employees of the executive branch of state government. The
only possible impact may be a very slight, indirect effect if an
agency passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.
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THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-11. Discipline.
R477-11-1. Disciplinary Action.

(1) Agency management may discipline any employee for
any of the following causes or reasons:

(a) noncompliance with these rules, agency or other
applicable policies, including but not limited to safety policies,
agency professional standards, standards of conduct and workplace
policies;

(b) work performance that is inefficient or incompetent;

(c) failure to maintain skills and adequate performance
levels;

(d) insubordination or disloyalty to the orders of a
superior;

(e) misfeasance, malfeasance, or nonfeasance[-erfatlure
to-advanee-thegood-of the-publieserviee];

(f) any incident involving intimidation, physical harm, or
threats of physical harm against co-workers, management, or the
public;

(g) no longer meets the requirements of the position[:];

(h) conduct. on or off duty, which creates a conflict of
interest with the employee's public responsibilities or impacts that
employee's ability to perform job assignments;

(1) failure to advance the good of the public service
including conduct on or off duty which demeans or harms the_

effectiveness or ability of the agency to fulfill its mission;
(1) dishonesty:; or

(k) misconduct.

(2) Agency management shall consult with DHRM prior
to disciplining an employee

(a) DHRM shall consult with the Office of the Attorney
General prior to agency management imposing discipline on an

employee that is grievable to the Career Service Review Office.
([213) All disciplinary actions of career service

employees shall be governed by principles of due process and Title
67, Chapter 19a. The disciplinary process shall include all of the
following, except as provided under Subsection 67-19-18(4):

(a) The agency representative notifies the employee in
writing of the proposed discipline and the underlying reasons
supporting the intended action.

(b) The employee's reply [sust]shall be received within
five working days in order to have the agency representative
consider the reply before discipline is imposed.

(c) If an employee waives the right to respond or does not
reply within the time frame established by the agency representative
or within five days, whichever is longer, discipline may be imposed
in accordance with these rules.

([3]4) After a career service employee has been informed
of the reasons for the proposed discipline and has been given an
opportunity to respond and be responded to, the agency
representative may discipline that employee, or any career service
exempt employee not subject to the same procedural rights, by
imposing one or more of the following:

(a) written reprimand;

(b) suspension without pay up to 30 calendar days per
incident requiring discipline;

(c) demotion of any employee through one of the
following actions:

(i) An employee may be moved from a position in one
job to a position in another job having a lower maximum salary
range and shall receive a reduction in the current actual wage.

(ii) An employee's current actual wage may be lowered
within the current salary range, as determined by the agency head or
designee.

(d) dismissal.

An agency head shall dismiss or demote a career service
employee only in accordance with Subsection 67-19-18(5) and
Section R477-11-2.

([4]5) If agency management determines that a career
service employee endangers or threatens the peace and safety of
others or poses a grave threat to the public service or is charged
with aggravated or repeated misconduct, the agency may impose the
following actions, under Subsection 67-19-18(4), pending an
investigation and determination of facts:

(a) paid administrative leave; or

(b) temporary reassignment to another position or work
location at the same current actual wage.

([5]6) At the time disciplinary action is imposed, the
employee shall be notified in writing of the discipline, the reasons
for the discipline, the effective date and length of the discipline.

([6]7) Disciplinary actions are subject to the grievance
and appeals procedure by law for career service employees only.
The employee and the agency representative may agree in writing to
waive or extend any grievance step, or the time limits specified for
any grievance step.

R477-11-2. Dismissal or Demotion.

An employee may be dismissed or demoted for cause
under Subsection R477-10-2(3)(e) and Section R477-11-1, and
through the process outlined in this rule.

(1) An agency head or appointing officer may dismiss or
demote a probationary employee or career service exempt employee
without right of appeal. Such dismissal or demotion may be for any
reason or for no reason.

(2) No career service employee shall be dismissed or
demoted from a career service position unless the agency head or
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designee has observed the Grievance Procedure Rules and law cited
in Section R137-1-13 and Title 67, Chapter 19a, and the following
procedures:

(a) The agency head or designee shall notify the
employee in writing of the specific reasons for the proposed
dismissal or demotion.

(b) The employee shall have up to five working days to
reply. The employee [must]shall reply within five working days for
the agency head or designee to consider the reply before discipline
is imposed.

(c) The employee shall have an opportunity to be heard
by the agency head or designee. The hearing before the agency
head or designee shall be strictly limited to the specific reasons
raised in the notice of intent to demote or dismiss.

(i) At the hearing the employee may present, either in
person, in writing, or with a representative, comments or reasons as
to why the proposed disciplinary action should not be taken. The
agency head or designee is not required to receive or allow other
witnesses on behalf of the employee.

(i1) The employee may present documents, affidavits or
other written materials at the hearing. However, the employee is
not entitled to present or discover documents within the possession
or control of the department or agency that are private, protected or
controlled under Section 63G-2-3.

(d) Following the hearing, the employee may be
dismissed or demoted if the agency head finds adequate cause or
reason.

() The employee shall be notified in writing of the
agency head's decision. Specific reasons shall be provided if the
decision is a demotion or dismissal.

(3) Agency management may place an employee on paid
administrative leave pending the administrative appeal to the
agency head.

R477-11-3. Discretionary Factors.

(1) When deciding the specific type and severity of
discipline, the agency head or representative may consider the
following factors:

(a) consistent application of rules and standards;

(1) the agency head or representative need only consider
those cases decided under the administration of the current agency
head. Decisions in cases prior to the administration of the current
agency head are not binding upon the current agency head and are
not relevant in determining consistent application of rules and
standards.

(i) In determining consistent application of rules and
standards, the disciplinary actions imposed by one agency may not
be binding upon any other agency and may not be used for
comparison purposes in hearings wherein the consistent application
of rules and standards is at issue.

(b) prior knowledge of rules and standards;

(c) the severity of the infraction;

(d) the repeated nature of violations;

(e) prior disciplinary/corrective actions;

(f) previous oral warnings, written warnings and
discussions;

(g) the employee's past work record;

(h) the effect on agency operations;

(i) the potential of the violations for causing damage to
persons or property.
KEY: discipline of employees, dismissal of employees,
grievances, government hearings
Date of Enactment or Last Substantive Amendment:
2009]2010
Notice of Continuation: June 9, 2007
Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-18; 63G-2-3

[Fuly—t

Human Resource Management,
Administration

R477-12
Separations

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33611
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Various terms are changed to clarify intent.

SUMMARY OF THE RULE OR CHANGE: In Subsection
R477-12-1(1), "ten working days" is changed to "two weeks"
to account for varying work week schedules (i.e., 4 - 10s).
Some unnecessary terms are removed, others replaced by
more clear or current terms.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 67-19-17 and Section 67-19-18 and
Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.
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COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-12. Separations.
R477-12-1. Resignation.

A career service employee may resign or retire by giving
written or verbal notice to the [immediate—|supervisor or an
appropriate representative of management in the work unit.

(1) Agency management [ma¥]shall accept an employee's
notice of resignation or retirement without prejudice when received
at least [tenworkdng-days|two weeks before its effective date.

(2) After [submitting]giving a notice of resignation or
retirement, an employee may withdraw it on the next working day
by notifying the [tmmedtate—|supervisor or an appropriate
representative of management in the work unit.

(a) If the withdrawal notice is verbal, the employee shall
submit a written notification within 24 hours of the verbal notice.

(b) After the close of the next working day following
submission, withdrawal of a resignation or retirement may occur
only with the consent of agency management.

R477-12-2. Abandonment of Position.
An employee who is absent from work for three
consecutive working days without approval shall be considered to

have abandoned [his]the position and to have resigned from the
employing agency.

(1) An employee who has abandoned his position may be
separated from state employment. Management shall inform the
employee of the action in writing.

(a) The employee shall have the right to appeal to the
agency head within five working days of receipt or delivery of the
notice of abandonment to the last known address.

(b) If the separation is appealed, management may not be
required to prove intent to abandon the position.

R477-12-3. Reduction in Force.

Reductions in force (RIF) shall be governed by DHRM
rules and business practices.

(1) When staff will be reduced in one or more categories
of work, agency management shall develop a work force adjustment
plan (WFAP). A career service employee shall only be given formal
written notification of separation after a WFAP has been reviewed
by the Executive Director, DHRM, or designee and approved by
Agency Head or designee. The following items shall be addressed
in the WFAP:

(a) the categories of work to be eliminated, including
positions impacted through bumping[;—as—-determined—by—
management|;

(b) a decision by agency management allowing or
disallowing bumping;

(c) specifications of measures taken to facilitate the
placement of affected employees through reassignment, transfer and
relocation to vacant positions for which the employee qualifies;

(d) job-related criteria as identified in Subsection
R477-12-3(3)(a) used for determining retention points; and

(e) [atistofall-affected-employees—shewing theretention
peints—fer—each—employee| When more than one employee is
affected. employees shall be listed in order of retention points.

(2) Eligibility for RIF.

(a) Only career service employees who have been
identified in an approved WFAP and given an opportunity to be
heard by the agency head or designee may be RIF'd.

(b) An employee covered by USERRA shall be identified,
assigned retention points, and notified of the RIF in the same
manner as a career service employee.

(3) Retention points shall be determined for all affected
employees within a category of work by giving appropriate
consideration for proficiency and seniority with proficiency being
the primary factor.

(a) Performance evaluations and performance
information for the past three years may be taken into account for
assessing job proficiency. The following job-related criteria found
in work records may be considered:

(i) quality of work;

(ii) productivity;

(iii) skills demonstrated through work performance; or

(iv) other factors that relate to employee performance or
conduct.

(b) Seniority shall be determined by the length of most
recent continuous career service, which commenced in a career
service position for which the probationary period was successfully
completed.
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(1) Exempt service time subsequent to attaining career
service tenure with no break in service shall be counted for
purposes of seniority.

(¢) In each WFAP, agency management shall develop the
criteria they will use for determining retention points.

(i) Agency Management shall consult with Executive
Director, DHRM or designee.

(i) Agency plans shall comply with current DHRM
business practices.

(4) The order of separation shall be:

(a) [H#metmited|temporary employees in schedule [Ad-
AderAL]A. IN or TL positions;

(b) probationary employees; then

(c) career service employees with the lowest retention

points.

(5) An employee, including one covered under USERRA,
who is separated due to a RIF shall be given formal written
notification of separation, allowing for a minimum of 20 working
days prior to the effective date of the RIF.

(6) An employee notified of separation due to a RIF may
appeal to the agency head by submitting a written notice of appeal
within 20 working days after the receipt of written notification of
separation.

(a) The employee may appeal the decision of the agency
head according to the appeals procedure of the Career Service
Review [Beard]Office.

(7) A career service employee who is separated in a RIF
shall be governed by the rules in place at the time of separation.

(8) A career service employee who is separated in a RIF
shall be given preferential consideration as outlined in DHRM
business practices when applying for a career service position.

(a) Preferential consideration shall end once the RIF'd
individual accepts a career service position.

(b) A RIF'd individual may be rehired under Section
R477-4-7.

(c) At agency discretion, an individual rehired to a career
service position may buy back part or all accumulated annual and
converted sick leave that was cashed out when RIF'd.

(9) A career service employee accepting an exempt
position without a break in service, who is later not retained by the
appointing officer, unless discharged for cause under these rules,
shall be given preferential consideration as outlined in Subsection
R477-12-3(8).

(10) The RIF'd individual shall request to receive
preferential consideration on any career service position for which
the individual applies, subject to DHRM verification. In order to
receive preferential consideration on a career service position, a
RIF'd individual shall express a desire to receive it on each position
for which the candidate applies.

(11)  Prior to termination and in lieu of a RIF,
management may reassign an employee to a vacant career service
position for which the employee qualifies under Section R477-4-6.

R477-12-4. Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule consistent with Subsection R477-2-2(1).

KEY: administrative procedures, employees' rights, grievances,
retirement

Date of Enactment or Last Substantive Amendment:
2609]2010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-17; 67-19-18

[Fuly—+

Human Resource Management,
Administration
R477-14
Substance Abuse and Drug-Free
Workplace
NOTICE OF PROPOSED RULE
(Amendment)

DAR FILE NO.: 33612
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE

CHANGE: Clarifying language is added and confusing
language is removed.

SUMMARY OF THE RULE OR CHANGE: Subsection
R477-14-1(2) specifies "impairment". In  Subsection

R477-14-1(7), language is added to exempt employees
already in highly specified positions from preemployment
drug testing. In Subsection R477-14-1(10), the .04 cutoff
level is stated for safety sensitive employees. In Subsection
R477-14-2(9), wording is removed specifying only violations
"occurring in the workplace."

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63G-2-3 and Section 67-19-18 and
Section 67-19-34 and Section 67-19-35 and Section 67-19-38
and Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.
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COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-14. Substance Abuse and Drug-Free Workplace.
R477-14-1. Rules Governing a Drug-Free Workplace.

(1)  This rule implements the federal Drug-Free
Workplace Act of 1988, Omnibus Transportation[at] Employee
Testing Act of 1991, 49 USC 2505; 49 USC 2701; and 49 USC
3102, and Section 67-19-36 authorizing drug and alcohol testing, in
order to:

(a) Provide a safe and productive work environment that
is free from the effects of unlawful use, distribution, dispensing,
manufacture, and possession of controlled substances or alcohol use
during work hours. See the Federal Controlled Substance Act, 41
USC 701.

(b) Identify, correct and remove the effects of drug and
alcohol abuse on job performance.

(c) Assure the protection and safety of employees and the
public.

(2) State employees may not unlawfully manufacture,
dispense, possess, distribute, use or be impaired by[-eruse] any
controlled substance or alcohol during working hours, on state
property, or while operating a state vehicle at any time, or other
vehicle while on duty except where legally permissible.

(a) Employees shall follow Subsection R477-14-1(2)
outside of work if any violations directly affect the eligibility of
state agencies to receive federal grants or to qualify for federal
contracts of $25,000 or more.

(3) All drug or alcohol testing shall be done in
compliance with applicable federal and state regulations and
policies.

(4) All drug or alcohol testing shall be conducted by a
federally certified or licensed physician or clinic, or testing service
approved by DHRM.

(5) Drug or alcohol tests with positive results or a
possible false positive result shall require a confirmation test.

(6) Employees are subject to one or more of the
following drug or alcohol tests:

(a) reasonable suspicion;

(b) critical incident;

(c) post accident;

(d) return to duty; and

(e) follow up.

(7) Final applicants for highly sensitive positions, or
employees who are final candidates for, are transferred to, or are
assigned the duties of a highly sensitive position, are subject to
preemployment drug testing at agency discretion except as required
by law.

(8) Employees in highly sensitive positions, as designated
by DHRM, are subject to random drug or alcohol testing without
justification of reasonable suspicion or critical incident. Except
when required by federal regulation or state policy, random drug or
alcohol testing of employees in highly sensitive positions shall be
conducted at the discretion of the employing agency.

(9) This rule incorporates by reference the requirements
of 49 CFR 40.87 (2003).

(10) The State of Utah will use a blood alcohol
concentration level of .04 for safety sensitive positions and .08_for
all other positions as the cut off for a positive alcohol test except
where designated otherwise by federal regulations.

(11) Agencies with employees in federally regulated
positions shall administer testing and prohibition requirements and
conduct training on these requirements as outlined in the current
federal regulation and the DHRM Drug and Alcohol Testing
Manual.

(12) Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the applicable
federal cut off level, when tested before, during, or immediately
after performing highly sensitive functions, [mtst]shall be removed
from performing highly sensitive duties for 8 hours, or until another
test is administered and the result is less than the applicable federal
cut off level.

(13) Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the applicable
federal cut off level when tested before, during or after performing
highly sensitive duties, are subject to [eerreetive—aetion—or—|
discipline.

(14) Management may take disciplinary action if:
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(a) there is a positive confirmation test for controlled
substances;

(b) results of a confirmation test for alcohol meet or
exceed the established alcohol concentration cutoff level;

(¢) management determines an employee is unable to
perform assigned job tasks, even when the results of a confirmation
test for alcohol shows less than the established alcohol
concentration cutoff level.

(15) The agency human resource field office or
authorized official shall keep a separate, private record of drug or
alcohol test results. The employee's official personnel file shall
only contain a document making reference to the existence of the
drug or alcohol test record.

R477-14-2. Management Action.

(1)  Under Rules R477-10, R477-11 and Section
R477-14-2, supervisors and managers who receive notice of a
workplace violation of these rules shall take immediate action.

(2) Management may take disciplinary action which may
include dismissal.

(3) An employee who refuses to submit to drug or alcohol
testing may be subject to disciplinary action which may include
dismissal. See Section 67-19-33.

(4) An employee who substitutes, adulterates, or
otherwise tampers with a drug or alcohol testing sample, or attempts
to do so, is subject to disciplinary action which may include
dismissal.

(5) Management may also take disciplinary action against
employees who manufacture, dispense, possess, use, sell or
distribute controlled substances or use alcohol, per Rule R477-11,
under the following conditions:

(a) if the employee's action directly affects the eligibility
of the agency to receive grants or contracts in excess of $25,000.00;

(b) if the employee's action puts employees, clients,
customers, patients or co-workers at physical risk.

(6) An employee who has a confirmed positive test for
use of a controlled substance or alcohol in violation of these rules
may be required to participate, at the employee's expense, in a
rehabilitation program, under Subsection 67-19-38(3). If this is
required, the following shall apply:

(a) An employee participating in a rehabilitation program
shall be granted accrued leave or leave without pay for inpatient
treatment.

(b) The employee [arust]|shall sign a release to allow the
transmittal of verbal or written compliance reports between the state
agency and the inpatient or outpatient rehabilitation program
provider.

(c) All communication shall be classified as private in
accordance with Section 63G-2-3.

(d An employee may be required to continue
participation in an outpatient rehabilitation program prescribed by a
licensed practitioner on the employee's own time and expense.

() An employee, upon successful completion of a
rehabilitation program shall be reinstated to work in the previously
held position, or a position with a comparable or lower salary range.

(7) An employee who fails to complete the prescribed
treatment without a valid reason shall be subject to disciplinary
action.

(8) An employee who has a confirmed positive test for
use of a controlled substance or alcohol is subject to follow up
testing.

(9) An employee who is convicted for a violation
[eeenrringin-the-werkplaee;-Junder federal or state criminal statute
which regulates manufacturing, distributing, dispensing, possessing,
selling or using a controlled substance, shall notify the agency head
of the conviction no later than five calendar days after the
conviction.

(a) The agency head shall notify the federal grantor or
agency for which a contract is being performed within ten calendar
days of receiving notice from:

(i) the judicial system;

(ii) other sources;

(iii)) an employee performing work under the grant or
contract who has been convicted of a controlled substance violation
in the workplace.

R477-14-[4]3. Policy Exceptions.
The Executive Director, DHRM, may authorize
exceptions to this rule consistent with Subsection R477-2-2(1).

KEY: personnel management, drug/alcohol education, drug
abuse, discipline of employees

Date of Enactment or Last Substantive Amendment:
200912010

Notice of Continuation: December 6, 2006
Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-18; 67-19-34; 67-19-35; 63G-2-3; 67-19-38

[Fuly—t

Human Resource Management,
Administration
R477-15
Workplace Harassment Prevention
Policy and Procedure

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33613
FILED: 04/30/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Unnecessary terms are removed in several
places. The terms "prevention" and "retaliation" are placed to
accentuate and clarify provisions.

SUMMARY OF THE RULE OR CHANGE: "Prevention" is
added to the title of the rule. Unnecessary terms are
removed in several places. The term "retaliation" is inserted
in several places to accentuate a current leading category of
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harassment. In Subsection R477-15-4(2)(b), a reference to
records requirements is inserted.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Gov.'s Exec. Order on Prohibiting Unlawful
Harassment and Section 63G-2-3 and Section 67-19-18 and
Section 67-19-6

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: These changes are administrative
and do not directly impact state budgets.

¢ LOCAL GOVERNMENTS: This rule only affects the
executive branch of state government and will have no impact
on local governments.

¢ SMALL BUSINESSES: This rule only affects the executive
branch of state government and will have no impact on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This rule only affects the executive branch of state
government and will have no impact on other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This
rule only affects agencies of the executive branch of state
government.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Rules published by the Department of Human Resource
Management (DHRM) have no direct effect on businesses or
any entity outside state government. DHRM has authority to
write rules only to the extent allowed by the Utah Personnel
Management Act, Title 67, Chapter 19. This act limits the
provisions of career service and these rules to employees of
the executive branch of state government. The only possible
impact may be a very slight, indirect effect if an agency
passes costs or savings on to business through fees.
However, it is anticipated that the minimal costs associated
with these changes will be absorbed by agency budgets and
will have no effect on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HUMAN RESOURCE MANAGEMENT

ADMINISTRATION

ROOM 2120 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ JJ. Acker by phone at 801-537-9096, by FAX at
801-538-3081, or by Internet E-mail at jacker@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jeff Herring, Executive Director

R477. Human Resource Management, Administration.
R477-15.  Workplace Harassment Prevention Policy and
Procedure.

R477-15-1. Purpose.

It is the State of Utah's policy to provide all employees a
working environment that is free from[—diserimination—and)|
harassment based on race, religion, national origin, color, gender,
age, disability, or protected activity or class under state and federal
law.

R477-15-2. Policy.

(1)  Workplace harassment includes the following
subtypes:

(a) conduct in violation of Section R477-15-1 that is
unwelcome, pervasive, demeaning, ridiculing, derisive, or coercive,
and results in a hostile, offensive, or intimidating work
environment;

(b) conduct in violation of Section R477-15-1 that results
in a tangible employment action against the harassed employee.

(2) An employee may be subject to discipline for
workplace harassment, even if:

(a) the harassment is not sufficiently severe to warrant a
finding of unlawful harassment, or

(b) the harassment occurs outside of scheduled work time
or work location.

(3) Once a complaint has been filed, the accused may not
communicate with the complainant regarding allegations of
harassment.

R477-15-3. Retaliation.

(1) No person may retaliate against any employee who
opposes a practice forbidden under this policy, or has filed a charge,
testified, assisted or participated in any manner in an investigation,

proceeding or hearing[-under—+this—peliey|, or is otherwise engaged
in protected activity.

R477-15-4. Complaint Procedure.

Management shall permit individuals affected by
workplace harassment, retaliation, or both to file complaints and
engage in an administrative process free from bias, collusion,
intimidation or retaliation. Complainants shall be provided a
reasonable amount of work time to prepare for and participate in
internal complaint processes.

(1) Individuals who feel they are being subjected to
workplace harassment, retaliation, or both should do the following:

(a) document the occurrence;

(b) continue to report to work; and

(c) identify a witness, if applicable.

(2) An employee may file an oral or written complaint of
workplace harassment, retaliation, or both with their immediate
supervisor, any other supervisor within their direct chain of
command, or the Department of Human Resource Management,
including the agency human resource field office.
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(a) Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b) Complaints may be made through either oral or
written notification and shall be handled in compliance with
[eonfidentiality—guidelines]investigative procedures and records

requirements in Sections R477-15-5 and R477-15-6.
(c) Any supervisor who has knowledge of workplace

harassment, retaliation, or both shall take immediate, appropriate
action_in consultation with DHRM and document the action.

(3) All complaints of workplace harassment, retaliation,
or both shall be acted upon following receipt of the complaint.

(4) If an immediate investigation by agency management
is deemed unwarranted, the complainant shall be notified.

R477-15-5. Investigative Procedure.

(1) [Prelminary—reviews—and—f|Formal investigations
shall be conducted by qualified individuals based on DHRM
standards and business practices.

(2) Results of Investigation

(a) If the investigation finds the allegations to be
sustained, agency management shall take appropriate action under
Rule R477-11.

(b) If an investigation reveals evidence of criminal
conduct in workplace harassment allegations, the agency head or
Executive Director, DHRM, may refer the matter to the_appropriate
law enforcement agency.

(c) At the conclusion of the investigation, the findings
shall be documented and the appropriate parties notified.

R477-15-6. Records.

(1) A separate confidential file of all workplace
harassment and retaliation complaints shall be maintained and
stored in the agency human resource field office, or in the
possession of an authorized official.

(a) Removal or disposal of these files shall only be done
with the approval of the agency head or Executive Director, DHRM.

(b) Files shall be retained in accordance with the
retention schedule after the active case ends.

(c) All information contained in the complaint file shall
be classified as protected under Section 63G-2-305.

(d) Information contained in the workplace harassment
and retaliation file shall only be released by the agency head or
Executive Director, DHRM, when required by law.

(2) Supervisors may not keep separate files related to
complaints of workplace harassment_or retaliation.

(3)  Participants in any workplace harassment_or
retaliation proceeding shall treat all information pertaining to the
case as confidential.

R477-15-7. Training.

(1)  Agencies shall comply with the Workplace
Harassment Prevention Training Standards established by DHRM.
As a minimum, these shall contain:

(a) course curriculum standards;

(b) training presentation requirements;

(c) trainer qualifications; and

(d) training records management criteria.

KEY: administrative procedures, hostile work environment
Date of Enactment or Last Substantive Amendment: [Jwly—15
200912010

Notice of Continuation: June 9, 2007

Authorizing, and Implemented or Interpreted Law: 67-19-6;
67-19-18; 63G-2-3; Governor's Executive Order on Prohibiting
Unlawful Harassment, December 13, 2006

Insurance, Administration
R590-155

Disclosure of Life and Health Guaranty
Association Limitations

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33591
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The rule is being updated to correct the address
of the association and increase the amount for annuities
along with other housekeeping revisions.

SUMMARY OF THE RULE OR CHANGE: The changes to
this rule include: 1) the change in the title of the rule; 2)
correcting the address of the association; 3) increasing the
amount for annuities; 4) standardizing the notice to conform
with the National Association of Insurance Commissioner's
(NAIC) template; 5) transferring the notice from the body of
the rule to an attachment; 6) standardizing the Enforcement
section; 7) moving the severability section to the end of the
rule; and 8) adding a Penalties section.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 31A-2-201 and Section 31A-28-119

ANTICIPATED COST OR SAVINGS TO:

+ THE STATE BUDGET: Licensed health and life insurers will
be required to file their revised guarantee notices with the
department, which will increase the department's workload,
but not to the extent that a full or part time person will need to
be hired. These filings will not create a change in the
department or state's revenues since insurers pay a set fee
once a year.

¢ LOCAL GOVERNMENTS: The changes to this rule will not
affect local governments since the rule deals solely with the
relationship of the department with its licensees.

¢ SMALL BUSINESSES: This rule and its changes should
have no effect on small businesses. The rule affects
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insurance companies licensed to do business in Utah. All
insurers would be considered large insurers.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Life and Health insurers will need to take the revised notice
attached to this rule and make a few changes to it to
personalize it. If they keep hard copies of the notice on hand
they will need to replace it which would create a minor
expense for them. The form would then need to be filed with
the department but this is done electronically resulting in no
mailing costs and no additional filing fee over that paid when
the company renews its license with the department. As a
result, there should be no pass along cost to their insureds.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs involved in the changes to this rule.
Filing fees are no longer charged for individual filings. They
are paid at the time of the license is issued or renewed.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
The changes to this rule will have no fiscal impact on
businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

ROOM 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Jilene Whitby by phone at 801-538-3803, by FAX at
801-538-3829, or by Internet E-mail at jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 06/01/2010 03:00 PM, State Office Bldg, 450 N State St,
Room 3112, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.

R590-155. [Diselosure-of Life-and-Health-Guaranty-Assoeiation

Limitations|Utah Life and Health Insurance Guaranty

Association Summary Document.
R590-155-1. Authority.

This rule is promulgated pursuant to:
[@0)] Subsection 31A-2-201(3)(a), in which the
commissioner is empowered to administer and enforce this title and

to make rules to implement the provisions of this title;

and[-pursuant-to-thespeeifie-authority-of]
(_)_Subsectlon 31A- 28 119[(49], to provide guidelines [te

have—l-i-m-i{ed—eevef&ge—by]for the Utah Llfe and Health Insurance
Guaranty Association_summary and disclaimer document.

R590-155-2. Purpose and Scope.

[A]Ll. The purpose of this rule is to specify the form and
content of the summary and disclaimer document for insurers to
disclose to [imsureds]policy or contract holders the extent that
contractual guarantees are not covered or have limited coverage by
the Utah Life and Health Insurance Guaranty Association as
required by Section 31A-28-119.

[B]2. The rule shall apply to all insurance transactions in
this state involving [direet-|life and health insurance policies and
annuity contracts as specified in Subsection 31A-28-103(2).

R590-155-3. Rule.

[A]l. An insurer authorized to do business in this state,
which is subject to the Utah Life and Health Insurance Guaranty
Association Act, shall disclose to its policy or contract holders that
its contractual guarantees may not be covered by the Utah Life and
Health Insurance Guaranty Association.

[B]2. For the purpose of this rule, the [statutery—|term
"policy or contract holders" shall also mean insureds or certificate
holders of group policies.

[€]3. Disclosure shall be made in writing using the [Btak
Insuranee Department-summary-doeument|text [entited"UtahLife

5 +]in the attachment to this Rule.

[FABLE

——Foverage—through—an—HMO

rage—by—nstran panies—n
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———Self—funded—andse}—insuredcoverage_provided-by—an R590-155-4. [Severability:
employer—that—ts—onty-administered-byan tnsurance—conpany- e omise-ofthisrle-orthegmpd ;
p ] s | tst t t t
o an BaPEg N oo an aag n-lhaold o 1 alid hao o

Jower—Dther—caps—atse—apphy: eheking—on—IndustryResotrees'—and—then ttes'—and—serothing
———$200000—tn—net—cash-surrender—values: dovwn—to—the—appropriate—referenee—te—the—rule:| The commissioner
——35005000—n—H-fe—insurancedeath-benefits{ineluding—eash will begin enforcing this rule 45 days from the effective date of this
W ) e rule.
to—and—owned—by—an—individual-or—theannuityis—issued—to—a R590-155-5. Penalties.
pension—plan—covering—government—employees— A person found to be in violation of this rule shall be

DN 5 1 Faw—t0 subject to penalties as provided under Section 31A-2-308.
—Interest—rates—on—seme—potictestmaybeadiusteddownwards R590-155-6. Severability.

If any provision or clause of this rule or the application of

(Botdface_Type it to any person is for any reason held to be invalid, the remainder
— to, but notto—includethe of the rule and the application of any provisions to other persons or
—two—addresses—at—the—end) circumstances shall not be affected.
— PLEASE READ-CAREFULLY:
POLICY . OR. IF AVALLABLE LT MAY BE SUBJECT TO-SUBSTANTIA KEY: insurance
LIMITATIONS OR_EXCLUSIONS.  THE DESCRIPTION-GF COVERAGES Date of Enactment or Last Substantive Amendment: [August
CONTAINED—IN-—THES—DOCUMENT—IS—AN—OVERVIEW—ITIS—NOT—A 2020012010
COMPETE—DESERIPTEGN—YOU-CANNOTRELYONTHISDOCUMENT-AS A Notice of Continuation: December 17, 2007
COVERAGE,CONSULTTHE A CODE,—TLTLE 31A, CHARTER 28- Authorizing, and Implemented or Interpreted Law: 31A-2-201;
—GOVERAGETS—CONDITIONED—ON-CONTINUED—RESTDENCY—IN-THE 31A-28-119
STATEOFUTAH-

SELLYOUINSURANGE- Public Safety, Fire Marshal
———— THE-ADDRESS—GFULHIGA;—AND-THE-INSURANCE-DEPARTMENTARE
955-£.—Pioneer Rd; Draper, Utah 84020 Rules Pursuant to the Utah Fire
Room—3110;Satt—takeCity;—Utah-841H4] Prevention Law

[B]4. Disclosure shall be given [by]before or at the time NOTICE OF PROPOSED RULE
of delivery of the policy, contract, or certificate. The summary and (Amendment)
disclaimer document shall also be available upon request by a DAR FILE NO.: 33575

policy or contract holder.

[E—As-providedunderSubseetton 34HA-24-204H3);eaech]S.
Each insurer shall [fife]submit a copy of the [ferm]summary and

disclaimer document to the commissioner for approval.

FILED: 04/26/2010
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RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: During the 2010 session of the Utah State
Legislature, H.B. 308 was sponsored and passed by the
legislature adopting the 2009 edition of the International Fire
Code and a number of amendments and additions to the fire
code. The newly adopted statute adopting the state fire code
by the legislature rather than the Utah Fire Prevention Board
by administrative rule, will go into effect on 07/01/2010. To
maintain the proper transition of authority, the administrative
rule is proposed to be amended to delete all portions of the
rule that referenced the adoption of the fire code, adoption of
incorporated references, and all amendments and additions
to the currently adopted 2006 International Fire Code. (DAR
NOTE: H.B. 308 (2010) is found at Chapter 335, Laws of
Utah 2010, and will be effective 07/01/2010.)

SUMMARY OF THE RULE OR CHANGE: A summary of the
proposed rule amendments are as follows: 1) in Section
R710-9-1, it is proposed to eliminate the adoption of the 2006
International Fire Code and nine other standards that were
adopted by incorporated reference; 2) in Section R710-9-2,
several definitions that will no longer be applicable are
proposed to be eliminated; and 3) in Section R710-9-6, the
entire amendments and additions section amending the 2006
International Fire Code is proposed to be eliminated from the
rule as it will now be in the adopted statute.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 53-7-204

ANTICIPATED COST OR SAVINGS TO:

¢+ THE STATE BUDGET: There is no aggregate anticipated
cost or savings to the state budget because this proposed
rule amendment is eliminating no longer needed sections of
the administrative rule that will now be adopted by statute.

¢ LOCAL GOVERNMENTS: There is no aggregate
anticipated cost or savings to local government because this
proposed rule amendment is eliminating no longer needed
sections of the administrative rule that will now be adopted by
statute.

¢ SMALL BUSINESSES: There is no aggregate anticipated
cost or savings to small businesses because this proposed
rule amendment is eliminating no longer needed sections of
the administrative rule that will now be adopted by statute.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no aggregate anticipated cost or savings to other
persons because this proposed rule amendment is removing
portions of an administrative rule that will no longer be in
effect after 07/01/2010, due to the adoption of the state fire
code statute.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
is no compliance costs for affected persons due to this
proposed administrative rule amendment because this
proposed rule amendment removes the adoption of the 2006
International Fire Code, adopted incorporated references,

and any amendments and additions that were made to the
currently adopted fire standard.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
During the 2009 and 2010 legislative sessions, the
Legislature by statute removed the adoption of the state fire
code from the authority of the Utah Fire Prevention Board,
and made it the responsibility of the state legislature. There
is no fiscal impact to businesses for the enactment of these
proposed rule amendments because they do not affect
businesses in any way.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

PUBLIC SAFETY

FIRE MARSHAL

ROOM 302

5272 S COLLEGE DR

MURRAY, UT 84123-2611

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Brent Halladay by phone at 801-284-6352, by FAX at
801-284-6351, or by Internet E-mail at bhallada@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 07/01/2010

AUTHORIZED BY: Ron Morris , Utah State Fire Marshal

R710. Public Safety, Fire Marshal.
R710-9. Rules Pursuant to the Utah Fire Prevention Law.
R710-9-1. Title, Authority, and Adoption of Codes.

1.1 These rules shall be known as the "Rules Pursuant to
the Utah Fire Prevention Law", and may be cited as such, and will
be hereafter referred to as "these rules".

1.2 These rules are promulgated in accordance with Title
53, Chapter 7, Section 204, Utah Code Annotated 1953, as
amended.

1.3 These rules are adopted by the Utah Fire Prevention
Board to provide minimum rules for safeguarding life and property
from the hazards of fire and explosion, for board meeting conduct,
procedures to amend 1ncorp0rated references [establishing—
a d RS d-eodes;-|establishing board
subcommlttees enforcement of the rules of the State Fire Marshal,
and deputizing Special Deputy State Fire Marshals.[
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R710-9-2. Definitions.
[2.] lla EE EE'E'EIE I)E 5&1" iisaﬁs a dslﬁth gl‘satsi‘tﬂaiﬂ 4

12.[2]1 "Authority Having Jurisdiction (AHJ)" means the
State Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.[3]2 "Board" means Utah Fire Prevention Board.

2.[4]3 "Division" means State Fire Marshal.

[Z5HEeC meansInternational-Code-CounetlIne:
—— ]2.[6]4 "IFC" ‘means International Fire Code.

ek

—]2[3]

"LFA" means Local Flre Authorlty

12.[H]6 "SFM" means State F ire Marshal or authorized
deputy.

2.[#2]7 "Sub-Committee" means Fire Prevention Board
Budget Sub-Committee or Amendment Sub-Committee.

2.[43]8 "UCA" means Utah Code Annotated, 1953.

R710-9-3. Conduct of Board Members and Board Meetings.

3.1 Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman or the
chairman's designee.

3.2 A quorum shall be required to approve any action of
the Board.

3.3 The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board. A Board
member who declares a conflict of interest or where a conflict of
interest has been determined, shall not vote on that particular issue.

34 Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the division, not less that 21 days before the regularly
scheduled Board meetings.

3.5 Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

3.6 The division shall provide the Board with a secretary
who shall prepare minutes and shall perform all secretarial duties
necessary for the Board to fulfill its responsibility. The minutes of
Board meetings shall be completed and sent to Board members at
least 14 days prior to the scheduled Board meeting.

3.7 A Board members standing on the Board shall come
under review after two unexcused absences in one year from
regularly scheduled board meetings. The Board members name
shall be submitted to the governors office for status review.

R710-9-4. Deputizing Persons to Act as Special Deputy State
Fire Marshals.

4.1 Special deputy state fire marshals may be appointed
by the SFM to positions of expertise within the regular scope of the
Fire Marshal's Office.

4.2 Pursuant to Section 53-7-101 et seq., special deputy
state fire marshals may also be appointed to assist the Fire Marshal's
Office in establishing and maintaining minimum fire prevention
standards in those occupancy classifications listed in the
International Fire Code.

4.3 Special deputy state fire marshals shall be appointed
after review by the State Fire Marshal in regard to their
qualifications and the overall benefit to the Office of the State Fire
Marshal.

4.4 Special deputy state fire marshals shall be appointed
by completing an oath and shall be appointed for a specific period
of time.

4.5 Special deputy state fire marshals shall have a picture
identification card and shall carry that card when performing their
assigned duties.

R710-9-5. Procedures to Amend the International Fire Code.
5.1 All requests for amendments to the IFC shall be
submitted to the division on forms created by the division, for
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presentation to the Board at the next regularly scheduled Board
meeting.

5.2 Requests for amendments received by the division
less than 21 days prior to any regularly scheduled meeting of the
Board may be delayed in presentation until the next regularly
scheduled Board meeting.

5.3 Upon presentation of a proposed amendment, the
Board shall do one of the following:

5.3.1 accept the proposed amendment as submitted or as
modified by the Board;

5.3.2 reject the proposed amendment;

5.3.3 submit the proposed amendment to the Board
Amendment Subcommittee for further study; or

5.3.4 return the proposed amendment to the requesting
agency, accompanied by Board comments, allowing the requesting
agency to resubmit the proposed amendment with modifications.

5.4 The Board Amendment Subcommittee shall report its
recommendation to the Board at the next regularly scheduled Board
meeting.

5.5 The Board shall make a final decision on the
proposed amendment at the next Board meeting following the
original submission.

5.6 The Board may reconsider any request for
amendment, reverse or modify any previous action by majority
vote.

5.7 When approved by the Board, the requesting agency
shall provide to the division within 45 days, the completed
ordinance.

5.8 The division shall maintain a list of amendments to
the IFC that have been granted by the Board.

5.9 The division shall make available to any person or
agency copies of the approved amendments upon request, and may
charge a reasonable fee for multiple copies in accordance with the
provisions of UCA, 63-2-203.
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R710-9-[7]6. Fire Advisory and Code Analysis Committee.

[#]6.1 There is created by the Board a Fire Advisory and
Code Analysis Committee whose duties are to provide direction to
the Board in the matters of fire prevention and building codes.

[#]6.2 The committee shall serve in an advisory position
to the Board, members shall be appointed by the Board, shall serve
for a term of three years, and shall consist of the following
members:

[#]6.2.1 A representative from the State Fire Marshal's
Office.

[#]6.2.2 The Code Committee Chairman of the Fire
Marshal's Association of Utah.

[#]6.2.3 A fire marshal or fire inspector from a local fire
department or fire district.

[#16.2.4 A representative from the Department of Health.

[#16.2.5 The Chief Elevator Inspector from the Utah
Labor Commission.

[#]6.2.6 A representative from the Department of Human
Services.

[#]6.2.7 A representative from Forestry, Fire and State
Lands.

[#]6.3 This committee shall join together with the
Uniform Building Code Commission Fire Protection Advisory
Committee to form the Unified Code Analysis Council.

[#]6.4 The Council shall meet as directed by the Board or
as directed by the Building Codes Commission or as needed to
review fire prevention and building code issues that require
definitive and specific analysis.

[#]6.5 The Council shall select one of it's members to act
in the position of chair and another to act as vice chair. The chair
and vice chair shall serve for one year terms on a calendar year
basis. Elections for chair and vice chair shall occur at the meeting
conducted in the last quarter of the calendar year.

[#]6.6 The chair or vice chair of the council shall report
to the Board or Building Codes Commission recommendations of
the Council with regard to the review of fire and building codes.

R710-9-[8]7. Enforcement of the Rules of the State Fire
Marshal.

[8]17.1 Fire and life safety plan reviews of new
construction, additions, and remodels of state owned facilities shall
be conducted by the SFM, or his authorized deputies. State owned
facilities shall be inspected by the SFM, or his authorized deputies.

[8]7Z2 Fire and life safety plan reviews of new
construction, additions, and remodels of public and private schools
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shall be completed by the SFM, or his authorized deputies, and the
LFA.

[8]7.3 Fire and life safety plan reviews of new
construction, additions, and remodels of publicly owned buildings,
privately owned colleges and universities, and institutional
occupancies, with the exception of state owned buildings, shall be
completed by the LFA. If not completed by the LFA, the SFM, or
his authorized deputies shall complete the plan review.

[8]7.4  The following listed occupancies shall be
inspected by the LFA. If not completed by the LFA, the SFM, or
his authorized deputies shall inspect.

[8]7.4.1 Publicly owned buildings other than state owned
buildings as referenced in 9.1 of this rule.

[8]7.4.2 Public and private schools.

[8]7.4.3 Privately owned colleges and universities.

[8]7.4.4 Institutional occupancies as defined in Section
9-2 of this rule.

[8]7.4.5 Places of assembly as defined in Section 9-2 of
this rule.

[8]7.5 The Board shall require prior to approval of a grant
the following:

[8]7.5.1 That the applying fire agency be actively
participating in the statewide fire statistics reporting program.

[8]7.5.2 The Board shall also require that the applying
fire agency be actively working towards structural or wildland
firefighter certification through the Utah Fire Service Certification
System.

R710-9-[9]8. Fire Prevention Board Budget and Amendment
Sub-Committees.

[9]8.1 There is created two Fire Prevention Board Sub-
Committees known as the Budget Subcommittee and the
Amendment Subcommittee. The subcommittees membership shall
be appointed from members of the Board.

[9]18.2 Membership on the Sub-Committee shall be by
appointment of the Board Chair or as volunteered by Board
members. Membership on the Sub-Committee shall be limited to
four Board members.

[9]8.3 The Sub-Committee shall meet as necessary and
shall vote and appoint a chair to represent the Sub-Committee at
regularly scheduled Board meetings.

R710-9-[10]9. Repeal of Conflicting Board Actions.

All former Board actions, or parts thereof, conflicting or
inconsistent with the provisions of this Board action or of the codes
hereby adopted, are hereby repealed.

R710-9-[1]10. Validity.

The Utah Fire Prevention Board hereby declares that
should any section, paragraph, sentence, or word of this Board
action, or of the codes hereby adopted, be declared invalid, it is the
intent of the Utah Fire Prevention Board that it would have passed
all other portions of this action, independent of the elimination of
any portion as may be declared invalid.

R710-9-[#2]11. Adjudicative Proceedings.

[#2]11.1 All adjudicative proceedings performed by the
agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63G-4-202 and 63G-4-203.

[+2]11.2 If a city, county, or fire protection district
refuses to establish a method of appeal regarding a portion of the
IFC, the appealing party may petition the Board to act as the board
of appeals.

[+2]11.3 A person may request a hearing on a decision
made by the SFM, his authorized deputies, or the LFA, by filing an
appeal to the Board within 20 days after receiving final decision.

[+2]11.4 All adjudicative proceedings, other than criminal
prosecution, taken by the SFM, his authorized deputies, or the LFA,
to enforce the Utah Fire Prevention and Safety Act and these rules,
shall commence in accordance with UCA, Section 63G-4-201.

[+2]11.5 The Board shall act as the hearing authority, and
shall convene as an appeals board after timely notice to all parties
involved.

[#2]11.6 The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section
63G-4-203.

[+2]11.7 Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63G-4-302.

[#2]11.8  Judicial review of all final Board actions
resulting from informal adjudicative proceedings is available
pursuant to UCA, Section 63G-4-402.

KEY: fire prevention, law
Date of Enactment or Last Substantive Amendment: [May27%

2609]July 1, 2010
Notice of Continuation: June 8, 2007

Authorizing, and Implemented or Interpreted Law: 53-7-204

Regents (Board of), Administration
R765-609
Regents' Scholarship

NOTICE OF PROPOSED RULE
(New Rule)
DAR FILE NO.: 33581
FILED: 04/28/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: Establish criteria outlining qualifying requirements
for the Regents' Scholarship which rewards high school
students who complete a rigorous curriculum as outlined by
the Utah Scholars Initiative in preparation for postsecondary
education.

SUMMARY OF THE RULE OR CHANGE: The Regents'
Scholarship is established to reward Utah high school
students who complete a rigorous high school curriculum in
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preparation for postsecondary education. This scholarship is
intended to provide incentive for all Utah high school students
to prepare academically and financially through meaningful
course work through their senior year which will allow a more
successful transition to college and the demands of a modern
workforce.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 53B-8-108

ANTICIPATED COST OR SAVINGS TO:

¢+ THE STATE BUDGET: This rule is established as the result
of legislative action that provides for a scholarship fund for
the benefit of qualifying Utah high school graduates. There
are no costs or savings to the state budget as a result of this
rule, but rather the rule is required in support of the allocated
funds by the legislature.

¢ LOCAL GOVERNMENTS: This rule does not affect local
government and therefore there are no costs or savings to
local governments as a result of this rule being implemented.
¢ SMALL BUSINESSES: This rule does not affect small
businesses and therefore there are no costs or savings to
small businesses as a result of this rule being implemented.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Persons other than small businesses, businesses or local
government entities are not burdened by any costs as a result
of this rule. Students qualifying for Regents' Scholarship
funds will realize a savings when utilizing the scholarship to
pay for higher education tuition charges at an eligible
institution as defined within the rule.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs associated with this rule or the
scholarship program for which it is written.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Since there are no fiscal impacts on businesses there is no
comment by the department head on such matters.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

REGENTS (BOARD OF)

ADMINISTRATION

BOARD OF REGENTS BUILDING, THE GATEWAY

60 SOUTH 400 WEST

SALT LAKE CITY, UT 84101-1284

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Ronell Crossley by phone at 801-321-7291, by FAX at
801-321-7299, or by Internet E-mail at
rcrossley@utahsbr.edu

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: William Sederburg, Commissioner

R765. Regents (Board of), Administration.

R765-609. Regents' Scholarship.

R765-609-1. Purpose.
To encourage all Utah high school students to take a

rigorous high school curriculum as outlined by the Utah Scholars
Initiative that will successfully prepare them for postsecondary

education and the demands of the modern workforce; to provide
incentives for all Utah high school students to prepare academically
and financially for postsecondary education; to motivate high
school students to complete meaningful course work through their
senior year; and to increase the numbers of Utahans enrolling in_
Utah colleges and universities.

R765-609-2. References.

2.1. Utah Code Ann. Section 53B-8-108 et seq.. Regents'
Scholarship Program.

2.2. Utah Admin. Code Section R277-700-7, High School
Requirements (Effective for graduating students beginning with the

2010-2011 School Year).
2.3. Policy and Procedures R604, New Century

Scholarship.

R765-609-3. Definitions.

3.1. "Base Award": A one-time scholarship to be awarded
to students who complete the eligibility requirements of section 4.1
of this policy.
_ 3.2 "Board": The Utah State Board of Regents.

3.3. "Core Course of Study": The 16.5 credit Utah

Scholars' curriculum taken during grades 9-12. which includes:
3.3.1. 4.0 credits of English:
3.3.2. 4.0 credits of mathematics taken in a progressive
manner (at minimum Algebra I, Geometry, Algebra II, and a class
beyond Algebra II);

3.3.3. 3.5 credits of social studies;

3.3.4. 3.0 credits of lab-based natural science (one each
of Biology, Chemistry, and Physics); and

3.3.5. 2.0 credits of the same foreign language, other than
English, taken in a progressive manner.

34. "Exemplary Academic Achievement Award": A
renewable scholarship to be awarded to students who complete the
eligibility requirements of section 4.2 of this policy.

3.5. "Full-time": A minimum of twelve college credit
hours.

3.6. "High school": A public or private high school within
the boundaries of the State of Utah. If a private high school, it must
be accredited by a regional accrediting body approved by the board.

3.7. "Home-schooled": Refers to a student who has not.

received a high school grade point average.

3.8. "Recipient": A student who receives an award under
the requirements set forth in this policy.

3.9. "Regents' Diploma Endorsement"; A certificate or
transcript notation that may be awarded to students who qualify for
the Exemplary Academic Achievement Award of the Regents'

Scholarship.
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3.10. "Reasonable progress": A recipient must complete
at_least twelve credit hours during Fall and Spring Semester or

4.1.8. Mandatory Fall Term Enrollment: A recipient shall
enroll full-time at an eligible institution by Fall semester

apply for and receive an approved Deferral or Leave of Absence

from the Board. If applicable. students attending summer must
enroll full-time according to their institution and or program policy
regarding full-time status.

3.11. "Scholarship Review Committee": The committee
approved to review Regents' Scholarship applications and make
final decisions regarding awards.

3.12. "UESP": The Utah Educational Savings Plan.

3.13. "USHE": The Utah System of Higher Education,
which includes the University of Utah, Utah State University.
Weber State University, Southern Utah University, Snow College,
Dixie State College of Utah, Utah Valley University, and Salt Lake
Community College.

3.14. "Eligible Institutions": USHE, or at any private

nonprofit institution of higher education in Utah accredited by the
Northwest Association of Schools and Colleges.

R765-609-4. Conditions of the Regents' Scholarship Program
and Program Terms.

4.1. Base Award: To qualify for the Regents' Scholarship
Base Award, the applicant must satisfy the following criteria:

4.1.1. Core Course of Study: The applicant must submit
an official high school transcript, and college transcript if the
student has completed any college courses that are part of the Core
Course of Study during grades 9-12, even if the concurrent/college
classes is reflected on the high school transcript, (Information
regarding courses satisfying the core requirements can be found
online). If the core course is one full credit students must complete
the full unit in order to satisfy the credit requirement in a specific
Core area.

4.1.2. GPA and Weighted Courses: The applicant must
demonstrate completion of the Core Course of Study with a

immediately following the student's high school graduation date or
receive an approved Deferral from the Board under subsection 7.2.

4.1.9. New Century Scholarship: A recipient shall not

receive a Regents' Scholarship and the New Century Scholarship
established in Utah Code Section53B-8-108 and administered in
R604.
42 Exemplary Academic Achievement Award: To
qualify for the Regents' Scholarship Exemplary Academic
Achievement Award, the applicant must satisfy all requirements for
the Base Award, and additionally meet all of the following
requirements:

42.1. Required GPA: The applicant must have a
cumulative high school GPA of at least 3.5, with no individual core
course grade lower than a "B" on a transcript.

__ Required ACT Score: The applicant must submit a_
verified composite ACT score of at least 26.

4.2.2. Duty of Student to Report Reasonable Progress
Toward Degree Completion: In order to renew the Exemplary
Academic Achievement Award. the recipient must maintain and
report reasonable progress toward degree completion by achieving a
3.0 GPA each semesters and by enrolling full-time (twelve credit

hours) each semester. If the recipient fails to maintain a 3.0 GPA
for two consecutive semesters or fails to enroll full-time, the
scholarship will be revoked. Students will be required to pay back
the entire payment received for the semester in which the student
did not enroll full-time.

4.2.2.1. Each semester, the recipient must submit to the
Scholarship Review Committee an official college transcript
verifying his/her grades to demonstrate that he/she is meeting the
required GPA and is making reasonable progress as well as detailed

schedule as proof of full-time enrollment by the dates listed below.
A recipient must apply for and receive and approved Leave of

cumulative high school GPA of at least 3.0, with no individual core
course grade lower than a "C" on a transcript . The grade earned in
any course designated on the student's high school transcript as
Advanced Placement (AP) or a college course concurrent
enrollment shall be weighted (only if college transcript is provided)
according to the Scholarship Review Committee's standard

procedures.
4.1.3. College Course Work: The Regents' Scholarship

Absence if he or she will not enroll full-time in continuous Fall and

Spring Semesters.

4.2.2.2. Proof of enrollment for Fall Semester and proof
of completion of the previous semester must be submitted by
September 30.
__ 4223, Proof of enrollment for Spring Semester and

proof of completion of the previous semester must be submitted by
February 15.

Review Committee reserves the right to apply a 3:1 ratio in relation
to college course work. If a student enrolls in and completes a
college course worth three or more college credits, this may be
counted as one full credit towards the scholarship requirements,
however; the student then is evaluated on the college grade earned.
with the weighted added to the college grade.

4.1.4. ACT Score: The applicant must submit at least one
verified ACT score.

4.1.5. Utah High School Graduation: The applicant must
have graduated from a Utah high school.

4.1.6. Citizenship Requirement: A recipient shall be a
citizen of the United States or a noncitizen who is eligible to receive
federal student aid.

4.1.7. No Criminal Record Requirement: A recipient

shall not have a criminal record; with the exception of a
misdemeanor traffic citation.

4.2.2.4. Proof of enrollment for Summer Semester and

proof of completion of the previous semester must be submitted by
June 30.

4.2.2.5. Proof of enrollment if you are attending Brigham
Young University during Winter Semester and proof of completion
of the previous semester must be submitted by February 15.
Proof of enrollment if you are attending Brigham Young University
during Spring Semester and proof of completion of the previous
semester must be submitted by May 30.

4.2.2.6. Proof of enrollment if you are attending Brigham
Young University during Summer Semester and proof of
completion of the previous semester must be submitted by July 30.

4.2.3. If a student earns less than a 3.0 GPA in any single
semester, the student must earn a 3.0 GPA or better the following
semester to maintain eligibility for the scholarship.

4.2.4. A student will not be required to enroll full-time if
the student can complete his/her degree program with fewer credits.
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4.3. Replacing Low Grades by Retaking a Course: A

student may retake a course to replace a low received grade. When
retaking courses to replace a grade the following subsections apply:
4.3.1. The Entire Course: The student must either (1)
retake the entire original course, or (2) complete an approved course
equal to or greater in credit value in the same subject-area. The
math and foreign language requirement of progression must be
shown. This is true even if the student only received a lower grade

in a single semester, trimester, or quarter.
4.3.2. The Higher of Two Grades: The higher of two

R765-609-6. Amount of Awards and Distribution of Award_
Funds.

6.1. Funding Constraints of Awards: The Board may
limit or reduce the Base Award and/or the Exemplary Academic
Achievement Award. as well as supplemental awards granted,
depending on the annual legislative appropriations and the number

of qualified applicants.
6.2. Amount of Awards.

6.2.1. Base Award: The Base Award of up to $1.000 may
be adjusted annually by the Board in an amount up to the average

grades in the same or an approved course will count towards

meeting the scholarship requirements.

4.3.3. Approved Courses and Progression Determined by
the Regents' Scholarship Review Committee: The Regents'
Scholarship Review Committee reserves the right to determine if
the repeated course qualifies as an approved course in the same

subject-area and if progression is required and demonstrated.
4.4. Eligible Institutions: Both the Base Award and the

percentage tuition increase approved by the Board for USHE
institutions.

6.2.2. Exemplary Academic Achievement Award.

6.2.2.1. For a students who graduates from high school in
the 2009-10 school year and prior

6.2.2.1.1. If used at a USHE institution, the award is

equal in value up to seventy-five percent of the tuition costs at the
selected institution; or

Exemplary Academic Achievement Award may be used at any
public college or university within USHE, or at any private
nonprofit institution of higher education in Utah accredited by the
Northwest Association of Schools and Colleges.

4.5. Student Transfer: A scholarship may be transferred

to a different eligible institution upon request of the student.
4.6. "P" and "I" Grades not Accepted: Pass/fail or

incomplete grades do not meet the minimum grade requirement, nor
do they qualify towards the scholarship renewal requirements.

R765-609-5. Application Procedures.

5.1.  Application Deadline: Students must submit a
scholarship application to the Scholarship Review Committee no
later than February 1 of the year that they graduate from high
school. A priority deadline may be established each year. Students
who meet the priority deadline may be given first priority or
consideration for the scholarship.

5.2. Required Documentation: Scholarship awards may
be denied if all documentation is not submitted. if any
documentation demonstrates that the applicant did not satisfactorily
fulfill all course and GPA requirements, or if any information,
including the attestation of criminal record or citizenship status,
proves to be falsified. Required documents that must be submitted
with a scholarship application include:

5.2.1. the official application;

5.2.2.  an official high school paper or electronic
transcript, official college transcript(s) when applicable, and any
other miscellaneous transcripts demonstrating all completed courses
and GPA. A final transcript showing the last semester of coursework
will be requested if the student is found conditionally approved,
meaning that the student appears to be on track to receive the

scholarship:
5.2.3. verified ACT scores; and

5.2.4. a class schedule form, provided by the Board

62212 If used at a private, nonprofit institution of
higher education in Utah accredited by the Northwest Association
of Schools and Colleges. the award is equal in value up to seventy-
five percent of the tuition costs at the selected institution, not to
exceed seventy-five percent of the average tuition costs of the
USHE institutions.
6222 Fora student who graduates from high school in
or after the 2010-11 school year or prior and still has remaining
cligibility, the total award is up to $5.000, allocated semester-by-
semester throughout whichever of the following time periods is the
shortest: Recipients are not entitled to the maximum award.
6.2.2.2.1. Four semesters of full-time enrollment
(minimum of twelve credit hours per semester);
62222 Sixty-five credit hours; or
__ 62223, Until the student meets the requirements for a
Baccalaureate degree.

6.3. Distribution of Award Funds.

6.3.1. Tuition Documentation: The award recipient must
submit to the Scholarship Review Committee a copy of the college
class schedule verifying that the student is enrolled full-time
(twelve or more credits) at an eligible institution. Documentation

must include the student's name, institution they are attending and
the number of credits in which the student is enrolled.

6.3.2. Award Payable to Institution: The award will be
made payable to the institution. The institution may pay over to the
recipient any excess award funds not required for tuition payments.
Award funds shall be used for any qualifying higher education
expense, including tuition, fees, books. supplies, equipment
required for course instruction, or housing.

633, Credit Hours Dropped after Award Payment: If a

student drops credit hours after having received the award which
results in enrollment below twelve credit hours, the scholarship will

be revoked.
6.3.4. High School Graduates of 2010 and Before: The

demonstrating the courses and credits that the student will
completed during grade twelve. Simply submitting a high school
transcript does not satisfy this requirement.

5.3. Incomplete Documentation: Applications or other

submissions that have missing information or missing documents
are considered incomplete, and will not be reviewed.

following subsections only apply to students who graduated from
high school in 2010 and before:

6.3.4.1. Tuition Calculation by the Board: The Board.
will calculate the award disbursement amount based on the

published tuition costs at the enrolled institution(s) and the

availability of scholarship funding.
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6.34.2. Added Hours after Award Payment: At the
discretion of the Scholarship Review Committee and depending on

days of receipt of the decision letter. Appeals will be reviewed and
decided by an appeals committee appointed by the Commissioner of

funding, the student may be awarded up to seventy-five percent of
the tuition costs of any hours added in the semester after the initial
award has been made. The recipient must submit to the USHE a
copy of the tuition invoice and a class schedule verifying the added
hours before a supplemental award is made.

6.3.4.3. Credit Hours Dropped after Award Payment: Ifa
student drops credit hours which were included in calculating the
award amount, either the subsequent semester award will be
reduced accordingly. or the student shall repay the excess award
amount to the USHE If the student drops below twelve credit hours.

6.4. UESP Supplemental Award to Encourage College
Savings: Subject to available funding, a student who qualifies for.
the Base Award is eligible to receive up to an additional $400 in

state funds to be added to the total scholarship award.
6.4.1. For each year the student is 14, 15, 16, or 17 years.

of age that the student had an active UESP account. the Board may
contribute, subject to available fundin 100 (i.e.. up to $400 total
for all four years) to the student's award if at least $100 was

deposited into the account for which the student is named the
beneficiary.
6.4.2. If no contributions are made to a student's account
during a given year, the matching amount will likewise be $0.
6.4.3. If contributions total more than $100 in a
year, the matching amount will cap at $100 for that year.
6.4.4. Matching funds apply only to contributions, not to
transfers, earnings, or interest.

iven

R765-609-7. Time Constraints and Continuing Eligibility.
7.1. Time Limitation: A Regents' Scholarship recipient
must use the award in its entirety within five years after his/her high

school graduation date.
7.2. Deferral or Leave of Absence.

7.2.1. Deferrals or leaves of absence may be granted, at.

the discretion of the Scholarship Review Committee, for military
service, humanitarian/religious _service, documented medical
reasons, and other exigent reasons.

7.2.2. An approved deferral or leave of absence will not
extend the time limits of the scholarship. The scholarship may only
be used for academic terms which begin within five years after the
recipient's high school graduation date.

7.3. No Guarantee of Degree Completion: Neither a Base
Award nor an Exemplary Academic Achievement Award guarantees
that the recipient will complete his or her Associate or
Baccalaureate program within the recipient's scholarship eligibility
period.

R765-609-8. Scholarship Determinations and Appeals.

8.1.  Scholarship Determinations:  Submission of a
scholarship application does not guarantee a scholarship award.
Individual scholarship applications will be reviewed, and award
decisions made, at the discretion of a Scholarship Review
Committee, based on available funding, applicant pool. and
applicants' completion of scholarship criteria. Each applicant will
receive a letter informing the applicant of the decision on his/her
application.

8.2. Appeals: Applicants may appeal a denial of the

scholarship by submitting a written appeal to the USHE within 30

Higher Education. A list of required documents for an appeal is
listed on the Regents' Scholarship Appeal Form.

KEY: higher education, scholarships, secondary education
Date of Enactment or Last Substantive Amendment: June 21

2010
Authorizing and Implemented or Interpreted Law: 53B-8-108

Transportation, Operations,
Construction

R916-6
Drug and Alcohol Testing in State
Construction Contracts

NOTICE OF PROPOSED RULE
(New Rule)
DAR FILE NO.: 33587
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this rule is to comply with Section
63G-6-604.

SUMMARY OF THE RULE OR CHANGE: The rule sets
forth: 1) the requirement that contractors and subcontractors
in state construction contracts have in place a drug and
alcohol testing policy in compliance with Section 63G-6-604;
2) the procedure to certify compliance; and 3) penalties,
reasonable notice, and the opportunity to cure a violation
before suspension or debarment.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63G-6-604 and Section 72-1-201

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no anticipated cost or
savings to include the drug and alcohol testing policy
requirement in state construction contracts. Some
administrative costs may be incurred if an enforcement action
is necessary for violation of the rule.

¢ LOCAL GOVERNMENTS: There is no anticipated cost or
savings to local government because the rule only applies to
state construction contracts.

¢ SMALL BUSINESSES: There is no anticipated cost or
savings to small businesses, unless they are a contractor or
subcontractor in a state construction contract, in which case
they would have the cost of implementing a drug and alcohol
testing policy.
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¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no anticipated cost or savings to persons other than
small businesses, businesses, or local government entities,
unless they are a contractor or subcontractor in a state
construction contract, in which case they would have the cost
of implementing a drug and alcohol testing policy.

COMPLIANCE COSTS FOR AFFECTED PERSONS: A
contractor or subcontractor in a state construction contract
will have the cost of implementing a drug and alcohol testing
policy.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
There is no anticipated fiscal impact on businesses unless
they are a contractor or subcontractor in a state construction
contract, in which case they would have the cost of
implementing a drug and alcohol testing policy.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

TRANSPORTATION

OPERATIONS, CONSTRUCTION

CALVIN L RAMPTON COMPLEX

4501 S 2700 W

SALT LAKE CITY, UT 84119-5998

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Linda Barrow by phone at 801-965-4026, by FAX at
801-965-4338, or by Internet E-mail at lindabarrow@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: John Njord, Executive Director

R916. Transportation, Operations, Construction.

R916-6. Drug and Alcohol Testing in State Construction
Contracts.

R916-6-1. Purpose.

The purpose of this rule is to comply with the provisions.
of Section 63G-6-604.

R916-6-2. Authority.
This rule is required by Section 63G-6-604 and is enacted

under the authority of Section 72-1-201.

R916-6-3. Definitions.

Except as otherwise provided in this rule, the terms used
are defined in Subsection 63G-6-604(1).

(1) "Department" means the Utah Department of
Transportation.

R916-6-4. Requirements and Procedures.
A contractor _or _subcontractor _shall demonstrate

compliance with the requirements of Section 63G-6-604 by
certifying in the contract documents that the contractor or
subcontractor has and will maintain a drug and alcohol testing
policy that meets all the requirements of Section 63G-6-604 during
the period of the state construction contract.

R916-6-5. Penalties.

A contractor or subcontractor's failure to comply with the
provisions of Section 63G-6-604 will be considered a breach of the
terms of the contract and the Department may pursue all remedies
and impose all penalties allowed by law, including but not limited to
suspension and debarment.

R916-6-6. Reasonable Notice and Opportunity to Cure.
The Department shall give reasonable notice and an
opportunity to cure a violation of Section 63G-6-604 before

suspension or debarment of the contractor or subcontractor under
R916-6-5.

KEY: contracts, drug and alcohol testing
Date of Enactment or Last Substantive Amendment: 2010

Authorizing, and Implemented or Interpreted Law: 63G-6-604,
72-1-201

Workforce Services, Employment
Development

R986-200-247
Utah Back to Work Pilot Program
(BWP)

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33597
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this amendment is to establish a
pilot program to help unemployment claimants return to work.

SUMMARY OF THE RULE OR CHANGE: Employers that
hire unemployment claimants or unemployed youth may be
eligible for a subsidy for providing employment. It is hoped
that this pilot program will provide job opportunities to
unemployed individuals and save the unemployment trust
fund reserves. It will also help employers who can use
workers but because of the current economic problems might
not be able to pay the full wage.
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STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 35A-1-104 and Subsection
35A-1-104(4)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: This pilot is being paid out of federal
funds and there is no cost or savings to the state budget.

¢ LOCAL GOVERNMENTS: This is a state-wide program
paid for with federal funds and there will be no costs or
savings for local governments.

¢ SMALL BUSINESSES: There could be a cost savings to
small businesses that agree to participate. The Department
will pay up to $2,000 per newly hired employee. It will also
save the unemployment trust fund which small businesses
pay into. There will be no costs to small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There will be no costs or savings to other persons. This is a
voluntary program offering employment to eligible
unemployed individuals including youth.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs associated with this program to any
persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
There are no compliance costs associated with this change.
There are no fees associated with this change. There will be
no cost to anyone to comply with these changes. There will
be no fiscal impact on any business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

WORKFORCE SERVICES

EMPLOYMENT DEVELOPMENT

140 E300 S

SALT LAKE CITY, UT 84111-2333

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Suzan Pixton by phone at 801-526-9645, by FAX at
801-526-9211, or by Internet E-mail at spixton@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Kristen Cox, Executive Director

R986. Workforce Services, Employment Development.
R986-200. Family Employment Program.
R986-200-247. Utah Back to Work Pilot Program (BWP).

1) BWP is a voluntary program providing short term
subsidized employment for a maximum of three months to an

cligible unemployment insurance (UI) claimant. To be eligible, a

Ul claimant must:

(a) be currently receiving Ul benefits and have received
at least one week of paid Ul benefit. The waiting week is not
considered a "paid" benefit for the purposes of this section;

(b) be legally eligible to work in the U.S. and be a U.S.
citizen or meet the alienage requirements of R986-200-203;

(c) have at least 10 weeks of regular Ul benefits

remaining on his or her claim. The 10 weeks do not include
Extended Benefits under 35A-4-402 or Emergency Unemployment

Compensation (EUC) benefits as defined by the UI division:

(d) be the parent of at least one minor dependent child
and be contributing to the financial support of that child or children:

(e) have Ul base period wages of not more than $7.800 in
any quarter of the base period:

(f) have not worked for the employer where the claimant

is to be hired under this program more than 40 hours in the 60 days
immediately preceding the date of hire under the BWP program;

and

(g) have not previously participated in the BWP or BWY

program.

(2) The Utah Back to Work Youth Program (BWY)
provides short term subsidized employment for a maximum of three
months to unemployed youth 18-24 years of age. BWY youth must
be legally eligible to work in the U.S. and be unemployed but do.
not need to be receiving or eligible to receive Ul benefits. BWY
youth do not need to be a parent but must meet the requirement of
subsection (1)(f) and have not participated in the BWP or BWY
program before.

(3) An employer eligible for a subsidy under this section
is an employer that:

(a) is registered with the Department's Ul division as an
active employer in "good standing”. For the purposes of this
section, "good standing" means the employer has no delinquent UI
contributions or reports;

(b) is a "qualified employer" under the "Hiring Incentives
to Restore Employment Act" of 2010 which "means any employer
other than the United States, any State, or any political subdivision"
or instrumentality thereof. A public institution of higher education
is considered a "qualified employer" for purposes of this section.

The employer cannot be a Temporary Help Company as defined in
R994-202-102 or a Professional Employer Organization as defined

in R994-202-106;
(c) pays a wage of at least $9 per hour. Commission only
jobs may qualify if the employer guarantees $9 per hour or more;

(d) has not displaced or partially displaced existing

workers by participating in this program;
(e) has at least one other employee;
(f) will provide the claimant with at least 35 hours work

per week: and
(g2) does not hire the claimant for temporary or seasonal

work.

(4) Once it has been verified that a claimant has been_
hired. a qualified employer will be paid a $500 subsidy and an
additional $1.500 subsidy at the conclusion of the third month of
employment provided the required DWS invoices have been

provided.
(5) BWP and BWY will continue for as long as funding is

available.
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Date of Enactment or Last Substantive Amendment: [Apritl;
12010

Notice of Continuation: September 14, 2005

Authorizing, and Implemented or Interpreted Law: 35A-3-301
et seq.

Workforce Services, Employment
Development

R986-900-902
Options and Waivers

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33599
FILED: 04/29/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this amendment is to change the
way income of an illegal alien is counted.

SUMMARY OF THE RULE OR CHANGE: The Department
now prorates the income of an illegal alien in the household.
Food Stamp regulations allow the Agency to not prorate that
income. The Department is electing this waiver and will no
longer prorate the income for either the gross or the net tests.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 34A-1-104 and Subsection
35A-1-104(4)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: This is a federally-funded program
and there are no costs or savings to state government.

¢ LOCAL GOVERNMENTS: This is a federally-funded
program and there are no costs or savings to local
government.

¢ SMALL BUSINESSES: This is a federally-funded program
and there are no costs or savings to any small business.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: If a
household has one or more illegal aliens, the household may
receive less in food stamps as a result of this change. No
illegal alien receives food stamps under any circumstances.
However, there could be an impact on a household where an
illegal alien resides. Those are the only individuals affected.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs for any persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
There are no compliance costs associated with this change.
There are no fees associated with this change. There will be
no cost to anyone to comply with these changes. There will
be no fiscal impact on any business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

WORKFORCE SERVICES

EMPLOYMENT DEVELOPMENT

140E 300 S

SALT LAKE CITY, UT 84111-2333

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Suzan Pixton by phone at 801-526-9645, by FAX at
801-526-9211, or by Internet E-mail at spixton@utah.gov
INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 06/14/2010

THIS RULE MAY BECOME EFFECTIVE ON: 06/21/2010

AUTHORIZED BY: Kristen Cox, Executive Director

R986. Workforce Services, Employment Development.
R986-900. Food Stamps.
R986-900-902. Options and Waivers.

The Department administers the Food Stamp Program in
compliance with federal law with the following exceptions or
clarifications:

(1) The following options not otherwise found in
R986-100 have been adopted by the Department where allowed by
the applicable federal law or regulation:

(a) The Department has opted to hold hearings at the state
level and not at the local level.

(b) The Department does not offer a workfare program
for ABAWDs (Able Bodied Adults Without Dependents).

(c) An applicant is required to apply at the local office
which serves the area in which they reside.

(d) The Department has opted to use the Simplified
Standard Utility Allowance found in 7 USC 2014(e)(7)(C)(iii) as
amended by 2002 H.R. 2646 known as Section 4104 of the Farm
Bill. The Department has a mandatory standard utility allowance.
This means the customer is eligible for an appropriate utility
allowance at the time of application and eligibility for the
appropriate allowance is re-determined at recertification or if the
household moves to a different place of residence. The customer
does not have the choice of using "actual" utility expenses. The
Department has three utility standards that are updated annually and
are available upon request. This Farm Bill option allows
households in subsidized housing and households in shared living
arrangements to receive the full appropriate utility allowance.

(e) The Department does not use photo ID cards. ID cards
are available upon request to homeless, disabled, and elderly clients
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so that the client is able to use food stamp benefits at a participating
restaurant.

(f) The state has opted to provide food stamp benefits
through the use of an electronic benefit transfer system known as
the Horizon Card.

(g) The Department counts diversion payments in the
food stamp allotment calculation.

(h) The Department has opted to exempt individuals from
mandatory participation in Food Stamp Employment and Training
activities in counties that have been designated as Labor Surplus
Areas by the Department of Labor. These counties change each
year based on Department of Labor statistics and a list of counties is
available from the Department. They are the same counties as
referenced in subsection (2)(a) below.

(i) The Department has opted to use Utah's TANF vehicle
allowance rules in conjunction with the Food Stamp Program
vehicle allowance regulations at 7 CFR 273.8, as authorized by Pub.
L. No. 106-387 of the Agriculture Appropriations Act 2001, Food
Stamp Act of 1977, 7 USC 2014.

(j) The Department has opted to count all of an ineligible
alien's resources and all but a pro rata share of the ineligible alien's
income and deductible expenses as provided in 7 CFR 273.11(c)(3)
(iD)(A).

(k) A client may waive his or her right to an
administrative disqualification hearing.

(1) A client may deduct actual, allowable expenses from
self employment, or may opt to deduct 40% of the gross income
from self employment to determine net income.

(m) The Department has opted to align food stamps with
FEP in determining how to count educational assistance income.
That income is counted for food stamps as provided in
R986-200-235(3)(q).

(n) The Department has opted to do simplified reporting
as provided in 7 CFR 273.12(a)(1)(vii).

(o) The Department has opted to operate a Mini
Simplified Food Stamp Program under 7 CFR 273.25. Under this
option, a client receiving food stamps and FEP or FEPTP, must
participate as required in R986-200-210. A client found ineligible
due to non-compliance under R986-200-212 will also be subject to
the food stamp sanctions found in 7CFR 273.7(f)(2) unless the
client meets an exemption under food stamp regulations.

[ . ’ . ’ ..

1 (p) Effective July 1, 2010, the Department will count the

full income of an ineligible alien houschold member for both the
gross and net income tests and for determining the level of benefits.
The deductible expenses of the ineligible alien household member
will no longer be prorated and the full value of all assets will
continue to be counted. This also applies to ineligible aliens who
are unable or unwilling to provide documentation of their alien

status. This does not apply to the following ineligible aliens:
(1) An alien who is lawfully admitted as a permanent.

(iii) An alien who is admitted as a refugee under Section
207 of the INA.

(iv) An alien who is paroled in accordance with Section
212(d)(5) of the INA.

(v) _An alien whose deportation or removal has been
withheld in accordance with Section 243 of the INA.

(vi) An alien who is aged. blind or disabled and is
admitted for temporary or permanent residency under Section
245A(b)(1) of the INA.

(vi) _An alien who is a special agricultural worker
admitted for temporary residence under Section 210 (a) of the INA.

For an ineligible alien listed in this subparagraphs (i)
through (vi). a prorated share of the ineligible alien's income and
expenses will be counted for purposes of applying the gross and net
income tests and to determine the level of benefits. The full amount
of the ineligible alien's assets will count.

(2) The Department has been granted the following
applicable waivers from the Food and Nutrition Service:

(a) Certain Utah counties have been granted a waiver
which exempts ABAWDs from the work requirements of Section
824 of PRWORA. The counties granted this waiver change each
year based on Department of Labor statistics. A list of counties
granted this waiver is available from the Department.

(b) The Department requires that a household need only
report changes in earned income if there is a change in source, the
hourly rate or salary, or if there is a change in full-time or part-time
status. A client is required to report any change in unearned income
over $25 or a change in the source of unearned income.

(c) The Department uses a combined Notice of Expiration
and Shortened Recertification Form. Notice of Expiration is
required in 7 CFR 273.14(b)(1)(i). The Recertification Form is
found under 7 CFR 273.14(b)(2)(i).

(d) The Department conducts the Family Nutrition
Education Program for individuals even if they are otherwise
ineligible for food stamps.

(¢) The Department may deduct overpayments that
resulted from an IPV from a household's monthly entitlement.

(f) If the application was received before the 15th of the
month and the client has earned income, the certification period can
be no longer than six months. The initial certification period may
be as long as seven months if the application was received after the
15th of the month.

(g) A household which had its food stamps terminated
can be reinstated during the calendar month following the month
assistance was terminated without completing a new application if
the reason for the termination is fully resolved. The reason for the
termination does not matter. Assistance will be prorated to the date
on which the client reported that the disqualifying condition was
resolved if verification is received within ten days of the report.
Assistance is reinstated for the remaining months of the certification
period and the certification period must not be changed.

(h) If the Department is unable to obtain proper
documentary evidence from an employer, the Department may use
Utah quarterly wage data as the primary verification of income
when calculating overpayments.

(i) The Department will hold disqualification hearings by

resident. telephone.

(ii) An alien who is granted asylum under Section 208 of (j) All initial interviews, and recertification interviews for
the INA. households certified for 12 months or less, will have their initial or
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recertification interviews conducted by telephone, rather than in
person, unless the household requests an in-person interview or the
Department determines that an in-person interview is necessary to
resolve issues that would be better facilitated face-to-face.

(k) The federal regulation that requires all interviews be
scheduled for a specific date and time is waved for initial telephone
interviews. This allows clients to call anytime Monday through
Thursday from 7 am to 5:30 p.m. to complete the required initial
interview.

(1) To meet the student work exemption. a student
enrolled in post-secondary education half-time or more must work

an average of 20 hours per week. The work hours must be averaged
over the 30 days immediately prior to the date of application or
recertification.

KEY: food stamps, public assistance

Date of Enactment or Last Substantive Amendment: 2010
Notice of Continuation: September 14, 2005

Authorizing, and Implemented or Interpreted Law: 35A-3-103

End of the Notices of Proposed Rules Section
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NOTICES OF
120-DAY (EMERGENCY) RULES

An agency may file a 120-Dav (Emercency) RuLe when it finds that the regular rulemaking procedures would:

(a) cause an imminent peril to the public health, safety, or welfare;
(b) cause an imminent budget reduction because of budget restraints or federal requirements; or
(c) place the agency in violation of federal or state law (Subsection 63G-3-304(1)).

As with a Proposep RuLe, a 120-Dar RuLe is preceded by a RuLe AnaLvsis. This analysis provides summary
information about the 120-Dar RuLe including the name of a contact person, justification for filing a 120-Dar RuLE,
anticipated cost impact of the rule, and legal cross-references. A row of dots in the text (....... ) indicates that
unaffected text was removed to conserve space.

A 120-Dar Rute is effective at the moment the Division of Administrative Rules receives the filing, or on a later date
designated by the agency. A 120-Dar Rute is effective for 120 days or until it is superseded by a permanent rule.

Because 120-Dar RuLes are effective immediately, the law does not require a public comment period. However,
when an agency files a 120-Day RuLe, it usually files a Prorosep RuLe at the same time, to make the requirements
permanent. Comments may be made on the Proposep RuLe. Emergency or 120-Dar RuLes are governed by Section

63G-3-304; and Section R15-4-8.

Judicial Performance Evaluation
Commission, Administration

R597-3-1
Evaluation Cycles

NOTICE OF 120-DAY (EMERGENCY) RULE
DAR FILE NO.: 33578
FILED: 04/27/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The Commission is changing the number of
attorney survey respondents in the hopes of achieving a more
statistically significant response level. The change also limits
the number of surveys that each attorney may receive.

SUMMARY OF THE RULE OR CHANGE: Rather than
surveying a standard 180 attorneys per judge, the
Commission will survey the number of attorneys most likely to
produce a response level yielding reliability at a 95%
confidence level with a margin of error of +/- 5% or, if there
are not enough attorneys, all attorneys who have appeared
before the judge during the evaluation cycle. The
Commission will also not ask any attorney to complete more
than five surveys.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Sections 78A-12-101 through 78A-12-206

REGULAR RULEMAKING WOULD place the agency in
violation of federal or state law.

The current rule, which has the force of law, requires the
Commission to survey 180 attorneys per judge. Without
these changes, The Commission would violate that provision.
The emergency rule will allow more accurate results from the
attorney survey.

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There are no anticipated costs or
savings to the state budget because the survey is being
administered electronically and, therefore, changing the
number of survey respondents for each judge will have no
financial impact.

¢ LOCAL GOVERNMENTS: Because the Commission has
no authority with respect to local government, there is no
anticipated cost or savings to local government.

¢ SMALL BUSINESSES: Because the Commission has no
authority with respect to small businesses, there is no
anticipated cost or savings to small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Because the Commission has no authority with respect to
persons other than small businesses, businesses, or local
government entities, there is no anticipated cost or savings to
these entities.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
Commission assumes all compliance costs. Any affected
persons do not assume compliance costs of the statute.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
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Because the Commission does not regulate business, there
is no fiscal impact on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

JUDICIAL PERFORMANCE EVALUATION

COMMISSION

ADMINISTRATION

ROOM B-330 SENATE BUILDING

420 N STATE ST

SENATE BUILDING B-330

SALT LAKE CITY, UT 84114

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Joanne Slotnik by phone at 801-538-1652, by FAX at
801-538-1024, or by Internet E-mail at jslotnik@utah.gov
EFFECTIVE: 04/27/2010

AUTHORIZED BY: V. Lowry Snow , Chair

R597. Judicial
Administration.
R597-3. Judicial Performance Evaluations.
R597-3-1. Evaluation Cycles.

(1) For judges not serving on the supreme court:

(a) The mid-term evaluation cycle. The mid-term
evaluation cycle begins upon the appointment of the judge or on the
first Monday in January following the retention election of the

Performance Evaluation Commission,

judge and ends 2 1/2 years later, on June 30th of the third year
preceding the year of the judge's next retention election.

(b) The retention evaluation cycle. The retention
evaluation cycle begins the day after the mid-term evaluation cycle
is finished and ends two years later, on June 30th of the year
preceding the year of the judge's next retention election.

(2) For justices serving on the supreme court:

(a) The initial evaluation cycle. The initial evaluation
cycle begins upon the appointment of the justice or on the first
Monday in January following the retention election of the justice

and ends 2 1/2 years later, on June 30th of the seventh year
preceding the year of the justice's next retention election.

(b) The mid-term evaluation cycle. The mid-term
evaluation cycle begins the day after the initial evaluation cycle is

finished and ends four years later, on June 30th of the third year
preceding the year of the justice's next retention election.

(c) The retention evaluation cycle. The retention
evaluation cycle begins the day after the mid-term evaluation cycle
is finished and ends two years later, on June 30th of the year
preceding the year of the justice's next retention election.

(3) Transition Evaluation Cycles

(a) For judges standing for retention election in 2012:

(1) The mid-term evaluation cycle for attorney surveys
shall begin on January 1, 2008 and end on December 31, 2009.

(i) The mid-term evaluation cycle for all other survey
categories shall begin in 2009 and end on January 31, 2010.

(iii) The retention evaluation cycle for all surveys shall
begin no later than July 1, 2010, and end on June 30, 2011.

(b) For judges not on the supreme court standing for
retention election in 2014:

(i) The mid-term evaluation cycle for surveys of attorneys
and jurors shall begin in 2009 and finish on June 30, 2011.

(ii)) The mid-term evaluation cycle for all pilot program
categories shall begin no later than July 1, 2010, and end on June
30, 2011.

(iii) The retention evaluation cycle will be as described in
R597-3-1(1)(b),
supra.

(c) For supreme court justices standing for retention
election in 2014:

(i) The mid-term evaluation cycle for surveys of attorneys
shall begin in 2009 and end on June 30, 2011.

(ii) The mid-term evaluation cycle for relevant pilot
programs categories shall begin no later than July 1, 2010, and end
on June 30, 2011.

(iii) The retention evaluation cycle shall be as described
in R597-3-1(2)(b)-(c).

(d) For supreme court justices standing for retention
election in 2016:

(1) The initial evaluation cycle shall be combined with the
mid-term evaluation, beginning in 2009 and ending on June 30,
2013.

(ii) The combined initial/mid-term evaluation cycle for
surveys of attorneys shall begin in 2009 and end on June 30, 2013.

(iii) The combined initial/mid-term evaluation cycle for
relevant pilot programs categories shall begin no later than July 1,
2010.

(iv) The retention evaluation cycle shall be as described
in R597-3-1(2)(c).

R597-3-2. Survey.

(1) General provisions.

(a) All surveys shall be conducted according to the
evaluation cycles described in R597-3-1, supra.

(b) The commission shall distribute the survey
questionnaires upon which the judge shall be evaluated to each
judge at the beginning of the survey cycle.

(¢) In 2010, the commission shall finalize survey
questionnaires and implementation procedures for each respondent
classification.

(2) Respondent Classifications

(a) Attorneys

(i) Identification of survey respondents. Within 10
business days of the end of the evaluation cycle, the clerk for the
judge or the Administrative Office of the Courts shall identify as
potential respondents all attorneys who have appeared before the
judge who is being evaluated at a minimum of one hearing or trial
during the evaluation cycle.

(ii) Number of survey respondents. For each judge who
is the subject of a survey, the surveyor shall identify [+80-petential

is{ess|the number of attorneys most likely to produce a response
level yielding reliability at a 95% confidence level with a margin of
error of +/- 5%: or, in the event that an insufficient number of

attorneys have appeared before the evaluated judge to achieve that
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confidence level, all attorneys who have appeared before the judge
during the evaluation cycle. excepting attorneys who have already

been asked to evaluate five judges.
(iii) Sampling. No attorney will be asked to complete

more than five surveys in a sm le evaluation ¢ cle The surveyor
shall [make—a—+an seleetion ccnandonic 1

]design the survey to comply with generally-accepted pr1n01ples of
surveying.

(iv) Distribution of surveys. Surveys shall be distributed
by the third-party contractor engaged by the commission to conduct
the survey.

(b) Jurors

(i) Identification and number of survey respondents. All
jurors who participate in deliberation shall be given a juror
questionnaire.

(i) Distribution of surveys. Prior to the jury being
dismissed, the bailiff or clerk in charge of the jury shall distribute
surveys to the jurors. The bailiff or clerk shall collect completed
surveys, seal them in an envelope, and mail them to the surveyor.
The surveyor shall deliver survey results electronically to each
judge.

(c) Court Staff

(i) Definition of court staff who have worked with the
judge. Court staff who have worked with the judge refers to
employees of the judiciary who have regular contact with the judge
as the judge performs judicial duties and those who are not
employed by the judiciary but who have ongoing administrative
duties in the courtroom.

(i1) Identification of survey respondents. Court staff who
have worked with the judge shall include, where applicable:

(A) judicial assistants;

(B) case managers;

(C) clerks of court;

(D) trial court executives;

(E) interpreters;

(F) bailiffs;

(G) law clerks;

(H) juvenile probation and intake officers;

(D other courthouse staff, as appropriate;

(J) Administrative Office of the Courts staff.

(i) Pilot program. The commission shall run a pilot
program to evaluate the methodology, content, and administrative
feasibility of surveying court staff.

(d) Litigants

(i) Identification of survey respondents. The following
categories are litigants for purposes of the judicial performance
evaluation survey:

(A) any named party to an action;

(B) any person 14 years of age or older;

(C) the parent, foster parent, guardian, or legal custodian
of any minor;

(D) the designated representative of a corporate or like
entity;

(E) an executor, administrator, guardian, or like person
representing a real party in interest.

(Dflii) The representative of the prosecuting entity in a
criminal case shall be surveyed as an attorney. Prosecutor responses
to the judicial temperament part of the survey shall be reported in

both the attorney and litigant portions of the judicial evaluation
report.

(iii) Pilot Program. The commission shall run a pilot
program to evaluate the methodology, content, and administrative
feasibility of surveying litigants.

(e) Witnesses

(i) Identification of survey respondents.

(A) District and Justice Court. A witness is anyone not
surveyed as a litigant who is sworn and testifies in court before a
judge who is being evaluated. Any witness who is 14 years of age
or older is qualified as a witness survey respondent.

(B) Juvenile Court. A witness is anyone who does not
fall within another survey respondent group and who proffers or
testifies in court before a judge who is being evaluated.

(ii)) Pilot Program. The commission shall run a pilot
program to evaluate the methodology, content, and administrative
feasibility of surveying witnesses.

(f) Juvenile Court Professionals

(i) Definition of juvenile court professional. A juvenile
court professional is someone whose professional duties place that
individual in court on a regular and continuing basis to provide
substantive input to the court.

(i) Identification of survey respondents.
professionals shall include, where applicable:

(A) Division of Child and Family Services ("DCFS")
child protection services workers;

(B) Division of Child and Family Services ("DCFS") case
workers;

(C) Juvenile Justice Services ("JJS") Observation [&]and
Assessment Staff;

(D) Juvenile Justice Services ("JJS") case managers;

(E) Juvenile Justice Services ("JJS") secure care staff;

(F) Others who provide substantive professional services
on a regular basis to the juvenile court.

(iii) The commission shall run a pilot program to evaluate
the methodology, content, and administrative feasibility of
surveying juvenile court professionals.

(3) Anonymity and Confidentiality

(a) Definitions

(i) Anonymous.

(A) "Anonymous" means that the identity of the
individual who authors any survey response, including comments,
will be protected from disclosure.

(B) The independent contractor conducting the surveys
shall provide to the commission all written comments from the
surveys, redacted to remove any information that identifies the
person commenting.  The contractor shall also redact any
information that discloses the identity of any crime victims
referenced in a written comment.

(C) The submission of a survey form containing an
anonymous narrative comment does not preclude any survey
respondent from submitting a public comment in writing pursuant
to the Judicial Performance Evaluation Commission Act.

(ii) Confidentiality: Confidentiality means information
obtained from a survey respondent that the respondent may
reasonably expect will not be disclosed other than as indicated in
the survey instrument.

Juvenile court
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(iii) The raw form of survey results consists of all
quantitative survey data that contributes to the minimum score on
the judicial performance survey.

(iv) The summary form of survey results consists of
quantitative survey data in aggregated form.

KEY: judicial performance evaluations, judges, evaluation
cycles, surveys

Date of Enactment or Last Substantive Amendment: April 27,
2010

Authorizing, and Implemented or Interpreted Law: 78A-12

End of the Notices of 120-Day (Emergency) Rules Section
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FIVE-YEAR NOTICES OF REVIEW
AND STATEMENTS OF CONTINUATION

Within five years of an administrative rule's original enactment or last five-year review, the agency is required to
review the rule. This review is intended to remove obsolete rules from the Utah Administrative Code. Upon
reviewing a rule, an agency may: repeal the rule by filing a Prorosep RuLg; continue the rule as it is by filing a
Norice oF Review anp STaTEMENT oF ConTinuaTioN (NorTice); or amend the rule by filing a Proposep RuLe and by filing a
Norice. By filing a Notice, the agency indicates that the rule is still necessary.

Nortices are not followed by the rule text. The rule text that is being continued may be found in the most recent
edition of the Utah Administrative Code. The rule text may also be inspected at the agency or the Division of

Administrative Rules. Norices are effective upon filing.

Nortices are governed by Section 63G-3-305.

Commerce, Consumer Protection
R152-1

Utah Division of Consumer Protection:
"Buyer Beware List"

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT
OF CONTINUATION
DAR FILE NO.: 33583
FILED: 04/28/2010

NOTICE OF REVIEW AND STATEMENT OF

CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR
STATUTORY PROVISIONS UNDER WHICH THE RULE IS
ENACTED AND HOW THESE PROVISIONS AUTHORIZE
OR REQUIRE THE RULE: Subsection 13-2-5(1) authorizes
issuance of administrative rules.  Subsection 13-2-5(5)
authorizes providing consumer information and education to
the public. Subsection 13-11-8(1) authorizes the publication
of the list.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING
AND SINCE THE LAST FIVE YEAR REVIEW OF THE RULE
FROM INTERESTED PERSONS SUPPORTING OR
OPPOSING THE RULE: No written comments were received
in support of or opposing the administrative rule.

REASONED JUSTIFICATION FOR THE CONTINUATION OF
THE RULE, INCLUDING REASONS WHY THE AGENCY
DISAGREES WITH COMMENTS IN OPPOSITION TO THE
RULE, IF ANY: The Buyer Beware List is an important tool
that the Division uses to inform the public about business
entities that have violated consumer protection statutes. It
also serves as an effective enforcement tool to persuade

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

CONSUMER PROTECTION

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Angela Hendricks by phone at 801-530-6035, by FAX at
801-538-6001, or by Internet E-mail at ahendricks@utah.gov
AUTHORIZED BY: Kevin Olsen , Director

EFFECTIVE: 04/28/2010

Commerce, Consumer Protection
R152-39
Child Protection Registry Rules

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT
OF CONTINUATION
DAR FILE NO.: 33598
FILED: 04/29/2010

NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR
STATUTORY PROVISIONS UNDER WHICH THE RULE IS
ENACTED AND HOW THESE PROVISIONS AUTHORIZE
OR REQUIRE THE RULE: Subsection 13-2-5(1) authorizes

business entities to comply with consumer protection issuance of administrative rules. Section 13-39-203
statutes. Therefore, this rule should be continued.
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FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

DAR File No. 33598

mandates that the Division make administrative rules to
implement the Child Protection Registry.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING
AND SINCE THE LAST FIVE YEAR REVIEW OF THE RULE
FROM INTERESTED PERSONS SUPPORTING OR
OPPOSING THE RULE: No written comments were received
in support of or opposing the administrative rule.

REASONED JUSTIFICATION FOR THE CONTINUATION OF
THE RULE, INCLUDING REASONS WHY THE AGENCY
DISAGREES WITH COMMENTS IN OPPOSITION TO THE
RULE, IF ANY: Continuation of the rule is necessary for the
Division to meet its statutory mandate set forth in Section
13-39-203 and the rule is essential to effective
implementation of the Child Protection Registry.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

CONSUMER PROTECTION

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Angela Hendricks by phone at 801-530-6035, by FAX at
801-538-6001, or by Internet E-mail at ahendricks@utah.gov
AUTHORIZED BY: Kevin Olsen , Director

EFFECTIVE: 04/29/2010

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING
AND SINCE THE LAST FIVE YEAR REVIEW OF THE RULE

FROM INTERESTED PERSONS SUPPORTING OR
OPPOSING THE RULE: No written comment has been
received.

REASONED JUSTIFICATION FOR THE CONTINUATION OF
THE RULE, INCLUDING REASONS WHY THE AGENCY
DISAGREES WITH COMMENTS IN OPPOSITION TO THE
RULE, IF ANY: State law continues to direct the Board to
adopt rules for the conduct and administration of assessment
programs. The rule continues to provide necessary
standards and procedures for school districts and charter
schools to follow when administering standardized tests.
Therefore, this rule should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

EDUCATION

ADMINISTRATION

250 E500 S

SALT LAKE CITY, UT 84111-3272

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Carol Lear by phone at 801-538-7835, by FAX at
801-538-7768, or by Internet E-mail at
carol.lear@schools.utah.gov

AUTHORIZED BY: Carol Lear, Director, School Law and
Legislation

EFFECTIVE: 04/29/2010

Education, Administration

R277-473
Testing Procedures

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT
OF CONTINUATION
DAR FILE NO.: 33588
FILED: 04/29/2010

NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

CONCISE EXPLANATION OF THE PARTICULAR
STATUTORY PROVISIONS UNDER WHICH THE RULE IS
ENACTED AND HOW THESE PROVISIONS AUTHORIZE
OR REQUIRE THE RULE: Subsection 53A-1-603(3) directs
the Utah State Board of Education (Board) to adopt rules for
the conduct and administration of the assessment programs.
Subsection 53A-1-401(3) permits the Board to adopt rules in
accordance with its responsibilities.

Insurance, Administration

R590-172

Notice to Uninsurable Applicants for
Health Insurance

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT
OF CONTINUATION
DAR FILE NO.: 33595
FILED: 04/29/2010

NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR
STATUTORY PROVISIONS UNDER WHICH THE RULE IS
ENACTED AND HOW THESE PROVISIONS AUTHORIZE
OR REQUIRE THE RULE: Section 31A-29-116 requires the
department to write a rule governing the notice of availability
to be given by insurers to potential enrolees in the Health
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DAR File No. 33595

FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

Insurance Pool (HIP). This rule sets requirements as to when
and to whom the notice is to be given and the wording
required in the notice.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING
AND SINCE THE LAST FIVE YEAR REVIEW OF THE RULE
FROM INTERESTED PERSONS SUPPORTING OR
OPPOSING THE RULE: During the time that this rule was
having its last five-year review, the rule was also being
amended. During the comment period we received one
comment that was reviewed and applied the suggestion to
the rule in a Change in Proposed Rule filing. The department
has not received any other comments regarding this rule
since then.

REASONED JUSTIFICATION FOR THE CONTINUATION OF
THE RULE, INCLUDING REASONS WHY THE AGENCY
DISAGREES WITH COMMENTS IN OPPOSITION TO THE
RULE, IF ANY: This rule provides the language that insurers
must use to notify someone that they are being denied
coverage and that they have the option to go to the HIPUtah
Pool. The notice provides the consumer with time frames and
the residency requirements to qualify for the Pool. Therefore,
this rule should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

ROOM 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY, UT 84114-1201

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Jilene Whitby by phone at 801-538-3803, by FAX at
801-538-3829, or by Internet E-mail at jwhitby@utah.gov
AUTHORIZED BY: Jilene Whitby, Information Specialist

EFFECTIVE: 04/29/2010

Public Safety, Criminal Investigations
and Technical Services, Criminal
Identification

R722-330
Licensing of Private Investigators

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT
OF CONTINUATION
DAR FILE NO.: 33567
FILED: 04/22/2010

NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR

STATUTORY PROVISIONS UNDER WHICH THE RULE IS
ENACTED AND HOW THESE PROVISIONS AUTHORIZE
OR REQUIRE THE RULE: Subsection 53-9-103(6) requires
the Commissioner of Public Safety to make rules and
establish procedures for issuing licenses for Private
Investigators.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING
AND SINCE THE LAST FIVE YEAR REVIEW OF THE RULE
FROM INTERESTED PERSONS SUPPORTING OR
OPPOSING THE RULE: No written comments have been
received.

REASONED JUSTIFICATION FOR THE CONTINUATION OF
THE RULE, INCLUDING REASONS WHY THE AGENCY
DISAGREES WITH COMMENTS IN OPPOSITION TO THE
RULE, IF ANY: This rule is needed to establish procedures
for determining applicant eligibility to receive a Private
Investigator license. Therefore, this rule should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

PUBLIC SAFETY

CRIMINAL INVESTIGATIONS AND TECHNICAL

SERVICES, CRIMINAL IDENTIFICATION

3888 W 5400 S

TAYLORSVILLE, UT 84118

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Alice Erickson by phone at 801-965-4939, by FAX at
801-965-4944, or by Internet E-mail at aerickso@utah.gov
AUTHORIZED BY: Alice Erickson, Bureau Chief

EFFECTIVE: 04/22/2010
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NOTICES OF
RULE EFFECTIVE DATES

State law provides for agencies to make their rules effective and enforceable after publication in the Utah State
Bulletin. In the case of Proposed Rules or Changes in Proposed Rules with a designated comment period, the law
permits an agency to file a notice of effective date any time after the close of comment plus seven days. In the case
of Changes in Proposed Rules with no designated comment period, the law permits an agency to file a notice of
effective date on any date including or after the thirtieth day after the rule's publication date. If an agency fails to file
a Notice of Effective Date within 120 days from the publication of a Proposed Rule or a related Change in Proposed
Rule the rule lapses and the agency must start the rulemaking process over.

Notices of Effective Date are governed by Subsection 63G-3-301(12), 63G-3-303, and Sections R15-4-5a and 5b.

Abbreviations

AMD = Amendment

CPR = Change in Proposed Rule
NEW = New Rule

R&R = Repeal & Reenact

REP = Repeal

Administrative Services

Finance

No. 33302 (AMD): R25-7-10. Reimbursement for
Transportation

Published: 02/01/2010

Effective: 04/21/2010

Commerce

Real Estate

No. 33398 (AMD): R162-106-7. Sales and Listing History
Published: 03/15/2010

Effective: 04/28/2010

Health

Health Care Financing, Coverage and Reimbursement Policy
No. 33414 (AMD): R414-1-28. Cost Sharing

Published: 03/15/2010

Effective: 05/01/2010

No. 33415 (AMD): R414-10-6. Copayment Policy
Published: 03/15/2010
Effective: 05/01/2010

No. 33416 (AMD): R414-11-8. Copayment Policy
Published: 03/15/2010
Effective: 05/01/2010

No. 33417 (AMD): R414-55-3. Copayment Policy
Published: 03/15/2010
Effective: 05/01/2010

No. 33418 (AMD): R414-60-6. Co-payment Policy
Published: 03/15/2010
Effective: 05/01/2010

No. 33419 (AMD): R414-200-4. Cost Sharing
Published: 03/15/2010
Effective: 05/01/2010

Money Management Council
Administration

No. 33420 (AMD): R628-11. Maximum Amount of Uninsured
Public Funds Allowed to Be Held by Any Qualified Depository
Published: 03/15/2010

Effective: 04/27/2010

Natural Resources

Parks and Recreation

No. 33408 (AMD): R651-101-1. Authority and Effective Date
Published: 03/15/2010

Effective: 04/21/2010

No. 33422 (AMD): R651-206-3. Utah Captain's/Guides
License and Utah Boat Crew Permit

Published: 03/15/2010

Effective: 04/21/2010

No. 33424 (AMD): R651-219-7. Equipment Exemptions
Published: 03/15/2010
Effective: 04/21/2010

No. 33421 (NEW): R651-412. Curriculum Standards for
OHV Education Programs Offered by Non-Division Entities
Published: 03/15/2010

Effective: 04/21/2010

Public Safet
Driver License

No. 33411 (AMD): R708-39-4. Knowledge Testing
Published: 03/15/2010
Effective: 04/21/2010

Workforce Services

Employment Development

No. 33383 (AMD): R986-700. Child Care Assistance
Published: 03/01/2010

Effective: 04/21/2010

No. 33412 (AMD): R986-900-902. Options and Waivers
Published: 03/15/2010
Effective: 05/01/2010
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RULES INDEX
BY AGENCY (CODE NUMBER)
AND
BY KEYWORD (SUBJECT)

The Rules Index is a cumulative index that reflects all effective changes to Utah's administrative rules. The current
Index lists changes made effective from January 2, 2010, including notices of effective date received through April
30, 2010. The Rules Index is published in the Utah State Bulletin and in the annual Index of Changes.
Nonsubstantive changes, while not published in the Bulletin, do become part of the Utah Administrative Code
(Code) and are included in this Index, as well as 120-Day (Emergency) rules that do not become part of the Code.
The rules are indexed by Agency (Code Number) and Keyword (Subject).

DAR NOTE: The index is not included in this issue of the Utah State Bulletin. The release of eRules version 2.0 has
introduced different functionality with regards to the index; this functionality has yet to be fully tested. Persons
interested in alternative methods of acquiring the same information should visit "Researching Administrative Rules"
at: http://www.rules.utah.gov/research.htm

Questions regarding the index and the information it contains should be addressed to Nancy Lancaster
(801-538-3218), Mike Broschinsky (801-538-3003), or Kenneth A. Hansen (801-538-3777).

A copy of the Rules Index is available for public inspection at the Division of Administrative Rules (4120 State Office
Building, Salt Lake City, UT), or may be viewed online at the Division’s web site (http://www.rules.utah.gov/).
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