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SPECIAL NOTICES

Health
Health Care Financing, Coverage and Reimbursement Policy

Notice for October 2010 Medicaid Rate Changes
Effective October 1, 2010, Utah Medicaid will adjust its rates consistent with approved methodologies. Rate adjustments include
new codes priced consistent with approved Medicaid methodologies as well as potential adjustments to existing codes. Nursing

home rate changes to case mix components consistent with adopted payment methodology. All rate changes are posted to the
web and can be viewed at: http://health.utah.gov/medicaid/stplan/bcrp.htm

End of the Special Notices Section
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EXECUTIVE DOCUMENTS

As part of his or her constitutional duties, the Governor periodically issues Executive Documents comprised of
Executive Orders, Proclamations, and Declarations. "Executive Orders" set policy for the Executive Branch; create
boards and commissions; provide for the transfer of authority; or otherwise interpret, implement, or give
administrative effect to a provision of the Constitution, state law or executive policy. "Proclamations" call special or
extraordinary legislative sessions; designate classes of cities; publish states-of-emergency; promulgate other
official formal public announcements or functions; or publicly avow or cause certain matters of state government to
be made generally known. "Declarations" designate special days, weeks or other time periods; call attention to or
recognize people, groups, organizations, functions, or similar actions having a public purpose; or invoke specific
legislative purposes (such as the declaration of an agricultural disaster).

The Governor's Office staff files Executive Documents that have legal effect with the Division of Administrative Rules
for publication and distribution. All orders issued by the Governor not in conflict with existing laws have the full
force and effect of law during a state of emergency when a copy of the order is filed with the Division of
Administrative Rules. (See Section 63K-4-401).

Governor's Executive Agreement EO/006/2010: Executive Agreement to the Executive Authority of the
State of Idaho

EXECUTIVE AGREEMENT

TO THE EXECUTIVE AUTHORITY
OF THE STATE OF IDAHO

WHEREAS; the undersigned as Governor of the State of Utah, has made demand upon the executive authority of the
State of Idaho for the rendition of Matthew John Breck, White, Male, DOB: [XX-XX-XXXX], presently incarcerated in the State
of Idaho, Idaho Correctional Institution, Orofino, Clearwater County, Idaho, as a fugitive from the State of Utah, and which
demand is in the hands of the executive authority of the State of Idaho, and

WHEREAS; the said Matthew John Breck stands charged in the State of Utah in the Third District Court in Salt County
in the case of State of Utah v. Matthew John Breck, case number [XXXXXXXXX], with the crimes of Criminal Homicide,
Aggravated Murder in violation of Utah Code Section 76-5-202, Aggravated Sexual Abuse of a Child a First Degree Felony in
violation of Utah Code Section 76-5-404.1 and Child Abuse a Second Degree Felony in violation of Utah Code Subsection
76-5-109(2)(a) committed in said State, as more fully appears from the requisition and the papers and exhibits attached thereto,
and

WHEREAS; the said Matthew John Breck, Offender number [XXXXX], is now under the jurisdiction of the State of
Idaho, Idaho Correctional Institution, Department of Corrections, and

WHEREAS; the undersigned is informed and believes that the said Matthew John Breck, will not be released and
discharged from imprisonment for a considerable length of time, and

WHEREAS; the undersigned and the prosecuting authorities of the State of Utah are desirous that the said Matthew
John Breck, be brought to arraignment and trial at the earliest possible date, and

WHEREAS; the powers and duties of the several states, including the State of Utah, in matters relating to inter-State
extradition are contained and prescribed in Article 1V, Section 2 of the Constitution of the United States which reads, in pertinent
part as follows:

A person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in
another State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the
State having Jurisdiction of the Crime.
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EXECUTIVE DOCUMENTS

AND WHEREAS; the above provisions of the Constitution have been further implemented by the enactment by
Congress of Section 3182 of Title 18, United States Code Annotated, AND WHEREAS, the state of Utah has enacted the
Uniform Criminal Extradition Act, which provides at Utah Code of Criminal Procedure, Section 77-30-5 that:

When it is desired to have returned to this state a person charged in this state with a crime, and such person is
imprisoned or is held under criminal proceedings then pending against him in another state, the governor of this state may agree
with the executive authority of such other state for the extradition of such person before the conclusion of such proceedings or
his term of sentence in such other state, upon condition that such person be returned to such other state at the expense of this
state as soon as the prosecution in this state is terminated.

The governor of this state may also surrender on demand of the executive authority of any other state any person in
this state who is charged in the manner provided in Section 77-30-23 with having violated the laws of the state whose executive
authority is making the demand, even though such person left the demanding state involuntarily.

AND WHEREAS,; the state of Utah agrees that the rendition of Matthew John Breck is only for the purpose of the
criminal proceedings in the Third District Court in Salt County in the case of State of Utah v. Matthew John Breck, case number
[XXXXXXXXX], and for prosecution of no other cause,

AND WHEREAS; pursuant to the authority hereinabove set forth and in consideration of the granting of said demand
for the rendition, said Matthew John Breck, shall be held in custody of the demanding state at all times thereafter;

NOW THEREFORE; pursuant to the authority hereinabove set forth and in consideration of the granting of said
demand for the rendition of said Matthew John Breck, and the issuance of a warrant of arrest and a delivering up of said
Matthew John Breck to duly authorized agents of the State of Utah by the executive authority of the State of Idaho, which said
acts by the executive authority of the State of Idaho shall constitute an acceptance of this agreement.

IT IS HEREBY AGREED by the undersigned, Governor of the State of Utah, that in the event that Matthew John Breck
shall be acquitted following a trial in the courts of the State of Utah in the cause of the Third District Court in Salt County in the
case of State of Utah v. Matthew John Breck, [XXXXXXXXX], or in the event that the prosecution in the State of Utah in said
matter is concluded in any manner other than by the imposition and execution of the judgment and sentence of death or
commitment to prison, or in the event that Matthew John Breck is released from the custody of the State of Utah for any other
reason before the expiration of his current sentence in the State of Idaho, said Matthew John Breck shall be returned to the
State of Idaho and to the physical and legal custody of the Idaho Department of Correction at the expense of the State of Utah,
and that the Governor, or other acting executive authority of the State of Utah, shall upon demand of the executive authority of
the state of Idaho, surrender said Matthew John Breck to the duly authorized agents of the State of Idaho.

IT IS FURTHER AGREED by the undersigned Governor of the State of Utah and the Governor of the State of Idaho,
that in the event of escape of Matthew John Breck from the Utah authorities, it shall be the responsibility of said authorities to
locate and return Matthew John Breck to the duly authorized agents of the State of Idaho at the expense of the State of Utah.

IN WITNESS WHEREOF; the undersigned Governor of the State of Utah and the Governor of the State of Idaho, do
hereby join in the agreement for the purposes aforesaid and it is ordered and directed that the custody of the said Matthew John
Breck be surrendered by the authorities of the State of Idaho to the agents of the State of Utah, to be by them transported to the
State of Utah to appear in order to answer charges pending, all at the expense of the State of Utah.

IN WITNESS WHEREOF, we have here unto signed
our names at Salt Lake City, County of Salt Lake, in the
State of Utah, and cause the Great Seal of the State of
Utah to be affixed, on this 10th day of June 2010.

(State Seal of Utah)

Gary R. Herbert
Governor of the State of Utah
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EXECUTIVE DOCUMENTS

Attest:
Greg Bell
Lieutenant Governor

IN WITNESS WHEREOF, we have here unto signed
our names at Boise Idaho County of Ada, and cause
the Great Seal of the State of Idaho to be affixed, on
this 10th day of June 2010

(State Seal of Idaho)

C. L. "Butch” Otter
Governor of the State of Idaho

Attest:
Ben Ysursa
Secretary of State

EO/006/2010

DAR NOTE: [XX...] indicates information that has been redacted for privacy reasons.

Governor's Proclamation 2010/11/E: Calling Fifty-Eighth Legislature Into the Eleventh Extraordinary
Session

PROCLAMATION

WHEREAS, since the close of the 2010 General Session of the 58th Legislature of the State of Utah, certain matters
have arisen which require immediate legislative attention; and

WHEREAS, Atrticle VII, Section 6 of the Constitution of the State of Utah provides that the Governor may, by
proclamation, convene the Senate in Extraordinary Session;

NOW, THEREFORE, I, GARY R. HERBERT, Governor of the State of Utah, by virtue of the authority vested in me by
the Constitution and Laws of the State of Utah, do by this Proclamation call the Senate only of the 58th Legislature into the
Eleventh Extraordinary Session at the State Capitol in Salt Lake City, Utah, on the 15th day of September, 2010, at 1:30 p.m.,
for the following purpose:

For the Senate to consent to appointments made by the Governor to positions within state government of the State of
Utah since the close of the 2010 General Session of the Legislature of the State of Utah.

IN TESTIMONY WHEREOF, | have hereunto set my
hand and caused to be affixed the Great Seal of the
State of Utah. Done at the Utah State Capitol in Salt
Lake City, Utah, this 1st day of September 2010.
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(State Seal)

Gary R. Herbert
Governor

Greg Bell
Lieutenant Governor

2010/M11/E

End of the Executive Documents Section
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NOTICES OF
PROPOSED RULES

A state agency may file a Prorosep RuLe when it determines the need for a new rule, a substantive change to an
existing rule, or a repeal of an existing rule. Filings received between August 17, 2010, 12:00 a.m., and September
01, 2010, 11:59 p.m. are included in this, the September 15, 2010 issue of the Utah State Bulletin.

In this publication, each Prorosep RuLE is preceded by a RuLe AnaLysis. This analysis provides summary information
about the Prorosep RuLe including the name of a contact person, anticipated cost impact of the rule, and legal
cross-references.

Following the RuLe AnaLysis, the text of the Proposep RuLE is usually printed. New rules or additions made to existing
rules are underlined (e.g., example). Deletions made to existing rules are struck out with brackets surrounding them
(e.g., [example]). Rules being repealed are completely struck out. A row of dots in the text between paragraphs
(ceeeenn ) indicates that unaffected text from within a section was removed to conserve space. Unaffected sections
are not printed. If a Prorosep RuLe is too long to print, the Division of Administrative Rules will include only the RuLe
anALysis. A copy of each rule that is too long to print is available from the filing agency or from the Division of
Administrative Rules.

The law requires that an agency accept public comment on Prorosep RuLes published in this issue of the Utah State
Bulletin until at least October 15, 2010. The agency may accept comment beyond this date and will indicate the last
day the agency will accept comment in the RuLe AnaLysis. The agency may also hold public hearings. Additionally,
citizens or organizations may request the agency hold a hearing on a specific Prorosep RuLe. Section 63G-3-302
requires that a hearing request be received by the agency proposing the rule "in writing not more than 15 days after
the publication date of the proposed rule."

From the end of the public comment period through January 13, 2011, the agency may notify the Division of
Administrative Rules that it wants to make the Proroseb RuLe effective. The agency sets the effective date. The date
may be no fewer than seven calendar days after the close of the public comment period nor more than 120 days
after the publication date of this issue of the Utah State Bulletin. Alternatively, the agency may file a CHaNGE IN
Proposep RuLE in response to comments received. If the Division of Administrative Rules does not receive a Notice
oF Errective Date or a CHanGe IN Proposep RuLe, the Prorosep RuLe lapses and the agency must start the process
over.

The public, interest groups, and governmental agencies are invited to review and comment on Prorosep RuLEs.
Comment may be directed to the contact person identified on the Rule Analysis for each rule.

Prorosep RuLes are governed by Section 63G-3-301; Rule R15-2; and Sections R15-4-3, R15-4-4, R15-4-5,
R15-4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page
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NOTICES OF PROPOSED RULES

DAR File No. 34050

Administrative Services, Facilities
Construction and Management
R23-22-7
Requirements for the Disposition of
Real Property by DFCM

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34050
FILED: 09/01/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this rule change to Section
R23-22-7 is to eliminate language in Subsections
R23-22-7(1)(a) and (iii) and in Subsection R23-22-7(1)(b)(ii)
designating the Legislative Management Committee as the
legal authority on historically significant real property, as well
as property valued at over $500,000.

SUMMARY OF THE RULE OR CHANGE: This rule changes
Section R23-22-7 by eliminating language designating the
Legislative Management Committee as the legal authority to
determine the disposition of historically significant real
property, as well as property valued at over $500,000. The
changes are made to the following subsections: R23-22-7(1)
(a) and (iii); and R23-22-7(1)(b)(ii). The changes further state
that any real property that is of historical significance shall not
be disposed by the Division of Facilities Construction and
Management without the appropriate legal authorization.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 63A-5-103 and Section 63A-5-401

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There are no anticipated costs;
however, there could be some anticipated savings to the state
budget as these changes streamline the process for the
disposition of real property. Savings, if any, would be in the
form of staff time spent on the sale and would be minimal.

¢ LOCAL GOVERNMENTS: There are no anticipated costs;
however there could be some anticipated savings to the local
governments as these changes streamline the process for the
disposition of real property. This could result in minimal
savings to other entities including local government involved
in real estate transactions with the state.

¢ SMALL BUSINESSES: There are no anticipated costs;
however there could be some anticipated savings to small
businesses as these changes streamline the process for the

disposition of real property. This could result in a minimal
savings to small businesses involved in real estate
transactions with the state.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
This change to Section R23-22-7 is only procedural to govern
the disposition of real property and does not affect persons
other than small business, businesses, or local government
entities unless they are involved in a real estate transaction
with the state. As this change streamlines the process for
disposition of real property, if persons were involved in a real
property transaction with the state, it would most likely result
in a minimal savings.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
procedural changes to Section R23-22-7 will not require any
compliance costs for affected persons as they are only
procedural changes that govern the disposition of real
property.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
These changes to Section R23-22-7 are procedural and
streamline the process for the disposition of historically
significant real property, as well as property valued over
$500,000. There are no anticipated costs; however, there
may be a minimal fiscal impact on businesses resulting in
minimal savings for businesses involved in real property
transactions with the state.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:
ADMINISTRATIVE SERVICES
FACILITIES CONSTRUCTION AND MANAGEMENT
ROOM 4110 STATE OFFICE BLDG
450 N STATE ST
SALT LAKE CITY, UT 84114-1201
or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Alan Bachman by phone at 801-538-3105, by FAX at
801-538-3313, or by Internet E-mail at abachman@utah.gov
¢ La Priel Dye by phone at 801-538-3240, by FAX at
801-538-3313, or by Internet E-mail at Idye@utah.gov
¢ Priscilla Anderson by phone at 801-538-9595, by FAX at
801-538-3378, or by Internet E-mail at phanderson@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: D. Gregg Buxton, Director
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DAR File No. 34050

NOTICES OF PROPOSED RULES

R23. Administrative Services, Facilities Construction and
Management.
R23-22. General Procedures for Acquisition and Selling of Real
Property.
R23-22-7. Requirements for the Disposition of Real Property by
DFCM.

(1) Determination of disposition of real property.

(a) Notwithstanding, any other provision of this Rule
R23-22, any real property that is of historical significance to the
State of Utah shall not be disposed by the Division, [regardiess-of

)

Legislatarewithout appropriate authorization.

(i) "Historical significance" for the purposes of this Rule
R23-22 includes real property, including any structures, statues or
other improvements on the real property, that is listed on the
National Register of Historic Places or the State Register.

(i) The Division, after consultation with the State
Historic Preservation Officer, shall make a recommendation to the
Board as to whether a property proposed to be declared as surplus
property, is historically significant based on the definition of
"historically significant" in this Rule. The Board, after considering
the recommendation of the Division as well as any other interested
persons or entities, shall determine whether or not the property is
historically significant.

(iii) A copy of the determination regarding Historical
Significance shall be sent to the State Historic Preservation Officer.[

dispoesttien:]

(b) If the Board has not determined that the real property

is historically significant, then the Building Board may declare the
real property to be surplus under the procedures described in this
Rule.[
—— )] Thereafter, if the appraised value of the real property
is estimated by the Director to be $500,000 or below, then the Board
may authorize the Division to dispose of the real property in
accordance with the provisions of this Rule.

(€4 ol imated-by-the-Bi .

](c) Nothing in the rule shall prohibit the Director from
proceeding with easements, lot line and other minor, incidental
adjustments with other State entities or other public/private persons
or entities, as long as the Director reasonably determines that such
property is not historically significant after consultation with the
State Historic Preservation Officer, that the adjustment is in the
public interest, and that the value of the adjustment as determined
by the Director is less than $100,000.

(2) Determination of surplus property. If the real
property is determined to not be historically significant under this
rule and in addition to the policy of Section R23-22-3, it is the
policy of this Board to efficiently and economically dispose of real
property that is determined by DFCM or the State to be surplus in
accordance with State law. In accordance with State law, DFCM

may recommend to the Board that certain real property be declared
as surplus. The Board shall consider the following factors in the
determination of declaring the property to be surplus:

(a) the input of the Division;

(b) the input of State agencies;

(c) any other input received from concerned persons or
entities; and

(d) the appraised value of the property.

(3) Detailed disposition procedures. After the appropriate
determination is made that the real property is surplus, and it is
determined that the property is not historically significant under this
rule, then DFCM shall endeavor to sell the surplus real property on
the open market, unless such property is to be conveyed to another
State agency or public entity in accordance with Utah law. If there
is such a sale, it shall be as follows:

(a) DFCM shall confirm that all necessary approvals have
been sought for the declaration of surplus property.

(b) Unless otherwise allowed by State law, DFCM shall
obtain at least fair market value for the real property to be sold.
This shall be accomplished by the following:

(i) DFCM shall determine a fair market valuation of the
property prior to the offer for sale. The fair market value
determination used by DFCM in offer for sale shall be based upon
an appraisal completed by an appraiser that specializes in the type
of the subject real property and is a state-certified general appraiser
under Section 61-2B-2, or by a Utah licensed MAI appraiser who
also has such a certificate, except as follows:

(A) When this rule is not applicable under its scope;

(B) When State law otherwise provides that DFCM does
not have to use fair market value; or

(C) When the Director has determined by a writing filed
with DFCM, that the cost of obtaining the appraisal is not justified
in the economic interest of the State of Utah.

(c) DFCM shall establish a listing price based on the
appraisal obtained under this Rule or, if there is no appraisal based
on the above, based upon DFCM's knowledge of prevailing market
conditions and other circumstances customarily used in the industry
for such sales.

(d) DFCM shall advertise the property for sale in such a
manner that is commercially reasonable in the discretion of the
Director. DFCM may set a time deadline for the submission of bids
for the real property based upon the economic conditions at the time
of the sale.

(¢) DFCM shall endeavor to enter into a contract for sale
to the highest reasonable bidder, unless the DFCM Director files a
written justification statement as to why a lower bidder is more
advantageous to the State or if there is a sole bidder, that such bid is
unreasonable. If after a reasonable timeline set by the Director of
public advertisement, no acceptable bid is submitted, then DFCM
may sell the property through a private negotiated sale, provided
that any sale below the fair market value initially established by
DFCM for the subject property is accompanied by a written
justification statement filed by the Director and a copy of which is
provided to the Board prior to execution of the contract for sale.

(f) DFCM shall, in accordance with DFCM's governing
statutes, negotiate, draft and execute the applicable Real Estate
Contract, with due consideration to the comments of the affected
State agency. The affected State agency may be required by DFCM
to be a signatory to the Contract.
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(g) DFCM shall review, approve, and execute when
appropriate, closing documents as prepared by the selected title
company.

(h) DFCM may use boiler plate documents approved as
to form by the Utah Attorney General or shall consult with the Utah
Attorney General regarding provisions of the sale or significant
changes to the boiler plate documents approved as to the form by
the Utah Attorney General.

(1) DFCM shall endeavor to monitor the distribution of
the closing documents.

KEY: real estate, historical significance, property transactions
Date of Enactment or Last Substantive Amendment: [Jwly-S8],
2010

Authorizing, and Implemented or Interpreted Law: 63A-5-103;
63A-5-401

Agriculture and Food, Regulatory
Services

R70-940-7
Blending

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34000
FILED: 08/25/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this amendment is to allow
flexibility for motor fuel manufacturers to meet Federal
requirements for alternative fuel quotas, by expanding the
location where fuel may be blended.

SUMMARY OF THE RULE OR CHANGE: The changes
allow motor fuel to be blended at places such as terminals in
addition to the currently allowed refineries and retail locations;
and allow for temporary permits for blending locations up to
12 months. The changes also clarify that having a separate
fixed tank for ethanol is one method of blending at a retail
location.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 4-33-4

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There will be no impact on the state
budget. Our weights and measures inspectors already test
gasoline for ethanol content.

¢ LOCAL GOVERNMENTS: The rules places no
responsibilities on local government. There should be no cost
or savings to them.

¢ SMALL BUSINESSES: The rules provides significant
savings to gasoline manufacturers and retailers by allowing
them to blend at locations such as terminals. This was not
able to be calculated by the industry.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Major gasoline manufacturer and retailers such as Chevron,
Golden Eagle, Sinclair and others requested these changes.
The rule will benefit the industry and the consumer by
assuring that ethanol they purchase is blended correctly.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
energy companies will have costs of assuring the blends are
correct. No costs has been identified. They are aware of this
and feel it is worth it to be able to blend at more locations.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This rule will give flexibility to the industry regarding the
blending of motor fuels. They will be able to more efficiently
serve their customers and meet the Federal Energy
Alternative Fuels requirements. Industry requested and
supports this rule.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:
AGRICULTURE AND FOOD
REGULATORY SERVICES
350 N REDWOOD RD
SALT LAKE CITY, UT 84116-3034
or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Brett Gurney by phone at 801-538-7158, by FAX at
801-538-7126, or by Internet E-mail at bgurney@utah.gov
+ Kathleen Mathews by phone at 801-538-7103, by FAX at
801-538-7126, or by Internet E-mail at kmathews@utah.gov
¢+ Kyle Stephens by phone at 801-538-7102, by FAX at
801-538-7126, or by Internet E-mail at
kylestephens@utah.gov

¢ Richard Clark by phone at 801-538-7150, by FAX at
801-538-7126, or by Internet E-mail at
richardwclark@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: Leonard Blackham, Commissioner

R70. Agriculture and Food, Regulatory Services.
R70-940. Standards and Testing of Motor Fuel.
R70-940-7. Blending.

A. Blending of motor fuels will be done only at
[refineries—or—at—retailoutlets]facilities equipped [with—ealibrated-
dispensers-or-tanicblenders-that]to accurately measure the products
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to be blended. The finished blend must meet the requirements of
octane, vapor pressure, distillation, and other standards as outlined
by ASTM.

(1) The Department may issue a temporary approval for
the blending of gasoline and ethanol provided that the operator has
a Department-approved plan in place to assure the blended product

meets the referenced requirements. The temporary approval shall
not exceed 12 months.

B. At retail locations, a[A] separate fixed tank or a
method approved by the Utah State Department of Agriculture and
Food shall be used for blending the "methanol or ethanol-based
fuel" into the gasoline.

KEY: inspections, motor fuel

Date of Enactment or Last Substantive Amendment: [June22;
2009]October 22, 2010

Notice of Continuation: August 29, 2006

Authorizing, and Implemented or Interpreted Law: 4-33-4

Commerce, Occupational and
Professional Licensing
R156-17b-310
Exemption from Licensure - Physicians
Dispensing Cosmetic Drug or Injectable
Weight Loss Drug

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 33972
FILED: 08/19/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this rule amendment is to
implement the legislative changes enacted as a result of
passage of S.B. 88, Pharmacy Practice Act Amendments,
sponsored by Senator Curtis Bramble. The bill exempts a
physician or osteopathic physician from the practice of
pharmacy as it applies to the dispensing of a cosmetic drug
or injectable weight loss drug. The statute requires the
Division to adopt rules to specify the drugs that can be
dispensed from a physician's office under the new exemption
and also provides authority to the Division to implement an
administrative rule to address labeling, record keeping,
patient counseling, and storage requirements. (DAR NOTE:
S.B. 88 (2010) is found at Chapter 213, Laws of Utah 2010,
and was effective 05/11/2010.)

SUMMARY OF THE RULE OR CHANGE: A new Section
R156-17b-310 is established to implement S.B. 88.
Subsection R156-17b-310(1) identifies Latisse as a cosmetic

drug that can be dispensed by a physician. Subsection
R156-17b-310(2) identifies human chorionic gonadotropin
(HCG) as an injectable weight loss drug that can be
dispensed under this new exemption. Subsection
R156-17b-310(3) establishes the standards for a label that is
affixed to a drug dispensed by a physician. Subsection
R156-17b-310(4) establishes the record keeping standards,
including requirements for a medication profile, which must
be followed by a physician who chooses to dispense drugs
under this Section. Subsection R156-17b-310(5) establishes
the standard for patient counseling required if a physician
dispenses a cosmetic or injectable weight loss drug in
accordance with this Section. Subsection R156-17b-310(6)
establishes the storage standards for the drugs listed in
Subsections  R156-17b-310(1) and R156-17b-310(2).
Subsection R156-17b-310(7) requires a physician dispensing
a cosmetic or injectable weight loss drug that requires
reconstitution or compounding to follow the United States
Pharmacopeia-National Formulary (USP-NF) 797 standards
for sterile compounding. Subsection R156-17b-310(8)
identifies the factors that must be considered by the Utah
State Board of Pharmacy, Utah Physicians Licensing Board
and the Utah Osteopathic Physician and Surgeon's Licensing
Board when determining if a drug may be dispensed by a
physician.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 58-17b-101 and Section 58-37-1 and
Subsection 58-1-106(1)(a) and Subsection 58-1-202(1)(a)
and Subsection 58-17b-601(1)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Division will incur minimal costs
of approximately $50 to print and distribute the rule once the
proposed amendments are made effective. Any costs
incurred will be absorbed in the Division's current budget.
The proposed amendments allow physicians to dispense
cosmetic or injectable weight loss drugs as defined in this
rule. The legislation also granted authority to the Division to
inspect physician offices should a complaint be made. This
exemption or expanded scope of practice for a physician may
lead to an increase in the number of complaints received by
the Division. Given the new authority to inspect physicians'
offices, the Division's investigators may be able to investigate
a greater number of cases in a more in-depth manner.
However, caseloads will need to be readjusted given there
was no fiscal note and no additional monies provided to
enforce the legislation.

¢ LOCAL GOVERNMENTS: There should be little to no
effect on local government. Local governments do not own or
operate physician offices which may choose to dispense
cosmetic or injectable weight loss drugs.

¢ SMALL BUSINESSES: Currently physicians are not
permitted to dispense prescription drugs. This proposed rule
permits the dispensing, while requiring physicians who
choose to dispense to follow the same dispensing standards
required for pharmacists. A physician who elects to dispense
the drugs listed in Subsections R156-17b-310(1) and
R156-17b-310(2) may incur costs to store and label the
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drugs. There would also be a cost to implement a patient
medication profile and patient counseling including the use of
preprinted pharmacotherapeutic pamphlets for the drugs
dispensed. Also, should a physician choose to dispense
HCG, the powder must be reconstituted/compounded in
accordance with the USP-NF 797 standards for sterile
compounding. This could include the use of a laminar flow
hood which costs approximately $10,000. Also, current
studies indicate a short half-life for compounded HCG which
will require more frequent visits to the physician's office for
more medication at an additional cost to the patient and
revenue for the physician. Exact estimates cannot be
determined. However, because the dispensing of the drugs is
a new permissible activity, the costs are elective.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: It
is possible, but not likely, that a pharmacy could have a
negative fiscal impact if physicians begin to dispense the
listed drugs. However, the drugs involved are limited and the
physicians who specialize in treating the conditions which
require the approved drugs are also limited. It is doubtful that
a general practitioner is going to make the necessary
changes required to dispense HCG, given it must be
reconstituted in a sterile manner under a laminar flow hood.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
would be a cost to a physician who chooses to dispense the
listed drugs from his office. The costs most likely would be
absorbed in the patient fee schedule. A physician who
compounds HCG must follow the standards established in
USP-NF 797 for sterile compounding which includes using a
laminar flow hood when preparing sterile compounds. Exact
estimates of costs cannot be determined due to a wide range
of circumstances relating to physicians and their office
settings.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This rule filing implements recent statutory amendments
which exempt physicians and osteopathic physicians from the
Pharmacy Practice Act for dispensing cosmetic drugs or
injectable weight loss drugs. No fiscal impact to businesses
results from this rule filing beyond that already addressed in
the passage of the statutory amendments.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL

LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY, UT 84111-2316

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Laura Poe by phone at 801-530-6789, by FAX at
801-530-6511, or by Internet E-mail at Ipoe@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 09/28/2010 01:00 PM, Heber Wells Bldg, 160 E 300 S,
Conference Room 474 (fourth floor), Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: Mark Steinagel, Director

R156. Commerce, Occupational and Professional Licensing.
R156-17b. Pharmacy Practice Act Rule.

R156-17b-310. Exemption from Licensure - Physicians
Dispensing Cosmetic Drug or Injectable Weight Loss Drug.

(1) A cosmetic drug that can be dispensed by a physician
licensed under either Title 58, Chapter 67. Utah Medical Practice
Act. or Title 58, Chapter 68, Utah Osteopathic Medical Practice Act,
and in accordance with Subsection 58-17b-309(1)(a) includes:

(a) Latisse.

(2) An injectable weight loss drug that can be dispensed

by a physician licensed under either Title 58, Chapter 67, Utah
Medical Practice Act, or Title 58, Chapter 68, Utah Osteopathic

Medical Practice Act, and in accordance with Subsection
58-17b-309(1)(b) includes:

(a) human chorionic gonadotropin.

(3) In accordance with Subsection 58-17b-309(4)(c). a
physician who chooses to dispense a cosmetic drug or injectable
weight loss drug as listed in Subsections (1) and (2) to the
physician's patients shall have a label securely affixed to the
container indicating the following minimum information:

(a) the name, address and telephone number of the
physician prescribing and dispensing the drug:

(b) the serial number of the prescription as assigned by.
the dispensing physician;

c the fillin
dispensing date;

___ (d) the name of the patient;

(e) the directions for use and cautionary statements, if
any, which are contained in the prescription order or are needed:
(f) the trade, generic or chemical name, amount dispensed

and the strength of dosage form: and
(g) the beyond use date.

(4) A physician who chooses to dispense a cosmetic drug
or an injectable weight loss drug as listed in Subsections (1) and (2)
shall keep inventory records for each drug dispensed and a
prescription dispensing medication profile for each patient receiving
a drug dispensed by the physician. Those records shall be made.
available to the Division upon request by the Division.

(a) The general requirements for an inventory of drugs
dispensed by a physician include:

i) the physician shall be responsible for taking all
required inventories. but may delegate the performance of taking.

the inventory to another person;
(ii) the inventory records must be maintained for a period

of five years and be readily available for inspection;

date of the prescription or its last
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(iii) the inventory records shall be filed separately from
all other records:

iv) the person taking the inventory and the physician
shall indicate the time the inventory was taken and shall sign and
date the inventory with the date the inventory was taken. The
signature of the physician and the date of the inventory shall be
documented within 72 hours or three working days of the completed
initial, annual, change of ownership and closing inventory;

(v) the initial inventory shall be completed within three

working days of the date on which the physician begins to dispense

k) the date after which the prescription should not be
taken or used. or the beyond use date.

(6) In accordance with Subsection 58-17b(309)(4)(c). the

medication storage standards that must be maintained by a
physician who dispenses a drug under Subsection (1) and (2)
provides that the storage space shall be:

(a) kept in an area that is well lighted, well ventilated,
clean and sanitary;
___ (b) equipped to permit the orderly storage of prescription

drugs in a manner to permit clear identification, separation and easy

a drug under Section 58-17b-309: and

(vi) the annual inventory shall be within 12 months
following the inventory date of each year and may be taken within
four days of the specified inventory date and shall include all stocks
including out-of-date drugs.

(b) A prescription dispensing medication profile shall be

maintained for every patient receiving a drug that is dispensed by a
physician in accordance with Section 58-17b-309 for a period of at

retrieval of products and an environment necessary to maintain the

integrity of the drug inventory:

(¢) equipped with a security system to permit detection of
entry at all times when the physician's office or clinic is closed:

(d) at a temperature which is maintained within a range

compatible with the proper storage of drugs; and
e) securely locked with only the physician having access

when the physician's office or clinic is closed.

least one year from the date of the most recent prescription fill or
refill. The medication profile shall be kept as part of the patient's
medical record and include, as a minimum, the following
information:

(1) full name of the patient, address, telephone number,

date of birth or age, and gender;
ii atient history where significant, including known

allergies and drug reactions; and
(iii) a list of drugs being dispensed including:
(A) name of prescription drug:
(B) strength of prescription drug;
(C) quantity dispensed;

D rescription dru,
manufacturer;

(E) date of filling or refilling;

(F) charge for the prescription drug as dispensed to the

lot number and name of

(7) In accordance with Subsection 58-17b-309(5), if a

cosmetic drug or a weight loss drug listed in Subsections (1) and (2)
requires reconstitution or compounding to prepare the drug for
administration, the physician shall follow the USP-NF 797
standards for sterile compounding.

____ (8) In accordance with Subsection 58-17b-309(5). factors
that shall be considered by the Utah State Board of Pharmacy, the
Utah Physicians Licensing Board, and the Utah Osteopathic
Physician and Surgeon's Licensing Board when determining if a

drug may be dispensed by a physician, include whether:
(a)(i) the drug has FDA approval;

i1)(A) is prescribed and dispensed for the conditions or
indication for which the drug was approved to treat; or
(B) the physician takes full responsibility for prescribing

and dispensing a drug for off-label use;
(b) the drug has been approved for self administration by

patient;

(G) any additional comments relevant to the patient's
drug use: and

(H) documentation that patient counseling was provided
in accordance with Subsection (5).

(5) A physician who is dispensing a cosmetic drug or

injectable weight loss drug listed in Subsections (1) and (2) in
accordance with Subsection 58-17b-309(4)(c). shall include the
following elements when providing patient counseling:

(a) the name and description of the prescription drug:;

(b) the dosage form. dose. route of administration and
duration of drug therapy;

(c) intended use of the drug and expected action;

d) special directions and precautions for preparation

administration and use by the patient;
(e) common severe side or adverse effects or interactions

and therapeutic contraindications that may be encountered,

including their avoidance, and the action required if they occur;

(f) techniques for self-monitoring drug therapy:

(g) proper storage;

(h) prescription refill information;

(1) action to be taken in the event of a missed dose;

(J)_physician comments relevant to the individual's drug
therapy, including any other information specific to the patient or
drug: and

the FDA;

(c) the stability of the drug is adequate for the supply
being dispensed; and

(d) the drug can be safely dispensed by a practitioner.

KEY: pharmacists, licensing, pharmacies

Date of Enactment or Last Substantive Amendment: [August2;
12010

Notice of Continuation: February 23, 2010

Authorizing, and Implemented or Interpreted Law:
58-17b-101; 58-17b-601(1); 58-37-1; 58-1-106(1)(a); 58-1-202(1)
(@)

Environmental Quality, Air Quality
R307-401-9
Small Source Exemption
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NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34051
FILED: 09/01/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: On 05/13/2010, the Environmental Protection
Agency (EPA) issued a final rule that addresses greenhouse
gas (GHG) emissions from stationary sources under the
Clean Air Act permitting programs. This final rule sets
thresholds for GHG emissions that define when permits are
required for new and existing industrial facilities under the
New Source Review Prevention of Significant Deterioration
(PSD) and Title V Operating Permit programs. These
changes must be incorporated into our rules in order to
comply with the federal requirements. Additionally, these
changes will allow Utah to obtain primacy for permitting
sources of GHG in Utah.

SUMMARY OF THE RULE OR CHANGE: This rule
amendment excludes sources from the requirement to obtain
an Approval Order if their GHG emissions are below the
thresholds established by EPA.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 19-2-108 and Subsection 19-2-104(3)

(a)

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: No costs or savings are expected
for state government because these revisions do not create
new requirements for state government.

¢ LOCAL GOVERNMENTS: No costs or savings are
expected for local governments because these revisions do
not create new requirements for local governments.

¢ SMALL BUSINESSES: No costs or savings are expected
for small business because these revisions do not create new
requirements for small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: No
costs or savings are expected for persons other than small
businesses, businesses, or local government entities
because these revisions do not create new requirements for
persons other than small businesses, businesses, or local
government.

COMPLIANCE COSTS FOR AFFECTED PERSONS: No
costs are expected for affected persons because these
revisions do not create new requirements for affected
persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This amendment does not create new requirements.
Therefore, no additional costs are expected. Without this
change, the EPA plans to issue a SIP call directing us to
make these changes followed by the implementation of a

Federal Implementation Plan (FIP). This would make the
EPA the permitting authority for Utah sources of GHG.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

AIR QUALITY

FOURTH FLOOR

195 N 1950 W

SALT LAKE CITY, UT 84116-3085

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
+ Kimberly Kreykes by phone at 801-536-4042, by FAX at
801-536-4099, or by Internet E-mail at kkreykes@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 10/07/2010 01:30 PM, DEQ Board Room (Room 1015), 195
N 1950 W, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2011

AUTHORIZED BY: Bryce Bird, Planning Branch Manager

R307. Environmental Quality, Air Quality.
R307-401. Permit: New and Modified Sources.
R307-401-9. Small Source Exemption.

(1) A small stationary source is exempted from the
requirement to obtain an approval order in R307-401-5 through 8 if
the following conditions are met.

(a) its actual emissions are less than 5 tons per year per
air contaminant of any of the following air contaminants: sulfur
dioxide, carbon monoxide, nitrogen oxides, PMj(, ozone, or

volatile organic compounds;

(b) its actual emissions are less than 500 pounds per year
of any hazardous air pollutant and less than 2000 pounds per year of
any combination of hazardous air pollutants;

(c) its actual emissions are less than 500 pounds per year
of any air contaminant not listed in (a)( or (b) above and less than
2000 pounds per year of any combination of air contaminants not
listed in (a) or (b) above.

(d) Air contaminants that are drawn from the
environment through equipment in intake air and then are released
back to the environment without chemical change, as well as carbon
dioxide, nitrogen, oxygen, argon, neon, helium, krypton, xenon
should not be included in emission calculations when determining
applicability under (a) through (c) above.

(2) The owner or operator of a source that is exempted
from the requirement to obtain an approval order under (1) above
shall no longer be exempt if actual emissions in any subsequent
year exceed the emission thresholds in (1) above. The owner or
operator shall submit a notice of intent under R307-401-5 no later
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than 180 days after the end of the calendar year in which the source
exceeded the emission threshold.

(3) Small Source Exemption - Registration. The
executive secretary will maintain a registry of sources that are
claiming an exemption under R307-401-9. The owner or operator
of a stationary source that is claiming an exemption under
R307-401-9 may submit a written registration notice to the
executive secretary. The notice shall include the following
minimum information:

(a) identifying information, including company name and
address, location of source, telephone number, and name of plant
site manager or point of contact;

(b) a description of the nature of the processes involved,
equipment, anticipated quantities of materials used, the type and
quantity of fuel employed and nature and quantity of the finished
product;

(c) identification of expected emissions;

(d) estimated annual emission rates;

(e) any control apparatus used; and

(f) typical operating schedule.

(4) An exemption under R307-401-9 does not affect the
requirements of R307-401-17, Temporary Relocation.

(5) A stationary source that is not required to obtain a
permit under R307-405 for greenhouse gases. as defined in
R307-405-3(9)(a), is not required to obtain an approval order for
greenhouse gases under R307-401. This exemption does not affect
the requirement to obtain an approval order for any other air
contaminant emitted by the stationary source.

KEY: air pollution, permits, approval orders, greenhouse gases
Date of Enactment or Last Substantive Amendment: [February
8;2008]2011

Notice of Continuation: July 13, 2007

Authorizing, and Implemented or Interpreted Law: 19-2-104(3)
(q); 19-2-108

Environmental Quality, Air Quality
R307-405-3
Definitions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34052
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: On 05/13/2010, the Environmental Protection
Agency (EPA) issued a final rule that addresses greenhouse
gas (GHG) emissions from stationary sources under the
Clean Air Act permitting programs. This final rule sets
thresholds for GHG emissions that define when permits are

required for new and existing industrial facilities under the
New Source Review Prevention of Significant Deterioration
(PSD) and Title V Operating Permit programs. These
changes must be incorporated into our rules in order to
comply with the federal requirements. Additionally, these
changes will allow Utah to obtain primacy for permitting
sources of GHG in Utah.

SUMMARY OF THE RULE OR CHANGE: This rule
amendment incorporates changes for the New Source
Review PSD program required by the 05/13/2010, EPA final
rule. These changes include the addition of the definition of
"subject to regulation".

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 19-2-104

MATERIALS INCORPORATED BY REFERENCES:
+ Adds 75 FR 25686, published by Government
Printing Office, 05/07/2010
+ Adds 74 FR 56395-96, published by Government
Printing Office, 10/30/2009

ANTICIPATED COST OR SAVINGS TO:

+ THE STATE BUDGET: While additional direct costs are not
anticipated at this time, this rulemaking will add workload to
permitting staff, resulting in longer permit issuance times as
they address this new pollutant. Hence, fewer permits will be
issued per unit of time than previously.

¢ LOCAL GOVERNMENTS: No costs or savings are
expected for local government because these revisions do
not create new requirements for local government.

¢ SMALL BUSINESSES: No costs or savings are expected
for small businesses because these revisions do not create
new requirements for small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: No
costs or savings are expected for persons other than small
businesses, businesses, or local government entities
because these revisions do not create new requirements for
persons other than small businesses, businesses, or local
government.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Costs
will increase for those sources (businesses) that are subject
to this rulemaking as they will have to address this new
pollutant in air permit applications and comply with any
applicable requirements. These costs are unknown as they
are costs incurred by the companies that they pay those who
prepare their application (either in-house staff or contractors).

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Costs will increase for those sources (businesses) that are
subject to this rulemaking as they will have to address this
new pollutant in air permit applications and comply with any
applicable requirements. Without this change, the EPA plans
to issue a SIP call directing us to make these changes
followed by the implementation of a Federal Implementation
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Plan (FIP). This would make the EPA the permitting authority
for Utah sources of GHG.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

AIR QUALITY

FOURTH FLOOR

195 N 1950 W

SALT LAKE CITY, UT 84116-3085

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Kimberly Kreykes by phone at 801-536-4042, by FAX at
801-536-4099, or by Internet E-mail at kkreykes@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 10/07/2010 01:30 PM, DEQ Board Room (Room 1015), 195
N 1950 W, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2011

AUTHORIZED BY: Bryce Bird, Planning Branch Manager

R307. Environmental Quality, Air Quality.

R307-405. Permits: Major Sources in Attainment or
Unclassified Areas (PSD).

R307-405-3. Definitions.

(1) Except as provided in (2) below, the definitions
contained in 40 CFR 52.21(b) are hereby incorporated by reference.

(2)(a)(i) "Major Source Baseline Date" means:

(A) in the case of particulate matter:

() for Davis, Salt Lake, Utah and Weber Counties, the
date that EPA approves the PM10 maintenance plan that was
adopted by the Board on July 6, 2005;

(II) for all other areas of the State, January 6, 1975;

(B) in the case of sulfur dioxide:

(D) for Salt Lake County, the date that EPA approves the
sulfur dioxide maintenance plan that was adopted by the Board on
January 5, 2005;

(II) for all other areas of the State, January 6, 1975; and

(C) in the case of nitrogen dioxide, February 8, 1988.

(i1) "Minor Source Baseline Date" means the earliest date
after the trigger date on which a major stationary source or a major
modification subject to 40 CFR 52.21 or R307-405 submits a
complete application under the relevant regulations. The trigger
date is:

(A) In the case of particulate matter and sulfur dioxide,
August 7, 1977, and

(B) in the case of nitrogen dioxide, February 8, 1988.

(iii) The baseline date is established for each pollutant for
which increments or other equivalent measures have been
established if:

(A) the area in which the proposed source or modification
would construct is designated as attainment or unclassifiable under
section 107(d)(i)(D) or (E) of the Act for the pollutant on the date of
its complete application under 40 CFR 52.21 or R307-405; and

(B) in the case of a major stationary source, the pollutant
would be emitted in significant amounts, or, in the case of a major
modification, there would be a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date established originally
for the TSP increments shall remain in effect and shall apply for
purposes of determining the amount of available PM10 increments,
except that the executive secretary shall rescind a minor source
baseline date where it can be shown, to the satisfaction of the
executive secretary, that the emissions increase from the major
stationary source, or net emissions increase from the major
modification, responsible for triggering that date did not result in a
significant amount of PM10 emissions.

(b) In the definition of "baseline area" in 40 CFR
52.21(b)(15)(ii)(b) insert the words "or R307-405" after "Is subject
to 40 CFR 52.21".

(c) "Reviewing Authority" means the executive secretary.

(d)(i) The term "Administrator" shall be changed to
"executive secretary" throughout R307-405, except as provided in
(ii).

(i) The term "Administrator" shall be changed to "EPA
Administrator" in the following incorporated sections:

(A) 40 CFR 52.21(b)(17),

(B) 40 CFR 52.21(b)(37)(i),

(C) 40 CFR 52.21(b)(43),

(D) 40 CFR 52.21(b)(48)(ii)(c),

(E) 40 CFR 52.21(b)(50)(i),

(F) 40 CFR 52.21(1)(2),

(G) 40 CFR 52.21(p)(2), and

(H) 40 CFR 51.166(q)(2)(iv).

(e) The following definitions or portions of definitions
that apply to the equipment repair and replacement provisions are
not incorporated because these provisions were vacated by the DC
Circuit Court of Appeals on March 17, 2006:

(i) in the definition major modification in 40 CFR
52.21(b)(2), the second sentence in subparagraph (iii)(a),

(ii) the definition of "process unit" in 40 CFR 52.21(b)
(55),

(iii) the definition of "functionally equivalent component"
in 40 CFR 52.21(b)(56),

(iv) the definition of "fixed capital cost" in 40 CFR 52.21
(b)(57), and

(v) the definition of "total capital investment" in 40 CFR
52.21(b)(58).

(f) In the definition of "Regulated NSR pollutant” in 40
CFR 52.21(b)(50), subparagraph (iv) shall be changed to read. "Any
pollutant that otherwise is subject to regulation under the Act." A
new subparagraph (v) shall be added that reads, "The term regulated
NSR pollutant shall not include any or all hazardous air pollutants
either listed in section 112 of the federal Clean Air Act, or added to
the list pursuant to section 112(b)(2) of the federal Clean Air Act,
and which have not been delisted pursuant to section 112(b)(3) of
the federal Clean Air Act, unless the listed hazardous air pollutant is

also regulated as a constituent or precursor of a general pollutant
listed under section 108 of the federal Clean Air Act."
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(3) "Air Quality Related Values," as used in analyses
under 40 CFR 52.21 (p) that is incorporated by reference in
R307-405-17, means those special attributes of a Class I area,
assigned by a federal land manager, that are adversely affected by
air quality.

(4) "Heat input" means heat input as defined in 40 CFR
52.01(g), that is hereby incorporated by reference.

(5) "Title V permit" means any permit or group of
permits covering a Part 70 source that is issued, renewed, amended,
or revised pursuant to R307-415.

(6) "Title V Operating Permit Program" means R307-415.

(7) The definition of "Good Engineering Practice (GEP)
Stack Height" as defined in R307-410 shall apply in this rule.

(8) The definition of "Dispersion Technique" as defined
in R307-410 shall apply in this rule.

(9) "Subject to regulation" means, for any air pollutant.
that the pollutant is subject to either a provision in the federal Clean
Air Act, or a nationally-applicable regulation codified by the
Administrator in subchapter C of 40 CFR Chapter I, that requires.
actual control of the quantity of emissions of that pollutant, and that
such a control requirement has taken effect and is operative to_
control, limit or restrict the quantity of emissions of that pollutant.
released from the regulated activity. Except that:

(a) "Greenhouse gases (GHGs)." the air pollutant defined
in 40 CFR 86.1818-12(a) (Federal Register, Vol. 75, Page 25686) as
the aggregate group of six greenhouse gases: carbon dioxide
nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and
sulfur hexafluoride. shall not be subject to regulation except as
provided in paragraphs (d) through (e) of this section.

(b) For purposes of paragraphs (c) through (e) of this
section, the term "tons per year CO2 equivalent emissions
(CO2¢)" shall represent an amount of GHGs emitted, and shall be
computed as follows:

(i) Multiplying the mass amount of emissions (tpy), for
cach of the six greenhouse gases in the pollutant GHGs, by the gas's
associated global warming potential published at Table A-1 to
subpart A of 40 CFR Part 98 - Global Warming Potentials, that is
hereby incorporated by reference (Federal Register, Vol. 74, Pages
56395-96).

(i) Sum the resultant value from paragraph (b)(i) of this
section for each gas to compute a tpy CO2e.

(c) The term "emissions increase" as used in paragraphs
(d) through (e) of this section shall mean that both a significant
emissions increase (as calculated using the procedures in 40 CFR
52.21 (a)(2)(iv) that is incorporated by reference in R307-405-2)

and a significant net emissions increase (as defined in paragraphs 40
CFR 52.21(b)(3) and (b)(23) that is incorporated by reference in

R307-405-3) occur. For the pollutant GHGs, an emissions increase
shall be based on tpy CO2e, and shall be calculated assuming the
pollutant GHGs is a regulated NSR pollutant, and "significant" is
defined as 75.000 tpy CO2e¢ instead of applying the value in
paragraph 40 CFR 52.21(b)(23)(ii).

(d) Beginning January 2, 2011, the pollutant GHGs is
subject to regulation if:

i) The stationary source is a new major stationary source
for a regulated NSR pollutant that is not GHGs, and also will emit
or will have the potential to emit 75,000 tpy CO2e or more; or

(ii) The stationary source is an existing major stationary

source for a regulated NSR pollutant that is not GHGs, and also will

have an emissions increase of a regulated NSR pollutant, and an
emissions increase of 75.000 tpy CO2e or more; and,

(e) Beginning July 1, 2011, in addition to the provisions
in paragraph (d) of this section, the pollutant GHGs shall also be.
subject to regulation:

(i) At a new stationary source that will emit or have the
potential to emit 100,000 tpy CO2e; or

(ii) At an existing stationary source that emits or has the
potential to emit 100,000 tpy CO2e, when such stationary source

undertakes a physical change or change in the method of operation
that will result in an emissions increase of 75,000 tpy CO2e or

more.

KEY: air pollution, PSD, Class I area, greenhouse gases

Date of Enactment or Last Substantive Amendment: [February
526092011

Notice of Continuation: February 5, 2009

Authorizing, and Implemented or Interpreted Law: 19-2-104

Environmental Quality, Air Quality
R307-415-3

Definitions

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34053
FILED: 09/01/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: On 05/13/2010, the Environmental Protection
Agency (EPA) issued a final rule that addresses greenhouse
gas (GHG) emissions from stationary sources under the
Clean Air Act permitting programs. This final rule sets
thresholds for GHG emissions that define when permits are
required for new and existing industrial facilities under the
New Source Review Prevention of Significant Deterioration
(PSD) and Title V Operating Permit programs. These
changes must be incorporated into our rules in order to
comply with the federal requirements. Additionally, these
changes will allow Utah to obtain primacy for permitting
sources of GHG in Utah.

SUMMARY OF THE RULE OR CHANGE: This rule
amendment incorporates changes for the Title V Operating
Permit program required by the 05/13/2010, EPA final rule.
These changes include the addition of the definitions of
"regulated NSR pollutant" and "subject to regulation”.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 19-2-10 and Section 19-2-109.1
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MATERIALS INCORPORATED BY REFERENCES:
¢ Adds 75 FR 56395-96, published by Government
Printing Office, 10/30/2009
¢ Adds 75 FR 25686, published by Government
Printing Office, 05/07/2010

ANTICIPATED COST OR SAVINGS TO:

¢+ THE STATE BUDGET: While additional direct costs are not
anticipated at this time, this rulemaking will add workload to
permitting staff, resulting in longer permit issuance times as
they address this new pollutant. Hence, fewer permits will be
issued per unit of time than previously.

¢ LOCAL GOVERNMENTS: No costs or savings are
expected for local governments because these revisions do
not create new requirements for local governments.

¢ SMALL BUSINESSES: No costs or savings are expected
for small business because these revisions do not create new
requirements for small businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES: No
costs or savings are expected for persons other than small
businesses, businesses, or local government entities
because these revisions do not create new requirements for
persons other than small businesses, businesses, or local
government.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Costs
will increase for those sources (businesses) that are subject
to this rulemaking as they will have to address this new
pollutant in air permit applications and comply with any
applicable requirements. These costs are unknown as they
are costs incurred by the companies that they pay those who
prepare their application (either in-house staff or contractors).

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Costs will increase for those sources (businesses) that are
subject to this rulemaking as they will have to address this
new pollutant in air permit applications and comply with any
applicable requirements. Without this change, the EPA plans
to issue a SIP call directing us to make these changes
followed by the implementation of a Federal Implementation
Plan (FIP). This would make the EPA the permitting authority
for Utah sources of GHG.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

AIR QUALITY

FOURTH FLOOR

195 N 1950 W

SALT LAKE CITY, UT 84116-3085

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
¢ Kimberly Kreykes by phone at 801-536-4042, by FAX at
801-536-4099, or by Internet E-mail at kkreykes@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

INTERESTED PERSONS MAY ATTEND A PUBLIC
HEARING REGARDING THIS RULE:

+ 10/07/2010 01:30 PM, DEQ Board Room (Room 1015), 195
N 1950 W, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2011

AUTHORIZED BY: Bryce Bird, Planning Branch Manager

R307. Environmental Quality, Air Quality.
R307-415. Permits: Operating Permit Requirements.
R307-415-3. Definitions.

(1) The definitions contained in R307-101-2 apply
throughout R307-415, except as specifically provided in (2).

(2) The following additional definitions apply to
R307-415.

"Act" means the Clean Air Act, as amended, 42 U.S.C.
7401, et seq.

"Administrator" means the Administrator of EPA or his or
her designee.

"Affected States" are all states:

(a) Whose air quality may be affected and that are
contiguous to Utah; or

(b) That are within 50 miles of the permitted source.

"Air Pollutant" means an air pollution agent or
combination of such agents, including any physical, chemical,
biological, or radioactive (including source material, special nuclear
material, and byproduct material) substance or matter which is
emitted into or otherwise enters the ambient air. Such term includes
any precursors to the formation of any air pollutant, to the extent the
Administrator has identified such precursor or precursors for the
particular purpose for which the term air pollutant is used.

"Applicable requirement" means all of the following as
they apply to emissions units in a Part 70 source, including
requirements that have been promulgated or approved by the Board
or by the EPA through rulemaking at the time of permit issuance but
have future-effective compliance dates:

(a) Any standard or other requirement provided for in the
State Implementation Plan;

(b) Any term or condition of any approval order issued
under R307-401;

(c) Any standard or other requirement under Section 111
of the Act, Standards of Performance for New Stationary Sources,
including Section 111(d);

(d) Any standard or other requirement under Section 112
of the Act, Hazardous Air Pollutants, including any requirement
concerning accident prevention under Section 112(r)(7) of the Act;

(e) Any standard or other requirement of the Acid Rain
Program under Title IV of the Act or the regulations promulgated
thereunder;

(f) Any requirements established pursuant to Section
504(b) of the Act, Monitoring and Analysis, or Section 114(a)(3) of
the Act, Enhanced Monitoring and Compliance Certification;
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(g) Any standard or other requirement governing solid
waste incineration, under Section 129 of the Act;

(h) Any standard or other requirement for consumer and
commercial products, under Section 183(e) of the Act;

(i) Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI of the
Act, unless the Administrator has determined that such requirements
need not be contained in an operating permit;

(j) Any national ambient air quality standard or increment
or visibility requirement under part C of Title I of the Act, but only
as it would apply to temporary sources permitted pursuant to
Section 504(e) of the Act;

(k) Any standard or other requirement under rules
adopted by the Board.

"Area source" means any stationary source that is not a
major source.

"Designated representative" shall have the meaning given
to it in Section 402 of the Act and in 40 CFR Section 72.2, and
applies only to Title IV affected sources.

"Draft permit" means the version of a permit for which
the Executive Secretary offers public participation under
R307-415-7i or affected State review under R307-415-8(2).

"Emissions allowable under the permit" means a
federally-enforceable permit term or condition determined at
issuance to be required by an applicable requirement that
establishes an emissions limit, including a work practice standard,
or a federally-enforceable emissions cap that the source has
assumed to avoid an applicable requirement to which the source
would otherwise be subject.

"Emissions unit" means any part or activity of a stationary
source that emits or has the potential to emit any regulated air
pollutant or any hazardous air pollutant. This term is not meant to
alter or affect the definition of the term "unit" for purposes of Title
IV of the Act, Acid Deposition Control.

"Final permit" means the version of an operating permit
issued by the Executive Secretary that has completed all review
procedures required by R307-415-7a through 7i and R307-415-8.

"General permit" means an operating permit that meets
the requirements of R307-415-6d.

"Hazardous Air Pollutant" means any pollutant listed by
the Administrator as a hazardous air pollutant under Section 112(b)
of the Act.

"Major source" means any stationary source (or any group
of stationary sources that are located on one or more contiguous or
adjacent properties, and are under common control of the same
person (or persons under common control)) belonging to a single
major industrial grouping and that are described in paragraphs (a),
(b), or (c) of this definition. For the purposes of defining "major
source," a stationary source or group of stationary sources shall be
considered part of a single industrial grouping if all of the pollutant
emitting activities at such source or group of sources on contiguous
or adjacent properties belong to the same Major Group (all have the
same two-digit code) as described in the Standard Industrial
Classification Manual, 1987. Emissions resulting directly from an
internal combustion engine for transportation purposes or from a
non-road vehicle shall not be considered in determining whether a
stationary source is a major source under this definition.

(a) A major source under Section 112 of the Act,
Hazardous Air Pollutants, which is defined as: for pollutants other

than radionuclides, any stationary source or group of stationary
sources located within a contiguous area and under common control
that emits or has the potential to emit, in the aggregate, ten tons per
year or more of any hazardous air pollutant or 25 tons per year or
more of any combination of such hazardous air pollutants.
Notwithstanding the preceding sentence, emissions from any oil or
gas exploration or production well, with its associated equipment,
and emissions from any pipeline compressor or pump station shall
not be aggregated with emissions from other similar units, whether
or not such units are in a contiguous area or under common control,
to determine whether such units or stations are major sources.

(b) A major stationary source of air pollutants, as defined
in Section 302 of the Act, that directly emits or has the potential to
emit, 100 tons per year or more of any air pollutant_subject to
regulation, including any major source of fugitive emissions or
fugitive dust of any such pollutant as determined by rule by the
Administrator.  The fugitive emissions or fugitive dust of a
stationary source shall not be considered in determining whether it
is a major stationary source for the purposes of Section 302(j) of the
Act, unless the source belongs to any one of the following
categories of stationary source:

(i) Coal cleaning plants with thermal dryers;

(i) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;

(viil) Municipal incinerators capable of charging more
than 250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants, furnace process;

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers, or combination thereof, totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil-fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input;

(xxvii) Any other stationary source category, which as of
August 7, 1980 is being regulated under Section 111 or Section 112
of the Act.

(c) A major stationary source as defined in part D of Title
I of the Act, Plan Requirements for Nonattainment Areas, including:

(i) For ozone nonattainment areas, sources with the
potential to emit 100 tons per year or more of volatile organic
compounds or oxides of nitrogen in areas classified as "marginal" or
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"moderate," 50 tons per year or more in areas classified as
"serious," 25 tons per year or more in areas classified as "severe,"
and 10 tons per year or more in areas classified as "extreme"; except
that the references in this paragraph to 100, 50, 25, and 10 tons per
year of nitrogen oxides shall not apply with respect to any source
for which the Administrator has made a finding, under Section
182(f)(1) or (2) of the Act, that requirements under Section 182(f)
of the Act do not apply;

(i) For ozone transport regions established pursuant to
Section 184 of the Act, sources with the potential to emit 50 tons
per year or more of volatile organic compounds;

(iii) For carbon monoxide nonattainment areas that are
classified as "serious" and in which stationary sources contribute
significantly to carbon monoxide levels as determined under rules
issued by the Administrator, sources with the potential to emit 50
tons per year or more of carbon monoxide;

(iv) For PM-10 particulate matter nonattainment areas
classified as "serious," sources with the potential to emit 70 tons per
year or more of PM-10 particulate matter.

"Non-Road Vehicle" means a vehicle that is powered by
an internal combustion engine (including the fuel system), that is
not a self-propelled vehicle designed for transporting persons or
property on a street or highway or a vehicle used solely for
competition, and is not subject to standards promulgated under
Section 111 of the Act (New Source Performance Standards) or
Section 202 of the Act (Motor Vehicle Emission Standards).

"Operating permit" or "permit," unless the context
suggests otherwise, means any permit or group of permits covering
a Part 70 source that is issued, renewed, amended, or revised
pursuant to these rules.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415, as provided in R307-415-4.

"Permit modification" means a revision to an operating
permit that meets the requirements of R307-415-7f.

"Permit revision" means any permit modification or
administrative permit amendment.

"Permit shield" means the permit shield as described in
R307-415-6f.

"Proposed permit" means the version of a permit that the
Executive Secretary proposes to issue and forwards to EPA for
review in compliance with R307-415-8.

"Renewal" means the process by which a permit is
reissued at the end of its term.

"Responsible official" means one of the following:

(a) For a corporation: a president, secretary, treasurer, or
vice-president of the corporation in charge of a principal business
function, or any other person who performs similar policy or
decision-making functions for the corporation, or a duly authorized
representative of such person if the representative is responsible for
the overall operation of one or more manufacturing, production, or
operating facilities applying for or subject to a permit and either:

(i) the operating facilities employ more than 250 persons
or have gross annual sales or expenditures exceeding $25 million in
second quarter 1980 dollars; or

(i) the delegation of authority to such representative is
approved in advance by the Executive Secretary;

(b) For a partnership or sole proprietorship: a general
partner or the proprietor, respectively;

(c) For a municipality, State, Federal, or other public
agency: either a principal executive officer or ranking elected
official. For the purposes of R307-415, a principal executive officer
of a Federal agency includes the chief executive officer having
responsibility for the overall operations of a principal geographic
unit of the agency;

(d) For Title IV affected sources:

(i) The designated representative in so far as actions,
standards, requirements, or prohibitions under Title IV of the Act,
Acid Deposition Control, or the regulations promulgated thereunder
are concerned;

(ii)) The responsible official as defined above for any
other purposes under R307-415.

"Stationary source" means any building, structure, facility,
or installation that emits or may emit any regulated air pollutant or
any hazardous air pollutant.

"

___ "Subject to regulation" means, for any air pollutant, that
the pollutant is subject to either a provision in the Clean Air Act, or
a nationally-applicable regulation codified by the Administrator in
subchapter C of 40 CFR Chapter I, that requires actual control of
the quantity of emissions of that pollutant, and that such a control
requirement has taken effect and is operative to control, limit or.
restrict the quantity of emissions of that pollutant released from the
regulated activity. Except that:

_ (a) "Greenhouse gases (GHGs)." the air pollutant defined
in 40 CFR 86.1818-12(a) (Federal Register, Vol. 75, Page 25686) as
the aggregate group of six greenhouse gases: carbon dioxide,
nitrous oxide, methane, hydrofluorocarbons. perfluorocarbons, and
sulfur hexafluoride, shall not be subject to regulation unless, as of

July 1, 2011, the GHG emissions are at a stationary source emitting
or having the potential to emit 100,000 tons per year (1] CcOo2

equivalent emissions.

(b) The term "tpy CO2 equivalent emissions (CO2e)"
shall represent an amount of GHGs emitted. and shall be computed
by multiplying the mass amount of emissions (tpy). for each of the
six greenhouse gases in the pollutant GHGs, by the gas's associated
global warming potential published at Table A-1 to subpart A of 40
CFR _Part 98--Global Warming Potentials, that is hereby
incorporated by reference (Federal Register, Vol. 74, Pages
56395-96). and summing the resultant value for each to compute a

tpy CO2e.
"Title IV Affected source" means a source that contains

one or more affected units as defined in Section 402 of the Act and
in 40 CFR, Part 72.

KEY: air pollution, greenhouse gases[envirenmental—
proteetion], operating permit, emission fees
Date of Enactment or Last Substantive
[Nevember-9;-2007]2011

Notice of Continuation: July 13,2007
Authorizing, and Implemented or Interpreted Law: 19-2-109.1;
19-2-104

Amendment:
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NOTICES OF PROPOSED RULES

Health, Health Care Financing,
Coverage and Reimbursement Policy
R414-1-7
Aliens

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34035
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to remove language
that unnecessarily incorporates federal law by reference.

SUMMARY OF THE RULE OR CHANGE: This change
removes language that unnecessarily incorporates federal
law by reference. It also makes other minor corrections.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no impact to the state
budget because this change only clarifies and removes
unnecessary language from the rule text. It neither affects
Medicaid services nor does it affect Medicaid eligibility.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide Medicaid
services and do not determine Medicaid eligibility.

¢ SMALL BUSINESSES: There is no impact to small
businesses because this change only clarifies and removes
unnecessary language from the rule text. It neither affects
Medicaid services nor does it affect Medicaid eligibility.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no impact to Medicaid clients and to Medicaid
providers because this change only clarifies and removes
unnecessary language from the rule text. It neither affects
Medicaid services nor does it affect Medicaid eligibility.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs because this change only clarifies
and removes unnecessary language from the rule text. It
neither affects Medicaid services nor does it affect Medicaid
eligibility.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This deletion of unnecessary language will have no fiscal
impact on regulated business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-1. Utah Medicaid Program.
R414-1-7. Aliens.

(1) Certain qualified aliens described in Title IV of
[Publie Eaw—104-193]Pub. L. No. 104 193, 110 Stat. 2105, may be
eligible for the Medicaid program. All other aliens are prohibited
from receiving non-emergency services[;] as described in Section

1903(v) of the Social Security Act[;—whteh—is—adopted—and—
ineorporated-by-referenee

].

(2) [Alens]An alien who [are]is prohibited from
receiving non-emergency services will have "Emergency Services
Only Program" printed on [thetr]his Medical Identification Card[s],

as noted in Rule R414-3A.

Coverage and

KEY: Medicaid

Date of Enactment or Last Substantive Amendment: [May-1],
2010

Notice of Continuation: April 16,2007

Authorizing, and Implemented or Interpreted Law:
26-18-3; 2[3]6-34-2

26-1-5;

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-10
Physician Services
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DAR File No. 34032

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34032
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to clarify service
coverage for physician services.

SUMMARY OF THE RULE OR CHANGE: This amendment
clarifies that Medicaid does not cover certain clinic services.
It also makes other updates and corrections.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-18-3

MATERIALS INCORPORATED BY REFERENCES:
¢ Updates 42 CFR 441, Subpart F, published by
Government Printing Office, 10/01/2009

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Department does not expect
any impact to the state budget because this change only
clarifies that Medicaid does not cover certain clinic services.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide physician
services for Medicaid clients.

¢ SMALL BUSINESSES: The Department does not expect
any impact to small businesses because this change only
clarifies that Medicaid does not cover certain clinic services.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The Department does not expect any impact to Medicaid
providers or to Medicaid clients because this change only
clarifies that Medicaid does not cover certain clinic services.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs to a single Medicaid provider or to a
Medicaid client because this change only clarifies that
Medicaid does not cover certain clinic services.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This update to the rule will not reduce reimbursement to
existing providers.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

+ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.

R414-10. Physician Services.

R414-10-1. Introduction and Authority.

(1) The Physician Services Program provides a scope of
physician services to meet the basic medical needs of eligible
Medicaid recipients. It encompasses the art and science of caring
for those who are ill through the practice of medicine or osteopathy
defined in Title 58, Chapter 12[;-H€A].

(2) Physician services are a mandatory Medicaid, Title
XIX, program authorized by Sections 1901 and 1905(a)(1) of the
Social Security Act, 42 CFR 440.50[;-Oetober—1996—edition;] and
Sections 26-1-5 and 26-18-3[;HEA].

Coverage and

R414-10-5. Service Coverage.

(1) Physician services involve direct patient care and
securing and supervising appropriate diagnostic ancillary tests or
services in order to diagnose the existence, nature, or extent of
illness, injury, or disability. In addition, physician services involve
establishing a course of medically necessary treatment designed to
prevent or minimize the adverse effects of human disease, pain,
illness, injury, infirmity, deformity, or other impairments to a client's
physical or mental health.

(2) Physician services may be provided only within the
parameters of accepted medical practice and are subject to
limitations and exclusions established by the Department on the
basis of medical necessity, appropriateness, and utilization control
considerations.

(3) Program limitations and noncovered services are
established by specific program policy maintained in the Physician
Provider Manual and updated by notification through Medicaid
Information Bulletins. Following is a general list of medical and
health care services excluded from coverage:

(a) Services rendered during a period the recipient was
ineligible for Medicaid,

(b) Services medically unnecessary or unreasonable;

(c) Services which fail to meet existing standards of
professional practice, or which are -currently professionally
unacceptable;

(d) Services requiring prior authorization, but for which
such authorization was not received;

(e) Services, elective in nature, based on patient request
or individual preference rather than medical necessity;
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(®) Services fraudulently claimed,

(g) Services which represent abuse or overuse;

(h) Services rejected or disallowed by Medicare when the
rejection was based upon any of the reasons listed above.

(i) Services for which third party payors are primarily
responsible, e.g., Medicare, private health insurance, liability
insurance. Medicaid may make a partial payment up to the
Medicaid maximum if the limit has not been reached by a third
party.

(j) If a procedure or service is not covered for any of the
above reasons or because of specific policy exclusion, all related
services and supplies, including institutional costs, are excluded for
the standard post operative recovery period.

(4) Experimental or medically unproven physician
services or procedures are excluded from coverage. Criteria
established and approved by the Department staff and physician
consultants are used to identify noncovered services and
procedures. Policy statements developed by the Department of
Health and Human Services, Health Care Financing Administration,
Coverage Issues Bureau, are also used to determine Department
policy for noncovered services.

(5) Certain services are excluded from coverage because
medical necessity, appropriate utilization, and cost effectiveness of
the services cannot be assured. A variety of lifestyle factors
contribute to the "syndromes" associated with such services, and
there is no specific therapy or treatment identified except for those
that border on behavior modification, experimental, or unproven
practices. [Servieesinelade]Medicaid does not cover:

(a) [Sleep—aprea—er—]sleep studies[;—er—beth;]_in sleep
centers or clinics that are not Department-approved;

(b) services in pain clinics;[-and)]

(c) services in [E]eating disorder[s] clinics[-]: and

(d) services in wound clinics.

(6) When a service or procedure does not qualify for
coverage under the Medicaid program because it is an elective
cosmetic, reconstructive, or plastic surgery, all related services,
supplies, and institutional costs are excluded from coverage.

(7)  Medications for appetite suppression, surgical
procedures, unproven or experimental treatments, or educational,
nutritional support programs for the treatment of obesity or weight
control, are excluded from coverage.

(8) Cognitive or Office Services:

(a) Cognitive services by a provider are limited to one
service per client per day. These services are defined as office
visits, hospital visits except for those following a package surgical
procedure, therapy visits, and other types of nonsurgical services.
When a second office visit for the same problem or a hospital
admission occurs on the same date as another service, the physician
shall combine the services as one service and select a procedure
code that indicates the overall care given.

(b) Routine physical examinations, not part of an
otherwise medically necessary service, are excluded from coverage,
except in the following circumstances:

(i) Preschool and school age children, including those
who are EPSDT (CHEC) eligible, participating in the ongoing
CHEC program of scheduled services and follow-up care.

(i) New patients seeing a physician for the first time with
an initial complaint where a comprehensive physical examination,
including a medical and social history, is necessary.

(iii) Medically necessary examinations associated with
birth control medication, devices, and instructions.

(c) Family planning services may be provided only by or
under the supervision of a physician and only to individuals of
childbearing age, including sexually active minors. The following
services are excluded from coverage as family planning services:

(i)  Experimental or unproven medical procedures,
practices, or medication.

(i) Surgical procedures for the reversal of previous
elective sterilization, both male and female.

(iii) Infertility studies.

(iv) In-vitro fertilization.

(v) Artificial insemination.

(vi) Surrogate motherhood, including all services, tests,
and related charges.

(vii) Abortion, except where the life of the mother would
be endangered if the fetus were carried to term, or where pregnancy
is the result of rape or incest.

(d) After-hours service codes may be used only by a
private physician, primary care provider, who responds to treat a
patient in the physician's private office for a medical emergency,
accident, or injury after regular office hours. Only one of the after
hours CPT codes may be used per visit.

(e) Laboratory services provided by a physician in his
office are limited to the waived tests or those types of laboratory
tests identified by the federal Health Care Financing Administration
for which each individual physician is CLIA certified to provide,
bill, and receive Medicaid payment.

(f) A specimen collection fee is covered for service in a
physician's office only when a specimen is to be sent to an outside
laboratory, and the physician or one of his office staff under his
personal supervision actually extracts the specimen from a patient,
and only by one of the following tasks:

(i) Drawing a blood sample through venipuncture, i.e.,
inserting into a vein a needle with syringe or vacutainer to draw the
specimen; or

(ii) Collecting a urine sample by catheterization.

(iii) A drawing fee for finger, heel, or ear sticks is limited
to only infants under the age of two years.

(g) Eye examinations are covered, but only once each
calendar year.

(h) Contact lenses are covered only for aphakia,
nystagmus, keratoconus, severe corneal distortion, cataract surgery,
and in those cases where visual acuity cannot be corrected to at least
20/70 in the better eye.

(9) Psychiatric Services:

(a) Psychiatric services or psychosocial diagnosis and
counseling are specialty medical services. Psychiatric services,
whether in a private office, a group practice, or private clinic
setting, may only be provided directly and documented and billed to
the Department by the private physician. Charting and
documentation must clearly reflect the private physician's direct
provision of care.

(b) Nonphysician psychosocial counseling services are
excluded from coverage as a Medicaid benefit. The personal
supervision policy, Rule R414-45, may not be applied to psychiatric
services.

(c) Admission to a general hospital for psychiatric care by
a physician requires prior authorization and is limited to those cases
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determined by established criteria and utilization review standards
to be of a severity that appropriate intensity of service cannot be
provided in any alternate setting.

(d) Coverage for treatment of organic brain disease is
limited to that provided by the primary care provider.

(10) Laboratory and Radiology Services:

(a) Physicians prepared in a highly specialized field of
practice, e.g., neurology or neurosurgery, who provide consultation
and diagnostic radiology services in an independent setting at the
request of a private physician may bill for both the technical and
professional component of the radiology service.

(b) Dermatologists with specialized preparation in
pathology services specifically for the skin may provide and bill for
those services.

(11) Hospital Services:

(a) A patient hospitalized for nonsurgical services may
require more than one visit per day because of the patient's
condition and treatment needs. Since physician visits are limited to
one per day, the physician shall select one procedure code to define
the overall care given. If intensive care services are provided, or
critical care service codes are used to define service provided, the
Department requires additional documentation from the physician.
The medical record must show documentation of medical necessity
and result of the additional service.

(b) If, for the convenience of the physician and not for
medical necessity, a patient is transferred between physicians within
the same hospital or from one hospital to another hospital, both
physicians may only use subsequent hospital care service codes to
define and bill for services provided. Under this policy limitation,
services associated with the following codes are excluded from
coverage as a Medicaid benefit:

(1) Consultation; and

(i1) Initial hospital care services.

(c) Treatment of alcoholism or drug dependency in an
inpatient setting is limited to acute care for detoxification only.

(d) Services for pregnant women who do not meet United
States residency requirements (undocumented aliens) are limited to
only hospital admission for labor and delivery. Medicaid does not
cover prenatal services.

(12) Abortion, Sterilization and Hysterectomy:

(a) Abortion procedures are limited to:

(i) those where the pregnancy is the result of rape or
incest; or

(ii) a case with medical certification of necessity where a
woman suffers from a physical disorder, physical injury, or physical
illness, including a life-endangering physical condition caused by or
arising from the pregnancy itself that would, as certified by a
physician, place the woman in danger of death unless an abortion is
performed.

(b) Sterilization and hysterectomy procedures are limited
to those which meet the requirements of 42 CFR 441, Subpart F,
October [+996]2009 edition, which is adopted and incorporated by
reference.

(13) Cosmetic, Plastic, or Reconstructive Services:

(a) Cosmetic, plastic, or reconstructive surgery
procedures may only be covered when medically necessary to:

(1) correct a congenital anomaly;

(ii) restore body form or function following an accidental
injury; or

(i) revise severe disfiguring and extensive scarring
resulting from neoplastic surgery.

(14) Surgical Services:

(a) Surgical procedures defined and coded in the CPT
Manual are limited by Utah Medicaid policy to prior authorization,
or are excluded from coverage. Limitations are documented on the
Medical and Surgical Procedures Prior Authorization List, reviewed
and revised yearly and maintained in the Physician Provider Manual
through notification by Provider Bulletins.

(b) Surgical procedures are "package" services. The
package service includes:

(i) the preoperative examination, initiation of the hospital
record, and development of a treatment program either in the
physician's office on the day before admission, or in the hospital or
the physician's office on the same day as admission to the hospital;

(ii) the operation;

(iii) any topical, local, or regional anesthesia; and

(iv) the normal, uncomplicated follow-up care covering
the period of hospitalization and office follow-up for progress
checks or any service directly related to the surgical procedure for
up to six weeks post surgery.

(c) Interpretation of "package" services:

(i) A physician may not bill for an office visit the day
prior to surgery, for preadmission or admission workup, or for
subsequent hospital care while the patient is being prepared,
hospitalized, or under care for a "package" surgical service.

(ii) Consultation services may be billed by the consulting
physician only when consultation and no other service is provided.
When a consulting physician admits and follows a patient,
independently or concurrently with the primary physician, only
admission codes and subsequent care codes may be used.

(i) Office visits for up to six weeks following the
hospitalization which relate to the same diagnosis are part of the
"package" service. The only exception to either inpatient or office
service is for service related to complications, exacerbations, or
recurrence of other diseases or problems requiring additional or
separate service.

(d) Procedures exempt from the "package" definition are
identified in the CPT Manual by an asterisk. The CPT Manual
outlines the surgical guidelines which apply to documentation and
billing of procedures marked by an asterisk.

(e) Complications, exacerbations, recurrence, or the
presence of other diseases or injuries requiring services concurrent
with the initial surgical procedure during the listed period of normal
follow-up care, may warrant additional charges only when the
record shows extensive documentation and justification of
additional services.

(f) When an additional surgical procedure is carried out
within the listed period of follow-up care for a previous surgery, the
follow-up periods continue concurrently to their normal
terminations.

(g) Preoperative examination and planning are covered as
separate services only in the following circumstances:

(i) When the preoperative visit is the initial visit for the
physician and prolonged detention or evaluation is required to
establish a diagnosis, determine the need for a specific surgical
procedure, or prepare the patient;

(ii) When the preoperative visit is a consultation and the
consulting physician does not assume care of the patient; or
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(i) When diagnostic procedures, not part of the basic
surgical procedure, e.g., bronchoscopy prior to chest surgery, are
provided during the immediate preoperative period.

(h)  Exploratory laparotomy procedures confirm a
diagnosis and determine the extent of necessary treatment. A
physician may request payment only if the exploratory procedure is
the only procedure done during an operative session.

(1) The services of an assistant surgeon are specialty
services to be provided only by a licensed physician, and are
covered only on very complex surgical procedures. Procedures not
authorized for assistant surgeon coverage are listed in the Physician
Provider Manual and updated by Medicaid Provider Bulletins as
necessary. Medicare guidelines for limitation of assistant surgeon
coverage are used, since those decisions are made at the national
level with physician consultation.

(j) Medicaid does not cover surgical procedures,
experimental therapies, or educational, nutritional, support
programs for treatment of obesity or weight control.

(15) Diagnostic and Therapeutic Procedures:

(a) Diagnostic needle procedures, e.g., lumbar puncture,
thoracentesis, and jugular, femoral vein, or subdural taps, when
performed as part of a necessary workup for a serious medical
illness or injury, are covered in addition to other medical care on the
same day.

(b) Diagnostic "oscopy" procedures, e.g., endoscopy,
bronchoscopy, and laparoscopy, are covered separately from any
major surgical procedure. However, when an "oscopy" procedure is
done the same day or at the same operative session as another
procedure, the "oscopy" procedure may only be covered as a
multiple procedure.

(c) Magnetic resonance imaging (MRI) is covered only
for service to the brain, spinal cord, hip, thigh and abdomen.

(d) Therapeutic needle procedures, e.g., scalp vein
insertion, injections into cavities, nerve blocks, are covered in
addition to other medical care on the same day.

(e) Puncture of a cavity or joint for aspiration followed
by injection of a medication is covered as one procedure and
identified by specific CPT code.

(16) Anesthesia Services:

Anesthesia services are covered only when administered
by a licensed anesthesiologist or nurse anesthetist who remains in
attendance for the sole purpose of rendering general anesthesia
services.  Standby or monitoring by the anesthesiologist or
anesthetist during local anesthesia is not a covered Medicaid
anesthesia service.

(17) Transplant Services:

Except for kidney and cornea transplants, Medicaid limits
organ transplant services to those procedures for which selection
criteria have been approved and documented in Rule R414-10A.

(18) Modifiers:

Modifiers may be used only, as defined in the CPT
Manual, to show that a service or procedure has been altered to
some degree but not changed in definition or code. The following
limitations apply:

(a) The professional component, modifier 26, may be
used only with laboratory and radiology service codes and only
when direct analysis, interpretation, and written report of findings
are provided by a physician on a laboratory or radiology procedure.

(b) Unusual services are identified by use of modifier 22,
along with the appropriate CPT code. A prepayment review of
unusual services shall be completed by Medicaid professional staff
or physician consultants. A report of the service and any important
supporting documentation must be submitted with the claim for
review.

(c) Anesthesia by surgeon is identified by use of modifier
47. The operating surgeon may not use modifier 47 in addition to
the basic procedure code. Anesthesia provided by the surgeon is
part of the basic procedure being provided.

(d) Mandated services as defined by CPT and identified
by modifier 32 are noncovered services.

(e) Reference laboratory services identified by modifier
90 are noncovered services.

(19) Medications:

(a) Drugs and biologicals are limited to those approved
by the Food and Drug Administration (FDA), or those approved by
the Drug Utilization Review Board (DUR) for off-label use, which
is use for a condition different from that initially intended for the
drug or biological. Medicaid coverage of drugs and biologicals is
based on individual need and orders written by a physician when
the drug is given in accordance with accepted standards of medical
practice and within the protocol of accepted use for the drug.

(i) Generic drugs shall be used whenever a generic
product approved by the FDA is available. If the physician
determines that a brand name drug is medically necessary, the
physician may override the generic requirement by writing on the
prescription in his own hand writing "name brand medically
necessary". Preprinted messages, abbreviations, or notations by a
second party, do not meet the override requirement. The pharmacist
shall fill the prescription with the generic equivalent product if the
override procedure is not followed.

(i) Injectable medications approved in HCPCS are
identified in the "J" code list published by the Health Care
Financing Administration or the Department, or both. The list is
reviewed and revised yearly and maintained in the Physician
Provider Manual by notification and update through Medicaid
Provider Bulletins.

(iii)) The "J" code covers only the cost of an approved
product.

(iv) Office visits only for administration of medication
are excluded from coverage. However, an injection code which
covers the cost of the syringe, needle and administration of the
medication may be used with the "J" code when medication
administration is the only reason for an office call.

(v) When an office service is provided for other purposes,
in addition to medication administration, only the office visit and a
"J" code may be used to bill for the service provided.

(vi) The office visit code and injection code may never be
used together. Only one of the codes may be used to define the
service provided.

(vii) Vitamin B-12 is limited to use only in treating
conditions where physiological mechanisms produce pernicious
anemia. Use of Vitamin B-12 in treating any unrelated condition is
excluded from coverage.

(b) Vitamins may be provided only for:

(i) Pregnant women: Prenatal vitamins with 1 mg folic
acid.
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(i1) Children through age five: Children's vitamins with
fluoride.

(iii) Children through age one: multiple vitamin (A, C,
and D) without fluoride.

(iv) Children through age 15: Fluoride supplement.

(c) Human growth stimulating hormones are limited to
CHEC eligible children under the age of 15 who meet the
established internal criteria for coverage that has been published
and is available in the Provider Manual.

(d) Methylphenidates, amphetamines, and other central
nervous system stimulants require prior authorization and may be
provided only for treatment of Attention Deficit Disorder (ADD).

(e) Medications for appetite suppression are not a covered
service.

(f) Non-prescription, over-the-counter items are limited,
and notification of changes consistent with this rule is made by
Provider Bulletin and Provider Manual updates.|

R4H4-F4-6:]

KEY: Medicaid

Date of Enactment or Last Substantive Amendment: [May1],
2010

Notice of Continuation: January 26, 2007
Authorizing, and Implemented or Interpreted Law:
26-18-3

26-1-5;

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-50
Dental, Oral and Maxillofacial Surgeons

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34047
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to remove language
that unnecessarily incorporates federal law by reference.

SUMMARY OF THE RULE OR CHANGE: This change
removes language that unnecessarily incorporates federal
law by reference.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: There is no impact to the state
budget because this change only removes unnecessary
language from the rule text.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide Medicaid
services to Medicaid clients.

¢ SMALL BUSINESSES: There is no impact to small
businesses because this change only removes unnecessary
language from the rule text.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no impact to Medicaid clients and to Medicaid
providers because this change only removes unnecessary
language from the rule text.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs because this change only removes
unnecessary language from the rule text.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
Removal of unnecessary language should not have a fiscal
impact on any regulated business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-50. Dental, Oral and Maxillofacial Surgeons.
R414-50-1. Introduction and Authority.

(1) The Medicaid Oral and Maxillofacial Surgery
Program provides a scope of oral and maxillofacial surgery services
to meet the basic needs of Medicaid clients. This includes services

Coverage and
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by both oral and maxillofacial surgeons and general dentists if
surgery is performed by a general dentist in an emergency situation
and an oral and maxillofacial surgeon is not available.

(2) Oral and maxillofacial surgery services are authorized

by 42 USC 1396d(a)(5)[-—whieh—is—adepted—and—ineorporated-—by-
referertee].

KEY: Medicaid

Date of Enactment or Last Substantive Amendment:
260912010

Notice of Continuation: October 21, 2009
Authorizing, and Implemented or Interpreted Law: 26-1-4.1;
26-1-5; 26-18-3

[Fuly 3+

Health, Health Care Financing,
Coverage and Reimbursement Policy
R414-61
Home and Community-Based Services
Waivers

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34033
FILED: 09/01/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this amendment is to incorporate
by reference changes to the Community Supports Waiver for
Individuals with Intellectual Disabilities and Other Related
Conditions, effective 07/01/2010, and to incorporate by
reference changes to the Waiver for Individuals Age 65 or
Older, effective 07/01/2010.

SUMMARY OF THE RULE OR CHANGE: This amendment
incorporates by reference changes to the Community
Supports Waiver for Individuals with Intellectual Disabilities
and Other Related Conditions, effective 07/01/2010, and also
incorporates by reference changes to the Waiver for
Individuals Age 65 or Older, effective 07/01/2010. The
Community Supports Waiver for Individuals with Intellectual
Disabilities and Other Related Conditions clarifies that any
appeal decision that the Department of Human Services
(DHS) makes through the fair hearing process is the final
decision. This waiver also amends the professional
medication monitoring service to permit limited medication
administration. In addition, this waiver allows the Department
to explain quality improvement strategies in further detail.
The Waiver for Individuals Age 65 or Older adds three
services that include community transition, personal budget
assistance, and financial management (previously offered
only as an administrative service). It also modifies seven

existing services to improve their functionality. In addition,
changes for home and community-based services allow the
Department to explain quality improvement strategies in
greater detail that relate to participant direction of services,
participant rights, participant safeguards, and systems
improvements.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

MATERIALS INCORPORATED BY REFERENCES:
+ Updates Waiver for Individuals Age 65 or Older,
published by Division of Medicaid and Health
Financing, 07/01/2010
+ Updates Community Supports Waiver for
Individuals with Intellectual Disabilities and Other
Related Conditions, published by Division of
Medicaid and Health Financing, 07/01/2010

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Department estimates an
increased cost of $1,500,000 (state funds) in the first year of
the waiver renewal for the Community Supports Waiver for
Individuals with Intellectual Disabilities and Other Related
Conditions. The state funds for this program are seeded by
DHS. On the other hand, the Department estimates no cost
or savings in the first year of the waiver renewal for the
Waiver for Individuals Age 65 or Older. The state funds for
this program are also seeded by DHS.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide waiver
services for Medicaid clients.

¢ SMALL BUSINESSES: The Department estimates that
Medicaid providers will receive $5,000,000 in increased
annual revenue under the Community Supports Waiver for
Individuals with Intellectual Disabilities and Other Related
Conditions. On the other hand, the Department estimates no
cost or savings in the first year of the waiver renewal for the
Waiver for Individuals Age 65 or Older.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The Department estimates that Medicaid providers will
receive $5,000,000 in increased annual revenue under the
Community Supports Waiver for Individuals with Intellectual
Disabilities and Other Related Conditions. On the other
hand, the Department estimates no cost or savings in the first
year of the waiver renewal for the Waiver for Individuals Age
65 or Older.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs because there are only increases in
revenue for all Medicaid providers. In addition, these
changes only result in savings to Medicaid clients.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This update to the rule will generate additional revenue to
providers and have a positive fiscal impact.
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THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-61. Home and Community-Based Services Waivers.
R414-61-1. Introduction and Authority.

(1) This rule establishes authority for the Department of
Health to administer all Section 1915(c) waivers.

(2) The rule is authorized by Section 26-18-3 and Section
1915(c) of the Social Security Act.

Coverage and

R414-61-2. Incorporation by Reference.

The Department incorporates by reference the following
home and community-based services waivers:

(1) Waiver for Technology Dependent/Medically Fragile
Individuals, Effective July 1, 2003;

(2) Waiver for Individuals Age 65 or Older, Effective July
1, 20[65]10;

(3) Waiver for Individuals with Acquired Brain Injuries,
Effective July 1, 2004;

(4) Waiver for Individuals with Physical Disabilities,
Effective July 1, 2006;

(5) Community Supports Waiver for Individuals with
Intellectual Disabilities and Other Related Conditions, Effective
July 1, 20[65]10;

(6) New Choices Waiver, Effective April 1, 2007.

These documents are available for public inspection
during business hours at the Utah Department of Health, Division of
Health Care Financing, located at 288 North 1460 West, Salt Lake
City, UT, 84114-3102.

KEY: Medicaid

Date of Enactment or Last Substantive Amendment: [June26;
2067]2010

Notice of Continuation: February 24, 2010

Authorizing, and Implemented or Interpreted Law: 26-18-3

Health, Health Care Financing,
Coverage and Reimbursement Policy
R414-61
Home and Community-Based Services
Waivers

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34034
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this amendment is to incorporate
by reference changes to the Waiver for Technology
Dependent/Medically Fragile Individuals, and changes to the
Waiver for Individuals with Acquired Brain Injuries.

SUMMARY OF THE RULE OR CHANGE: This amendment
incorporates by reference changes to the Waiver for
Technology Dependent/Medically Fragile Individuals, effective
07/01/2008. One of these changes clarifies that the Division
of Medicaid and Health Financing is responsible for the
administration and operation of the waiver program. The
waiver also clarifies that the Maternal and Child Health Title V
Agency provides essential day-to-day administrative support
for the waiver under an interagency memorandum of
agreement. The waiver also adds an existing interagency
memorandum of agreement between the Long Term Care
Bureau and the Bureau of Health Facility Licensing,
Certification and Residence Assessment. It further prioritizes
admission criteria for applicants dependent on Bi-level
Positive Airway Pressure (Bi-PAP), increases the number of
recipients who may receive waiver services, adds reserved
capacity slots for terminally ill children, and adds new family
directed services that include financial management services,
family directed support services, and family directed skilled
nursing respite care services. In addition, the waiver adds
home health certified nursing assistant services to allow
these services to be provided on the same day and during the
same time as home health agency nursing services. It also
adds extended private duty nursing services for recipients
when they reach the age of 21. Further, the waiver replaces
the service of nutritional evaluation and in-home based
treatment with in-home feeding therapy, and amends the
current provider qualifications to add individual licensed
speech therapists and occupational therapists. It also limits
qualified Medicaid and Medicare -certified home health
agency employees to the same licensed professionals and
eliminates the service of in-home respiratory care. This
amendment also incorporates by reference changes to the
Waiver for Individuals with Acquired Brain Injuries, effective
07/01/2009. These changes include several additional
services such as occupational therapy, speech therapy,
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cognitive  retraining, physical therapy, environmental
adaptations, specialized medical equipment and supplies,
and living start up costs. Previously unbundled services that
remain available and are unbundled at this time include
behavior consultation, professional medication monitoring,
personal budget assistance, residential habilitation services,
extended living supports, and supported living. In addition,
changes in the waiver application for home and community-
based services allow the Department to explain quality
improvement strategies in greater detail in relation to
participant direction of services, participant rights, participant
safeguards, and systems improvements.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Section 26-1-5 and Section 26-18-3

MATERIALS INCORPORATED BY REFERENCES:
¢ Updates Waiver for Individuals with Acquired Brain
Injuries, published by Division of Medicaid and
Health Financing, 07/01/2009
+ Updates Waiver for Technology
Dependent/Medically Fragile Individuals, published
by Division of Medicaid and Health Financing,
07/01/2008

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Department estimates that
annual service expenditures under the Waiver for Technology
Dependent/Medically Fragile Individuals increased $38,000
(state funds) in the first year as a result of the service
changes in the waiver changes. In addition, the Department
estimates a cost increase of $90,000 (state funds) in the first
year of the waiver renewal for the Waiver for Individuals with
Acquired Brain Injuries. The state funds for this program are
seeded by the Department of Human Services.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not fund or provide waiver
services for Medicaid clients.

¢ SMALL BUSINESSES: The Department estimates that
Medicaid providers will receive $126,667 (state and federal
funds) in increased revenue annually under the Waiver for
Technology Dependent/Medically Fragile Individuals. In
addition, the Department estimates Medicaid providers will
receive $300,000 (state and federal funds) in increased
revenue annually under the Waiver for Individuals with
Acquired Brain Injuries.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The Department estimates that Medicaid providers will
receive $126,667 (state and federal funds) in increased
revenue annually under the Waiver for Technology
Dependent/Medically Fragile Individuals. In addition, the
Department estimates Medicaid providers will receive
$300,000 (state and federal funds) in increased revenue
annually under the Waiver for Individuals with Acquired Brain
Injuries.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs because there are only increases in
revenue for all Medicaid providers. In addition, these
changes only result in savings to Medicaid clients.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This update to the rule will generate additional revenue to
providers as waiver services are marginally increased.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-61. Home and Community-Based Services Waivers.
R414-61-1. Introduction and Authority.

(1) This rule establishes authority for the Department of
Health to administer all Section 1915(c) waivers.

(2) The rule is authorized by Section 26-18-3 and Section
1915(c) of the Social Security Act.

Coverage and

R414-61-2. Incorporation by Reference.

The Department incorporates by reference the following
home and community-based services waivers:

(1) Waiver for Technology Dependent/Medically Fragile
Individuals, [E]eftective July 1, 200[3]8;

(2) Waiver for Individuals Age 65 or Older, [E]effective
July 1, 2005;

(3) Waiver for Individuals with Acquired Brain Injuries,
[Eleffective July 1, 200[4]9;

(4) Waiver for Individuals with Physical Disabilities,
[Eleffective July 1, 2006;

(5) Community Supports Waiver for Individuals with
Intellectual Disabilities and Other Related Conditions, [E]effective
July 1, 2005;
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(6) New Choices Waiver, [E]effective April 1, 2007.

These documents are available for public inspection
during business hours at the Utah Department of Health, Division of
Medicaid and Health [€are-]Financing, located at 288 North 1460
West, Salt Lake City, UT, 84114-3102.

KEY: Medicaid

Date of Enactment or Last Substantive Amendment: [June26;
2067]2010

Notice of Continuation: February 24,2010

Authorizing, and Implemented or Interpreted Law: 26-18-3

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-306-4
Effective Date of Eligibility

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34048
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to clarify when
eligibility may begin for an individual who is leaving a public
institution or Institution for Mental Disease.

SUMMARY OF THE RULE OR CHANGE: This amendment
clarifies when Medicaid eligibility may begin for an individual
who is leaving a public institution or Institution for Mental
Disease.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: 42 CFR 435.1009 and Section 26-18-3

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Department does not anticipate
any cost or savings to the state budget because this change
does not affect Medicaid services and does not change
eligibility criteria.

¢ LOCAL GOVERNMENTS: The Department does not
anticipate any impact to local governments because they do
not fund or provide Medicaid services to Medicaid clients.

¢ SMALL BUSINESSES: The Department does not
anticipate any cost or savings to small businesses because
this change does not affect Medicaid services and does not
change eligibility criteria.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
The Department does not anticipate any cost or savings to
Medicaid providers and to Medicaid clients because this

change does not affect Medicaid services and does not
change eligibility criteria.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs to a single Medicaid provider or to a
Medicaid client because this change does not affect Medicaid
services and does not change eligibility criteria. An individual
who resides in a public institution or Institution for Mental
Disease may become eligible for Medicaid upon leaving
either one of these institutions.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This clarification of the eligibility date upon release from a
public institution is not expected to change the
reimbursement to any provider.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

+ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.

R414-306. Program Benefits and Date of Eligibility.
R414-306-4. Effective Date of Eligibility.

(1) Subject to the exceptions in Subsection
R414-306-4(3), eligibility for any Medicaid program, and for the
Specified Low-income Medicare Beneficiary (SLMB) or Qualified
Individual (QI) programs begins the first day of the application
month if the individual is determined to meet the eligibility criteria
for that month.

(2) An applicant for Medicaid, SLMB or QI benefits may
request medical coverage for the retroactive period. The retroactive
period is the three months immediately preceding the month of
application.

(a) An applicant may request coverage for one or more
months of the retroactive period.

(b) Subject to the exceptions in Subsection
R414-306-4(3), eligibility for retroactive medical coverage begins

Coverage and
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no earlier than the first day of the month that is three months before
the application month.

(c) The applicant must receive medical services during
the retroactive period and be determined eligible for the month he
receives services.

(3) To determine the date eligibility for medical
assistance may begin for any month, the following requirements
apply:

(a) Eligibility of an individual cannot begin any earlier
than the date the individual meets the state residency requirement
defined in Section R414-302-2;

(b) Eligibility of a qualified alien subject to the five-year
bar on receiving regular Medicaid services cannot begin earlier than
the date that is five years after the date the person became a
qualified alien, or the date the five-year bar ends due to other events
defined in statute;

(c) Eligibility of a qualified alien not subject to the five-
year bar on receiving regular Medicaid services can begin no earlier
than the date the individual meets qualified alien status.

(d) An individual who is ineligible for Medicaid while

residing in a public institution or an Institution for Mental Disease
IMD) may become eligible on the date the individual is no longer a

resident of either one of these institutions. If an individual is under

the age of 22 and is a resident of an IMD, the individual remains a

resident of the IMD until he is unconditionally released.
(4) If an applicant is not eligible for the application

month, but requests retroactive coverage, the agency will determine
eligibility for the retroactive period based on the date of that
application.

(5) The agency may use the same application to
determine eligibility for the month following the month of
application if the applicant is determined ineligible for both the
retroactive period and the application month. In this case, the
application date changes to the date eligibility begins. The
retroactive period associated with the application changes to the
three months preceding the new application date.

(6) Medicaid eligibility for certain services begins when
the individual meets the following criteria:

(a) Eligibility for coverage of institutional services cannot
begin before the date that the individual has been admitted to a
medical institution and meets the level of care criteria for
admission. The medical institution must provide the required
admission verification to the Department within the time limits set
by the Department in Rule R414-501. Medicaid eligibility for
institutional services does not begin earlier than the first day of the
month that is three months before the month of application for
Medicaid coverage of institutional services.

(b) Eligibility for coverage of home and community-
based services under a Medicaid waiver cannot begin before the
first day of the month the client is determined by the case
management agency to meet the level of care criteria and home and
community-based services are scheduled to begin within the month.
The case management agency must verify that the individual meets
the level of care criteria for waiver services. Medicaid eligibility
for waiver services does not begin earlier than the first day of the
month that is three months before the month of application for
Medicaid coverage of waiver services.

(7) An individual determined eligible for QI benefits in a
calendar year is eligible to receive those benefits throughout the
remainder of the calendar year, if the individual continues to meet
the eligibility criteria and the program still exists. Receipt of QI
benefits in one calendar year does not entitle the individual to QI
benefits in any succeeding year.

(8) After being approved for Medicaid, a client may later
request coverage for the retroactive period associated with the
approved application if the following criteria are met:

(a) The client did not request retroactive coverage at the
time of application; and

(b) The agency did not make a decision about eligibility
for medical assistance for that retroactive period; and

(c) The client states that he received medical services and
provides verification of his eligibility for the retroactive period.

(9) A client cannot request coverage for the retroactive
period associated with a denied application. The client, however,
may reapply and a new retroactive coverage period is considered
based on the new application date.

KEY: effective date, program benefits, medical transportation
Date of Enactment or Last Substantive Amendment: [February
22], 2010

Notice of Continuation: January 25, 2008

Authorizing, and Implemented or Interpreted Law: 26-18

Health, Health Care Financing,
Coverage and Reimbursement Policy

R414-308-4

Verification of Eligibility and Information
Exchange

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34049
FILED: 09/01/2010

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: The purpose of this change is to include
verification requirements for the electronic match system that
the Department uses to verify an applicant's citizenship and
identity.

SUMMARY OF THE RULE OR CHANGE: This amendment
adds verification requirements for the electronic match
system that the Department uses to verify an applicant's
citizenship and identity.
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STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: 42 U.S.C. 1396a(ee)(1)(B) and Title 26, Chapter
18

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: The Department does not anticipate
any new costs or savings to the state budget because
Medicaid applicants who declare United States Citizenship
will continue to receive Medicaid services during the
verification process.

¢ LOCAL GOVERNMENTS: There is no impact to local
governments because they do not determine Medicaid
eligibility.

¢ SMALL BUSINESSES: There is no budget impact because
this change does not impose any new requirements on small
businesses.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
There is no budget impact because this change does not
impose any new requirements on Medicaid providers and
clients. In addition, Medicaid applicants who declare United
States Citizenship will continue to receive Medicaid services
during the verification process.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There
are no compliance costs because this change does not
impose any new requirements on a single Medicaid provider
or client. In addition, a Medicaid applicant who declares
United States Citizenship will continue to receive Medicaid
services during the verification process.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This clarification of the citizenship verification process is not
expected to change the reimbursement to any provider.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH CARE FINANCING,

COVERAGE AND REIMBURSEMENT POLICY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

¢ Craig Devashrayee by phone at 801-538-6641, by FAX at
801-538-6099, or by Internet E-mail at
cdevashrayee@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 10/22/2010

AUTHORIZED BY: David Sundwall, MD, Executive Director

R414. Health, Health Care Financing,
Reimbursement Policy.
R414-308. Application,
Improper Medical Assistance.
R414-308-4. Verification of Eligibility and Information
Exchange.

(1) Medical assistance applicants and recipients must
verify all eligibility factors requested by the eligibility agency to
establish or to redetermine eligibility. Medical assistance applicants
and recipients must provide identifying information that the
eligibility agency needs to meet the requirements of 42 CFR
435.945, 435.948, 435.952, 435.955, and 435.960.

(a) The eligibility agency will provide the client a written
request of the needed verification[s].

(b) The client has at least 10 calendar days from the date
the eligibility agency gives or mails the verification request to the
client to provide verification[s].

(c) The due date for returning verification[s], forms or
information requested by the eligibility agency is the close of
business on the date the eligibility agency sets as the due date in a
written request to the client, but not less than 10 calendar days from
the date such request is given to or mailed to the client.

(d) The eligibility agency shall allow[s] the client
additional time to provide verification[s] if the client requests
additional time by the due date. [The-agerey—will-set-anew—due-

ata that 1o o ac 0_da S e da o alioeat oclea .

Coverage and

Eligibility Determinations and

time—to—provide—the—verifieations,—ferms—or—information:| The
eligibility agency shall set a new due date based on what the client
needs to do to obtain the verification and whether the client shows a
good faith effort to obtain the verification.

(e) If a client has not provided required verification[s] by
the due date, and has not contacted the eligibility agency to ask for
more time to provide verification[s], the eligibility agency shall
den[tes]y the application, [re-eertiffeationt[review, or end[s]
eligibility.

(f) If the eligibility agency receives all necessary
verification[s] during the 30 days after denying an application for
lack of verification[s], the date the eligibility agency receives all the
verification[s] is the new application date. If the eligibility agency
receives verification[s] more than 30 days after the application has
been denied, the client will need to reapply for medical assistance.

(2) The eligibility agency must receive verification of an
individual's income, both unearned and earned. To be eligible under
[Seetten—1902a)H)AYGHEHD;—]the Medicaid Work Incentive
program, the eligibility agency may require proof such as paycheck
stubs showing deductions of FICA tax[:], self-employment tax
filing documents[:], or for newly self-employed individuals who
have not filed tax forms yet, a written business plan and verification
of gross receipts and business expenses, to verify that the income is
earned income.

(3) If an applicant's citizenship and identity do not match
through the Social Security electronic match process and the
eligibility agency cannot resolve this consistency, the agency shall
request the applicant to provide verification of his citizenship and
identity in accordance with 42 U.S.C. 1396a(ee)(1)(B).
__(a) The applicant must provide verification to resolve the

inconsistency or provide original documentation to verify his
citizenship and identity within 90 days of the request.
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b) The eligibility agency shall continue to provide
medical assistance during the 90-day period if the individual meets
all other eligibility criteria.

(c) If the applicant fails to provide verification, eligibility
ends within 30 days after the 90-day period. The eligibility agency
cannot extend or repeat the verification period.

d) An individual who provides false information to
receive medical assistance is subject to investigation of Medicaid
fraud and penalties as outlined in 42 CFR 455.13 through 455.23.

KEY: public assistance programs, application, eligibility,
Medicaid

Date of Enactment or Last Substantive Amendment: [January
1], 2010

Notice of Continuation: January 31, 2008

Authorizing, and Implemented or Interpreted Law: 26-18

Health, Health Systems Improvement,
Child Care Licensing

R430-50
Residential Certificate Child Care

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE NO.: 34031
FILED: 09/01/2010

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: New rules for Residential Certificate Care
Providers went into effect in September of 2008. Since that
time all providers have now had at least one inspection under
the new rules. The purpose of this amendment is to address
questions and issues that have arisen as the new rules have
been implemented.

SUMMARY OF THE RULE OR CHANGE: This rule change:
1) clarifies that "over-the-counter" medication include vitamins
and herbal supplements; 2) moves the requirements for
swimming pools, wading pools, hot tubs, and trampolines
from the Outdoor Environment section of the rule to the Injury
Prevention section of the rule to better clarify that the
requirements apply whether the pool, trampoline, etc. is
indoors or outdoors; 3) clarifies that the requirement that
there be no strangulation, crush, shearing, and sharp edge
hazards within the use zone of outdoor play equipment
includes the equipment itself; 4) clarifies that the required
annual training hours must be in child care related training; 5)
clarifies that CPR certification must include a hands-on
testing component; 6) clarifies the requirement for indoor and
outdoor supervision of children; 7) clarifies the requirements

related to tripping hazards, locking of firearms, and
strangulation hazards; 8) makes the rules related to smoking
more closely parallel the Utah Indoor Clean Air Act; 9)
clarifies that children cannot be served foods they are allergic
to, or foods brought in for another child; 10) removes the
requirement for handwashing after touching a pet; 11) clarifies
the medication training requirement and requires the child's
name to be on the medication authorization form if a child is
to be given medication; and 12) clarifies the requirement for
washing toys that have been placed in a child's mouth.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Title 26, Chapter 39

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: Training on these rules and
implementation on the standards can be handled in the
normal course of business. Therefore, the Division does not
anticipate any cost or savings to the state budget.

¢ LOCAL GOVERNMENTS: No local governments operate
in-home child care programs, therefore the Division does not
anticipate either a cost or a savings to local governments.

¢ SMALL BUSINESSES: All child care programs are small
businesses. The proposed rule changes have been reviewed
with our Advisory Committee. There may be an anticipated
savings to some providers who would no longer have to have
ASTM-approved cushioning material underneath their
outdoor play equipment. The Division does not anticipate any
other significant costs or savings.

¢ PERSONS OTHER THAN SMALL BUSINESSES,
BUSINESSES, OR LOCAL GOVERNMENTAL ENTITIES:
Since all child care programs regulated by this rule are small
businesses, this rule is inapplicable for this category and
there is no anticipated cost or savings to any of these entities.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The
proposed rule changes have been reviewed with our Advisory
Committee, and no anticipated costs or savings were
identified.

COMMENTS BY THE DEPARTMENT HEAD ON THE
FISCAL IMPACT THE RULE MAY HAVE ON BUSINESSES:
This update to the rule will generate potential small savings
for regulated business as requirements are simplified.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED,
DURING REGULAR BUSINESS HOURS, AT:

HEALTH

HEALTH SYSTEMS IMPROVEMENT,

CHILD CARE LICENSING

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY, UT 84116-3231

or at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:
+ Teresa Whiting by phone at 801-538-6320, by FAX at
801-538-6325, or by Internet E-mail at twhiting@utah.gov
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INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON
THIS RULE BY SUBMITTING WRITTEN COMMENTS NO
LATER THAN AT 5:00 PM ON 10/15/2010

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2011

AUTHORIZED BY: David Sundwall, MD, Executive Director

R430. Health, Health Systems Improvement, Child Care
Licensing.
R430-50. Residential Certificate Child Care.
R430-50-1. Legal Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
This rule establishes standards for the operation and maintenance of
residentially certified child care providers who care for one to eight
children in their home. It establishes minimum requirements for the
health and safety of children in the care of residentially certified
providers.

R430-50-2. Definitions.

(1) "Body fluid" means blood, urine, feces, vomit, mucus,
saliva, or breast milk.

(2) "Certificate holder" means the person holding a
Department of Health child care certificate.

(3) "Department" means the Utah Department of Health.

(4) "Emotional abuse" means behavior that could impair
a child's emotional development, such as threatening, intimidating,
humiliating, or demeaning a child, constant criticism, rejection,
profane language, and inappropriate physical restraint.

(5) "Health care provider" means a licensed professional
with prescriptive authority, such as a physician, nurse practitioner,
or physician's assistant.

(6) "Inaccessible to children" means:

(a) locked, such as in a locked room, cupboard or drawer;

(b) secured with a child safety device, such as a child
safety cupboard lock or doorknob device;

(c) behind a properly secured child safety gate;

(d) located in a cupboard or on a shelf more than 36
inches above the floor; or

(e) not in any location in a bathroom where a child could
reach, including by climbing on a toilet, bathtub, or counter.

(7) "Infant" means a child aged birth through 11 months
of age.

(8) "Infectious disease" means an illness that is capable
of being spread from one person to another.

(9) "Over-the-counter medication" means medication that
can be purchased without a written prescription. This includes

herbal remedies_and vitamin and mineral supplements.

(10) "Parent" means the parent or legal guardian of a
child in care.
(11)  "Physical abuse" means causing nonaccidental

physical harm to a child.
(12) "Preschooler" means a child aged 2 through 4, and 5
year olds who have not yet started kindergarten.

[ . "- . . .. - : .

—4](13) "Protrusion hazard" means a component or
piece of hardware that could impale or cut a child if the child falls
against it.

[E5]04)
substitute.

[(6)](15) "Related children" means children for whom a
provider is the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

[P](16) "Sanitize" means to reduce the number of
germs on a surface to such a level that disease transmission by that
surface is unlikely.

[€891(A7) "School age" means kindergarten and older age
children.

"Provider" means the certificate holder or a

[(99]1(18) "Sexual abuse" means abuse as provided in
Utah Code, Section 76-5-404.1.
[28]1(19) "Sexually explicit material" means any

depiction of sexually explicit conduct, as defined in Utah Code,
Section 76-5a-2(8).

[2D](20) "Sleeping equipment" means a cot, mat, crib,
bassinet, porta-crib, play pen, or bed.

[2](21) "Stationary play equipment" means equipment
such as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when a child uses it.
Stationary play equipment does not include:

(a) asandbox;

(b) a stationary circular tricycle;

(c) asensory table; or

(d) a playhouse, if the playhouse has no play equipment,
such as a slide, swing, ladder, or climber attached to it.

[23](22) "Strangulation hazard" means something_on a
component of playground equipment on which a child's clothes or
something around a child's neck could become caught[—en—a-
eompenent-of playgreund-equipment]. For example, bolt ends that
extend more than two threads beyond the face of the nut, hardware
configurations that form a hook or leave a gap or space between
components, and open "S" type hooks.

[29]23) "Supervision" means the function of
observing, overseeing, and guiding a child or group of children.

[25)](24) "Substitute" means a person who assumes the
certificate holder's duties under this rule when the certificate holder
is not present. This includes emergency substitutes.

[261(25) "Toddler" means a child aged 12 months but
less than 24 months.

[2A1(26) "Unrelated children" means children who are
not related children.

[289]1(27)  "Use zone" means the area beneath and
surrounding a play structure or piece of equipment that is
designated for unrestricted movement around the equipment, and
onto which a child falling from or exiting the equipment could be
expected to land.

[299](28) "Volunteer" means a person who provides
direct care to a child but does not receive direct or indirect
compensation for doing so. A volunteer is not included in the
provider to child ratio.
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R430-50-6. Outdoor Environment.

(1) There shall be an outdoor play area for children that is
safely accessible to children.

(2) For certificate holders who receive an initial
certificate after 1 September 2008, the outdoor play area shall have
at least 40 square feet of space for each child using the space at one
time.

(3) The outdoor play area shall be enclosed within a 4
foot high fence or wall, or within a solid natural barrier that is at
least 4 feet high if:

(a) the certificate holder's home is located on a street with
a speed limit higher than 25 miles per hour, or within half a mile of
a street with a speed limit higher than 25 miles per hour; or

(b) the certificate holder's home is located on a street with
more than two lanes of traffic, or within half a mile of a street with
more than two lanes of traffic.

(4) If any of the following hazards exist, they must be
located behind a 4 foot high fence, wall, or solid barrier that
separates the hazard from the children's outdoor play area:

(a) livestock on the certificate holder's property or within
50 yards of the certificate holder's property line;

(b) a water hazard, such as a swimming pool, pond, ditch,
lake, reservoir, river, stream, creek, or animal watering trough, on
the certificate holder's property or within 100 yards of the certificate
holder's property line;

(c) dangerous machinery, such as farm equipment, on the
certificate holder's property or within 50 yards of the certificate
holder's property line;

(d) a drop-off of more than 5 feet on the certificate
holder's property or within 50 yards of the certificate holder's
property line; or

(e) barbed wire within 30 feet of the children's play area.

(5) The outdoor play area shall be free of poisonous
plants, harmful objects, toxic or hazardous substances, and standing
water.

(6) When in use by children, the outdoor play area shall
be free of trash and animal excrement.

———fb)y—itshall-besurrounded-by-afourfootfenee:
——H9)(7) If a fence_or barrier is required in Subsections
[ —-oe—Hb)](3) or (4) above, or in Subsection 12(10)(c)

below., there shall be no gap greater than five inches in the fence_or
barrier, nor shall any gap between the bottom of the fence or barrier
and the ground be greater than five inches.

[(H]1(®) Certificate holders who were issued a certificate
prior to 1 September 2008 who do not have a fence as required by
Subsections (3), (4), or (9)(b) shall have until 1 September 2011 to
meet this requirement.

[21(9) The outdoor play area shall have a shaded area
to protect each child from excessive sun and heat.

[(33](d0) An outdoor source of drinking water, such as
individually labeled water bottles, or a pitcher of water and
individual cups that are taken outside, shall be available to each
child whenever the outside temperature is 75 degrees or higher.
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to-the-requireddepth-](11) Stationary play equipment used by any
child in care shall not be located over hard surfaces such as cement
asphalt, or packed dirt.

(12) The certificate holder shall ensure that children using

outdoor play equipment use it safely and in the manner intended by
the manufacturer.

[(+6)](13) There shall be no openings of a size greater
than 3-1/2 by 6-1/4 inches and less than 9 inches in diameter on any
piece of stationary play equipment where the feet of any child in
care whose head is entrapped in the opening cannot touch the
ground.

[(#H](14) There shall be no [pretrusten—hazard—er—]|

strangulation hazard on, within the use zone of.[#] or adjacent to
the use zone of any piece of stationary play equipment.

[(48)](15) There shall be no crush, shearing, or sharp
edge hazards on, within the use zone ofi[#] or adjacent to the use
zone of any piece of stationary play equipment.

[9](16) The certificate holder shall ensure that outdoor
play areas and outdoor play equipment are maintained to protect
each child's safety.

R430-50-7. Personnel.

(1) The certificate holder and all substitutes must:

(a) be at least 18 years of age; and

(b) have knowledge of and comply with all applicable
laws and rules.

(2) The certificate holder may make arrangements for a
substitute who is at least 18 years old and who is capable of
providing care, supervising children, and handling emergencies in
the absence of the certificate holder.

(3) Substitutes who care for children an average of 10
hours per week or more shall meet the training, first aid and CPR,
and TB screening requirements of this rule.

(4) In an unforeseeable emergency, such as a medical
emergency requiring immediate care at a hospital or at an urgent
care center or a lost child, the certificate holder may assign an
emergency substitute who has not had a criminal background
screening to care for the children. The certificate holder may use an
emergency substitute for up to 24 hours for each emergency event.

(a) The emergency substitute shall be at least 18 years of
age.

(b) The emergency substitute is not required to meet the
training, first aid and CPR, and TB screening requirements of this
rule.

(c) The emergency substitute cannot be a person who has
been convicted of a felony or misdemeanor or has been investigated
for abuse or neglect by any federal, state, or local government
agency. The emergency substitute must provide a signed, written
declaration to the certificate holder that he or she is not disqualified
under this subsection.

(d) During the term of the emergency, the emergency
substitute may be counted as a provider for the purpose of
maintaining the required provider to child ratios.

(e) The certificate holder shall make reasonable efforts to
minimize the time that the emergency substitute has unsupervised
contact with the children in care.

(5) Any new non-emergency substitute or volunteer shall
receive orientation training prior to assuming caregiving duties.
Orientation training shall be documented in the individual's file and
shall include the following topics:

(a) specific job responsibilities;

(b) the certificate holder's emergency and disaster plan;

(¢) the current child care certificate rules found in
Sections R430-50-11 through 24;

(d) introduction and orientation to the children in care;

(e) a review of the information in the health assessment
for each child in care;

(f) procedure for releasing children to authorized
individuals only;

(g) proper clean up of body fluids;

(h) signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of abuse,
neglect, and exploitation;

(i) obtaining assistance in emergencies; and

(j) if the certificate holder accepts infants or toddlers for
care, orientation training topics shall also include:

(i) preventing shaken baby syndrome and coping with
crying babies; and

(ii) preventing sudden infant death syndrome.

(6) Substitutes who care for children an average of 10
hours per week or more and the certificate holder shall complete a
minimum of 10 hours of child care training each year, based on the
certificate date. A minimum of 5 hours of the required annual
training shall be face-to-face instruction.

(a) Documentation of annual training shall be kept in
each individual's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(b) All non-emergency substitutes who begin
employment partway through the certificate year shall complete a
proportionate number of training hours based on the number of
months worked prior to the certificate renewal date.

(c) Annual training hours shall include the following
topics at least once every two years:

(i) areview of all of the current child care certificate rules
found in Sections R430-50-11 through 24;

(ii) signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of abuse,
neglect, and exploitation;

(iii))  principles of child growth and development,
including development of the brain; and

(iv) positive guidance; and

(d) if the certificate holder accepts infants or toddlers for
care, required training topics shall also include:

(i) preventing shaken baby syndrome and coping with
crying babies; and

(i) preventing sudden infant death syndrome.

R430-50-10. Emergency Preparedness.

(1) The certificate holder shall post the home's street
address and emergency numbers, including ambulance, fire, police,
and poison control, near the telephone.
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(2) The certificate holder and all substitutes who care for
children an average of 10 hours per week or more shall maintain a
current Red Cross, American Heart Association, or equivalent first
aid and infant and child CPR certification.__Equivalent CPR
certification must include hands-on testing.

(3) The certificate holder shall maintain first aid supplies
in the home, including at least antiseptic, band-aids, and tweezers.

(4) The certificate holder shall have an emergency and
disaster plan which shall include at least the following:

(a) procedures for responding to medical emergencies
and serious injuries that require treatment by a health care provider;

(b) procedures for responding to fire, earthquake, flood,
power failure, and water failure;

(c) the location of and procedure for emergency shut off
of gas, electricity, and water;

(d) procedures to be followed if a child is missing;

(e) the name and phone number of a substitute to be
called in the event the certificate holder must leave the home for
any reason; and

(f) an emergency relocation site where children will be
housed if the certificate holder's home is uninhabitable.

(5) The certificate holder shall ensure that the emergency
and disaster plan is followed in the event of an emergency.

(6) The certificate holder shall conduct fire evacuation
drills semi-annually. Drills shall include complete exit of all
children and staff from the home.

(7) The certificate holder shall document all fire drills,
including:

(a) the date and time of the drill;

(b) the number of children participating;

(c) the total time to complete the evacuation; and

(d) any problems encountered.

(8) The certificate holder shall conduct drills for disasters
other than fires at least once every 12 months.

(9) The certificate holder shall document all disaster
drills, including:

(a) the type of disaster, such as earthquake, flood,
prolonged power outage, or tornado;

(b) the date and time of the drill;

(c) the number of children participating;

(d) the total time to complete the evacuation; and

(e) any problems encountered.

(10) The certificate holder shall vary the days and times
on which fire and other disaster drills are held.

R430-50-11. Supervision and Ratios.

(1) The certificate holder or a substitute shall be
physically present on-site and provide care and direct supervision of
each child at all times, both indoors and outdoors. Direct care and
supervision of each child includes:

(a) awareness of and responsibility for each child in care,
including being near enough to intervene if needed;[-ane]

(b) ensuring that there is a provider present inside the
home when a child in care is inside the home, and a provider
present in the outdoor play area when a child in care is outdoors.
except as allowed in subsection (2) below for school age children;

and
(c) monitoring of each sleeping infant in one of the
following ways:

(i) by placing each infant for sleep in a location where the
infant is within sight and hearing of a provider;

(i) by in person observation of each sleeping infant at
least once every 15 minutes; or

(iii) by using a Department-approved infant sleep
monitoring device.

(2) A provider shall actively supervise each child during
outdoor play to minimize the risk of injury to a child. A provider
may allow only school age children to play outdoors while the
provider is indoors, if:

(a) aprovider can hear the children playing outdoors; and

(b) the children playing outdoors are in an area
completely enclosed within a 4 foot high fence or wall, or a solid
natural barrier that is at least 4 feet high.

(3) The certificate holder may permit a child to
participate in supervised out of the home activities without the
certificate holder if:

(a) the certificate holder has prior written permission
from the child's parent for the child's participation; and

(b) the certificate holder has clearly assigned the
responsibility for the child's whereabouts and supervision to a
responsible adult who accepts responsibility for the care and
supervision of the child throughout the period of the out of home
activity.

(4) The maximum allowed number of children in care at
any one time is eight children, including no more than two children
under the age of two. The number of children in care includes the
providers' own children under the age of four.

(5) The total number of children in care may be further
limited based on square footage, as found in Subsection
R430-50-4(7) through (9).

R430-50-12. Injury Prevention.

(1) The certificate holder shall ensure that the home,
outdoor play area, toys, and equipment are maintained and used in a
safe manner to prevent injury to children.

(2) The certificate holder shall ensure that the indoor
environment is free of tripping hazards such as unsecured flooring
or cords_in walkways.

(3) Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that a child could pull
down on himself or herself.

(4) The following items shall be inaccessible to each
child in care:

(a) firearms, ammunition, and other weapons on the
premises. Firearms shall be stored separately from ammunition, in a
[feeked—]cabinet or area_that is locked with a key or combination
lock, unless the use is in accordance with the Utah Concealed
Weapons Act, or as otherwise allowed by law;

(b) tobacco, open containers of alcohol,
substances, and sexually explicit material,

(c) when in use: portable space heaters, fireplaces, and
wood burning stoves;

(d) toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e) poisonous plants;

(f) matches or cigarette lighters;

(g) open flames;

illegal
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(h) sharp objects, edges, corners, or points which could
cut or puncture skin;

(1) for children age 4 and under, ropes,[—and] cords,
chains, and wires long enough to encircle a child's neck, such as
those found on window blinds or drapery cords;

(j) for children age 4 and under, empty plastic bags large
enough for a child's head to fit inside, latex gloves, and balloons;
and

(k) for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of less
than 1-1/4 inch and a length of less than 2-1/4 inches.

(5) The certificate holder shall ensure that all toxic or
hazardous chemicals are stored in a container labeled with its
contents.

(6) Electrical outlets and surge protectors accessible to
children age four and younger shall have protective caps or safety
devices when not in use.

(7) Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(8) High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(9) If a wading pool is used:

(a) a provider must be at the pool supervising each child.

whenever there is water in the pool;
(b) diapered children must wear swim diapers and rubber

(11) If there is a hot tub on the premises with water in it
the certificate holder shall ensure that children in care are protected
from unintended access to the hot tub in one of the following ways:

(a) it shall have a properly working locking cover that is

kept locked whenever there is any child in care on the premises; or
(b) it shall be surrounded by a four foot fence.

(12) If there is a trampoline on the premises that is
accessible to any child in care, the certificate holder shall ensure

compliance with the following requirements:
(a) A provider must be at the trampoline supervising its

use whenever any child in care is on the trampoline.

(b) Only one person at a time may use a trampoline.

(c) No child in care shall be allowed to do somersaults or
flips on the trampoline.

(d) The trampoline must have shock absorbing pads that
completely cover its springs. hooks, and frame.

(e) The trampoline must be placed at least 6' away from
any structure or object onto which a child could fall, including
playground equipment, trees, and fences. If the trampoline is
completely enclosed within properly installed netting that is in good
repair and is at least 6' tall, and that is used as specified by the
manufacturer, the trampoline must be placed at least 3' away from
any structure or object onto which a child could fall, including
playground equipment, trees, and fences.

(f) There shall be no ladders near the trampoline.

(g) No child in care shall be allowed to play under the

pants whenever they are in the pool;
(c) the pool shall be emptied and sanitized after each use;

and

(d) before each child in care uses the pool, the certificate
holder shall obtain parental permission for the child to use the pool.

(10) If there is a swimming pool on the premises that is
not emptied after each use:

(a) a provider must be at the pool supervising each child
whenever a child in care is using the pool or has access to the pool;

(b) diapered children must wear swim diapers and rubber
pants whenever they are in the pool;

(c) the certificate holder shall ensure that children are
protected from unintended access to the pool in one of the following
ways:

(1) the pool is enclosed within a fence or other solid

barrier at least four feet high that is kept locked whenever the pool

is not in use by any child in care; or
(i) the pool has a properly working power safety cover

trampoline when it is in use.

(h) A parent of each child in care who uses the trampoline
shall sign a Department-approved permission form before his or her
child uses the trampoline.

(1) The trampoline shall be placed over grass or six inches
of protective cushioning. which shall extend six feet from the

R430-50-14. Child Health.

(1) The certificate holder shall ensure that no child is
subjected to physical, emotional, or sexual abuse while in care.

(2) All providers shall follow the reporting requirements
for witnessing or suspicion of abuse, neglect, and exploitation found
in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3) The use of [tebaeee;-]alcohol, illegal substances, or
sexually explicit material on the premises or in vehicles used to
transport children is prohibited any time that a child is in care.

(4) At any time when a child is in care, the provider shall

that meets ASTM Standard F1346. and the power safety cover is in
place whenever the pool is not in use by any child in care;

(d) the certificate holder shall maintain the pool in a safe
manner;

(e) the certificate holder shall meet all applicable state
and local laws and ordinances related to the operation of a
swimming pool;

(f) if the pool is over six feet deep. there shall be a Red

ensure that tobacco is not used:
a) in the home, garage, or any other building used by a
child in care;
(b) in any vehicle that is being used to transport a child in

care;
(c) within 25 feet of any entrance to the home, garage, or

any other building occupied by a child in care; or
(d) in any outdoor area where a child in care plays. or

Cross certified life guard on duty, or a lifeguard certified by another
agency that the certificate holder can demonstrate to the Department
to be equivalent to Red Cross certification, any time any child in

care has access to the pool; and
(g) before each child in care uses the pool, the certificate

holder shall obtain parental permission for the child to use the pool.

within 25 feet of any outdoor area where a child in care plays.
[(9]1(5) The certificate holder shall not enroll any child

for care without documentation of:
(a) proof of current immunizations, as required by Utah
law;
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(b) proof of receiving at least one dose of each required
vaccine prior to enrollment, and a written schedule to receive all
subsequent required vaccinations; or

(c) written documentation of an immunization exemption
due to personal, medical or religious reasons.

[€53](6) The certificate holder shall not [shaHsret]provide
ongoing care to a child without documentation of:

(a) proof of current immunizations as required by Utah
law; or

(b) written documentation of an immunization exemption
due to personal, medical or religious reasons.

[€61(7) The certificate holder shall not admit any child
for care without the following written health information from the
parent:

(a) known allergies;

(b) known food sensitivities;

(c) acute and chronic medical conditions;

(d) instructions for special or non-routine daily health

care;
(e) current medications; and,
(f) any other special health instructions for the certificate
holder.
8) If the parent of a child in care has informed the

provider that his or her child has a food allergy or sensitivity, that.

child shall not be given the food or beverage they are allergic to.
[€PD1(9) The certificate holder shall ensure that each

child's parent reviews, updates, and signs or initials the child's
health information at least annually.

R430-50-15. Child Nutrition.

(1) If food service is provided:

(a) The certificate holder shall ensure that his or her meal
service complies with local health department food service
regulations.

(b) The current week's menu shall be available for parent
review.

(2) The certificate holder shall ensure that each child in
care is offered a meal or a snack at least once every three hours.

(3) Providers shall serve each child's food on dishes,
napkins, or sanitary high chair trays, except for individual serving
size items, such as crackers, if they are placed directly in the child's
hands. The provider shall not place food on a bare table.

(4) The certificate holder shall ensure that food and drink
brought in by parents for an individual child's use is labeled with the
child's name_or another unique identifier, and refrigerated if needed.
Children in care shall not be served food or beverages that were
brought in for another child.

R430-50-16. Infection Control.

(1) All providers and volunteers shall wash their hands
with soap and running water at the following times:

(a) before handling or preparing food or bottles;

(b) before and after eating meals and snacks or feeding a
child;

(c) after diapering each child,

(d) after using the toilet or helping a child use the toilet;

(e) after coming into contact with any body fluid,
including breast milk;

(f) after playing with or handling animals;

(g) when coming in from outdoors; and

(h) before administering medication.

(2) The certificate holder shall ensure that each child
washes his or her hands with soap and running water at the
following times:

(a) before and after eating meals and snacks;

(b) after using the toilet;

(c) after coming into contact with any body fluid; and

[()yefter playing-with-animals;and
—  e)](d) when coming in from outdoors.

(3) During outdoor play time, the requirements of
Subsections (1) and (2) may be met by having each provider,
volunteer, and child clean his or her hands with individual
disposable wet wipes and hand sanitizer.

(4) The certificate holder shall ensure that toilet paper is
accessible to each child, and that it is kept in a dispenser.

(5) The certificate holder shall ensure that children are
taught proper hand washing techniques, and shall oversee hand
washing whenever possible.

(6) Personal hygiene items such as toothbrushes, or
combs and hair accessories that are not sanitized between each use,
shall not be shared by children or used by a provider on more than
one child. Each child's items shall be stored so that they do not
touch another child's items.

(7) The certificate holder shall ensure that all washable
toys and materials are cleaned and sanitized after each 5 days of
use, or more often if needed.

(8) Stuffed animals, cloth dolls, and dress-up clothes
must be machine washable. Pillows must be machine washable, or
have removable covers that are machine washable. The certificate
holder shall ensure that all stuffed animals, cloth dolls, dress-up
clothes, and pillows or covers are washed after each 5 days of use,
or more often if needed.

(9) If a water play table or tub is used, the certificate
holder shall ensure that the table or tub is washed and sanitized
daily, and that each child washes his or her hands prior to engaging
in the activity.

(10) All providers who provide care an average of 10
hours or more each week shall be tested for tuberculosis (TB) using
a testing method and follow-up that is acceptable to the Department.
Testing shall take place prior to certification, and for each substitute
within two weeks of assuming duties.

(11) 1If the TB test is positive, the person shall provide
documentation from a health care provider detailing:

(a) the reason for the positive reaction;

(b) whether the person is contagious; and

(c) ifneeded, how the person is being treated.

(12) Persons with contagious TB shall not work with,
assist with, or be present with any child in care.

(13) An individual having a medical condition which
contra-indicates a TB test must provide documentation from a
health care provider indicating the individual is exempt from
testing, with an associated time frame, if applicable. The certificate
holder shall maintain this documentation in the individual's file.

(14) A provider shall promptly change a child's clothing if
the child has a toileting accident.

(15) If a child's clothing is wet or soiled from any body
fluid, the certificate holder shall ensure that:

(a) the clothing is washed and dried; or
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(b) the clothing is placed in a leakproof container, labeled
with the child's name, and returned to the parent.

(16) If a child uses a potty chair, the certificate holder
shall ensure that it is cleaned and sanitized after each use.

(17) Except for diaper changes, which are covered in
Section R430-50-23, and children's clothing that is soiled from a
toileting accident, which is covered in Subsection R430-50-16(15),
the certificate holder shall ensure that the following precautions are
taken when cleaning up blood, urine, feces, vomit, and breast milk.

(a) The person cleaning up the substance shall wear
waterproof gloves;

(b) the surface shall be cleaned using a detergent
solution;

(c) the surface shall be rinsed with clean water;

(d) the surface shall be sanitized;

(e) if disposable materials such as paper towels or other
absorbent materials are used to clean up the body fluid, they shall
be disposed of in a leakproof plastic bag;

(f) if non-disposable materials, such as a cleaning cloth,
mop, or re-usable rubber gloves are used to clean up the body fluid,
they shall be washed and sanitized before reuse; and

(g) the person cleaning up the fluid shall wash his or her
hands after cleaning up the body fluid.

(18) The certificate holder shall ensure that any child who
is ill with an infectious disease is separated from any other children
in care in a safe, supervised location.

(19) The certificate holder shall ensure that a parent of
any child who becomes ill after arrival is contacted as soon as the
illness is observed or suspected.

(20) The certificate holder shall ensure that the parents of
every child in care are informed when any person in the home or
child in care has an infectious disease or parasite. Parents shall be
notified the day the infectious disease or parasite is discovered.

R430-50-17. Medications.

(1) Only a provider trained in the administration of
medications_as specified in this rule may administer medication to a
child in care.

(2) All over-the-counter and prescription medications
shall:

(a) be labeled with the child's name;

(b) be kept in the original or pharmacy container;

(c) have the original label; and,

(d) have child-safety caps.

(3) The certificate holder shall ensure that all non-
refrigerated over-the-counter and prescription medication is
inaccessible to children. The certificate holder shall ensure that all
refrigerated over-the-counter and prescription medication is placed
in a waterproof container to avoid contamination between food and
medication.

(4) The certificate holder shall have a written medication
permission form completed and signed by the parent prior to the
administering of any over-the-counter or prescription medication
brought in by a parent for his or her child. The permission form
must include:

(a) the name of the child:

[¢)](b) the name of the medication;

[(BY](c) written instructions for administration; including:

(i) the dosage;

(ii) the method of administration;

(iii) the times and dates to be administered; and

(iv) the disease or condition being treated; and

[€)](d) the parent signature and the date signed.

(5) If the certificate holder keeps over-the-counter
medication that is not brought in by a parent for his or her child's
use, the medication shall not be administered to any child without
prior parental consent for each instance it is given. The consent
must be either:

(a) prior written consent; or

(b) oral consent for which a provider documents in
writing the date and time of the consent, and which the parent signs
upon picking up the child.

6) When administering medication,
administering the medication shall:

(a) wash his or her hands;

(b) if the parent supplies the medication, check the
medication label to confirm the child's name;

(c) if the parent supplies the medication, compare the
instructions on the parent release form with the directions on the
prescription label or product package to ensure that a child is not
given a dosage larger than that recommended by the health care
provider or the manufacturer;

(d) if the certificate holder supplies the medication, check
the product package to ensure that a child is not given a dosage
larger than that recommended by the manufacturer;

(e) administer the medication; and

(f) immediately record the following information:

(i) the date, time, and dosage of the medication given;

(ii)) the signature or initials of the provider who
administered the medication; and,

(iii) any errors in administration or adverse reactions.

(7) The certificate holder shall ensure that any adverse
reaction to a medication or any error in administration is reported to
the parent immediately upon recognizing the error or reaction, or
after notifying emergency personnel if the reaction is life
threatening.

(8) The certificate holder shall not keep medications in
the home for any child who is no longer enrolled.

the person

R430-50-20. Activities.

(1) The certificate holder shall offer daily activities to
support each child's healthy physical, social-emotional, and
cognitive-language development.

(2) The certificate holder shall ensure that the toys and
equipment necessary to carry out the activities are accessible to
children.

(3) If oft-site activities are offered:

(a) the certificate holder shall obtain parental consent for
off-site activities in advance;

(b) the certificate holder shall accompany the children
and shall take a copy of each child's admission form as specified in
R430-50-9(2)(a).

(c) the certificate holder shall maintain required provider
to child ratios and direct supervision during the activity;

(d) at least one provider present shall have a current Red
Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification[:]._Equivalent CPR certification

must include hands-on testing. [#a]And
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(e) the certificate holder shall ensure that there is a way
for each provider, volunteer, and child to wash his or her hands as
specified in R430-50-16(1) and (2). If there is no source of running
water, providers, volunteers, and children may clean their hands
with individual disposable wet wipes and hand sanitizer.

(4) If oft-site swimming activities are offered, providers
shall remain with the children during the activity, and lifeguards and
pool personnel shall not count toward the provider to child ratio.

R430-50-24. Infant and Toddler Care.

If the certificate holder cares for infants or toddlers, the
following applies:

(1) If an infant is not able to sit upright and hold his or
her own bottle, a provider shall hold the infant during bottle
feeding. Bottles shall not be propped.

(2) A provider shall clean and sanitize high chair trays
prior to each use.

(3) A provider shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter. A provider shall cut solid foods
for toddlers into pieces no larger than 1/2 inch in diameter.

(4) 1If there is more than one infant or toddler in care,
baby food, formula, and breast milk for each child that is brought
from home must be labeled with the child's name or another unique
identifier.

(5) Baby food, formula, and breast milk that is brought
from home for an individual child's use must be:

(a) kept refrigerated if needed; and

(b) discarded within 24 hours of preparation or opening,
except that powdered formula or dry foods which are opened, but
are not mixed, are not considered prepared.

(6) The certificate holder shall ensure that formula and
milk, including breast milk, is discarded after each feeding, or
within two hours of initiating a feeding.

(7) To prevent burns, a provider shall shake each heated
bottle and test it for temperature before the bottle is fed to a child.

(8) If there is more than one infant or toddler in care,
pacifiers and bottles shall be:

(a) labeled with each child's name or another unique
identifier; or

(b) washed and sanitized after each individual use, before
use by another child.

(9) The certificate holder shall ensure that only one infant
or toddler occupies any one piece of equipment, such as a crib,
playpen, stroller, or swing, at any time, unless the equipment has
individual seats for more than one child.

(10) The certificate holder shall ensure that infants sleep
in equipment designed for sleep, such as a crib, bassinet, porta-crib
or play pen. The certificate holder shall ensure that infants are not
placed to sleep on mats or cots, or in bouncers, swings, car seats, or
other similar pieces of equipment, unless the certificate holder has
written permission from the infant's parent.

(11) The certificate holder shall ensure that each crib used
by a child in care:

(a) has a tight fitting mattress;

(b) has slats spaced no more than 2-3/8 inches apart;

(c) has at least 20 inches from the top of the mattress to
the top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib cannot
sit up without assistance; and

(d) does not have strings, cords, ropes, or other
entanglement hazards strung upon the crib rails or within reach of
the child.

(12) The certificate holder shall ensure that infants are
not placed on their stomachs for sleeping, unless there is
documentation from a health care provider for treatment of a
medical condition.

(13) The certificate holder shall ensure that each infant
and toddler is allowed to follow his or her own pattern of sleeping
and eating.

(14) Infant walkers with wheels are prohibited.

(15) The certificate holder shall ensure that infants and
toddlers do not have access to objects made of styrofoam.

(16) The certificate holder shall ensure that a provider
responds as promptly as possible to infants and toddlers who are in
emotional distress due to conditions such as hunger, fatigue, wet or
soiled diapers, fear, teething, or illness.

(17) The certificate holder shall ensure that awake infants
and toddlers receive positive physical stimulation and positive
verbal interaction with a provider at least once every 20 minutes.

(18) The certificate holder shall ensure that awake infants
and toddlers are not confined for more than 30 minutes in one piece
of equipment, such as swings, high chairs, cribs, play pens, or other
similar pieces of equipment.

(19) The certificate holder shall ensure that mobile
infants and toddlers have freedom of movement in a safe area.

(20) To stimulate their healthy development, there shall
be safe toys accessible to infants and toddlers. The certificate
holder shall ensure that there are enough toys for each child in the
group to be engaged in play with toys.

(21) The certificate holder shall ensure that all toys used
by infants and toddlers are cleaned and sanitized:

(a) weekly;

(b) after being put in a child's mouth_before another child
uses it; and

(c) after being contaminated by any body fluid.
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RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE
CHANGE: New rules for Licensed Family Child Care
Providers went into effect in September of 2008. Since that
time all providers have now had at least one inspection under
the new rules. The purpose of this amendment is to address
questions and issues that have arisen as the new rules have
been implemented.

SUMMARY OF THE RULE OR CHANGE: This rule change:
1) clarifies that "over-the-counter" medication include vitamins
and herbal supplements; 2) removes the requirement that
there be ASTM approved cushioning material under outdoor
play equipment; 3) moves the requirements for swimming
pools, wading pools, hot tubs, and trampolines from the
Outdoor Environment section of the rule to the Injury
Prevention section of the rule to better clarify that the
requirements apply whether the pool, trampoline, etc. is
indoors or outdoors; 4) clarifies that the requirement that
there be no strangulation, crush, shearing, and sharp edge
hazards within the use zone of outdoor play equipment
includes the equipment itself; 5) clarifies that the required
annual training hours must be in child care related training; 6)
clarifies that CPR certification must include a hands-on
testing component; 7) allows a second caregiver, if the
Licensee has one, to document fire and disaster drills; 8)
clarifies the requirement for indoor and outdoor supervision of
children; 9) clarifies the requirements related to tripping
hazards, locking of firearms, and strangulation hazards; 10)
replaces the requirement for child sign-in and sign-out
records with a more simple daily attendance record; 11)
makes the rules related to smoking more closely parallel the
Utah Indoor Clean Air Act; 12) clarifies that children cannot be
served foods they are allergic to, or foods brought in for
another child; 13) removes the requirement for handwashing
after touching a pet; 14) clarifies the medication training
requirement and requires the child's name to be on the
medication authorization form if a child is to be given
medication; 15) allows a second qualified caregiver, if the
Licensee has one, to take children on field trips; and 16)
clarifies the requirement for washing toys that have been
placed in a child's mouth.

STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR
THIS RULE: Title 26, Chapter 39

ANTICIPATED COST OR SAVINGS TO:

¢ THE STATE BUDGET: Training on these rules and
implementation on the standards can be handled in the
normal course of business. Therefore, the D