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R28. Administrative Services, Fleet Operations, Surplus
Property.

R28-3. Utah State Agency for Surplus Property
Adjudicative Proceedings.

R28-3-1. Purpose.

As required by the Utah Administrative Procedures Act,
this rule provides the procedures for adjudicating disputes
brought before the Utah State Agency for Surplus Property
under the authority granted by Section 63A-9-801 and Section
63-46b-1, et seq.

R28-3-2. Definitions.

Terms used are as defined in Section 63-46b-2, except
"USASP" means the Utah State Agency for Surplus Property,
and "superior agency" meansthe Department of Administrative
Services.

R28-3-3. Proceedingsto be Informal.

All matters over which the USASP has jurisdiction
including bid validity determination and salesissues, which are
subject to Title 63, Chapter 46b, will be informal in nature for
purposes of adjudication. The Director of the Division of Fleet
Operations or his designee will be the presiding officer.

R28-3-4. Procedures Governing Informal Adjudicatory
Proceedings.

1. Noresponse need befiled to the notice of agency action
or request for agency action.

2. The USASP may hold a hearing at the discretion of the
director of the Division of Fleet Operations or his designee
unless a hearing is required by statute. A request for hearing
must be made within ten days after receipt of the notice of
agency action or request for agency action.

3. Only the parties named in the notice of agency action or
request for agency action will be permitted to testify, present
evidence and comment on the issues.

4. A hearing will be held only after timely notice of the
hearing has been given.

5. No discovery, either compulsory or voluntary, will be
permitted except that all parties to the action shall have access
to information and materials not restricted by law.

6. No person may intervene in an agency action unless
federal statute or rulerequiresthe agency to permit intervention.

7. Any hearing held under thisrule is open to al parties.

8. Within thirty days after the close of any hearing, the
director of theDivision of Fleet Operationsor hisdesignee shall
issue awritten decision stating the decision, the reasons for the
decision, time limitsfor filing an appea with the director of the
superior agency, notice of right of judicial review, and thetime
limits for filing an appeal to the appropriate district court.

9. Thedecision rendered by the Director of the Division of
Fleet Operations or his designee shall be based on the factsin
the USASP file and if a hearing is held, the facts based on
evidence presented at the hearing.

10. Theagency shall notify the parties of the agency order
by promptly mailing a copy thereof to each at the address
indicated in thefile.

11. Whether ahearingisheld or not, an order i ssued under
the provisions of thisrule shall bethefinal order of the superior
agency, and then may be appeaed to the appropriate district
court.

KEY: surplusproperty, appellate procedures
February 12, 2004 63A-9-801
Notice of Continuation November 4, 2003 63-46b
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R156. Commer ce, Occupational and Professional Licensing.
R156-17a. Pharmacy Practice Act Rules.
R156-17a-101. Title.

These rules are known as the "Pharmacy Practice Act
Rules".

R156-17a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
173, asused in Title 58, Chapters 1 and 17a or these rules:

(1) "Dispense", as defined in Subsection 58-17a-102(9),
does not include transferring medications for a patient from a
legally dispensed prescription for that particular patient into a
daily or weekly drug container to facilitate the patient taking the
correct medications.

(2) "NAPLEX" means North American Pharmacy
Licensing Examination.

(3) "NABP" meansthe National Association of Boards of
Pharmacy.

(4) "Qualified continuing education” asusedintheserules,
means continuing education that meetsthe standards set forthin
Section R156-17a-313.

(5) "Unprofessional conduct”, as defined in Title 58,
Chapters 1 and 173, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-17a-502.

R156-17a-103. Authority - Purpose.

Theserules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 17a.

R156-17a-104. Organization - RelationshiptoRulesR156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-17a-301.  Licensure - Pharmacist - Pharmacy
I nternship Standards.

In accordance with Subsection 58-17a-302(1)(d), the
standards for the internship required for licensure as a
pharmacist include the following:

(1) The internship shall consist of at least 1500 hours
obtained in Utah, in another state or territory of the United
States, or in Utah and another state or territory of the United
States.

(@) Internship hours completed in Utah shall include at
least 360 hours but not more than 900 hours in a college
coordinated practical experience program as an integral part of
the curriculum which shall include a minimum of 120 hoursin
each of the following practices:

(i) community pharmacy;

(i) hospital pharmacy; and

(i) another pharmacy setting.

(b) Internship hours completed in another state or territory
of the United States shall be accepted based on the approval of
hours by the state pharmacy board of that jurisdiction.

(2) Evidence of completed internship hours shall be
documented to the division by the pharmacy intern at the time
application is made for a Utah pharmacist license or at the
completion of the Utah internship, if not seeking Utah licensure.

R156-17a-302. Licensure - Pharmacist - Examinations.

In accordance with Subsection 58-17a-302(1)(e), the
examinations which must be successfully passed by applicants
for licensure as a pharmacist are:

(1) theNAPLEX with apassing score asestablished by the
NABP;

(2) the Multistate Pharmacy Jurisprudence Examination
with a minimum passing score as established by the NABP.

R156-17a-303. Licensure - Pharmacist by Endor sement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), an applicant for licensure as a pharmacist by
endorsement shall apply through the "Licensure Transfer
Program™ administered by NABP.

R156-17a-304. Licensure - Pharmacy Technician -
Education Standards.

(1) In accordance with Subsection 58-17a-302(4)(e), the
standards for the program of education and training which isa
requirement for licensure as a pharmacy technician shall
include:

(@) The program shall consist of at least 300 hours of
combined didactic and clinical trainingtoinclude at aminimum
the following topics:

(i) legal aspects of pharmacy practice such as laws and
rules governing practice;

(if) hygiene and aseptic technique;

(i) terminology, abbreviations and symbols;

(iv) pharmaceutical calculations;

(v) identification of drugs by trade and generic names, and
therapeutic classifications;

(vi) filling of ordersand prescriptionsincluding packaging
and labeling;

(vii) ordering, restocking, and maintai ning druginventory;
and

(viii) computer applications in the pharmacy.

(b) The program of education and training shall be
outlined in awritten plan and shall include afinal examination
covering at a minimum the topics listed in Subsection (1)(a)
above.

(2) Thewritten outline of the training program including
the examination shall be available to the division and board
upon request.

R156-17a-305.
Examinations.

Q) In accordance with Subsection 58-17a
302(4)(e)((ii)(B), the examinations which must be passed by all
applicants applying for licensure as a pharmacy technician are:

(@ the Utah Pharmacy Technician Law and Rule
Examination with a passing score of at least 75; and

(b) the National Pharmacy Technician Certification
Examination with a passing score as established by the
Pharmacy Technician Certification Board.

Licensure - Pharmacy Technician -

R156-17a-306. Licensure - Pharmacy Intern - Education.

(2) Inaccordancewith Subsection 58-17a-302(5)(a)(i), the
approved program is one which is accredited by the American
Council on Pharmaceutical Education.

(2) In accordance with Subsection 58-17a-302(5)(b), the
preliminary educational qualifications are as defined in
Subsection 58-17a-302(5)(b).

(3) In accordance with Subsection 58-17a-302(5)(b), a
recognized college or school of pharmacy is one which has a
pharmacy program accredited by the American Council on
Pharmaceutical Education.

R156-17a-307. Licensure - Preceptor Approval.

In accordance with Subsection 58-17a-102(45), the
requirements which must be met by alicensed pharmacist to be
approved as a preceptor are:

(1) hold a Utah pharmacist license that is active and in
good standing;

(2) have been engaged in active practice as a licensed
pharmacist for not less than two years immediately preceding
the application for approval as a preceptor, except if employed
asaprofessional experience program coordinator in apharmacy
program accredited by the American Council on Pharmaceutical
Education; and



UAC (Asof March 1, 2004)

Printed: May 11, 2004

Page 3

(3) have not been under any sanction at any time which
sanction is considered by the division or board to have been of
such a nature that the best interests of the intern and the public
would not be served by approving the licensee as a preceptor.

R156-17a-308. Licensure- Administrative I nspection.

In accordancewith Subsections 58-1-203(2), 58-1-301(3),
58-17a-303(4)(d) and Section 58-17a-103, an administrative
inspection may be:

(1) anonsite inspection; or

(2) asdf-report inspection completed by the pharmacist-
in-charge on an audit form supplied by the division.

R156-17a-309. Licensure- Meet with the Board.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), an applicant for licensure under Title 58, Chapter 17a
may be required to meet with the State Board of Pharmacy for
the purpose of evaluating the applicant's qudifications for
licensure.

R156-17a-310.
Pharmacy.

In accordancewith Subsections 58-1-203(2), 58-1-301(3),
58-17a-303(2)(e) and 58-17a-303(4)(d), the application for
licensure as an out-of-state mail order pharmacy shall supply
sufficient information concerning the applicant's standing inits
state of domicile to permit the division and the board to
determine the applicant's qualification for licensure in Utah.
Such information shall include the following:

(1) acertified letter from the licensing authority of the
state in which the pharmacy is located attesting to the fact that
the pharmacy islicensed in good standing and isin compliance
with all laws and regulations of that state;

(2) an affidavit affirming that the applicant will cooperate
with all lawful requests and directions of the licensing authority
of the state of domicile relating to the shipment, mailing or
delivery of dispensed legend drugsinto Utah; and

(3) acopy of the most recent state inspection showing the
status of compliance with laws and regulations for physical
facility, records, and operations.

Licensure - Out-of-state Mail Order

R156-17a-311. Licensure- Branch Pharmacy.

In accordance with Subsections 58-1-203(2), 58-1-301(3)
and Section 58-17a-614, the qudlifications for licensure as a
branch pharmacy include the following:

(1) The division in collaboration with the board shall
designate the location of each branch pharmacy. Thefollowing
shall be considered in granting such designation:

(@) the distance between or from nearby alternative
pharmacies and al other factors affecting access of personsin
the area to aternative pharmacy resources;

(b) the availahility at the location of qualified personsto
staff the pharmacy consistent with Section R156-17a-609 of
theserules;

(c) the availability and willingness of a parent pharmacy
and supervising pharmacist to assume responsibility for the
branch pharmacy;

(d) the availability of satisfactory physical facilities in
which the branch pharmacy may operate; and

(e) the totality of conditions and circumstances which
surround the request for designation.

(2) A branch pharmacy shall be licensed as a retail
pharmacy branch of an existing retail, hospital, or institutional
pharmacy licensed by the division.

(3) The application for designation of a branch pharmacy
shall be submitted by the licensed pharmacy seeking such
designation. In the event more than one licensed pharmacy
makesapplication for designation of abranch pharmacy location
a a previoudy undesignated location, the division in

collaboration with the board, shall review all applications for
designation of the branch pharmacy and, if the location is
approved, shall approve for licensure the applicant determined
best able to serve the public interest.

(4) The application shall include the following:

(@ complete identifying information concerning the
applying parent pharmacy;

(b) complete identifying information concerning the
designated supervising pharmacist employed at the parent
pharmacy;

(c) address and description of the facility in which the
branch pharmacy is to be located;

(d) a specific formulary to be stocked indicating with
respect to each prescription drug the name, the dosage strength
and dosage units in which the drug will be prepackaged;

(e) complete identifying information concerning each
person located at the branch pharmacy who will dispense
prescription drugs in accordance with the approved protocol;
and

(f) protocols under which the branch pharmacy will
operate and itsrel ationship with the parent pharmacy to include
the following:

(i) the conditions under which prescription drugswill be
stored, used, and accounted for;

(ii) the method by which the drugs will be transported
from parent pharmacy to the branch pharmacy and accounted
for by the branch pharmacy;

(iii) adescription of how recordswill be kept with respect
to:

(A) formulary;

(B) changesin formulary;

(C) record of drugs sent by the parent pharmacy;

(D) record of drugs received by the branch pharmacy;

(E) record of drugs dispensed;

(F) periodic inventories; and

(G) any other record contributing to an effectiveaudit trail
with respect to prescription drugs provided to the branch

pharmacy.

R156-17a-312. Licensure - Pharmaceutical
Wholesaler/Distributor and Phar maceutical M anufacturer.
In accordancewith Subsections58-1-203(2), 58-1-301(3),
and 58-17a-303(2)(h) and (i), the requirements for licensure as
a pharmaceutical wholesaler/distributor or pharmaceutical
manufacturer are defined, clarified, or established as follows:

(1) Each applicant for licensure as a pharmaceutical
wholesaler/distributor or pharmaceutical manufacturer shall
provide the following information:

(a) thename, full business address and tel ephone number;

(b) identification of all trade and business names used by
the applicant;

(c) addresses, telephone number and the names of contact
persons at all locationsin the state in which prescription drugs
are located, stored, handled, distributed or manufactured;

(d) afull description of the ownership of the applicant
including business type/form, names and identifying
information concerning owners, partners, stockholdersif not a
publicly held company, names and identifying information
concerning company officers, and directors and management;
and

(e) other information necessary to enable the division in
collaboration with the board to evaluate the requirements in
Subsection (2) below.

(2) In considering whether to grant a license to an
applicant as a pharmaceutical wholesaler/distributor or
pharmaceutical manufacturer, the division shall consider the
public interest by examining:

(@) any convictions of the applicant under any federal,
state or local laws relating to the distribution or manufacturing
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of prescription drugs, drug samples, controlled substances or
controlled substance precursors;

(b) any convictions of a criminal offense or afinding of
unprofessional conduct whichwhen considered with theactivity
of distributing or manufacturing prescription drugs indicates
thereisor may reasonably be athreat to the public health, safety
or welfare if the applicant were to be granted a license;

(c) the applicant's past experience in the distribution or
manufacture of prescription drugs including controlled
substancesto determinewhether the applicant might reasonably
be expected to be able to engage in the competent and safe
distribution and manufacture of prescription drugs;

(d) whether the applicant has ever furnished any false or
misleadinginformationin connectionwith theapplication or the
past activities of the applicant in connection with the
distribution or manufacture of prescription drugs;

(e) whether the applicant has been the subject of any
action against any license to engage in distribution or
manufacture of prescription drugs;

(f) compliance with licensing requirements under any
previoudy granted license to engage in distribution or
manufacture of prescription drugs;

(g) compliance with requirements under federal, state or
local law to make available to any regulatory authority those
records concerning distribution or manufacture of prescription
drugs; and

(h) any other factors upon which areasonable and prudent
person would rely to determinethe suitability of the applicant to
safely and competently engage in the practice of distributing or
manufacturing prescription drugs.

(3) Theresponsible officer or management employee who
is responsible for the supervision of the applicant consistent
with Section R156-17a612 shall be identified on the
application.

R156-17a-313. Continuing Education - Pharmacist.

(1) Inaccordancewith Subsections 58-1-203(7) and 58-1-
308(3)(b), thereis created a continuing education requirement
as a condition for renewal or reinstatement of pharmacist
licenses issued under Title 58, Chapter 17a.

(2) Continuing education shall consist of 24 hours of
qualified continuing professiona education in each preceding
renewal period.

(3) The required number of hours of qualified continuing
professional education for an individual who first becomes
licensed during the two year period shall be decreased in a pro-
rata amount equal to any part of that two year period preceding
the date on which that individua first became licensed.

(4) Quadlified continuing professional education shall
consist of:

(a) ingtitutes, seminars, lectures, conferences, workshops,
variousformsof mediated instruction, and programmed |earning
courses presented by an ingtitution, individual, organization,
association, corporation, or agency that has been approved by
the American Council on Pharmaceutical Education (ACPE);

(b) programs accredited by other nationally recognized
healthcare accrediting agencies; and

() educationa meetings sponsored by the Utah
Pharmaceutical Association or Utah Society of Health-System
Pharmacists.

(5) Credit for qualified continuing professional education
shall be recognized in accordance with the following:

(@ aminimum of eight hours shall be obtained through
attendance at lectures, seminars or workshops; and

(b) aminimum of six hours shall be in drug therapy or
patient management.

(6) A licensee shal be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of

the two year period to which the records pertain. It is the
responsibility of thelicenseeto maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

R156-17a-314.
Technician.

(1) Inaccordancewith Subsections58-1-203(7) and 58-1-
308(3)(b), thereis created a continuing education requirement
as a condition for renewa or reinstatement of pharmacy
technician licenses issued under Title 58, Chapter 17a.

(2) Continuing education shall consist of eight hours of
qualified continuing professional education in each preceding
renewa period.

(3) Therequired number of hours of qualified continuing
professional education for an individua who first becomes
licensed during the two year period shall be decreased in apro-
rataamount equal to any part of that two year period preceding
the date on which that individual first became licensed.

(4) Quadlified continuing professional education shall
consist of:

(a) institutes, seminars, lectures, conferences, workshops,
variousformsof mediatedinstruction, and programmed | earning
courses sponsored or approved by an institution, individual,
organization, association, corporation, or agency that has been
approved by the American Council on Pharmaceutical
Education (ACPE);

(b) programs accredited by other nationally recognized
healthcare accrediting agencies; and

(c) educationa meetings sponsored by the Utah
Pharmaceutical Association or the Utah Society of Health-
System Pharmacists.

(5) Documentation of current Pharmacy Technician
Certification Board certification will count as meeting the
requirement for continuing education.

(6) Credit for qualified continuing professional education
shall be recognized in accordance with the following:

(@ aminimum of four hours shall be obtained through
attendance at | ectures, seminars or workshops.

(7) A licensee shall be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain. It is the
responsibility of the licensee to maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

Continuing Education - Pharmacy

R156-17a-315. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewa date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 17ais established by rulein
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

R156-17a-502. Unprofessional Conduct.

"Unprofessional conduct” includes:

Q) violating any provision of the American
Pharmaceutical Association Code of Ethics, October 1994,
which is hereby incorporated by reference;

(2) faling to comply with the Food and Drug
Administration Compliance Policy Guideline 460.200, March
16, 1992, which is hereby incorporated by reference;

(3) failing to comply with the continuing education
requirements set forth in these rules;

(4) failing to provide the division with a current mailing
addresswithin areasonabl e period of timefollowing any change
of address,

(5) defaulting on a student loan;
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(6) failing to abide by al applicable federal and state law
regarding the practice of pharmacy; and
(7) failing to comply with administrative inspections.

R156-17a-601. Oper ating Standar ds- Phar macy Technician
- Scope of Practice.

In accordance with Subsection 58-17a-102(42), the scope
of practice of a pharmacy technician is defined as follows:

(1) The pharmacy technician may perform any task
associated with the physical preparation and processing of
prescription and medication orders including:

(a) receiving written prescriptions;

(b) taking refill orders;

(c) entering and retrieving information into and from a
database, or patient profile;

(d) preparing labels;

(e) retrieving medications from inventory;

(f) counting and pouring into containers;

(g) placing medications into patient storage containers;

(h) affixing labels;

(i) compounding; and

(j) other non-judgmental tasks.

(2) The pharmacy technician shall not receive new oral
prescriptions or medication orders nor perform drug utilization
reviews.

(3) Thelicensed pharmacist on duty can at his discretion
provide general supervision as defined in Subsection 58-17a
102(17) to no more than three pharmacy technicians, only one
of which can be an unlicensed technician, who are actually on
duty at any onetime.

R156-17a-602. Operating Standards - Pharmacy Intern -
Scope of Practice.

In accordance with Subsections 58-17a-102(41) and 58-
17a-102(41), the scopeof practice of apharmacy internincludes
the following:

(1) If apharmacy intern ceasesto meet all requirementsfor
intern licensure, he shall surrender his pharmacy intern license
to the division within 60 days unless an extension is requested
and granted by the Division in collaboration with the Board.

(2) A pharmacy intern may act as a pharmacy intern only
under the supervision of an approved preceptor as set forth in
Subsection 58-17a-102(45) and Section R156-17a-603.

R156-17a-603. Operating Standards- Approved Preceptor.

In accordance with Subsection 58-17a601(1), the
following shall apply to an approved preceptor:

(1) He may supervise more than one intern, however, a
preceptor may supervise only oneintern actually on duty in the
practice of pharmacy at any one time.

(2) Heshall maintain adequate records to demonstrate the
number of internship hours completed by the intern and an
evaluation of the quality of the intern's performance during the
internship.

(3) The preceptor shall complete the preceptor section of
a "Utah Pharmacy Intern Experience Affidavit:"at the
conclusion of the preceptor/intern rel ationship regardless of the
time or circumstances under which that relationship is
concluded and provide that affidavit to the division.

(4) The preceptor shall be responsiblefor theintern's acts
related to the practice of pharmacy while practicing as a
pharmacy intern under his or her supervision.

(5) The preceptor shall use "The Internship Experience, A
Manua for Pharmacy Preceptors and Interns’, August 1980,
published by the NABP or an equivalent manua while
providing the intern experience for the intern.

R156-17a-604. Oper ating Standar ds- Supportive Per sonnel.
(1) Inaccordance with Subsection 58-17a-102(50)(a), the

duties of supportive personnel are further defined as follows:

(@) Supportive personnel may assist in any tasks not
related to drug preparation or processing including:

(i) stock ordering and restocking;

(i) cashiering;

(ii1) billing;

(iv) filing;

(v) housekeeping; and

(vi) delivery.

(b) Supportive personnel shall not enter information into
a patient profile nor accept refill information.

(2) Inaccordancewith Subsection 58-17a-102(50)(b), the
supervision of supportive personnel is defined as follows:

(a) All supportive personnel shall beunder the supervision
of alicensed pharmacist.

(b) The licensed pharmacist shall be present in the area
where the person being supervised is performing services and
shall be immediately available to assist the person being
supervised in the services being performed.

(3) In accordance with Subsection 58-17a-601(1), a
pharmacist, pharmacy intern, or pharmacy technician whose
license has been revoked or is suspended shall not be allowed
to provide any support services in a pharmacy.

R156-17a-605. Operating Standards - M edication Profile
System.

In accordancewith Subsections58-17a-601(1) and 58-17a
604(1), the following operating standards shall apply with
respect to medication profile systems:

(1) Patient profiles, once established, shall be maintained
by a pharmacist in a pharmacy dispensing to patients on a
recurring basis for a minimum of one year from the date of the
most recent prescription filled or refilled; except that a hospital
pharmacy may delete the patient profile for an inpatient upon
discharge if arecord of prescriptionsis maintained as a part of
the hospital record.

(2) Information to be included in the profile shall be
determined by a responsible pharmacist at the drug outlet but
shall include as a minimum:

(@) full name of patient, address, tel ephone number, date
of birth or age and gender;

(b) patient history where significant, including known
dlergies and drug reactions, and a comprehensive list of
medications and relevant devices;

(c) alist of al prescription drugs obtained by the patient
at the pharmacy including;

(i) name of prescription drug;

(i) strength of prescription drug;

(i) quantity dispensed;

(iv) dateof filling or refilling;

(v) charge for the prescription drug as dispensed to the
patient; and

(d) any additional comments relevant to the patient's drug
use.

(3) Patient medication profile information shall be
recorded by a pharmacist, pharmacy intern, or pharmacy
technician.

R156-17a-606. Operating Standards - Patient Counseling.

In accordance with Subsection 58-17a-601(1), standards
for patient counseling establishedin Section 58-17a-612 include
the following:

(1) Patient counseling shall include when appropriate the
following elements:

(a) the name and description of the prescription drug;

(b) the dosage form, dose, route of administration, and
duration of drug therapy;

(c) intended use of the drug and expected action;

(d) specia directions and precautions for preparation,
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administration, and use by the patient;

(e) common severe side or adverse effects or interactions
and therapeutic contraindications that may be encountered,
including their avoidance, and the action required if they occur;

(f) techniques for self-monitoring drug therapy;

(9) proper storage;

(h) prescription refill information;

(i) action to betaken in the event of amissed dosg;

(j) pharmacist comments relevant to the individual's drug
therapy, including any other information peculiar to the specific
patient or drug; and

(k) the date after which the prescription should not be
taken or used.

(2) Patient counseling shall not be required for inpatients
of a hospital or institution where other licensed hedlth care
professionals are authorized to administer the drugs.

(3) A pharmacist shall not be required to counsel apatient
or patient'sagent when the patient or patient's agent refuses such
consultation.

(4) The offer to counsel shall be documented and said
documentation shall be available to the division and the board.

R156-17a-607. Operating Standards - Prescriptions.

In accordance with Subsection 58-17a601(1), the
following shall apply to prescriptions:

(1) A prescription issued by an authorized licensed
practitioner, if communicated by an agent or employee of that
practitioner upon that practitioner's specific instruction and
authorization, may be accepted by a pharmacist or pharmacy
intern.

(2) Prescriptionfiles, including refill information, shall be
maintained for aminimum of fiveyearsby either amanual filing
of written prescriptions or by permanent electronic record.

(3) Prescriptions having a remaining authorization for
refill may be transferred by the pharmacist at the outlet holding
the prescription to a pharmacist at another outlet upon the
authorization of the patient to whomthe prescriptionwasissued.
The transferring pharmacist and receiving pharmacist shall act
diligently to ensure that the total number of authorized refillsis
not exceeded.

(4) Prescriptionsfor terminal patientsinlicensed hospices,
home health agencies, or nursing homes may be partialy filled
if the patient has a medical diagnosis documenting a terminal
illness.

R156-17a-608. Oper ating Standar ds- Phar macist-in-char ge.
All drug outlets, except pharmaceutical manufacturersand

pharmaceutical wholesaler/distributors, and all pharmaceutical

administration facilities shall have a pharmacist-in-charge.

R156-17a-609. Operating Standards - Branch Phar macy.

In accordance with Section 58-17a-614, the operating
standards for branch pharmacies include the following:

(1) Branch pharmacies may be staffed only by the
following persons holding current licenses to practice:

(a) physicians and surgeons,

(b) osteopathic physicians and surgeons;

(c) advanced practice registered nurses; and

(d) physician assistants.

(2) Prescription drugs supplied to the branch pharmacy by
the parent pharmacy shall be prepackaged having alabel affixed
tothecontainer by alicensed pharmacist at the parent pharmacy.
The label shall contain al information required by law on a
prescription label except the date dispensed, identifying
information concerning the patient, specific dosageinstructions
and identification of the dispensing person. Excepted
information shall be added to the label by a branch pharmacy
person in one of the licensure classifications listed above at the
time the prescription drug is dispensed.

(3) Thebranch pharmacy shall be personally visited by the
supervising pharmacist or his designee who is also a licensed
Utah pharmacist not less than once in each month for the
purpose of auditing the prescription drug inventory and branch
pharmacy procedures against the approved protocol. A record
of each visit and the findings shall be maintained at the branch
pharmacy and at the parent pharmacy.

(4) The parent pharmacy shall notify the division in
writing and receiveapproval for any changein branch pharmacy
licensure qualifications or operating standards.

R156-17a-610. Operating Standards - Drug Outlets.

In accordance with Subsection 58-17a-601(1), standards
for the operations of drug outlets include the following:

(1) Any drug outlet licensed under the Pharmacy Practice
Act, Title58, Chapter 17a, shall bewell lighted, well ventilated,
clean and sanitary.

(2) Thedispensing area, if any, shall have asink with hot
and cold culinary water separate and apart from any rest room
facilities.

(3) Thedrugoutlet shall be equipped to permit the orderly
storage of prescription drugs and devices in amanner to permit
clear identification, separation, and easy retrieval of products,
and an environment necessary to maintain the integrity of the
product inventory.

(4) The drug outlet shall be equipped to permit practice
within the standards and ethics of the profession as dictated by
the usual and ordinary scope of practice to be conducted within
that facility.

(5) Thedrug outlet shall be stocked with the quality and
quantity of product necessary for the facility to meet it's scope
of practicein amanner consistent with the public health, safety
and welfare.

(6) The drug outlet shall be equipped with a security
systemto permit detection of entry at all timeswhen thefacility
is closed.

(7) Drug outlets engaged in extensive compounding
activities shall be required to maintain proper records and
procedure manuals and establish quality control measures to
ensure stability, equivalency where applicable and sterility.

(8) The drug outlet shall have recent editions of the
following reference publications in such quantity and in such
places as to make them readily available to facility personnel:

(a) the Utah Pharmacy Practice Act;

(b) the Utah Pharmacy Practice Act Rules;

(c) the Utah Controlled Substance Act;

(d) the Utah Controlled Substance Act Rules;

(e) Code of Federal Regulations (CFR) 21, Food and
Drugs, Part 1300 to end or equivaent such asthe USPDI;

(f) current FDA Approved Drug Products (orange book);

(g) any other general drug references necessary to permit
practice dictated by the usual and ordinary scope of practice to
be conducted within that facility; and

(h) "The Intern Experience, A Manua for Pharmacy
Preceptorsand Interns’, August 1980, published by theNational
Association of Boards of Pharmacy, if pharmacy interns are
present.

(9) The drug outlet shall post in view of the public the
license of the facility and the license or a copy of the license of
each pharmacist, pharmacy intern, and pharmacy technicianwho
is employed in the facility, but may not post the license of any
pharmacist, pharmacy intern, or pharmacy technician not
actually employed in the facility.

(10) Drug outlets initialy licensed or substantially
remodeled on or after September 1, 1992, shall have a
counseling area to allow for confidential patient counseling,
when appropriate.

(11) If thepharmacy islocated within alarger facility such
asagrocery or department store, and alicensed Utah pharmacist
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is not immediately available in the facility, the pharmacy shall
not remain open to pharmacy patients and shall be locked in
such away as to bar entry to the public or any non-pharmacy
personnel.

(12) All pharmacieslocated withinalarger facility shall be
locked and enclosed in such away asto bar entry to the public
or any non-pharmacy personnel when the pharmacy is closed.

(13) Only alicensed Utah pharmacist or hisdesignee shall
have access to the pharmacy when the pharmacy is closed.

R156-17a-611. Operating Standards - Nuclear Phar macy.

In accordance with Subsections 58-17a-303(4)(d) and 58-
17a-601(1), the operating standards for nuclear pharmacies
include the following:

(1) A nuclear pharmacy shall have the following:

(@) acurrent Utah Radioactive Materials License; and

(b) adequate space and equipment commensurate with the
scope of services required and provided.

()] Nuclear pharmacies shal only dispense
radiopharmaceuticals which comply with acceptable standards
of quality assurance.

(3 Nuclear pharmacies shal maintain a library
commensurate with the level of radiopharmaceutical serviceto
be provided.

(4) A licensed Utah pharmacist shall be immediately
available on the premises at all times when the facility is open
or available to engage in the practice of pharmacy.

(5) In addition to Utah licensure, the pharmacist shall be
currently certified by theBoard of Pharmaceutical Speciatiesin
Nuclear Pharmacy or have equivalent classroom and laboratory
training and experience as required by the Utah Radiation
Control Rules.

(6) Thisrule does not prohibit:

(@) alicensed pharmacy intern or technician form acting
under the direct supervision of an approved preceptor who
meets the requirements to supervise a nuclear pharmacy; or

(b) aUtah Radioactive Materialslicenseefrom possessing
and using radiopharmaceuticals for medical use.

(7) A hospital nuclear medicine department or an office of
a physician/surgeon, osteopathic physician/surgeon,
veterinarian, podiatric physician, or dentist that has a current
Utah Radioactive Materials License does not require licensure
as anuclear pharmacy.

R156-17a-612. Operating Standards - Pharmaceutical
Wholesaler/Distributor and Pharmaceutical M anufacturer
located in Utah.

In accordance with Subsection 58-17a601(1), the
operating standards for pharmaceutical wholesaler/distributor
and pharmaceutica manufacturer licensee includes the
following:

(1) A separate license shall be obtained for each separate
location engaged in the distribution or manufacturing of
prescription drugs.

(2) A separate license shall be obtained for wholesale
distribution activity and manufacturing activity.

(3) The licensee need not be under the supervision of a
licensed pharmacist, but shall be under the supervision of a
responsible officer or management employee.

(4) There hasnot been established minimum requirements
for persons employed by persons engaged in the distribution or
manufacture of prescription drugs; however, this does not
relieve the person who engages in the distribution of
prescriptiondrugswithinthestate or ininterstate commerceinto
or from the state, or those engaged in the manufacture of
prescription drugsin the state or in interstate commerce into or
from the state from ensuring that persons employed by them
have appropriate education, experience, or both to engageinthe
duties to which they are assigned and do so in a manner which

does not jeopardize the public health, safety or welfare.

(5) All facilities associated with the distribution or
manufacture of prescription drugs shall:

(@ be of suitable size and construction to facilitate
cleaning, maintenance and proper operations;

(b) bhave storage areas designed to provide adequate
lighting, ventilation, sanitation, space, equipment and security
conditions;

(c) have the ability to control temperature and humidity
within tolerances required by all prescription drugs and
prescription drug precursors handled or used in the distribution
or manufacturing activities of the applicant or licensee;

(d) providefor aquarantineareafor storage of prescription
drugs and prescription drug precursors that are outdated,
damaged, deteriorated, misbranded, adulterated, opened or
unseal ed contai nersthat have once been appropriately sealed or
closed, or in any other way unsuitable for use or entry into
distribution or manufacture;

(e) bemaintained in aclean and orderly condition, and

(f) be free from infestation by insects, rodents, birds, or
vermin of any kind.

(6) Inregard to security, all facilities used for wholesale
drug distribution or manufacturing of prescription drugs shall:

(@) be secure from unauthorized entry;

(b) limit access from the outside to a minimum in
conformance with local building and life/safety codes, and
control access of persons to ensure unauthorized entry is not
made;

(c) limit entry into areas where prescription drugs or
prescription drug precursorsare held to authorized personswho
have aneed to be in those areas;

(d) bewell lighted on the outside perimeter;

(e) be equipped with an alarm system to permit detection
of entry and notification to appropriate authorities at al times
when thefacility is not occupied for the purpose of engagingin
distribution or manufacture of prescription drugs; and

(f) be equipped with security measures, systems and
procedures necessary to provide reasonable security against
theft and diversion of prescription drugs or ateration or
tamperingwith computersand recordspertaining to prescription
drugs or prescription drug precursors.

(7) In regard to storage, all facilities shall provide for
storage of prescription drugs and prescription drug precursors
in accordance with the following:

(a) al prescription drugsand prescription drug precursors
shall be stored at appropriate temperature, humidity and other
conditions in accordance with labeling of such prescription
drugs or prescription drug precursors or with requirements in
the United States Pharmacopei a/National Formulary (USP/NF),
2003 edition, which is official from January 1, 2004 through
Supplement 2, dated August 1, 2003, which is hereby
incorporated by reference;

(b) if no storagerequirementsare established for aspecific
prescription drug or prescription drug precursor, the products
shall be held in a condition of controlled temperature and
humidity as defined in the USP/NF to ensure that its identity,
strength, quality, and purity are not adversely affected; and

(c) there shal be established a system of manual,
electromechanical or electronic recording of temperature and
humidity intheareasinwhich prescription drugsor prescription
drug precursors are held to permit review of the record and
ensure that the products have not been subjected to conditions
which are outside of established limits.

(8) In regard to examination of materials, each facility
shall provide that:

(@ upon receipt, each outside shipping container
containing prescription drugs or prescription drug precursors
shall be visualy examined for identity and to prevent the
acceptance of prescription drugsor prescription drug precursors
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that are contaminated, reveal damage to the containers or are
otherwise unfit for distribution; and

(b) each outgoing shipment shall be carefully inspected for
identity of the prescription drug products and to ensure that
there is no delivery of prescription drugs that have been
damaged in storage or held under improper conditions.

(9 In regard to returned, damaged, and outdated
prescription drugs, each facility shall provide that:

(a) prescription drugs or prescription drug precursors that
areoutdated, damaged, deteriorated, misbranded, adulterated, or
in any other way unfit for distribution or use in manufacturing
shall be quarantined and physically separated from other
prescription drugs or prescription drug precursors until they are
appropriately destroyed or returned to their supplier;

(b) any prescription drug or prescription drug precursor
whoseimmediate seal ed or outer secondary seal ed container has
been opened or in any other way breached shall beidentified as
such and shall be quarantined and physicaly separated from
other prescription drugs and prescription drug precursors until
they are appropriately destroyed or returned to their supplier;
and

(c) if thecondition or circumstancessurrounding thereturn
of any prescription drug or prescription drug precursor cast any
doubt on the product's safety, identity, strength, quality, or
purity, thenthedrug shall beappropriately destroyed or returned
to the supplier, unless examination, testing, or other
investigation proves that the product meets appropriate and
applicable standards related to the product's safety, identity,
strength, quality, and purity.

(10) In regard to record keeping, pharmaceutical
wholesal er/distributors and pharmaceutical manufacturers shall
establish and maintain records of all transactions regarding the
receipt and distribution or other disposition of prescription
drugs and prescription drug precursors and shal make
inventories of prescription drugs and prescription drug
precursors and required records available for inspection by
authorized representatives of the federal, state and local law
enforcement agencies in accordance with the following:

(a) thereshall bearecord of the source of the prescription
drugs or prescription drug precursors to include the name and
principal address of the seller or transferor, and the address of
the location from which the drugs were shipped;

(b) there shall be arecord of the identity and quantity of
the prescription drug or prescription drug precursor received,
manufactured, distributed or shipped, or otherwise disposed of
by specific product and strength;

(c) there shall be a record of the dates of receipt and
distribution or other disposal of any product;

(d) there shall be arecord of the identity of persons to
whom distribution is made to include name and principal
address of the receiver, and the address of thelocation to which
the products were shipped;

(e) inventoriesof prescription drugsand prescription drug
precursorsshall bemadeavailableduring regular businesshours
to authorized representatives of federal, state and local law
enforcement authorities;

(f) required records shall be made available for inspection
during regular business hours to authorized representatives of
federal, state and local law enforcement authorities, and such
records shall be maintained for a period of two years following
disposition of the products; and

(g) records that are maintained on site or immediately
retrievable from computer or other electronic means shall be
made readily available for authorized inspection during the
retention period; or if recordsare stored at another location, they
shall bemadeavailablewithin twoworking daysafter request by
an authorized law enforcement authority during the two year
period of retention.

(11) In regard to written policies and procedures,

pharmaceutical wholesaer/distributors and pharmaceutical
manufacturers shall establish, maintain, and adhere to written
policiesand procedureswhich shall befollowed for thereceipt,
security, storage, inventory, manufacture, distribution or other
disposal of prescription drugs or prescription drug precursors,
including policiesand proceduresfor identifying, recording, and
reporting losses or thefts, and for correcting al errors and
inaccuracies in inventories. In addition, the policies shall
include the following:

(@) aprocedure whereby the oldest approved stock of a
prescription drug or precursor product is distributed or used
first, with aprovision for deviation from the requirement if such
deviation istemporary and appropriate;

(b) a procedure to be followed for handling recalls and
withdrawals of prescription drugs adequate to deal with recalls
and withdrawals due to:

(i) any actioninitiated at the request of the Food and Drug
Administration of other federal, state or local law enforcement
or other authorized administrative or regulatory agency;

(ii) any voluntary action by the pharmaceutica
wholesaler/distributor or pharmaceutical manufacturer to
removedefectiveor potentially defectivedrugsfromthemarket;
or

(iii) any action undertaken to promotepublic health, safety
or welfare by replacing of existing product with an improved
product or new package design;

(c) a procedure to ensure that a pharmaceutical
wholesaler/distributor or pharmaceutical manufacturer prepare
for, protect against, and handle any crisisthat affects security or
operation of any facility in the event of strike, fire, flood, or
other natural disaster, or other situations of local, state or
nationa emergency;

(d) aprocedure to ensure that any outdated prescription
drugs or prescription drug precursors shall be segregated from
other drugs or precursors and either returned to the
manufacturer, other appropriate party or appropriately
destroyed;

(e) a procedure providing for documentation of the
disposition of outdated, adulterated or otherwise unsafe
prescription drugs or prescription drug precursors and the
mai ntenance of that documentation available for inspection by
authorized federal, state, or local authorities for a period of two
years after disposition of the product.

(12) In regard to responsible persons, pharmaceutical
wholesaler/distributorsand pharmaceutical manufacturersshall
establish, maintain and make available for inspection by
authorized federal, state and local |aw enforcement authorities,
lists of al officers, directors, managers, and other personsin
chargeof wholesal edrug distribution, manufacture, storage, and
handling, which lists shall include a description of their duties
and a summary of their background and qualifications.

(13) In regard to compliance with law, pharmaceutical
wholesalerg/distributors and pharmaceutical manufacturers
shdl:

(a) operateincompliancewith applicablefederal, stateand
local laws and regulations;

(b) permit the state licensing authority and authorized
federa, state, and local law enforcement officias, upon
presentation of proper credentials, to enter and inspect their
premises and delivery vehicles, and to audit their records and
written operating policies and procedures, at reasonable times
and in areasonable manner, to the extent authorized by law; and

(c) obtain acontrolled substancelicense from the division
and register with the Drug Enforcement Administration (DEA)
if they engage in distribution or manufacture of controlled
substances, and shall comply with all federal, state and local
regulations applicable to the distribution or manufacture of
controlled substances.

(14) Inregardto salvaging and processing, pharmaceutical
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wholesa erg/distributorsand pharmaceutical manufacturersshall
be subject to and shall abide by applicable federal, state and
local laws that relate to the salvaging or reprocessing of
prescription drug products.

(15) A personwhoisengagedinthewholesaledistribution
or manufacturing of prescription drugs but does not have a
facility located within Utah in which prescription drugs are
located, stored, distributed or manufacturedisexempt fromUtah
licensure as a pharmaceutica wholesaer/distributor or a
pharmaceutical manufacturer, if said personiscurrently licensed
and in good standing in each state of the United Statesin which
that person has a facility engaged in distribution or
manufacturing of prescription drugs entered into interstate
commerce.

R156-17a-613. Operating Standards - Animal Euthanasia
Agency.

In accordance with Subsection 58-17a-601(1), operating
standardsfor an animal euthanasiaagency concerning the use of
prescription drugs shall include:

(1) A veterinarian licensed in Utah shall supervisethe use
of prescription drugs used for animal euthanasia.

(2) The veterinarian shall be responsible for:

(@ identifying each euthanasia drug for which
authorization is requested;

(b) identifying the location where euthanasia drugs and
records will be maintained;

(c) identifying each person to be authorized to purchase,
possess, or administer euthanasia drugs;

(d) describing the training program for each person
authorized to purchase, possess, or administer euthanasiadrugs
aswell as attesting to be responsible for that training; and

(e) maintaining euthanasia drug records.

R156-17a-614.
Laboratory.

In accordance with Subsection 58-17a-601(1), operating
standards for an analytical laboratory concerning the use of
prescription drugs shall include:

(1) the supervising laboratory director isidentified; and

(2) the protocols describing how authorized prescription
drugs will be purchased, stored, used, and accounted for are
available for division inspection.

Operating Standards - Analytical

R156-17a-615.
Resear cher.

In accordance with Subsection 58-17a-601(1), operating
standards for apharmaceutical researcher concerning the use of
prescription drugs shall include:

(1) requesting and receiving authorization for each drugto
be bought or used; and

(2) the protocols describing how authorized prescription
drugs will be purchased, stored, used, and accounted for are
available for division inspection.

Operating Standards - Pharmaceutical

R156-17a-616. Operating Standar ds - Phar maceutical Dog
Trainer.

In accordance with Subsection 58-17a-601(1), operating
standardsfor apharmaceutical dog trainer concerning the use of
prescription drugs shall include:

(1) affiliation with alaw enforcement official fromaUtah
law enforcement agency who is responsible for the purchase,
storage, and use of the authorized prescription drugs;

(2) requesting and receiving authorizationfor each drugto
be bought or used; and

(3) the protocols describing how authorized prescription
drugs will be purchased, stored, used, and accounted for are
avallable for division inspection.

R156-17a-617. Operating Standards - | ssuing Prescription
Ordersby Electronic M eans.

In accordance with Subsection 58-17a102(46),
prescription orders may be issued by electronic means of
communication according to the following:

(1) Prescription orders for Schedule Il - V controlled
substancesreceived by el ectronic meansof communi cation shall
be handled according to the rules of the federa Drug
Enforcement Administration.

(2) Prescription orders for noncontrolled substances
received by electronic means of communication may be
dispensed by a pharmacist or pharmacy intern only if al of the
following conditions are satisfied:

(a) All eectronicaly transmitted prescription orders shall
include the following:

(i) al information that is required to be contained in a
prescription order pursuant to Section 58-17a-602;

(i1) thetimeand date of thetransmission, and if afacsimile
transmission, the electronically encoded date, time, and fax
number of the sender; and

(iii) the name of the pharmacy intended to receive the
transmission.

(b) The prescription order shall be transmitted by an
authorized prescriber or his designated agent.

(c) The pharmacist shall exercise professional judgment
regarding the accuracy and authenticity of the transmitted
prescription. The pharmacist is responsible for assuring that
each electronically transferred prescription order is valid and
shall authenticate a prescription order issued by a licensed
prescriber which has been transmitted to the dispensing
pharmacy before filling it, whenever there is a question.

(d) An electronically transmitted prescription order that
meetsthe requirements above shall be deemed to betheoriginal
prescription.

(3) This section does not apply to the use of electronic
equipment to transmit prescription orders within inpatient
medical facilities.

(4) No agreement between a prescriber and a pharmacy
shall require that prescription orders be transmitted by
electronic means from the prescriber to only that pharmacy.

(5) Wholesaers, distributors, manufacturers, pharmacists
and pharmacies shall not supply electronic equipment to any
prescriber for transmitting prescription orders.

(6) An éectronically transmitted prescription order shall
be transmitted to the pharmacy of the patient's choice and shall
be directed at the option of the patient.

(7) Prescription orders electronically transmitted to the
pharmacy by the patient shall not be filled or dispensed.

(8) A prescription order may be transferred between
pharmacies by computer but not by facsimile transmission. A
prescription must be transmitted by facsimile from the site of
origination to the dispensing pharmacy. Transmission by
facsimile between pharmacies is not alowed except that a
branch pharmacy may fax to its parent pharmacy.

R156-17a-618.
Phar maceuticals.

In accordance with Subsection 58-17a601(1), the
following applies with respect to sterile pharmaceuticals:

(1) Pharmacies in genera acute hospitals as defined in
Title26that prepare sterile pharmaceutical sshall conformtothe
Joint Commission on Accreditation of Healthcare Organization
standards, the American Society of Health-System Pharmacists
guidelines, or other standards approved by the board and
division.

(2) The following standards shall apply to all other
pharmacies preparing sterile pharmaceuticals:

(a) Pharmacies are responsible for correct preparation of
sterile products, notwithstanding thelocation of the patient. All

Operating Standards - Sterile
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sterile products must be prepared according to the current
standards and ethics of the profession.

(b) As a minimum each pharmacy preparing parenteral
products shall:

(i) prepareand maintain apolicy and proceduremanual for
the compounding, dispensing and ddivery of serile
pharmaceutical prescription drug orders including lot numbers
of the components used in compounding sterile prescriptions
except for large volume parenterals;

(ii) havealaminar flow hood certified at least annually by
an independent contractor;

(i) have appropriate disposa procedures and containers;

(iv) have biohazard cabinetry when cytotoxic drug
products are prepared;

(v) have temperature-controlled delivery container;

(vi) haveinfusion devices, if appropriate;

(vii) have suppliesand other necessary resources adequate
to maintain an environment suitable for the aseptic preparation
of sterile products;

(viii) have sufficient current reference materialsrelated to
sterile products to meet the needs of pharmacy staff; and

(ix) have written procedures requiring sampling for
microbia contamination.

(c) The pharmacist-in-charge of each pharmacy preparing
parenteral products shall assure that any compounded sterile
pharmaceutical be shipped or delivered to a patient in
appropriate temperature-controlled delivery containers with
appropriate monitors and stored appropriately in the patient's
home. If appropriate, the pharmacist must demonstrate or
document the patient's or patient's agent's training and
competency in managing this type of therapy provided by the
pharmacist to the patient in the home environment. A
pharmacist must be involved in the patient's or patient's agent's
training process in any area that relates to drug compounding,
labeling, storage, stability, or incompatibility. The pharmacist
must be responsible for seeing that the patient's or patient's
agent's competency in the above areas is reassessed on an
ongoing basis.

R156-17a-619. Operating Standards - Pharmaceutical
Administration Facility.

In accordance with Subsection 58-17a601(1), the
following applies with respect to prescription drugs which are
held, stored, or otherwise under the control of a pharmaceutical
administration facility for administration to patients:

(1) Thelicensed pharmacist shall provide consultation on
all aspects of pharmacy services in the facility; establish a
system of records of receipt and disposition of all controlled
substances in sufficient detail to enable an accurate
reconciliation; and determine that drug records arein order and
that an account of all controlled substances is maintained and
periodically reconciled.

(2) Authorized destruction of all prescription drugs shall
be witnessed by the medical or nursing director or adesignated
physician or registered nurse employed in the facility and the
supervising pharmacist and must be in compliance with DEA
regulations.

(3) Prescriptionsfor patientsinthefacility can beverbally
requested by alicensed medical practitioner and may be entered
as the physician's order; but, the practitioner must personally
sign the order in the facility record within 72 hours, if a
Schedule Il controlled substance, and within 30 days if another
prescription drug. The physician's verbal order may be copied
and forwarded to a pharmacy for dispensing and may serve as
the pharmacy's record of the prescription order.

(4) Prescriptions for controlled substances for patientsin
pharmaceutical administration facilities shall be dispensed
according to the Utah Controlled Substance Act, Title 58,
Chapter 37, and the Controlled Substance Rules of the Division

of Occupational and Professional Licensing, R156-37.

(5) Emergency drug kit.

(a8) Anemergency drug kit may be used by pharmaceutical
administration facilities. The emergency drug kit shall be
considered to beaphysical extension of the pharmacy supplying
the emergency drug kit and shall at al times remain under the
ownership of that pharmacy.

(b) The contents and quantity of drugs and suppliesin the
emergency drugkit shall bedetermined by the Medical Director
or Director of Nursing of the pharmaceutical administration
facility and the pharmacist-in-charge of the pharmacy.

() A copy of the approved list of contents shall be
conspicuously posted on or near the kit.

(d) The emergency kit shall be used only for bona fide
emergencies and only when medications cannot be obtained
from a pharmacy in atimely manner.

(e) Recordsdocumenting thereceipt and removal of drugs
in the emergency kit shall be maintained by the facility and the
pharmacy.

(f) Thepharmacy shall be responsiblefor ensuring proper
storage, security and accountability of the emergency kit and
shall ensure that:

(i) the emergency kit is stored in a locked area and is
locked itself; and

(ii) emergency kit drugs are accessible only to licensed
physicians, physician assistants, and nurses employed by the
facility.

(g9) The contentsof the emergency kit, the approved list of
contents, and all related records shall be made freely available
and open for inspection to appropriate representatives of the
division and the Utah Department of Health.
R156-17a-620. Operating Standards - Pharmacist
Administration - Training.

(1) In accordance with Subsection 58-17a-502(9),
appropriatetraining for theadministration of aprescription drug
includes:

(a) having current BCLS certification; and

(b) having successfully completed a training program
which includes at a minimum:

(i) didactic and practical training for administering
injectable drugs;

(ii) the current Advisory Committee on Immunization
Practices (ACIP) of the United States Center for Disease
Control and Prevention guidelines for the administration of
immunizations; and

(iii) the management of an anaphylactic reaction.

(2) Sourcesfor the appropriate training include:

(@) ACPE approved programs;

(b) curriculum-based programs from an ACPE accredited
college of pharmacy; and

(c) stateor local health department programs.

KEY: pharmacists, licensing, phar macies*
February 19, 2004
Notice of Continuation April 26, 2001
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R156. Commer ce, Occupational and Professional Licensing.
R156-38. Residence Lien Restriction and Lien Recovery
Fund Rules.
R156-38-101. Title.

These rules are known as the "Residence Lien Restriction
and Lien Recovery Fund Act Rules.”

R156-38-102. Definitions.

In addition to the definitions in Title 38, Chapter 11,
Residence Lien Restriction and Lien Recovery Fund Act; Title
58, Chapter 1, Division of Occupational and Professional
Licensing Act; and Rule R156-1, General Rulesof the Division
of Occupational and Professiona Licensing, which shall apply
to theserules, as used in these rules:

(1) "Claimant" meansaperson who submitsan application
or claim for payment from the fund.

(2) "Construction project”, as used in Subsection 38-11-
203(4), means al qualified services related to the written
contract required by Subsection 38-11-204(3)(a).

(3) "Contracting entity" means an origina contractor, a
factory built housing retailer, or a rea estate developer that
contracts with a homeowner.

(4) "Homeowner" means the owner of an owner-occupied
residence.

(5) "Licensed or exempt from licensure”, as used in
Subsection 38-11-204(3) means that, on the date the written
contract was entered into, the contractor held a valid, active
license issued by the Division pursuant to Title 58, Chapter 55
of the Utah Code in any classification or met any of the
exemptionsto licensure given in Title 58, Chapters 1 and 55.

(6) "Necessary party" includes the division, on behalf of
the fund, and the claimant.

(7) "Owner", asdefinedin Subsection 38-11-102(15), does
not include any person or devel oper who builds residences that
are offered for sale to the public.

(8) "Permissive party" includes the nonpaying party and
any entity who will be required to reimburse the fund if a
claimant's claim is paid from the fund.

(9) "Qualified services’, as used in Subsection 38-11-
102(18) do not include:

(a) services provided by the claimant to cure a breach of
the contract between the claimant and the nonpaying party; or

(b) services provided by the claimant under awarranty or
similar arrangement.

R156-38-103a. Authority - Purpose - Organization.

(1) These rules are adopted by the division under the
authority of Section 38-11-103 to enable the division to
administer Title 38, Chapter 11, the Residence Lien Restriction
and Lien Recovery Fund Act.

(2) The organization of these rules is patterned after the
organization of Title 38, Chapter 11.

R156-38-103b. Duties, Functions, and Responsibilitiesof the
Division.

The duties, functions and responsibilities of the division
with respect to the administration of Title 38, Chapter 11, shall,
to the extent applicable and not in conflict with the Act or these
rules, be in accordance with Section 58-1-106.

R156-38-104. Board.
Board meetings shall comply with the requirements set
forth in Section R156-1-204.

R156-38-105a. Adjudicative Proceedings.

(1) Theclassification of adjudicative proceedingsinitiated
under Title 38, Chapter 11 isset forth at Sections R156-46b-201
and R156-46b-202.

(2) The identity and role of presiding officers for

adjudicative proceedingsinitiated under Title 38, Chapter 11,is
set forth in Sections 58-1-109 and R156-1-109.

(3) Issuance of investigative subpoenas under Title 38,
Chapter 11 shall bein accordance with Subsection R156-1-110.

(4) Adjudicative proceedings initiated under Title 38,
Chapter 11, shall be conducted in accordance with Title 63,
Chapter 46b, Utah Administrative Procedures Act, and Rules
R151-46b and R156-46b, Utah Administrative Procedures Act
Rules for the Department of Commerce and the Division of
Occupational and Professional Licensing, respectively, except
as otherwise provided by Title 38, Chapter 11 or these rules.

(5) Claimsshall befiled with the division and served upon
al necessary and permissive parties.

(6) Service of claims or other pleadings by mail to a
qualified beneficiary of thefund addressed to the address shown
onthedivision'srecordswith acertificate of serviceasrequired
by R151-46b-8, shall constitute proper service. It shall be the
responsibility of each registrant to maintain a current address
with the division.

(7) A permissive party isrequired to file aresponse to a
claim against the fund within 30 days of notification by the
division of thefiling of the claim, to perfect the party'sright to
participate in the adjudicative proceeding to adjudicate the
claim.

(8)(@) For informal clams, findings of fact and
conclusions of law entered by a civil court or state agency
submitted in support of or in opposition to a claim against the
fund shall not be subject to readjudication in an adjudicative
proceeding to adjudicate the claim.

(b) For formal claims, aclaim or issue resolved by aprior
judgment, order, findings of fact, or conclusions of law entered
inby acivil court or astate agency submitted in support of orin
opposition to a claim against the fund shall not be subject to
readj udi cation with respect to the partiesto thejudgment, order,
findings of fact, or conclusions of law.

(9) A party to the adjudication of aclaim against the fund
may be granted a stay of the adjudicative proceeding during the
pendency of ajudicia appea of ajudgment entered by acivil
court or theadministrativeor judicial appeal of an order entered
by an administrative agency provided:

a) theadministrative or judicial appeal isdirectly related
to the adjudication of the claim; and

(b) therequest for the stay of proceedingsisfiled with the
presiding officer conducting the adjudicative proceeding and
concurrently served upon dl parties to the adjudicative
proceeding, no later than the deadline for filing the appeal.

R156-38-105b. Notices of Denial - Notices of Incomplete
Application - Conditional Denial of Claims - Extensions of
Timeto Correct Claims - Prolonged Status.

(1)(a) A written noticeof denia of claimshall be provided
to aclaimant who submitsacomplete applicationif thedivision
determines that the claim does not meet the requirements for
payment.

(b) A written notice of incomplete application and
conditional denial of claim shall be provided to aclaimant who
submits an incomplete application. The notice shall advisethe
claimant that the application is incomplete and that the
application is denied, unless the claimant corrects the
deficiencies within the time period specified in the notice and
the claim otherwise meets al qualification for payment.

(2) A claimant may receive a single 30 day extension of
the time period in Subsection (1)(b). Additional extensions of
the time period shall only be granted if the claimant makes the
request in writing and demonstrates, with adequate
documentation, that the claimant:

(a) hasmade all reasonable effortsto complete the claim;

(b) hasbeen prevented from compl eting the claim because
of unusual and extraordinary circumstances entirely beyond its
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control; and

(c) can bereasonably expected to completetheclaimif an
additional extension is granted.

(3)(@) A claimant may for any reason be granted asingle
request that its claim be prolonged.

(b) A claim granted prolonged status shall be inactive for
a period of one year or until reactivated by the claimant,
whichever comes first.

(c) Attheend of the one year period, the claimant shall be
required to either completethe claim or demonstrate reasonable
cause for prolonged status to be renewed for another one year
period. Thefollowingshall constitutevalid causesfor renewing
prolonged status:

(i) continuing litigation pursuant to Subsection R156-38-
105a(9);

(i) ongoing bankruptcy proceedings involving the
nonpaying party that would prevent the claimant from
complying with Section 38-11-204;

(iii) continuing compliance by the nonpaying party with a
payment agreement between the claimant and the nonpaying
party; or

(iv) other reasonable cause asdetermined by the presiding
officer.

(d) Upon expiration of the one year prolonged status of a
claim, the Division shall issueto the claimant an updated notice
of incomplete application pursuant to Subsection (1)(b).
Included with that notice shall be a form that provides the
claimant an opportunity to:

(i) reactivate the claim by submitting documentation
necessary to complete the claim;

(ii) withdraw the claim; or

(iit) request prolonged status be renewed pursuant to
Subsection (3)(c).

(e) Any request for renewal of prolonged status made
under Subsection (3)(c)(iv) shal include evidence sufficient to
demonstrate the validity of the reasons given asjustification for
renewal .

(f) If aclaimant's request for renewal of prolonged status
is denied, the claimant may request agency review.

(g9) A claim which has been reactivated from prolonged
status may not be again prolonged unless the claimant can
establish compliancewith therequirementsof Subsection (3)(c).

R156-38-108. Notification of Rightsunder Title38, Chapter
11.

(1) A notice in substantially the following form shall
prominently appear in an easy-to-read type style and size in
every contract between an origina contractor and homeowner
and in every notice of intent to hold and claim lien filed under
Section 38-1-7 against a homeowner or against an owner-
occupied residence:

"X. PROTECTION AGAINST LIENS AND CIVIL
ACTION. Noticeishereby providedin accordancewith Section
38-11-108 of the Utah Code that under Utah law an "owner"
may be protected against liens being maintained against an
"owner-occupied residence” and from other civil action being
maintained to recover monies owed for "qualified services'
performed or provided by suppliers and subcontractorsasapart
of this contract, if and only if the following conditions are
satisfied:

(1) the owner entered into a written contract an original
contractor, a factory built housing retailer, or a rea estate
developer;

(2) theoriginal contractor wasproperly licensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
TradesLicensing Act at the time the contract was executed; and

(3) the owner paid in full the original contractor, factory
built housing retailer, or real estate devel oper or their successors
or assigns in accordance with the written contract and any

written or oral amendments to the contract.”

R156-38-109. Format for Form Affidavit and Motion.

The form affidavit and motion required under Subsection
38-1-11(4) shall be prepared by the Office of the Attorney
General after consultation with the director. The form shall be
an answer, affidavit, and motion for summary judgment that is
clearly written and easy to understand. Theformshall solicit all
necessary information to determine if a homeowner is entitled
to the defense provided for in Section 38-11-107.

R156-38-202a. Initial Assessment Procedures.

(1) The initia assessment shall be a flat or identical
assessment levied against all qualified beneficiariesto createthe
fund.

(2) The amount of the initia assessment shal be
established by the division and board in accordance with the
proceduresfor a"new program™ under Subsection 63-38-3.2(5).

R156-38-202b. Special Assessment Procedur es.

(1) Specid assessments shall take into consideration the
claims history against the fund.

(2) Theamount of special assessmentsshall be established
by the division and board in accordance with the procedures set
forth in Subsection 38-11-206(1).

R156-38-203. Limitation on Payment of Claims.

(1) Claims may be paid prior to the pro-rata adjustment
required by Subsection 38-11-203(4)(b) if, based upon an
evaluation of the notices of commencement of action filed with
respect to an owner-occupied residenceor thetotal claimfilings
on an owner-occupied residence, the division determinesthat a
pro-rata payment will likely not be required.

(2) If any claims have been paid before the division
determines a pro-rata payment will likely be required, the
division will notify the claimants of the likely adjustment and
that the claimants will be required to reimburse the division
when thefina pro-rata amounts are determined.

(3) The pro-rata payment amount required by Subsection
38-11-203(4)(b) shall be calculated as follows:

(a) Determinethetotal claim amount each claimant would
be entitled to without consideration of the limit set in
Subsection 38-11-203(4)(b).

(b) Sum the amounts each claimant would be entitled to
without consideration of the limit to determine the total amount
payable to al claimants without consideration of the limit.

(c) Dividethelimit amount by thetotal amount payableto
all claimantswithout consideration of thelimit to find theclaim
alocation ratio.

(d) For each claim, multiply the total claim amount
without consideration of the limit by the claim allocation ratio
to find the net claim payment for each claim.

R156-38-204a. Claims Against the Fund by Nonlaborers -
Supporting Documents and I nformation.

Thefollowing supporting documents shall, at a minimum,
accompany each nonlaborer claim for recovery from the fund:

(1) one of thefollowing:

(a) acopy of thewritten contract between the homeowner
and the contracting entity; or

(b) acopy of acivil judgment containing afinding that the
homeowner entered into a written contract in compliance the
requirements of Subsection 38-11-204(3)(a);

(2)(@ if the homeowner contracted with an origind
contractor, documentation issued by the division that the
original contractor waslicensed or exempt from licensure under
Title 58, Chapter 55, Utah Construction Trades Licensing Act
on the date the contract was entered into;

(b) if the homeowner contracted with a real estate
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developer:

(i) credible evidence that the contracting entity had an
ownership interest in the property;

(ii) acopy of the contract between the contracting entity
and the contractor that built the residence or other credible
evidence showing the existence of such a contract and setting
forth a description of the services provided to the contracting
entity by the contractor; and

(i) credibleevidencethat thereal estate devel oper offered
the residence for sale to the public;

(c) if the homeowner contracted with a manufactured
housing retailer, a copy of the completed retail purchase
contract;

(3) one of thefollowing:

(a) an affidavit from the contracting entity acknowledging
that the homeowner paid the contracting entity in full in
accordance with thewritten contract and any amendmentsto the
contract;

(b) acopy of acivil judgment containing afinding that the
homeowner paid thecontracting entity in full in accordancewith
the written contract and any amendments to the contract; or

(c) other credible evidence establishing that the
homeowner paid thecontracting entity in full in accordancewith
the written contract and any amendments to the contract;

(4) one or more of the following as applicable:

(@) a copy of an action date stamped by a court of
competent jurisdiction filed by the claimant against the
nonpaying party to recover monies owed for qualified services
performed on the owner-occupied residence, filed within 180
daysfrom the date the claimant last provided qualified services;
or

(b) acopy of the Notice of Commencement of Actionfiled
with the division; or

(c) documentation that a bankruptcy filing by the
nonpaying party prevented the claimant from satisfying
Subsections (a) and (b);

(5) one of thefollowing:

(@) acopy of acivil judgment entered in favor of the
claimant against the nonpaying party containing afinding that
the nonpaying party failed to pay the claimant pursuant to their
contract; or

(b) documentation that a bankruptcy filing by the
nonpaying party prevented the claimant from obtaining a civil
judgment, together with credible evidence establishing that the
nonpaying party failed to pay the claimant pursuant to their
contract;

(6) one or more of the following as applicable:

(@) acopy of asupplemental order issued following the
civil judgment entered in favor of the claimant and acopy of the
return of service of the supplemental order indicating either that
service was accomplished on the nonpaying party or that said
nonpaying party could not be located or served;

(b) awrit of execution issued if any assets are identified
through the supplementa order or other process, which have
sufficient value to reasonably justify the expenditure of costs
and legal fees which would be incurred in preparing, issuing,
and serving execution papers and in holding an execution sale;
or

(c) documentation that a bankruptcy filing or other action
by the nonpaying party prevented the claimant from satisfying
Subparagraphs (@) and (b);

(7) certification that the claimant is not entitled to
reimbursement from any other person at the time the claim is
filed and that the claimant will immediately notify the presiding
officer if the claimant becomes entitled to reimbursement from
any other person after the date the claim isfiled; and

(8) one of thefollowing:

(@) an affidavit from the homeowner establishing that he
isan owner asdefined in Subsection 38-11-102(15) and that the

residence is an owner-occupied residence as defined by
Subsection 38-11-102(16);

(b) acopy of acivil judgment containing afinding that the
homeowner is an owner as defined by Subsection 38-11-
102(15) and that the residence is an owner-occupied residence
as defined by Subsection 38-11-102(16); or

(c) documentation that the claimant has been prevented
from obtaining an owner-occupied residence affidavit together
with credible evidence establishing that the homeowner is an
owner as defined by Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16).

(9) one or more of the following:

(@) acopy of invoices setting forth a description of, the
performance dates of, and the value of the qualified services
claimed;

(b) acopy of acivil judgment containing afinding setting
forth adescription of, the performance dates of, and the val ue of
the qualified services claimed; or

(c) credible evidence setting forth a description of, the
performance dates of, and the value of the qualified services
claimed.

(20) In claimsin which the presiding officer determines
that the claimant has made areasonable but unsuccessful effort
to produce all documentation specified under thisruleto satisfy
any requirement to recover from the fund, the presiding officer
may el ect to accept the evidence submitted by the claimant if the
requirementsto recover fromthefund can be established by that
evidence.

(11) A separate claim must befiled for each residence and
a separate filing fee must be paid for each claim.

R156-38-204b. Format for Notice of Commencement of
Action.

The Notice of Commencement required under Subsection
R156-38-204a(5)(b) shall be in substantialy the following
format:

TABLE I

BEFORE THE DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

John Doe, Notice of Commencement
Plaintiff of Action
-Vs- ; NCA No.
Richard Roe, :
Defendant

Notice is hereby provided of the filing of Case No. (number)
on (date) before (Court).

Brief explanation of nature of case:

Address of defendant:

Name and address of potential fund claimant:

Name and address of original contractor, subcontractor, real
estate developer, and/or factory built housing retailer described

in Subsection 38-11-204(3) (c):

For each owner-occupied residence included in the civil
action:

Name and address of the owner of the owner-occupied
residence;

Street address of the owner-occupied residence;

Amount of damages sought against the owner-occupied
residence;

Last date qualified services were provided for the owner-
occupied residence by the potential fund claimant:
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Signature of Claimant or claimant's
representative

Date of signature

R156-38-204c. Claims Against the Fund by Laborers -
Supporting Documents.

(1) The following supporting documents shall, a a
minimum, accompany each |aborer claim for recovery fromthe
fund:

(@) one of the following:

(i) a copy of a wage clam assignment filed with the
Employment Standards Bureau of the Antidiscrimination and
Labor Division of the Labor Commission of Utah for the
amount of the claim, together with al supporting documents
submitted in conjunction therewith; or

(ii) acopy of an action filed by claimant against claimant's
employer to recover wages owed,;

(b) one of thefollowing:

(i) acopy of afina administrative order for payment
issued by the Employment Standards Bureau of the
Antidiscrimination and Labor Divison of the Labor
Commission of Utah containing afinding that the claimantisan
employee and that the claimant has not been pai d wages due for
work performed at the site of construction on an owner-
occupied residence;

(ii) acopy of acivil judgment entered in favor of claimant
against the employer containing a finding that the employer
failed to pay the claimant wages due for work performed at the
site of construction on an owner-occupied residence; or

(iii) acopy of abankruptcy filing by the employer which
prevented the entry of an order or a judgment against the
employer;

(c) one of the following:

(i) an affidavit fromthe homeowner establishing that heis
an owner as defined in Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16);

(ii) acopy of acivil judgment containing afinding that the
homeowner isan owner asdefined by Subsection 38-11-102(15)
and that theresidenceisan owner-occupied residence asdefined
by Subsection 38-11-102(16); or

(iii) documentation that the claimant has been prevented
from obtaining an owner-occupied residence affidavit together
with independent evidence establishing that the owner is an
owner as defined by Subsection 38-11-102(15) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(16).

(2) When alaborer makes claim on multiple residences as
a result of a single incident of non-payment by the same
employer, the division must require payment of at least one
application fee required under Section 38-11-204(1)(b) and at
least one registration fee required under Subsection 38-11-
204(7), but may waive additional application and registration
feesfor claimsfor theadditional residences, whereno legitimate
purpose would be served by requiring separate filings.

R156-38-204d. Calculation of Costs, Attorney Fees and
Interest for Payable Claims.

(1) Payment for qualified services, costs, attorney fees, and
interest shall be made as specified in Section 38-11-203.

(2) When aclaimant providesqualified serviceon multiple
residences, irrespective of whether those residences are owner-
occupied residences, and files claim for payment on some or all
of those residences and the claims are supported by a single
judgment or other common documentation and the judgment or
documentation does not differentiate costs and attorney fees by
residence, the amount of costs and attorney fees shal be
allocated among the related residences using the following
formula: (Qualified services attributable to the owner-occupied

residence at issue in the claim divided by Total qualified
services awarded as judgment principal or tota documented
qualified services) x Total costs or total attorney fees.

(3)(@) For claimswherein the claimant has had judgment
entered against the nonpaying party, post-judgment costs shall
be limited to those costs alowable by adistrict court, such as
costs of service, garnishments, or executions, and shall not
include postage, copy expenses, telephone expenses, or other
costs related to the preparation and filing of the claim
application.

(b) For claimswherein the nonpaying party's bankruptcy
filing precluded the claimant from having judgment entered
against the nonpaying party, total costs shall belimited to those
costs that would have been allowable by the district court had
judgment been entered, such as, but not limited to, costs of
services, garnishments, or executions, and shall not include
postage, copy expenses, telephone expenses, or other costs
related to the preparation and filing of the claim application.

(4) Theinterest rate(s) applicable to a claim shall be the
rate for the year or years in which payment for the qualified
services was due.

R156-38-301a. Contractor Registration as a Qualified
Beneficiary - All LicenseClassificationsRequired toRegister
Unless Specifically Exempted - Exempted Classifications.

(2) Alllicenseclassificationsof contractorsaredetermined
to be regularly engaged in providing qualified services for
purposes of automatic registration asaqualified beneficiary, as
set forth in Subsections 38-11-301(1) and (2), with the
exception of the following license classifications:

TABLE II
Primary
Classification Subclassification
Number Number Classification
E100 General Engineering Contractor
S211 Boiler Installation Contractor
S213 Industrial Piping Contractor
S262 Granite and Pressure Grouting
Contractor
$320 Steel Erection Contractor
S321 Steel Reinforcing Contractor
S322 Metal Building Erection
Contractor
S323 Structural Stud Erection
Contractor
S340 Sheet Metal Contractor
S360 Refrigeration Contractor
S440 Sign Installation Contractor
S441 Non Electrical Outdoor
Advertising Sign Contractor
S450 Mechanical Insulation Contractor
S470 Petroleum System Contractor
S480 Piers and Foundations Contractor
1101 General Engineering Trades
Instructor
1102 General Building Trades
Instructor
1103 General Electrical Trades
Instructor
1104 General Plumbing Trades
Instructor
1105 General Mechanical Trades

Instructor

(2) Any person holding alicense requiring registrationin
the fund that is on inactive status on the assessment date of any
special assessment of thefund, shall be exempt from payment of
that specia assessment and any assessment made during the
timethelicense remainsoninactive status and thelicensee does
not engage in the licensed occupation or profession.

(3) Before alicensee can bereinstated to an active status,
the licensee must pay:

(&) theinitial assessment of $195 assessed July 1, 1995, if
that assessment has never been paid by that licensee; and

(b) the most recent specia assessment immediately
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preceding the date on which the license is reinstated to active of specified conditionsin awritten agreement.
status.
KEY: licensing, contractors, liens
R156-38-301b. Event Necessitating Registration - Name February 3, 2004 38-11-101

Change by Qualified Beneficiary - Reorganization of
Registrant'sBusiness Type- Transfer ability of Registration.

(1) Any change in entity status by a registrant requires
registration with the Fund by the new or surviving entity before
that entity is aqualified beneficiary.

(2) Thefollowing constitute a change of entity status for
purposes of Subsection (1):

(a) creation of anew legal entity asasuccessor or related-
party entity of the registrant;

(b) changefrom oneform of legal entity to another by the
registrant; or

(c) merger or other similar transaction whereintheexisting
registrant is acquired by or assumed into another entity and no
longer conducts business asits own lega entity.

(3) A qudified beneficiary registrant shall notify the
division in writing of a name change within 30 days of the
change becoming effective. The notice shall provide the
following:

(a) theregistrant's prior name;

(b) the registrant's new name;

(c) theregistrant's registration number; and

(d) proof of registration with the Division of Corporations
and Commercia Code as required by state law.

(4) A registration shall not be transferred, lent, borrowed,
sold, exchanged for consideration, assigned, or made available
for use by any entity other than the registrant for any reason.

(5) A clamant shall not be considered a qualified
beneficiary registrant merely by virtue of owning an entity that
isaqualified beneficiary.

R156-38-302. Renewal and Reinstatement Procedures.

(1) Renewal noticesrequired in connection with aspecial
assessment shall be mailed to each registrant at least 30 days
prior to the expiration date for the existing registration
established intherenewal notice. Unlesstheregistrant paysthe
specia assessment by the expiration date shown on the renewal
notice, the registrant's registration in the fund automatically
expires on the expiration date.

(2) Renewal notices shall be sent by letter deposited inthe
post office with postage prepaid, addressed to the last address
shown on the division's records. Such mailing shall constitute
legal notice. It shall be the duty and responsibility of each
registrant to maintain a current address with the division.

(3) Renewal noticesshall specify theamount of the special
assessment, the application requirement, and other renewal
requirements, if any; shall require that each registrant document
or certify that theregistrant meetstherenewal requirements; and
shall advise the registrant of the consequences of failing to
renew aregistration.

(4) Renewal applications must bereceived by thedivision
in its ordinary course of business on or before the renewal
application due date in order to be processed as a renewal
application. Lateapplicationswill beprocessed asreinstatement
applications.

(5) A registrant whose registration has expired may have
the registration reinstated by complying with the requirements
and procedures specified in Subsection 38-11-302(5).

R156-38-401. Requirements for a Letter of Credit and/or
Evidence of a Cash Deposit as Alternate Security for
Mechanics Lien.

To qudify as aternate security under Section 38-1-28
"evidence of a cash deposit” must be an account at afederally
insured depository institution that is pledged to the protected
party and is payable to the protected party upon the occurrence

Notice of Continuation April 6, 2000 58-1-106(1)(a)

58-1-202(1)(a)
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R156. Commer ce, Occupational and Professional Licensing.
R156-74. Certified Shorthand Reporters Licensing Act
Rules.
R156-74-101. Title.

These rules shall be known as the "Certified Shorthand
Reporters Licensing Act Rules."

R156-74-102. Reserved.
Reserved

R156-74-103. Authority.

Theserules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 74.

R156-74-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-307.

R156-74-303. Renewal Cycle - Procedure.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 74 is established by rule in
Section 58-1-308.

(2) Renewa procedures shal be in accordance with
Section R156-1-308.

R156-74-304. Continuing Education.

In accordancewith Subsection 58-74-303(2), thestandards
for the continuing education requirement for renewal of a
certified shorthand reporter license shal be the standards
established by the National Court Reporters Association,
Council of the Academy of Professional Reporters Continuing
Education Program, revised October 1, 1998, which is hereby
adopted and incorporated by reference.

KEY: court reporting, licensing, shorthand reporter*

March 18, 1999 58-74-101
Notice of Continuation February 2, 2004 58-74-303(2)
58-1-106(1)

58-1-202(1)
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R162. Commerce, Real Estate.
R162-7. Enforcement.
R162-7-1. Filing of Complaint.

7.1. An aggrieved person may file acomplaint in writing
against a licensee; or the Division or the Commission may
initiate acomplaint uponitsown motion for alleged violation of
the provisions of these rules or of Section 61-2-1, et seq. The
Division will not entertain complaints between licensees
regarding claims to commissions.

R162-7-2. Notice of Complaint.

7.2. When the Division notifies alicensee of a complaint
against him the licensee must respond to the complaint within
ten business days after receipt of the notice from the Division.
Failureto respond to the notice of complaint or any subsequent
requests for information from the Division within the required
time period will be considered an additional violation of these
rules and separate grounds for disciplinary action against the
licensee.

R162-7-3. Investigation and Enfor cement.

7.3. The investigative and enforcement activities of the
Division shall include the following: investigation of
information provided on new license applications and
applicationsfor licenserenewal ; eval uation and investigation of
complaints; auditing licensees businessrecords, including trust
account records, meeting with complainants, respondents,
witnessesand attorneys; making recommendationsfor dismissal
or prosecution; preparation of cases for formal or informal
hearings, restraining orders or injunctions; working with the
assistant attorney general and representatives of other state and
federal agencies; and entering into proposed stipulations for
presentation to the Commission and the director.

R162-7-4. Corrective Notice.

7.4. Inaddition to disciplinary action under Section 61-2-
11, the Division may give a licensee written notice of specific
violations of these rules and may grant a licensee a reasonable
period of time, not exceeding 30 days, to correct adefect in that
licensee's practices or operations. The licensee's failure to
correct the defect within the time granted shall congtitute
separate grounds for disciplinary action against the licensee.
The Division is not required to give a corrective notice and
allow an opportunity to correct adefect beforeit may commence
disciplinary action against alicensee.

KEY: real estate business
February 18, 2004 61-2-5.5
Notice of Continuation June 3, 2002
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R162. Commerce, Real Estate.
R162-202. Initial Application.
R162-202-1. Initial Application.

202.1 EffectiveJanuary 1, 2004, anindividual applyingfor
an initia license is required to have passed the licensing
examination approved by the commission before making
application to the division for alicense.

202.1.1 All examination resultsarevalid for 90 days after
the date of the examination. If the applicant does not submit an
application for licensure within 90 days after successful
completion of the examination, the examination results shall
lapse and the applicant shall be required to retake and
successfully pass the examination again in order to apply for a
license.

202.2 All applications must be made in the form required
by the division and shall include the following information:

202.2.1 Any nameunder whichtheindividual will transact
businessin this state;

202.2.2 The address of the principal business location of
the applicant;

202.2.3 The home street address and home telephone
number of any individua applicant or control person of an
entity applicant;

202.2.4 A mailing address for the applicant;

202.2.5 The date of birth and socia security number of
any individual applicant or control person of an entity applicant;

202.2.6 Answerstoa"Licensing Questionnaire" supplying
information about present or past mortgage licensure in other
jurisdictions, past license sanctions or surrenders, pending
disciplinary actions, pending investigations, past criminal
convictions or pleas, and/or civil judgments based on fraud,
misrepresentation, or deceit;

202.2.7 A "Letter of Waiver" authorizing the division to
obtain thefingerprintsof the applicant or control person, review
past and present employment and education records, and to
conduct a crimina history background check;

202.2.8 If anindividual applicant or acontrol person of an
entity applicant has been convicted of any felonies or
misdemeanors involving moral turpitude within the ten years
preceding application, thecharging document, thejudgment and
sentencing document, and the case docket on each such
conviction must be provided with the application; and

202.2.9 If anindividual or entity applicant or a control
person of an entity applicant has had a license or registration
suspended, revoked, surrendered, canceled or denied in thefive
years preceding application based on misconduct in a
professional capacity that relatesto good moral character or the
competency to transact the business of residential mortgage
loans, the documents stating the sanction taken against the
license or registration and the reasons therefore must be
provided with the application.

202.3 Incomplete Application. If anapplicant for alicense
makes a good faith attempt to submit a completed application
within 90 daysafter passing the examination, but theapplication
is incomplete, the Division may grant an extension of the
validity of the examination resultsfor a period not to exceed 30
days to enable the applicant to provide the missing documents
or information necessary to compl etethe application. Following
the extension period, the application will be denied as
incomplete if the applicant has not supplied the missing
documents or information.

202.4 All feesrequired in conjunction with an application
for alicense are nonrefundable and will not be refunded if the
applicant fails to complete an application or if a completed
application is denied for failure to meet the licensing criteria.

202.5 Determining Fitnessfor Licensure.

202.5.1 Good Moral Character. The Commission and the
Division will consider information necessary to determine
whether an applicant for a license or the control person of an

entity that has applied for a license meets the requirement of
good moral character, which may include the following in
addition to whether the individual has been convicted of a
felony or misdemeanor involving moral turpitude in the ten
years preceding the application:

(a) Thecircumstancesthat led to any criminal convictions
considered by the Commission and the Division;

(b) The amount of time that has passed since the
individual's last criminal conviction;

(c) Any character testimony presented at the hearing and
any character references submitted by the individual;

(d) Past acts related to honesty or mora character
involving the business of residential mortgage loans;

(e) hether the individual has been guilty of dishonest
conduct in the five years preceding the application that would
have been grounds under Utah law for revocation or suspension
of a registration or license had the individua then been
registered or licensed,;

(f)  Whether a civil judgment based on fraud,
misrepresentation, or deceit has been entered against the
individual, or whether a finding of fraud, misrepresentation or
deceit by theindividual hasbeen madein acivil suit, regardless
of whether related to theresidential mortgageloan business, and
whether any money judgment has been fully satisfied;

(g) Whether fines and restitution ordered by a court in a
crimina proceeding have been fully satisfied, and whether the
individual has complied with court orders in the crimina
proceeding;

(h) Whether a probation agreement, pleain abeyance, or
diversion agreement entered into in acriminal proceedinginthe
ten years preceding the application has been successfully
compl eted;

(i) Whether any tax and child support arrearageshavebeen
paid; and

(1) Whether there has been good conduct on the part of the
individual subsequent to the individual's offenses.

202.5.2 Competency to Transact the Business of
Residential MortgageLoans. TheCommissionandtheDivision
will consider information necessary to determine whether an
applicant for alicense or the control person of an entity that has
applied for a license meets the requirement of competency to
transact the business of residential mortgage loans, which shall
include the following:

(a) Past actsrelated to competency to transact the business
of residential mortgage loans;

(b) Whether a civil judgment involving the business of
mortgage loans has been entered against the individual, and
whether the judgment has been fully satisfied, unless the
judgment has been discharged in bankruptcy;

(c) Thefailure of any previous mortgage loan businessin
which the individual engaged, and the reasons for any failure;

(d) The individua's management and employment
practices in any previous mortgage loan business, including
whether or not empl oyeeswere paid the amounts owed to them;

() The individua's training and education in mortgage
lending, if any was available to the applicant;

(f) Theindividua'straining, education, and experiencein
the mortgage loan business or in management of a mortgage
loan business, if any was available to theindividual;

(9) A lack of knowledge of the Utah Residential Mortgage
Practices Act on the part of the individual;

(h) A history of disregard for licensing laws;

(i) A prior history of drug or alcohol dependency within
the last five years, and any subsequent period of sobriety; and

(i) Whether the individua has demonstrated competency
in business subsequent to any past incompetence by the
individual in the mortgage |oan business.

202.6 Conversion of Existing Registrations. In order to
comply with Section 61-2¢-201(1), thedivision shall convert all
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existing registrations to licenses on January 1, 2004. The
licenses issued to individuals under the authority of this rule
shall beissued subject to Section 61-2¢-202(4)(a)(ii).

KEY: residential mortgageloan origination
February 3, 2004 61-2¢-103(3)
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R162. Commerce, Real Estate.
R162-206. Licensing Examination.
R162-206-1. Licensing Examination.

206.1 Inorder toregister for thelicensing examination, the
applicant shall deliver an application to take the examination,
together with the applicable examination fee to the testing
service designated by the division. If the applicant registersfor
the examination but fails to take a scheduled examination, the
examination fee will be forfeited unless the applicant has
complied with the Change/Cancel Policy in the candidate
handbook furnished to the applicant by the examination
provider.

206.2 Thelicensing examination will beamultiple choice
examination and will consist of anational portion and a Utah-
specific portion. Both portions of the examination must be
passed within a six-month period of time.

KEY: residential mortgage loan origination
February 3, 2004 61-2c-103(3)
61-2c-202(4)(a)(i)©)
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R162. Commerce, Real Estate.
R162-207. License Renewal.
R162-207-1. License Renewal.

207.1 Renewal period. Registrations and licensesissued
under the Utah Residential Mortgage Practices Act arevalid for
aperiod of two years.

207.1.1 Notwithstanding Section 207.1, an individual
license shall be inactivated by the division on January 1, 2005
if the holder of that license has not by that date submitted proof
to the division of having passed the examination required by
Section 61-2¢-202(4)(8)(i)(C). The holder of alicense that has
been inactivated under this section may not engage in the
businessof residential mortgageloansfor which licensureunder
this chapter is required until the individua has provided to the
division any forms required by the division to activate the
license, along with proof of having passed the examination
required by Section 61-2¢-202(4)(a)(i)(C).

207.2 Renewal of converted licenses. If an individual
whose existing registration was converted by the division to a
license pursuant to R162-202.6 applies to renew after January
1, 2004, but before January 1, 2005, thedivision shall renew the
license without requiring proof that the individual has passed
theexamination required by Section 61-2¢-202(4)(a)(i)(C). The
renewed license issued under the authority of this section shall
be issued subject to Section 61-2¢-202(4)(a)(ii).

207.3 Renewal process.

207.3.1 All applications for renewa must be madein the
form required by the division and shall include the following:

207.3.1.1 Alicensurestatement intheformrequired by the
division;

207.3.1.2 Therenewal feg;

207.3.1.3 If the applicant in an individual, proof using
forms approved by the division of having completed during the
two yearsprior to application the continuing education required
by the commission under Section 61-2c-104;

207.3.1.4 The current home street address and home
telephone number of any individual applicant or control person
of an entity applicant;

207.3.1.5 A current mailing address for the applicant;

207.3.1.6 Answers to a "Licensing Questionnaire"
supplying information about events that occurred in the
preceding two years related to mortgage licensure in other
jurisdictions, license sanctions or surrenders, pending
disciplinary actions, pending investigations, criminal
convictionsor pleas, and/or civil judgmentsor findingsbased on
fraud, misrepresentation, or deceit;

207.3.1.7 If, at the time of application for renewal, an
individual applicant or acontrol person of an entity applicant is
charged with, or since the last renewal has been convicted of or
entered a plea to, any felony or misdemeanor, the following
information must be provided on each conviction, plea, or
charge: the charging document, the case docket, and the
judgment and sentencing document, if applicable;

207.3.1.8 If, in the two years preceding application for
renewal, an individual or entity applicant or acontrol person of
an entity applicant has had alicense or registration suspended,
revoked, surrendered, canceled or denied based on misconduct
in aprofessional capacity that relatesto good moral character or
the competency to transact the business of residential mortgage
loans, the applicant must provide the documents stating the
sanction taken against thelicense or registration and the reasons
therefore; and

207.4 Anentity submitting an application for renewal must
at thetime of application have anameregistration with the Utah
Division of Corporations that is current and in good standing.
The division will not process an application for renewal unless
it can verify that the applicant's nameregistration is current and
in good standing.

207.5 Incomplete Application. If an applicant makes a

good faith attempt to submit a completed application for
renewa prior to the expiration date of the applicant's current
registration or license, but the application is incomplete, the
Division may grant an extension for a period not to exceed 30
days to enable the applicant to provide the missing documents
or information necessary to complete the application.

207.6 All feesrequired in conjunction with an application
for renewal are nonrefundable and will not be refunded if the
applicant fails to complete an application or if a completed
application is denied for failure to meet the renewal criteria

207.7 Determining Fitnessfor Renewal. The commission
and the division shall determine fitness for renewal in
accordance with Section 202.5 above.

KEY: residential mortgage loan origination
February 3, 2004 61-2c-103(3)

61-2¢-202(4)(2) i)
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R162. Commerce, Real Estate.
R162-208. Continuing Education.
R162-208-1. Continuing Education.

208.1 Required Hours of Continuing Education. As
authorized by Section 61-2¢-104(7)(d)(ii)(A), the Utah
Residential Mortgage Regulatory Commission has set the
number of hours of continuing education required for renewal
asfollows:

208.1.1 Individuas with renewa dates on or before
December 31, 2005 - zero credit hours.

208.1.2 Individuaswithrenewal datesafter December 31,
2005 - fourteen credit hours.

208.2 Proof of continuing education hours. Proof of
continuing education hours must bein the form required by the
division.

208.3 Credit Hours. For the purpose of thisrule, a credit
hour is defined as 50 minutes of education within a 60 minute
time period. A 10 minute break may be taken for every 50
minutes of education. Education credit will be limited to a
maximum of 8 credit hours per day.

208.4 Subject Matter. The following subject metter is
acceptable for continuing education credit:

208.4.1 Each time the licensee renews, the required 14
credit hours must include aminimum of 2 credit hours of ethics
and a minimum of 3 credit hours related to compliance with
Federal and State laws governing mortgage lending.

208.4.2 The balance of the credit hours required for
renewal may consist of any courses related to residential
mortgage principles and practices that, in the opinion of the
commission, would enhance the competency and
professionalism of licensees.

208.4.3 Thedivisionwill maintain and will makeavailable
to any person upon request alist of course topicsthat have been
approved by the commission as acceptable for continuing
education purposes. The division shall aso post the list of
course topics on its website.

208.5 Unacceptable Subject Matter. Thefollowing topics
are not acceptable for continuing education purposes:

208.5.1 Offeringsin mechanical office and businessskills
such as typing, speed reading, memory improvement, report
writing, advertising or similar offerings;

208.5.2 Offerings concerning physica well-being or
personal development, such as personal motivation, stress
management, time management, dress-for-success, or similar
offerings; and

208.5.3 Mestings held in conjunction with the general
business of the licensee and the entity for which the licensee
conductsresidential mortgage business, such as sales meetings,
or in-house staff meetings unless the in-house staff meetings
consist of training on the subjects set forth in Section 61-2c-
104D@)(). _ o

208.6 Education Committee. Thecommissionwill appoint
an Education Committee, the purpose of which will beto assist
the commission in approving continuing education course
topics. The Education Committee will make recommendations
to the commission about whether any particular course topicis
sufficiently related to residential mortgage principles and
practices, and whether the topic would tend to enhance the
competency and professionalism of licensees, to justify placing
the topic on the list of course topics that are acceptable for
continuing education purposes. The commission may accept or
reject the Committee's recommendation on any course topic.

208.6.1 Any licensee or any course provider may request
that the Education Committee recommend to the commission
that a specific topic be approved as an acceptable topic for
continuing education purposes. The request must be made in
writing, addressed to the Education Committee in care of the
division, and must state specific reasons why the requester
believes the topic qualifies for continuing education purposes.

208.6.2 If the Education Committee turns down arequest
to approveacertaintopicfor continuing education purposes, the
party who requested that the topic be approved may petition the
commission on an individual basis for evaluation and approval
of the topic as being acceptable for continuing education
purposes. The Petition must be made in writing, addressed to
the commission in care of the division, and must state specific
reasons why the requester believes that the topic qualifies for
continuing education purposes. If thecommissionfindsthat the
topic is acceptable for continuing education purposes, the
commission shall direct the division to add the topic to the list
maintained by the division of approved continuing education
topics.

208.7 Thecourse provider shall issue acourse completion
certificate in the form required by the division to al licensees
who successfully complete acoursein atopic that is approved
for continuing education purposes. The course completion
certificate shall indicatethe number of credit hours successfully
completed by the student and must be signed by the instructor
who taught the course.

208.8 On-line courses. On line-courses may be accepted
by the division for continuing education purposes if they
comply with all of theother provisionsof thisruleand if: @) the
student who successfully completes a course is able to print
from the course provider's web site a continuing education
certificate to submit to the division that meets the requirements
of Section 208.7 above; and b) the course provider has methods
in place to determine whether a student has successfully
completed a course and to insure that only those students who
have successfully completed a course are able to print acourse
completion certificate.

KEY: residential mortgage loan origination
February 3, 2004 61-2c-103(3)

61-2c-104(7)(d)(ii)
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R277. Education, Administration.
R277-102. Adjudicative Proceedings.
R277-102-1. Definitions.

A. "Board" meansthe Utah State Board of Education, the
State Board for Vocational Education, or a member of its staff
authorized to administer aprogram or carry out duties under its
jurisdiction.

B. "Presiding officer" means, in addition to the definition
of 63-46b-2(1)(h), the Chair of the Board or any person
designated to serve as the presiding officer.

C. "State Superintendent” meansthe State Superintendent
of Public Instruction.

R277-102-2. Authority and Purpose.

A. Thisruleisauthorized by Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities, and Section 63-46b-5 which directsagenciesto
make rules regarding adjudicative proceedings following the
general designation of Board hearings asinformal.

B. The purpose of thisruleisto specify how adjudicative
proceedings are conducted before the Board. All procedures
shall be consistent with Title 63, Chapter 46b.

R277-102-3. Commencement of Adjudicative Proceedings.

A.(1) Any party to an initial determination made by the
Board may initiate an adjudicative proceeding under the
Administrative Procedures Act and this rule by filing a request
for Board action on aform, Request for Board Action, provided
by the Board, or by submitting in writing the information
required on the form.

(2) the Board may initiate an adjudicative proceeding by
filing aNotice of Board Action.

B. If the purpose of an adjudicative proceedingisto award
a license or other privilege as to which there are multiple
competing applicants, the Board may conduct, after written
notice of such is given to all parties and without making an
initial determination on the matter, a single adjudicative
proceeding to determine the award of that license or privilege.

C. Each Notice of Board Action and Request for Board
Actionfiledisassigned anumber consisting of theyear inwhich
the notice or request is filed and another number showing its
numerical position among the hearings filed during the year.

R277-102-4. Designation of Adjudicative Proceedings as
Formal or Informal.

All proceedings conducted before the Board are initialy
designated asinformal. The presiding officer designated for the
proceeding may convert an informal proceeding to a formal
proceeding and vice versa under Section 63-46b-4(3).

R277-102-5
Proceedings.

A. Noanswer or other pleadingisrequired of arespondent
inaninformal adjudicative proceeding. Therespondent may file
with the presiding officer a written response containing the
information required by Section 63-46b-6.

B. The Board shall only hold a hearing on the metter if a
party to the matter requests ahearing within ten days of the date
on which:

(1) the Request for Board Action is filed if the party
requesting the hearing filed the request; or

(2) the Notice of Board Action or a Notice of Request for
Board Action is mailed to the parties of record.

Prior to holding a hearing, the Board shall give al parties
at least ten days notice of the hearing date, time, and place.

C. Intervention is prohibited unless required by afederal
or state statute applicable to the matter.

D. Informal adjudicative proceedings may be handled by
conference, correspondence, e ectronic means, or other methods

Procedures for Informal Adjudicative

which satisfy the requirements of Section 63-46b-4(1).

E. The Board shall maintain a record of all aspects of
informal adjudicative proceedings.

F. The presiding officer shall issue awritten order within
120 days of the Request for Board Action or Notice of Board
Action.

R277-102-6. Procedures for Formal Adjudicative
Proceedings -- Responsive Pleadings.

A. The response shall be filed either on a form,
Responsive Pleading, provided by the Board or in amanner that
provides for the information required by Section 63-46b-6.

B. The presiding officer may permit or require pleadings
in addition to the Notice of Board Action, the Request for Board
Action, and the response, if the presiding officer finds such will
provide for the fair and efficient conduct of the adjudicative
proceeding.

R277-102-7. Procedures for Formal Adjudicative
Proceedings -- Discovery, Subpoenas, Motions, and
Prehearing Conferences.

A.(1) Thepresiding officer may, upon written noticeto al
parties of record, hold a prehearing conference for the purpose
of:

(a) formulating or simplifying the issues;

(b) obtaining admissions of fact and of documents which
will avoid unnecessary proof;

(c) arranging for the exchange of proposed exhibits or
prepared expert testimony and procedure at the hearing;

(d) agreeing to other mattersthat may expeditethe orderly
conduct of the proceedings or the settlement; or

(e) obtaining a settlement of the matter.

(2) agreementsreached during aprehearing conferenceare
recorded in an appropriate order unless the parties enter into a
written stipulation on the matter or agreeto astatement made on
the record by the Board.

B. The presiding officer may permit or require parties to
file motions, other pleadings, affidavits, briefs, or other
materials relevant to the action in order to provide for the fair
and efficient conduct of the adjudicative proceeding.

R277-102-8. Procedures for
Proceedings -- Hearings Procedure.

Prior to holding a hearing, the Board shall give al parties
at least ten days notice of the hearing date, time, and place.

Formal Adjudicative

R277-102-9. Procedures for
Proceedings -- I ntervention.

A. Therequest for intervention shall be filed on aform,
Request for Intervention, provided by the Board, or

B. A request may be made by submitting in writing the
information in accordance with Section 63-46b-6.

Formal Adjudicative

R277-102-10. Procedures for
Proceedings -- Orders.

The presiding officer shall issue an order on the matter
within 120 days after the date on which the Request for Board
Action or the Notice of Board Action isfiled.

Formal Adjudicative

R277-102-11. Default.

A party to an informal adjudicative proceeding is deemed
to have failed to participate if that party does not:

(1) attend, either in person or by representation, any
hearing, conference, or other meeting on the matter which the
party has requested or which the party has been requested to
attend;

(2) respond within the specified time, when requested, to
any correspondence or communi cation madein connectionwith
the matter by the presiding officer or the Board.
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A. Any party to, or any person initiating, an adjudicative 63-46b-21

proceeding may seek review of aBoard order by petitioning the
State Superintendent for review. Therequest for review shall be
filed on aform, Request for Review provided by the Board, or
by submittinginwriting theinformation required by Section 63-
46b-3(3). The State Superintendent appointsaqualified person
to be the review officer. The review officer may take steps
necessary to provide for the fair and efficient conduct of the
review. This may include permitting or requiring the filing of
briefs or other papers or the conduct of oral argument.
Responses permitted under Section 63-46b-12(2) are filed with
the review officer. An order on review isissued by the review
officer within areasonabl e time after the filing of any response,
other filings, or oral argument, or if none, after the filing of the
request for review.

B. Enforcement of the order issued after an adjudicative
proceeding is stayed during the pendency or review.

R277-102-13. Board Reconsideration.

A party requesting a stay of its order or temporary remedy
during the pendency of judicial review shall petition the State
Superintendent for such. The State Superintendent shall, within
areasonabletime, issue an order either granting or denying the
stay. The order shall state the reasons for the grant or denial.

R277-102-15. Declaratory Orders.

A. A request for a declaratory order shall be filed on a
form, Request for a Declaratory Order, provided by the Board
or by submitting the information required by Section 63-46b-3.
If it appears to the Board upon the filing of the request that the
mattersrequested in the petition arenot withinitsjurisdiction or
adjudicative powers, the Board need not take further action on
the matter. It shall notify the petitioner of the reasons why the
request is denied and of the procedures to obtain review and
reconsideration of theBoard decision. If it appearsto the Board
upon the filing of the request that the matters requested in the
petition are within its jurisdiction or adjudicative power, the
Board shall appoint a presiding officer for the matter.

B. Thepresiding officer hasthediscretiontoissuean order
making any provision of Sections 63-46b-4 through 63-46b-13
apply to the proceeding to issue the declaratory order. The
presiding officer shall conduct the proceeding in a fair and
efficient manner.

C. The Board shall not issue a declaratory order in the
following instances:

(1) issuance of an order is not under circumstances in
which both the publicinterest and theinterests of the partiesare
protected;

(2) the critical facts are not clear and may be altered by
subsequent events;

(3) the party making therequest isunableto show real risk
will be confronted if the intended course of conduct is taken;

(4) therequestistrivid, irrelevant, or immaterial.

D. Partieswhich meet therequirementsof Section 63-46b-
10 may intervene in a declaratory action upon filing a petition
to intervene within ten days of the filing of the request for
declaratory action. Section 63-46b-10 and Section 9 of thisrule
govern intervention in proceedings to issue declaratory orders.

E. Each Request for a Declaratory Order shall be
numbered in accordance, and as part of, the number system
described in Subsection 4(D) of thisrule.

R277-102-16. Representation.
Any party may berepresented by counsel at any timeinany
proceeding before the Board.

KEY: administrative procedures, rules and procedures
1988 63-46b-1 through 63-46b-13

53A-1-401(3)
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R277. Education, Administration.

R277-413. Accreditation of Secondary Schools, Alternative
or Special Purpose Schools.

R277-413-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Accreditation” means forma Board approval of a
school that has met standards considered by the Board to be
essential for the operation of aquality school program.

C. "State Committee” means the State Accreditation
Committee, which is composed of public school principals,
school district personnel, private school representatives, and
USOE personndl.

D. "USOE" means the Utah State Office of Education.

E. "Accreditation Standards Annua Report (Annual
Report)" meansadocument that explainsaschool's compliance
with educationa standards and progress provided by the school
inits school improvement plan. The school improvement plan
isadynamic document that reflects changes and progress made
by the school community. The Annua Report also provides
definitionsand criteriarequired by Northwest for accreditation.

F. "Northwest Association of Schools and Colleges
(Northwest)" means the regiona accrediting association of
which Utah is a member.

G. "Secondary school" means a school encompassing
grades 9-12 including public, alternative, and special purpose
schools.

R277-413-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education inthe Board, Section 53A-1-402(1) which directsthe
Board to adopt rulesfor school accreditation, and Section 53A-
1-401(3) which allows the Board to adopt rules in accordance
with its responsibilities.

B. The purpose of thisruleisto:

(1) specify the standards and procedures by which
secondary schools shall become accredited by the Board; and

(2) alow for additional requirements, which are uniqueto
the state of Utah to be added to the Northwest Annual Report.

R277-413-3. Accreditation Classifications; Reports.

A. The Board accepts the Northwest standards as its
accreditation standards for high school accreditation.

B. The Board also requires additional specific Utah
standards to satisfy its accreditation requirements.

C. A school shall completethe Annual Report prepared by
Northwest and USOE.

D. A school shall have a complete school evaluation and
Sitevisit at least once every six years.

E. The USOE may require on-site visits as often as
necessary when it receives notice of accreditation problems, as
determined by the State Committee.

F. Theschool'saccreditation ratingisrecommended by the
State Committee following a review of a school's Annual
Report. Final approval of therating isdetermined by the Board.

G. The classification ratings for accredited schools as
designated by Northwest shall be:

(1) Approved: aschool isclassified as"approved” when it
equal s or exceeds the standards approved by Northwest and the
Board.

(2) Approved with comment: a school is classified as
"approved with comment" when it has only minor deviations
from specific standards.

(3) Advised: aschool isclassified as"advised" when there
aredeviationsfrom one or more standard(s). Schoolsshall also
be classified as "advised" when no observable effort has been
made, by the second year, to correct deviations from a standard
upon which comment was made in the previous year.

(4) Warned: aschool isclassified as"warned" when there

are substantial deviations from one or more standard(s). A
"warned" classification is usually given after a school has been
"advised" and the deviation persistsin the next Annual Report.
A school may be "dropped" after two consecutive "warned"
classifications, as recommended by the State Committee to the
Board.

H. An accredited school may not be dropped to a hon-
accredited status without first receiving a "warned”
classification. Exceptions to this procedure may be made due
to discrepancies between information provided on the Annua
Report and data received or by observations of the State
Committee.

I. If aschool disagrees with the recommendation of the
State Committee, it may appea as is outlined in Northwest
policies and procedures.

J. All high schoolsshall submit their Annual Report to the
USOE by October 15.

R277-413-4. Proceduresfor Evaluation and Classification.

A. Theevauation of secondary schoolsfor the purpose of
accreditation and classificationisacooperativeactivity inwhich
the school, the local district, the USOE, and Northwest share
major responsibilities. Basic to the operation of the programis
a school's self-evaluation and implementation of a school
improvement plan.

B. Middle level schools membership in Northwest is
optional, but all middle level schools will complete the
accreditation process.

C. A school seeking accreditation for the first time shall
submit a membership application to the USOE.

(1) Upon a visit by USOE staff verifying a school's
compliance with accreditation standards, the school shall then
receiveinitial accreditation and becomea" Candidate" member.

(2) Within three years of initial accreditation, a
"Candidate" school shall completeaself-evaluation utilizingthe
National Study of School Evaluation (NSSE) document,
SCHOOL IMPROVEMENT: FOCUSING ON STUDENT
PERFORMANCE available from Northwest or the USOE.
Following the self-evaluation, a site visit shall take place.

(3) A visiting team assigned by USOE shall be sent to the
school to review the self-evaluation materias, visit classes, and
talk with staff and students.

(4) Thevisiting team shall present its finding in the form
of a written report. The report shall be sent to the school,
district superintendent, and USOE.

(5) The USOE staff shall review the visiting team report
with the State Committee and Northwest and recommend
appropriate accreditation status to the Board.

(6) TheBoard isthe fina accrediting authority.

D. Continuing accreditation is subject to:

(1) receipt and review of annual reports by the State
Committee;

(2) anew self-evaluation and site visit at least every six
years; and

(3) satisfactory review by the State Committee, Northwest,
and final approval by the Board.

R277-413-5. Accreditation Standards.

A. Thefollowing include Northwest standards and Utah-
specific requirements. Each standard requires the school to
answer a series of questions and provide information as
directed.

B. Standard | - The Education Program

(1) Northwest requirements as provided in the Annual
Report:

(a) Philosophy and Objectives;

(b) Administrative Policies and Practices;

(c) Program of Studies - Core Curriculum;

(d) Technology in the Curriculum;
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(2) Utah-specificrequirementswhich shall besatisfied and
may be addressed under the Northwest standards:

(a) State Graduation and Credit Requirements (consistent
with requirements of R277-700, The Elementary and Secondary
School Core Curriculum and High School Graduation
Requirements;

(i) Core Curriculum;

(i) Assessment;

(iii) Statewide Testing.

(b) Length of School Day and School Year (consistent
with requirements of R277-419, Pupil Accounting);

(c) Title IX, (which is incorporated by reference )
Compliance;

(d) Instructional Materials (consistent with requirements
of R277-408, Expendituresfor Instructiona Supplies Required
in Utah Public Schools;

(e) Special Education (consistent with requirements of
R277-750, Education Programs for Students with Disabilities;

(f) Accelerated Learning (consistent with requirements of
R277-710, Accelerated Learning Programs.

C. Standard Il - Student Personnel Services

(1) Northwest requirements as provided in the Annual

Report:
(@) Specid Services including school services and
community Services;

(b) Program of Comprehensive Services (available for
students including counselors, socia workers, school nurses,
psychologists, and psychiatrists);

(c) Personnel and Organization (ratios and services);

(d) Postsecondary Services;

(e) Student Conduct and Attendance;

(2) Utah-specificrequirementswhichshall besatisfied and
may be addressed under the Northwest standards:

@ Comprehensive Guidance (consistent with
requirementsof R277-462, Comprehensive Guidance Program);

(b) Student Educational Occupational Plan (SEOP)
(consistent with requirements of R277-462, Comprehensive
Guidance Program and R277-911, Secondary Applied
Technology Education);

(c) School Fees (consistent with requirements of R277-
407, School Fees);

(d) Student Conduct and Attendance (consistent with
Section 53A-11-901).

D. Standard Il - School Plant and Equipment

(1) Northwest requirements as provided in the Annual
Report:

(a) Adequacy;

(b) Function;

(c) Assurances;

(2) Utah-specificrequirementswhich shall besatisfied and
may be addressed under the Northwest standards:

(@ Emergency Preparedness Plan (consistent with
requirements of R277-400, Emergency Preparedness Plan);

(b) Design, Construction, Operations, Sanitation, and
Safety of Schools (consistent with requirements of R392-200,
Design, Construction, Operation, Sanitation, and Safety of
Schools).

E. Standard IV - Library Media Program

(1) Northwest requirements as provided in the Annual
Report:

(@) Student Performance Objectives;

(b) Useof Center;

(c) Staffing;

(d) Facilities;

(e) Equipment;

(f) Collection and Alternative Resources such as
bookmobiles.

(2) Utah-specificrequirementswhich shall besatisfied and
may be addressed under the Northwest standards:

F. Standard V - Records

(1) Northwest requirements as provided in the Annual
Report:

(8) Safekeeping;

(b) Minimum Information;

(c) Handling of student records; and

(2) Utah-specificrequirementswhich shall besatisfied and
may be addressed under the Northwest standards:

(@) Student Records (consistent with requirements of
Section 53A-13-301 (Utah Family Educational Rights and
Privacy Act).

G. Standard VI - School Improvement (Northwest and
Utah requirements):

A school shall submit pertinent information about its
community support, school profile, school mission statement,
school goals, and implementation of those goals.

H. Standard VIl - Preparation of Personnel

(1) Northwest requirements as provided in the Annual
Report:

(a) Preparation of Professional Personnel;

(b) Paraprofessiona or Non-professional Personnel;

(c) Exceptionsto the Standard Teacher Preparation;

(d) Professional Preparation Deficiency Report;

(e) Staff Development

(f) Excessive Turnover and Efficiency of Instruction;

(g) Incentive Programs for Teachers and Students; and

(2) Utah-specificrequirementswhich shall besatisfied and
may be addressed under the Northwest standards:

(a) Staff Development as required by the Board; and

(b) Professional Conduct of Staff;

(c) Career Ladder Participation (consistent with
requirements of R277-526, Career Ladders in Education).

|. Standard V11 - Administration

(1) Northwest requirements as provided in the Annual
Report:

(@) Responsibility and Leadership; and

(b) Administrative Staff Size.

J. Standard IX - Teacher Load

(1) Northwest requirements as provided in the Annual
Report:

(8 Maximum Teacher Load; and

(b) Personnel Schedule.

K. Standard X - Student Activities

(1) Northwest requirements as provided in the Annual
Report:

(a) Student Activities; and

(b) Audit for Student Activity Funds and Bond
Requirements for Persons Managing Student Funds.

KEY: accreditation
March 22, 1999
Notice of Continuation February 26, 2004

Art X Sec3
53A-1-402(1)
53A-1-401(3)
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R277. Education, Administration.

R277-425. Budgeting, Accounting, and Auditing for Utah
School Digtricts.

R277-425-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Modified accrua basisof accounting” meansamethod
under which expenditures other than accrued interest on general
long-term debt are recorded at the time liabilities are incurred
and revenues are recorded when they become measurable and
available to finance expenditures of the current period.

C. "GAAP' means Generaly Accepted Accounting
Principles, as defined in the'Codification of Governmental
Accounting and Financia Reporting Standards,” aspublished by
the Governmental Accounting Standards Board.

D. "GAAS" means auditing standards established by the
American Institute of Certified Public Accountants, generally
referred to as Generally Accepted Auditing Standards.

R277-425-2. Authority and Purpose.

A. This rule is authorized by Section 53A-1-402(1)(f)
which allows the Board to adopt rules regarding financial,
statistical, and student accounting requirements, Section 53A-1-
404 which alows the Board to approve auditing standards for
school boards, Section 53A-1-405 which requires the Board to
verify accounting procedures of school boards for the purpose
of determining the alocation of Uniform School Funds, and
Section 53A-1-401(3) which allows the Board to adopt rulesin
accordance with its responsibilities.

B. The purpose of this rule is to specify uniform
budgeting, accounting, and auditing procedures for school
districts consistent with Generally Accepted Accounting
Principles(GAAP) and Generally Accepted Auditing Standards
(GAAS).

R277-425-3. Procedures.

School districtsshall act consistent withthe Annual School
Finance and Statistics Workshop Book for Utah School
Districts, published by the Utah State Board of Education, April,
1979 and reviewed annualy. The Workshop Book contains
applicable Utah statutes, applicable Board rules, and uniform
rulesfor:

. budgeting;

. financial accounting;

. Student membership and attendance accounting;
indirect costs and proration;

. financial audits;

statistical audits; and

G. compliance and performance audits.

MTMoUOw>

R277-425-4. Amendments.

Thebudgeting, accounting, and auditing standardsfor Utah
school digtricts are amended as follows:

A. Each school district's financial reporting shall be in
accordance with Generally Accepted Accounting Principles,
(GAAP), which include Generally Accepted Governmental
Auditing Standards.

B. Section 53A-19-103 allows school districtsto have an
undistributed reserve not to exceed five percent of the district
maintenance and operation fund budgeted expenditures. The
purpose of the reserve is to meet unexpected and unspecified

contingencies.

KEY: education finance

April 15, 1996 53A-1-402(1)(f)

Notice of Continuation February 26, 2004 53A-1-404
53A-1-405

53A-1-401(3)
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R277. Education, Administration.
R277-462. Comprehensive Guidance Program.
R277-462-1. Definitions.

A. "ATE Consortium" means representatives of nine ATE
Regional Planning Areas.

B. "Board" meansthe Utah State Board of Education and
Applied Technology Education.

C. "Comprehensive Guidance Program” means the
organization of resources to meet the priority needs of students
through four delivery system components:

(1) guidance curriculum which means providing guidance
content to all studentsin a systematic way;

(2) student educational and occupational planning
component which means individualized education and career
planning with all students;

(3) responsive services component designed to meet the
immediate concerns of certain students; and

(4)  system support component which addresses
management of the Program and the needs of the school system
itself.

D. "Comprehensive Guidance Steering and Advisory
Committee” means representatives of district counseling
supervisors, district ATE directors, PTA, the school counselor
professional association, and practicing school counselors.

E. "Direct services' means time spent on the guidance
curriculum, SEOP, and responsive services activities meeting
students' identified needs as discerned by students, school
personnel and parents consistent with district policy.

F. "SEOP" means student education occupation plan.

G. "Student achievement" means academic performance,
career development, personal/social development, retention,
attendance, SEOP outcomes and other measures of adequate
yearly progress.

H. "USOE" means the Utah State Office of Education.

I. "WPU" means weighted pupil unit, the basic unit used
to cal cul ate the amount of state fundsfor which aschool district
or charter school is eligible.

R277-462-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests genera control and authority over public
education in the Board, by Section 53A-1a-106(2)(b) which
directs local boardsto develop policies for the implementation
of student education plans (SEP) or SEOPs, and by Section
53A-1-401(3) which alows the Board to adopt rules in
accordance with its responsibilities.

B. This rule establishes standards and procedures for
entities applying for funds appropriated for Comprehensive
Guidance Programs administered by the Board.

R277-462-3. Comprehensive Guidance Program Approval
and Qualifying Criteria.

A. Comprehensive Guidance disbursement criteria:

(1) In order to qualify for Comprehensive Guidance
Program funds, schools shall implement SEOP policies and
practices, consistent with Section 53A-1a-106(2)(b), local board
or charter school governing board policy, and the school
improvement plan devel oped for Northwest Accreditation.

(2) Each school, including charter schools, which has a
USOE-approved Comprehensive Guidance Program shall
receive abase of 6 WPU for thefirst 400 students as determined
by the October 1 enrollment of the previous fiscal year, and a
per student allotment, asfunds are available, for each additional
student beyond 400, capping at a maximum 1200 students.

(3) Priority for funding shall be given for grades nine
throughtwelvefor ATE programsincluding the Comprehensive
Guidance Program and any remaining funds shall be allocated
to grades seven and eight for the schools which meet
Comprehensive Guidance Program standards. Funds directed

to grades seven and eight shall be distributed according to the
formula under R277-462-3A(2) following the distribution of
funds for grades nine through twelve.

(4) Theschool or school district Comprehensive Guidance
Program shall be integrated into the mission of the school and
be consistent with the Northwest Accreditation process as
defined in R277-413, Accreditation of Secondary Schools,
Alternative or Special Purpose Schools. School counselors
shall provide evidence that the Comprehensive Guidance
Program contributes to student achievement included in the
local school improvement plan developed as part of the
Northwest Accreditation process.

(5) Schools shal quaify to receive Comprehensive
Guidance Program funds through participation in a regular
schedule of on-site review by team members designated by the
district or charter school. Scheduling of the on-site review
process shall be coordinated with the Northwest Accreditation
processfor secondary schoolsasdefinedin R277-413 and shall,
at a minimum, take place every three years. Successful on-site
reviews of the Comprehensive Guidance Program shall indicate
abalance of activitiesin individua student planning, guidance
curriculum, responsive services and system support.

(6) Comprehensive Guidance Program funds shall be
distributed to districts for schools within the district or charter
schools that have completed a regular schedule of on-site
reviews and that meet al of the following criteria:

(a) Approval of the Comprehensive Guidance Program by
the local board of education or charter school governing board
and on-going communication with thelocal or governing board
regarding Program goals and outcomes supported by data;

(b) Regular participation of guidance team members in
USOE sponsored Comprehensive Guidance training;

(c) Adequateresourcesand support for guidancefacilities,
material, equipment, clerical support, and school improvement
Processes;

(d) Evidencethat eighty percent of aggregate counselors
time is devoted to DIRECT service to students through a
balanced program of individual planning, guidance curriculum,
and responsive services consistent with the results of the school
needs data;

(e) Communication, collaboration, and coordination
withinthefeeder systemregarding the Comprehensive Guidance
Program;

(f) School-wide student/parent/teacher needs assessment
data for the Comprehensive Guidance Program gathered and
analyzed at least every three years,

(g) Structures and processes to ensure effective Program
management including advisory and steering committees
functioning effectively, school counsel ors working as Program
leaders, and the Comprehensive Guidance Program contributing
to school improvement teams;

(h) Responsive services are available to address the
immediate concernsand identified needs of all studentsthrough
an education-oriented and programmatic approach, and in
collaboration with existing school programs and coordination
with family, school and community resources;

(i) Delivery to students of adevelopmental and sequential
guidance curricullum in harmony with content standards
identified in the Utah model for the Comprehensive Guidance
Program. Guidance curriculum is prioritized according to the
results of the school needs assessment process,

(i) Assistance for students in career development,
including awareness and exploration, job seeking and finding
skills, and post high school placement;

(k) Establishment of Student Education Occupation
Planning (SEOP), both as a process and a product consistent
with local board or charter school governing board policy and
goalsof the Utah Model for Comprehensive Guidance Program,
Northwest Accreditation, R277-413, and Applied Technology
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Education, R277-911; and

() All Program elements are designed to recognize and
address the diverse needs of every student.

B. All districtsmay qualify schoolsfor the Comprehensive
Guidance Program funds and districts and charter school
governing boards shall certify in writing that all Program
standards are being met by each school receiving funds under
this rule and meet the following deadlines:

(1) The"Formfor Program Approval" shall bereceived by
the USOE from schools scheduled for review in the three year
cycleno later than May 1 of each year for disbursement of funds
the next year.

(2) Programsapproved and forms submitted by December
20 of each year MAY be considered for partial disbursement, if
funds are available.

R277-462-4. Use of Funds.

A. Funds disbursed for this Program shall be used by the
district inthedistrict secondary schoolsin grades seven through
twelve to provide a guidance curriculum and an SEOP for each
student at the school, to provide responsive services, and to
provide system support for the Comprehensive Guidance
Program. Such costs may include the following:

(1) personnel costs;

(2) career center equipment such as computers, or media
equipment;

(3) career center materials such as computer software,
occupationa information, SEOP folders, and educational
information;

(4) in-service training of personnel involved in the
Comprehensive Guidance Program,;

(5) extended day or year if REQUIRED to run the
Program; and

(6) guidance curriculum materials for use in classrooms.

B. Funds shall not be used for non-guidance purposes or
to supplant fundsal ready being provided for the Comprehensive
Guidance Program except that:

(1) Digtricts or charter schools may pay for the costs
incurred in hiring NEW personnel as a means of reducing the
pupil/counselor ratio and eiminating time spent on non-
guidance activities in order to meet the Program criteria.

(2) Digtricts or charter schools may pay other costs
associ ated with aComprehensive Guidance Programwhichwere
incurred as a part of the Program during the implementation
phase but which WERE NOT aregular part of the Program prior
to that time.

R277-462-5. Variancesand Reporting.

A. New schools that are created from schools that have
Northwest accreditation and USOE Comprehensive Guidance
Program approval may qualify for Comprehensive Guidance
Program funding under this rule in the schools' first year of
operation.

B. Charter schoolsand other new schools not meeting the
requirements of R277-462-5A may receive comprehensive
guidance program funding following two years of planning,
training and program implementation.

C. The USOE shall monitor the Program and provide an
annual report on its progress and success.

D. Didtricts or charter schools shall certify on an annual
basis that previously qualified schools continue to meet the
Program criteria and provide the USOE with data and
information on the Program as required or requested.

KEY: public education, counselors

February 5, 2004 Art X Sec 3

Notice of Continuation September 30, 1999  53A-15-201
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R277. Education, Administration.
R277-517. Athletic Coaching Certification.
R277-517-1. Definitions.

A. "American Sport Education Program (ASEP)" offers
training programs for coaches, officials, sport administrators,
athletes and parents of athletes.

B. "Athletic coach” means any paid individual whose
responsibilities include coaching or advising an athletic team,
including both men's and women's baseball, basketbal,
cheerleading, cross-country/track, drill team, football, golf,
soccer, softball, swimming and diving, tennis, volleyball, and
wrestling.

C. "Athletic coaching training" meansthetraining required
of head coaches and paid assistant coaches of all sports. The
training requires completion of a Board-approved in-service
program covering thebasic competenciesoutlinedin R277-517-
4, Athletic Coaching Preparation Criteria. A basic first aid
course and CPR training shall be in addition to the required
eight hours of training.

D. "Board" means the Utah State Board of Education.

E. "Computer Aided Credentials of Teachers in Utah
System (CACTUS)" meansthe electronic file maintained on all
licensed Utah educators. Thefileincludes such information as:

(1) personal directory information;

(2) educational background;

(3) endorsements;

(4) employment history;

(5) professional development information; and

(6) a record of disciplinary action taken against the
educator.

All information contained in an individual's CACTUSfile
is available to the individual, but is classified private or
protected under Section 63-2-302 or 304 and is accessible only
to specific designated individuals.

F. "Paid" means recelving any compensation,
remuneration, or gift to which monetary value can be attached
as aresult of service as a coach.

G. "Standards' means criteria that are applied uniformly
and which shall be observed in the operation of a program.
They are criteria against which the goals, objectives, and
operation of a program will be evaluated. Following standards
is amandatory action.

H. "USOE" means the Utah State Office of Education.

I. "Utah High School Activities Association” means an
Association of Utah school districts that administers and
supervises interscholastic activities among its member schools
according to the Association constitution and by-laws.

R277-517-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution, Article X,
Section 3 which veststhe general control and supervision of the
public schools in the Board, by Section 53A-3-602.5(2)(j)
which requires the Board to develop a school performance
report toinformthe state'sresidents of the quality of schoolsand
the educational achievement of students in the state's public
education systemregarding staff qualifications, by Section 53A-
1-401(3) which allows the Board to adopt rules in accordance
with its responsibilities, by Section 53A-1-402(1)(a) which
directs the Board to make rules regarding the licensing of
educators, and by Section 53A-6-101 through 109 which
discusses educator licensing.

B. The purpose of this rule is to mandate training for
individuals employed or acting as coachesin the public schools
and to establish criteria for licensed educators assigned to
athletic coaching positions in Utah secondary schools.

C. ItistheBoard'sintent that athleticsand extracurricular
activitiesremain supplemental to the Core Curriculum. Itisthe
preference of the Board that school districts hire licensed
educators as coaches and ensure that athletic coaches needed in

addition to licensed educators receive training consistent with
thisrule. It isthe Board's preference that all athletic coaches,
including volunteer coaches, are trained consistent with this
rule.

R277-517-3. Athletic Coaching Training and Certification.
A. All athletic head coaches and assistant coaches shall

submit to a criminal background check consistent with Section

53A-3-410 as a condition for employment or appointment.

B. All other individuals who have significant and
unsupervised access to students, including coaches (both paid
and volunteer) and extracurricular activity advisors, shall have
criminal background checksconsistent with Section 53A-3-410
as a condition for employment or appointment or participation
with students.

C. All athletic head coaches and paid assistant coaches of
public high school sports should have completed Board-
approved Athletic Coaching Training prior to beginning
coaching responsibilities.

(1) Athletic coachesshall completerequiredtraining at the
first available opportunity and no | ater than the first school year
that they are employed or volunteer as public school coaches;

(2) Athletic coaches may not coach a second school year
without completing training consistent with this rule; and

(3) Priorto coaching, athletic coachesshall completebasic
first aid and adult CPR training through an approved or
recognized program consistent with Red Cross standards
availablefromthe American Red Cross offices or school district
offices.

R277-517-4. Compliance.

A. Schoolsor school districtsshall verify compliancewith
thisrule by:

(1) reporting to the Utah High School Activities
Association and the Board the following information:

(@ the names of Utah public school athletic coaches
participating with public school students; and

(b) the school and specific assignment of the school
athletic coach; and

(c) whether or not the school athletic coach is alicensed
educator; and

(d) documentation of the training received by the coaches
identified in R277-517-1B; and

(e) documentation of the completion of a criminal
background check required under Section 53A-3-410, including
resolution of any relevant problems.

B. Documentation of the qualification and preparation of
coaches shall be provided in the activity disclosure statement
required under Section 53A-3-420 no later than two weeks after
the compl etion of tryoutsfor a specific sport and shall be public
information.

C. School digtricts, as supervisors and employers of
coaches, are responsible to ensure that their coaches behavior
and activities are consistent with state law and district policies.

D. Athletic coaches whose records are on CACTUS and
whose CACTUS records do not identify unresolved allegations
as of January 1, 2003, shall not be required to complete a
criminal background check.

R277-517-5. Athletic Coaching Training Program Criteria.

A. The USOE shall review and compare the National
Standards for Athletic Coaches, Levels 1-3, with the American
Sport Education Program (ASEP) and other equivalent
programsto devel op and determineaUtah coaching preparation
program. Currently, the Board approves ASEP for Utah
coaching preparation training.

B. The National Standards for Athletic Coaches and the
ASEP training program are available from the USOE and the
Utah High School Activities Association.



UAC (Asof March 1, 2004) Printed: May 11, 2004 Page 31

C. A USOE-approved coaching preparation program shall
include, at a minimum, knowledge and understanding in all of
the following areas:

(1) the prevention and care of athletic injuries;

2 bio-physiology including nutrition, drugs,
biomechanics and conditioning;

(3) emergency life support skills, to include advanced first
aid and CPR;

(4) pedagogy of coachingincluding skill analysis, learning
theories and progressions;

(5) psycho-socia aspects of sports, competition, and
coaching including the psychology of performance, role
modeling, leadership, sportsmanship, competition, human
relationships, and public relations;

(6) motor learning including adolescent growth and
development, physical, social, and emotiona stress and
limitations, external social and emotional pressures,

(7) officiating athletic events, loca district rules and
regulations, High School Activities Association by-laws and
interpretations of rules, and legal issues in sports and school
activities; and

(8) sports management and philosophy including sports
law, risk management and team management.

KEY: coaching certification, athletics
February 5, 2004 Art X Sec 3
Notice of Continuation May 14, 2001 53A-1-401(3)
53A-1-402(1)(a)
53A-6-101 through 109
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R277. Education, Administration.

R277-520. Appropriate Licensing and Assignment of
Teachers.

R277-520-1. Definitions.

A. "At will employment” means employment that may be
terminated for any reason or no reason with minimum notice to
the empl oyee consistent with the employer's designated payroll
cycle.

B. "Board" meansthe Utah State Board of Education.

C. "Compositemajor" meanscreditsearned intwo or more
related subjects, as determined by an accredited higher
education institution.

D. "Core academic subjects or areas’ means English,
reading or language arts, mathematics, science, foreign
languages, civics and government, economics, arts, history, and
geography under the Elementary and Secondary Education Act
(ESEA), aso known asthe No Child Left Behind Act (NCLB),
TitleIX, Part A, 20 U.S.C. 7801, Section 9101(11).

E. "Demonstrated competency” meansthat ateacher shall
demonstrate current expertise to teach aspecific classor course
through the use of lines of evidence which may include
completed USOE-approved course work, content test(s), or
years of successful experience including evidence of student
performance.

F. "Eminence' means distinguished ability in rank, in
attainment of superior knowledge and skill in comparison with
the generally accepted standardsand achievementsintheareain
which the authorization is sought.

G. "Highly qualified" meansateacher has met the specific
requirements of ESEA, NCLB, Title IX, Part A, 20 U.S.C.
7801, Section 9101(23).

H. "HOUSSE" means high, objective, uniform state
standard of evaluation permitted under ESEA, NCLB, TitlelX,
Part A, 20 U.S.C. 7801, Section 9101(23)(C)(ii).

I. "LEA" means aschool district or charter school.

J. "Letter of authorization" means a designation given to
an individual, such as an out-of-state candidate or individual
pursuing an aternative license, who has not completed the
requirements for a Level 1, 2, or 3 license or who has not
completed necessary endorsement requirements and who is
employed by a school district for one year. A teacher working
under aletter of authorization who isnot an aternativeroutesto
licensing (ARL) candidate, cannot be designated highly
qualified under R277-520-1G.

K. "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
programor an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
candidates who have also met all ancillary requirements
established by law or rule.

L. "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license as well as completion of Entry Y ears Enhancements
(EYE) for Quality Teaching - Level 1 Utah Teachers, as
provided in R277-522, a minimum of three years of successful
teachinginapublicor accredited privateschool, and completion
of al NCLB reguirements at the time the applicant is licensed.

M. "Level 3 license" means a Utah professional educator
license issued to an educator who holds a current Utah Level 2
license and has also received, in the educator's field of practice,
National Board certification or adoctorate in education or in a
field related to a content area under R277-501-1M from an
accredited institution.

N. "License areas of concentration" are obtained by
completing an approved preparation program or an aternative
preparation program in a specific area of educationa studies
such as Early Childhood (K-3), Elementary 1-8, Middle (5-9),
Secondary (6-12), Administrative/Supervisory, Applied
Technology Education, School Counselor, School Psychologit,

School Social Worker, Specia Education (K-12), Preschool
Specia Education (Birth-Age 5), Communication Disorders,.

O. '"License endorsement (endorsement)’ means a
speciaty field or areaearned through course work equivalent to
at least an academic minor (with pedagogy) or through
demonstrated competency; the endorsement shall be listed on
the Professional Educator License indicating the specific
qualification(s) of the holder.

P. "Major equivalency" means30 semester hoursof USOE
and loca board-approved postsecondary education credit or
CACTUS-recorded professional development in NCLB core
academic subjects as appropriate to satisfy NCLB highly
qualified status.

Q. "No Child Left Behind Act (NCLB)" meansthefederal
Elementary and Secondary Education Act, P.L. 107-110, Title
IX, Part A, Section 9101(11).

R. "Professional staff cost program funds' meansfunding
provided to school districts based on the percentage of a
district's professiona staff that is appropriately licensed in the
areas in which staff members teach.

S. "State qualified" means that an individual has met the
Board-approved requirementsto teach core or non-core courses
in Utah public schools.

T. "SAEP" means State Approved Endorsement Program.
This identifies an educator working on a professiona
development plan to obtain an endorsement.

U. "USOE" means the Utah State Office of Education.

R277-520-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution, Article X,
Section 3 which vestsgeneral control and supervision of public
education in the Board, Section 53A-1-401(3) which givesthe
Board authority to adopt rules in accordance with its
responsihilities, and Section 53A-6-104(2)(a) which authorizes
theBoardto rank, endorse, or classify licenses. Thisruleisalso
necessary in response to ESEA NCLB.

B. The purpose of thisruleisto provide criteriafor local
boards to employ educatorsin appropriate assignments, for the
Board to provide state funding to local school boards for
appropriately qualified and assigned staff, and for the Board and
local boards to satisfy the requirements of ESEA in order for
local boards to receive federal funds.

R277-520-3. Appropriate Licenses with Areas of
Concentration and Endor sements.

A. An early childhood teacher (kindergarten through 3)
shall hold a Level 1, 2, or 3 license with an early childhood
license area of concentration.

B. An eementary teacher (one through 8) shall hold a
Level 1, 2, or 3 license with an elementary license area of
concentration.

C. A secondary teacher (grades 6-12) including high
school, middle-level, intermediate, and junior high schools,
shall hold aLeve 1, 2, or 3 license with a secondary license
area of concentration with endorsements in al teaching
assignment(s).

D. A teacher with a subject-specific assignment in grades
6, 7 or 8 shal hold a secondary license area of concentration
with endorsement(s) for the specific teaching assignment(s) or
an elementary license areaof concentration with the appropriate
subject/content endorsement(s).

E. An eementary (grades 7-8), a secondary or middle-
level teacher may be assigned temporarily in acore or non-core
academic area for which the teacher is not endorsed if the local
board requests and receives a letter of authorization from the
Board and the teacher is placed on an approved SAEP.

R277-520-4. Routesto Utah Educator Licensing.
A. In order to receive alicense, an educator shall have
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completed a bachelors degree at an approved higher education
institution and:

(1) completed an approved institution of higher education
teacher preparation programin thedesired areaof concentration;
or

(2) completed an approved dternative preparation for
licensing program, under alternative routes to licensing,
consistent with R277-503.

B. An individua may receive a Utah license with an
applied technology area of concentration following successful
completion of a USOE-approved professional development
program for teacher preparation in applied technology
education.

C. An individua may receive a district-specific,
competency-based license under Section 53A-6-104.5 and
R277-520-8.

R277-520-5. Eminence.

A. The purpose of an eminence authorization is to allow
individuals with exceptional training or expertise, consistent
with R277-520-1F, to teach or work in the public schoolson a
limited basis.

B. Teacherswith an eminence authorization may teach no
more than 37 percent of the regular instructiona load.

C. Teachers working under an eminence authorization
shall never be considered highly qualified.

D. Local boards shall require an individual teaching with
an eminence authorization to have acriminal background check
consistent with Section 53A-3-410(1) prior to employment by
the local board.

E. Theloca board of education that employs the teacher
with an eminence authorization shall determine the amount and
type of professional development required of the teacher.

F. A local board of education that employs teachers with
eminence authorizations shall apply for renewal of the
authorization(s) annually.

R277-520-6. State Qualified Teachers (Teachers Who
Satisfy HOUSSE Rules).

A. A teacher has a Utah Level 1, 2 or 3 license or a
district-specific competency-based license.

B. A teacher has an appropriate area of concentration.

C. A teacher in grades 6-12 hasthe required endorsement
for the course(s) the teacher is teaching by means of:

(1) an academic teaching maor from an accredited
postsecondary institution, or a passing score on content test(s)
and pedagogy test(s), if available, or USOE-approved pedagogy
COUrSes; or

(2) an academic major or minor from an accredited
postsecondary institution; or

(3) completion of apersonal development plan under an
SAEP in the appropriate subject area(s) as explained under
R277-520-10 with approval from the USOE specidlist(s) in the
endorsement subject areas.

D. On an annual basis, local boards/charter school boards
shall request letters of authorization for teachers who are
teaching classes for which they are not endorsed.

(1) A qudified teacher working under an SAEP shall
compl ete the program within two years.

(2) The digtrict/charter school, with assistance from the
USOE, shall review the progress of an individual under an
SAEP annualy.

(3) Withwritten justification, the USOE may approve the
continuation of an SAEP.

R277-520-7. Highly Qualified Teachers.
. A secondary teacher (7-12) is considered highly
qualified if the teacher meets the requirements of R277-501-4.
B. An elementary/early childhood teacher (gradesK-8) is

considered highly qualified if theteacher meetstherequirements
of R277-501-5.

R277-520-8.  School District/Charter School
Competency-based Licensed Teachers.

A. The following procedures and timelines apply to the
employment of educators who have not completed the
traditional licensing process under R277-520-5A, B, or C:

(1) A loca board/charter school board may apply to the
Board for a letter of authorization to fill a position in the
district.

(2) The employing school district shall request aletter of
authorization no later than 60 days after the date of the
individual's first day of employment.

(3) Theapplication for theletter of authorization from the
local board/charter school board for an individual to teach one
or more coreacademic subjectsshall provide documentation of:

(@) theindividual's bachelors degree; and

(b) for aK-6 grade teacher, the satisfactory results of the
rigorous state test including subject knowledge and teaching
skillsintherequired core academic subjectsunder Section 53A-
6-104.5(3)(ii) as approved by the Board; or

(c) for theteacher in grades 7-12, demonstration of ahigh
Level of competency in each of the core academic subjectsin
which the teacher teaches by compl etion of an academic major,
agraduate degree, course work equivalent to an undergraduate
academic major, advanced certification or credentialing, results
or scores of arigorous state core academic subject test in each
of the core academic subjects in which the teacher teaches.

(4) Theapplication for theletter of authorization fromthe
local board/charter school board for non-coreteachersin grades
K-12 shall provide documentation of:

(@) a bachelors degree, associates degree or skill
certification; and

(b) skills, talents or abilities specific to the teaching
assignment, as determined by the local board/charter school
board.

(5) Following receipt of documentation, the USOE shall
approve a district/charter school specific competency-based
license.

(6) If an individua employed under a letter of
authorization leaves the district before the end of the
employment period, thedistrict shall notify the USOE Licensing
Section regarding the end-of-employment date.

(7) The letter of authorization for an individua's
district/charter school specific competency-based license shall
be valid only in the district/charter school that originaly
requested the letter of authorization and for the individua
originally employed under the letter of authorization.

B. The written copy of the state-issued district-specific
competency-based license shall prominently state the name of
the school district/charter school followed by
DISTRICT/CHARTER SCHOOL -SPECIFICCOMPETENCY -
BASED LICENSE.

C. A school district/charter school may change the
assignment of a school district/charter school-specific
competency-based license holder but notice to USOE shall be
required and additional competency-hased documentation may
be required for the teacher to remain qualified or highly
qudified.

D. School district/charter school specific competency-
based license holders are at-will employees consistent with
Section 53A-8-106(5).

Specific

R277-520-9. Routes to Appropriate Endorsements for
Teachers.

Teachersshall be appropriately endorsed for their teaching
assignment(s).

A. To be highly quaified, teachers may obtain the
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required endorsement(s) with a major or composite major or
maj or equivalency consistent with their teaching assignment(s),
including appropriate pedagogical competencies; or

B. Teachers may complete a professional development
plan under an SAEP in the appropriate subject area(s) with
approva from USOE Curriculum specialists; or

C. Teachers may demonstrate competency in the subject
area(s) of their teaching assignment(s). In order to be endorsed
through demonstrated competency, the educator shall pass
designated Board-approved content knowledge and pedagogical
knowledge assessments as they become available.

D. Individuas shall be properly endorsed consistent with
R277-520-3 or have USOE-approved SAEPs. Otherwise, the
Board may withhold professional staff cost program funds.

R277-520-10.  State-Approved Endorsement Program
(SAEP).

A. Teachersin any educational programwho are assigned
to teach out of their area(s) of endorsement shall participate in
an SAEP and make satisfactory progresswithin the period of the
SAEP as determined by USOE specialists.

B. The employing school district shall identify teachers
who do not meet the state qualified definition and provide a
written justification to the USOE.

C. Individuals participating in SAEPs shall demonstrate
progress toward completion of the required endorsement(s)
annually, as determined jointly by the school district/charter
school and the USOE.

D. An SAEP may be granted for one two-year period and
may be renewed by the USOE, upon written justification from
the school district, for one additional two-year period.

R277-520-11.  Background Check Requirement and
Withholding of State Fundsfor Non-Compliance.

A. Educators qudified under any provision of this rule
shall aso satisfy the criminal background requirement of
Section 53A-3-410 prior to unsupervised access to students.

B. If LEAs do not appropriately identify teachers not
meeting the definition of state qualified teacher under thisrule,
they may have state appropriated professional staff cost program
funds withheld pursuant to R277-486, Professional Staff Cost
Formula.

C. Local boards/charter school boards shall report highly
qualified educatorsin coreacademic subjectsand educatorswho
do not meet the requirements of highly qualified educators in
core academic subjects beginning July 1, 2003.

KEY: educator, license, assignment

February 5, 2004 Art X Sec 3

Notice of Continuation July 12, 2000 53A-1-401(3)
53A-6-104(2)(a)
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R277. Education, Administration.
R277-524. Paraprofessional Qualifications.
R277-524-1. Definitions.

A. "Core academic subjects or areas’ means English,
reading or language arts, mathematics, science, foreign
languages, civics and government, economics, arts, history, and
geography under the Elementary and Secondary Education Act
(ESEA), dso known asthe No Child Left Behind Act (NCLB).

B. "Direct supervision of alicensed teacher" means:

(1) the teacher prepares the lesson and plans the
instruction support activities the paraprofessional carries out,
and the teacher evaluates the achievement of the students with
whom the paraprofessiona works; and

(2) the paraprofessional works in close and frequent
proximity with the teacher.

C. "No Child Left Behind (NCLB)" meansthefederal law
under the Elementary and Secondary Education Act, Title IX,
Part A, 20 U.S.C. 7801.

D. "Paraprofessiona” means an individua who works
under the supervision of ateacher or other licensed/certificated
professional who has identified responsibilities in the public
school classroom.

R277-524-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution, Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which givesthe
Board authority to adopt rules in accordance with its
responsibilities, Section 53A-1-402(1)(a)(i)which requires the
Board to establish rules and minimum standards for the public
school sregarding the qualification and certification of educators
and ancillary personnel who providedirect student services, and
NCLB, P.L. 107-110, Title 1, Sec, 1119 which requires that
each local education agency receiving assistance under this part
shall ensure that all paraprofessionals shall be appropriately
qualified.

B. The purpose of this rule is to designate appropriate
assignments of paraprofessionals and qudifications for
paraprofessionals hired before and after January 6, 2002
consistent with NCLB requirements.

R277-524-3. Appropriate Assignments or Duties for
Par aprofessionals.

Paraprofessionals may:

A. provideindividual or small group assistanceor tutoring
to students under the direct supervision of a licensed teacher
during times when students would not otherwise be receiving
instruction from ateacher.

B. assist with classroom organization and management,
such as organizing instructional or other materials;

C. provide assistance in computer laboratories;

D. conduct parental involvement activities;

E. provide support in library or media centers;

F. act astrandators,

G. provide supervision for students in non-instructional
settings.

R277-524-4. Requirementsfor Paraprofessionals.

A. Paraprofessionals hired before January 6, 2002 who
function under R277-504-3A, and working in programs
supported by Titlel fundsshall satisfy oneof thefollowing prior
to January 6, 2006:

(1) The individual has completed at least two years
(minimum of 48 semester hours) at an accredited higher
education institution; or

(2) Theindividual has obtained an associates (or higher)
degree from an accredited higher education institution; or

(3) The individua has satisfied a rigorous state
assessment, approved by the Board, that demonstrates:

(a8) knowledge of, and the ability to assist in instructing,
reading, writing, and mathematics; or

(b) knowledge of, and the ability to assist in instructing,
reading readiness, writing readiness, and mathematicsreadiness,
as appropriate; or

(4) The individua has satisfied a rigorous local
assessment, approved by the local board, that demonstrates:

(@) knowledge of, and the ability to assist in instructing,
reading, writing, and mathematics; or

(b) knowledge of, and the ability to assist in instructing,
reading readiness, writing readiness, and mathematicsreadiness,
as appropriate.

B. Paraprofessionals hired after January 6, 2002 in
programs supported by Title | funds shall satisfy R277-524-
4B(1)(2)(3) or (4).

(1) Individua shall have earned a secondary school
diploma or arecognized equivalent; and

(2) The individua has completed at least two years
(minimum of 48 semester hours) at an accredited higher
education institution; or

(3) Theindividua has obtained an associates (or higher)
degree from an accredited higher education institution; or

(4) Theindividual has satisfied a rigorous state or local
assessment about the individual's knowledge of an ability to
assist studentsin core courses under NCLB.

C. Theindividua shall satisfactorily complete acrimina
background check if he will have significant unsupervised
access to students consistent with Section 53A-3-410.

R277-524-5. Variances.

The provisions of this rule do not apply to:

A. paraprofessionals who are proficient in English and a
language other than English who providetrandator services; or

B. paraprofessionaswho have only parental involvement
or similar responsibilities.

R277-524-6. Use of Funds.

Local education agenciesmay use Titlel fundsin addition
to other funds available and identified by the local education
agency to support ongoing training and professional
development for paraprofessionals.

KEY: paraprofessional qualifications, NCLB
February 5, 2004 Art X Sec 3
53A-1-401(3)
53A-1-402(1)(a)(l)
P.L.107-110, Title 1, Sec. 1119
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R277. Education, Administration. KEY: school, buses, school transportation
R277-601. Standardsfor Utah School Busesand Oper ations. 1988 53A-1-402(1)(e)
R277-601-1. Definitions. Notice of Continuation February 26, 2004  53A-1-401(3)

"Board" means the Utah State Board of Education.

R277-601-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of the
public education in the Board, Section 53A-1-402(1)(e) which
directsthe Board to adopt rulesfor state reimbursed busroutes,
bus safety and operational requirements, and other
transportation needsand Section 53A-1-401(3) which allowsthe
Board to adopt rules in accordance with its responsibilities.

B. Thepurpose of thisruleisto specify standards for state
student transportation funds, school buses, and school bus
drivers utilized by school districts.

R277-601-3. Standards.

The Board shall act consistent with the manual entitled
"Standardsfor Utah School Busesand Operations,” 1987, which
included input from the Utah Transportation Commission, and
the Utah Department of Public Safety and is available at each
department or agency.

R277-601-4. Amendments.

Thefollowing sectionsof Standardsfor Utah School Buses
and Operations are changed as follows:

A. Part I, 100. SCHOOL BUS OPERATIONS -
GENERAL REQUIREMENTS

100.02 Standards Statement

Paragraph One, First sentence: In transporting eligible
students, expenditures for regular, special education, and
contract bus routes established by the district and approved by
the State Office of Education are termed "A" category while
other costs of transportation are classified in the "B" category.

Paragraph Four, First sentence: When school districts
contract or lease for the pupil transportation program, costs are
termed "A" category costs.

Paragraph Five, Add this sentence to the end of the
paragraph: Districtsreceiving theincentivefunding may expend
the monies at the discretion of the local school board.

Add as a new Paragraph: The state appropriation for
transporting qualified pre-school three- and four-year-old
handicapped students to and from schools is awarded on the
basis of a proposed budget submitted for approval to the
Finance and Statistical Section of the Utah State Office of
Education. Each district'sinitia share of the appropriation is
based on the prorated proportion that the number of eigible
studentsin the district bearsto the total of such studentsin the
state, provided the money is required by the district for its
budget. Unused balances from districts not operating the
program or not needing the full prorated portion are reall ocated
to districts which have requested more than their initial share.
The reallocation is distributed on the same basis as the initia
allocation. Resllocated fundsmay beused on unfulfilled budget
requests. Allocations are sent to districts on the basis of actual
approved expenditures not to exceed the appropriated amount.
The program is cost accounted under program number 5343.

B. TRANSPORTATION - TO AND FROM SCHOOL
FORMULA

Part 1. EXAMPLE: 1988-89.

Part 1. "B" Money Based on Standards for Utah School
Buses and Operations, 1987.

Total the following: (Handbook Il Account Numbers)

1. 514 + 516 Account: Parent (Student allowance)
subsistence and Auto Mileage payment.

2. Legidative Appropriation to: Extended Y ear Program
for Severely Handicapped, Alternate to Building Construction,
and Pre-School 3 and 4 Y ears of Age Special Education.
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R277. Education, Administration.
R277-712. Advanced Placement Programs.
R277-712-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Advanced Placement Program" means the College
Board Advanced Placement Program. Its policies are
determined by representatives of member institutions. Its
operational services are provided by the Educationa Testing
Service. Theprogram providespractical descriptionsof college-
level coursesto interested schools and student test results based
on these courses to colleges of the student's choice.
Participating colleges grant credit or appropriate placement, or
both, to studentswhosetest results meet standards prescribed by
the college.

C. "WPU" means the basic state funding unit.

R277-712-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests genera control and supervision of public
education in the Board, Section 53A-17a-120, which directsthe
Board to adopt rules for the expenditure of funds appropriated
for accelerated learning programs, Section 53A-1-402(1) which
allowsthe Board to adopt minimum standards for programsand
Section 53A-1-401(3) which allowsthe Board to adopt rulesin
accordance with its responsibilities.

B. Thepurpose of thisruleisto specify the proceduresand
standardslocal districtsmust follow to qualify for statefundsfor
the Advanced Placement Program.

R277-712-3. Eligibility; Use of and Distribution of Funds.

A. All school districts are €eligible to participate in the
Advanced Placement Program.

B. Digtrict use of state fundsfor the Advanced Placement
Programis limited to the following:

(1) to offset the costs of funding smaller classes;

(2) to fund workshops within the district to work on
beginning, implementing, or coordinating an Advanced
Placement Program;

(3) to purchaseany of thefollowingfor library, |aboratory,
or direct classroom use: needed supplemental texts, materials,
and equipment;

(4) to pay ateacher directly involved in asmall group or
individual tutorial as an extra assignment in a small school or
with a limited number of students who are able and willing to
take an Advanced Placement course;

(5) to ad in staff development which includes teacher
stipends for tuition and living expenses connected with the
pursuit of additional training on specified Advanced Placement
curriculum taught by the teacher;

(6) to pay the costs of tests for students; and

(7) to assist with costs of distance learning programs,
equipment or instructorswhich could increasethe AP optionsin
aschool.

C. Fundsaredistributed on the basis of thefollowing: the
total funds designated for the Advanced Placement Program are
divided by the total number of Advanced Placement exams
passed with a grade of 3 or higher by students in the public
schools of Utah. Thisresultsin afixed amount of dollars per
exam passed. Each participating school district receives that
amount for each exam successfully passed by one of itsstudents.

D. TheBoard shall devel op uniform deadlines, forms, and
fiscal and pupil accounting procedures for this program.

KEY: educational testing, accelerated learning*, gifted

children

1988 53A-17a-120

Notice of Continuation February 26, 2004  53A-1-402(1)
53A-1-401(3)
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R277. Education, Administration.

R277-734. Standardsand Proceduresfor Adult Education
Section 353 Funds.

R277-734-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Section 353 Funds' meansfunds made available under
20U.S.C.A. 1201, the federal Adult Education Act, for specia
curricula projects and for the training of persons engaged, or
preparlng to engage, in providing adult education.

"USOE" means the Utah State Office of Education.

D "Adult education" means instruction and educational
services below the college level for adults who do not have:

(1) the basic education skills of the eighth grade level or
below which enable them to function effectively in society; or

(2) acertificate of graduation from aschool providing the
secondary education of levels nine through twelve.

R277-734-2. Authority and Purpose.

A. Thisruleisauthorized under Utah Constitution Article
X, Section 3 which vests general control and supervision of
public education in the Board, Section 53A-15-401 which
places genera supervision and control of adult education in the
Board and Section 53A-1-401(3) which allows the Board to
adopt rules in accordance with its responsibilities.

B. The purpose of thisruleisto specify the standards and
procedures for projects funded with Section 353 funds.

R277-734-3. Eligible Projects.

Utah'sallocation of Section 353 Funds shall beused for the
following curriculum and staff development priorities:

A. Identification and implementation of assessment
instruments, curricula, and activities for implementing the
Board's approved adult education curriculum;

B. Identification and implementation of specific
occupational competencies, including assessment and curricul a,
leading to employment following adult high school completion;

C. Identification and implementation of an adult high
school community/home/coping/curricula for meeting adult
needs by lifestyles and stages;

D. Identification and implementation of assessment
instruments, curricula, and activities for adult high school
competencies for entrance to post-secondary vocationa and
academic education and training;

E. Identification and implementation of an adult education
pre-service and in-service staff development program;

F. Identification and implementation of an adult education
program evaluation process; and

G. Identification and implementation of an outcome-based
adult education curriculawhich utilizes computer-managed and
technol ogy-assisted instruction.

R277-734-4. Application and Award.

A(1) State and local educational agencies, and public or
private for-profit agencies, organizations, and institutions
meeting the requirements of Subsection 4(c)(2), are eligible to
receive Section 353 Fundsfor special curriculaprojects. All of
these entities and institutions of higher education are eligibleto
receive Section 353 Funds for staff development projects.

(2) To be dligible to receive funds authorized under this
rule, an agency, organization, or institution organized for profit
must demonstrate:

(a) it can make a significant contribution to attaining the
objectives of the Adult Education Act; and

(b) it can provide substantialy equivalent education at a
lesser cost than or can provide services and equipment not
availablein public ingtitutions.

(3) Individuals and any school or department of divinity
areineligible to receive Section 353 Funds.

B. Section 353 funds shall be awarded on a request for

proposal basis. TheUSOE'sAdult Education ServicesUnit shall
develop uniform deadlines, procedures, and forms to conduct
this process.

C(1) Each local adult education program desiring to
receive Section 353 Funds shall submit an application to the
USOE'sAdult Education ServicesUnit. Anapplication must be
submitted for each proposal. If an applicant wishesto have an
application reconsidered for approval for a subsequent fiscal
year, the application must be resubmitted.

(2) A review panel appointed and assembled by the
USOE's Adult Education Services Unit shall evaluate each
project application and make recommendations to the director
of the USOE's Adult Education Services Unit who makes final
selections.

(3) Project applications are evaluated for approva on the
basis of the following:

(a) criteriaapplicableto both special curriculaprojectsand
staff development projects:

(i) theproposal clearly definesitsobjectivesin measurable
terms;

(i) the proposed plan of operation is sound;

(iii) the proposed activities are relevant to the needs and
objectives addressed;

(iv) the proposed activities and objectives are needed in
the area or for the personnel to be served;

(v) project personned are qualified to carry out project
activities and objectives;

(vi) personnd employed by the project do not engage in
other employment that interferes with the quality and quantity
of the work required by the project;

(vii) facilitiesand other resourcesare adequateto carry out
the objectives and activities of the project;

(viii) thesize, scope, and duration of the project arelikely
to secureproductiveresults. The estimated cost isreasonablein
relation to the results;

(ix) there is adequate potentia for replication and
utilization of project resultsin other adult education programs.
There are adequate provisions for disseminating the results;

(x) the proposed project contains systematic evaluation
proceduresto measure the project's effectiveness and the extent
to which its objectives and activities were accomplished;
describes steps to enable the accomplishment of the objectives;
and describes steps for including successful aspects of the
project into the adult education program with other funds;

(xi) the proposed project is coordinated with other
federally-assisted, state and local adult education programsin a
manner that promotes a comprehensive approach to the
problems of adults with educational deficiencies;

(xii)  the project is conducted in cooperation and
coordination with private and public programs and institutions
in order to strengthen the project, prevent duplicative efforts,
and encourage continuation; and

(xiii) theproposal meetsall federal and state requirements
and is consistent with Board policies and rules.

(b) criteriaapplicableto Specia Curricula Projects:

(i) the project uses or develops innovative methods,
systems, materias, or programs to improve adult education;

(i) the project addresses critica and high priority
education needs of adults; and

(iii) the project is likely to improve the delivery of adult
education services at both the state and local levels.

(c) criteriaapplicableto Staff Devel opment Projects:

(i) the project includes training in the organization,
utilization, or development, or any combination of these, of
innovative methods, systems, materials, and programs;

(ii) the project addresses training needs identified as
criteriaby national, state, and local adult education groups; and

(iii) the project specifies eligibility requirements for
project participation.
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D. Anapplicantisnotified by letter asto the acceptance or
rejection of its project application for Section 353 Funds by the
USOE's Adult Education Services Unit. An approved Section
353 Project is authorized under an agreement signed by the
USOE and the applicant.

R277-734-5. Program Standardsand Procedures.

A. Recipients of Section 353 Funds for specia curricula
and staff development projects are required, whenever feasible,
to make non-federal expenditures of at least ten percent of the
cost of the project. The percentage required is determined on
the basis of the resources of the grantee, the size and scope of
the project, the cost of the project, and the ability of the grant
recipient to contribute to programs the State Superintendent of
Public Instruction determines to be relevant.

B. The recipient of Section 353 Funds shall establish its
own criteria for admission to staff development projects based
on the terms and conditions of the grant award agreement and
the goals of the adult education program. Selection of
participantsisthe responsibility of the grantee. No person shall
bedeclared ineligibleto participatein the program solely for the
reason of race, color, sex, nationa origin, religion, handicap, or
thefailureto possess an academic degree. Eligible participants
must beteaching, preparingto teach, counseling, supervising, or
administering in the adult education program.

C. Allowable costs shal bein accordance with terms and
conditionscontained inthegrant award agreement. Participants
in staff development programs may receive support and travel
allowances which must be paid in accordance with state law,
policies, and procedures.

D. The following reports shall be required of grant
recipients:

(1) performance reports required under the grant award
agreement;

(2) financia statusreports required under the grant award
agreement; and

(3) afinal project report which must be submitted within
60 days after the expiration or termination of the grant. It shall
include:

(a) afind financial status report; and

(b) afinal performance report containing:

(i) alisting of project objectives and accomplishments;

(i) sufficient details to enable replication of the project;

(i) a summary of findings, recommendations, and
conclusions;

(iv) a brief abstract describing the methodology and
operation of the project;

(v) adescription of any instructional materials developed
for usein the project; and

(vi) adescription of any salableitemsdeveloped asaresult
of the project.

E. The USOE shdl be provided with a copy of any
independent eval uationsof the project or any studiesof asimilar
nature in accordance with the requirements contained in the
grant award agreement.

F. The USOE shall develop uniform fiscal and accounting
procedures, forms, and deadlines for the operation of Section
353 Projects.

KEY: adult education
1988 53A-15-401
Notice of Continuation February 26, 2004  53A-1-401(3)
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R307. Environmental Quality, Air Quality.
R307-150. Emission Inventories.
R307-150-1. Purpose and General Requirements.

(1) The purpose of R305-150is:

(@) to establish by rule the time frame, pollutants, and
information that sources must include in inventory submittals;
and

(b) to establish consistent reporting requirements for
stationary sources in Utah to determine whether sulfur dioxide
emissions remain below the sulfur dioxide milestones
established in the State Implementation Plan for Regional Haze,
section XX.E.1.a, incorporated by reference in R307-110-28.

(2) The regquirements of R307-150 replace any annual
inventory reporting requirementsin approval ordersor operating
permits issued prior to December 4, 2003.

(3) Emission inventories shall be submitted on or before
ninety days following the effective date of this rule and
thereafter on or before April 15 of each year following the
calendar year for which an inventory isrequired. Theinventory
shall be submitted in aformat specified by the Division of Air
Quiality following consultation with each source.

(4) The executive secretary may require at any time afull
or partial year inventory upon reasonable notice to affected
sources when it is determined that the inventory is necessary to
develop a state implementation plan, to assess whether there is
a threat to public health or safety or the environment, or to
determine whether the source isin compliance with R307.

(5) Recordkeeping Requirements.

a) Each owner or operator of a stationary source subject
to this rule shall maintain a copy of the emission inventory
submitted to the Division of Air Quality and recordsindicating
how theinformation submitted in theinventory was determined,
including any calculations, data, measurements, and estimates
used. Therecordsunder R307-150-4 shall bekept for ten years.
Other records shall be kept for a period of at least five years
from the due date of each inventory.

(b) The owner or operator of the stationary source shall
make these records available for inspection by any
representative of the Division of Air Quality during normal
business hours.

R307-150-2. Definitions.

The following additional definitions apply to R307-150.

"Acute Contaminant" means any noncarcinogenic air
contaminant for which athreshold limit value- ceiling (TLV-C)
has been adopted by the American Conference of Governmental
Industrial Hygienists in its "Threshold Limit Values for
Chemical Substances and Physica Agents and Biological
Exposure Indices," 2003 edition.

"Carcinogenic Contaminant” means any air contaminant
that is classified as a known human carcinogen (Al) or
suspected human carcinogen (A2) by the American Conference
of Governmental Industrial Hygienistsin its "Threshold Limit
Values for Chemica Substances and Physical Agents and
Biological Exposure Indices," 2003 edition.

"Chronic Contaminant” means any noncarcinogenic air
contaminant for which athreshold limit value - time weighted
average (TLV-TWA) having no threshold limit value - ceiling
(TLV-C) has been adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physica Agents and
Biological Exposure Indices," 2003 edition.

"Dioxins’ and "Furans' mean tota tetra- through
octachlorinated dibenzo-p-dioxins and dibenzofurans.

"Emissions unit" meansemissionsunit asdefined in R307-
415-3.

"Large Major Source" means amajor source that emits or
hasthe potential to emit 2500 tons or more per year of oxides of
sulfur, oxides of nitrogen, or carbon monoxide, or that emits or

has the potential to emit 250 tons or more per year of PM10,
PM 2.5, volatile organic compounds, or ammonia.

"Lead" means elemental lead and the portion of its
compounds measured as elemental lead.

"Major Source' means major source as defined in R307-
415-3.

R307-150-3. Applicability.

(1) R307-150-4 applies to al stationary sources with
actual emissions of 100 tons or more per year of sulfur dioxide
in calendar year 2000 or any subsequent year unless exempted
in (a) below. Sources subject to R307-150-4 may be subject to
other sections of R307-150.

(@) A stationary source that meets the requirements of
R307-150-3(1) that has permanently ceased operationisexempt
fromtherequirementsof R307-150-4 for all yearsduring which
the source did not operate at any time during the year.

(b) Except asprovidedin (a) above, any source that meets
the criteria of R307-150-3(1) and that emits less than 100 tons
per year of sulfur dioxide in any subsequent year shall remain
subject to the requirements of R307-150-4 until 2018 or until
the first control period under the Western Backstop Sulfur
Dioxide Trading Program as established in R307-250-12(1)(a),
whichever is earlier.

(2) R307-150-5 appliesto large major sources.

(3) R307-150-6 appliesto:

(a) each major source that is not alarge major source;

(b) each source with the potential to emit 5 tons or more
per year of lead; and

(c) each source not included in (2) or (3)(a) or (3)(b)
above that is located in Davis, Salt Lake, Utah, or Weber
Counties and that has the potential to emit 25 tons or more per
year of any combination of oxides of nitrogen, oxides of sulfur
and PM 10, or the potential to emit 10 tons or more per year of
volatile organic compounds.

(4) R307-150-7 appliesto Part 70 sources not included in
(2) or (3) above.

R307-150-4.
Requirements.

(1) Annua Sulfur Dioxide Emission Report.

(@) Sources identified in R307-150-3(1) shall submit an
annua inventory of sulfur dioxide emissions beginning with
calendar year 2003 for al emissions units including fugitive
emissions.

(b) The inventory shal include the rate and period of
emissions, excess or breakdown emissions, startup and shut
down emissions, the specific emissionsunit that isthe source of
theair pollution, type and efficiency of theair pollution control
equipment, percent of sulfur content infuel and how the percent
is calculated, and other information necessary to quantify
operation and emissions and to evaluate pollution control
efficiency. The emissions of a pollutant shall be calculated
using the source's actual operating hours, production rates, and
types of materials processed, stored, or combusted during the
inventoried time period.

(2) Each source subject to R307-150-4 that is also subject
to 40 CFR Part 75 reporting requirements shall submit a
summary report of annua sulfur dioxide emissions that were
reported tothe Environmental Protection Agency under 40 CFR
Part 75 in liew of the reporting requirementsin (1) above.

(3) Changesin Emission Measurement Techniques.

(a) Each source subject to R307-150-4 that is also subject
to 40 CFR Part 75 and that uses 40 CFR Part 60, Appendix A,
Test Methods 2F, 2G, or 2H to measure stack flow rate shall
adjust reported sulfur dioxide emissions to ensure that the
reported sulfur dioxide emissions are comparable to 1999
emissions. The calculations that are used to make this
adjustment shall be included with the annual emission report.

Sulfur Dioxide Milestone Inventory
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The adjustment shall be cal culated using one of the methodsin
(i) through (iii) below:

(i) Directly determine the difference in flow rate through
a side-by-side comparison of data collected with the new and
old flow reference methods required during a rel ative accuracy
test audit (RATA) test under 40 CFR Part 75.

(ii) Comparethe annual average heat rate using heat input
data from the federal acid rain program (million Btu) and total
generation (megawatt (MW) Hrs) as reported to the federal
Energy Information Administration. The flow adjustment will
be calculated by using thefollowing ratio: (Heat input/MW for
first full year of data using new flow rate method) divided by
(Heat input/MW for last full year of data using old flow rate
method).

(iii) Comparethecubicfeet per minute per MW beforeand
after the new flow reference method based on continuous
emission monitoring data submitted in the federal acid rain
program, using the following equation: (Standard cubic feet
(SCF)/Unit of generation for first full year of data using new
flow rate method) divided by (SCF/unit of generation for last
full year of data using old flow rate method).

(b) Each sourcesubject to R307-150-4 that usesadifferent
emission monitoring or calculation method than was used to
report their sulfur dioxide emissionsin 1998 under R307-150 or
1999 under 40 CFR Part 75 shall adjust their reported emissions
to be comparable to the emission monitoring or calculation
method that was used in 1998 or 1999, as applicable. The
calculations that are used to make this adjustment shall be
included with the annual emission report.

R307-150-5. Sources ldentified in R307-150-3(2), Large
Major Source | nventory Requirements.

(1) Each large major source shall submit an emission
inventory annually beginning with calendar year 2002. The
inventory shall include PM 10, PM2.5, oxides of sulfur, oxides
of nitrogen, carbon monoxide, volatile organic compounds, and
ammoniafor all emissions units including fugitive emissions.

(2) For every third year beginning with 2005, the
inventory shall also include al other chargeable pollutants and
hazardous air pollutants not exempted in R307-150-8.

(3) For each pollutant specified in (1) or (2) above, the
inventory shall include the rate and period of emissions, excess
or breakdown emissions, startup and shut down emissions, the
specific emissions unit that is the source of the air pollution,
composition of air contaminant, type and efficiency of the air
pollution control equipment, and other information necessary to
quantify operation and emissions and to evaluate pollution
control efficiency. The emissions of a pollutant shall be
calculated using the source's actual operating hours, production
rates, and types of materials processed, stored, or combusted
during the inventoried time period.

R307-150-6. Sources |dentified in R307-150-3(3).

(1) Each sourceidentified in R307-150-3(3) shall submit
aninventory every third year beginning with calendar year 2002
for al emissions units including fugitive emissions.

(@ Theinventory shall include PM 10, PM2.5, oxides of
sulfur, oxides of nitrogen, carbon monoxide, volatile organic
compounds, ammonia, other chargeable pollutants, and
hazardous air pollutants not exempted in R307-150-8.

(b) For each pollutant, the inventory shall includetherate
and period of emissions, excessor breakdown emissions, startup
and shut down emissions, the specific emissions unit which is
the source of the air pollution, composition of air contaminant,
type and efficiency of the air pollution control equipment, and
other informati on necessary to quantify operation and emissions
and to evaluate pollution control efficiency. The emissions of
apollutant shall becal cul ated using the source'sactual operating
hours, production rates, and typesof material sprocessed, stored,

or combusted during the inventoried time period.

(2) Sources identified in R307-150-3(3) shall submit an
inventory for each year after 2002 in which the total amount of
PM 10, oxides of sulfur, oxides of nitrogen, carbon monoxide,
or volatileorganic compoundsincreases or decreasesby 40 tons
or more per year from the most recently submitted inventory.
For each pollutant, the inventory shall meet the requirements of
R307-150-6(1)(a) and (b).

R307-150-7. Sources ldentified in R307-150-3(4), Other
Part 70 Sour ces.

(1) Sourcesidentified in R307-150-3(4) shall submit the
following emissionsinventory every third year beginning with
calendar year 2002 for all emission units including fugitive
emissions.

(2) Sourcesidentified in R307-150-3(4) shall submit an
inventory for each year after 2002 in which the total amount of
PM10, oxides of sulfur, oxides of nitrogen, carbon monoxide,
or volatile organic compoundsincreases or decreasesby 40tons
or more per year from the most recently submitted inventory.

(3) The emission inventory shal include individual
pollutant totals of all chargeable pollutants not exempted in
R307-150-8.

R307-150-8. Exempted Hazardous Air Pollutants.
(1) Thefollowing air pollutants are exempt from thisrule
if they are emitted in an amount lessthan that listed in Table 1.

TABLE 1
CONTAMINANT Pounds /year
Arsenic .
Benzene 33.90
Beryl11ium 0.04
Ethylene oxide 38.23
Formaldehyde 5.83

(2) Hazardousair pollutants, except for dioxinsor furans,
areexempt from being reported if they are emitted in an amount
less than the smaller of the following:

(a) 500 pounds per year; or

(b) for acute contaminants, the applicable TLV-C
expressedin milligramsper cubic meter and multiplied by 15.81
to obtain the pounds-per-year threshold; or

(c) for chronic contaminants, the applicable TLV-TWA
expressed in milligramsper cubic meter and multiplied by 21.22
to obtain the pounds-per-year threshold; or

(d) for carcinogenic contaminants, the applicable TLV-C
or TLV-TWA expressed in milligrams per cubic meter and
multiplied by 7.07 to obtain the pounds-per-year threshold.

KEY: air pallution, reports, inventories
December 31, 2003
Notice of Continuation February 9, 2004

19-2-104(1)(c)
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R307. Environmental Quality, Air Quality.

R307-214. National Emission Standardsfor Hazar dous Air
Pollutants.

R307-214-1. Part 61 Sources.

The provisions of 40 Code of Federal Regulations (CFR)
Part 61, National Emission Standards for Hazardous Air
Pollutants, effective as of October 20, 1994, are incorporated
into theserules by reference. For source categories delegated to
the State, references in 40 CFR Part 61 to "the Administrator"
shall refer to the Executive Secretary.

R307-214-2. Part 63 Sour ces.

The provisions listed below of 40 CFR Part 63, National
Emission Standards for Hazardous Air Pollutants for Source
Categories, effectiveasof July 1, 2002, or later for those whose
subsequent publication citation is included below, are
incorporated into these rules by reference. References in 40
CFR Part 63 to "the Administrator" shall refer to the executive
secretary, unless by federal law the authority is specific to the
Administrator and cannot be delegated.

(1) 40 CFR Part 63, Subpart A, General Provisions.

(2) 40 CFR Part 63, Subpart B, Requirements for Control
Technology Determinations for Major Sources in Accordance
with 42 U.S.C. 7412(g) and (j).

(3) 40 CFR Part 63, Subpart F, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry.

(4) 40 CFR Part 63, Subpart G, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry for Process
Vents, Storage Vessels, Transfer Operations, and Wastewater.

(5) 40 CFR Part 63, Subpart H, National Emission
Standards for Organic Hazardous Air Pollutants for Equipment
Leaks.

(6) 40 CFR Part 63, Subpart I, Nationa Emission
Standards for Organic Hazardous Air Pollutants for Certain
Processes Subject to the Negotiated Regulation for Equipment
Leaks.

(7) 40 CFR Part 63, Subpart J, Nationa Emission
Standards for Polyvinyl Chloride and Copolymers Production,
published on July 10, 2002 at 67 FR 45885.

(8) 40 CFR Part 63, Subpart L, National Emission
Standards for Coke Oven Batteries.

(©)] 40 CFR Pat 63, Subpat M, Nationd
Perchloroethylene Air Emission Standards for Dry Cleaning
Facilities.

(10) 40 CFR Part 63, Subpart N, National Emission
Standards for Chromium Emissions From Hard and Decorative
Chromium Electroplating and Chromium Anodizing Tanks.

(11) 40 CFR Part 63, Subpart O, Nationa Emission
Standards for Hazardous Air Pollutants for Ethylene Oxide
Commercial Sterilization and Fumigation Operations.

(12) 40 CFR Part 63, Subpart Q, National Emission
Standards for Hazardous Air Pollutants for Industrial Process
Cooling Towers.

(13) 40 CFR Part 63, Subpart R, Nationa Emission
Standards for Gasoline Distribution Facilities (Bulk Gasoline
Terminals and Pipeline Breakout Stations).

(14) 40 CFR Part 63, Subpart T, National Emission
Standards for Halogenated Solvent Cleaning.

(15) 40 CFR Part 63, Subpart U, National Emission
Standards for Hazardous Air Pollutant Emissions. Group |
Polymers and Resins.

(16) 40 CFR Part 63, Subpart AA, National Emission
Standards for Hazardous Air Pollutants for Phosphoric Acid
Manufacturing.

(17) 40 CFR Part 63, Subpart BB, National Emission
Standardsfor Hazardous Air Pollutantsfor Phosphate Fertilizer
Production.

(18) 40 CFR Part 63, Subpart CC, Nationa Emission
Standards for Hazardous Air Pollutants from Petroleum
Refineries.

(19) 40 CFR Part 63, Subpart DD, Nationa Emission
Standardsfor HazardousAir Pollutantsfrom Off-Site Wasteand
Recovery Operations.

(20) 40 CFR Part 63, Subpart EE, National Emission
Standards for Magnetic Tape Manufacturing Operations.

(21) 40 CFR Part 63, Subpart GG, Nationa Emission
Standards for Aerospace Manufacturing and Rework Facilities.

(22) 40 CFR Part 63, Subpart HH, National Emission
Standards for Hazardous Air Pollutantsfor Oil and Natural Gas
Production.

(23) 40 CFR Part 63, Subpart JJ, National Emission
Standards for Wood Furniture Manufacturing Operations.

(24) 40 CFR Part 63, Subpart KK, Nationa Emission
Standards for the Printing and Publishing Industry.

(25) 40 CFR Part 63, Subpart MM, National Emission
Standardsfor Hazardous Air Pollutantsfor Chemical Recovery
Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone
Semichemical Pulp Mills.

(26) 40 CFR Part 63, Subpart OO, National Emission
Standards for Tanks - Level 1.

(27) 40 CFR Part 63, Subpart PP, National Emission
Standards for Containers.

(28) 40 CFR Part 63, Subpart QQ, Nationa Emission
Standards for Surface Impoundments.

(29) 40 CFR Part 63, Subpart RR, Nationa Emission
Standards for Individual Drain Systems.

(30) 40 CFR Part 63, Subpart SS, National Emission
Standardsfor Closed Vent Systems, Control Devices, Recovery
Devices and Routing to a Fuel Gas System or a Process
(Generic MACT)

(31) 40 CFR Part 63, Subpart TT, National Emission
Standards for Equipment Leaks- Control Level 1 (Generic
MACT).

(32) 40 CFR Part 63, Subpart UU, National Emission
Standards for Equipment Leaks-Control Level 2 Standards
(Generic MACT).

(33) 40 CFR Part 63, Subpart VV, National Emission
Standards for Oil-Water Separators and Organic-Water
Separators.

(34) 40 CFR Part 63, Subpart WW, National Emission
Standardsfor StorageV essels(Tanks)-Control Level 2 (Generic
MACT).

(35) 40 CFR Part 63, Subpart XX, National Emission
Standards for Ethylene Manufacturing Process Units: Heat
Exchange Systemsand Waste Operations, published on July 12,
2002, at 67 FR 46257.

(36) 40 CFR Part 63, Subpart YY, Nationa Emission
Standards for Hazardous Air Pollutants for Source Categories:
Generic MACT.

(37) 40 CFR Part 63, Subpart CCC, National Emission
Standards for Hazardous Air Pollutants for Stedl Pickling-HCI
Process Fecilities and Hydrochloric Acid Regeneration Plants.

(38) 40 CFR Part 63, Subpart DDD, National Emission
Standards for Hazardous Air Pollutants for Mineral Wool
Production.

(39) 40 CFR Part 63, Subpart EEE, National Emission
Standards for Hazardous Air Pollutants from Hazardous Waste
Combustors.

(40) 40 CFR Part 63, Subpart GGG, National Emission
Standards for Hazardous Air Pollutants for Pharmaceuticals
Production.

(41) 40 CFR Part 63, Subpart HHH, National Emission
Standards for Hazardous Air Pollutants for Natural Gas
Transmission and Storage.

(42) 40 CFR Part 63, Subpart |11, National Emission
Standards for Hazardous Air Pollutants for Flexible
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Polyurethane Foam Production.

(43) 40 CFR Part 63, Subpart J1J, National Emission
Standards for Hazardous Air Pollutantsfor Group IV Polymers
and Resins.

(44) 40 CFR Part 63, Subpart LLL, National Emission
Standards for Hazardous Air Pollutants for Portland Cement
Manufacturing Industry.

(45) 40 CFR Part 63, Subpart MMM, National Emission
Standards for Hazardous Air Pollutants for Pesticide Active
Ingredient Production.

(46) 40 CFR Part 63, Subpart NNN, National Emission
Standards for Hazardous Air Pollutants for Wool Fiberglass
Manufacturing.

(47) 40 CFR Part 63, Subpart OOO, National Emission
Standards for Hazardous Air Pollutants for Amino/Phenolic
Resins Production (Resin I11).

(48) 40 CFR Part 63, Subpart PPP, National Emission
Standards for Hazardous Air Pollutants for Polyether Polyols
Production.

(49) 40 CFR Part 63, Subpart QQQ, National Emission
Standards for Hazardous Air Pollutants for Primary Copper
Smelters.

(50) 40 CFR Part 63, Subpart RRR, National Emission
Standards for Hazardous Air Pollutants for Secondary
Aluminum Production.

(51) 40 CFR Part 63, Subpart TTT, National Emission
Standards for Hazardous Air Pollutants for Primary Lead
Smelting.

(52) 40 CFR Part 63, Subpart UUU, National Emission
Standards for Hazardous Air Pollutants for Petroleum
Refineries: Catalytic Cracking Units, Catalytic Reforming Units,
and Sulfur Recovery Units.

(53) 40 CFR Part 63, Subpart VVV, National Emission
Standards for Hazardous Air Pollutants. Publicly Owned
Treatment Works.

(54) 40 CFR Part 63, Subpart AAAA, National Emission
Standards for Hazardous Air Pollutants for Municipal Solid
Waste Landfills, published on January 16, 2003 at 68 FR 2227.

(55) 40 CFR Part 63, Subpart CCCC, National Emission
Standards for Manufacturing of Nutritional Y east.

(56) 40 CFR Part 63, Subpart GGGG, National Emission
Standards for Vegetable Oil Production; Solvent Extraction.

(57) 40 CFR Part 63, Subpart HHHH - National Emission
Standards for Wet-Formed Fiberglass Mat Production.

(58) 40 CFR Part 63, Subpart JJ3J, National Emission
Standards for Hazardous Air Pollutants for Paper and Other
Web Surface Coating Operations, published on December 4,
2002 at 67 FR 72330.

(59) 40 CFR Part 63, Subpart NNNN - National Emission
Standards for Large Appliances Surface Coating Operations,
published on July 23, 2002, at 67 FR 48253.

(60) 40 CFR Part 63, Subpart OOOO, Nationa Emission
Standards for Hazardous Air Pollutants for Fabric Printing,
Coating and Dyeing Surface Coating Operations, published on
May 29, 2003 at 68 FR 32172.

(61) 40 CFR Part 63, Subpart QQQQ, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Wood Building Products, published on May 28, 2003 at 68 FR
31746.

(62) 40 CFR Part 63, Subpart RRRR, National Emission
Standards for Hazardous Air Pollutants for Metal Furniture
Surface Coating Operations, published on May 23, 2003 at 68
FR 28606.

(63) 40 CFR Part 63, Subpart SSSS - National Emission
Standards for Metal Coil Surface Coating Operations.

(64) 40 CFR Part 63, Subpart TTTT - National Emission
Standards for Leather Tanning and Finishing Operations.

(65) 40 CFR Part 63, Subpart UUUU - National Emission
Standards for Cellulose Product Manufacturing.

(66) 40 CFR Part 63, Subpart VVVV - National Emission
Standards for Boat Manufacturing.

(67) 40 CFR Part 63, Subpart WWWW, National
Emissions Standards for Hazardous Air Pollutants for
Reinforced Plastic Composites Production, published on April
21, 2003 at 68 FR 19375.

(68) 40 CFR Part 63, Subpart XXX X - National Emission
Standardsfor Tire Manufacturing, published on July 9, 2002, at
67 FR 455809.

(69) 40 CFR Part 63, Subpart BBBBB, National Emission
Standards for Hazardous Air Pollutants for Semiconductor
Manufacturing, published on May 22, 2003 at 68 FR 27913.

(70) 40 CFR Part 63, Subpart CCCCC, National Emission
Standards for Hazardous Air Pollutants for Coke Ovens:
Pushing, Quenching, and Battery Stacks, published on April 14,
2003 at 68 FR 18008.

(71) 40 CFR Part 63, Subpart FFFFF, National Emission
Standards for Hazardous Air Pollutants for Integrated Iron and
Steel Manufacturing, published on May 20, 2003 at 68 FR
27646.

(72) 40 CFR Part 63, Subpart JJJ1J, National Emission
Standardsfor Hazardous Air Pollutantsfor Brick and Structura
Clay Products M anufacturing, published on May 16, 2003 at 68
FR 26690.

(73) 40CFRPart 63, Subpart KKKKK, National Emission
Standards for Hazardous Air Pollutants for Clay Ceramics
Manufacturing, published on May 16, 2003 at 68 FR 26690.

(74) 40 CFR Part 63, Subpart LLLLL, National Emission
Standards for Hazardous Air Pollutants for Asphalt Processing
and Asphalt Roofing Manufacturing, re-published on May 7,
2003 at 68 FR 24562.

(75) 40 CFR Part 63, Subpat MMMMM, National
Emission Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Fabrication Operations, published on April
14, 2003 at 68 FR 18062.

(76) 40 CFR Part 63, Subpart NNNNN, National Emission
Standards for Hazardous Air Pollutants for Hydrochloric Acid
Production published on April 17, 2003 at 68 FR 19076.

(77) 40 CFR Part 63, Subpart PPPPP, National Emission
Standards for Hazardous Air Pollutants for Engine Test
Cellg/Stands, published on May 27, 2003 at 68 FR 28774.

(78) 40 CFR Part 63, Subpart QQQQQ - National
Emission Standards for Hazardous Air Pollutants for Friction
Materials Manufacturing Facilities, published on October 18,
2002, at 67 FR 64497.

(79) 40 CFR Part 63, Subpart SSSSS, National Emission
Standardsfor Hazardous Air Pollutantsfor Refractory Products
Manufacturing, published on April 16, 2003 at 68 FR 18730.

KEY: air pollution, hazardousair pollutant, MACT
October 1, 2003 19-2-104(1)(a)
Notice of Continuation February 9, 2004



UAC (Asof March 1, 2004)

Printed: May 11, 2004

Page 44

R307. Environmental Quality, Air Quality.
R307-415. Permits: Operating Permit Requirements.
R307-415-1. Purpose.

Title V of the Clean Air Act (the Act) requires states to
develop and implement a comprehensive air quality permitting
program. Title V of the Act does not impose new substantive
requirements. TitleV doesrequirethat sourcessubject to R307-
415 pay a fee and obtain a renewable operating permit that
clarifies, in a single document, which regquirements apply to a
source and assures the source's compliance with those
requirements. The purpose of R307-415 is to establish the
procedures and elements of such a program.

R307-415-2. Authority.

R307-415isrequired by TitleV of the Act and 40 Code of
Federa Regulations (CFR) Part 70, and is adopted under the
authority of Section 19-2-104.

R307-415-3. Definitions.

(1) The definitions contained in R307-101-2 apply
throughout R307-415, except as specificaly provided in (2).

(2) The following additional definitions apply to R307-
415.

"Act" means the Clean Air Act, as amended, 42 U.S.C.
7401, et seq.

"Administrator" meansthe Administrator of EPA or hisor
her designee.

"Affected States' are all states:

Whose air qudity may be affected and that are
contiguous to Utah; or

(b) That are within 50 miles of the permitted source.

"Air Pollutant” meansan air pollution agent or combination
of such agents, including any physical, chemical, biological, or
radioactive (including source material, special nuclear material,
and byproduct material) substance or matter which is emitted
into or otherwise enterstheambient air. Such termincludesany
precursorsto the formation of any air pollutant, to the extent the
Administrator hasidentified such precursor or precursorsfor the
particular purpose for which the term air pollutant is used.

"Applicable requirement” means al of the following as
they apply to emissions units in a Part 70 source, including
requirements that have been promulgated or approved by the
Board or by the EPA through rulemaking at the time of permit
issuance but have future-effective compliance dates:

(@) Any standard or other requirement provided for in the
State Implementation Plan;

(b) Any term or condition of any approval order issued
under R307-401;

(c) Any standard or other requirement under Section 111
of the Act, Standards of Performance for New Stationary
Sources, including Section 111(d);

(d) Any standard or other requirement under Section 112
of theAct, Hazardous Air Pollutants, including any requirement
concerning accident prevention under Section 112(r)(7) of the
Act;

(e) Any standard or other requirement of the Acid Rain
Program under Title IV of the Act or the regulations
promulgated thereunder;

(f) Any requirements established pursuant to Section
504(b) of the Act, Monitoring and Analysis, or Section
114(a)(3) of the Act, Enhanced Monitoring and Compliance
Certification;

(g) Any standard or other requirement governing solid
waste incineration, under Section 129 of the Act;

(h) Any standard or other requirement for consumer and
commercia products, under Section 183(e) of the Act;

(i) Any standard or other requirement of the regulations
promul gated to protect stratospheric ozoneunder Title V1 of the
Act, unless the Administrator has determined that such

requirements need not be contained in an operating permit;

(i) Any national ambient air quality standard or increment
or visibility requirement under part C of Title | of the Act, but
only asit would apply to temporary sources permitted pursuant
to Section 504(e) of the Act;

(k) Any standard or other requirement under rules adopted
by the Board.

"Area source" means any stationary source that is not a
major source.

"Designated representative" shall have the meaning given
to it in Section 402 of the Act and in 40 CFR Section 72.2, and
appliesonly to Title 1V affected sources.

"Draft permit" meansthe version of apermit for which the
Executive Secretary offerspublic participation under R307-415-
7i or affected State review under R307-415-8(2).

"Emissionsallowabl e under the permit" meansafederally-
enforceable permit term or condition determined at issuance to
be required by an applicable requirement that establishes an
emissions limit, including a work practice standard, or a
federally-enforceabl e emissionscap that the sourcehasassumed
to avoid an applicable requirement to which the source would
otherwise be subject.

"Emissions unit" means any part or activity of astationary
source that emits or has the potential to emit any regulated air
pollutant or any hazardousair pollutant. Thistermisnot meant
to alter or affect the definition of theterm "unit" for purposes of
Title 1V of the Act, Acid Deposition Control.

"Final permit" means the version of an operating permit
issued by the Executive Secretary that has completed all review
proceduresrequired by R307-415-7athrough 7i and R307-415-
8.

"General permit" means an operating permit that meetsthe
requirements of R307-415-6d.

"Hazardous Air Pollutant" means any pollutant listed by
the Administrator as a hazardous air pollutant under Section
112(b) of the Act.

"Major source" means any stationary source (or any group
of stationary sourcesthat arelocated on one or more contiguous
or adjacent properties, and are under common control of the
same person (or persons under common control)) belonging to
a single major industrial grouping and that are described in
paragraphs (a), (b), or (c) of thisdefinition. For the purposes of
defining "major source," a stationary source or group of
stationary sources shall be considered part of asingleindustrial
grouping if al of the pollutant emitting activities at such source
or group of sources on contiguous or adjacent propertiesbelong
to the same Major Group (all have the same two-digit code) as
described in the Standard Industrial Classification Manual,
1987. Emissionsresulting directly fromaninternal combustion
engine for transportation purposes or from a non-road vehicle
shall not be considered in determining whether a stationary
source isamajor source under this definition.

(@ A maor source under Section 112 of the Act,
Hazardous Air Pollutants, which is defined as. for pollutants
other than radionuclides, any stationary source or group of
stationary sources located within a contiguous area and under
common control that emits or has the potential to emit, in the
aggregate, ten tons per year or more of any hazardous air
pollutant or 25 tons per year or more of any combination of
such hazardous air pollutants. Notwithstanding the preceding
sentence, emissions from any oil or gas exploration or
production well, with its associated equipment, and emissions
from any pipeline compressor or pump station shall not be
aggregated with emissions from other similar units, whether or
not such units are in a contiguous area or under common
control, to determine whether such units or stations are major
sources.

(b) A mgjor stationary source of air pollutants, as defined
in Section 302 of the Act, that directly emitsor hasthe potential
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to emit, 100 tons per year or more of any air pollutant, including
any major source of fugitive emissions or fugitive dust of any
such pollutant as determined by rule by the Administrator. The
fugitive emissions or fugitive dust of a stationary source shall
not be considered in determining whether itisamajor stationary
source for the purposes of Section 302(j) of the Act, unlessthe
source belongs to any one of the following categories of
stationary source:

(i) Coal cleaning plants with thermal dryers;

(i) Kraft pulp mills;

(i) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;

(viil) Municipa incinerators capable of charging more
than 250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;

(x) Petroleum refineries;

(xi) Limeplants;

(xii) Phosphate rock processing plants;

(xiil) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants, furnace process;

(xvi) Primary lead smelters;

(xvil) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers, or combination thereof, totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glassfiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil-fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input;

(xxvii) Any other stationary source category, which as of
August 7, 1980 isbeing regul ated under Section 111 or Section
112 of the Act.

(c) A mgjor stationary source as defined in part D of Title
| of the Act, Plan Requirements for Nonattainment Aress,
including:

(i) For ozone nonattainment areas, sources with the
potential to emit 100 tons per year or more of volatile organic
compounds or oxides of nitrogen in areas classified as
"marginal” or "moderate," 50 tons per year or more in areas
classified as "serious,” 25 tons per year or more in areas
classified as "severe," and 10 tons per year or more in areas
classified as "extreme"; except that the references in this
paragraph to 100, 50, 25, and 10 tons per year of nitrogen
oxides shall not apply with respect to any source for which the
Administrator hasmadeafinding, under Section 182(f)(1) or (2)
of the Act, that requirements under Section 182(f) of the Act do
not apply;

(ii) For ozone transport regions established pursuant to
Section 184 of the Act, sources with the potential to emit 50
tons per year or more of volatile organic compounds;

(iii) For carbon monoxide nonattainment areas that are
classified as"serious" and inwhich stationary sourcescontribute
significantly to carbon monoxide levels as determined under
rules issued by the Administrator, sources with the potential to
emit 50 tons per year or more of carbon monoxide;

(iv) For PM-10 particulate matter nonattainment areas
classified as"serious," sourceswith the potential to emit 70 tons
per year or more of PM-10 particul ate matter.

"Non-Road V ehicle" meansavehiclethat ispowered by an
internal combustion engine (including the fuel system), that is

not aself-propelled vehi cle designed for transporting personsor
property on a street or highway or a vehicle used solely for
competition, and is not subject to standards promulgated under
Section 111 of the Act (New Source Performance Standards) or
Section 202 of the Act (Motor Vehicle Emission Standards).

"Operating permit" or "permit," unlessthe context suggests
otherwise, meansany permit or group of permitscovering aPart
70 sourcethat isissued, renewed, amended, or revised pursuant
to theserules.

"Part 70 Source" means any source subject to the
permitting requirementsof R307-415, asprovided in R307-415-
4.

"Permit modification" means a revision to an operating
permit that meets the requirements of R307-415-7f.

"Permit revision" means any permit modification or
admini strative permit amendment.

"Permit shield" means the permit shield as described in
R307-415-6f.

"Proposed permit" means the version of a permit that the
Executive Secretary proposes to issue and forwards to EPA for
review in compliance with R307-415-8.

"Renewa" meansthe process by which apermitisreissued
a the end of itsterm.

"Responsible official" means one of the following:

(a) For acorporation: apresident, secretary, treasurer, or
vice-president of the corporation in charge of a principal
business function, or any other person who performs similar
policy or decision-making functions for the corporation, or a
duly authorized representative of such person if the
representative isresponsible for the overall operation of one or
moremanufacturing, production, or operating facilitiesapplying
for or subject to a permit and either:

(i) the operating facilities employ more than 250 persons
or have gross annua sales or expenditures exceeding $25
million in second quarter 1980 dollars; or

(ii) the delegation of authority to such representative is
approved in advance by the Executive Secretary;

(b) For a partnership or sole proprietorship: a general
partner or the proprietor, respectively;

() For a municipality, State, Federal, or other public
agency: either a principal executive officer or ranking elected
official. For the purposes of R307-415, a principal executive
officer of a Federal agency includes the chief executive officer
having responsibility for the overall operations of a principal
geographic unit of the agency;

(d) For TitleV affected sources:

(i) The designated representative in so far as actions,
standards, requirements, or prohibitions under Title IV of the
Act, Acid Deposition Control, or the regulations promulgated
thereunder are concerned;

(ii) Theresponsibleofficial asdefined abovefor any other
purposes under R307-415.

" Stationary source" meansany building, structure, facility,
or installation that emits or may emit any regulated air pollutant
or any hazardous air pollutant.

"Title IV Affected source" means a source that contains
one or more affected units as defined in Section 402 of the Act
and in 40 CFR, Part 72.

R307-415-4. Applicability.

(1) Part 70 sources. All of the following sources are
subject to the permitting requirements of R307-415, and unless
exempted under (2) below arerequired to submit an application
for an operating permit:

(8 Any major source;

(b) Any source, including an area source, subject to a
standard, limitation, or other requirement under Section 111 of
the Act, Standards of Performancefor New Stationary Sources;

() Any source, including an area source, subject to a
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standard or other requirement under Section 112 of the Act,
Hazardous Air Pollutants, except that asourceisnot required to
obtain a permit solely because it is subject to regulations or
requirements under Section 112(r) of the Act, Prevention of
Accidental Releases;

(d) Any Title IV affected source.

(2) Source category exemptions. The following source
categories are exempted from the requirement to obtain an
operating permit.

(@ All sources and source categories that would be
required to obtain apermit solely because they are subject to 40
CFR Part 60, Subpart AAA - Standards of Performancefor New
Residentia Wood Heaters;

(b) All sources and source categories that would be
required to obtain apermit solely becausethey are subject to 40
CFR Part 61, Subpart M - National Emission Standard for
Hazardous Air Pollutants for Asbestos, Section 61.145,
Standard for Demolition and Renovation. For Part 70 sources,
demolition and renovation activities within the source under 40
CFR 61.145 shall betreated as aseparate sourcefor the purpose
of R307-415.

(3) Emissions units and Part 70 sources.

(@ For major sources, the Executive Secretary shall
includeinthe permit all applicablerequirementsfor al relevant
emissions units in the major source.

(b) For any area source subject to the operating permit
program under R307-415-4(1) or (2), the Executive Secretary
shall includeinthepermit all applicablerequirementsapplicable
to emissions units that cause the source to be subject to the
operating permit program.

(4) Fugitive emissions. Fugitive emissions and fugitive
dust from a Part 70 source shall be included in the permit
application and the operating permit in the same manner asstack
emissions, regardless of whether the source category in question
is included in the list of source categories contained in the
definition of major source.

(5) Control requirements. R307-415 does not establish
any new control requirements beyond those established by
applicable requirements, but may establish new monitoring,
recordkeeping, and reporting requirements.

(6) Synthetic minors. An existing source that wishes to
avoid designation as amagjor Part 70 source under R307-415,
must obtain federally-enforceable conditions which reduce the
potential to emit, as defined in R307-101-2, to less than the
level established for a major Part 70 source. Such federally-
enforceable conditions may be obtained by applying for and
receiving an approva order under R307-401. The approval
order shall contain periodic monitoring, recordkeeping, and
reporting requirements sufficient to verify continuing
compliancewith the conditionswhich would reducethesource's
potential to emit.

R307-415-5a. Permit Applications. Duty to Apply.

For each Part 70 source, the owner or operator shall submit
atimely and complete permit application. A pre-application
conference may be held at the request of a Part 70 source or the
Executive Secretary to assist a source in submitting a complete
application.

(1) Timely application.

(@) Except as provided in the transition plan under (3)
below, a timely application for a source applying for an
operating permit for thefirst timeisonethat is submitted within
12 months after the source becomes subject to the permit
program.

(b) Except as provided in the transition plan under (3)
below, any Part 70 source required to meet the requirements
under Section 112(g) of the Act, Hazardous Air Pollutant
Modifications, or required to receive an approva order to
construct a new source or modify an existing source under

R307-401, shdl file a complete application to obtain an
operating permit or permit revision within 12 months after
commencing operation of the newly constructed or modified
source. Wherean existing operating permit woul d prohibit such
construction or change in operation, the source must obtain a
permit revision before commencing operation.

(c) For purposesof permit renewal, atimely applicationis
one that is submitted by the renewa date established in the
permit. The Executive Secretary shall establish arenewal date
for each permit that is at least six months and not greater than
18 months prior to the date of permit expiration. A source may
submit a permit application early for any reason, including
timing of other application requirements.

(2) Complete application.

a) To be deemed complete, an application must provide
al information sufficient to evaluate the subject source and its
application and to determine al applicable requirements
pursuant to R307-415-5¢. Applicationsfor permit revision need
supply such information only if it is related to the proposed
change. A responsible officia shall certify the submitted
information consistent with R307-415-5d.

(b) Unless the Executive Secretary notifies the source in
writing within 60 days of receipt of the application that an
applicationisnot complete, such application shall bedeemed to
be complete. A completeness determination shall not be
required for minor permit modifications. If, whileprocessingan
application that has been determined or deemed to be complete,
the Executive Secretary determines that additional information
is necessary to evaluate or take final action on that application,
the Executive Secretary may regquest such informationinwriting
and set a reasonable deadline for a response. The source's
ability to operate without a permit, as set forth in R307-415-
7b(2), shal be in effect from the date the application is
determined or deemed to be complete until the final permit is
issued, provided that the applicant submits any requested
additional information by the deadline specified in writing by
the Executive Secretary.

(3) Transition Plan. A timely application under the
transition plan is an application that is submitted according to
the following schedule:

(a) All TitlelV affected sources shall submit an operating
permit application aswell as an acid rain permit application in
accordance with the date required by 40 CFR Part 72 effective
April 11, 1995, Subpart C-Acid Rain Permit Applications;

(b) All major Part 70 sources operating as of July 10,
1995, except those described in (a) above, and al solid waste
incineration units operating as of July 10, 1995, that are
required to obtain an operating permit pursuant to 42 U.S.C.
Sec. 7429(e) shall submit a permit application by October 10,
1995.

(c) Areasources.

(i) Except as provided in (c)(ii) and (c)(iii) below, each
Part 70 source that is not a major source, a Title IV affected
source, or a solid waste incineration unit required to obtain a
permit pursuant to section 129(e) (42 U.S.C. 7429), isdeferred
from the obligation to submit an application until 12 months
after the Administrator completes a rulemaking to determine
how the program should be structured for area sources and the
appropriateness of any permanent exemptions in addition to
those provided in R307-415-4(2).

(i) General Permits.

(A) TheExecutive Secretary shall devel op general permits
and application forms for area source categories.

(B) After ageneral permit has been issued for a source
category, the Executive Secretary shall establish a due date for
permit applicationsfromall areasourcesinthat sourcecategory.

(C) The Executive Secretary shall provide at least six
months notice that the application is due for a source category.

(iif) Regulation-specific Requirements.
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(A) If aregulation promulgated under Section 111 or 112
(42 U.S.C. 7411 or 7412) requires an area source category to
submit an application for a Part 70 permit, each area source
covered by the requirement must submit an application in
accordance with the regulation.

(d) Extensions. The owner or operator of any Part 70
source may petition the Executive Secretary for an extension of
the application due date for good cause. The due date for major
Part 70 sources shall not be extended beyond July 10, 1996.
The due date for an area source shall not be extended beyond
twelve months after the due date in (c)(i) above.

(e) Application shield. If a source submits atimely and
compl ete application under this transition plan, the application
shield under R307-415-7h(2) shall apply to the source. If a
source submits a timely application and is making sufficient
progress toward correcting an application determined to be
incompl ete, the Executive Secretary may extend the application
shield under R307-415-7b(2) to the sourcewhen the application
is determined complete. The application shield shall not be
extended to any major source that has not submitted acomplete
application by July 10, 1996, or to any area source that has not
submitted acompl ete application within twelve months after the
due date in (c)(i) above.

(4) Confidential information. Claimsof confidentiaity on
information submitted to EPA may be made pursuant to
applicable federal requirements. Claims of confidentiality on
information submitted to the Department shall be made and
governed according to Section 19-1-306. In the case where a
source has submitted information to the Department under a
claim of confidentiality that also must be submitted to the EPA,
the Executive Secretary shall either submit the information to
the EPA under Section 19-1-306, or requirethe sourceto submit
acopy of such information directly to EPA.

(5) Late applications. An application submitted after the
deadlines established in R307-415-5a shall be accepted for
processing, but shall not be considered a timely application.
Submitting an application shall not relieve a source of any
enforcement actionsresulting from submitting alate application.

R307-415-5b. Permit Applications: Duty to Supplement or
Correct Application.

Any applicant who failsto submit any relevant factsor who
has submitted incorrect information in a permit application
shall, upon becoming aware of such fallure or incorrect
submittal, promptly submit such supplementary facts or
corrected information. In addition, an applicant shall provide
additional information asnecessary to addressany requirements
that become applicable to the source after the date it filed a
complete application but prior to release of a draft permit.

R307-415-5¢c. Permit Applications. Standard Requirements.

Information as described below for each emissions unit at
aPart 70 source shall be included in the application except for
insignificant activitiesand emissionslevel sunder R307-415-5e.
The operating permit application shall include the elements
specified below:

(1) Identifying information, including company name,
company address, plant name and address if different from the
company name and address, owner's name and agent, and
telephone number and names of plant site manager or contact.

(2) A description of the source'sprocessesand products by
Standard Industrial  Classification Code, including any
associated with each alternate scenario identified by the source.

(3) Thefollowing emissions-related information:

(a) A permit application shall describethe potential to emit
of al air pollutants for which the source is mgjor, and the
potential to emit of al regulated air pollutantsand hazardousair
pollutants from any emissions unit, except for insignificant
activities and emissions under R307-415-5e. For emissions of

hazardous air pollutants under 1,000 pounds per year, the
following ranges may be used in the application: 1-10 pounds
per year, 11-499 pounds per year, 500-999 pounds per year.
The mid-point of the range shall be used to caculate the
emission fee under R307-415-9 for hazardous air pollutants
reported as arange.

(b) Identification and description of al pointsof emissions
described in (a) above in sufficient detail to establish the basis
for fees and applicability of applicable requirements.

(c) Emissionsratesin tons per year and in such terms as
are necessary to establish compliance with applicable
requirements consistent with the applicable standard reference
test method.

(d) Thefollowinginformation to the extent it is needed to
determine or regulate emissions: fuels, fuel use, raw materials,
production rates, and operating schedules.

(e) Identification and description of air pollution control
equipment and compliance monitoring devices or activities.

(f) Limitations on source operation affecting emissionsor
any work practice standards, where applicable, for al regulated
air pollutants and hazardousair pollutants at the Part 70 source.

(g) Other information required by any applicable
requirement, including information related to stack height
limitations developed pursuant to Section 123 of the Act.

(h) Caculations on which the information in items (a)
through (g) aboveis based.

(4) Thefollowing air pollution control requirements:

(a) Citationand descriptionof all applicablerequirements,
and

(b) Description of or reference to any applicable test
method for determining compliance with each applicable
requirement.

(5) Other specific information that may be necessary to
implement and enforce applicable requirementsor to determine
the applicability of such requirements.

(6) An explanation of any proposed exemptions from
otherwise applicable requirements.

(7) Additional information as determined to be necessary
by the Executive Secretary to define alternative operating
scenarios identified by the source pursuant to R307-415-6a(9)
or to define permit terms and conditionsimplementing emission
trading under R307-415-7d(1)(c) or R307-415-6a(10).

(8) A complianceplanfor all Part 70 sourcesthat contains
al of thefollowing:

(a) A description of the compliance status of the source
with respect to all applicable requirements.

(b) A description asfollows:

(i) For applicablerequirementswith which thesourceisin
compliance, astatement that the source will continueto comply
with such requirements.

(i) For applicablerequirementsthat will become effective
during the permit term, a statement that the source will meet
such regquirements on atimely basis.

(iii) For requirements for which the source is not in
compliance at the time of permit issuance, a narrative
description of how thesourcewill achievecompliancewith such
requirements.

(c) A compliance schedule as follows:

(i) For applicablerequirementswithwhichthesourceisin
compliance, astatement that the sourcewill continueto comply
with such requirements.

(ii) For applicablerequirementsthat will become effective
during the permit term, a statement that the source will meet
such requirementson atimely basis. A statement that the source
will meet in a timely manner applicable requirements that
become effective during the permit term shall satisfy this
provision, unlessamore detailed scheduleis expressly required
by the applicable requirement.

(iii) A schedule of compliance for sources that are not in
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compliance with all applicable requirements at the time of
permit issuance. Such a schedule shall include a schedule of
remedial measures, including an enforceabl e sequenceof actions
with milestones, leading to compliance with any applicable
requirements for which the source will be in honcompliance at
the time of permit issuance. This compliance schedule shall
resemble and be at least as stringent as that contained in any
judicial consent decree or administrative order to which the
source is subject. Any such schedule of compliance shall be
supplemental to, and shall not sanction noncompliancewith, the
applicable requirements on which it is based.

(d) A schedulefor submission of certified progressreports
every six months, or more frequently if specified by the
underlying applicable requirement or by the Executive
Secretary, for sourcesrequired to haveaschedul e of compliance
to remedy aviolation.

(e) Thecompliance plan content requirements specifiedin
this paragraph shall apply and be included in the acid rain
portion of a compliance plan for a Title IV affected source,
except as specificaly superseded by regulations promulgated
under TitlelV of the Act, Acid Deposition Control, with regard
to the schedule and methods the source will use to achieve
compliance with the acid rain emissions limitations.

(9) Requirements for compliance certification, including
all of the following:

(@ A certification of compliance with all applicable
requirements by a responsible official consistent with R307-
415-5d and Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification.

(b) A statement of methods used for determining
compliance, including a description of monitoring,
recordkeeping, and reporting requirements and test method.

(c) A schedulefor submission of compliance certifications
during the permit term, to be submitted annually, or more
frequently if specified by the underlying applicabl e requirement
or by the Executive Secretary.

(d) A statement indicating the source's compliance status
with any applicable enhanced monitoring and compliance
certification requirements of the Act.

(10) Nationally-standardized forms for acid rain portions
of permit applications and compliance plans, as required by
regulations promulgated under Title 1V of the Act, Acid
Deposition Control.

R307-415-5d. Permit Applications: Certification.

Any application form, report, or compliance certification
submitted pursuant to R307-415 shall contain certification by a
responsible official of truth, accuracy, and completeness. This
certification and any other certification required under R307-
415 shall statethat, based oninformation and belief formed after
reasonable inquiry, the statements and information in the
document are true, accurate, and complete.

R307-415-5e. Permit Applications. Insignificant Activities
and Emissions.

An application may not omit information needed to
determine the applicability of, or to impose, any applicable
requirement, or to eval uatethefeeamount required under R307-
415-9. The following lists apply only to operating permit
applications and do not affect the applicability of R307-415 to
asource, do not affect the requirement that a source receive an
approval order under R307-401, and do not relieve a source of
the responsibility to comply with any applicable requirement.

(1) The following insignificant activities and emission
levels are not required to be included in the permit application.

() Exhaust systemsfor controlling steam and heat that do
not contain combustion products, except for systems that are
subject to an emission standard under any applicable
requirement.

(b) Air contaminants that are present in process water or
non-contact cooling water as drawn from the environment or
from municipal sources, or air contaminants that are present in
compressed air or in ambient air, which may contain air
pollution, used for combustion.

(c) Air conditioning or ventilating systems not designed to
remove air contaminants generated by or released from other
processes or equipment.

(d) Disturbance of surface areas for purposes of land
development, not including mining operations or the
disturbance of contaminated soil.

(e) Brazing, soldering, or welding operations.

(f) Aerosol can usage.

(9) Road and parking lot paving operations, not including
asphalt, sand and gravel, and cement batch plants.

(h) Fire training activities that are not conducted at
permanent fire training facilities.

(i) Landscaping, janitorial, and site housekeeping
activities, including fugitive emissions from landscaping
activities.

(j) Architectural painting.

(k) Office emissions, including cleaning, copying, and
restrooms.

(I) Wet wash aggregate operationsthat are solely dedi cated
to this process.

(m) Air pollutants that are emitted from persona use by
employees or other persons at the source, such asfoods, drugs,
or cosmetics.

(n) Air pollutants that are emitted by a laboratory at a
facility under the supervision of a technicaly qualified
individual as defined in 40 CFR 720.3(ee); however, this
exclusion doesnot apply to specialty chemical production, pilot
plant scale operations, or activities conducted outside the
|aboratory.

(o) Maintenance on petroleum liquid handling equipment
such aspumps, valves, flanges, and similar pipelinedevicesand
appurtenances when purged and isolated from normal
operations.

(p) Portable steam cleaning equipment.

(q) Ventson sanitary sewer lines.

(r) Vents on tanks containing no volatile air pollutants,
eg., any petroleum liquid, not containing Hazardous Air
Pollutants, with a Reid Vapor Pressure less than 0.05 psia

(2) The following insignificant activities are exempted
because of sizeor production rateand alist of such insignificant
activities must be included in the application. The Executive
Secretary may require information to verify that the activity is
insignificant.

(@ Emergency heating equipment, using coal, wood,
kerosene, fuel ail, natural gas, or LPG for fuel, with a rated
capacity less than 50,000 BTU per hour.

(b) Individual emissionsunitshaving the potential to emit
less than one ton per year per pollutant of PM10 particulate
matter, nitrogen oxides, sulfur dioxide, volatile organic
compounds, or carbon monoxide, unless combined emissions
from similar small emission units located within the same Part
70 source are greater than five tons per year of any one
pollutant. This does not include emissions units that emit air
contaminants other than PM10 particulate matter, nitrogen
oxides, sulfur dioxide, volatile organic compounds, or carbon
monoxide.

() Petroleum industry flares, not associated with
refineries, combusting natural gas containing no hydrogen
sulfide except in amounts less than 500 parts per million by
weight, and having the potential to emit less than five tons per
year per air contaminant.

(d) Road sweeping.

(e) Road sdlting and sanding.

(f) Unpaved public and private roads, except unpaved haul
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roads located within the boundaries of a stationary source. A
haul road means any road normally used to transport people,
livestock, product or materia by any type of vehicle.

(g) Non-commercia automotive (car and truck) service
stations dispensing less than 6,750 gal. of gasoline/month

(h) Hazardous Air Pollutants present at less than 1%
concentration, or 0.1% for a carcinogen, in amixture used at a
rate of less than 50 tons per year, provided that a National
Emission Standardsfor Hazardous Air Pollutants standard does
not specify otherwise.

(i) Fuel-burning equipment, in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure, with arated capacity of lessthan five million
BTU per hour using no other fuel than natural gas, or LPG or
other mixed gas distributed by a public utility.

(j) Comfort heating equipment (i.e., boilers, water heaters,
air heaters and steam generators) with a rated capacity of less
than one million BTU per hour if fueled only by fuel ail
numbers1 - 6.

(3) Any person may petition the Board to add an activity
or emission to thelist of Insignificant Activities and Emissions
which may be excluded from an operating permit application
under (1) or (2) above upon achangein theruleand approval of
the rule change by EPA. The petition shal include the
following information:

(a) A completedescription of theactivity or emissionto be
added to the list.

(b) A completedescription of all air contaminantsthat may
be emitted by the activity or emission, including emission rate,
air pollution control equipment, and caculations used to
determine emissions.

(c) Anexplanation of why the activity or emission should
be exempted from the application requirementsfor an operating
permit.

(4) The executive secretary may determine on a case-by-
case basis, insignificant activities and emissions for an
individual Part 70 source that may be excluded from an
application or that must be listed in the application, but do not
require adetailed description. No activity with the potential to
emit greater than two tons per year of any criteriapollutant, five
tons of acombination of criteria pollutants, 500 pounds of any
hazardousair pollutant or oneton of acombination of hazardous
air pollutants shall be eligible to be determined an insignificant
activity or emission under this subsection (4).

R307-415-6a. Permit Content: Standard Requirements.

Each permit issued under R307-415 shall include the
following elements:

(1) Emission limitations and standards, including those
operational requirementsand limitationsthat assure compliance
with all applicable requirements at the time of permit issuance;

(a) Thepermit shall specify and referencetheorigin of and
authority for each term or condition, and identify any difference
in form as compared to the applicable requirement upon which
the term or condition is based.

(b) The permit shall state that, where an applicable
requirement is more stringent than an applicabl e requirement of
regulations promulgated under Title IV of the Act, Acid
Deposition Control, both provisions shall be incorporated into
the permit.

(c) If the State Implementation Plan allowsadetermination
of an alternative emission limit at a Part 70 source, equivalent
to that contained in the State Implementation Plan, to be made
in the permit issuance, renewal, or significant modification
process, and the Executive Secretary el ectsto use such process,
any permit containing such equivalency determination shall
contain provisions to ensure that any resulting emissions limit
has been demonstrated to be quantifiable, accountable,
enforceable, and based on replicable procedures.

(2) Permit duration. Except as provided by Section 19-2-
109.1(3), the Executive Secretary shall issue permitsfor afixed
term of five years.

(3) Monitoring and related recordkeeping and reporting
requirements.

(@) Each permit shall contain the following requirements
with respect to monitoring:

(i) All monitoring and analysisproceduresor test methods
required under applicable monitoring and testing requirements,
including 40 CFR Part 64 and any other procedures and
methodsthat may bepromul gated pursuant to sections 114(a)(3)
or 504(b) of the Act. If more than one monitoring or testing
requirement applies, the permit may specify astreamlined set of
monitoring or testing provisions provided the specified
monitoring or testing is adequate to assure compliance at least
to the same extent as the monitoring or testing applicable
reguirements that are not included in the permit as a result of
such streamlining;

(if) Where the applicable requirement does not require
periodictesting or instrumental or noninstrumental monitoring,
which may consist of recordkeeping designed to serve as
monitoring, periodic monitoring sufficient toyield reliabledata
from the relevant time period that are representative of the
source's compliance with the permit, as reported pursuant to
(3)(c) below. Such monitoring requirements shall assure use of
terms, test methods, units, averaging periods, and other
statistical  conventions consistent with the applicable
requirement. Recordkeeping provisions may be sufficient to
meet the requirements of this paragraph;

(iii) As necessary, requirements concerning the use,
mai ntenance, and, whereappropriate, installation of monitoring
equipment or methods.

(b) With respect to recordkeeping, the permit shall
incorporate all applicable recordkeeping requirements and
require, where applicable, the following:

(i) Records of required monitoring information that
include the following:

(A) Thedate, place as defined in the permit, and time of
sampling or measurements;

(B) The dates analyses were performed;

(C) The company or entity that performed the analyses;

(D) Theanalytical techniques or methods used;

(E) Theresults of such analyses;

(F) The operating conditions as existing at the time of
sampling or measurement;

(ii) Retention of records of all required monitoring data
and support information for a period of at least five years from
the date of the monitoring sample, measurement, report, or
application. Support information includes all calibration and
maintenance records and all original strip-chart recordings for
continuous monitoringinstrumentation, and copiesof al reports
required by the permit.

(c) With respect to reporting, the permit shall incorporate
al applicable reporting requirements and require al of the
following:

(i) Submittal of reports of any required monitoring every
six months, or more frequently if specified by the underlying
applicable requirement or by the Executive Secretary. All
instances of deviations from permit requirements must be
clearly identified in such reports. All required reports must be
certified by aresponsible officia consistent with R307-415-5d.

(i)  Prompt reporting of deviations from permit
requirementsincluding those attributable to upset conditions as
definedinthepermit, the probabl e cause of such deviations, and
any corrective actions or preventive measures taken. The
Executive Secretary shall define "prompt" in relation to the
degree and type of deviation likely to occur and the applicable
requirements. Deviations from permit requirements due to
unavoidable breakdowns shall be reported according to the
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unavoidablebreakdown provisionsof R307-107. The Executive
Secretary may establish more stringent reporting deadlines if
required by the applicable requirement.

(d) Claimsof confidentiality shall be governed by Section
19-1-306.

(4) Acid Rain Allowances. For TitlelV affected sources,
a permit condition prohibiting emissions exceeding any
allowances that the source lawfully holds under Title 1V of the
Act or the regulations promulgated thereunder.

(@ No permit revision shall be required for increases in
emissions that are authorized by allowances acquired pursuant
to the Acid Rain Program, provided that such increases do not
require a permit revision under any other applicable
requirement.

(b) No limit shall be placed on the number of allowances
held by the source. The source may not, however, use
allowances as a defense to noncompliance with any other
applicable requirement.

(c) Any such allowance shall be accounted for according
to the procedures established in regulations promul gated under
Title 1V of the Act.

(5) A severability clause to ensure the continued validity
of the various permit requirementsin the event of achallengeto
any portions of the permit.

(6) Standard provisions stating the following:

(@) The permittee must comply with all conditions of the
operating permit. Any permit noncompliance constitutes a
violation of the Air Conservation Act and is grounds for any of
the following: enforcement action; permit termination;
revocation and reissuance; modification; denial of a permit
renewal application.

(b) Need to halt or reduce activity not adefense. It shall
not be a defense for apermittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

(c) The permit may be modified, revoked, reopened, and
reissued, or terminated for cause. Thefiling of arequest by the
permittee for a permit modification, revocation and reissuance,
or termination, or of a notification of planned changes or
anticipated noncompliance does not stay any permit condition,
except as provided under R307-415-7f(1) for minor permit
modifications.

(d) The permit does not convey any property rights of any
sort, or any exclusive privilege.

(e) The permittee shall furnish to the Executive Secretary,
within a reasonable time, any information that the Executive
Secretary may request in writing to determine whether cause
existsfor modifying, revoking and reissuing, or terminating the
permit or to determine compliance with the permit. Upon
request, the permittee shall also furnish to the Executive
Secretary copies of records required to be kept by the permit or,
for information claimed to be confidential, the permittee may
furnish such records directly to EPA aong with a claim of
confidentiality.

(7) Emission fee. A provision to ensure that a Part 70
source pays fees to the Executive Secretary consistent with
R307-415-9.

(8) Emissionstrading. A provision stating that no permit
revision shall be required, under any approved economic
incentives, marketable permits, emissions trading and other
similar programs or processes for changes that are provided for
in the permit.

(9) Alternate operating scenarios. Terms and conditions
for reasonably anticipated operating scenariosidentified by the
sourceinitsapplication asapproved by the Executive Secretary.
Such terms and conditions:

(@ Shal require the source, contemporaneously with
making a change from one operating scenario to another, to

record in alog at the permitted facility arecord of the scenario
under which it is operating;

(b) Shall extend the permit shield to al terms and
conditions under each such operating scenario; and

(c) Must ensurethat thetermsand conditions of each such
aternative scenario meet al applicable requirements and the
requirements of R307-415.

(10) Emissions trading. Terms and conditions, if the
permit applicant requests them, for the trading of emissions
increases and decreases in the permitted facility, to the extent
that the applicable requirements provide for trading such
increases and decreaseswithout acase-by-case approval of each
emissionstrade. Such terms and conditions:

(@ Shal include all terms required under R307-415-6a
and 6¢ to determine compliance;

(b) Shal extend the permit shield to al terms and
conditionsthat allow such increases and decreasesin emissions;
and

(0 Must meet al
requirements of R307-415.

applicable requirements and

R307-415-6b.
Requirements.

(1) AIll terms and conditions in an operating permit,
including any provisions designed to limit a source's potential
to emit, are enforceable by EPA and citizens under the Act.

(2) Notwithstanding (1) above, applicable requirements
that are not required by the Act or implementing federa
regulations shall be included in the permit but shal be
specifically designated asbeing not federally enforceable under
the Act and shall be designated as "state requirements.” Terms
and conditions so designated are not subj ect to the requirements
of R307-415-7athrough 7i and R307-415-8 that apply to permit
review by EPA and affected states. The Executive Secretary
shall determine which conditions are "state requirements’ in
each operating permit.

Permit Content: Federally-Enforceable

R307-415-6¢. Permit Content: Compliance Requirements.

All operating permits shall contain al of the following
elements with respect to compliance:

(0] Consistent with R307-415-6a(3), compliance
certification, testing, monitoring, reporting, and recordkeeping
requirements sufficient to assure compliance with thetermsand
conditions of the permit. Any document, including any report,
required by an operating permit shall contain a certification by
aresponsibleofficia that meets the requirements of R307-415-
5d;

(2) Inspection and entry requirements that require that,
upon presentation of credentialsand other documentsas may be
required by law, the permittee shall allow the Executive
Secretary or an authorized representative to perform any of the
following:

(@) Enter upon the permittee's premises where a Part 70
source is located or emissions-related activity is conducted, or
where records must be kept under the conditions of the permit;

(b) Have access to and copy, at reasonable times, any
records that must be kept under the conditions of the permit;

(c) Inspect at reasonable times any facilities, equipment
(including monitoring and air pollution control equipment),
practices, or operations regulated or required under the permit;

(d) Sample or monitor at reasonable times substances or
parameters for the purpose of assuring compliance with the
permit or applicable requirements;

(e) Claimsof confidentiality on the information obtained
during an inspection shall be made pursuant to Section 19-1-
306;

(3) A schedule of compliance consistent with R307-415-
5¢(8);

(4) Progressreportsconsi stent with an applicableschedule
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of compliance and R307-415-5¢(8) to be submitted
semiannually, or at a more frequent period if specified in the
applicable requirement or by the Executive Secretary. Such
progress reports shall contain all of the following:

(@) Dates for achieving the activities, milestones, or
compliance required in the schedule of compliance, and dates
when such activities, milestones or compliance were achieved;

(b) An explanation of why any dates in the schedule of
compliance were not or will not be met, and any preventive or
corrective measures adopted;

(5) Requirements for compliance certification with terms
and conditions contained in the permit, including emission
limitations, standards, or work practices. Permits shall include
all of thefollowing:

(a) Annual submission of compliancecertification, or more
frequently if specified in the applicable requirement or by the
Executive Secretary;

(b) In accordance with R307-415-6a(3), a means for
monitoring the compliance of the source with its emissions
limitations, standards, and work practices,

(c) A requirement that the compliance certification include
al of the following (provided that the identification of
applicable information may reference the permit or previous
reports, as applicable):

(i) The identification of each term or condition of the
permit that is the basis of the certification;

(ii) Theidentification of the methods or other means used
by the owner or operator for determining the compliance status
with each termand condition during the certification period, and
whether such methods or other means provide continuous or
intermittent data. Such methods and other means shall include,
at a minimum, the methods and means required under R307-
415-6a(3). If necessary, the owner or operator aso shall
identify any other material information that must beincludedin
the certification to comply with section 113(c)(2) of the Act,
which prohibits knowingly making a false certification or
omitting materia information;

(iii) The status of compliance with the terms and
conditions of the permit for the period covered by the
certification, based on the method or means designated in (ii)
above. The certification shall identify each deviation and take
it into account inthe compliance certification. Thecertification
shall aso identify as possible exceptions to compliance any
periods during which compliance is required and in which an
excursion or exceedance as defined under 40 CFR Part 64
occurred; and

(iv) Such other factsasthe executive secretary may require
to determine the compliance status of the source;

(d) A requirement that al compliance certifications be
submitted to the EPA aswell as to the Executive Secretary;

(e) Such additiona requirements as may be specified
pursuant to Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification, and Section 504(b) of the Act,
Monitoring and Analysis,

(6) Such other provisions asthe Executive Secretary may
require.

R307-415-6d. Permit Content: General Permits.

(1) The Executive Secretary may, after notice and
opportunity for public participation provided under R307-415-
71, issue a general permit covering numerous similar sources.
Any genera permit shall comply with al requirements
applicable to other operating permits and shall identify criteria
by which sources may qualify for thegeneral permit. To sources
that qualify, the Executive Secretary shall grant the conditions
and terms of the general permit. Notwithstanding the permit
shield, the source shall be subject to enforcement action for
operation without an operating permit if the source is later
determined not to qualify for the conditions and terms of the

genera permit. General permits shall not beissued for Title [V
affected sources under the Acid Rain Program unless otherwise
provided in regulations promulgated under Title IV of the Act.

(2) Part 70 sourcesthat would qualify for ageneral permit
must apply to the Executive Secretary for coverage under the
terms of the general permit or must apply for an operating
permit consistent with R307-415-5athrough 5e. The Executive
Secretary may, in the general permit, provide for applications
which deviate from the requirements of R307-415-5a through
5e, provided that such applications meet the requirements of
Title V of the Act, and include al information necessary to
determine qualification for, and to assure compliance with, the
general permit. Without repeating the public participation
proceduresrequired under R307-415-7i, the Executive Secretary
may grant a source's request for authorization to operate under
ageneral permit, but such agrant to aqualified source shall not
be afinal permit action until the requirements of R307-415-5a
through 5e have been met.

R307-415-6e. Permit Content: Temporary Sour ces.

The owner or operator of a permitted source may
temporarily relocate the source for a period not to exceed that
alowed by R307-401-7. A permit modification is required to
relocate the source for a period longer than that allowed by
R307-401-7. No Title IV affected source may be permitted as
atemporary source. Permitsfor temporary sourcesshall include
al of thefollowing:

(1) Conditions that will assure compliance with all
applicable requirements at all authorized locations;

(2) Requirements that the owner or operator receive
approval to relocate under R307-401-7 before operating at the
new |ocation;

(3) Conditions that assure compliance with &l other
provisions of R307-415.

R307-415-6f. Permit Content: Permit Shield.

(1) Except as provided in R307-415, the Executive
Secretary shall include in each operating permit apermit shield
provision stating that compliance with the conditions of the
permit shall be deemed compliance with any applicable
requirements as of the date of permit issuance, provided that:

(@ Such applicable requirements are included and are
specifically identified in the permit; or

(b) The Executive Secretary, in acting on the permit
application or revision, determines in writing that other
requirements specifically identified are not applicable to the
source, and the permit includes the determination or a concise
summary thereof.

(2) An operating permit that does not expresdly state that
apermit shield exists shall be presumed not to provide such a
shield.

(3) Nothing in this paragraph or in any operating permit
shall ater or affect any of the following:

(@ The emergency provisions of Section 19-1-202 and
Section 19-2-112, and the provisions of Section 303 of the Act,
Emergency Orders, including the authority of the Administrator
under that Section;

(b) The liability of an owner or operator of a source for
any violation of applicable requirements under Section 19-2-
107(2)(g) and Section 19-2-110 prior to or at thetime of permit
issuance;

(c) Theapplicablerequirementsof the Acid Rain Program,
consistent with Section 408(a) of the Act;

(d) The ahbility of the Executive Secretary to obtain
information from a source under Section 19-2-120, and the
ability of EPA to obtain information from a source under
Section 114 of the Act, Inspection, Monitoring, and Entry.

R307-415-6g. Permit Content: Emergency Provision.
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(1) Emergency. An "emergency" is any situation arising
from sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which situation
requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technol ogy-
based emission limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency. An
emergency shall notinclude noncomplianceto the extent caused
by improperly designed equipment, lack of preventative
maintenance, careless or improper operation, or operator error.

(2) Effect of an emergency. An emergency constitutes an
affirmativedefenseto an action brought for noncompliancewith
such technol ogy-based emission limitations if the conditions of
(3) below are met.

(3) The &ffirmative defense of emergency shall be
demonstrated through properly signed, contemporaneous
operating logs, or other relevant evidence that:

(@ An emergency occurred and that the permittee can
identify the causes of the emergency;

(b) The permitted facility was at the time being properly
operated;

(c) During the period of the emergency the permittee took
all reasonable steps to minimize levels of emissions that
exceeded the emission standards, or other requirementsin the
permit; and

(d) The permittee submitted notice of the emergency tothe
Executive Secretary within two working days of the time when
emission limitations were exceeded dueto theemergency. This
notice fulfills the requirement of R307-415-6a(3)(c)(ii). This
notice must contain a description of the emergency, any steps
taken to mitigate emissions, and corrective actions taken.

(4) Inany enforcement proceeding, the permittee seeking
to establish the occurrence of an emergency has the burden of
proof.

(5) Thisprovisionisinadditionto any emergency or upset
provision contained in any applicable requirement.

R307-415-7a. Permit Issuance: Action on Application.

(1) A permit, permit modification, or renewa may be
issued only if all of the following conditions have been met:

(@) The Executive Secretary has received a complete
applicationfor apermit, permit modification, or permit renewal,
except that a complete application need not be received before
issuance of a genera permit;

(b) Except for modifications qualifying for minor permit
modification procedures under R307-415-7f(1)and (2), the
Executive Secretary has complied with the requirements for
public participation under R307-415-7i;

(c) The Executive Secretary has complied with the
requirements for notifying and responding to affected States
under R307-415-8(2);

(d) The conditions of the permit provide for compliance
with al applicable requirements and the requirements of R307-
415;

(e) EPA has received a copy of the proposed permit and
any noticesrequired under R307-415-8(1) and (2), and has not
objected to issuance of the permit under R307-415-8(3) within
the time period specified therein.

(2) Except as provided under the initial transition plan
provided for under R307-415-5a(3) or under regulations
promulgated under TitlelV of the Act for the permitting of Title
IV affected sourcesunder the Acid Rain Program, the Executive
Secretary shall take final action on each permit application,
including arequest for permit modification or renewal, within
18 months after receiving a complete application.

(3) TheExecutive Secretary shall promptly provide notice
to the applicant of whether the application is complete. Unless
the Executive Secretary requests additiona information or
otherwise notifies the applicant of incompleteness within 60

days of receipt of an application, the application shall be
deemed complete. A completeness determination shall not be
required for minor permit modifications.

(4) The Executive Secretary shall provide astatement that
sets forth the legal and factual basis for the draft permit
conditions, including references to the applicable statutory or
regulatory provisions. The Executive Secretary shall send this
statement to EPA and to any other person who requestsiit.

(5) Thesubmittal of acomplete application shall not affect
the requirement that any source have an approval order under
R307-401.

R307-415-7b. Permit Issuance: Requirement for a Permit.

(1) Except as provided in R307-415-7d and R307-415-
7f(1)(f)and 7f(2)(e), no Part 70 source may operate after the
time that it is required to submit a timely and complete
application, except in compliance with a permit issued under
theserules.

(2) Application shield. If a Part 70 source submits a
timely and complete application for permit issuance, including
for renewal, the source's failure to have an operating permit is
not aviolation of R307-415 until the Executive Secretary takes
final action on the permit application. This protection shall
ceaseto apply if, subsequent to the compl eteness determination
made pursuant to R307-415-7a(3), and as required by R307-
415-5a(2), theapplicant fail sto submit by the deadline specified
inwriting by the Executive Secretary any additional information
identified as being needed to process the application.

R307-415-7c. Permit Renewal and Expiration.

(1) Permits being renewed are subject to the same
procedural requirements, including those for public
participation, affected State and EPA review, that apply to
initial permit issuance.

(2) Permit expiration terminates the source's right to
operate unless atimely and complete renewal application has
been submitted consistent with R307-415-7b and R307-415-
5a(1)(c). _ o

(3) If atimely and complete renewal application is
submitted consistent with R307-415-7b and R307-415-
5a(1)(c)and the Executive Secretary fails to issue or deny the
renewa permit before the end of the term of the previous
permit, then all of the terms and conditions of the permit,
including the permit shield, shall remain in effect until renewal
or denial.

R307-415-7d. Permit Revision:
Require a Revision.

(1) Operational Flexibility.

(a) A Part 70 source may make changesthat contravenean
express permit termiif all of thefollowing conditions have been
met:

(i) The source has obtained an approval order, or has met
the exemption requirements under R307-402;

(i) The change would not violate any applicable
requirements or contravene any federally enforceable permit
terms and conditions for monitoring, including test methods,
recordkeeping, reporting, or compliance certification
requirements;

(iii) The changes are not modifications under any
provision of Title| of the Act; and the changes do not exceed
the emissions allowable under the permit, whether expressed
therein as arate of emissions or in terms of total emissions.

(iv) For each such change, the source shall providewritten
notice to the Executive Secretary and send a copy of the notice
to EPA at least seven days before implementing the proposed
change. The seven-day requirement may be waived by the
Executive Secretary in the case of an emergency. The written
notification shall include a brief description of the change

Changes That Do Not



UAC (Asof March 1, 2004)

Printed: May 11, 2004

Page 53

within the permitted facility, the date on which the change will
occur, any change in emissions, and any permit term or
condition that is no longer applicable as a result of the change.
The permit shield shall not apply to these changes. The source,
the EPA, and the Executive Secretary shall attach each such
notice to their copy of the relevant permit.

(b) Emissiontrading under the State | mplementation Plan.
Permitted sources may trade increases and decreases in
emissions in the permitted facility, where the State
I mplementation Plan providesfor such emissionstrades, without
requiring a permit revision provided the change is not a
modification under any provision of Title | of the Act, the
change does not exceed the emissions alowable under the
permit, and the source notifies the Executive Secretary and the
EPA at least seven daysin advance of thetrade. Thisprovision
is available in those cases where the permit does not already
provide for such emissions trading.

(i) The written notification required above shall include
such information as may be required by the provision in the
State Implementation Plan authorizing the emissions trade,
including at aminimum, when the proposed change will occur,
adescription of each such change, any change in emissions, the
permit requirements with which the source will comply using
the emissions trading provisions of the State Implementation
Plan, and the pollutants emitted subject to the emissions trade.
The notice shall aso refer to the provisions with which the
source will comply in the State Implementation Plan and that
provide for the emissions trade.

(ii) The permit shield shall not extend to any change made
under thisparagraph. Compliancewith the permit requirements
that the source will meet using the emissions trade shall be
determined according to requirements of the State
Implementation Plan authorizing the emissions trade.

(c) If a permit applicant requests it, the Executive
Secretary shall issue permitsthat contain termsand conditions,
including al terms required under R307-415-6a and 6c¢ to
determine compliance, alowing for the trading of emissions
increases and decreases in the permitted facility solely for the
purpose of complying with a federally-enforceable emissions
cap that is established in the permit independent of otherwise
applicablerequirements. Such changesinemissionsshall not be
allowed if the change is a modification under any provision of
Title | of the Act or the change would exceed the emissions
allowable under the permit. The permit applicant shall include
in its application proposed replicable procedures and permit
terms that ensure the emissions trades are quantifiable and
enforceable. The Executive Secretary shall not include in the
emissions trading provisions any emissions units for which
emissions are not quantifiable or for which there are no
replicable procedures to enforce the emissions trades. The
permit shall also require compliance with &l applicable
requirements, and shall require the source to notify the
Executive Secretary and the EPA in writing at |east seven days
before making the emission trade.

(i) Thewritten notification shall statewhen thechangewill
occur and shall describethechangesin emissionsthat will result
and how theseincreases and decreasesin emissionswill comply
with the terms and conditions of the permit.

(ii) The permit shield shall extend to termsand conditions
that allow such increases and decreasesin emissions.

(2) Off-permit changes. A Part 70 source may make
changes that are not addressed or prohibited by the permit
without apermit revision, unlesssuch changesare subject to any
requirements under Title IV of the Act or are modifications
under any provision of Title| of the Act.

(@ Each such change shall meet al applicable
reguirements and shall not violate any existing permit term or
condition.

(b) Sourcesmust provide contemporaneouswritten notice

to the Executive Secretary and EPA of each such change, except
for changes that qualify as insignificant under R307-415-5e.
Such written notice shall describe each such change, including
the date, any change in emissions, pollutants emitted, and any
applicable requirements that would apply as a result of the
change.

(c) Thechange shall not qualify for the permit shield.

(d) The permittee shall keep arecord describing changes
made at the source that result in emissions of a regulated air
pollutant subject to an applicabl e requirement, but not otherwise
regulated under the permit, and the emissions resulting from
those changes.

(e) Theoff-permit provisionsdo not affect therequirement
for a source to obtain an approval order under R307-401.

R307-415-7e.
Amendments.

(1) An "administrative permit amendment” is a permit
revision that:

(a) Correctstypographica errors;

(b) Identifies a change in the name, address, or phone
number of any person identified in the permit, or provides a
similar minor administrative change at the source;

(c) Requires more frequent monitoring or reporting by the
permittee;

(d) Allows for a change in ownership or operational
control of a source where the Executive Secretary determines
that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of
permit responsibility, coverage, andliability betweenthecurrent
and new permittee has been submitted to the Executive
Secretary;

(e) Incorporatesinto the operating permit therequirements
from an approval order issued under R307-401, provided that
the proceduresfor issuing the approval order were substantially
equivalent to the permit issuance or modification procedures of
R307-415-7a through 7i and R307-415-8, and compliance
requirements are substantially equivalent to those contained in
R307-415-6a through 6g;

(2) Administrative permit amendmentsfor purposesof the
acid rain portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(3) Administrative permit amendment procedures. An
administrative permit amendment may be made by the
Executive Secretary consistent with the following:

(@ The Executive Secretary shall take no more than 60
days from receipt of a request for an administrative permit
amendment to take final action on such request, and may
incorporate such changeswithout providing noticeto thepublic
or affected States provided that the Executive Secretary
designates any such permit revisions as having been made
pursuant to this paragraph. The Executive Secretary shall take
final action on a request for a change in ownership or
operational control of a source under (1)(d) above within 30
days of receipt of arequest.

(b) The Executive Secretary shall submit a copy of the
revised permit to EPA.

(c) The source may implement the changes addressed in
the request for an administrative amendment immediately upon
submittal of the request.

(4) TheExecutive Secretary shall, upontaking final action
granting a request for an administrative permit amendment,
allow coverage by the permit shield for administrative permit
amendments made pursuant to (1)(e) above which meet the
relevant requirements of R307-415-6a through 6g, 7 and 8 for
significant permit modifications.

Permit Revision: Administrative

R307-415-7f. Permit Revision: M odification.
The permit modification procedures described in R307-
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415-7f shall not affect the requirement that a source obtain an
approval order under R307-401 before constructing or
modifying a source of air pollution. A modification not subject
to the requirements of R307-401 shall not require an approval
order in addition to the permit modification as described in this
section. A permit modification is any revision to an operating
permit that cannot be accomplished under the program's
provisions for administrative permit amendments under R307-
415-7e. Any permit modification for purposes of the acid rain
portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(1) Minor permit modification procedures.

(a) Criteria. Minor permit modification proceduresmay be
used only for those permit modifications that:

(i) Do not violate any applicablerequirement or require an
approval order under R307-401;

(ii) Do not involve significant changes to existing
monitoring, reporting, or recordkeeping requirements in the
permit;

(iii) Do not requireor change acase-by-casedetermination
of an emission limitation or other standard, or a source-specific
determination for temporary sources of ambient impacts, or a
visibility or increment analysis;

(iv) Do not seek to establish or change a permit term or
condition for which there is no corresponding underlying
applicablerequirement and that the source has assumed to avoid
an applicable requirement to which the source would otherwise
be subject. Such term or condition would include a federally
enforceable emissions cap assumed to avoid classification asa
modification under any provision of Title | or an aternative
emissions limit approved pursuant to regulations promul gated
under Section 112(i)(5) of the Act, Early Reduction; and

(v) Arenot modificationsunder any provision of Titlel of
the Act.

(b) Notwithstanding (1)(a)above and (2)(a) below, minor
permit modification procedures may be used for permit
modifications involving the use of economic incentives,
marketable permits, emissions trading, and other similar
approaches, to the extent that such minor permit modification
procedures are explicitly provided for in the State
Implementation Plan or an applicable requirement.

(c) Application. An application requesting the use of
minor permit modification procedures shall meet the
requirements of R307-415-5¢c and shall include al of the
following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs;

(ii) The source's suggested draft permit;

(iil) Certification by aresponsible official, consistent with
R307-415-5d, that the proposed modification meetsthe criteria
for use of minor permit modification procedures and a request
that such procedures be used;

(iv) Completed formsfor the Executive Secretary to useto
notify EPA and affected States as required under R307-415-8.

(d) EPA and affected State notification. Within five
working days of receipt of a complete permit modification
application, the Executive Secretary shall notify EPA and
affected States of the requested permit modification. The
Executive Secretary promptly shall send any notice required
under R307-415-8(2)(b) to EPA.

(e) Timetablefor issuance. The Executive Secretary may
not issue a final permit modification until after EPA's 45-day
review period or until EPA has notified the Executive Secretary
that EPA will not object to issuance of the permit modification,
whichever isfirst. Within 90 days of the Executive Secretary's
receipt of an application under minor permit modification
procedures or 15 days after the end of EPA's 45-day review
period under R307-415-8(3), whichever is later, the Executive

Secretary shall:

(i) Issuethe permit modification as proposed,;

(if) Deny the permit modification application;

(ii1) Determine that the requested modification does not
meet the minor permit modification criteria and should be
reviewed under the significant modification procedures; or

(iv) Revisethe draft permit modification and transmit to
EPA the new proposed permit modification as required by
R307-415-8(1).

(f) Source'sahility to makechange. A Part 70 source may
make the change proposed in its minor permit modification
application immediately after it files such application if the
source has received an approval order under R307-401 or has
met the approval order exemption requirements under R307-
413-1through 6. After the source makesthe change allowed by
the preceding sentence, and until the Executive Secretary takes
any of the actions specified in (1)(€)(i) through (iii) above, the
source must comply with both the applicable requirements
governing the change and the proposed permit terms and
conditions. During thistime period, the source need not comply
with the existing permit termsand conditionsit seeksto modify.
However, if the source failsto comply with its proposed permit
termsand conditionsduring thistime period, theexisting permit
termsand conditionsit seeksto modify may beenforced against
it.

(g) Permit shield. The permit shield under R307-415-6f
shall not extend to minor permit modifications.

(2) Group processing of minor permit modifications.
Consistent with this paragraph, the Executive Secretary may
modify the procedure outlined in (1) aboveto process groups of
a source's applications for certain modifications eligible for
minor permit modification processing.

(a) Criteria. Group processing of modifications may be
used only for those permit modifications:

(i) That meet the criteria for minor permit modification
procedures under (1)(a) above; and

(ii) That collectively are below the following threshold
level: 10 percent of the emissions allowed by the permit for the
emissions unit for which the change is requested, 20 percent of
the applicabl e definition of major sourcein R307-415-3, or five
tons per year, whichever isleast.

(b) Application. An application requesting the use of
group processing procedures shall meet the requirements of
R307-415-5¢ and shall include the following:

(i) A description of the change, the emissions resulting
fromthe change, and any new applicabl e requirementsthat will
apply if the change occurs.

(ii) The source's suggested draft permit.

(ii1) Certification by aresponsible official, consistent with
R307-415-5d, that the proposed modification meetsthe criteria
for use of group processing procedures and a regquest that such
procedures be used.

(iv) A list of the source's other pending applications
awaiting group processing, and a determination of whether the
requested modification, aggregated with these other
applications, equals or exceeds the threshold set under R307-
415-7e(2)(a)(ii).

(v) Certification, consistent with R307-415-5d, that the
source has notified EPA of the proposed modification. Such
notification need only contain a brief description of the
requested modification.

(vi) Completed formsfor the Executive Secretary to useto
notify EPA and affected States as required under R307-415-8.

() EPA and affected State notification. On a quarterly
basis or within five business days of receipt of an application
demonstrating that the aggregate of a source's pending
applications equals or exceeds the threshold level set under
(2)(a)(ii) above, whichever is earlier, the Executive Secretary
shall notify EPA and affected States of the requested permit
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modifications. The Executive Secretary shall send any notice
required under R307-415-8(2)(b)to EPA.

(d) Timetableforissuance. Theprovisionsof (1)(€) above
shall apply to modifications eligible for group processing,
except that the Executive Secretary shall take one of the actions
specified in (1)(e)(i) through (iv) above within 180 days of
receipt of the application or 15 days after the end of EPA's 45-
day review period under R307-415-8(3), whichever islater.

(e) Source's ahility to make change. The provisions of
(1)(f) above shall apply to modifications eligible for group
processing.

(f) Permit shield. Theprovisionsof (1)(g) aboveshall also
apply to modifications eligible for group processing.

(3) Significant modification procedures.

(@) Criteria. Significant modification procedures shall be
used for appli cationsrequesting permit modificationsthat do not
qualify as minor permit modifications or as administrative
amendments. Every significant change in existing monitoring
permit terms or conditions and every relaxation of reporting or
recordkeeping permit terms or conditions shall be considered
significant. Nothing herein shall be construed to preclude the
permittee from making changes consistent with R307-415 that
would render existing permit compliance terms and conditions
irrelevant.

(b) Significant permit modifications shall meet all
requirements of R307-415, including those for applications,
public participation, review by affected States, and review by
EPA, asthey apply to permit issuance and permit renewal. The
Executive Secretary shall complete review on the majority of
significant permit modificationswithin nine monthsafter receipt
of acomplete application.

R307-415-7g. Permit Revision: Reopening for Cause.

(1) Eachissued permit shall include provisions specifying
the conditions under which the permit will be reopened prior to
the expiration of the permit. A permit shall be reopened and
revised under any of the following circumstances:

(@) New applicable requirements become applicable to a
major Part 70 source with a remaining permit term of three or
moreyears. Such areopening shall be completed not later than
18 monthsafter promul gation of theapplicablerequirement. No
such reopening is required if the effective date of the
requirement is later than the date on which the permit is due to
expire, unless the terms and conditions of the permit have been
extended pursuant to R307-415-7¢(3).

(b) Additional requirements, including excess emissions
requirements, become applicableto an Title 1V affected source
under the Acid Rain Program. Upon approval by EPA, excess
emissions offset plans shall be deemed to be incorporated into
the permit.

(c) The Executive Secretary or EPA determines that the
permit contains amaterial mistake or that inaccurate statements
weremadein establishing theemissionsstandardsor other terms
or conditions of the permit.

(d) EPA or the Executive Secretary determines that the
permit must berevised or revoked to assure compliancewith the
applicable requirements.

(e) Additiona applicable requirements are to become
effectivebeforetherenewal date of the permit and arein conflict
with existing permit conditions.

(2) Proceedingsto reopen and issue a permit shall follow
the same procedures as apply to initial permit i ssuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditiously as
practicable.

(3) Reopenings under (1) above shal not be initiated
before a notice of such intent is provided to the Part 70 source
by the Executive Secretary at least 30 days in advance of the
date that the permit isto be reopened, except that the Executive

Secretary may provide a shorter time period in the case of an
emergency.

R307-415-7h. Permit Revision: Reopenings for Cause by
EPA.

The Executive Secretary shall, within 90 days after receipt
of notification that EPA finds that cause exists to terminate,
modify or revoke and reissue a permit, forward to EPA a
proposed determination of termination, modification, or
revocation and reissuance, as appropriate. The Executive
Secretary may request a 90-day extension if a new or revised
permit application is necessary or if the Executive Secretary
determines that the permittee must submit additional
information.

R307-415-7i. Public Participation.

The Executive Secretary shall provide for public notice,
comment and an opportunity for a hearing on initial permit
issuance, significant modifications, reopenings for cause, and
renewal s, including the following procedures:

(1) Notice shall begiven: by publication in a newspaper
of generd circulation in the areawhere the sourceislocated; to
persons on amailing list devel oped by the Executive Secretary,
including those who request in writing to be on the list; and by
other means if necessary to assure adeguate notice to the
affected public.

(2) Thenotice shall identify the Part 70 source; the name
and address of the permittee; the name and address of the
Executive Secretary; the activity or activities involved in the
permit action; the emissions change involved in any permit
modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional
information, including copies of the permit draft, the
application, all relevant supporting materials, including any
compliance plan or compliance and monitoring certification,
and all other materials available to the Executive Secretary that
are relevant to the permit decision; a brief description of the
comment procedures; and thetime and place of any hearing that
may be held, including a statement of procedures to request a
hearing, unless a hearing has aready been scheduled.

(3) The Executive Secretary shall provide such notice and
opportunity for participation by affected States as is provided
for by R307-415-8.

(4) Timing. The Executive Secretary shall provide at least
30 days for public comment and shall give notice of any public
hearing at least 30 days in advance of the hearing.

(5) The Executive Secretary shall keep a record of the
commenters and also of the issues raised during the public
participation process, and such records shall be availableto the
public and to EPA.

R307-415-8. Permit Review by EPA and Affected States.

(1) Transmission of information to EPA.

(@) The Executive Secretary shall provide to EPA a copy
of each permit application, including any application for permit
modification, each proposed permit, and each final operating
permit, unlessthe Admini strator haswaived thisrequirement for
a category of sources, including any class, type, or size within
such category. The applicant may be required by the Executive
Secretary to provide acopy of the permit application, including
the compliance plan, directly to EPA. Upon agreement with
EPA, the Executive Secretary may submit to EPA a permit
application summary form and any relevant portion of the
permit application and compliance plan, in place of the
compl ete permit application and compliance plan. Totheextent
practicable, the preceding information shall be provided in
computer-readable format compatible with EPA's nationa
database management system.

(b) The Executive Secretary shall keep for five years such
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records and submit to EPA such information as EPA may
reasonably require to ascertain whether the Operating Permit
Program complies with the requirements of the Act or of 40
CFR Part 70.

(2) Review by affected States.

(a) TheExecutive Secretary shall give notice of each draft
permit to any affected State on or before the time that the
Executive Secretary provides this notice to the public under
R307-415-7i, except to the extent R307-415-7f(1) or (2)
requiresthe timing to be different, unlessthe Administrator has
walived thisrequirement for acategory of sources, including any
class, type, or size within such category.

(b) The Executive Secretary, as part of the submittal of the
proposed permit to EPA, or as soon as possible after the
submittal for minor permit modification procedures allowed
under R307-415-7f(1) or (2), shall notify EPA and any affected
State in writing of any refusal by the Executive Secretary to
accept all recommendations for the proposed permit that the
affected State submitted during the public or affected State
review period. The notice shal include the Executive
Secretary'sreasonsfor not accepting any such recommendation.
The Executive Secretary is not required to accept
recommendationsthat are not based on applicabl e requirements
or the requirements of R307-415.

(3) EPA objection. If EPA objects to the issuance of a
permit in writing within 45 days of receipt of the proposed
permit and al necessary supporting information, then the
Executive Secretary shall not issuethe permit. If the Executive
Secretary fails, within 90 days after the date of an objection by
EPA, to revise and submit a proposed permit in response to the
objection, EPA may issue or deny the permit in accordancewith
the requirements of the Federal program promulgated under
TitleV of the Act.

(4) Public petitions to EPA. If EPA does not object in
writing under R307-415-8(3), any person may petition EPA
under the provisions of 40 CFR 70.8(d) within 60 days after the
expiration of EPA's 45-day review period to make such
objection. If EPA objectsto the permit asaresult of apetition,
the Executive Secretary shall not issue the permit until EPA's
objection has been resolved, except that a petition for review
does not stay the effectiveness of apermit or its requirementsif
the permit was issued after the end of the 45-day review period
and prior to an EPA objection. If the Executive Secretary has
issued a permit prior to receipt of an EPA objection under this
paragraph, EPA may modify, terminate, or revoke such permit,
consistent with the procedures in 40 CFR 70.7(g) except in
unusual circumstances, and the Executive Secretary may
thereafter issue only a revised permit that satisfies EPA's
objection. Inany case, the sourcewill not bein violation of the
requirement to have submitted a timely and complete
application.

(5) Prohibition on default issuance. The Executive
Secretary shall not issue an operating permit, including apermit
renewal or modification, until affected Statesand EPA have had
an opportunity to review the proposed permit as required under
this Section.

R307-415-9. Feesfor Operating Permits.

(1) Definitions. The following definition applies only to
R307-415-9: "Allowableemissions' are emissionsbased on the
potential to emit stated by the Executive Secretary in an
approva order, the State Implementation Plan or an operating
permit.

(2) Applicability. Asauthorized by Section 19-2-109.1,
all Part 70 sources must pay an annual fee, based on annual
emissions of al chargeable pollutants.

(@ Any TitlelV affected source that has been designated
as a "Phase | Unit" in a substitution plan approved by the
Administrator under 40 CFR Section 72.41 shall be exempted

from the requirement to pay an emission fee from January 1,
1995 to December 31, 1999.

(3) Caculation of Annual Emission Fee for a Part 70
Source.

a) Theemission feeshall be calculated for al chargeable
pollutants emitted from a Part 70 source, even if only one unit
or one chargeable pollutant triggers the applicability of R307-
415 to the source.

(i) Fugitive emissions and fugitive dust shall be counted
when determining the emission fee for a Part 70 source.

(ii) Anemission feeshall not be charged for emissions of
any amount of a chargeable pollutant if the emissions are
dready accounted for within the emissions of another
chargeable pollutant.

(iif) Anemission feeshall not be charged for emissions of
any one chargeable pollutant from any one Part 70 source in
excess of 4,000 tons per year.

(iv) Emissions resulting directly from an internal
combustion engine for transportation purposes or from a non-
road vehicle shall not be counted when calculating chargeable
emissions for a Part 70 source.

(b) The emission fee for an existing source prior to the
issuance of an operating permit, shall be based on the most
recent emission inventory available unless a Part 70 source
elected, prior to July 1, 1992, to base the fee for one or more
pollutants on allowable emissions established in an approval
order or the State Implementation Plan.

(¢) The emission fee after the issuance or renewal of an
operating permit shall be based on the most recent emission
inventory available unless a Part 70 source elects, prior to the
issuance or renewal of the permit, to base the fee for one or
morechargeabl e pollutantson all owabl eemissionsfor theentire
term of the permit.

(d) When a new Part 70 source begins operating, it shall
pay an emission fee for that fiscal year, prorated from the date
the source begins operating. The emission feefor anew Part 70
source shall be based on allowable emissions until that source
has been in operation for afull calendar year, and has submitted
aninventory of actual emissions. If anew Part 70 sourceisnot
billed in thefirst billing cycle of its operation, the emission fee
shall be calculated using the emissions that would have been
used had the source been billed at that time. Thisfeeshall bein
addition to any subsequent emission fees.

(e) When aPart 70 sourceis no longer subject to Part 70,
the emission fee shall be prorated to the date that the source
ceased to be subject to Part 70. If the Part 70 source has already
paid an emission fee that is greater than the prorated fee, the
balance will be refunded.

(i) If that Part 70 source again becomes subject to the
emission fee requirements, it shall pay an emission fee for that
fiscal year prorated from the date the source again became
subject to the emission fee requirements. The fee shall be based
on the emission inventory during the last full year of operation.
The emission fee shall continueto be based on actual emissions
reported for the last full calendar year of operation until that
source has been in operation for a full calendar year and has
submitted an updated inventory of actual emissions.

(ii) If aPart 70 source has chosen to base the emission fee
on allowableemissions, then the prorated fee shall be cal cul ated
using allowable emissions.

(f) Modifications. Themethod for cal cul ating the emission
fee for a source shall not be affected by modifications at that
source, unless the source demonstrates to the Executive
Secretary that another method for calculating chargeable
emissions is more representative of operations after the
modification has been made.

(g) The Executive Secretary may presume that potential
emissions of any chargeable pollutant for the source are
equivalent to the actual emissions for the source if recent
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inventory data are not available.

(4) Collection of Fees.

(@) Theemission feeisdue on October 1 of each calendar
year or 45 days after the source has received notice of the
amount of the fee, whichever islater.

(b) The Executive Secretary may require any person who
fails to pay the annual emission fee by the due date to pay
interest on the fee and a penalty under 19-2-109.1(7)(a).

(c) A person may contest an emission fee assessment, or
associated penalty, under 19-2-109.1(8).

KEY: air pollution, environmental protection, operating
permit, emission fee

December 31, 2003 19-2-109.1
Notice of Continuation February 9, 2004 19-2-104
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R307. Environmental Quality, Air Quality.
R307-417. Permits: Acid Rain Sources.
R307-417-1. Part 72 Requirements.

The provisions of 40 CFR Part 72, asin effect on July 1,
1998, for purposes of implementing an acid rain program that
meets the requirements of Title IV of the Clean Air Act, are
incorporated into theserulesby reference. Theterm"permitting
authority" shall mean the Executive Secretary of the Air Quality
Board, and the term "Administrator" shal mean the
Administrator of the Environmental Protection Agency. If the
provisions or requirements of 40 CFR Part 72 conflict with or
are not included in R307-415, Permits. Operating Permit
Requirements, provisions and requirements of 40 CFR Part 72
shall apply and take precedence.

KEY: acid rain, air quality, permitting authority*,
oper ating per mit*

March 5, 1999 19-2-101
Notice of Continuation February 9, 2004  19-2-104(3)(q)
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R315. Environmental Quality, Solid and Hazar dous Waste.
R315-320. Waste Tire Transporter and Recycler
Requirements.

R315-320-1. Authority, Purpose, and I nspection.

(1) Thewastetiretransporter and recycler requirementsare
promulgated under the authority of the Waste Tire Recycling
Act, Title 19, Chapter 6, and the Solid and Hazardous Waste Act
Title 19, Chapter 6, to protect human health; to prevent land, air
and water pollution; to conserve the state's natural, economic,
and energy resources; and to promote recycling of waste tires.

(2) Except for SubsectionsR315-320-4(7) and R315-320-
5(7), which apply to the application fees for the registration of
awaste tire transporter and awastetire recycler throughout the
state, Rule R315-320 does not supersede any ordinance or
regulation adopted by the governing body of a political
subdivision or loca hedth department if the ordinance or
regulation is at least as stringent as Rule R315-320, nor does
Rule R315-320 relieve atire transporter or recycler from the
requirement to meet all applicable local ordinances or
regulations.

3 The Executive Secretary or an authorized
representative may enter and inspect the site of a waste tire
transporter or a waste tire recycler as specified in Subsection
R315-302-2(5)(b).

R315-320-2. Definitions.

Terms used in Rule R315-320 are defined in Sections
R315-301-2 and 19-6-803. In addition, for the purpose of Rule
R315-320, the following definitions apply:

(1) "Demonstrated market" or "market" means the legal
transfer of ownership of material derived from waste tires
between a willing sdller and a willing buyer meeting the
following conditions:

() total control of the materia derived fromwastetiresis
transferred from the seller to the buyer;

(b) thetransfer of ownership and control isan"armslength
transaction” between a seller and a buyer who have no other
business relationship or responsibility to each other;

(c) the transaction is done under contract which is
documented and verified by orders, invoices, and payments; and

(d) the transaction is at a price dictated by current
economic conditions.

(e) the possibility or potential of sale does not constitute
ademonstrated market.

(2) "Vehicleidentification number" meanstheidentifying
number assigned by the manufacturer or by the Utah Motor
Vehicle Division of the Utah Tax Commission for the purpose
of identifying the vehicle.

(3) "Wastetire generator" means a person, an individual,
or an entity that may cause wastetiresto enter the waste stream.
A waste tire generator may include:

(@) atire deder, a car deder, a trucking company, an
owner or operator of an auto salvage yard, or other person,
individual, or entity that removes or replacestires on avehicle;
or

(b) atire dedler, a car dedler, a trucking company, an
owner or operator of an auto salvage yard, a waste tire
transporter, awaste tire recycler, awaste tire processor, awaste
tirestoragefacility, or adisposal facility that receiveswastetires
from a person, an individual, or an entity.

R315-320-3. Landfilling of Waste Tires and Material
Derived from Waste Tires.

(1) Disposa of wastetires or materia derived from waste
tiresis prohibited except as alowed by Subsection R315-320-
3(2) or (3).

(2) Landfilling of Whole Tires. A landfill may not receive
whole waste tires for disposal except as follows:

() waste tires delivered to a landfill no more than four

wholetires at one time by an individual, including awaste tire
transporter; or

(b) waste tiresfrom devices moved exclusively by human
power; or

(c) waste tires with a rim diameter greater than 24.5
inches.

(3) Landfilling of Material Derived from Waste Tires.

(a) A landfill, which has apermit issued by the Executive
Secretary, may receive material derived from waste tires for
disposal.

(b) Except for the beneficial use of material derived from
waste tires at alandfill, material derived from waste tires shall
be disposed in a separate landfill cell that is designed and
constructed, asapproved by the Executive Secretary, to keep the
material in a clean and accessible condition so that it can
reasonably be retrieved from the cell for future recycling.

(4) Reimbursement for Landfilling Shredded Tires.

(@ The owner or operator of a permitted landfill may
apply for reimbursement for landfilling shredded tires as
specified in Subsection R315-320-6(1).

(b) To receive the reimbursement, the owner or operator
of the landfill must meet the following conditions:

(i) thewastetires shall be shredded;

(i1) the shredded tires shall be stored in a segregated cell
or other landfill facility that ensures the shredded tiresarein a
clean and accessible condition so that they can be reasonably
retrieved and recycled at a future time; and

(iii) the design and operation of the landfill cell or other
landfill facility has been reviewed and approved by the
Executive Secretary prior to the acceptance of shredded tires.

(5) Violation of Subsection R315-320-3(1), (2), or (3) is
subject to enforcement proceedings and a civil pendty as
specified in Subsection 19-6-804(4).

R315-320-4. Waste Tire Transporter Requirements.

(1) Each wastetire transporter who transports waste tires
within the state of Utah must apply for, receive and maintain a
current waste tire transporter registration certificate from the
Executive Secretary.

(2) Each applicant for registration as a waste tire
transporter shall complete a waste tire transporter application
form provided by the Executive Secretary and provide the
following information:

(a) business name;

(b) addresstoinclude:

(i) mailing address; and

(i) site addressif different from mailing address;

(c) telephone number;

(d) list of vehicles used including the following:

(i) description of vehicle;

(i) license number of vehicle;

(i) vehicle identification number; and

(iv) name of registered owner;

(e) name of business owner;

(f) name of business operator;

(9) list of sitesto which wastetires are to be transported;

(h) liability insurance information as follows:

(i) name of company issuing policy;

(it) amount of liability insurance coverage; and

(i) term of poalicy.

(3) A waste tire transporter shall demonstrate financial
responsibility for bodily injury and property damage, including
bodily injury and property damage to third parties caused by
sudden or nonsudden accidental occurrences arising form
transporting waste tires. The waste tire transporter shall have
and maintain liability coverage for sudden or nonsudden
accidental occurrences in the amount of $300,000.

(4) A waste tire transporter shall notify the Executive
Secretary of:
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(@) any change in liability insurance coverage within 5
working days of the change; and

(b) any other change in the information provided in
Subsection R315-320-4(2) within 20 days of the change.

(5) A registration certificate will beissued to an applicant
following the:

a) completion of the application required by Subsection
R315-320-4(2);

(b) presentation of proof of liability coverage as required
by Subsection R315-320-4(3); and

(c) payment of the fee as established by the Annual
Appropriations Act.

(6) A waste tire transporter registration certificate is not
transferable and shall be issued for the term of one year.

(7) If awastetiretransporter isrequired to beregistered by
alocal government or aloca health department:

(a) the waste tire transporter may be assessed an annual
registration fee by the local government or the local hedth
department not to exceed to the following schedule:

(i) for onethrough five trucks, $50; and

(i1) $10 for each additional truck;

(b) the Executive Secretary shall issue a non-transferable
registration certificate upon the applicant meeting the
requirements of Subsections R315-320-4(2) and (3) and shall
not requirethe payment of thefee specified in Subsection R315-
320-4(5)(c), if the fee allowed in Subsection R315-320-4(7)(a)
is assessed; and

(c) theregistration certificate shall be valid for one year.

(8) Wastetiretransporters storing tiresin piles must meet
the requirements of Rule R315-314.

(9) Reporting Requirements.

(@) Each waste tire transporter shall submit a quarterly
activity report to the Executive Secretary. The activity report
shall be submitted on or before the 30th of the month following
the end of each quarter.

(b) The activity report shall contain the following
information:

(i) the number of waste tires collected at each waste tire
generator, including the name, address, and telephone number
of the waste tire generator;

(ii) the number of tires shall be listed by the type of tire
based on the following:

(A) passenger/light truck tires or tireswith arim diameter
of 19.5 inches or less;

(B) truck tires or tires ranging in size from 7.50x20 to
12R24.5; and

(C) other tires such as farm tractor, earth mover,
motorcycle, golf cart, ATV, etc.

(iii) the number or tons of waste tires shipped to each
waste tire recycler or processor for a waste tire recycler,
including the name, address, and telephone number of each
recycler or processor;

(iv) the number of tires shipped as used tiresto beresold;

(v) the number of waste tires placed in a permitted waste
tire storage facility; and

(vi) the number of tiresdisposed in apermitted landfill, or
put to other legal use.

(c) The activity report may be submitted in electronic
format.

(10) Revocation of Registration.

(@) The registration of a waste tire transporter may be
revoked upon the Executive Secretary finding that:

(i) the activities of the waste tire transporter that are
regulated under Section R315-320-4 have been or are being
conducted in a way that endangers human hedth or the
environment;

(i) the waste tire transporter has made a material
misstatement of fact in applying for or obtaining a registration
as a waste tire transporter or in the quarterly activity report

required by Subsection R315-320-4(9);

(iii) thewastetiretransporter has provided arecycler with
amaterial misstatement of fact which the recycler subsequently
used as documentation in a request for partial reimbursement
under Section 19-6-813;

(iv) thewastetiretransporter hasviolated any provision of
the Waste Tire Recycling Act, Title 19 Chapter 6, or any order,
approval, or ruleissued or adopter under the Act;

(v) the waste tire transporter failed to meet or no longer
meets the requirements of Section R315-320-4;

(vi) the waste tire transporter has been convicted under
Subsection 19-6-822; or

(vii) thewastetiretransporter hashad theregistration from
aloca government or alocal health department revoked.

(b) Registration will not be revoked for submittal of
incomplete information required for registration or a
reimbursement request if the error was not a material
misstatement.

(c) For purposes of Subsection R315-320-4(10)(a), the
statements, actions, or failure to act of a waste tire transporter
shall include the statements, actions, or failure to act of any
officer, director, agent or employee of thewastetiretransporter.

(d) Theadministrative procedures set forth in Rule R315-
12 shall govern revocation of registration.

R315-320-5. Waste Tire Recycler Requirements.

(1) Each wastetire recycler requesting the reimbursement
allowed by Subsection 19-6-809(1), must apply for, receive, and
maintain a current waste tire recycler registration certificate
from the Executive Secretary.

(2) Each applicant for registration as awastetire recycler
shall complete a waste tire recycler application form provided
by the Executive Secretary and provide the following
information:

(a) business name;

(b) addresstoinclude:

(i) mailing address; and

(i) site addressif different from mailing address;

(c) telephone number;

(d) owner name;

(e) operator name;

(f) description of the recycling process;

proof that the recycling process described in
Subsection R315-320-5(2)(f) is being conducted at the site or
that therecycler hasthe ability to conduct the processat the site;

(h) estimated number of tiresto berecycled each year; and

(i) liability insurance information as follows:

(i) name of company issuing policy;

(i) proof of theamount of liability insurance coverage; and

(i) term of palicy.

(3) A waste tire recycler shall demonstrate financial
responsibility for bodily injury and property damage, including
bodily injury and property damage to third parties caused by
sudden or nonsudden accidental occurrences arising from
storing and recycling waste tires. The waste tire recycler shall
have and maintain liability coverage for sudden or nonsudden
accidental occurrences in the amount of $300,000.

(4) A waste tire recycler shal notify the Executive
Secretary of:

(@) any change in liability insurance coverage within 5
working days of the change; and

(b) any other change in the information provided in
Subsection R315-320-5(2) within 20 days of the change.

(5) A registration certificate will beissued to an applicant
following the:

(@) completion of the application required by Subsection
R315-320-5(2);

(b) presentation of proof of liability coverage as required
by Subsection R315-320-5(3); and
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(c) payment of the fee as established by the Annual
Appropriations Act.

(6) A waste tire recycler registration certificate is not
transferable and shall be issued for aterm of one year.

(7) If awastetirerecycler isrequired to beregistered by a
local government or alocal health department:

(@) the waste tire recycler may be assessed an annual
registration fee by the local government or loca hedth
department according to the following schedule:

(i) if upto 200 tons of wastetires arerecycled per day, the
fee shall not exceed $300;

(ii) if 201 to 700 tons of waste tires are recycled per day,
the fee shall not exceed $400; or

(iii) if over 700 tonsof wastetiresarerecycled per day, the
fee shall not exceed $500.

(b) The Executive Secretary shall issue anon-transferable
registration certificate upon the applicant meeting the
requirements of Subsections R315-320-5(2) and (3) and shall
not requirethe payment of thefee specified in Subsection R315-
320-5(5)(c), if thefee allowed by Subsection R315-320-5(7)(a)
is assessed.

(c) Theregistration certificate shall be valid for one year.

(8) Waste tire recyclers must meet the requirements of
Rule R315-314 for waste tires stored in piles.

(9) Revocation of Registration.

(a) Theregistration of awastetirerecycler may berevoked
upon the Executive Secretary finding that:

(i) theactivities of thewastetirerecycler that areregulated
under Section R315-320-5 have been or are being conducted in
away that endangers human health or the environment;

(i) the waste tire recycler has made a materia
misstatement of fact in applying for or obtaining a registration
as awaste tire recycler;

(iii)  the waste tire recycler has made a materia
misstatement of factinapplyingfor partial reimbursement under
Section 19-6-813;

(iv) the waste tire recycler has violated any provision of
the Waste Tire Recycling Act, Title 19 Chapter 6, or any order,
approval, or ruleissued or adopted under the Act;

(v) thewastetire recycler has failed to meet or no longer
meets the regquirements of Subsection R315-320-5(1);

(vi) the waste tire recycler has been convicted under
Subsection 19-6-822; or

(vii) thewastetirerecycler has had theregistration from a
local government or alocal health department revoked.

(b) Registration will not be revoked for submittal of
incomplete information required for registration or a
reimbursement request if the error was not a materia
misstatement.

(c) For purposes of Subsection R315-320-5(9)(a), the
statements, action, or failure to act of awastetire recycler shall
include the statements, actions, or failure to act of any officer,
director, agent, or employee of the waste tire recycler.

(d) Theadministrative procedures set forth in Rule R315-
12 shall govern revocation of registration.

R315-320-6. Reimbursement for Recycling Waste Tires.

(1) Nopartial reimbursement request submitted by awaste
tire recycler for the first time, or the first time a specific
recycling process or a beneficial use activity is used, shall be
approved by alocal health department under Section 19-6-813
until the local heath department has received from the
Executive Secretary a written certification that the Executive
Secretary has determined the processing of the waste tires is
recycling or a beneficial use. If the reimbursement request
contains sufficient information, the Executive Secretary shall
make the recycling or beneficial use determination and notify
the local health department in writing within 15 days of
receiving the request for determination.

(2) No partia reimbursement may be requested or paid for
waste tires that were generated in Utah and recycled at an out-
of-state location except as alowed by Subsection 19-6-
809(1)(a)(ii)(C) or (D).

(3) Inaddition to any other penalty imposed by law, any
person who knowingly or intentionally provides false
information required by Section R315-320-5 or Section R315-
320-6 shall beineligibleto receiveany reimbursement and shall
return to the Division of Finance any reimbursement previously
received that was obtained through the use of falseinformation.

R315-320-7. Reimbursement for the Removal of an
Abandoned Tire Pileor aTire Pile at a Landfill Owned by
a Governmental Entity.

(1) A county or municipality applying for payment for
removal of an abandoned tire pile or atire pile at a county or
municipal owned landfill shall meet the requirements of Section
19-6-811.

(2) Determination of Reasonability of a Bid.

(@ The following items shal be submitted to the
Executive Secretary when requesting a determination of
reasonability of a bid as specified in Subsections 19-6-811(3)
and (4):

(i) acopy of the bid;

(ii) aletter from the local health department stating that
the tire pile is abandoned or that the tire pile is at a landfill
owned or operated by a governmental entity; and

(iii) awritten statement from the county or municipality
that the bidding was conducted according to the legal
requirements for competitive bidding.

(b) The Executive Secretary will review the submitted
documentation in accordance with Subsection 19-6-811(4) and
will inform the county or municipality if the bid is reasonable.

(c) A determination of reasonability of the bid will be
made and the county or municipality notified within 30 days of
receipt of the request by the Executive Secretary.

(d) A bid determined to be unreasonable shall not be
deemed digible for reimbursement.

(3) If the Executive Secretary determines that the bid to
remove waste tires from an abandoned wastetire pile or froma
wastetirepileat alandfill owned or operated by agovernmental
entity is reasonable and that there are sufficient moniesin the
trust fund to pay the expected reimbursements for the
transportation, recycling, or beneficial use under Section 19-6-
809 during the next quarter, the Executive Secretary may
authorize a maximum reimbursement of:

() 100% of a waste tire transporter's or recycler's costs
allowed under Subsection 19-6-811(2) to removethewastetires
from the waste tire pile and deliver the waste tiresto arecycler
if nowastetires have been added to the wastetire pile after June
30, 2001; or

(b) 60% of a waste tire transporter's or recycler's costs
allowed under Subsection 19-6-811(2) to removethewastetires
from the waste tire pile and deliver the waste tires to arecycler
if waste tires have been added to the waste tire pile after June
30, 2001.

KEY: solid waste management, waste disposal
October 15, 2003
Notice of Continuation March 1, 2004

19-6-105
19-6-819
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Policy.
R414-9. Federally Qualified Health Centers.
R414-9-1. Introduction and Authority.

(1) ThisruleestablishesM edicaid payment methodol ogies
for federally quaified health centers (FQHCs).

(2) Thisrule is authorized by 42 CFR Subpart X, and
Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-9-2. Definitions.

In addition to the definitions in R414-1, the following
definitions apply to thisrule:

(1) "Federaly Qualified Health Center" means an entity
that isaFederally Qualified Health Center under the provisions
of 42 CFR Subpart X.

(2) "Rural Health Clinic" means an entity that is a Rural
Health Clinic under the provisions of 42 CFR Subpart X.

R414-9-3. Payment Choicesfor FQHCs.

(1) An FQHC may elect to be paid under either the
Prospective Payment M ethod (PPS) asdescribed in R414-9-4 or
the Alternate Payment M ethod (APM) asdescribed in R414-9-5.

(2) If an FQHC elects to change its payment method in
subsequent years, it must elect to do so no later than thirty days
prior to the beginning of the FQHC's fiscal year by written
notice to the Department.

R414-9-4. Prospective Payment System.

The Department paysFQHCsunder aProspective Payment
System (PPS) that conforms to the Federal methodology as
contained in section 702 of the federal Benefits Improvement
and Protection Act of 2001 (BIPA) and 42 CFR 405.2462
through 405.2472, 2002 edition, which areadopted by reference
and modified as follows:

(1) The Department makes supplemental paymentsfor the
difference between the amounts paid by Managed Care
Organizations (MCOs) that contract with FQHCs and the
amounts the FQHCs are entitled to under the PPS as they are
estimated and paid quarterly to the FQHCs. The Department
makes quarterly interim payments no later than thirty days after
the end of the quarter based on the most recent prior annual
reconciliation. As necessary, the Department settles annual
reconciliations with each FQHC.

(2) The Department requires FQHCsto contract with local
Mental Health service (MH) providersthat are paid acapitation
rate by DHCF to avoid duplicate payments. FQHC MH charges
arebilledto MH providerswhich reimburse FQHCsonthebasis
of the MH provider fee schedule.

(3) For FQHCs servicing MCOs and capitated MH
organizations, the Department annually determines and settles
the difference between FQHC encounter rate and the MCO,
MH, and third party liability reimbursement.

R414-9-5. Alternate Payment M ethod.

(1) The Department adopts an Alternate Payment Method
(APM). An FQHC is required to calculate the Ratio of
Beneficiary Charges to Total Charges Applied to Allowable
Cost as part of its agreement with the federal government. As
part of that calculation, it allocates allowable coststo Medicaid.
The Department multiplies the Medicaid allowable costs to by
the Medicaid charge percentage to determinethe amount to pay.
The Department makes interim payments on the basis of billed
charges from the FQHC, which reduce the annual settlement
amount. Third party liability collections by the FQHC for
Medicaid patients al so reduce the final cost settlements.

(2) An FQHC participating in the APM must provide the
Department annual cost reports and other cost information
required by the Department necessary to calculate the annual
settlement within ninety days from the close of its fiscal year,

including its calculations of its anticipated settlement. The
Department reviews submitted cost reports and provides a
preliminary payment, if applicable, to FQHCs. Within six
months after the end of the FQHC'sfiscal year, the Department
conducts areview or audit of submitted cost reports and makes
afinal settlement. Thisallow for inclusion of late filed claims
and adjustments processed after the submitted cost report was
prepared. If the Department overpaid an FQHC, the FQHC
must repay the overpayment. If the Department underpaid an
FQHC, the Department shall pay the FQHC the underpaid
amount.

(3) The Department compares the APM reimbursements
with the reimbursementscal cul ated using the PPS methodol ogy
described in R414-9-4 and pays the greater amount to the
FQHC.

R414-9-6. Rural Health Clinics.

(1) The Department reimburses al RHCs through a
Prospective Payment System (PPS) that conformsto the Federal
methodol ogy as contained in section 702 of the federal Benefits
Improvement and Protection Act of 2001 (BIPA) and 42 CFR
405.2462 through 405.2472.

(2) The Department pays each RHC the amount, on a per
visit basis, equal to the amount paid in the previous RHC fisca
year, increased by the percentage increase in the Medicare
economic index for primary care services, and adjusted to take
into account any increase or decrease in the scope of services
furnished by the RHC during that fiscal year.

(3) For newly qualified RHCs after Statefiscal year 2000,
the Department establishesinitia payments either by reference
to payments to other RHCs in the same or adjacent areas with
similar caseloads, or in the absence of other RHCs, by cost
reporting methods. After the initial year, payment is set using
the Medicare economic index methods used for other RHCs,
and adjustments for increases or decreases in the scope of
service furnished by the RHC during that fiscal year.

KEY: Medicaid, facility, reimbur sement
February 3, 2004 26-1-5
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Policy.
R414-58. Children'sOrgan Transplants.
R414-58-1. Authority and Purpose.
(1) Authority for thisruleisfound in Section 63-46a-3.
(2) The purpose of this rule is to set forth criteria to
determineeligibility for and the awarding of financial assistance
to children who need organ transplants.

R414-58-2. Definitions.

(1) "Eligiblerecipient" means aperson who is 18 years of
age or younger at thetime an application for financial assistance
is made and who has resided, or whose legal guardian has
resided, within the statefor at least six months prior to applying
for financial assistance.

(2) "Initial Medical Expenses" include assessments and
evaluations of prospective organ transplant recipients and
potential organ donors, actual surgical costs, post-operativecare
or treatment, COBRA payments, and spenddowns or other
related costsfor Medicaid or other public assistance eligibility,
but does not include travel and living expensesfor recipients or
families.

R414-58-3.
Transplants.
Eligible recipients may apply for financial assistance for
eligiblemedical expensesfor any type of organtransplant. Each
recipient shall have a maximum lifetime benefit of $10,000.

Allowable Medical Expenses and Organ

R414-58-4. Determining Eligibility.

Eligibility for awarding financia assistance shall be based
on:

(1) whether the person is an digible recipient; and

(2) documentation, through physician assessment and
evaluation, of the need for the organ transplant.

R414-58-5.
Recipients.

(1) Prior to awarding financial assistance the committee
shall review the recipient's request for assistance to determine:

(a) the needs of the eligible recipient both physically and
financialy; and

(b) the existence of other financial assistance including
availability of insurance or other state aid.

(2) Each digible recipient must apply for applicable
Medicaid, Medicaid disability, and Children's Health Insurance
Program assistance before the committee agrees to award any
financia assistance. Thisdoes not preclude the committee from
using funds to negotiate with transplant centers or hospitals to
place the name of the eligible recipient on awaiting list for an
organ transplant.

(3) Aspart of the review process alegal guardian of the
eligiblerecipient must sign areleaseto alow all medical records
of the child to be released to the Department of Health. The
Department of Health shall provide assistance to the committee
by determining:

(@) that the proposed organ transplant is not experimental;

Awarding Financial Assistance to Eligible

and

(b) the extent of the threat to the child's life without the
organ transplant.

(4) In addition, the committee must consider the
availability of funds in the Children's Organ Transplant trust
account before awarding financial assistance.

R414-58-6. Terms for Repayment of Financial Assistance
L oans.

Financia assistanceshall begivenintheformof aninterest
free loan. Terms, including amount and time frame for
repayment of loans shall be set forth in a contract as agreed to

by both parties.

R414-58-7. Waiver of Loan Repayment.

Applicants may request that all or part of the repayment
due under the contract for financial assistance be waived by the
committee. Asa condition of granting awaiver, the committee
shall make afinding that repayment of the financial assistance
would impose an undue financial burden on the child.

R414-58-8. Organ Donor Awareness Activities.

The committee shall adopt policies for the award of funds
from the Children's Organ Transplant trust account for Organ
Donor Awareness Activities.

KEY: organ transplants
February 17, 2000
Notice of Continuation February 3, 2004

26-1-5
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Policy.

R414-99. Chiropractic Services.

R414-99-1. Authority and Purpose.

This rule is authorized under the provisions of 42 CFR
410.21, 42 CFR 433.56 and Utah Code Section 26-18-3. It
establishes eligibility and access requirements and establishes
the reimbursement methodol ogy for chiropractic services.

R414-99-2. Client Eligibility Requirements.
Chiropractic services are available to categorically and
medically needy individuals.

R414-99-3. Program Access Requirements.

A client must obtain prior authorization fromthe Medicaid
authorization contractor, who either provides or manages all
Medicaid chiropractic servicesstatewide. Servicesrequested are
justified with sufficient information for approval.

R414-99-4. Service Coverage.

(1) Chiropractic servicesmay be provided when medically
necessary and include examination, diagnosis and manual
manipulations to influence joint and neurophysiological
function of the regions of the spine, including x-rays of the

ine.

(2) A client may receive only one treatment per day.

R414-99-5. Reimbursement for Chiropractic Service.

(1) Feesfor servicesfor which the Department of Health
will pay for chiropractic services are established from the
physician's fees for CPT codes as described in the State Plan,
Attachment 4.19-B, Section D Physicians. Fee scheduleswere
initially established after consultation with representatives.
Adjustments to the schedule are made in accordance with
appropriations and to produce efficient and effective services.

(2) The Department pays the lower of the amount billed
and the rate on the schedule. A provider shall not charge the
Department a fee that exceeds the provider's usua and
customary charges for the provider's private pay patients.

(3) The Department pays chiropractic providers through
the chiropractic contractor based on afixed encounter rate per
visit.

(4) A recipient must pay a $1.00 copayment for each
chiropractic visit. The Department deducts $1.00 from the
reimbursement paid to the provider for each client visit.

(@ The provider should collect the copayment amount
from the recipient.

(5) A Medicaid client who is achild under the age of 20,
pregnant, an institutionalized individual, a client whose gross
income before exclusions or deductions is below the federal
Temporary Assistance to Needy Families standard payment
allowance as verified by the eligibility caseworker and clients
obtaining servicesfor family planning purposesareexempt from
copayment requirements.

KEY: Medicaid, chiropractic services
February 17, 2004 26-18
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Policy.

R414-300. Primary Care Network, Covered-at-Work
Demonstration Waiver.

R414-300-1. Introduction and Authority.

This rule describes the benefits under the Primary Care
Network (PCN)Covered-at-Work Program. The PCN Covered-
at-Work Program is authorized by an amendment to awaiver of
federal Medicaid requirements approved by the federal Center
for Medicareand Medicaid Servicesand alowed under Section
1115 of the Social Security Act effective January 1, 1999. This
rule is authorized by Title 26, Chapter 18.

R414-300-2. Definitions.

"Spouse” means an individual who is married to an
applicant or enrollee and has not legaly terminated the
marriage.

R414-300-3. Nature of Program and Benefits.

(1) The Covered-at-Work Program provides cash
reimbursement to an enrollee who meets the eligibility
requirements and application requirements of R414-310. The
Covered-at-Work Program providesbenefitsasdescribedinthis
section.

(2) The reimbursement shall not exceed the amount the
employee pays toward the cost of the employee's employer-
sponsored coverage for the empl oyee and the employee's spouse
if covered under the employee's plan. The employer must pay
at least 50 percent of the employee's health insurance premium.

(3) Theamount of reimbursement for asingle person or for
a married couple when only one spouse is eligible for the
reimbursement, will be provided on the following schedule, in
the designated amounts:

(@ Up to $50 per month for the first 24 months of
ligibility.

(b) Up to $40 per month for the next 12 months (third
year)of digibility.

(c) Up to $30 per month for the next 12 months (fourth
year)of digibility.

(d) Up to $20 per month for the last 12 months (fifth
year)of digibility.

(4) The amount of reimbursement for a married couple
when both spouses are eligible for the reimbursement and both
are covered under the same employer sponsored plan, will be
provided on thefollowing schedule, in the designated amounts:

(& Up to $100 per month for the first 24 months of
ligibility.

(b) Up to $80 per month for the next 12 months (third
year)of digibility.

(c) Up to $60 per month for the next 12 months (fourth
year)of digibility.

(d) Upto $40 per month for the last 12 months (fifth year)
of eligibility.

(5) The amount of reimbursement for a married couple
when both spouses are digible for the reimbursement but are
covered under their own separate employer-sponsored plans,
will be provided as described in subsection (3) for each spouse.

(6) Benefits provided to a Covered-at-Work enrollee are
limited to alifetime maximum of 60 months.

KEY: Medicaid, primary care network, covered-at-work
benefits
February 10, 2004 26-18-3
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Policy.

R414-310. Medicaid Primary CareNetwork Demonstration
Waiver.

R414-310-1. Authority.

This rule sets forth the €igibility requirements for
enrollment under the Medicaid Primary Care Network. The
Primary Care Network is authorized by a waiver of federal
Medicaid requirements approved by the federal Center for
Medicare and Medicaid Services and allowed under Section
1115 of the Social Security Act effective January 1, 1999. This
rule is authorized by Title 26, Chapter 18.

R414-310-2. Definitions.

The following definitions apply throughout thisrule:

(1) "Applicant" means an individua who applies for
benefits under the Primary Care Network program or the
Primary Care Network - Covered-at-Work program, but whois
not an enrollee.

(2) "Best estimate” meansthe Department's determination
of a household's income for the upcoming certification period
based on past and current circumstances and anticipated future
changes.

(3) "Co-payment and co-insurance" meansaportion of the
cost for amedical service for which the enrolleeis responsible
to pay for services received under the Primary Care Network.

(4) "Deeming" or "deemed" means a process of counting
income from a spouse or an aien's sponsor to decide what
amount of income after certain alowable deductions, if any,
must be considered income to an applicant or enrollee.

(5) "Department” means the Utah Department of Health.

(6) "Enrollee" means an individual who has applied for
and been found eligiblefor the Primary Care Network program
or the Primary Care Network - Covered-at-Work Program and
has paid the enrollment fee.

(7) "Enrollment fee" means a payment that an applicant or
an enrollee must pay to the Department to enroll in and receive
coverage under the Primary Care Network or the Primary Care
Network - Covered-at-Work program.

(8) "Incomeaveraging" meansaprocess of using ahistory
of past and current income and averaging it over a determined
period of timethat is representative of future income.

(9) "Income anticipating" meansaprocessof using current
facts regarding rate of pay, number of working hours, and
expected changes to anticipate future income.

(10) "Incomeannualizing" meansaprocessof determining
the average annual income of a household, based on the past
history of income and expected changes.

(11) "Loca office" means any Bureau of Eligibility
Services or Department of Workforce Services office location,
outreach location, or telephone location where an individual
may apply for medical assistance.

(12) "Primary CareNetwork" includestwo programsunder
a federal waiver of Medicaid regulations. The two programs
are:

(@) The Primary Care Network Program. This program
provides primary care medical servicesto uninsured adultswho
do not otherwise quaify for Medicaid, and;

(b) TheCovered-at-Work Program. Thisprogram provides
cash reimbursement for all or part of the insurance premium
paid by an employee for health insurance coverage through an
employer-sponsored health insurance plan that covers the
employee and the employee's spouse if the spouse is also
covered by the employee's plan.

(13) "Recertification month" means the last month of the
digibility period for an enrollee.

(14) "Spouse" meansany individua who hasbeen married
to an applicant or enrollee and has not legally terminated the
marriage.

(15) "Verifications' means the proofs needed to decide if
an individual meets the eligibility criteriato be enrolled in the
program. Verifications may include hard copy documents such
as a hirth certificate, computer match records such as Socid
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the
digibility of theindividual.

(16) "Student hedth insurance plan” means a hedth
insurance plan that is offered to students directly through a
university or other educationa facility or through a private
health insurance company that offerscoverage plansspecifically
for students.

R414-310-3. Applicant and Enrollee Rights and
Responsibilities.

(1) Any person may apply or reapply any time for any
program.

(2) If aperson needs help to apply, he may have a friend
or family member help, or he may request help from the local
office or outreach staff.

(3) Applicants and enrollees must provide requested
information and verifications within the time limits given. The
Department may grant additional time to provide information
and verifications upon request of the applicant or enrollee.

(4) Applicants and enrollees have a right to be notified
about the decision made on an application, or other action taken
which affects their eligibility for benefits.

(5) Applicants and enrollees may look at information in
their casefilethat was used to make an eligibility determination.

(6) Anyonemay look at the policy manualslocated at any
Department local office.

(7) Anindividua must repay any benefits received under
the Primary Care Network program or the Covered-at-Work
program if the Department determines that the individual was
not eligible to receive such benefits.

(8) Applicants and enrollees must report certain changes
tothelocal officewithin ten days of the day the change becomes
known. The Department shall notify the applicant at thetime of
application of the changes that the enrollee must report. Some
examples of reportable changes include:

(@ An enrollee in the Primary Care Network program
begins to receive coverage under a group health plan or other
health insurance coverage.

(b) An enrallee in the Primary Care Network program
begins to have access to coverage under a group health plan or
other health insurance coverage.

(c) Anenrolleeinthe Covered-at-Work programno longer
pays for coverage under an employer-sponsored health plan.

(d) Anenrolleein the Primary Care Network program or
the Covered-at-Work program beginsto receive coverageunder,
or beginsto have access to student health insurance, Medicare
Part A or B, or the Veteran's Administration Health Care
System.

(e) An enrollee in the Covered-at-Work program has a
change in the amount the enrollee pays for coverage under an
employer-sponsored health plan.

(f) An enrollee leaves the household or dies.

(9) Anenrollee or the household moves out of state.

(h) Change of address of an enrollee or the household.

(i) Anenrollee entersapublicinstitution or an institution
for mental diseases.

(9) An applicant or enrollee has a right to request an
agency conference or afair hearing as described in R414-301.

(10) Anenrolleein the Primary Care Network programis
responsible for paying any required co-payments or co-
insuranceamountsto providersfor medical servicestheenrollee
receives which are covered under the Primary Care Network
program.

(11) An enrollee in the Covered-at-Work program must
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continueto pay premiums and remain enrolled in the employer-
sponsored health plan to be digible for benefits.

R414-310-4. General Eligibility Requirements.

(1) The provisions of R414-302-1, R414-302-2, R414-
302-3, R414-302-5, and R414-302-6 apply to applicants and
enrollees of the Primary Care Network program and the
Covered-at-Work program.

(2) Anindividual who is not aU.S. citizen and does not
meet the alien status requirements of R414-302-1 isnot digible
for any services or benefits under the Primary Care Network
program or the Covered-at-Work program.

(3) Applicants and enrollees are not required to provide
Duty of Support information to enroll in the Primary Care
Network program or the Covered-at-Work program. An
individual who would be €ligible for Medicaid but fails to
cooperate with Duty of Support requirements required by the
Medicaid program cannot enroll in the Primary Care Network
program or the Covered-at-Work program.

(4) Individuaswho must pay aspenddown or premium to
receive Medicaid can enroll in the Primary Care Network
program or the Covered-at-Work program if they meet the
program eligibility criteria in any month they do not receive
Medicaid.

R414-310-5. Verification and I nformation Exchange.

The provisions of R414-307-4 apply to applicants and
enrollees of the Primary Care Network program and the
Covered-at-Work program.

R414-310-6. Residents of Institutions.

The provisions of R414-302-4(1), (3) and (4) apply to
applicants and enrollees of the Primary Care Network program
and the Covered-at-Work program.

R414-310-7. Creditable Health Coverage.

(1) The Department adopts 42 CFR 433.138(b) and
435.610, 2000 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 1999, which are
incorporated by reference.

(2) An individua who is covered under a group health
plan or other creditablehealth insurance coverage, as defined by
the Health Insurance Portability and Accountability Act of 1996
(HIPAA), at thetime of applicationisnot eligiblefor enrollment
in the Primary Care Network program or the Covered-at-Work
program. Thisincludes coverage under Part A or B Medicare,
student health insurance, and the Veteran's Administration
Health Care System.

(3) Eligibility for the Primary Care Network program or
the Covered-at-Work program for an individual who has access
to but has not yet enrolled in health insurance coverage through
an employer or a spouse's employer will be determined as
follows:

(a) If the cost of the employer-sponsored coverage does
not exceed 5% of the household's gross income, the individual
is not eligible for the Primary Care Network program or the
Covered-at-Work program.

(b) If thecost of theemployer-sponsored coverage exceeds
5% but does not exceed 15% of the household's gross income,
the individual is not eligible for the Primary Care Network
program. Theseindividuals may be eligible for the Covered-at-
Work program if they choose to enroll in the employer-
sponsored coverage.

(c) If the cost of the empl oyer-sponsored coverage exceeds
15% of the househol d'sgrossincome, theindividual may choose
to enroll in either the Primary Care Network program or the
Covered-at-Work program. To enroll in the Covered-at-Work
program, the individua must enroll in the employer-sponsored
coverage.

(d) Theindividual isconsidered to haveaccessto coverage
even if the employer offers coverage only during an open
enrollment period.

(4) Anindividual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for enrollment in the Primary Care Network or the
Covered-at-Work program.

(5) An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for
enrollment in the Primary Care Network program or the
Covered-at-Work program. An individual who is eligible to
enroll in the VA Hedth Care System, but who has not yet
enrolled, may beeligiblefor the Primary Care Network program
or the Covered-at-Work program while waiting for enrollment
in the VA Hedth Care System to become effective. To be
digible during this waiting period, the individual must initiate
the processto enroll inthe VA Health Care System. Eligibility
for the Primary Care Network program or the Covered-at-Work
program ends once the individual becomes enrolled in the VA
Hedlth Care System.

(6) Individuals who are full-time students at a university
or college, and who can enroll in student heath insurance
coverage are not eligibleto enroll in the Primary Care Network
program or the Covered-at-Work program.

(7) The Department shall deny eligibility if the applicant
or spouse has voluntarily terminated health insurance coverage
within the six months immediately prior to the application date
for enrollment under the Primary Care Network program or the
Covered-at-Work program. Eligibility for the Primary Care
Network or the Covered-at-Work program may begin six
monthsafter the prior insurance coverage expires. An applicant
or applicant's spouse who voluntarily discontinues health
insurance coverage under a COBRA plan or under the state
Health Insurance Pool, or who isinvoluntarily terminated from
an employer's plan may be digible for the Primary Care
Network or the Covered-at-Work program without asix month
waiting period.

(8) Notwithstanding the limitations in this section, an
individual with creditable health coverage operated or financed
by the Indian Health Services may enroll in the Primary Care
Network program or the Covered-at-Work program.

9) Individuals must report at application and
recertification whether each individual for whom enrollment is
being requested has access to or is covered by a group health
plan or other creditable health insurance coverage. This
includes coverage which may be availabl e through an employer
or a spouse's employer, a student health insurance plan,
Medicare Part A or B, or the VA Health Care System.

(10) The Department shall deny an application or
recertification if the applicant or enrollee fails to respond to
questionsabout healthinsurance coveragefor any individual the
household seeks to enroll or recertify in the program.

R414-310-8. Household Composition.

(1) The following individuals are included in the
household when determining household size for the purpose of
computing financia eligibility for the Primary Care Network
Program or the Covered-at-Work program:

(a) theindividudl;

(b) theindividua's spouse living with the individual; and

(c) any dependent children of the individual or the
individual's spouse who are under age 19 and living with the
individual.

(2) A household member who is temporarily absent for
schooling, training, employment, medical treatment or military
service, or who will return hometo live within 30 daysfromthe
date of application is considered part of the household.

R414-310-9. Age Requirement.
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(1) Anindividual must be at least 19 and not yet 65 years
of age to enrall in the Primary Care Network program or the
Covered-at-Work program.

(2) The month in which an individua's 19th birthday
occurs is the first month the person can be digible for
enrollment in the Primary Care Network program or the
Covered-at-Work program; however, if the individual could
enroll in the Children's Health Insurance Program for that
month, theindividual cannot enroll inthe Primary CareNetwork
program or the Covered-at-Work program until the following
month.

(3) The benefit effective date for the Primary Care
Network program or the Covered-at-Work program cannot be
earlier than the date of the 19th birthday.

(4) Theindividual's65th birthday month isthe last month
the person can be eligible for enrollment in the Primary Care
Network program or the Covered-at-Work program.

R414-310-10. Income Provisions.

(1) Tobec€ligibleto enroll in the Primary Care Network
program or the Covered-at-Work program, a household's
countable gross income must be equal to or less than 150% of
the federal non-farm poverty guideline for a household of the
same size. An individual with income above 150% of the
federal poverty guidelineis not allowed to spend down income
to be éigible under the Primary Care Network program or the
Covered-at-Work program. All gross income, earned and
unearned, received by theindividua and theindividual'sspouse
is counted toward household income, unless this section
specifically describes a different treatment of the income.

(2) Anyincomein atrust that isavailableto, or isreceived
by a household member, is countable income.

(3) Payments received from the Family Employment
Program, Working Toward Employment program, refugee cash
assi stance or adoption support servicesasauthorized under Title
35A, Chapter 3 are countable income.

(4) Renta income is countable income. The following
expenses can be deducted:

(a) taxes and attorney fees needed to make the income
available;

(b) upkeep and repair costs necessary to maintain the
current value of the property;

(c) utility costs only if they are paid by the owner; and

(d) interest only on a loan or mortgage secured by the
rental property.

(5) Cash contributions made by non-household members
are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(6) Theinterest earned from payments made under asales
contract or aloan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

7) Needs-based V eteran’spensionsare counted asincome.
Only the portion of aVeteran's Administration check to which
the individual islegally entitled is countable income.

(8) Child support payments received by a parent in the
household which is in repayment of past due child support is
counted as income for the parent. Current child support
payments received for a dependent child living in the home are
counted as that child's income.

(9) In-kind income, whichisgoodsor servicesprovidedto
theindividua from a non-household member and which is not
intheform of cash, for which theindividual performed aservice
or whichisprovided as part of theindividual'swagesis counted
as income. In-kind income for which the individual did not
perform aservice, or did not work to receive, is not counted as
income.

(10) Supplemental  Security Income and State
Supplemental payments are countable income.

(11) Income, unearned and earned, shall be deemed from
an dien's sponsor, and the sponsor's spouse, if any, when the
sponsor has signed an Affidavit of Support pursuant to Section
213A of the Immigration and Nationality Act on or after
December 19, 1997. Sponsor deeming will end when the alien
becomesanaturalized U.S. citizen, or hasworked 40 qualifying
quarters as defined under Title I of the Social Security Act or
can be credited with 40 qualifying work quarters. Beginning
after December 31, 1996, a creditable qualifying work quarter
isone during which thealien did not receive any federal means-
tested public.

(12) Incomethat isdefined in 20 CFR 416(K) Appendix,
2000 edition, which is incorporated by reference, is not
countable.

(13) Paymentsthat are prohibited under other federal laws
from being counted as income to determine eligibility for
federaly-funded medical assistance programsarenot countable.

(14) Death benefitsare not countableincometo the extent
that the funds are spent on the deceased person's burial or last
illness.

(15) A bonafide loan that an individual must repay and
that theindividual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(16) Child Care Assistance under Title XX is not
countable income.

(17) Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the State
Department of Health are not countable income.

(18) Earned and unearned income of achild who isunder
age 19isnot counted if the child is not the head of a household.

(19) Educational income, such as educationa loans,
grants, scholarships, and work-study programsarenot countable
income. The individua must verify enrollment in an
educational program.

(20) Reimbursements for employee work expenses
incurred by an individual are not countable income.

(21) The value of food stamp assistance is not countable
income.

R414-310-11. Budgeting.

This section describes methodsthat the Department usesto
determinethe househol d's countablemonthly or annual income.

(1) Thegrossincome of al household membersiscounted
in determining the eligibility of the applicant or enrollee, unless
theincome is excluded under thisrule. Only expensesthat are
required to make an income available to the individual are
deducted from the gross income. No other deductions are
alowed.

(2) The Department determinesmonthly income by taking
into account the months of pay where an individua receives a
fifth paycheck when paid weekly, or athird paycheck when paid
every other week. The Department multiplies the weekly
amount by 4.3 to obtain a monthly amount. The Department
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3) The Department shall determine an individua's
digibility prospectively for the upcoming certification period at
thetime of application and at each recertification for continuing
digibility. The Department determines prospective eligibility
by using the best estimate of the household's average monthly
income that is expected to be received or made availableto the
household during the upcoming certification period. The
Department prorates income that is received less often than
monthly over the certification period to determine an average
monthly income. The Department may request prior years' tax
returns as well as current income information to determine a
household'sincome.

(4) Methods of determining the best estimate are income
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averaging, income anticipating, and income annualizing. The
Department may use a combination of methods to obtain the
most accurate best estimate. The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period. The Department may use different
methods for different types of income received in the same
household.

(5) The Department determinesfarm and self-employment
income by using the individual's most recent tax return forms.
If tax returns are not available, or are not reflective of the
individual's current farm or self-employment income, the
Department may request income information from the most
recent time period during which theindividual had farm or self-
employment income. The Department deducts40% of the gross
income as a deduction for business expenses to determine the
countable income of the individual. For individualswho have
business expenses greater than 40%, the Department may
exclude more than 40% if the individual can demonstrate that
the actual expenses were greater than 40%. The Department
deducts the same expenses from gross income that the Internal
Revenue Service allows as self-employment expenses.

(6) The Department may annualize income for any
household and specificaly for households that have self-
employment income, receiveincome sporadically under contract
or commission agreements, or receive income at irregular
interval s throughout the year.

(7) The Department may request additional information
and verification about how a household is meeting expenses if
the average househol d income appearsto beinsufficient to meet
the household's living expenses.

R414-310-12. Assets.
There is no asset test for eligibility in the Primary Care
Network program or the Covered-at-Work program.

R414-310-13. Application Procedure.

(1) The Department adopts42 CFR 435.907 and 435.908,
2000 ed., which are incorporated by reference.

(2) The applicant must complete and sign a written
application or complete an application on-line via the Internet
to enroll inthe Primary Care Network program or the Covered-
at-Work program.

(3) The Department accepts any Department-approved
application formfor medical assistance programs offered by the
state asan application for the Primary Care Network program or
the Covered-at-Work program.

(a) If an applicant cannot write, he must make hismark on
the application form and have at least one withess to the
signature.

(b) The date of application is the day the signed
application form is received by the Department.

(c) If alega guardian or power of attorney has been
appointed, or thereisapayeefor theindividual, the Department
shall make all forms and other documents in the name of both
the individual and the individual's representative.

(d) An authorized representative may apply for the
applicant if unusua circumstances prevent the individual from
compl eting the application processhimself. The applicant must
sign the application form if possible.

(e) The Department shall reinstate amedical case without
requiring anew application if the case was closed in error. The
Department shall not require a new application if the case was
closed for failure to complete arecertification or comply with a
request for information or verification if the enrollee complies
before the effective date of the case closure or by the end of the
month immediately following the month the case was closed.

(4) An applicant may withdraw an application for the
Primary Care Network program or the Covered-at-Work

programany timebeforethe Department completesan eligibility
decision on the application.

(5) The applicant shall pay an annual enrollment fee to
enroll in the Primary Care Network Program or the Primary
CareNetwork - Covered-at-Work Program oncethe Department
has determined that the individual meets the digibility criteria
for enrollment.

(a) Coveragedoesnot begin until the Department receives
the enrollment fee.

(b) Theenrollment fee covers both the individual and the
individual's spouse if the spouse is also requesting enrollment
in the Primary Care Network or the Primary Care Network -
Covered-at-Work Program.

(c) The enrollment fee is required at application, and at
each recertification.

(d) Theenrollment fee must be paid to the Department in
cash, or by check or money order made out to the Department
of Health.

(e) Theenrollment feefor anindividua or married couple
receiving Genera AssistancefromtheDepartment of Workforce
Servicesis $15. The enrollment feefor any other individua or
married couple is $50.

(6) If an eligible household requests enrollment for a
spouse, the application date for the spouse is the date of the
request. A new application form is not required; however, the
household shall providetheinformation necessary to determine
digibility for the spouse, including information about accessto
creditable health insurance, including Part A or B Medicare,
student health insurance, and the VA Hedlth Care System.

(@) Coverage or benefits for the spouse will be alowed
from the date of application through the end of the current
certification period.

(b) A new enrollment feeis not required to add a spouse
during the current certification period.

(c) A newincometestisnot required to add the spousefor
the months remaining in the current certification period.

(d) A spouse may be added only if the Department has not
stopped enrollment under section R414-310-16.

(e) Income of the spouse will be considered and payment
of the enrollment fee will be required at the next scheduled
recertification.

R414-310-14. Eligibility Decisions and Recertification.

The Department adopts 42 CFR 435.911 and 435.912,
2000 ed., which are incorporated by reference.

(1) Atapplicationand recertification, the Department shall
determine if the individual is eligible for Medicaid before
determining eligibility for the Primary Care Network program
or the Covered-at-Work program. Anindividual whoiseligible
for a Medicaid program without paying a spenddown cannot
enroll inthe Primary Care Network program or the Covered-at-
Work program. If the individual must pay a spenddown to
become dligible for Medicaid, the individual may choose to
enroll inthe Primary Care Network program or the Covered-at-
Work program instead of paying a spenddown to receive
Medicaid.

(2) To enrall, the individual must meet the eligibility
criteriafor enrollment in the Primary Care Network program or
the Covered-at-Work program, and it must be a time when the
Department has not stopped enrollment under section R414-
310-16. For the Primary Care Network program, theindividual
must pay the enrollment fee.

(3) The Department shall complete a determination of
digibility or indligibility for each application unless:

(a) theapplicant voluntarily withdrawstheapplication and
the Department sends a notice to the applicant to confirm the
withdrawal;

(b) the applicant died; or

(c) theapplicant cannot belocated or has hot responded to
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requests for information within the 30 day application period.

(4) The enrollee must recertify at least every 12 months.

(5) The Department may require the applicant, the
applicant's spouse, or the applicant's authorized representative
to attend an interview as part of the application and
recertification process. Interviews may be conducted in person
or over the telephone, at the Department’s discretion.

(6) Theenrollee must complete the recertification process
and provide the required verifications by the end of the
recertification month. The case will be closed at the end of the
recertification month if the enrollee does not complete the
recertification processand provide required verifications by the
end of the recertification month. If an enrollee does not
complete the recertification by the end of the recertification
month, but completes the process and provides required
verifications by the end of the month immediately following the
recertification month, coverage will be reinstated as of the first
of that month if the individual continuesto be eligible and pays
the enrollment fee.

(7) TheDepartment may extend therecertification duedate
if the enrollee demonstrates that amedical emergency, death of
an immediate family member, natura disaster or other similar
cause prevented the enrollee from compl eting therecertification
process on time.

R414-310-15. Effective Date of Enrollment and Enrollment
Period.

(1) The effective date of enroliment in the Primary Care
Network program or the Covered-at-Work program is the day
that a completed and signed application or an on-line
application is received by the Department. The Department
shall not provide any benefits or pay for any services received
before the effective enrollment date.

(2) Theeffectivedate of re-enrollment for arecertification
in the Primary Care Network program or the Covered-at-Work
program is the first day of the month after the recertification
month, if the recertification is completed as described in R414-
310-14, (6).

(3) If the enrollee does not complete the recertification as
described in R414-310-14, (6), and the enrollee does not have
good cause for missing the deadline, the effective date of re-
enrollment in the Primary Care Network program or the
Covered-at-Work program, shall be the day that a completed
recertification form, or a new application form, is received by
the Department. If a gap in enrollment occurs because an
enrolleedoesnot compl etetherecertifi cation processwithin this
time frame, the Department shall not cover medical expenses
incurred before the new enrollment effective date for the
Primary Care Network program or provide reimbursement for
premiums paid in a month for which the individua was not
enrolled in the Covered-at-Work program.

(4) An individual found €ligible for the Primary Care
Network program or the Covered-at-Work program shall be
eligible from the date of application through the end of the
application month and for the following 12 months. If the
enrollee compl etes the redetermination process in accordance
with R414-310-14(6) and continues to be eligible, the
recertification period will be for an additional 12 months.
Eligibility could end before the end of a 12-month certification
period for any of the following reasons:

(@) theindividua turns age 65;

(b) theindividual dies;

(c) theindividual moves out of state or cannot be located;

(d) theindividua entersapublicinstitution or an Institute
for Mental Disease.

(e) an individua on the Covered-at-Work program
discontinues enrollment in employer-sponsored insurance
coverage.

(5) Anindividua enrolled in the Primary Care Network

programloseseligibility whentheindividual enrollsinany type
of group hedth plan or other creditable hedth insurance
coverageincluding employer-sponsored coverage. However, an
individual who enrolls in an employer-sponsored plan may
switch to the Covered-at-Work programif theindividual reports
to the Department within 10 days of enrolling that he or she has
enrolled inan employer-sponsored plan, and if the requirements
defined in R414-310-7(3)(b) or (c) are met.

(6) An enrolleein the Primary Care Network who reports
within 10 days that he or she has gained access to enrall in
empl oyer-sponsored coveragemay either switchtothe Covered-
at-Work program based on therequirements of R414-310-7 and
on the requirement that the individual enrollsin the employer-
sponsored coverage, or may remain on the Primary Care
Network through the end of the current certification period if
the individual chooses not to enroll in the empl oyer-sponsored
coverage.

(7) Anindividual enrolled in the Primary Care Network
program or Covered-at-Work programloseséligibility whenthe
individual enrollsin or gainsaccessto student health insurance,
Medicare Part A or B or the Veteran's Administration Health
Care System.

(8) If aPrimary Care Network or Covered-at-Work case
closesfor any reason, other than to become covered by another
Medicaid program, and remains closed for one or morecalendar
months, the individual must submit a new application to the
Department to reapply. The individual must meet al the
requirements of a new applicant including paying a new
enrollment fee.

(9) If aPrimary Care Network or Covered-at-Work case
closes because the enrollee is eligible for another Medicaid
program and there is no break in coverage between the
programs, the individual may reenroll in the Primary Care
Network or the Covered-at-Work program for the remainder of
the current certification period. Theindividua isnot required
to complete anew application or have anew income digibility
determination. Theindividual must continueto meet thecriteria
defined in R414-310-7. Theindividual isnot required to pay a
new enrollment fee for the months remaining in the current
certification period.

(20) Lifetimedigibility for benefitsunder the Covered-at-
Work program is limited to 60 months for each enrollee.

R414-310-16. Enrollment Limitation.

The Department shall limit enrollment in the Primary Care
Network program and the Covered-at-Work program.

(1) The Department may stop enrollment of new
individuals at any time based on availability of funds.

(2) The Department shall not maintain waiting listsduring
atime period that enrollment of new individuasis stopped.

(3) If enrollment has not been stopped, individuals may
apply for the Primary Care Network program or the Covered-at-
Work program.

R414-310-17. Notice and Termination.

(1) The department adopts 42 CFR 431.206, 431.210,
431.211, 431.213, 431.214, 435.919, 2000 ed., which are
incorporated by reference.

(2) The Department shall notify an applicant or enrolleein
writing of theeligibility decision made on the application or the
recertification.

(3) The Department shal terminate an individua's
enrollment upon enrollee request or upon discovery that the
individual isnolonger eligible. The Department shall terminate
an individua'senrollment if theindividual failsto completethe
recertification process on time.

R414-310-18. Improper Medical Coverage.
(1) Anindividual who receivesbenefitsunder the Primary



UAC (Asof March 1, 2004) Printed: May 11, 2004

Page 71

Care Network program or the Covered-at-Work program for
which heisnot éigible is responsible to repay the Department
for the cost of the benefits received.

(2) Andlien and the alien's sponsor are jointly liable for
benefits received for which the individual was not dligible.

KEY: Medicaid, primary care, demonstration
February 10, 2004 26-18-1
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R428. Health, Center for Health Data, Health Care
Statistics.
R428-10. Health Data Authority Hospital Inpatient

Reporting Rule.
R428-10-1. Legal Authority.

Thisrule is promulgated under authority granted by Title
26, Chapter 33a, and in accordance with the Health Data Plan.

R428-10-2. Purpose.

This rule establishes the reporting standards for inpatient
dischargedataby licensed hospitals. Inpatient dischargedataare
needed to develop and maintain a statewide hospital inpatient
discharge data base.

R428-10-3. Definitions.

These definitions apply to rule R428-10.

(1) "Office" asdefined in R428-2-3(A).

(2) "Discharge data' meansthe consolidation of complete
billing, medical, and personal information describing a patient,
the services received, and charges billed for a single inpatient
hospital stay into a discharge data record.

(3) "Hospital" meansafacility thatislicensed under R432-
100.

(4) "Level 1 data element” means a required reportable
data element.

(5) "Level 2 data element” means a data el ement that is
reported when the information is available from the patient's
hospital record.

(6) "Patient Social Security number" isthe socia security
number of the patient receiving inpatient care.

(7) "Record linkage number" is an irreversible, unique,
encrypted number that will replace patient social security
number. The Office assigns the number to serve as a control
number for data analysis.

(8) "Uniformbilling form" meansthe uniformbilling form
recommended for use by the Nationa Uniform Billing
Committee.

R428-10-4. Source of Inpatient Hospital Discharge Data
Reporting.

The reporting source for hospita inpatient discharge data
is Utah licensed hospitals.

(1) A hospital facility, either general acutecareor specialty
hospital, shall report discharge data records for each inpatient
discharged from its facility.

(2) A hospita may designate an intermediary, such asthe
Utah Hospital Association, or may submit discharge data
directly to the committee.

(3) Each hospital isresponsible for compliance with these
rules. Use of a designated intermediary does not relieve the
hospital of its reporting responsibility.

(4) Each hospital shall designate a department within the
hospital and a person responsible for submitting the discharge
data records. This person shall also be responsible for
communicating with the Office.

R428-10-5. Data Submittal Schedule.

Each hospital shall submit to the Office asingle discharge
data record for each patient discharged according to the
schedule shown in Table 1, Hospital Discharge Data Submittal
Schedule, or aschedule mutually agreed upon by the Officeand
hospital. For a patient with multiple discharges, each hospital
shall submit a single discharge data record for each discharge.
For a patient with multiple billing claims each hospital shall
consolidate the multiple billings into a single discharge data
record for submission after the patient's discharge.

TABLE 1
HOSPITAL DISCHARGE DATA SUBMITTAL SCHEDULE

PATIENT'S DATE OF DISCHARGE DISCHARGE DATA RECORD

IS BETWEEN IS DUE BY
January 1 through March 31 May 15
April 1 through June 30 August 15

November 15
February 15

July 1 through September 30
October 1 through December 31

R428-10-6. Data Element Reporting.

Tables 2 and 3 display the reportable data elements by
defined level. A hospital shal, as a minimum, report the
required level 1 dataelementsshownin Table2. Each hospital
shall report level 2 data elements shown in Table 3 whenever
the information is a part of the hospita's patient record.
Beginning July 1, 1993, each patient social security number
shall be reported as a level 2 (as available) data element.
Beginning January 1, 1995, each hospital shall collect patient
social security number as alevel 1 (required) data element on
the hospital discharge record, and report the patient social
security number with the complete discharge record according
to the submittal schedule. The Department shall adopt an
encryption method to mask patient identity and replace patient
social security number with a record linkage number as the
control number. The Department may not retain the original
record containing patient social security number and shall
destroy the original record containing patient social security
number after the Department assures the validity of the patient
record. The Department of Health may conduct on-site audits
to verify the accuracy of all submittals.

Each hospital shall submit the reported data elements on
computer diskette, magnetic tape, or as an "electronic copy” of
encounter or claim data, through the Utah Health Information
Network or another compatible electronic data interchange
network. The Office shall accept data that complies with data
standards established in R590-164, Uniform Health Billing
Rule. The Office shal provide to each hospital, a Hospita
Inpatient Discharge Data Submittal Technical Manual which
outlines the specifications, format, and types of data to report.
Therevised Submittal Technical Manual iseffective on January
1, 1995.

TABLE 2
REQUIRED LEVEL 1
HOSPITAL INPATIENT DISCHARGE DATA ELEMENTS

CATEGORY NAME

Provider

1. Provider identifier
Patient

2 Patient control number

3 Patient's medical chart number

4. Patient Social Security Number

5. Patient's postal zip code for address
6 Patient's date of birth

7. Patient's gender

Service
Admission date

9. Type of admission

10. Source of admission

11. Patient's status

12. Statement covers period

Charge

13. Revenue codes

14. Units of service

15. Total charges by revenue code
Payer

16. Payer's identification

17. Patient's relationship to insured
Diagnosis and Treatment

18. Principal diagnosis

19. Other diagnosis codes

20. External cause of injury code (E-code)
21. Principal procedure code

22. Other procedure codes

23. Procedure coding method, required

if coding is not ICD-9
Physician
24. Attending physician ID
25. Other physicians' IDs
Other
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26. Type of bill

TABLE 3
WHEN DATA ELEMENT IS AVAILABLE FROM THE
HOSPITAL'S PATIENT RECORD
LEVEL 2
HOSPITAL INPATIENT DISCHARGE DATA ELEMENTS

CATEGORY NAME

Patient

1. Patient marital status

Payer

2. Insured group name

Employer

3. Employment status code

4. Employer name

5. Employer Tocation

Charge

6. Prior payments

7. Patient Race and Ethnicity

8. Estimated amount due

Payer

9. Certificate/Social Security Number/Health
Insurance Claim/Identification Number

Physician

10. Resident ID

11. Resident ID Type

R428-10-7. Exemptions, Extensions, and Waivers.

(1) Hospitals may submit requests for exemptions or
waivers to the committee within 60 calendar days of the due
date as listed in the hospital discharge data submittal schedule
in R428-10-5, Table 1. Exemptions or waivers to the
requirements of this rule may be granted for amaximum of one
calendar year. A hospital wishing an exemption or waiver for
more than one year must submit a request annually.

(2) Requests for extensions must be submitted to the
Office at |east ten working days prior to the due date aslisted in
the hospital discharge data submittal schedule. Extensions to
the submittal schedule may be granted for a maximum of 30
cadendar days. The hospital must separately request each
additional 30 calendar day extension.

(3) The committee may grant exemptionsor waiverswhen
the hospital demonstrates that compliance imposes an
unreasonable cost to the hospital. The Office may grant
extensions when the hospital documents that technical or
unforeseen difficulties prevent compliance. A petitioner
requesting an exemption, extension, or waiver shall make the
request in writing. A request for exemption, extension, or
waliver must contain the following information:

(@) the petitioner's name, mailing address, telephone
number, and contact person;

(b) the date the exemption, extension, or waiver isto start
and end;

(c) adescription of the relief sought, including reference
to the specific sections of the rule;

(d) a statement of facts, reasons, or legal authority in
support of the request; and

(e) aproposed aternative to the requirement.

(4) A form for exemption, extension, or waiver can be
found in the technical manual available from the Office.
Exemptions, extensions, or waivers may be granted for the
following:

(@) Hospital exemption: All hospitals are subject to the
reporting requirements. Reasonsjustifying an exemption might
be a circumstance where the hospital makes no effort to charge
any patient for service.

(b) Discharge data consolidation exemption: This
exemption adlows variation in the data consolidation
requirement, such as allowing the hospital to submit multiple
records containing the reportable data elements rather than a
single consolidated discharge data record.

(c) Reportable data element exemption: Each request for
a data element exemption must be made separately.

(d) Submission mediaexemption: Thisexemption allows
variation in the submission media, such as a paper copy of the
uniform billing form.

(e) Submittal schedule extension: The request must
specifically document the technical or unforeseen difficulties
that prevent compliance.

(f) Submission format waiver: This waiver allows
variation in the submission format. Each request must state an
aternative transfer electronic media, its format, and the record
layout for the discharge datarecords. Granting of thiswaiver is
dependent on the Office's ability to process the submittal media
and format with available computer resources.

R428-10-8. Penalties.

Pursuant to Section 26-23-6, any person that violates any
provision of this rule may be assessed an administrative civil
money penalty not to exceed $3,000 upon an administrative
finding of afirst violation and up to $5,000 for a subsequent
similar violation within two years. A person may also be
subject to penaltiesimposed by acivil or criminal court, which
may not exceed $5,000 or a class B misdemeanor for the first
violation and aclass A misdemeanor for any subsequent similar
violation within two years.

KEY: health, hospital policy, health planning
February 27, 2004
Notice of Continuation April 29, 2002

26-33a-104
26-33a-108
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R428. Health, Center for Health Data, Health Care
Statistics.
R428-11. Health Data Authority Ambulatory Surgical Data
Reporting Rule.
R428-11-1. Legal Authority.

Thisrule is promulgated under authority granted by Title
26, Chapter 33a, and in accordance with the Health Data Plan.

R428-11-2. Purpose.

Thisruleestablishesthereporting standardsfor ambul atory
surgery data by licensed hospitals and ambulatory surgical
facilities. The data are needed to develop and maintain a
statewide ambulatory surgical data base.

R428-11-3. Definitions.

These definitions apply to rule R428-11.

(1) "Office" asdefined in R428-2-3(A).

(2) "Ambulatory surgery data" meansthe consolidation of
complete billing, medical, and personal information describing
apatient, the servicesreceived, and chargesbilled for asurgical
or diagnostic procedure treatment in an outpatient setting into a
data record.

(3) "Hospital" meansafacility that islicensed under R432-
100.

(4) "Ambulatory surgica facility" means afacility that is
licensed under R26-21-2.

(5) "Patient Social Security number" isthe social security
number of the patient receiving hedth care.

(6) "Record linkage number" is an irreversible, unique,
encrypted number that will replace patient social security
number. The Office assigns the number to serve as a control
number for data analysis.

(7) "Electronic media' meansamagnetictape or adiskette.

(8) "Electronic transaction" meansto submit datadirectly
viaelectronic connection from ahospital or ambulatory surgery
facility to the Office according to Electronic Data Interchange
standards established by the American Nationa Standards
Ingtitute's Accredited Standards Committee, known as the
Health Care Transaction Set (837) ASC X 12N.

(9) "Committee" meansthe Utah Health Data Committee
created by Title 26, Chapter 33a.

R428-11-4. Reporting Sour ceof Ambulatory Surgical Data.

Thereporting sourcesfor ambulatory surgery dataare Utah
licensed general acute care hospitals and ambulatory surgical
facilities.

(1) A genera acute care hospital shall report discharge
data records for each surgical outpatient discharged from its
facility.

(2) An ambulatory surgical facility shall report surgical
and diagnostic procedure data records for each patient
discharged from its facility.

(3 A hospita or ambulatory surgical facility may
designate an intermediary or may submit ambulatory surgery
data directly to the Office.

(4) Each hospital and ambulatory surgical facility is
responsible for compliance with the rule. Use of a designated
intermediary doesnot relievethehospital or ambulatory surgical
facility of its reporting responsibility.

(5) Each hospital and ambulatory surgical facility shall
designate a department and a person within the department who
is responsible for submitting the discharge data records. This
person shall also be responsible for communicating with the
Office.

R428-11-5. Electronic M edia Data Submittal Schedule.
Each hospital and ambulatory surgical facility shall submit

to the Office a single outpatient surgical data record for each

patient discharged according to the schedule shown in Table 1,

Hospita and Ambulatory Surgical Facility Data Submittal
Schedul e,or a schedule mutually agreed upon by the Office and
hospital or ambulatory surgical facility.

TABLE 1
HOSPITAL AND AMBULATORY SURGICAL FACILITY
DATA SUBMITTAL SCHEDULE

IF PATIENT'S DATE OF DISCHARGE DATA RECORD

DISCHARGE IS BETWEEN: IS DUE BY:
January 1 through March 31 May 15
April 1 through June 30 August 15

November 15
February 15

July 1 through September 30
October 1 through December 31

For a patient with multiple discharges, each hospital or
ambulatory surgical facility submitting electronic media shall
submit a single data record for each discharge. For a patient
withmultiplebilling claimseach hospital or ambulatory surgical
facility shall consolidate the multiple billingsinto asingle data
record for submission after the patient's discharge.

R428-11-6. Electronic Transaction Data Submittal.
Hospital sand ambul atory surgical centersmay request data

submission by el ectronic transaction, as submitted to the payer

through the Exemptions, Extensions, and Waivers process.

R428-11-7. Selection of Records to Submit via Electronic
Media.

Each hospital or ambulatory surgical facility licensed in
Utah shall report to the Office information relating to any
patient surgical or diagnostic procedurefalling within thetypes
described in Table 2, as defined by the corresponding CPT
codes and ICD-9-CM codes. In case of changes in the CPT
and/or ICD-9-CM codesin future versions, the most current list
shall overridethelistsin Table 2.

TABLE 2
TYPES OF SURGICAL SERVICE TO BE SUBMITTED
IF PERFORMED IN OPERATING OR PROCEDURE ROOM

DESCRIPTION CPT CODES ICD-9-CM CODES
Mastectomy 19120-19220 850-8599
Musculoskeletal 20000-29909 760-8499
Respiratory 30000-32999 300-3499
Cardiovascular 33010-37799 350-3999
Lymphatic 38100-38999 400-4199
Diaphragm 39501-39599

Digestive System 40490-49999 420-5499
Urinary 50010-53899 550-5999
Male Genital 54000-55899 600-6499
Laparoscopy 56300-56399

Female Genital 56405-58999 650-7199
Endocrine/Nervous 60000-64999 010-0799
Eye 65091-68899 080-1699
Ear 69000-69979 180-2099
Heart Catheterization 93501-93660  3721-3723
Nose, Mouth, Pharynx 210-2999

R428-11-8. Data Element Reporting via Electronic M edia.
Table 3 displays the reportable data elements. Hospitals
and ambul atory surgical facilities shall report the required data
elements shown in Table 3, beginning December 15, 1997.
The Office shall provide to each hospital and ambulatory
surgical facility an Ambulatory Surgery Data Submitta
Technical Manual which outlinesthe specifications, format, and
typesof datatoreport. The Ambulatory Surgery DataSubmittal
Technical Manual is effective on November 15, 1997.

TABLE 3
REQUIRED AMBULATORY SURGERY AND MAJOR PROCEDURE
DATA ELEMENTS FOR ELECTRONIC MEDIA REPORTING

CATEGORY: NAME :
Provider
1 Medical care provider identifier
Patient
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2 Patient control number

3 Patient's medical chart number

4 Patient's Social Security Number

5 Patient's postal zip code for address
6 Patient's date of birth

7 Patient's gender

Service

Admission date

9 Source of admission

10 Patient's status

11 Discharge date

Diagnosis and Treatment

12 Diagnosis codes

13 Procedure codes

14 Date of principal procedure

15 Modifiers for procedure codes

16 ICD9 Procedure Codes

17 Related Diagnosis Codes

Charge

18 Statement covers period

19 Total facility charge

20 Primary, secondary, and third sources of payment
Physician

21 Performing physician ID

22 Additional physicians' IDs

23 Type of bill (for hospital, if applicable)

R428-11-9. Compiling of Electronic Transactions.

The Officeshall retain records and data el ements that meet
specifications listed in Tables 2 and 3 and discard all other
records and data elements received via el ectronic transaction.

R428-11-10. Data Security and Integrity.

The Office shall adopt an encryption method to mask
patient identity and replace patient socia security number with
arecord linkage number asthe control number. The Office may
not retain the original record containing patient social security
number and shall destroy the original record containing patient
socia security number after the Department assuresthe validity
of the patient record. The Department of Health may conduct
on-siteauditsto verify the accuracy of limited datafieldswithin
18 months of submittal.

R428-11-11. Exemptions, Extensions, and Waivers.

(1) Hospitalsand ambulatory surgical facilitiesmay submit
requests for exemptions or waiversto the Committee at least 60
calendar daysprior to the due date aslisted in the data submittal
schedulein R428-11-5, Table 1. Exemptions or waiversto the
requirements of this rule may be granted for a maximum of one
calendar year. A hospital or ambulatory surgical facility wishing
an exemption or waiver for more than one year must submit a
request annually.

(2) Requests for extensions must be submitted to the
Office at least ten working days prior to the due date aslisted in
the data submittal schedule. Extensions to the submittal
schedule may be granted for a maximum of 30 calendar days.
The hospital or ambulatory surgical facility must separately
request each additional 30 calendar day extension.

(3) TheCommitteemay grant exemptionsor waiverswhen
the hospital or ambulatory surgical facility demonstrates that
compliance imposes an unreasonable cost to the hospital. The
Office may grant extensions when the hospital or ambulatory
surgical facility documents that technical or unforeseen
difficulties prevent compliance. A petitioner requesting an
exemption, extension, or waiver shall make the request in
writing. A request for exemption, extension, or waiver must
contain the following information:

(@ the petitioner's name, mailing address, telephone
number, and contact person;

(b) the datethe exemption, extension, or waiver isto start
and end;

(c) adescription of the relief sought, including reference
to the specific sections of the rule;

(d) a statement of facts, reasons, or legal authority in
support of the request; and

(e) aproposed aternative to the requirement.

(4) A form for exemption, extension, or waiver can be
found in the technica manuals available from the Office.
Exemptions, extensions, or waivers may be granted for the
following:

(a) Hospital or ambulatory surgical facility exemption: All
hospitals and ambulatory surgical facilities are subject to the
reporting requirements. Reasonsjustifying an exemption might
be such as a circumstance where the hospital makes no effort to
charge any patient for service.

(b) Discharge data consolidation exemption: This
exemption alows variation in the data consolidation
requirement, such as alowing the hospital to submit multiple
records containing the reportable data elements rather than a
single consolidated discharge data record.

(c) Reportable data element exemption: Each request for
a data element exemption must be made separately.

(d) Submission mediaexemption: Thisexemption allows
variation in the submission media, such as a paper copy of the
uniform billing form.

(e) Submittal schedule extension: The request must
specifically document the technical or unforeseen difficulties
that prevent compliance.

(f) Submission format waiver: This waiver allows
variation in the submission format. Each request must state an
alternative transfer electronic media, its format, and the record
layout for the discharge datarecords. Granting of thiswaiver is
dependent on the Office's ability to process the submittal media
and format with available computer resources.

R428-11-12. Penalties.

Pursuant to Section 26-23-6, any person that violates any
provision of this rule may be assessed an administrative civil
money penalty not to exceed $3,000 upon an administrative
finding of afirst violation and up to $5,000 for a subsequent
similar violation within two years. A person may also be
subject to penaltiesimposed by acivil or criminal court, which
may not exceed $5,000 or a class B misdemeanor for the first
violation and aclass A misdemeanor for any subsequent similar
violation within two years.

KEY: health, hospital policy, health planning
February 27, 2004
Notice of Continuation March 10, 2003

26-33a-104
26-33a-108
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R438. Health, Epidemiology and Laboratory Services,
Laboratory Services.

R438-13. Rulesfor theCertification of | nstitutionstoObtain
Impounded Animalsin the State of Utah.

R438-13-1. Introduction.

The purpose of theserulesisto enablethe proper execution
of Section 26-26, for controlling the humane use of animals
obtained from impound establishments for the diagnosis and
treatment of human and animal diseases; the advancement of
veterinary, dental, medical, and biological sciences, and the
testing, improvement, and standardization of laboratory
specimens, biologic products, pharmaceuticals and drugs.

R438-13-2. Definitions.

"ADMINISTRATOR" meansaDepartment of Health staff
member appointed by the Director to administer these rules.

"ANIMAL" means any unredeemed, abandoned or stray
dog or cat impounded and requested by an institution for
purposes specified in Section 26-26-(1-7), as amended, and
these rules. Animals obtained from any source other than an
establishment are not covered by these rules. Owners of
voluntarily rel eased animals may elect by signature whether the
animal may or may not be used in research.

"ANIMAL FACILITY" means an area where impounded
animals are housed or kept for recovery.

"COMMITTEE" means a body of seven individuas
appointed by the Director for purposes of these rules.

"DEPARTMENT" means the Utah Department of Health.

"DIRECTOR" means the Executive Director of the
Department of Health.

"ESTABLISHMENT" meansany public place maintained
for the impounding, care, and disposal of animals seized by
lawful authority.

"INSPECTION TEAM" means an animal control officer
recommended by the Utah Animal Control Officers Association
(UACO) and one licensed veterinarian, both approved by the
institution being inspected and appointed by the Administrator.

"INSPECTOR" meansarepresentative of the United States
Department of Agriculture (USDA) or a qualified person
acceptable to the Director.

"INSTITUTION" means any school or college of
agriculture, veterinary medicine, medicine, pharmacy, dentistry,
or other educational, hospital or scientific establishment, as
determined by the committee and approved by the Director,
which is properly concerned with the investigation of or
instruction concerning the structure or functions of living
organisms, or the cause, prevention, control, or cure of diseases
or abnormal conditions of human beings or animals.

"PHY SICIAN" means any person who is licensed by the
Utah Department of Commerce under either the Utah Medical
Practice Act or the Utah Osteopathic Medicine Licensing Act to
practice medicine and surgery in al its branches, or aphysician
in the employment of the government of the United States who
issimilarly qualified.

"VETERINARIAN" means any person who islicensed by
the Department of Commerce under the Veterinary Practice Act
to practice veterinary medicine, surgery, and dentistry or a
veterinarian in the employment of the government of the United
Stateswho is similarly qualified.

R438-13-3. Department of Health - Power to Certify
Institutions.

The Department, under the powers and duties conferred
upon it by Section 26-26-2, may issue a certificate to obtain
impounded animals to any institution requesting such
certification upon being assured that the institution meets the
requirements of Section 26-26-1 et seq., and has satisfied the
requirements for certification as detailed in these rules, as
determined after an inspection.

R438-13-4. Committee- Responsibilities, M ember ship, and
Term of Appointment.

Thereiscreated an |mpound Animals Advisory Committee
pursuant to Section 26-1-20 Utah.

A. Responsihilities

The committee shall review and evaluate al applications
of institutions requesting certification under these rules, or
applications for renewal of certification, as well as cause to be
investigated any complaints of violation of Section 26-26-1 et
seq. theserules by any individual, institution, or establishment,
and shall inform the Director of its findings and make
recommendations for or against certification or enforcement of
the law and these rules.

B. Membership

The committee shall include not less than one
representativefromthefollowing: institutionsdirectly involved
with the use of laboratory animals, aphysician, arepresentative
of establishments, a veterinarian, a representative of animal
welfare advocates, and two other members to be appointed by
the Director, one of which must represent the public. The
committee shall elect a chairman and a vice chairman from its
membership for terms not to exceed one year. The committee
shall meet a minimum of two times annually.

C. Terms of Appointment

Appointments shall be made for a period of three years.
Any member may be appointed to a second consecutive term;
however, no more than two consecutive terms may be served.
A former committee member may return after an absence of one
term.

R438-13-5. Administrator - Duties and Responsibilities.

The Director may appoint a member of the Department
staff to beresponsiblefor the administration of theserules. The
administrator shall beanonvoting member of thecommitteeand
shall issue certificates, receive and review all applications and
records, conduct investigations, and receive and review reports
of aninspector, consistent with the requirements of Section 26-
26 and shall advise the committee of all findings.

R438-13-6. Requirementsfor Institutionsfor Certification.

Any ingtitution requesting certification under thisact shall
befound to have the proper personnel and facilities for the care
and humane treatment of any animal procured under this act,
and so shown by the application and by an inspection of the
animal facilities by an inspector.

A. Personnel

The careand management of animalsshall be performed by
qualified personnel.

1. The anima facilities shall be under the direct
supervision of a diplomate of the American College of
Laboratory Animal Medicine, a physician, veterinarian, or
dentist, or a person formally trained in the biological sciences
and having no less than three years of pertinent training and
experience in animal care, or a person qualified by specialized
education, training and experience essentially equivalent to the
above categories.

2. Animal carepersonnel shall bequalified by training and
experience in the care of animals as determined by the animal
facility supervisor.

3. Apprentice personnel shall be under the direct and
immediate supervision of regular animal care personnel.

4. The size of the animal care staff shall be adequate to
assure daily attention to the needs of the animals.

5. Provision shall be made for the emergency care of
animals whenever needed.

B. Physical Facilitiesand Animal Care

1. Sanitary practices and humane care of animals shall
conform to standards as described in the National Institutes of
Health Publication No. 86-23 revised 1985, "Guidefor the Care
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and Use of Laboratory Animals' and the Animal Welfare Act 9
CFR parts 1, 2, 3 1990 edition which are incorporated by
reference.

2. At the conclusion of an experiment which does not
require euthanasia for the collection of samples, the institution
may, providing the establishment agrees and for the purpose of
adoption, return to the establishment any healthy animal posing
no contagious threat to humans. If the establishment does not
agree to accept the animal, the ingtitution shall euthanize the
animal.

C. Inspections

Ingtitutions seeking initial certification must submit
evidence of a successful on-siteinspection of their impounded
animal facilities by the United States Department of Agriculture
(USDA). Ingtitutions unable to be inspected by USDA are
subject toinspection by aDepartment of Heal thinspectionteam.
After initia certification, institutions wishing to maintain
certified statusshall beinspected at | east annually by the USDA,
an inspection team or both.

D. Fees

Fees for certification will be set and administered by the
Department, with approval of the State Legislature.

E. Anima Care and Use Committee

Each institution shall appoint an anima care and use
committee. This committee should include a scientist fromthe
institution, adoctor of veterinary medicine, and apersonwhois
not affiliated with the institution in any way other than a
member of the committee.

This committee should be responsible for evaluating the
animal care and use program. Its duties should include those
described in NIH publication No. 86-23, Guidefor the Careand
Use of Laboratory Animals.

R438-13-7. Application for Certification.

Application for certification shall be initiated by the
institution wishing to obtain unredeemed impounded animals.
The application shall be made on a form furnished by the
Department, and shall include:

A. the name and address of the institution;

B. the name of the person who will be responsible for the
supervision of procurement and handling of the animal. The
Administrator must be notified within ten days of personnel
changes,

C. an estimate of the maximum number and species of
animals to be obtained by the institution during the calendar
year.
D. the names of members of the institution's animal care
and use committee.

R438-13-8. Issuance of Certificate.

A. Upon receipt of an application, an inspector shall
review the animal facility of the institution and shall submit a
report of the review to the committee. The inspector's report
shall be attached to the application and the recommendations
made by the committee and submitted to the Director. It shall
be the prerogative of the Director to determineif the institution
meets the requirements of Section 26-26-1 et seq. and these
rules.

B. A certificate, once granted, cannot be transferred.

C. Any certificate shall bevalid only for the calendar year
for which it is issued. Any institution wishing to renew a
certificate shall do so on aform furnished by the Department,
and shall state any changes made or contempl ated sincethe most
recent application was submitted.

D. The certificate of approva or duplicate thereof, as
supplied by the Department, shall be displayed in a prominent
placein the approved animal quarters or approved |aboratory.

R438-13-9. Records.

Eachingtitution shall appoint aperson to beresponsiblefor
the procurement of and maintenance of records on all animals
obtained from establishments. Records shall be kept by the
institution of all animals procured under certification on forms
provided by the Department. Information for the purpose of
record keeping shall be provided on the"Record of Transfer and
Receipt of Impounded Animal" form and the "Requisition of
Impounded Animals' form.

A. Records shall include:

1. adescription of the animal, including breed, if known;

2. the date and place where the animal was procured,;

3. the physical condition of the animal when received by
theinstitution;

4. the cage or pen number or other identification;

5. the experimental or scientific use of the animal,
including information as to whether anesthesia was or was not
used;

6. name and address of person who adopted animal, if
adopted;

7. the method of euthanasiaof theanimal, if euthanasiais
performed.

B. Theinstitution isto provide a copy of the "Record of
Transfer and Receipt of Impounded Animals' form, with parts
A and B completed, to an establishment for each anima
received.

C. After thefina disposition of the animal, a copy of the
compl eted form shall bemailed or delivered to theadministrator
by the institution.

The completed form shall be maintained by the institution
for not less than two years and shall be made available for
inspection at any time deemed necessary by the Director or his
authorized representative.

R438-13-10. Requisitions.

An establishment may require written requisitions for
animals prior to their release to an institution. The requisition
shall be executed in duplicate on forms provided by the
Department.  The origind shal be furnished to the
establishment and one copy retained by the institution. The
requisition shall include:

. name and address of the institution;

. name and address of the establishment;

. humber, species, size and sex of the animals desired;
. number of certificate;

. date requisition was issued.

moOw>

R438-13-11. Duties of Establishments.

A. Each establishment shall keep a public record of all
animals received and disposed.

B. Whenever a request for impounded animals is
submitted to a supervisor of an establishment, it shall be his
duty to make available to the institution the number of animals
of the species, size, and sex specified intherequisition, fromthe
unredeemed animals in his charge. If the number of animals
specified by the requisition isnot available, the supervisor shall
immediately make available all unredeemed animalsasarethen
inthe establishment under hissupervision. Thesupervisor shall
then withhold from destruction al unredeemed animals of the
species, size, and sex specified by the requisition until the
number of animalsis sufficient to completetherequisition. The
institution shall accept the available animals and provide for
their transportation to the institution.

C. Theinstitution shall compensate the establishment for
theactual expensefor holding animalsbeyond thetimeof notice
to the institution of their availability until they have been
obtained by theinstitution.

D. At any time after arequisition has been issued to an
establishment and beforenoticeof theavail ability of theanimals
requisitioned has been made to the ingtitution, the institution
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may cancel al or any unfilled part of the requisition.

E. It shall beunlawful for any establishment to release any
animal to an ingtitution not holding a valid certificate issued
under these rules.

R438-13-12. Receipts.

Whenever unredeemed animals are received by an
institution, the institution shall furnish the establishment a
receipt therefor. Receiptsshall beissued in triplicate and shall
be countersigned by a representative of the establishment. A
copy shall be mailed or delivered to the administrator by the
institution and one copy shall be retained by the institution. A
receipt shall be issued for each animal obtained. The receipt
shall show the date that the animal was delivered to the agent of
the institution by the establishment, and the signature of the
person to whom it was delivered.

R438-13-13. Maintenance of Animalsby the Institution.

A. No animal obtained by an institution on requisition as
herein provided shall be sold or given into the possession of any
other person or organization unless released to its previous
owner or adopted after the experiment to a private citizen for
possession as a pet. All animals shal be transported
immediately from the establishment to the institution in a
humane manner and maintained by the institution for the
remainder of the life of the animal unless adopted under the
provision of these rules. Nothing shall prohibit the institution
from releasing an animal to its previous owner if satisfactory
proof of ownershipisprovidedtotheinstitution. Theinstitution
may require the owner to reimburse the institution for actual
expenses for maintaining the anima from the time it was
received by theinstitution until it was delivered to the previous
owner.

B. Any animal procured by an institution under theserules
shall be handled, transported and disposed of in a humane
manner.

R438-13-14. Revocation of Certification.

Violation of Section 26-26-1 et seqg. or theserulesviolates
Section 26-23-6 and is cause to consider the cancellation of any
certificate issued under these rules.

A. Notification of Intent To Revoke

Upon receipt of evidence of aviolation, the Director shall
issue written notice, pursuant to Section 63-46b-3, of intent to
revokethe certificate of theinstitution 30 daysfollowing receipt
of notice.

B. Notice of Hearing

Theinstitution shall have 15 days from receipt of noticeto
fileawritten response to show why the certificate should not be
revoked, and to request an informal hearing under Sections 63-
46b-4 and 63-46b-5. If requested by theinstitution, the Director
shall grant an informal hearing upon 15 days written notice.

C. Action On Hearing

If after the hearing the Director decidesthe certificate shall
be revoked, copies of the revocation shall be sent to the
institution and al establishments providing animals for the
ingtitution. Institutions may seek review of agency action as
outlined in Section 63-46b-12.

R438-13-15. Renewal of Canceled Certificate.

Aningtitution may submit an applicationfor therenewal of
a certificate canceled by reason of violation of the law or these
rules not less than 30 days after final action was taken. The
application shall be accompanied by documented evidence that
the reason for cancellation has been removed. Upon being
assured that the ingtitution is acting in good faith and upon
receipt of afavorable recommendation from the committee, the
Director may issue a new certificate.

R438-13-16. Complaint.

Anyonewho filesacomplaint with the Department against
an individual, institution or establishment violating any part of
R438-13 et seq., shal supply in writing specific information
regarding the alleged violation or violations. The complaint
shall include the time, date, place, individual or persons
involved and the names of witnesseswho may be called uponto
testify. This statement must be in the form of asworn affidavit
and must benotarized. Preliminary investigationsof complaints
may be conducted at the discretion of the Director or a
designated representativewithout thefiling of anotarized sworn
affidavit.

KEY: animals, laboratories, laboratory animals
1989 26-26-1to0 7
Notice of Continuation February 27, 2004
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R590. Insurance, Administration.
R590-170. Fiduciary and Trust Account Obligations.
R590-170-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to the authority granted under Subsection 31A-2-
201(3) to adopt rules for the implementation of the Utah
Insurance Code under Sections 31A-23a-406, 31A-23a-409,
31A-23a-412 and 31A-25-305 authorizing the commissioner to
establish by rule, records to be kept by licensees.

R590-170-2. Purpose and Scope.

(1) The purpose of thisrule is to set minimum standards
that shall befollowed for fiduciary and trust account obligations
pursuant to Sections 31A-23a-406, 31A-23a-409 and 31A-25-
305.

(2) Thisrule appliesto al Chapter 31A-23aand Chapter
31A-25 licensees holding funds in afiduciary capacity.

R590-170-3. Definitions.

For the purposes of this rule the commissioner adopts the
definitions as set forth in Section 31A-1-301 and the following:

(1) "Trust Account" means achecking or savings account
where funds are held in afiduciary capacity.

(2) "AccountsReceivabl€e" means premiums, fees, or taxes
invoiced by alicensee.

(3) "Accounts Payable" means premiums or fees due
insurers that a licensee is responsible for invoicing and
collecting frominsureds on behalf of insurersand licenseesand
premium taxes due taxing entities.

(4) "Licensee" means alicensee under Chapters 31A-23a
and 31A-25.

R590-170-4. Establishing the Trust Account.

(1) All records relating to a trust account shall be
identified with thewording " Trust Account” or words of similar
import. These recordsinclude checks, bank statements, general
ledgers and records retained by the bank pertaining to the trust
account.

(2) All trust accounts shall be established with a Federal
Employer Identification Number rather than a Social Security
Number.

(3) A trust account shall be separate and distinct from
operating and persona accounts, i.e, a separate account
number, a separate account register, and different checks,
deposit and withdrawal dips.

(4) A non-licensee may not be a signator on a licensee's
trust account, unless the non-licensee signatory is an employee
of the licensee and has specific responsibility for the licensee's
trust account.

R590-170-5. Maintaining the Trust Account.

(1) Fundsdepositedinto atrust account shall belimited to:
premiums which may include commissions; return premiums,
fees or taxes paid with premiums; financed premiums; funds
held pursuant to a third party administrator contract; funds
deposited with atitle insurance agent in connection with any
escrow settlement or closing, amounts necessary to cover bank
charges on the trust account; and interest on the trust account,
except as provided under Subsection 31A-23a-406(2)(b).

(2) Disbursementsfrom atrust account shall belimited to:
premiums paid to insurers; return premiums to policyholders;
transfer of commissions and fees; fees or taxes collected with
premiums paid to insurers or taxing authority; funds paid
pursuant to athird party administrator contract; funds disbursed
by a title insurance agent in connection with any escrow
settlement or closing; and the transfer of accrued interest.

(3) Personal or business expenses may not be paid from a
trust account, even if sufficient commissionsexist intheaccount
to cover these expenses.

(4) Commissions may not be disbursed from a trust
account prior to the beginning of the policy period for whichthe
premium has been collected.

(5) Commissionsattributed to premiumsand feescoll ected
must be disbursed from atrust account on a date not later than
thefirst businessday of the calendar quarter after the end of the
policy period for which the funds were collected.

(6) Premiums due insurers may not be paid from a trust
account unlessthe premiumsdirectly relating to the amount due
have been deposited into, and are being held in, the trust
account, or unless funds have been retained in the trust account
consistent with Subsection 5 above, or placed by alicenseeinto
the trust account to finance premiums on behalf of insureds.

(7) Premiumsfinanced by alicensee must beaccounted for
as aloan with interest charged at no less than the statutory rate
for any loan exceeding 90 days, pursuant to Section 31A-23a-
404.

R590-170-6. Insurers Accessto Trust Accounts.

(2) Insurer access to licensee trust funds is not prohibited
by the trust relationship; however, licensees must take
reasonable steps to assure trust funds are protected from
misappropriation by limiting access to those trust funds.

(2) Aninsurer desiring to accessfundsin alicenseg'strust
account may do so if:

(a) thecontract between theinsurer and thelicenseeallows
electronic fund transfers into or out of the licensee's trust
account:

(i) expressly permits the insurer to withdraw only the
amount authorized by the licensee for each transaction; and

(i) specific authorization from the licensee of the amount
to be withdrawn from the licensee's trust account must be
received by the insurer prior to the withdrawal; or

(b) the licensee provides the insurer electronic funds
transfer into or out of a separate trust account set up solely for
trust funds deposited for that insurer.

(3) By implementing electronic funds transfers from a
licensee's trust account, the insurer accepts the commissioner's
right to oversight of all electronic funds transfers between the
insurer and licensee.

(4) Insurers utilizing electronic funds transfer contracts
will annually report to the commissioner the name of each
licensee with whom they have such contracts.

(@) Thereport isdue January 15 of each year.

(b) The report will include the name and address of each
licensee and the line of business involved, i.e. personal lines,
commercial lines, hedth, life, etc.

R590-170-7. Accounting Recordsto be Maintained.

(1) Bank statementsfor trust accounts shall be reconciled
monthly.

(2) An accounts receivable report showing credits and
debits shall be maintained and reconciled monthly. This report
must list, at a minimum, the account name and the amount and
date duefor each receivable. The sum of all receivables shall be
shown on the report. Receivables and their sums that are over
90 days old shall be shown separately on the report.

(3) Anaccounts payable report showing the status of each
account shall be maintained and reconciled monthly.

(4) Adequate records shall be maintained to establish
ownership of al funds in the trust account: from whom they
were received; and for whom they are held.

(5) Trust account registers shall maintain a running
balance.

(6) All accounting records relating to the business of
insurance shall be maintained in a manner that facilitates an
audit.

R590-170-8. Insurer Responsibility.



UAC (Asof March 1, 2004) Printed: May 11, 2004 Page 80

Insurers and their managing general agents shall providea
written report to the insurance commissioner within 15 days:

(1) if alicenseefailsto pay an account payable within 30
days of the due date. This does not apply where a legitimate
dispute exists regarding the account payable if the licensee has
properly notified the insurer of any disputed items and has
provided documentation supporting that position; or

(2) if alicensee issues acheck that when presented at the
bank isnot honored or isreturned because of insufficient funds.

R590-170-9. Severability.

If any provision or clause of thisrule or its application to
any person or situation is held invalid such invalidity will not
affect any other provision or application of this rule which can
be given effect without theinvalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurance

March 7, 2000 31A-2-201
Notice of Continuation March 1, 2004 31A-23a-406
31A-23a-409
31A-23a-412

31A-25-305
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R590. Insurance, Administration.
R590-187. Assessment of Titlelnsurance Agenciesand Title
Insurersfor Costs Related to Regulation of Title Insurance.
R590-187-1. Authority.

Thisruleis promulgated by the commissioner pursuant to
Subsections 31A-2-201(3) and 31A-23a-415(2)(d).

R590-187-2. Purpose.

The purpose of thisruleis:

(1) to establish the costs and expenses incurred by the
department in administering, investigating and enforcing the
provisions of Title 31A, Chapter 233, Parts |V and V related to
the marketing of title insurance;

(2) to determine a filing date for each title insurance
agency or insurer to report to the commissioner the number of
counties in which a title insurance agency or a title insurer
maintains offices;

(3) to establish a deadline for the payment of the
assessment; and

(4) to determine the premium year used in calculating the
assessment of title insurers.

R590-187-3. Scope.
This rule applies to al title insurers, and title insurance
agencies.

R590-187-4. Definitions.
For the purpose of the rule the commissioner adopts the
definitionsas set forth in Section 31A-1-301, and thefollowing:
(1) "Office" meansheadquartersof an agency or company.
(2) "Branch Office" means local or area office of the
headquarters of an agency or company.

R590-187-5. Costsand Expenses.

(1) Theamount of costsand expensesthat will be covered
by the assessment imposed by 31A-23a-415 for any fiscal year
inwhich an assessment existswill consist of the salary and state
paid benefits; travel expenses, including daily vehicle expenses,
computer hardware and software expenses, e-commerce
expenses and wireless communications expenses for a Market
Conduct Examiner | as determined by the department's budget
as approved by the Utah State Legidature and would include
any salary increases or increases in benefits.

R590-187-6. Reporting of Counties.

(1) A titleinsurance agency and title insurer shall deliver
to the commissioner, a Branch Office Report within 30 days of
the opening or closing of any office, of any change of address,
or achange in branch manager.

(2) Branch Office Report form is available from the
department, or from the department'sweb page. Thisform shall
be utilized in reporting the office information required by this
rule.

R590-187-7. Title Insurer Assessment.

The title insurance assessment shall be calculated using
direct premiumswritten during the preceding calendar year. The
direct premiumswritten shall betaken fromtheinsurer's annual
statements for that year.

R590-187-8. Assessment Payment Deadline.

Payment.

(1) Checks shall be made payable to the Utah Insurance
Department. A check that is dishonored in the process of the
collectionwill not constitute payment of thefeefor which it was
issued and any action taken pursuant to the fee payment will be
negated. Any late fees or penalties will apply until proper
payment is made. Tender of a check to the department, that is
subsequently dishonored, is aviolation of thisrule.

(2) Cash payments. The department isnot responsiblefor
un-receipted cash that islost or miss-delivered.

(3) Electronic payments.

(a) Credit Card. Credit cards may be used to pay any fee
due to the department. Credit card payments that are
dishonored will not constitute payment of thefee and any action
taken based on the payment will be negated. Latefeesand other
penalties, resulting from the negated action, will apply until
proper payment is made. A credit card payment that is
dishonored isaviolation of thisrule.

(b) Automated clearinghouse (ACH). Payers or
purchasers desiring to use this method must contact the
department for the proper routing and transit information.
Payments that are made in error to, or which are received by
another agency or that are not deposited into the department's
account will not constitute alegal remittance of the fee and any
action taken based on such tender will be deemed to not meet
obligations under this rule. Late fees and other penalties
resulting from the negated action will apply until proper
payment is made. An ACH payment that is dishonored is a
violation of thisrule.

R590-187-9. Enforcement Date.
The commissioner will begin enforcing the revised
provisions of thisrule 45 days from the rul€'s effective date.

R590-187-10. Severability.

If any provision or clause of thisrule or its application to
any person or situation is held invalid, that invalidity will not
affect any other provision or application of this rule which can
be given effect without theinvalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: titleinsurance
January 8, 2004
Notice of Continuation September 2, 2003

31A-2-201
31A-23a-415
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R628. Money M anagement Council, Administration.
R628-19. Requirementsfor the Use of Investment Advisers
by Public Treasurers.
R628-19-1. Authority.

Thisruleisissued pursuant to Section 51-7-18(2)(b).

R628-19-2. Scope.
This rule establishes basic requirements for public
treasurers when using investment advisers.

R628-19-3. Purpose.

The purpose of this rule is to outline requirements for
public treasurers who are considering utilizing investment
advisers to invest public funds. These are minimum
requirements and not exhaustive criteria to be used when
choosing an adviser.

R628-19-4. Definitions.

(1) For purposes of thisrule:

(@) Investment adviser as used in this rule has the same
meaning as defined in Section 61-1-13(15).

(b) Investment adviser representative as used in thisrule
has the same meaning as defined in Section 61-1-13(16).

(c) Redlized rate of return means: yield caculated by
combining interest earned, discounts accreted and premiums
amortized, plus any gains or losses realized during the month,
less all fees, divided by the average daily balance during the
reporting period. Therealized return should then beannualized.

R628-19-5. General Rule.

When considering and using an investment adviser the
public treasurer shall follow these minimum requirements:

(1) A person offering investment advisory services to a
public treasurer shall at all times be licensed as an investment
adviser or an investment adviser representative with the Utah
Securities Division.

(2) The public treasurer shall request and the investment
adviser shall furnish, aclear and concise written explanation of
any and all fees and the fee structure.

(3) The public treasurer shall request and the investment
adviser shall furnish, examples of report formats which shall
reflect at a minimum the following information:

(@) the realized rate of return on the funds under the
advisers management reported monthly on an actual over 360
day basis; and

(b) a description of the security including the name,
interest rate, maturity date and purchase date of the security.

(4) All transactions must be in full compliance with all
aspectsof the Money Management Act and Rulesof the Council
particul arly those regquirementsgoverning safekeeping, utilizing
certified dealers, qualified depositories and purchasing only the
types of securities listed in 51-7-11., 51-7-12. and 51-7-13. as
applicable.

(5) Transaction confirmations shall be provided on every
trade transacted for the public entity, within five business days
of trade date by the certified dealer, to the public treasurer.

R628-19-6. Reporting to the Council.

When apublic treasurer has contracted with an investment
adviser for themanagement of public funds, the public treasurer
shall provide the detail of those investments to the Council,
pursuant to Section 51-7-18.2.

KEY: securities, investment adviser, public funds
February 10, 2004 51-7-18(2)(b)
61-1-13
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R645. Natural Resour ces; Oil, Gasand Mining; Coal.
R645-301. Coal Mine Permitting: Permit Application
Requirements.

R645-301-100. General Contents.

Therulesin R645-301-100 present the requirementsfor the
entitled information which should be included in each permit
application.

110. Minimum Requirements for Legal, Financial,
Compliance and Related Information.

111. Introduction.

111.100. Objectives. Theobjectivesof R645-301-100 are
to insure that al relevant information on the ownership and
control of persons who conduct coal mining and reclamation
operations, the ownership and control of the property to be
affected by the operation, the compliance status and history of
those persons, and other important information is provided in
the application to the Division.

111.200. Responsibility. It is the responsibility of the
permit applicant to provideto the Division al of theinformation
required by R645-301-100.

111.300. Applicability. The requirements of R645-301-
100 apply to any person who applies for a permit to conduct
coal mining and reclamation operations.

111.400. The applicant shal submit the information
required by R645-301-112 and R645-301-113 in a format
prescribed by OSM rules governing the Applicant Violator
System information needs.

112. Identification of Interests.
contain the following:

112.100. A statement as to whether the applicant is a
corporation, partnership, single proprietorship, association, or
other business entity;

112.200. The name, address, telephone number and, as
applicable, social security number and employer identification
number of the:

112.210. Applicant;

112.220. Applicant's resident agent; and

112.230. Person who will pay the abandoned mine land
reclamation fee.

112.300. For each person who owns or controls the
applicant under the definition of "owned or controlled" and
"owns or controls' in R645-100-200 of this chapter, as
applicable:

112.310. The person's name, address, social security
number and employer identification number;

112.320. Theperson'sownership or control relationshipto
theapplicant, including percentage of ownershipandlocationin
organizational structure;

112.330. Thetitle of the person's position, date position
wasassumed, and when submitted under R645-300-147, date of
departure from the position;

112.340. Each additional name and identifying number,
including employer identification number, Federal or State
permit number, and M SHA number with date of i ssuance, under
which the person owns or controls, or previously owned or
controlled, a coa mining and reclamation operation in the
United States within five years preceding the date of the
application; and

112.350. Theapplication number or other identifier of, and
the regulatory authority for, any other pending coa mine
operation permit application filed by the person in any Statein
the United States.

112.400. For any coa mining and reclamation operation
owned or controlled by either the applicant or by any person
who owns or controls the applicant under the definition of
"owned or controlled" and "ownsor controls" in R645-100-200
the operation's:

112.410. Name, address, identifying numbers, including
employer identification number, Federal or State permit number

An application will

and M SHA number, the date of issuance of the MSHA number,
and the regulatory authority; and

112.420. Ownership or control relationship to the
applicant, including percentage of ownership and location in
organizational structure.

112.500. The name and address of each legal or equitable
owner of record of the surface and mineral property to be
mined, each holder of record of any leasehold interest in the
property to be mined, and any purchaser of record under areal
estate contract for the property to be mined;

112.600. The name and address of each owner of record
of all property (surface and subsurface) contiguous to any part
of the proposed permit area;

112.700. The MSHA numbers for al mine-associated
structures that require MSHA approval; and

112.800. A statement of all lands, interest in lands,
options, or pending bids on interests held or made by the
applicant for lands contiguous to the area described in the
permit application. If requested by the applicant, any
information required by R645-301-112.800 which is not on
public file pursuant to Utah law will be held in confidence by
the Division as provided under R645-300-124.320.

112.900. After an applicant is notified that his or her
application is approved, but before the permit is issued, the
applicant shall, asapplicable, update, correct or indicate that no
change has occurred in the information previously submitted
under R645-301-112.100 through R645-301-112.800.

113. Violation Information. An application will contain
the following:

113.100. A statement of whether the applicant or any
subsidiary, affiliate, or persons controlled by or under common
control with the applicant has:

113.110. Had afederal or state permit to conduct coa
mining and reclamation operations suspended or revoked in the
five years preceding the date of submission of the application;
or

113.120. Forfeited aperformancebond or similar security
deposited in lieu of bond;

113.200. A brief explanation of the facts involved if any
such suspension, revocation, or forfeiture referred to under
R645-301-113.110 and R645-301-113.120 has occurred,
including:

113.210. Identification number and date of issuance of the
permit, and the date and amount of bond or similar security;

113.220. Identification of the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons
for the action;

113.230. Thecurrent status of the permit, bond, or similar
security involved,;

113.240. Thedate, |ocation, and typeof any administrative
or judicia proceedings initiated concerning the suspension,
revocation, or forfeiture; and

113.250. The current status of the proceedings; and

113.300. For any violation of aprovision of the Act, or of
any law, rule or regulation of the United States, or of any
derivative State reclamation law, rule or regulation enacted
pursuant to Federal law, rule or regulation pertaining to air or
water environmental protection incurred in connectionwith any
coa mining and reclamation operation, a list of all violation
notices received by the applicant during the three year period
preceding the application date, and a list of al unabated
cessation orders and unabated air and water quality violation
notices received prior to the date of the application by any coal
mining and reclamation operation owned or controlled by either
the applicant or by any person who owns or controls the
applicant. For each violation notice or cessation order reported,
thelists shall include the following information, as applicable:

113.310. Any identifying numbers for the operation,
including the Federal or State permit number and MSHA
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number, the dates of issuance of theviolation noticeand MSHA
number, the name of the person to whom the violation notice
was issued, and the name of the issuing regulatory authority,
department or agency;

113.320. A brief description of theviolation alleged inthe
notice;

113.330. Thedate, location, and typeof any administrative
or judicial proceedings initiated concerning the violation,
including, but not limited to, proceedings initiated by any
personidentified in R645-301-113.300 to obtain administrative
or judicial review of the violation;

113.340. The current status of the proceedings and of the
violation notice; and

113.350. The actions, if any, taken by any person
identified in R645-301-113.300 to abate the viol ation.

113.400. After an applicant is notified that his or her
application is approved, but before the permit is issued, the
applicant shall, asapplicable, update, correct or indicate that no
change has occurred in the information previously submitted
under R645-301-113.

114. Right-of-Entry Information.

114.100. An application will contain a description of the
documents upon which the applicant bases their legal right to
enter and begin coal mining and reclamation operations in the
permit area and will state whether that right is the subject of
pending litigation. The description will identify the documents
by type and date of execution, identify the specific lands to
which the document pertains, and explain the lega rights
claimed by the applicant.

114.200. Wherethe private mineral estate to be mined has
been severed from the private surface estate, an applicant will
also submit:

114.210. A copy of the written consent of the surface
owner for the extraction of coal by certain coal mining and
reclamation operations;

114.220. A copy of the conveyance that expressly grants
or reserves the right to extract coa by certain coal mining and
reclamation operations; or

114.230. If the conveyance does not expressly grant the
right to extract the coal by certain coal mining and reclamation
operations, documentation that under applicable Utah law, the
applicant has the legal authority to extract the coal by those
operations.

114.300. Nothinggivenunder R645-301-114.100through
R645-301-114.200 will be construed to provide the Division
with the authority to adjudicate property rights disputes.

115. Status of Unsuitability Claims.

115.100. Anapplicationwill contain availableinformation
as to whether the proposed permit area is within an area
designated as unsuitable for coa mining and reclamation
operationsor iswithin an areaunder study for designationinan
admini strative proceeding under R645-103-300, R645-103-400,
or 30 CFR Part 7609.

115.200. An application inwhich the applicant claimsthe
exemption described in R645-103-333 will containinformation
supporting theassertion that theapplicant made substantial legal
and financial commitments before January 4, 1977, concerning
the proposed coal mining and reclamation operations.

115.300. An application in which the applicant proposes
to conduct coal mining and reclamation operations within 300
feet of an occupied dwelling or within 100 feet of apublic road
will contain the necessary information and meet the
requirements of R645-103-230 through R645-103-238.

116. Permit Term.

116.100. Each permit applicationwill statetheanticipated
or actual starting and termination date of each phase of the coal
mining and reclamation operation and the antici pated number of
acresof land to be affected during each phase of mining over the
life of the mine.

116.200. If the applicant requiresaninitial permittermin
excess of five yearsin order to obtain necessary financing for
equipment and the opening of the operation, the application
will:

116.210. Becomplete and accurate covering the specified
longer term; and

116.220. Show that the proposed longer termisreasonably
needed to allow the applicant to obtain financing for equipment
and for the opening of the operation with the need confirmed, in
writing, by the applicant's proposed source of financing.

117. Insurance, Proof of Publication and Facilities or
Structures Used in Common.

117.100. A permit application will contain either a
certificate of liability insurance or evidence of self-insurancein
compliance with R645-301-800.

117.200. A copy of the newspaper advertisements of the
application for a permit, significant revision of a permit, or
renewal of a permit, or proof of publication of the
advertisements which is acceptable to the Division will befiled
with the Division and will be made a part of the application not
later than 4 weeks after the last date of publication as required
by R645-300-121.100.

117.300. The plans of afacility or structure that is to be
shared by two or more separately permitted coal mining and
reclamation operations may be included in one permit
application and referenced in the other applications. In
accordance with R645-301-800, each permittee will bond the
facility or structure unless the permittees sharing it agree to
another arrangement for assuming their respective
responsibilities. If such agreement is reached, then the
application will include a copy of the agreement between or
among the parties setting forth the respective bonding
responsibilities of each party for the facility or structure. The
agreement will demonstrate to the satisfaction of the Division
that al responsibilities under the R645 Rules for the facility or
structure will be met.

118. Filing Fee. Each permit application to conduct coal
mining and reclamation operations pursuant to the State
Program will be accompanied by a fee of $5.00.

120. Permit Application Format and Contents.

121. The permit application will:

121.100. Contain current information, as required by
R645-200, R645-300, R645-301 and R645-302.

121.200. Be clear and concise; and

121.300. Befiled in the format required by the Division.

122. If used inthe permit application, referenced materials
will either be provided to the Division by the applicant or be
readily availableto the Division. If provided, relevant portions
of referenced published materials will be presented briefly and
concisely inthe application by photocopying or abstracting and
with explicit citations.

123. Applications for permits; permit changes, permit
renewals; or transfers, sales or assignments of permit rightswill
contain the notarized signature of aresponsible officia of the
applicant, that the information contained in the application is
true and correct to the best of the official's information and
belief.

130. Reporting of Technical Data.

131. All technical datasubmitted in the permit application
will be accompanied by the names of persons or organizations
that collected and analyzed the data, dates of the collection and
analysis of the data, and descriptions of the methodology used
to collect and analyze the data.

132. Technical analyses will be planned by or under the
direction of a professional qualified in the subject to be
analyzed.

140. Maps and Plans.

141. Maps submitted with permit applications will be
presented in a consolidated format, to the extent possible, and
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will includeall thetypesof information that are set forthon U.S.
Geologica Survey of the 1:24,000 scale series. Maps of the
permit areawill be at a scale of 1:6,000 or larger. Maps of the
adjacent areawill clearly show thelandsand waterswithin those
areas and be at a scale determined by the Division, but in no
event smaller than 1:24,000.

142. All maps and plans submitted with the permit
application will distinguish among each of the phases during
which coa mining and reclamation operations were or will be
conducted at any place within the life of operations. At a
minimum, distinctions will be clearly shown among those
portions of the life of operations in which coa mining and
reclamation operations occurred:

142.100 Prior to August 3, 1977,

142.200 After August 3, 1977, and prior to either:

142.210. May 3, 1978; or

142.220 In the case of an applicant or operator which
obtained a small operator's exemption in accordance with the
Interim Program rules (MC Rules), January 1, 1979;

142.300 After May 3, 1978 (or January 1, 1979, for
personswho received asmall operator's exemption) and prior to
the approval of the State Program; and

142.400 After theestimated date of i ssuanceof apermit by
the Division under the State Program.

150. Completeness. An application for a permit to
conduct coal mining and reclamation operations will be
complete and will include at a minimum information required
under R645-301 and, if applicable, R645-302.

160. Permit change, renewal, transfer, saleand assignment.

Procedures to change, renew, transfer, assign, or sdl
existing coal mining and reclamation permit rightsare presented
at R645-303.

R645-301-200. Soils.

The regulations in R645-301-200 present the minimum
requirements for information on sail resources which will be
included in each permit application.

210. Introduction.

211. The applicant will present a description of the
premining soil resources as specified under R645-301-221.
Topsoil and subsoil to be saved under R645-301-232 will be
separately removed and segregated from other material.

212.  After removal, topsoil will be immediately
redistributed in accordance with R645-301-242, stockpiled
pending redistribution under R645-301-234, or if demonstrated
that an alternative procedure will provide equal or more
protection for the topsail, the Division may, on a case-by-case
basis, approve an alternative.

220. Environmental Description.

221. Prime Farmland Investigation. All permit
applications, whether or not Prime Farmland is present, will
include the results of a reconnaissance inspection of the
proposed permit areatoindicate whether Prime Farmland exists
as given under R645-302-313.

222. Soil Survey. Theapplicant will provide adeguate soil
survey information for those portions of the permit area to be
affected by surface operations incident to UNDERGROUND
COAL MINING and RECLAMATION ACTIVITIES and for
the permit area of SURFACE COAL MINING and
RECLAMATION ACTIVITIES consisting of the following:

222.100. A map delineating different soils;

222.200. Soil identification;

222.300. Soil description; and

222.400. Present and potential productivity of existing
soils.

223. Soil Characterization. The survey will meet the
standards of the Nationa Cooperative Soil Survey as
incorporated by reference in R645-302-314.100.

224. Substitute Topsoil. Where the applicant proposesto

use sel ected overburden material s as a supplement or substitute
for topsoil, the application will include results of analyses,
trials, and tests as described under R645-301-232.100 through
R645-301-232.600, R645-301-234, R645-301-242, and R645-
301-243. The Division may also requiretheresultsof field-site
trials or greenhouse tests as required under R645-301-233.

230. Operation Plan.

231. General Requirements. Each permit application will
include &

231.100. Description of the methods for removing and
storing topsoil, subsoil, and other materials;

231.200. Demonstration of the suitability of topsoil
substitutes or supplements;

231.300. Testing plan for evaluating the results of topsoil
handling and reclamation procedures related to revegetation;
and

231.400. Narrative that describes the construction,
modification, use and maintenance of topsoil handling and
storage areas.

232. Topsoil and Subsoil Removal.

232.100. All topsoil will be removed as a separate layer
from the areato be disturbed, and segregated.

232.200. Where the topsoil is of insufficient quantity or
poor quality for sustaining vegetation, the material sapproved by
the Division in accordance with R645-301-233.100 will be
removed as a separate layer from the areato be disturbed, and
segregated.

232.300. |If topsoil is less than six inches thick, the
operator may remove the topsoil and the unconsolidated
materialsimmediately bel ow thetopsoil and treat the mixtureas
topsoil.

232.400. The Division may not require the removal of
topsoil for minor disturbances which:

232.410. Occur at the site of small structures, such as
power poles, signs, or fence lines; or

232.420. Will not destroy the existing vegetation and will
not cause erosion.

232.500. Subsoil Segregation. The Division may require
that the B horizon, C horizon, or other underlying strata, or
portions thereof, be removed and segregated, stockpiled, and
redistributed as subsoil in accordance with the requirements of
R645-301-234 and R645-301-242 if it finds that such subsoil
layers are necessary to comply with the revegetation
requirements of R645-301-353 through R645-301-357.

232.600. Timing. All material to be removed under R645-
301-232 will be removed after the vegetative cover that would
interferewithitssalvageiscleared fromtheareato bedisturbed,
but before any drilling, blasting, mining, or other surface
disturbance takes place.

232.700. Topsoil and subsoil remova under adverse
conditions. An exception to therequirementsof R645-301-232
to remove topsoil or subsoilsin aseparate layer from an areato
be disturbed by surface operations may be granted by the
Division where the operator can demonstrate;

232.710. Theremoval of soilsin aseparate layer fromthe
area by the use of conventional machines would be unsafe or
impractical because of the sope or other condition of theterrain
or because of the rockiness or limited depth of the soils; and

232.720. That the requirements of R645-301-233 have
been or will be fulfilled with regard to the use of substitute soil
materials unless no available substitute materia can be made
suitable for achieving the revegetation standards of R645-301-
356, in which event the operator will, as a condition of the
permit, be required to import soil material of the quality and
quantity necessary to achieve such revegetation standards.

233. Topsoil Substitutes and Supplements.

233.100. Sdlected overburden material smay be substituted
for, or used as a supplement to topsoil if the operator
demonstrates to the Division that the resulting soil medium is
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equal to, or more suitablefor sustaining vegetation on nonprime
farmland areasthan the existing topsoil, hasagreater productive
capacity than that which existed prior to mining for prime
farmland reconstruction, and resultsin asoil mediumthat isthe
best available in the permit areato support revegetation.

233.200. The suitability of topsoil substitutes and
supplements will be determined on the basis of analysis of the
thickness of soil horizons, total depth, texture, percent coarse
fragments, pH, and areal extent of the different kinds of soils.
TheDivision may require other chemical and physical analyses,
field-sitetrials, or greenhousetestsif determined to be necessary
or desirable to demonstrate the suitability of topsoil substitutes
or supplements.

233.300. Results of physical and chemica analyses of
overburden and topsoil to demonstrate that the resulting soil
medium is equal to or more suitable for sustaining revegetation
than the available topsoil, provided that field-site trias, and
greenhouse tests are certified by an approved laboratory in
accordance with any one or a combination of the following
SOurces:

233.310. NRCS published data based on established soil
series;

233.320. NRCS Technica Guides;

233.330. State agricultural agency, university, Tennessee
Valley Authority, Bureau of Land Management of U.S.
Department of Agriculture Forest Service published data based
on soil series properties and behavior; or

233.340. Resultsof physical and chemical analyses, field-
site trials, or greenhouse tests of the topsoil and overburden
materials (soil series) from the permit area.

233.400. If the operator demonstrates through soil survey
or other data that the topsoil and unconsolidated material are
insufficient and substitute materials will be used, only the
substitute materials must be analyzed in accordance with R645-
301-233.300.

234. Topsoil Storage.

234.100. Materias removed under R645-301-232.100,
R645-301-232.200, and R645-301-232.300 will be segregated
and stockpiled when it is impractica to redistribute such
materials promptly on regraded areas.

234.200. Stockpiled materialswill:

234.210. Be selectively placed on a stable site within the
permit area;

234.220. Beprotected from contaminantsand unnecessary
compaction that would interfere with revegetation;

234.230. Be protected from wind and water erosion
through prompt establishment and maintenance of an effective,
quick growing vegetative cover or through other measures
approved by the Division; and

234.240. Not be moved until required for redistribution
unless approved by the Division.

234.300. Wherelong-term disturbed areaswill result from
facilities and preparation plants and where stockpiling of
materials removed under R645-301-232.100 would be
detrimental to the quality or quantity of those materials, the
Division may approve the temporary distribution of the sail
materials so removed to an approved site within the permit area
to enhance the current use of that site until needed for later
reclamation, provided that:

234.310. Such action will not permanently diminish the
capability of the topsoil of the host site; and

234.320. Thematerial will beretained in acondition more
suitable for redistribution than if stockpiled.

240. Reclamation Plan.

241. Genera Requirements. Each permit application will
include plansfor redistribution of soils, use of soil nutrientsand
amendments and stabilization of soils.

242. Soil Redistribution.

242.100. Topsoil materials removed under R645-301-

232.100, R645-301-232.200, and R645-301-232.300 and stored
under R645-301-234 will be redistributed in a manner that:

242.110. Achieves an approximately uniform, stable
thickness consistent with the approved postmining land use,
contours, and surface-water drainage systems;

242.120. Preventsexcesscompaction of thematerials; and

242.130. Protects the materials from wind and water
erosion before and after seeding and planting.

242.200. Before redistribution of the materials removed
under R645-301-232 the regraded land will be treated if
necessary to reduce potential dippage of the redistributed
material and to promote root penetration. 1f no harm will be
caused totheredistributed material and reestablished vegetation,
such treatment may beconducted after such material isreplaced.

242.300. The Division may not require the redistribution
of topsoil or topsoil substitutes on the approved postmining
embankments of permanent impoundments or roads if it
determines that:

242.310. Placement of topsoil or topsoil substitutes on
such embankments is inconsistent with the requirement to use
thebest technol ogy currently availableto prevent sedimentation,
and

242.320. Such embankmentswill be otherwise stabilized.

243. Soil Nutrients and Amendments. Nutrients and soil
amendments will be applied to the initialy redistributed
material when necessary to establish the vegetative cover.

244. Soil Stabilization.

244.100. All exposed surface areas will be protected and
stabilized to effectively control erosion and air pollution
attendant to erosion.

244.200. Suitable mulch and other soil stabilizing
practices will be used on al areas that have been regraded and
covered by topsoil or topsoil substitutes. The Division may
waive this requirement if seasonal, soil, or slope factors result
in a condition where mulch and other soil stabilizing practices
arenot necessary to control erosion and to promptly establishan
effective vegetative cover.

244.300. Rillsand gullies, which formin areas that have
been regraded and topsoiled and which either:

244.310. Disrupt the approved postmining land use or the
reestablishment of the vegetative cover, or

244.320. Cause or contribute to a violation of water
quality standards for receiving streams will befilled, regraded,
or otherwise stabilized; topsoil will be replaced; and the areas
will be reseeded or replanted.

250. Performance Standards.

251. All topsoil, subsoil and topsoil substitutes or
supplements will be removed, maintained and redistributed
according to the plan given under R645-301-230 and R645-
301-240.

252. All stockpiled topsoil, subsoil and topsoil substitutes
or supplements will be located, maintained and redistributed
according to plans given under R645-301-230 and R645-301-
240.

R645-301-300. Biology.

310. Introduction. Each permit application will include
descriptions of the:

311. Vegetative, fish, and wildlife resources of the permit
area and adjacent areas as described under R645-301-320;

312. Potential impacts to vegetative, fish and wildlife
resources and methods proposed to minimize these impacts
during coal mining and reclamation operations as described
under R645-301-330 and R645-301-340; and

313. Proposed reclamation designed to restore or enhance
vegetative, fish, and wildlife resources to a condition suitable
for the designated postmining land use as described under
R645-301-340.

320. Environmental Description.
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321. Vegetation Information. The permit application will
contain descriptions as follows:

321.100. If required by the Division, plant communities
within the proposed permit area and any reference area for
SURFACE COAL MINING AND RECLAMATION
ACTIVITIES and areas affected by surface operationsincident
toan underground minefor UNDERGROUND COAL MINING
AND RECLAMATION ACTIVITIES. This description will
include information adequate to predict the potential for
reestablishing vegetation; and

321.200. Theproductivity of theland beforeminingwithin
the proposed permit areafor SURFACE COAL MINING AND
RECLAMATION ACTIVITIES and areas affected by surface
operations incident to an underground mine for
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, expressed asaverageyield of food, fiber, forage,
or wood products from such lands obtained under high levels of
management. The productivity will be determined by yield data
or estimates for similar sites based on current data from the U.
S. Department of Agriculture, state agricultural universities, or
appropriate state natural resource or agricultural agencies.

322. Fishand Wildlife Information. Each applicationwill
include fish and wildlife resource information for the permit
area and adjacent areas.

322.100. The scope and level of detail for such
information will be determined by the Division in consultation
with state and federal agencieswith responsibilitiesfor fish and
wildlife and will be sufficient to design the protection and
enhancement plan required under R645-301-333.

322.200. Site-specific resource information necessary to
address the respective species or habitatswill be required when
the permit area or adjacent areais likely to include:

322.210. Listed or proposed endangered or threatened
speciesof plantsor animalsor their critical habitatslisted by the
Secretary under the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), or those species or habitats
protected by similar state statutes;

322.220. Habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas offering specia shelter or
protection, migration routes, or reproduction and wintering
aress, or

322.230. Other species or habitats identified through
agency consultation as requiring special protection under state
or federal law.

322.300. Fishand Wildlife Servicereview. Upon request,
the Division will provide the resource information required
under R645-301-322 and the protection and enhancement plan
required under R645-301-333 to the U.S. Fish and Wildlife
Service Regional or Fidd Office for their review. This
information will be provided within 10 days of receipt of the
request from the Service.

323. Maps and Aerial Photographs. Maps or aeria
photographs of the permit area and adjacent areas will be
provided which delinezate:

323.100. The location and boundary of any proposed
reference area for determining the success of revegetation;

323.200. Elevations and locations of monitoring stations
used to gather datafor fish and wildlife, and any special habitat
features;

323.300. Each facility to be used to protect and enhance
fish and wildlife and related environmental values; and

323.400. If required, each vegetative type and plant
community, including sample locations. Sufficient adjacent
areas will be included to allow evaluation of vegetation as
important habitat for fish and wildlife for those species
identified under R645-301-322.

330. Operation Plan. Each application will contain aplan
for protection of vegetation, fish, and wildlife resources

throughout the life of the mine. The plan will provide:

331. A description of the measures taken to disturb the
smallest practicable area at any one time and through prompt
establishment and maintenance of vegetation for Interim
stabilization of disturbed areas to minimize surface erosion.
Thismay include part or al of the plan for final revegetation as
described in R645-301-341.100 and R645-301-341.200;

332. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES a description
of the anticipated impacts of subsidence on renewabl e resource
landsidentified in R645-301-320, and how such impact will be
mitigated;

333. A description of how, to theextent possible, using the
best technology currently available, the operator will minimize
disturbancesand adverseimpactstofishand wildlifeand related
environmental values during coal mining and reclamation
operations, including compliance with the Endangered Species
Act of 1973 during coa mining and reclamation operations,
including the location and operation of haul and access roads
and support facilities so as to avoid or minimize impacts on
important fish and wildlife speciesor other species protected by
state or federal law; and how enhancement of these resources
will be achieved, where practicable. This Description will:

333.100. Be consistent with the requirements of R645-
301-358;

333.200. Apply, at a minimum, to species and habitats
identified under R645-301-322; and

333.300. Include protective measures that will be used
during the active mining phase of operation. Such measures
may include the establishment of buffer zones, the selective
location and special design of haul roads and powerlines, and
the monitoring of surface water quality and quantity.

340. Reclamation Plan.

341. Revegetation. Each application will contain a
reclamation plan for final revegetation of all lands disturbed by
coal mining and reclamation operations, except water areas and
the surface of roads approved as part of the postmining land use,
asrequired in R645-301-353 through R645-301-357, showing
how the applicant will comply with the biological protection
performance standards of the State Program. The plan will
include, at a minimum:

341.100. A detailed schedule and timetable for the
completion of each major step in the revegetation plan;

341.200. Descriptions of the following:

341.210. Species and amounts per acre of seeds and/or
seedlings to be used. If fish and wildlife habitat will be a
postmining land use, the criteria of R645-301-342.300 apply.

341.220. Methodsto be used in planting and seeding;

341.230. Mulching techniques, including type of mulch
and rate of application;

341.240. Irrigation, if appropriate, and pest and disease
control measures, if any; and

341.250. Measures proposed to be used to determine the
success of revegetation as required in R645-301-356.

341.300. The Division may require greenhouse studies,
field trids, or equivalent methods of testing proposed or
potential revegetation material sand methodsto demonstratethat
revegetation is feasible pursuant to R645-300-133.710.

342. Fish and Wildlife. Each application will contain a
fish and wildlife plan for the reclamation and postmining phase
of operation consistent with R645-301-330, the performance
standards of R645-301-358 and include the following:

342.100. Enhancement measures that will be used during
the reclamation and postmining phase of operation to develop
aquatic and terrestrial habitat. Such measures may include
restoration of streams and other wetlands, retention of ponds
and impoundments, establishment of vegetation for wildlife
food and cover, and the replacement of perches and nest boxes.
Where the plan does not include enhancement measures, a
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statement will be given explaining why enhancement is not
practicable.

342.200. Where fish and wildlife habitat is to be a
postmining land use, the plant species to be used on reclaimed
areas will be selected on the basis of the following criteria:

342.210. Their proven nutritional valuefor fishor wildlife;

342.220. Their use as cover for fish or wildlife; and

342.230. Their ability to support and enhance fish or
wildlife habitat after the release of performance bonds. The
selected plants will be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife.

342.300. Wherecropland isto bethe postmining land use,
and where appropriate for wildlife- and crop-management
practices, the operator will intersperse the fields with trees,
hedges, or fence rowsthroughout the harvested areato break up
large blocks of monoculture and to diversify habitat types for
birds and other animals.

342.400. Where residential, public service, or industrial
uses are to be the postmining land use, and where consistent
with the approved postmining land use, the operator will
intersperse reclaimed lands with greenbelts utilizing species of
grass, shrubs, and trees useful asfood and cover for wildlife.

350. Performance Standards.

351. General Requirements. All coa mining and
reclamation operations will be carried out according to plans
provided under R645-301-330 through R645-301-340.

352. Contemporaneous Reclamation. Revegetationon all
land that is disturbed by coal mining and reclamation
operations, will occur ascontemporaneously aspracticablewith
mining operations, except when such mining operations are
conducted in accordance with a variance for combined
SURFACE and UNDERGROUND COAL MINING AND
RECLAMATION ACTIVITIES issued under R645-302-280.
The Division may establish schedules that define
contemporaneous reclamation.

353. Revegetation: General Requirements. The permittee
will establish on regraded areasand on al other disturbed areas,
except water areas and surface areas of roadsthat are approved
as part of the postmining land use, a vegetative cover that isin
accordance with the approved permit and reclamation plan.

353.100. The vegetative cover will be:

353.110. Diverse, effective, and permanent;

353.120. Comprised of species native to the area, or of
introduced specieswheredesirable and necessary to achievethe
approved postmining land use and approved by the Division;

353.130. At least equal in extent of cover to the natural
vegetation of the area; and

353.140. Capable of stabilizing the soil surface from
erosion.

353.200. The reestablished plant species will:

353.210. Be compatible with the approved postmining
land use;

353.220. Havethe same seasonal characteristics of growth
asthe original vegetation;

353.230. Be capable of self-regeneration and plant
succession;

353.240. Be compatiblewith the plant and animal species
of the area; and

353.250. Meet the requirements of applicable Utah and
federal seed, poisonous and noxious plant; and introduced
species laws or regulations.

353.300. The Division may grant exception to the
requirements of R645-301-353.220 and R645-301-353.230
when the species are necessary to achieve a quick-growing,
temporary, stabilizing cover, and measures to establish
permanent vegetation are included in the approved permit and
reclamation plan.

353.400. When the approved postmining land use is

cropland, the Division may grant exceptionsto therequirements
of R645-301-353.110, R645-301-353.130, R645-301-353.220
and R645-301-353.230. The requirements of R645-302-317
apply to areas identified as prime farmland.

354. Revegetation: Timing. Disturbed areas will be
planted during the first normal period for favorable planting
conditions after replacement of the plant-growth medium. The
normal period for favorable planting is that planting time
generally accepted localy for the type of plant materials
selected.

355. Revegetation: Mulching and Other Soil Stabilizing
Practices. Suitable mulch and other soil stabilizing practices
will beused on dl areasthat have been regraded and covered by
topsoil or topsoil substitutes. The Division may waive this
requirement if seasonal, soil, or slope factors result in a
condition where mulch and other soil stabilizing practices are
not necessary to control erosion and to promptly establish an
effective vegetative cover.

356. Revegetation: Standards for Success.

356.100. Success of revegetation will be judged on the
effectiveness of the vegetation for the approved postmining land
use, the extent of cover compared to the extent of cover of the
reference area or other approved success standard, and the
genera requirements of R645-301-353.

356.110. Standardsfor success, statistically valid sampling
techniques for measuring success, and approved methods are
identified inthe Division's"V egetation I nformation Guidelines,
Appendix A."

356.120. Standards for success will include criteria
representative of unmined lands in the area being reclaimed to
evaluatethe appropriate vegetation parameters of ground cover,
production, or stocking. Ground cover, production, or stocking
will be considered equal to the approved success standard when
they are not less than 90 percent of the success standard. The
sampling techniquesfor measuring successwill usea90-percent
statistical confidence interval (i.e., one-sided test with a 0.10
aphaerror).

356.200. Standards for success will be applied in
accordance with the approved postmining land use and, at a
minimum, the following conditions:

356.210. For areas developed for use as grazing land or
pasture land, the ground cover and production of living plants
on the revegetated area will be at least equa to that of a
reference area or such other success standards approved by the
Division.

356.220. For areas developed for use as cropland, crop
production on the revegetated areawill be at least equal to that
of areference area or such other success standards approved by
the Division. The requirements of R645-302-310 through
R645-302-317 apply to areas identified as prime farmland.

356.230. For areas to be developed for fish and wildlife
habitat, recreation, shelter belts, or forest products, success of
vegetation will be determined on the basis of tree and shrub
stocking and vegetative ground cover. Such parameters are
described as follows:

356.231. Minimum stocking and planting arrangements
will be specified by the Division on the basis of local and
regional conditionsand after consultation with and approval by
Utah agenciesresponsiblefor the administration of forestry and
wildlife programs. Consultation and approva will be on a
permit specific basis and will be performed in accordance with
the "V egetation Information Guidelines' of the division.

356.232. Treesand shrubsthat will be used in determining
the success of stocking and the adequacy of plant arrangement
will have utility for the approved postmining land use. At the
time of bond release, such trees and shrubswill be healthy, and
at least 80 percent will have beenin placefor at least 60 percent
of the applicable minimum period of responsibility. No trees
and shrubs in place for less than two growing seasons will be
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counted in determining stocking adequacy.

356.233. Vegetativeground cover will not belessthan that
required to achieve the approved postmining land use.

356.240. For areas to be developed for industrid,
commercial, or residential uselessthantwo yearsafter regrading
is completed, the vegetative ground cover will not be less than
that required to control erosion.

356.250. For areas previously disturbed by mining that
were not reclaimed to the requirements of R645-200 through
R645-203 and R645-301 through R645-302 and that are
remined or otherwise redisturbed by coal mining and
reclamation operations, at a minimum, the vegetative ground
cover will be not less than the ground cover existing before
redisturbance and will be adequate to control erosion.

356.300. Siltation structures will be maintained until
removal isauthorized by the Division and the disturbed areahas
been stabilized and revegetated. |n no casewill the structure be
removed sooner than two yearsafter thelast augmented seeding.

356.400. When a siltation structure is removed, the land
on which the siltation structure was located will be revegetated
in accordance with the reclamation plan and R645-301-353
through R645-301-357.

357. Revegetation: Extended Responsibility Period.

357.100. The period of extended responsibility for
successful vegetation will begin after the last year of augmented
seeding, fertilization, irrigation, or other work, excluding
husbandry practices that are approved by the Division in
accordance with paragraph R645-301-357.300.

357.200. Vegetation parameters identified in R645-301-
356.200 will equal or exceed the approved success standard
during the growing seasons for the last two years of the
responsibility period. Theperiod of extended responsibility will
continue for five or ten years based on precipitation data
reported pursuant to R645-301-724.411, asfollows:

357.210. Inareas of morethan 26.0 inches average annual
precipitation, the period of responsibility will continue for a
period of not less than five full years.

357.220. In areas of 26.0 inches or less average annual
precipitation, the period of responsibility will continue for a
period of not less than ten full years.

357.300. Husbandry Practices - General Information

357.301. The Division may approve certain selective
husbandry practices without lengthening the extended
responsibility period. Practices that may be approved are
identified in R645-301-357.310 through R645-301-357.365.
The operator may propose to use additional practices, but they
would need to be approved as part of the Utah Program in
accordance with 30 CFR 732.17. Any practices used will first
be incorporated into the mining and reclamation plan and
approved in writing by the Division. Approved practices are
normal conservation practices for unmined lands within the
region which have land uses similar to the approved postmining
land use of thedisturbed area. Approved practicesmay continue
as part of the postmining land use, but discontinuance of the
practices after the end of the bond liability period will not
jeopardize permanent revegetation success.  Augmented
seeding, fertilization, or irrigation will not be approved without
extending the period of responsibility for revegetation success
and bond liability for the areas affected by said activitiesand in
accordance with R645-301-820.330.

357.302. The Permittee will demonstrate that husbandry
practices proposed for areclaimed area are not necessitated by
inadequate grading practices, adverse soil conditions, or poor
reclamation procedures.

357.303. TheDivision will consider theentire areathat is
bonded within the same increment, as defined in R645-301-
820.110, when cal culating the extent of areathat may betreated
by husbandry practices.

357.304. If itisnecessary to seed or plant in excess of the

limits set forth under R645-301-357.300, the Division may
dlow a separate extended responsibility period for these
reseeded or replanted areas in accordance with R645-301-
820.330.

357.310. Reestablishing trees and shrubs

357.311. Treesor shrubs may be replanted or reseeded at
a rate of up to a cumulative total of 20% of the required
stocking ratethrough 40% of the extended responsibility period.

357.312. If shrubsareto be established by seed in areas of
established vegetation, small areaswill bescalped. The number
of shrubs to be counted toward the tree and shrub density
standard for success from each scalped areais limited to one.

357.320. Weed Control and Associated Revegetation.
Weed control through chemical, mechanical, and biologica
means discussed in R645-301-357.321 through R645-301-
357.323 is allowed through the entire extended responsibility
period for noxious weeds and through the first 20% of the
responsibility period for other weeds. Any revegetation
necessitated by the following weed control methods will be
performed according to the seeding and transplanting
parameters set forth in R645-301-357.324.

357.321. Chemical Weed Control. Weed control through
chemical means, foll owing the current Weed Control Handbook
(published annually or biannually by the Utah State University
Cooperative Extension Service) and herbicidelabel s, isallowed.

357.322. Mechanica Weed Control. Mechanical practices
that may be approved include hand roguing, grubbing and
mowing.

357.323. Biologica Weed Control. Selective grazing by
domestic livestock is allowed. Biologica control of weeds
through disease, insects, or other biological weed control agents
is alowed but will be approved on a case-by-case basis by the
Division, and other appropriate agency or agencies which have
the authority to regulate the introduction and/or use of
biological control agents.

357.324. Where weed control practices damage desirable
vegetation, areas treated to control weeds may be reseeded or
replanted according to the following limitations. Up to a
cumulativetotal of 15% of areclaimed areamay be reseeded or
replanted during the first 20% of the extended responsibility
period without restarting the responsibility period. After the
first 20% of the responsibility period, no more than 3% of the
reclaimed area may be reseeded in any single year without
restarting the responsibility period, and no continuous reseeded
area may be larger than one acre. Furthermore, no seeding is
alowed after thefirst 60% of the responsibility period or Phase
Il bond release, whichever comes first. Any seeding outside
these parameters is considered to be "augmentative seeding,"
and will restart the extended responsibility period.

357.330. Control of Other Pests.

357.331. Control of big game (deer, elk, moose, antelope)
may be used only during the first 60% of the extended
responsibility period or until Phase |1 bond release, whichever
comes first. Any methods used will first be approved by the
Division and, as appropriate, the land management agency and
the Utah Division of Wildlife Resources. Methodsthat may be
used include fencing and other barriers, repellents, scaring,
shooting, and trapping and relocation. Trapping and special
hunts or shooting will be approved by the Division of Wildlife
Resources. Other control techniquesmay beallowed but will be
considered on a case-by-case basis by the Division and by the
Utah Division of Wildlife Resources. Appendix C of the
Division's"V egetation Information Guidelines" includesanon-
exhaustive list of publications containing big game control
methods.

357.332. Control of small mammals and insects will be
approved on a case-by-case basis by the Utah Division of
Wildlife Resources and/or the Utah Department of Agriculture.
The recommendations of these agencies will also be approved
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by the appropriate land management agency or agencies. Small
mammal control will beallowed only during thefirst 60% of the
extended responsibility period or until Phase Il bond release,
whichever comesfirst. Insect control will be allowed through
the entire extended responsibility period if it is determined,
through consultation with the Utah Department of Agriculture
or Cooperative Extension Service, that a specific practice is
being performed on adjacent unmined lands.

357.340. Natural Disastersand Illegal ActivitiesOccurring
After Phase |1 Bond Release. Where necessitated by a natural
disaster, excluding climatic variation, or illegal activities, such
as vandalism, not caused by any lack of planning, design, or
implementation of the mining and reclamation plan on the part
of the Permittee, the seeding and planting of the entire area
whichissignificantly affected by the disaster or illegal activities
will be allowed as an accepted husbandry practice and thus will
not restart the extended responsibility period. Appendix C of
the Division's "V egetation Information Guidelines' references
publications that show methods used to revegetate damaged
land. Examples of natural disasters that may necessitate
reseeding which will not restart the extended responsibility
period include wildfires, earthquakes, and mass movements
originating outside the disturbed area.

357.341. Theextent of theareawhere seeding and planting
will be allowed will be determined by the Division in
cooperation with the Permittee.

357.342. All applicablerevegetation successstandardswill
be achieved on areas reseeded following a disaster, including
R645-301-356.232 for areas with adesignated postmining land
use of forestry or wildlife.

357.343. Seeding and planting after natural disasters or
illegal activities will only be allowed in areas where Phase |1
bond release has been granted.

357.350. Irrigation. The irrigation of transplanted trees
and shrubs, but not of general areas, isallowed through thefirst
20% of the extended responsibility period. Irrigation may be by
such methods as, but not limited to, drip irrigation, hand
watering, or sprinkling.

357.360. Highly Erodible Areaand Rill and Gully Repair.
Therepair of highly erodible areasand rills and gullies will not
be considered an augmentative practice, and will thus not restart
theextended responsibility period, if the affected areaasdefined
in R645-301-357.363 comprises no more than 15% of the
disturbed area for the first 20% of the extended responsibility
period andif no continuousareato berepaired islarger than one
acre.

357.361. After thefirst 20% of the extended responsibility
period but prior to the end of the first 60% of the responsibility
period or until Phase Il bond release, whichever comes first,
highly erodible areaand rill and gully repair will be considered
augmentative, and will thus restart the responsibility period, if
the areato be repaired is greater than 3% of the total disturbed
areaor if acontinuous areais larger than one acre.

357.362. Theextent of the affected areawill bedetermined
by the Division in cooperation with the Permittee.

357.363. Theareaaffected by therepair of highly erodible
areasand rillsand gulliesis defined as any areathat is reseeded
asaresult of therepair. Also included in the affected areas are
interspacial areas of thirty feet or less between repaired rillsand
gullies. Highly erodible areas are those areas which cannot
usually be stabilized by ordinary conservation treatments and if
left untreated can cause severe erosion or sediment damage.

357.364. The repair and/or treatment of rills and gullies
which result from a deficient surface water control or grading
plan, as defined by the recurrence of rills and gullies, will be
considered an augmentative practice and will thus restart the
extended responsibility period.

357.365. ThePermitteeshall demonstrate by specific plans
and designs the methods to be used for the treatment of highly

erodible areas and rills and gullies. These will be based on a
combination of treatments recommended in the Soail
Conservation Service Critical AreaPlanting recommendations,
literature recommendations including those found in Appendix
C of the Division's "Vegetation Information Guidelines', and
other successful practices used at other reclamation sitesin the
State of Utah. Any treatment practi ces used will be approved by
the Division.

358. Protection of Fish, Wildlife, and Related
Environmental Vaues. Theoperator will, totheextent possible
using the best technology currently available, minimize
disturbances and adverse impacts on fish, wildlife, and related
environmental values and will achieve enhancement of such
resources where practicable.

358.100. No coal mining and reclamation operation will
be conducted which is likely to jeopardize the continued
existence of endangered or threatened species listed by the
Secretary or which is likely to result in the destruction or
adverse modification of designated critical habitats of such
species in violation of the Endangered Species Act of 1973.
The operator will promptly report to the Division any state- or
federaly-listed endangered or threatened species within the
permit area of which the operator becomes aware. Upon
notification, the Divisionwill consult with appropriate stateand
federal fish and wildlife agencies and, after consultation, will
identify whether, and under what conditions, the operator may
proceed.

358.200. No coal mining and reclamation operationswill
be conducted in a manner which would result in the unlawful
taking of abald or golden eagle, itsnest, or any of itseggs. The
operator will promptly report to the Division any golden or bald
eagle nest within the permit area of which the operator becomes
aware. Upon notification, the Division will consult with the
U.S. Fish and Wildlife Service and the Utah Division of
Wildlife Resources and, after consultation, will identify
whether, and under what conditions, the operator may proceed.

358.300. Nothing in the R645 Rules will authorize the
taking of an endangered or threatened species or a bad or
golden eagle, its nest, or any of its eggs in violation of the
Endangered Species Act of 1973 or the Bald Eagle Protection
Act, as amended, 16 U.S.C. 668 et seq.

358.400. The operator conducting coal mining and
reclamation operations will avoid disturbances to, enhance
where practicable, restore, or replace, wetlands and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Coa mining and reclamation operations will avoid
disturbances to, enhance where practicable, or restore, habitats
of unusually high vaue for fish and wildlife.

358.500. Each operator will, to the extent possible using
the best technology currently available:

358.510. Ensure that electric powerlines and other
transmission facilitiesused for, or incidental to, coal miningand
reclamation operations on the permit area are designed and
constructed to minimize el ectrocution hazardsto raptors, except
where the Division determines that such requirements are
unnecessary;

358.520. Design fences, overland conveyers, and other
potential barriers to permit passage for large mammals, except
where the Division determines that such requirements are
unnecessary; and

358.530. Fence, cover, or use other appropriate methods
to exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

R645-301-400. Land Useand Air Quality.

The rules in R645-301-400 present the requirements for
information related to Land Use and Air Quality which aretobe
included in each permit application.

410. Land Use. Each permit application will include a
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descriptions of the premining and proposed postmining land
use(s).

411. Environmental Description.

411.100. Premining Land-Use Information. The
application will contain a statement of the condition and
capability of theland which will be affected by coal mining and
reclamation operations within the proposed permit area,
including:

411.110. A map and supporting narrative of the usesof the
land existing at the time of the filing of the application. If the
premining use of the land was changed within five years before
the anticipated date of beginning the proposed operations, the
historic use of the land will also be described;

411.120 A narrative of land capability which analyzesthe
land-use description in conjunction with other environmental
resources information required under R645-301-411.100, and
R645-301 and R645-302. The narrative will provide analyses
of the capability of the land before any coa mining and
reclamation operations to support a variety of uses, giving
considerationto soil and foundation characteristics, topography,
vegetative cover and the hydrology of the area proposed to be
affected by coal mining and reclamation operations; and

411.130. A description of the existing land uses and land-
use classifications under loca law, if any, of the proposed
permit and adjacent areas.

411.140. Cultural and Historic Resources Information.
Theapplicationwill contain mapsasdescribed under R645-301-
411.141 and asupporting narrative which describethe nature of
cultural and historic resourceslisted or eigiblefor listingin the
National Register of Historic Places and known archeological
siteswithin the permit and adjacent areas. The description will
bebased on all availableinformation, including, but not limited
to, information from the State Historic Preservation Officer and
from local archeological, historic, and cultural preservation
agencies.

411.141. Cultura and Historic Resources Maps. These
maps will clearly show:

411.141.1. The boundaries of any public park and
locations of any cultural or historical resourceslisted or eigible
for listingin the National Register of Historic Placesand known
archeological sites within the permit and adjacent aress;

411.141.2. Each cemetery that islocated in or within 100
feet of the proposed permit area; and

411.141.3. Any land within the proposed permit area
which is within the boundaries of any units of the National
System of Trails or the Wild and Scenic Rivers System,
including study riversdesignated under section 5(a) of the Wild
and Scenic Rivers Act.

411.142. Coordinationwiththe StateHistoric Preservation
Officer (SHPO). The narrative presented under R645-301-
411.140 will also describe coordination effortswith and present
evidence of clearances by the SHPO. For any publicly owned
parksor placeslisted onthe National Register of Historic Places
that may be adversely affected by the proposed coal mining and
reclamation operations, each plan will describe the measuresto
be used:

411.142.1. To prevent adverse impacts; or

411.142.2. If valid existing rights exist or joint agency
approval is to be obtained under R645-103-236, to minimize
adverse impacts.

411.143. The Divison may require the applicant to
identify and evaluate important historic and archeological
resourcesthat may beeligiblefor listing onthenational Register
of Historic Places through:

411.143.1. Collection of additional information;

411.143.2. Conducting field investigations; or

411.143.3. Other appropriate analyses.

411.144. TheDivision may requiretheapplicant to protect
historic or archeological properties listed on or eligible for

listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate
mitigation and treatment measures may be required to be taken
after permit issuance provided that the required measures are
completed before the properties are affected by any mining
operation.

411.200. Previous Mining Activity. The application will
state whether the proposed permit area has been previousy
mined, and, if so, the following information, if available:

411.210. Thetype of mining method used;

411.220. The coal seams or other mineral strata mined;

411.230. The extent of coal or other minerals removed;

411.240. The approximate dates of past mining; and

411.250. The uses of the land preceding mining.

412. Reclamation Plan.

412.100. Postmining Land-Use Plan. Each application
will contain a detailed description of the proposed use,
following reclamation, of the land within the proposed permit
area, including a discussion of the utility and capacity of the
reclaimed land to support a variety of alternative uses, and the
relationship of the proposed use to existing land-use policies
and plans. The plan will explain:

412.110. How the proposed postmining land useisto be
achieved and the necessary support activities which may be
needed to achieve the proposed land use;

412.120. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, whererange or grazing
isthe proposed postmining use, the detailed management plans
to be implemented;

412.130. Where aland use different from the premining
land use is proposed, al materials needed for approva of the
dternative use under R645-301-413.100 through R645-301-
413.334, R645-302-270, R645-302-271.100 through R645-302-
271.400, R645-302-271.600, R645-302-271.800, and R645-
302-271.900; and

412.140. The consideration which has been given to
making all of the proposed coa mining and reclamation
operations consistent with surface owner plans and applicable
Utah and local land-use plans and programs.

412.200. Land Owner or Surface Manager Comments.
Thedescription will beaccompanied by acopy of the comments
concerning the proposed use by the legal or equitable owner of
record of the surface of the proposed permit area and Utah and
local government agencies which would have to initiate,
implement, approve, or authorize the proposed use of the land
following reclamation.

412.300. Suitability and Compatibility. Assurethat final
fills containing excess spoil are suitable for reclamation and
revegetation and are compatible with the natural surroundings
and the approved postmining land use.

413. Performance Standards.

413.100. Postmining Land Use. All disturbed areas will
be restored in atimely manner to conditions that are capable of
supporting:

413.110. Theusesthey were capable of supporting before
any mining; or

413.120. Higher or better uses.

413.200. Determining Premining Uses of Land.

413.210. The premining uses of land to which the
postmining land use is compared will be those uses which the
land previously supported, if the land has not been previously
mined and has been properly managed.

413.220. The postmining land use for land that has been
previously mined and not reclaimed will be judged on the basis
of the land use that existed prior to any mining: provided that,
if theland cannot be reclaimed to the land use that existed prior
to any mining because of the previously mined condition, the
postmining land use will be judged on the basis of the highest
and best use that can be achieved which is compatible with
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surrounding areas and does not require the disturbance of areas
previously unaffected by mining.

413.300. Criteriafor Alternative Postmining Land Uses.
Higher or better uses may be approved by the Division as
alternative postmining land uses after consultation with the
landowner or the land management agency having jurisdiction
over thelands, if the proposed uses meet the following criteria:

413.310. Thereisareasonablelikelihood for achievement
of the use;

413.320. The use does not present any actual or probable
hazard to public health or safety, or threat of water diminution
or pollution; and

413.330. The use will not:

413.331. Beimpractica or unreasonable;

413.332. Beinconsistent with applicableland-usepolicies
or plans;

413.333. Involve unreasonable delay in implementation;
or

413.334. Cause or contributeto violation of federal, Utah,
or local law.

414. Interpretation of R645-301-412 and R645-301-
413.100through R645-301-413.334, R645-302-270, R645-302-
271.100 through R645-302-271.400, R645-302-271.600, R645-
302-271.800, and R645-302-271.900 for the purposes of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, Reclamation Plan: Postmining Land Use. The
requirements of R645-301-412-130, for approva of an
aternative postmining land use, may be met by requesting
approval through the permit revision procedures of R645-303-
220 rather than requesting such approval in the original permit
application. The original permit application, however, must
demonstrate that the land will bereturned to its premining land-
use capability as required by R645-301-413.100. An
application for a permit revision of this type:

414.100. Must be submitted in accordance with the filing
deadlines of R645-303-220;

414.200. Will congtitute a significant alteration from the
mining operations contemplated by the original permit; and

414.300. Will besubject to therequirements of R645-300-
120 through R645-300-155 and R645-300-200.

420. Air Quality.

421. Coa mining and reclamation operations will be
conducted in compliance with the requirements of the Clean Air
Act (42 U.S.C. Sec. 7401 et seq.) and any other applicable Utah
or federal statutes and regulations containing air quality
standards.

422. The application will contain a description of
coordination and compliance efforts which have been
undertaken by the applicant with the Utah Bureau of Air
Quiality.

423. For adl SURFACE COAL MINING AND
RECLAMATION ACTIVITIESwith projected production rates
exceeding 1,000,000 tons of coal per year, the application will
contain an air pollution control plan which includes the
following:

423.100 An air quality monitoring program to provide
sufficient data to evaluate the effectiveness of the fugitive dust
control practices proposed under R645-301-423.200 to comply
with federal and Utah air quality standards; and

423.200 A plan for fugitive dust control practices as
required under R645-301-244.100 and R645-301-244.300.

424. All plans for SURFACE COAL MINING AND
RECLAMATION ACTIVITIESwith projected productionrates
of 1,000,000 tons of coal per year or less, will include aplan for
fugitive dust control practices asrequired under R645-301-244
and R645-301-244.300.

425. All plans for SURFACE COAL MINING AND
RECLAMATION ACTIVITIESwith projected productionrates
of 1,000,000 tons or lesswill include an air quality monitoring

program, if required by the division, to provide sufficient data
to judge the effectiveness of the fugitive dust control plan
required under R645-301-424.

R645-301-500. Engineering.

The rules in R645-301-500 present the requirements for
engineering information which is to be included in a permit
application.

510. Introduction. The engineering section of the permit
application isdivided into the operation plan, reclamation plan,
design criteria, and performance standards. All of the activities
associated with the coal mining and reclamation operationsmust
be designed, located, constructed, maintained, and reclaimed in
accordance with the operation and reclamation plan. All of the
design criteria associated with the operation and reclamation
plan must be met.

511. Genera Requirements. Each permit application will
include descriptions of:

511.100. The proposed coa mining and reclamation
operations with attendant maps, plans, and cross sections;

511.200. The proposed mining operation and its potential
impactsto the environment aswell as methods and cal culations
utilized to achieve compliance with design criteria; and

511.300. Reclamation.

512. Certification.

512.100. CrossSectionsand Maps. Certain cross sections
and mapsrequired to beincluded in apermit application will be
prepared by, or under the direction of, and certified by: a
qualified, registered, professional engineer; a professiona
geologist; or aqualified, registered, professional land surveyor,
with assistance from expertsin related fiel ds such ashydrol ogy,
geology and landscape architecture. Cross sections and maps
will be updated as required by the Division. The following
cross sections and maps will be certified:

512.110. Mineworkingsto the extent known as described
under R645-301-521.110;

512.120. Surface facilities and operations as described
under R645-301-521.124, R645-301-521.164, R645-301-
521.165 and R645-301-521.167;

512.130. Surface configurationsasdescribed under R645-
301-542.300 and R645-302-200;

512.140. Hydrology as described under R645-301-722,
and as appropriate, R645-301-731.700 through R645-301-
731.740; and

512.150. Geologic cross sections and maps as described
under R645-301-622.

512.200. Plans and Engineering Designs. Excess spoil,
durable rock fills, coal mine waste, impoundments, primary
roads and variances from approximate origina contour require
certification by aqualified registered professional engineer.

512.210. Excess Spoil. The professiona engineer
experienced in the design of earth and rock fillswill certify the
design according to R645-301-535.100.

512.220. Durable Rock Fills. The professional engineer
experienced in the design of earth and rock fillsmust certify that
the durable rock fill design will ensure the stability of the fill
and meet design requirements according to R645-301-535.100
and R645.301-535.300.

512.230. Coal Mine Waste. The professional engineer
experienced in the design of similar earth and waste structures
must certify the design of the disposal facility according to
R645-301-536.

512.240. Impoundments. The professional engineer will
use current, prudent, engineering practices and will be
experienced in the design and construction of impoundments
and certify the design of the impoundment according to R645-
301-743.

512.250. Primary Roads. The professional engineer will
certify the design and construction or reconstruction of primary
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roads as meeting the requirements of R645-301-534.200 and
R645-301-742.420.

512.260. Variance From Approximate Origina Contour.
The professional engineer will certify the design for the
proposed variance from the approximate original contour, as
described under R645-302-270, in conformance with
professional standards established to assure the stability,
drainage and configuration necessary for theintended use of the
site.

513. Compliance With MSHA Regulations and MSHA
Approvals.

513.100. Coa processing waste dams and embankments
will comply withMSHA, 30 CFR 77.216-1and 30 CFR 77.216-
2 (see R645-301-528.400 and R645-301-536.820).

513.200. Impoundmentsand sedimentation pondsmeeting
thesizeor other qualifying criteriaof MSHA, 30 CFR 77.216(a)
will comply with the requirements of MSHA, 30 CFR 77.216
(see R645-301-533.600, R645-301-742.222, and R645-301-
742.223).

513.300. Underground development waste, coal
processing waste and excess spoil may be disposed of in
underground mineworkings, but only inaccordancewith aplan
approved by MSHA and the Division (see R645-301-528.321).

513.400. Refuse piles will meet the requirements of
MSHA, 30 CFR 77.214 and 30 CFR 77.215 (see R645-301-
536.900).

513.500. Each shaft, drift, adit, tunnel, exploratory hole,
entryway or other opening to the surface from the underground
will be capped, sedled, backfilled or otherwise properly
managed consistent with MSHA, 30 CFR 75.1711 (see R645-
301-551).

513.600. Discharges into an underground mine are
prohibited, unless specifically approved by the Division after a
demonstration that the discharge will meet the approval of
MSHA (see R645-301-731.511.4).

513.700. The nature, timing and sequence of the
SURFACE COAL MINING AND RECLAMATION
ACTIVITIES that propose to mine closer than 500 feet to an
active underground mine are jointly approved by the Division
and MSHA (see R645-301-523.220).

513.800. Coa mine waste fires will be extinguished in
accordance with a plan approved by MSHA and the Division
(see R645-301-528.323.1).

514. Inspections. All engineering inspections, excepting
those described under R645-301-514.330, will be conducted by
aqualified registered professiona engineer or other qualified
professiona specialist under the direction of the professional
engineer.

514.100. Excess Spoil. The professiona engineer or
specidlist will be experienced in the construction of earth and
rock fills and will periodically inspect the fill during
construction. Regular inspectionswill also beconducted during
placement and compaction of fill materials.

514.110. Such inspectionswill be made at least quarterly
throughout construction and during critical construction periods.
Critical construction periods will include at a minimum:

514.111. Foundation preparation, including theremoval of
all organic material and topsail;

514.112. Placement of underdrains and protective filter
systems;

514.113. Installation of final surfacedrainage systems; and

514.114. Thefina graded and revegetated fill.

514.120. The qualified registered professional engineer
will provide a certified report to the Division promptly after
each inspection that thefill hasbeen constructed and maintained
as designed and in accordance with the approved plan and the
R645-301 and R645-302 Rules. The report will include
appearances of instability, structural weakness, and other
hazardous conditions.

514.130. Certified reports on Drainage System and
Protective Filters.

514.131. The certified report on the drainage system and
protective filters will include color photographs taken during
and after construction, but before underdrains are covered with
excessspoil. If theunderdrain system is constructed in phases,
each phase will be certified separately.

514.132. Where excess durable rock spoil is placed in
single or multiple lifts such that the underdrain system is
constructed simultaneously with excess spoil placement by the
natural segregation of dumped materials, in accordance with
R645-301-535.300 and R645-301-745.300, color photographs
will betaken of theunderdrain asthe underdrain systemisbeing
formed.

514.133. The photographs accompanying each certified
report will be taken in adequate size and number with enough
terrain or other physical features of the site shown to provide a
relative scal e to the photographs and to specifically and clearly
identify the site.

514.140. Inspection Reports. A copy of each inspection
report will be retained at or near the mine site.

514.200. Refuse Piles. The professiona engineer or
specialist experienced in the construction of similar earth and
waste structureswill inspect the refuse pile during construction.

514.210. Regular inspections by the engineer or specialist
will also be conducted during placement and compaction of coal
mine waste materials. More frequent inspections will be
conducted if a danger of harm exists to the public health and
safety or the environment. Inspections will continue until the
refuse pile has been finaly graded and revegetated or until a
later time as required by the Division.

514.220. Such inspection will be made at least quarterly
throughout construction and during the following critica
construction periods:

514.221. Foundation preparation including theremoval of
al organic material and topsoil;

514.222. Placement of underdrains and protective filter
systems,

514.223. Installation of final surfacedrainage systems; and

514.224. Thefina graded and revegetated facility.

514.230. The qualified registered professiona engineer
will provide a certified report to the Division promptly after
each inspection that the refuse pile has been constructed and
maintained as designed and in accordance with the approved
plan and R645 Rules. The report will include appearances of
instability, structural weakness, and other hazardousconditions.

514.240. The certified report on the drainage system and
protective filters will include color photographs taken during
and after construction, but before underdrains are covered with
coal mine waste. If the underdrain system is constructed in
phases, each phasewill becertified separately. Thephotographs
accompanying each certified report will be taken in adequate
size and number with enough terrain or other physical features
of the site shown to provide arelative scal e to the photographs
and to specifically and clearly identify the site.

514.250. A copy of each inspection report will beretained
at or near the mine site.

514.300. Impoundments.

514.310. Certified Inspection. The professional engineer
or specidist experienced in the construction of impoundments
will inspect the impoundment.

514.311. Inspections will be made regularly during
construction, upon completion of construction, and at least
yearly until remova of the structure or release of the
performance bond.

514.312. The qualified registered professional engineer
will promptly, after each inspection, provide to the Division, a
certified report that theimpoundment has been constructed and
maintained as designed and in accordance with the approved
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plan and the R645 Rules. The report will include discussion of
any appearances of instability, structural weakness or other
hazardous conditions, depth and elevation of any impounded
waters, existing storage capacity, any existing or required
monitoring procedures and instrumentation and any other
aspects of the structure affecting stability.

514.313. A copy of the report will be retained at or near
the mine site.

514.320. Impoundments meeting the NRCS Class B or C
criteria for dams in TR-60, or the size or other criteria of 30
CFR Sec. 77.216 must be examined in accordance with 30 CFR
Sec. 77.216-3. Impoundmentsnot meetingthe NRCS ClassB or
C Criteriafor damsin TR-60, or subject to 30 CFR Sec. 77.216,
shall be examined at least quarterly. A qualified person
designated by the operator shall examineimpoundmentsfor the
appearance of structural weakness and other hazardous
conditions.

515. Reporting and Emergency Procedures.

515.100. The permit application will incorporate a
description of the procedure for reporting a dide. The
requirements for the description are: At any time adlide occurs
which may have a potential adverse effect on public, property,
health, safety, or the environment, the permittee who conducts
the coal mining and reclamation operations will notify the
Division by the fastest available means and comply with any
remedial measures required by the Division.

515.200. Impoundment Hazards. The permit application
will incorporate a description of notification when potential
impoundment hazards exist. The requirements for the
description are: If any examination or inspection discloses that
a potential hazard exists, the person who examined the
impoundment will promptly inform the Division of the finding
and of the emergency procedures formulated for public
protection and remedia action. If adequate procedures cannot
be formulated or implemented, the Division will be notified
immediately. The Division will then notify the appropriate
agenci esthat other emergency proceduresarerequiredto protect
the public.

515.300. The permit application will incorporate a
description of procedures for temporary cessation of operations
asfollows:

515.310. Temporary abandonment will not relieve a
person of hisor her obligation to comply with any provisions of
the approved permit.

515.311. Each person who conducts UNDERGROUND
COAL MINING AND RECLAMATION ACTIVITIES will
effectively support and maintain all surface access openingsto
underground operations, and secure surfacefacilitiesin areasin
which there are no current operations, but operations are to be
resumed under an approved permit.

515.312. Each person who conducts SURFACE COAL
MININGAND RECLAMATION ACTIVITIESwill effectively
secure surface facilities in areas in which there are no current
operations, but in which operations are to be resumed under an
approved permit.

515.320. Before temporary cessation of coal mining and
reclamation operations for a period of 30 days or more, or as
soon as it is known that a temporary cessation will extend
beyond 30 days, each person who conducts coa mining and
reclamation operations will submit to the Division a notice of
intention to cease or abandon operations. This notice will
include:

515.321. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, astatement of
the exact number of surface acresand the horizontal and vertical
extent of subsurface strata which have been in the permit area
prior to cessation or abandonment, the extent and kind of
reclamation of surface areawhich will have been accomplished,
and identification of the backfilling, regrading, revegetation,

environmental monitoring, underground opening closures and
water treatment activities that will continue during the
temporary cessation.

515.322. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, astatement of the exact
number of acreswhichwill have been affected in the permit area
prior to such temporary cessation, the extent and kind of
reclamation of those areas which will have been accomplished,
and identification of the backfilling, regrading, revegetation,
environmental monitoring, and water treatment activities that
will continue during the temporary cessation.

516. Prevention of Slidesin SURFACE COAL MINING
AND RECLAMATION ACTIVITIES. Anundisturbed natural
barrier will be provided beginning at the elevation of thelowest
coal seam to be mined and extending from the outslopefor such
distance as may be determined by the Division asis needed to
assure stability. The barrier will beretained in place to prevent
slides and erosion.

520. Operation Plan.

521. General. The applicant will include a plan, with
maps, Cross sections, narrative, descriptions, and calculations
indicating how the relevant requirements are met. The permit
application will describe and identify the lands subject to coal
mining and reclamation operations over the estimated life of the
operationsand the size, sequence, and timing of the subareasfor
whichitisanticipated that individual permitsfor miningwill be
sought.

521.100. Cross Sections and Maps. The application will
include cross sections, maps and plans showing al the relevant
information required by the Division, to include, but not be
limited to:

521.110. Previously Mined Areas. These maps will
clearly show:

521.111. Thelocation and extent of known workings of
active, inactive, or abandoned underground mines, including
mine openings to the surface within the proposed permit and
adjacent areas. The map will be prepared and certified
according to R645-301-512; and

521.112. Thelocation and extent of existing or previously
surface-mined areaswithin the proposed permit area. Themaps
will be prepared and certified according to R645-301-512.

521.120. Existing Surface and Subsurface Facilities and
Features. These maps will clearly show:

521.121. Thelocation of all buildingsin and within 1000
feet of the proposed permit area, with identification of the
current use of the buildings;

521.122. The location of surface and subsurface man-
made features within, passing through, or passing over the
proposed permit area, including, but not limited to, major
eectric transmission lines, pipelines, and agricultural drainage
tilefields;

521.123. Each public road located in or within 100 feet of
the proposed permit area;

521.124. Thelocation and size of existing areas of spoil,
waste, coal development waste, and noncoal waste disposal,
dams, embankments, other impoundments, and water treatment
and air pollution control facilities within the proposed permit
area. The map will be prepared and certified according to
R645-301-512; and

521.125. The location of each sedimentation pond,
permanent water impoundment, coal processing waste bank and
coal processing waste dam and embankment in accordancewith
R645-301-512.100, R645-301-512.230, R645-301-521.143,
R645-301-521.169, R645-301-528.340, R645-301-531, R645-
301-533.600, R645-301-533.700, R645-301-535.140 through
R645-301-535.152, R645-301-536.600, R645-301-536.800,
R645-301-542.500, R645-301-732.210, and R645-301-
733.100.

521.130. Landowners and Right of Entry and Public
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Interest Maps. These mapsand crosssectionswill clearly show:

521.131. All boundaries of lands and names of present
owners of record of those lands, both surface and subsurface,
included in or contiguous to the permit area;

521.132. The boundaries of land within the proposed
permit areaupon which the applicant hasthelegal right to enter
and begin coal mining and reclamation operations; and

521.133. The measures to be used to ensure that the
interests of the public and landowners affected are protected if,
under R645-103-234, the applicant seeks to have the Division
approve:

521.133.1. Conducting the proposed coa mining and
reclamation operations within 100 feet of the right-of-way line
of any public road, except where mine access or haul roadsjoin
that right-of-way; or

521.133.2. Relocating apublic road.

521.140. Mine Mapsand Permit AreaMaps. These maps
and/or cross-section drawings will clearly indicate:

521.141. The boundaries of al areas proposed to be
affected over the estimated total life of the coa mining and
reclamation operations, with adescription of size, sequence and
timing of the mining of subareas for which it is anticipated that
additional permits will be sought; the coa mining and
reclamation operationsto be conducted, the landsto be affected
throughout the operation, and any changein afacility or feature
to be caused by the proposed operations;

521.142. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, the
underground workings and the location and extent of areas in
which planned-subsidence mining methods will be used and
which includes all areas where the measures will be taken to
prevent, control, or minimizesubsidence and subsidence-rel ated
damage (refer to R645-301-525); and

521.143. The proposed disposal sites for placing
underground mine development waste and excess spoil
generated at surface areas affected by surface operations and
facilities for the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES and the
proposed disposal siteand design of thespoil disposal structures
for purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES according to R645-301-211,
R645-301-212, R645-301-412.300, R645-301-512.210, R645-
301-512.220, R645-301-514.100, R645-301-528.310, R645-
301-535.100 through R645-301-535.130, R645-301-535.300
through R645-301-535.500, R645-536.300, R645-301-542.720,
R645-301-553.240, R645-301-745.100, R645-301-745.300, and
R645-301-745.400.

521.150. Land Surface Configuration Maps. These maps
will clearly indicate sufficient slope measurements or surface
contours to adequately represent the existing land surface
configuration of the proposed permit area for the purposes of
SURFACE COAL MINING AND RECLAMATION
ACTIVITIES and the area affected by surface operations and
facilities for the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES measured and
recorded according to the following:

521.151. Each measurement will consist of an angle of
inclination along the prevailing slope extending 100 linear feet
above and below or beyond the coal outcrop or the area to be
disturbed, or, wherethisisimpractical, at |ocations specified by
the Division. Mapswill be prepared and certified according to
R645-301-512; and

521.152. Where the area has been previously mined, the
measurements will extend at least 100 feet beyond the limits of
mining disturbances, or any other distance determined by the
Division to be representative of the premining configuration of
the land. Maps will be prepared and certified according to
R645-301-512.

521.160. Maps and Cross Sections of the Proposed

Features for the Proposed Permit Area. These maps and cross
sections will clearly show:

521.161. Buildings, utility corridors, and facilities to be
used;

521.162. The area of land to be affected within the
proposed permit area, according to the sequence of mining and
reclamation;

521.163. Each areaof land for which aperformance bond
or other equivalent guarantee will be posted under R645-301-
800;

521.164. Each coal storage, cleaning and loading area.
Themap will be prepared and certified according to R645-301-
512;

521.165. Each topsoil, spoil, coa preparation waste,
underground development waste, and noncoal waste storage
area. The map will be prepared and certified according to
R645-301-512;

521.166. Each source of waste and each waste disposal
facility relating to coal processing or pollution control;

521.167. Each explosive storage and handling facility;

521.168. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, each ar pollution
collection and control facility; and

521.169. Each proposed coal processing waste bank, dam,
or embankment. The map will be prepared and certified
according to R645-301-512.

521.170. Transportation Facilities Maps. Each permit
application will describe each road, conveyor, and rail system
to be constructed, used, or maintained within the proposed
permit area. The description will include a map, appropriate
cross sections, and specifications for each road width, road
gradient, road surface, road cut, fill embankment, culvert,
bridge, drainage ditch, drainage structure, and each stream ford
that is used as atemporary route.

521.180. Support facilities. Each permit applicant will
submit a description, plans, and drawings for each support
facility to be constructed, used, or maintained within the
proposed permit area. The plans and drawings will include a
map, appropriate cross sections, design drawings, and
specifications to demonstrate compliance with R645-301-
526.220 through R645-301-526.222 for each facility.

521.190. Other relevant information required by the
Division.

521.200. Signs and Markers Specifications. Signs and
markers will:

521.210. Be posted, maintained, and removed by the
person who conducts the coa mining and reclamation
operations;

521.220. Beauniform design that can be easily seen and
read; be made of durable material; and conform to local laws
and regulations;

521.230. Bemaintained during all activitiesto which they
pertain;

521.240. Mine and Permit Identification Signs.

521.241. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, identification
signswill bedisplayed at each point of accessfrom public roads
to areas of surface operations and facilities on permit areas;

521.242. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, identification signswill
be displayed at each point of access to the permit area from
public roads;

521.243. Show thename, business address, and telephone
number of the permittee who conducts coal mining and
reclamation operations and the identification number of the
permanent program permit authorizing coa mining and
reclamation operations; and

521.244. Beretained and maintained until after therelease
of all bonds for the permit area;
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521.250. Perimeter Markers.

521.251. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, the perimeter
of al areas affected by surface operations or facilities before
beginning mining activities will be clearly marked; or

521.252. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, theperimeter of apermit
area will be clearly marked before the beginning of surface
mining activities;

521.260. Buffer Zone Markers.

521.261. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, signswill be
erected to mark buffer zones as required under R645-301-
731.600 and will be clearly marked to prevent disturbance by
surface operations and facilities; or

521.262. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, buffer zones will be
marked along their boundaries as required under R645-301-
731.600; and

521.270. Topsoil Markers. Markers will be erected to
mark where topsoil or other vegetation-supporting material is
physically segregated and stockpiled as required under R645-
301-234.

522. Coal Recovery. The permit application will include
adescription of the measuresto be used to maximizetheuseand
conservation of the coa resource. The description will assure
that coal mining and reclamation operationsare conducted so as
to maximize the utilization and conservation of the coal, while
utilizing the best technology currently available to maintain
environmental integrity, sothat reaffecting thelandinthefuture
through coal mining and reclamation operations is minimized.

523. Mining Method(s). Each application will include a
description of the mining operation proposed to be conducted
during the life of the mine within the proposed permit area,
including, at aminimum, anarrative description of thetype and
method of coal mining procedures and proposed engineering
techniques, anticipated annual and total production of coal, by
tonnage and the magjor equipment to be used for all aspects of
those operations.

523.100. SURFACE COAL MINING AND
RECLAMATION ACTIVITIES proposed to be conducted
within the permit area within 500 feet of an underground mine
will be described to indicate compliance with R645-301-
523.200.

523.200. No SURFACE COAL MINING AND
RECLAMATION ACTIVITIES will be conducted closer than
500 feet to any point of either an active or abandoned
underground mine, except to the extent that:

523.210. The operations result in improved resource
recovery, abatement of water pollution, or elimination of
hazards to the health and safety of the public; and

523.220. Thenature, timing, and sequence of the activities
that propose to mine closer than 500 feet to an active
underground mine are jointly approved by the Division and
MSHA.

524. Blasting and Explosives. For the purposes of
SURFACE COAL MINING AND RECLAMATION
ACTIVITIES, each permit application will contain a blasting
plan for the proposed permit area explaining how the applicant
will comply with R645-301-524. This plan will include, at a
minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the bases
for those limitations, and the methods to be applied in
controlling the adverse effects of blasting operations. Each
blasting plan will also contain adescription of any systemto be
used to monitor compliance with the standards of R645-
301.524.600 including the type, capability, and sensitivity of
any blast-monitoring equipment and proposed procedures and
locations of monitoring. Blasting operations conducted within

500 feet of active underground mines require approval of
MSHA. Blaststhat use more than five pounds of explosive or
blasting agent will be conducted according to the schedule
required under R645-301-524.400. For the purposes of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, R645-301-524.100 through R645-301-524.700
apply to surface blasting activitiesincident to underground coal
mining, including, but not limited to, initial rounds of slopes
and shafts.

524.100. Blaster Certification. The stepstakento achieve
compliance with the blaster certification program must be
described in the permit application.

524.110. After July 28, 1987, al surface blasting
operations incident to underground mining in Utah will be
conducted under the direction of a certified blaster.

524.120. Certificatesof blaster certificationwill becarried
by blasters or will be on file at the permit area during blasting
operations.

524.130. A blaster and at least one other person will be
present at the firing of ablast.

524.140. Persons responsible for blasting operations at a
blasting site will be familiar with the blasting plan and site-
specific performance standards and give on-the-job training to
persons who are not certified and who are assigned to the
blasting crew or assist in the use of explosives.

524.200. Unless approved by the Division under R645-
301-524.220, the blast design must be described in the permit
application. The design requirements are:

524.210. Ananticipated blast design will be submitted for
al blastsif blasting operations will be conducted within:

524.211. 1,000 feet of any building used as a dwelling,
public building, school, church, or community or institutional
building outside the permit area; or

524.212. 500 feet of an active or abandoned underground
mine;

524.220. The blast design may be presented as part of a
permit application or at atime, before the blast, if approved by
the Division;

524.230. Theblast designwill contain sketchesof thedrill
patterns, delay periods, and decking and will indicate the type
and amount of explosives to be used, critical dimensions, and
the location and general description of structures to be
protected, as well as a discussion of design factors to be used,
which protect the public and meet the applicable airblast,
flyrock, and ground-vibration standardsin R645-301-524.600;

524.240. The blast design will be prepared and signed by
acertified blaster; and

524.250. The Division may require changesto the design
submitted.

524.300. The preblasting survey must be described in the
permit application. For the purposes of UNDERGROUND
COAL MINING AND RECLAMATION ACTIVITIES
preblasting surveys are required for blasts that use more than
five pounds of blasting agent or explosives. The requirements
are:

524.310. At least 30 days beforeinitiation of blasting, the
operator will notify, in writing, all residents or owners of
dwellingsor other structures|ocated within one-half mile of the
permit area how to request a preblasting survey;

524.320. A resident or owner of a dwelling or structure
within one-half mile of any part of the permit area may request
a preblasting survey. This request will be made, in writing,
directly to the operator or to the Division, who will promptly
notify the operator. The operator will promptly conduct a
preblasting survey of the dwelling or structure and promptly
prepare a written report of the survey. An updated survey of
any additions, modifications, or renovations will be performed
by the operator if requested by the resident or owner;

524.330. The operator will determine the condition of the
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dwelling or structureand will document any prebl asting damage
and other physical factors that could reasonably be affected by
the blasting. Structures such as pipelines, cables, transmission
lines, and cisterns, wells, and other water systems warrant
special attention; however, the assessment of these structures
may be limited to surface conditions and other readily available
data;

524.340. Thewritten report of the survey will besigned by
the person who conducted the survey. Copies of the report will
be promptly provided to the Division and to the person
requesting the survey. If the person requesting the survey
disagrees with the contents and/or recommendations contained
therein, he or she may submit to both the operator and the
Division a detailed description of the specific areas of
disagreement; and

524.350. Any surveysrequested morethan ten daysbefore
the planned initiation of blasting will be completed by the
operator before theinitiation of blasting.

524.400. The schedule of blasts will be described in the
permit application:

524.410. Unscheduled blasts may be conducted only
where public or operator health and safety so requires and for
emergency blasting actions. When an operator conducts an
unscheduled surface blast incidenta to coa mining and
reclamation operations, the operator, using audible signals, will
notify residents within one-half mile of the blasting site and
document the reason in accordance with R645-301-524.760;

524.420. All blasting will be conducted between sunrise
and sunset unlessnighttimeblastingisapproved by theDivision
based upon a showing by the operator that the public will be
protected from adverse noise and other impacts. The Division
may specify more restrictive time periods for blasting;

524.430. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, the operator
will notify, in writing, residents within one-half mile of the
blasting site and loca governments of the proposed times and
locations of blasting operations. Such notice of times that
blasting isto be conducted may be announced weekly, but in no
case less than 24 hours before blasting will occur;

524.440. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, theoperator will conduct
blasting operations at times approved by the Division and
announced in the blasting schedule. The Division may limit the
area covered, timing, and sequence of blasting as listed in the
schedule, if such limitations are necessary and reasonable in
order to protect the public health and safety or welfare;

524.450. Blasting Schedule Publication and Distribution.
For the purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES the operator will:

524.451. Publish the blasting schedule in a newspaper of
general circulation in the locality of the blasting site at |east ten
days, but not more than 30 days, before beginning a blasting
program;

524.452. Distribute copies of the schedule to local
governments and public utilities and to each local residence
within one-half mile of the proposed blasting site described in
the schedule; and

524.453. Republish and redistribute the schedule at least
every 12 months and revise and republish the schedule at least
ten days, but not more than 30 days, before blasting whenever
the area covered by the schedule changes or actual time periods
for blasting significantly differ from the prior announcement;
and

524.460. Blasting Schedule Contents. For the purposes of
SURFACE COAL MINING AND RECLAMATION
ACTIVITIES the blasting schedule will contain, at aminimum:

524.461. Name, address, and telephone number of
operator;
524.462. Identification of the specific areas in which

blasting will take place;

524.463. Datesand time periodswhen explosivesareto be
detonated;

524.464. Methods to be used to control access to the
blasting area; and

524.465. Type and patterns of audible warning and al-
clear signalsto be used before and after blasting.

524.500. Theblasting signs, warnings, and access control
must be described in the permit application.

524.510. Blasting Signs. Blasting signs will meet the
specifications of R645-301-521.200. The operator will:

524.511. Conspicuously place signs reading "Blasting
Area" aong the edge of any blasting areathat comeswithin 100
feet of any public-road right-of-way, and at the point where any
other road provides accessto the blasting area; and

524.512. At dl entrances to the permit area from public
roads or highways, place conspicuous signs which state
"Warning! Explosivesin Use", which clearly list and describe
the meaning of the audible blast warning and al-clear signals
that are in use, and which explain the marking of blasting areas
and charged holes awaiting firing within the permit area.

524.520. Warnings. Warning and all-clear signals of
different character or pattern that are audible within a range of
one-haf mile from the point of the blast will be given. Each
person within the permit area and each person who resides or
regularly works within one-half mile of the permit areawill be
notified of the meaning of the signals in the blasting schedule
for the purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES and blasting notification
required by R645-301-524.430 for the purposes of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES.

524.530. AccessControl. Accesswithintheblastingareas
will be controlled to prevent presence of livestock or
unauthorized persons during blasting and until an authorized
representative of the operator has reasonably determined that:

524.531. No unusua hazards, such asimminent slides or
undetonated charges, exist; and

524.532. Accessto and travel within the blasting area can
be safely resumed.

524.600. The control of adverse blasting effects must be
described in the permit application. The requirements are:

524.610. General Requirements. Blasting will be
conducted to prevent injury to persons, damage to public or
private property outside the permit area, adverseimpactson any
underground mine, and change in the course, channel, or
availability of surface or ground water outside the permit area.

524.620. Airblast Limits.

524.621. Airblast will not exceed the maximum limits
listed below at the location of any dwelling, public building,
school, church, or community or ingtitutional building outside
the permit area, except as provided in R645-301-524.690.

TABLE

Lower Frequency Limit of Measuring Maximum Level

System, HZ(+3dB)

0.1 Hz or lower - flat response(l) 134 peak
2 Hz or Tower - flat response 133 peak
6 Hz or Tower - flat response 129 peak

C-weighted - slow response(1) 105 peak dBC

(1)Only when approved by the Division.

524.622. If necessary to prevent damage, the Division may
specify lower maximum allowable airblast levels than those of
R645-301-524.621 for use in the vicinity of aspecific blasting
operation.

524.630. Monitoring.

524.631. Theoperator will conduct periodic monitoringto
ensure compliance with the airblast standards. The Division
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may require airblast measurement of any or all blasts and may
specify the locations at which such measurements are taken.

524.632. The measuring systems used will have an upper-
end flat-frequency response of at least 200 Hz.

524.633. Flyrock. Flyrock travelingintheair or alongthe
ground will not be cast from the blasting site - more than one-
half the distance to the nearest dwelling or other occupied
structure; beyond the area of control required under R645-301-
524.530; or beyond the permit boundary.

524.640. Ground Vibration.

524.641. Genera. In all blasting operations, except as
otherwise authorized in R645-301-524.690, the maximum
ground vibration will not exceed the values approved by the
Division. The maximum ground vibration for protected
structures listed in R645-301-524.642 will be established in
accordance with either the maximum peak-particle-velocity
limitsof R645-301-524.642 and R645-301-524.643, thescaled-
distance equation of R645-301-524.650, theblasting-level chart
of R645-301-524.660, or by the Division under R645-301-
524.670. All structuresin the vicinity of the blasting area, not
listedin R645-301-524.642, such aswater towers, pipelinesand
other utilities, tunnels, dams, impoundments, and underground
mines will be protected from damage by establishment of a
maximum allowablelimit on the ground vibration, submitted by
the operator and approved by the Division before the initiation
of blasting.

524.642. Maximum Peak-Particle Velocity. The
maximum ground vibration will not exceed thefollowing limits
at thelocation of any dwelling, public building, school, church,
or community or institutional building outside the permit area:

TABLE
EXPLOSIVES
Scaled distance

Distance (D) from Maximum allowable

Blast Site Particle Velocity factor to be
in feet (Vmax) for ground applied without
vibration, in seismic
inches/second(1) monitoring(2)
(Ds)
0 to 300 1.25 50
301 to 5,000 1.00 55
5,001 and beyond 0.75 65

(1)Ground vibration will be measured as the particle velocity.
Particle velocity will be recorded in three mutually perpendicular
directions. The maximum allowable peak particle velocity will
apply to each of the three measurements.

(2)Applicable in the scaled-distance equation of R645-301-
524.651.

524.643. A seismographicrecordwill be provided for each
blast.

524.650. Scaled-distance equation.

524.651. An operator may use the scaled-distance
equation, W=(D/Ds)?, to determinethe all owable charge weight
of explosives to be detonated in any eight-millisecond period,
without seismic monitoring: where W=the maximum weight of
explosives, in pounds: D=thedistance, in feet, fromtheblasting
site to the nearest protected structure: and Ds=the scaled-
distancefactor, which may initially be approved by the Division
using the values for scaled-distance factor listed in R645-301-
524.642.

524.652. The development of a modified scal ed-distance
factor may be authorized by the Division on receipt of awritten
request by the operator, supported by seismographic records of
blasting at the mine site. The modified scaled-distance factor
will be determined such that the particle velocity of the
predicted ground vibration will not exceed the prescribed
maximum alowable peak particle velocity of R645-301-
524.642, at a 95-percent confidence level.

524.660. Blasting-Level-Chart.

524.661. An operator may usethe ground-vibration limits

in Figure 1 to determine the maximum allowable ground
vibration.

(Figure 1, showing maximum allowable ground particle
velocity at specified frequencies, isincorporated by reference.
Figure 1 may be viewed at 30 CFR 817.67 or at the Division of
Qil, Gas and Mining State Office.)

524.662. If the Figure 1 limits are used, a seismographic
record including both particle velocity and vibration-frequency
levels will be provided for each blast. The method for the
analysis of the predominant frequency contained in the blasting
records will be approved by the Division before application of
this alternative blasting criterion.

524.670. The maximum allowable ground vibration will
be reduced by the Division beyond the limits otherwise
provided R645-301-524.640, if determined necessary to provide
damage protection.

524.680. TheDivision may require an operator to conduct
seismic monitoring of any or al blasts and may specify the
location at which the measurements are taken and the degree of
detail necessary in the measurement.

524.690. The maximum airblast and ground-vibration
standardsof R645-301-524.620 through R645-301-524.632 and
R645-301-524.640 through R645-301-524.680 will not apply
at thefollowinglocations. At structuresowned by the permittee
and not leased to another person; and at structures owned by the
permittee and leased to another person, if a written waiver by
the lessee is submitted to the Division before blasting.

524.700. Records of Blasting Operations. The permit
applicationwill incorporate adescription of theblasting records
to be maintained at the mine site for at least three years and
upon request, make bl asting records avail able for inspection by
the Division or the public. Blasting records will contain the
following information:

524.710. A record, including:

524.711. Name of the operator conducting the blast;

524.712. Location, date, and time of the blast; and

524.713. Name, signature, and certification number of the
blaster conducting the blast; and

524.720. ldentification, direction, and distance, in feet,
from the nearest blast hole to the nearest dwelling, public
building, school, church, community or ingtitutional building
outside the permit area, except those described in R645-301-
524.690;

524.730. Weather conditions, including those which may
cause possible adverse blasting effects;

524.740. A record of the blast, including:

524.741. Type of materia blasted;

524.742. Sketchesof theblast pattern including number of
holes, burden, spacing, decks, and delay pattern;

524.743. Diameter and depth of holes;

524.744. Types of explosives used;

524.745. Total weight of explosives used per hole;

524.746. The maximum weight of explosivesdetonatedin
an eight-millisecond period;

524.747. Initiation system;

524.748. Type and length of stemming; and

524.749. Mats or other protections used;

524.750. If required, a record of seismographic and
arblast information, which will include:

524.751. Type of instrument, sensitivity, and calibration
signal or certification of annual calibration;

524.752. Exact location of instrument and the date, time,
and distance from the blast;

524.753. Name of the person and firm taking the reading;

524.754. Name of the person and firm analyzing the
seismographic record; and

524.755. Thevibration and/or airblast level recorded; and

524.760. Thereasonsand conditionsfor each unscheduled
blast.
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524.800. Each operator will comply with al appropriate
Utah and federal laws and regulations in the use of explosives.

525. Subsidence control plan.

525.100. Pre-subsidence survey. Each application for
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES will include:

525.110. A map of the permit and adjacent areasat ascale
of 1:12,000, or larger if determined necessary by the Division,
showing the location and type of structures and renewable
resource lands that subsidence may materially damage or for
which the value or reasonably foreseeable use may be
diminished by subsidence, and showing thelocation and type of
State-appropriated water that could be contaminated,
diminished, or interrupted by subsidence.

525.120. A narrative indicating whether subsidence, if it
occurred, could cause material damage to or diminish thevalue
or reasonably foreseeable use of such structures or renewable
resource lands or could contaminate, diminish, or interrupt
State-appropriated water supplies.

525.130. A survey of the condition of all non-commercial
buildings or occupied residential dwellings and structures
related thereto, that may be materially damaged or for which the
reasonably foreseeable use may be diminished by subsidence,
within the areaencompassed by the applicable angle of draw; as
well as a survey of the quantity and quality of all State-
appropriated water supplieswithin the permit areaand adjacent
areathat could be contaminated, diminished, or interrupted by
subsidence. If the applicant cannot makethissurvey becausethe
owner will not allow accessto the site, the applicant will notify
theowner, inwriting, of the effect that denial of accesswill have
as described in R645-301-525. The applicant must pay for any
technical assessment or engineering evauation used to
determine the pre-mining condition or value of such non-
commercia buildings or occupied residentia dwellings and
structures related thereto and the quantity and quality of State-
appropriated water supplies. The applicant must provide copies
of the survey and any technical assessment or engineering
evaluationtotheproperty owner, thewater conservancy district,
if any, where the mine is located, and to the Division.

525.200. Protected aress.

525.210.  Unless excepted by R645-301-525.213,
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES will not be conducted beneath or adjacent to:

525.211. Public buildings and facilities;

525.212. Churches, schools, and hospitals;

525.213. Impoundments with a storage capacity of 20
acre-feet or more or bodies of water with a volume of 20 acre-
feet or more, unless the subsidence control plan demonstrates
that subsidence will not cause material damageto, or reduce the
reasonably foreseeable use of, such features or facilities; and

525.214. If the Division determinesthat it is necessary in
order to minimize the potentia for material damage to the
features or facilities described above or to any aguifer or body
of water that serves as a significant water source for any public
water supply system, it may limit the percentage of coal
extracted under or adjacent thereto.

525.220. If subsidence causes material damage to any of
the features or facilities covered by R645-301-525.210, the
Division may suspend mining under or adjacent to such features
or facilities until the subsidence control plan is modified to
ensure prevention of further material damageto such featuresor
facilities.

525.230. The Division will suspend coal mining and
reclamation operationsunder urbanized areas, cities, towns, and
communities, and adjacent to industrial or commercial
buildings, magjor impoundments, or perennial streams, if
imminent danger isfound to inhabitants of the urbanized areas,
cities, towns, or communities.

525.240. Within aschedule approved by the Division, the

operator will submit a detailed plan of the underground
workings. Thedetailed planwill include mapsand descriptions,
as appropriate, of significant features of the underground mine,
including the size, configuration, and approximate location of
pillarsand entries, extraction ratios, measuretaken to prevent or
minimize subsidence and related damage, areas of full
extraction, and other information required by the Division.
Upon request of the operator, information submitted with the
detailed plan may be held as confidential, in accordance with
the requirements of R645-300-124.

525.300. Subsidence control.

525.310. Measures to prevent or minimize damage.

525.311. The permittee will either adopt measures
consistent with known technol ogy that prevent subsidencefrom
causing material damage to the extent technologicaly and
economically feasible, maximize mine stability, and maintain
the value and reasonably foreseeable use of surface lands or
adopt mining technology that provides for planned subsidence
in a predictable and controlled manner.

525.312. If a permittee employs mining technology that
providesfor planned subsidencein apredictable and controlled
manner, the permittee must take necessary and prudent
measures, consistent with the mining method employed, to
minimize material damage to the extent technologically and
economicaly feasible to non-commercial buildings and
occupied residential dwellings and structures related thereto
except that measures required to minimize material damage to
such structures are not required if:

525.312.1. The permittee has the written consent of their
owners or

525.312.2. Unlesstheanticipated damagewould constitute
athreat to health or safety, the costs of such measures exceed
the anticipated costs of repair.

525.313. Nothing in this part prohibits the standard
method of room-and-pillar mining.

525.400. Subsidence control plan contents. If the survey
conducted under R645-301-525.100 shows that no structures,
or State-appropriated water supplies, or renewable resource
landsexist, or that no material damage or diminutionin valueor
reasonably foreseeable use of such structures or lands, and no
contamination, diminution, or interruption of such water
supplies would occur as aresult of mine subsidence, and if the
Division agrees with this conclusion, no further information
need be provided under this section. If the survey shows that
structures, renewabl e resource lands, or water suppliesexist and
that subsidence could cause material damage or diminution in
value or reasonably foreseeable use, or contamination,
diminution, or interruption of state-appropriated water supplies,
or if the Division determines that damage, diminution in value
or foreseeabl euse, or contamination, diminution, or interruption
could occur, the application must include a subsidence control
plan that contains the following information:

525.410. A description of the method of coa removal,
such aslongwall mining, room-and-pillar removal or hydraulic
mining, including the size, sequence and timing of the
development of underground workings;

525.420. A map of the underground workings that
describesthelocation and extent of the areasin which planned-
subsidence mining methods will be used and that identifies all
areas where the measures described in 525.440, 525.450, and
525.470 will be taken to prevent or minimize subsidence and
subsidence-related damage; and, when applicable, to correct
subsidence-related material damage;

525.430. A description of the physical conditions, such as
depth of cover, seam thickness and lithology of overlaying
strata, that affect the likelihood or extent of subsidence and
subsidence-related damage;

525.440. A description of the monitoring, if any, needed
to determine the commencement and degree of subsidence so
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that, when appropriate, other measures can be taken to prevent,
reduce or correct material damage in accordance with R645-
301-525.500;

525.450. Except for those areaswhere planned subsidence
is projected to be used, adetailed description of the subsidence
control measures that will be taken to prevent or minimize
subsidence and subsidence-related damage, such as, but not
limited to:

525.451. Backstowing or backfilling of voids;

525.452. Leaving support pillars of coal;

525.453. Leaving areas in which no coa is removed,
including a description of the overlying areato be protected by
leaving coal in place; and

525.454. Taking measures on the surface to prevent or
minimizematerial damageor diminution in valueof thesurface;

525.460. A description of the anticipated effects of
planned subsidence, if any;

525.470. For those areas where planned subsidence is
projected to be used, a description of methods to be employed
to minimize damage from planned subsidence to non-
commercia buildings and occupied residential dwellings and
structures rel ated thereto; or the written consent of the owner of
thestructureor facility that minimization measuresnot betaken;
or, unless the anticipated damage would constitute a threat to
health or safety, a demonstration that the costs of minimizing
damage exceed the anticipated costs of repair;

525.480. A description of the measures to be taken in
accordance with R645-301-731.530 and R645-301-525.500 to
replace adversely affected State-appropriated water supplies or
to mitigate or remedy any subsidence-related materia damage
to the land and protected structures; and

525.490. Other information specified by the Division as
necessary to demonstratethat the operation will be conductedin
accordance with R645-301-525.300.

525.500. Repair of damage.

525.510. Repair of damageto surfacelands. The permittee
must correct any material damage resulting from subsidence
caused to surface lands, to the extent technologicaly and
economically feasible, by restoring the land to a condition
capable of maintaining the value and reasonably foreseeable
uses that it was capable of supporting before subsidence
damage.

525.520. Repair or compensation for damage to non-
commercia buildings and dwellings and related structures. The
permittee must promptly repair, or compensate the owner for,
material damage resulting from subsidence caused to any non-
commercial building or occupied residential dwelling or
structure related thereto that existed at the time of mining. If
repair option is selected, the permittee must fully rehabilitate,
restore or replace the damaged structure. If compensation is
selected, the permittee must compensate the owner of the
damaged structure for the full amount of the decrease in value
resulting from the subsidence-related damage. The permittee
may provide compensation by the purchase, before mining, of
a non-cancelable premium-prepaid insurance policy. The
requirements of this paragraph apply only to subsidence-related
damage caused by underground coa mining and reclamation
activities conducted after October 24, 1992.

525.530. Repair or compensation for damage to other
structures. The permittee shall either correct material damage
resulting from subsidence caused to any structures or facilities
not protected by paragraph 525.520 by repairing the damage or
compensate the owner of the structures or facilities for the full
amount of the decrease in value resulting from the subsidence.
Repair of damage includes rehabilitation, restoration, or
replacement of damaged structures or facilities. Compensation
may be accomplished by the purchase before mining of a non-
cancelable premium-prepaid insurance policy.

525.540. Rebuttable presumption of causation by

subsidence.

525.541. Rebuttable presumption of causation for damage
withinangleof draw. If damageto any non-commercial building
or occupied residential dwelling or structure related thereto
occurs as aresult of earth movement within an area determined
by projecting an angle of draw equal to that used for that
particular mine'scompliancewith R645-301 fromtheoutermost
boundary of any underground mine workings to the surface of
the land, a rebuttable presumption exists that the permittee
caused the damage. This presumption will normally apply to a
30 degreeangleof draw fromthevertical, however, theDivision
may amend the applicable angle of draw for a particular mine
through the process described in R645-301-525.542.

525.542. Approva of site-specific angle of draw. A
permittee or permit applicant may request that the presumption
apply to an angle of draw different than 30 degrees. To
establish a site-gpecific angle of draw, an applicant must
demonstrate and the Division must determineinwriting that the
proposed angle of draw has a more reasonable basis than 30
degrees and ishased on asite- specific geotechnical analysis of
the potentia surface impacts of the mining operation.

525.543. No presumption where accessfor pre-subsidence
survey isdenied. If the permittee was denied access to the land
or property for the purpose of conducting the pre-subsidence
survey in accordance with R645-301-525.130 no rebuttable
presumption will exist.

525.544. Rebuttal of presumption. The presumption will
be rebutted if, for example, the evidence establishes that: The
damage predated the mining in question; the damage was
proximately caused by some other factor or factors and was not
proximately caused by subsidence; or the damage occurred
outside the surface area within which subsidence was actually
caused by the mining in question.

525.545. Information to be considered in determination of
causation. In any determination whether damage to protected
structureswas caused by subsidence from underground mining,
al relevant and reasonably available information will be
considered by the Division.

525.550. Adjustment of bond amount for subsidence
damage. When subsidence-related material damage to land,
structures or facilities protected under R645-301-525.500
through R645-301-525.530 occurs, or when contamination,
diminution, or interruption to a water supply protected under
Sec. R645-301-731.530 occurs, the Division must require the
permittee to obtain additional performance bond in the amount
of the estimated cost of the repairs if the permittee will be
repairing, or in the amount of the decrease in value if the
permittee will be compensating the owner, or in the amount of
theestimated cost to repl acethe State-appropriated water supply
if the permittee will be replacing the water supply, until the
repair, compensation, or replacement is completed. If repair,
compensation, or replacement is completed within 90 days of
the occurrence of damage, no additional bond is required. The
Division may extend the 90-day time frame, but not to exceed
oneyear, if the permittee demonstratesand the Division findsin
writing that subsidence is not complete, that not all probable
subsidence-related material damage has occurred to lands or
protected structures, or that not all reasonably anticipated
changes have occurred affecting the State-appropriated water
supply, and that therefore it would be unreasonabl e to compl ete
within 90 days the repair of the subsidence-related material
damage to lands or protected structures, or the replacement of
State-appropriated water supply.

525.600. Compliance. The operator will comply with all
provisions of the approved subsidence control plan.

525.700. Public Notice of Proposed Mining. At least six
months prior to mining, or within that period if approved by the
Division, theunderground mineoperator will mail anatification
to the water conservancy district, if any, in which the mine is
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located and to al owners and occupants of surface property and
structures above the underground workings. The notification
will include, at a minimum, identification of specific areas in
which mining will take place, dates that specific areas will be
undermined, and the location or locations where the operator's
subsidence control plan may be examined.

526. Mine Facilities. The permit application will include
a narrative explaining the construction, modification, use,
maintenance and remova of the following facilities (unless
retention of such facility is necessary for the postmining land
use as specified under R645-301-413.100 through R645-301-
413.334, R645-302-270, R645-302-271.100 through R645-302-
271.400, R645-302-271.600, R645-302-271.800, and R645-
302-271.900:

526.100. Mine Structures and Facilities.

526.110. Existing Structures. A description of each
existing structure proposed to be used in connection with or to
facilitate the coa mining and reclamation operation. The
description will include:

526.111. Location;

526.112. Plans or photographs of the structure which
describe or show its current condition;

526.113. Approximate dates on which construction of the
existing structure was begun and compl eted;

526.114. A showing, including relevant monitoring data
or other evidence, how the structure meets the requirements of
R645-301;

526.115. A compliance plan for each existing structure
proposed to be modified or reconstructed for use in connection
with or to facilitate coa mining and reclamation operations.
The compliance plan will include:

526.115.1. Design specifications for the modification or
reconstruction of the structure to meet the design standards of
R645-301;

526.115.2. A construction schedulewhich showsdatesfor
beginning and compl eting i nterim stepsand final reconstruction;

526.115.3. A schedulefor monitoring the structure during
and after modification or reconstruction to ensure that the
requirements of R645-301 are met; and

526.115.4. A showing that the risk of harm to the
environment or to public health or safety is not significant
during the period of modification or reconstruction; and

526.116. The measures to be used to ensure that the
interests of the public and landowners affected are protected if
the applicant seeks to have the Division approve:

526.116.1. Conducting the proposed coa mining and
reclamation operations within 100 feet of the right-of-way line
of any public road, except where mine access or haul roadsjoin
that right-of-way; or

526.116.2. Relocating a public road;

526.200. Utility Installation and Support Facilities.

526.210. The utility installations description must state
that all coa mining and reclamation operations will be
conducted in amanner which minimizesdamage, destruction, or
disruption of services provided by oil, gas, and water wells; ail,,
gas, and coal-slurry pipelines, rallroads; eectric and telephone
lines, and water and sewage lines which pass over, under, or
through the permit area, unless otherwise approved by theowner
of those facilities and the Division.

526.220. The support facilities description must state that
support facilities will be operated in accordance with a permit
issued for the mine or coa preparation plant to which it is
incident or fromwhichitsoperationresults. Plansand drawings
for each support facility to be constructed, used, or maintained
within the proposed permit areawill include amap, appropriate
Ccross sections, design drawings, and specifications sufficient to
demonstrate how each facility will comply with applicable
performance standards. In addition to the other provisions of
R645-301, support facilities will be located, maintained, and

used in a manner that:

526.221. Preventsor controls erosion and siltation, water
pollution, and damage to public or private property; and

526.222. To the extent possible using the best technol ogy
currently available - minimizes damage to fish, wildlife, and
related environmental values, and minimizes additional
contributions of suspended solids to streamflow or runoff
outside the permit area. Any such contributions will not bein
excess of limitations of Utah or Federa law;

526.300. Water pollution control facilities; and

526.400. For SURFACE COAL MINING AND
RECLAMATION ACTIVITIES, air pollution control facilities.

527. Transportation Facilities.

527.100. The plan must classify each road.

527.110. Each road will be classified as either a primary
road or an ancillary road.

527.120. A primary road is any road which is:

527.121. Used for transporting coal or spoil;

527.122. Frequently used for access or other purposes for
aperiod in excess of six months; or

527.123. To beretained for an approved postmining land
use.

527.130. Anancillary road isany road not classified asa
primary road.

527.200. The plan must include a detailed description of
each road, conveyor, and rail system to be constructed, used, or
maintained within the proposed permit area. The description
will include a map, appropriate cross sections, and the
following:

527.210. Specificationsfor eachroad width, road gradient,
road surface, road cut, fill embankment, culvert, bridge,
drainage ditch, and drainage structure;

527.220. Measuresto betaken to obtain Division approval
for ateration or relocation of a natural drainageway under
R645-301-358, R645-301-512.250, R645-301-527.100, R645-
301-527.230, R645-301-527.240, R645-301-534.100, R645-
301-534.300, R645-301-542.600, R645-301-742.410, R645-
301-742.420, and R645-301-752.200;

527.230. A maintenance plan describing how roadswill be
maintained throughout their life to meet the design standards
throughout their use.

527.240. A commitment that if aroad is damaged by a
catastrophic event, such asaflood or earthquake, the road will
be repaired as soon as practical after the damage has occurred.

527.250. A report of appropriate geotechnical analysis,
where approva of the Division is required for alternative
specifications, or for steep cut sopes.

528. Handling and Disposal of Coal, Overburden, Excess
Spoil, and Coa Mine Waste. The permit application will
include a narrative explaining the construction, modification,
use, maintenance, and removal of thefollowingfacilities(unless
retention of such facility is necessary for the postmining land
use as specified under R645-301-413.100 through R645-301-
413.334, R645-302-270, R645-302-271.100 through R645-302-
271.400, R645-302-271.600, R645-302-271.800, and R645-
302-271.900):

528.100. Coal removal, handling, storage, cleaning, and
transportation areas and structures;

528.200. Overburden;

528.300. Spoil, coa processing waste, mine devel opment
waste, and noncoal waste removal, handling, storage,
transportation, and disposal areas and structures,

528.310. Excess Spoil. Excess spoil will be placed in
designated disposal areaswithin the permit area, in acontrolled
manner to ensure mass stability and prevent mass movement
during and after construction. Excess spoil will meet thedesign
criteria of R645-301-535. For the purposes of SURFACE
COAL MINING AND RECLAMATION ACTIVITIES, the
permit application must include a description of the proposed
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disposal site and the design of the spoil disposal structures
accordingto R645-301-211, R645-301-212, R645-301-412.300,
R645-301-512.210, R645-301-512.220, R645-301-514.100,
R645-301-528.310, R645-301-535.100 through R645-301-
535.130, R645-301-535.300 through R645-301-535.500, R645-
536.300, R645-301-542.720, R645-301-553.240, R645-301-
745.100, R645-301-745.300, and R645-301-745.400.

528.320. Coa Mine Waste. All coa mine waste will be
placed in new or existing disposal areas within a permit area
which are approved by the Division for thispurpose. Coa mine
waste will meet the design criteria of R645-301-536, however,
placement of coa mine waste by end or side dumping is
prohibited.

528.321. Return of Coal Processing Waste to Abandoned
Underground Workings. For the purposes of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, each plan will describe the design, operation and
maintenance of any proposed coa processing waste disposal
facility, including flow diagrams and any other necessary
drawings and maps, for the approval of the Division and MSHA
under R645-301-536.520 and meet the design criteria of R645-
301-536.700.

528.322. Refuse Piles. Each pile will meet the
requirements of MSHA, 30 CFR 77.214 and 30 CFR 77.215,
meet the design criteria of R645-301-210, R645-301-512.230,
R645-301-513.400, R645-301-514.200, R645-301-515.200,
R645-301-528.320, R645-301-536 through R645-301-536.200,
R645-301-536.500, R645-301-536.900, R645-301-542.730,
R645-301-553.250, R645-301-746.100, R645-301-746.200, and
any other applicable requirements.

528.323. Burning and Burned Waste Utilization.

528.323.1. Cod mine waste fires will be extinguished by
the person who conducts coa mining and reclamation
operations, in accordance with a plan approved by the Division
and MSHA. Theplanwill contain, at aminimum, provisionsto
ensure that only those persons authorized by the operator, and
who have an understanding of the proceduresto be used, will be
involved in the extinguishing operations.

528.323.2. No burning or burned coal mine waste will be
removed from apermitted disposal areawithout aremoval plan
approved by the Division. Consideration will be given to
potential hazardsto personsworking or living in the vicinity of
the structure.

528.330. Noncoa Mine Waste.

528.331. Noncoal mine wastes including, but not limited
to, grease, lubricants, paints, flammable liquids, garbage,
abandoned mining machinery, lumber and other combustible
materials generated during mining activitieswill be placed and
stored in a controlled manner in a designated portion of the
permit area.

528.332. Final disposal of noncoa minewasteswill bein
adesignated disposal sitein the permit areaor a State-approved
solid waste disposal area. Disposal sitesin the permit area will
be designed and constructed to ensurethat | eachate and drainage
from the noncoal mine waste area does not degrade surface or
underground water. Wastes will be routinely compacted and
covered to prevent combustion and wind-borne waste. When
the disposal is completed, a minimum of two feet of soil cover
will be placed over the site, slopes, stabilized, and revegetation
accomplished inaccordancewith R645-301-244.200 and R645-
301-353 through R645-301-357. Operation of the disposal site
will be conducted in accordance with &l local, Utah, and
Federal requirements.

528.333. At no time will any noncoa mine waste be
deposited in arefuse pile or impounding structure, nor will any
excavation for a noncoal mine waste disposal site be located
within eight feet of any coal outcrop or coal storage area.

528.334. Notwithstanding any other provisiontothe R645
Rules, any noncoa mine waste defined as "hazardous' under

3001 of the Resource Conservation and Recovery Act (RCRA)
(Pub. L. 94-580, as amended) and 40 CFR Part 261 will be
handled in accordance with the requirements of Subtitle C of
RCRA and any implementing regulations.

528.340. Underground Development Waste. For the
purposes of UNDERGROUND COAL MINING AND
RECLAMATION ACTIVITIES the permit application must
include a description of the proposed disposal methods for
placing underground development waste and excess spoil
generated at surface areas affected by surface operations and
facilities according to R645-301-211, R645-301-212, R645-
301-412.300, R645-301-512.210, R645-301-512.220, R645-
301-514.100, R645-301-528.310, R645-301-535.100 through
R645-301-535.130, R645-301-535.300 through R645-301-
535.500, R645-536.300, R645-301-536.600, R645-301-
542.720, R645-301-553.240, R645-301-745.100, R645-301-
745.300, and R645-301-745.400.

528.350. The permit applicationwill includeadescription
of measures to be employed to ensure that al debris, acid-
forming and toxic-forming materials, and material s constituting
a fire hazard are disposed of in accordance with R645-301-
528.330, R645-301-537.200, R645-301-542.740, R645-301-
553.100 through R645-301-553.600, R645-301-553.900, and
R645-301-747 and adescription of the contingency planswhich
have been devel oped to preclude sustained combustion of such
materials; and

528.400. Dams, embankments and other impoundments.

529. Management of Mine Openings. The permit
applicationwill include adescription of the measuresto be used
to seal or manage mine openings within the proposed permit
area.

529.100. Each shaft or other exposed underground
opening will be cased, lined, or otherwise managed as approved
by the Division. If these openings are uncovered or exposed by
coal mining and reclamation operations within the permit area
they will be permanently closed unless approved for water
monitoring or otherwise managed in amanner approved by the
Division.

529.200. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES:

529.210. Each mine entry which is temporarily inactive,
but has a further projected useful service under the approved
permit application, will be protected by barricades or other
covering devices, fenced, and posted with signs, to prevent
accessinto the entry and to identify the hazardous nature of the
opening. These devices will be periodically inspected and
maintained in good operating condition by the person who
conducts the activity.

529.220. Each shaft and underground opening which has
been identified in the approved permit application for use to
return underground development waste, coal processing waste
or water to underground workings will be temporarily sealed
until actual use.

529.300. R645-301-529 does not apply to holes drilled
and used for blasting, in the areaaffected by surface operations.

529.400. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, each exposed
underground opening which hasbeenidentified in the approved
permit application for use to return coal processing waste to
underground workingswill betemporarily sealed beforeuseand
protected during use by barricades, fences, or other protective
devices approved by the Division. These devices will be
periodically inspected and maintained in good operating
condition by the person who conducts the activity.

530. Operational Design Criteria and Plans.

531. Genera. Each permit application will include a
general plan and detailed design plans for each proposed
siltation structure, water impoundment, and coa processing
waste bank, dam or embankment within the proposed permit
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area. Each general plan will describe the potential effect onthe
structurefrom subsidence of the subsurface strataresulting from
past underground mining operations, if underground mining has
occurred.

532. Sediment Control. The permit application will
describe designs for sediment control. Sediment control
measuresinclude practicescarried out within and adjacent to the
disturbed area. The sedimentation storage capacity of practices
in and downstream from the disturbed areas will reflect the
degree to which successful mining and reclamation techniques
are applied to reduce erosion and control sediment. Sediment
control measures consist of the utilization of proper mining and
sediment control practices, singly or in combination. Sediment
control methods include but are not limited to:

532.100. Disturbing the smallest practicable area at any
one time during the mining operation through progressive
backfilling, grading, and prompt revegetation as required in
R645-301-353.200; and

532.200. Stabilizing the backfilled material to promote a
reduction of the rate and volume of runoff in accordance with
the requirementsof R645-301-537.200, R645-301-552 through
R645-301-553.230, R645-301-553.260 through R645-301-
553.420, R645-301-553.600, and R645-301-553.900.

533. Impoundments.

533.100. An Impoundment meeting the NRCS ClassB or
C criteriafor damsin TR-60, or the size or other criteria of 30
CFR Sec. 77.216(a) shall have aminimum static safety factor of
1.5 for a norma pool with steady state seepage saturation
conditions, and have a seismic safety factor of at least 1.2.

533.110 Impoundments not included in 533.100, except
for a coal mine waste impounding structure, shall have a
minimum static safety factor of 1.3 for a norma pool with
steady state seepage saturation conditions or meet the
requirements of R645-301-733.210.

533.200. Foundations. Foundations for temporary and
permanent impoundments must be designed so that:

533.210. Foundations and abutments for an impounding
structure are stable during al phases of construction and
operation and are designed based on adequate and accurate
information on the foundation conditions. For an impoundment
meeting the NRCS Class B or C criteriafor damsin TR-60, or
the size or other criteria of 30 CFR Sec. 77.216(a), foundation
investigation, as well as any necessary laboratory testing of
foundation material, shall be performed to determinethedesign
requirements for foundation stability; and

533.220. All vegetative and organic materials will be
removed and foundations excavated and prepared to resist
failure. Cutoff trencheswill beinstalled if necessary to ensure
stability.

533.300. Slope protection will be provided to protect
against surface erosion at the site and protect against sudden
drawdown.

533.400. Faces of embankments and surrounding areas
will be vegetated except that faces where water is impounded
may be riprapped or otherwise stabilized in accordance with
accepted design practices.

533.500. The vertical portion of any remaining highwall
will be located far enough below the low-water line along the
full extent of highwall to provide adequate safety and accessfor
the proposed water users.

533.600. |mpoundmentsmeeting thecriteriaof MSHA, 30
CFR 77.216(a) will comply with the requirementsof MSHA, 30
CFR 77.216 and R645-301-512.240, R645-301-514.300, R645-
301-515.200, R645-301-533.100 through R645-301-533.600,
R645-301-733.220 through R645-301-733.224, and R645-301-
743. The plan required to be submitted to the District Manager
of MSHA under 30 CFR 77.216 will also be submitted to the
Division as part of the permit application.

533.610. Impoundments meeting the Class B or C criteria

for dams in the U.S. Department of Agriculture, Natural
Resources Conservation Service Technical ReleaseNo. 60 (210-
VI-TR60, Oct. 1985), "Earth Dams and Reservoirs," Technical
Release No. 60 (TR-60) shall comply with the requirements of
this section for structures that meet or exceed the size or other
criteriaof the Mine Safety and Health Administration (MSHA).
Thedocument entitled "Earth Dams and Reservoirs', published
in October, 1985, is hereby incorporated by reference. Copies
may be obtained from the National Technica Information
Service (NTIS), 5285 Port Royal Road, Springfield, Virginia
22161, order No. PB 87-157509/AS. Copies may be inspected
at the Division of Oil Gasand Mining Offices, 1594 West North
Temple, Salt Lake City, Utah 84114 or at the Division of
AdministrativeRules, ArchivesBuilding, Capitol Hill Complex,
Salt LakeCity , Utah 84114-1021. Each detailed design plan for
a structure that meets or exceeds the size or other criteria of
MSHA, 30 CFR Sec. 77.216(a), shall:

533.611 Be prepared by, or under the direction of, and
certified by a qualified registered professional engineer with
assistance from experts in related fields such as geology, land
surveying, and landscape architecture;

533.612 Include any geotechnical investigation, design,
and construction requirements for the structure;

533.613 Describe the operation and maintenance
requirements for each structure; and

533.614 Describe the timetable and plansto remove each
structure, if appropriate.

533.620. If the structuremeetsthe ClassB or C criteriafor
damsin TR-60 or meetsthesize or other criteriaof 30 CFR Sec.
77.216(a), each plan under R645-301-742.200, 733.200, or
536.820 shall include a stability analysis of the structure. The
stability analysis shall a a minimum include strength
parameters, pore pressures, and long-term seepage conditions.
The plan shall also contain a description of each engineering
design assumption and calculation with a discussion of each
dternative considered in selecting the specific design
parameters and construction methods.

533.700. Plans.

533.710 Each detailed design plan for structures not
included in 533.610 shall:

533.711 Be prepared by, or under the direction of, and
certified by aqualified, registered, professional engineer, except
that all coal processing waste dams and embankments covered
by R645-301-536 and R645-301-746.200 shall be certified by
aqualified, registered, professional engineer;

533.712 Includeany design and construction requirements
for the dtructure, including any required geotechnica
information;

533.713 Describe the operation and maintenance
requirements for each structure; and

533.714 Describe the timetable and plans to remove each
structure, if appropriate.

534. Roads. The permit application will describe designs
for roads.

534.100. Roads will be located, designed, constructed,
reconstructed, used, maintained, and reclaimed so asto:

534.110. Prevent or control damage to public or private
property;

534.120. Usenonacid- or hontoxic-forming substancesin
road surfacing; and

534.130. Have, at aminimum, a static safety factor of 1.3
for al embankments.

534.140. Have aschedule and plan to remove and reclaim
each road that would not be retained under an approved
postmining land use.

534.150. Control or prevent erosion, siltation and the air
pollution attendant to erosion by vegetating or otherwise
stabilizing all exposed surfaces in accordance with current,
prudent engineering practices.
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534.200. To ensure environmental protection and safety
appropriate for their planned duration and use, including
consideration of thetype and size of equipment used, thedesign
and reconstruction of roads will incorporate appropriate limits
for grade, width, surface materials, and any necessary design
criteria established by the Division.

534.300. Primary Roads. Primary roads will meet the
requirementsof R645-301-358, R645-301-527.100, R645-301-
527.230, R645-301-534.100, R645-301-534.200, R645-301-
542.600, R645-301-542.600, and R645-301-762, any necessary
design criteria established by the Division, and the following
requirements. Primary roads will:

534.310. Be located, insofar as practical, on the most
stable available surfaces;

534.320. Be surfaced with rock, crushed gravel, asphalt,
or other material approved by the Division as being sufficiently
durable for the anticipated volume of traffic and the weight and
speed of vehicles using the road;

534.330. Beroutinely maintained to includerepairsto the
road surface, blading, filling potholes and adding replacement
gravel or asphat. It will aso include revegetation, brush
removal, and minor reconstruction of road segments as
necessary; and

534.340. Have culverts that are designed, installed, and
maintained to sustain the vertical soil pressure, the passive
resistance of the foundation, and the weight of vehicles using
the road.

535. Spoail. The permit application will describe designs
for spoil placement and disposal.

535.100. Disposa of Excess Spoil. Excess spoil will be
placed in designated disposal areas within the permit areain a
controlled manner. Thefill and appurtenant structures will be
designed using current, prudent engineering practices and will
meet any design criteria established by the Division.

535.110. The fill will be designed to attain a minimum
long-term static safety factor of 1.5. The foundation and
abutments of the fill must be stable under al conditions of
construction. The fill will:

535.111. Belocated on the most moderately sloping and
naturally stableareasavailabl e, asapproved by the Division, and
be placed, where possible, upon or above a natural terrace,
bench, or berm, if such placement provides additional stability
and prevents mass movement;

535.112. Be the subject of sufficient foundation
investigations. Any necessary |aboratory testing of foundation
materia, will be performed in order to determine the design
requirements for foundation stability. The analyses of
foundation conditions will take into consideration the effect of
underground mineworkings, if any, upon the stability of thefill
and appurtenant structures; and

535.113. Incorporate keyway cuts (excavations to stable
bedrock) or rock toe buttresses to ensure stability where the
dopeinthedisposal areaisin excessof 2.8h:1v (36 percent), or
such lesser slope asmay be designated by the Division based on
local conditions. Where the toe of the spoil rests on a
downslope, stability analyses will be performed in accordance
with R645-301-535.150 to determine the size of rock toe
buttresses and keyway cuts.

535.120. Excess spoil may be disposed of in underground
minewaorkings, but only in accordance with aplan approved by
the Division and MSHA under R645-301-232.100 through
R645-301-232.600, R645-301-234, R645-301-242, and R645-
301-243.

535.130. Placement of Excess Spoil. Excess spoil will be
transported and placed in acontrolled manner in horizontal lifts
not exceeding four feet in thickness; concurrently compacted as
necessary to ensure mass stability and to prevent mass
movement during and after construction; graded so that surface
and subsurface drainage is compatible with the natural

surroundings: and covered with topsoil or substitute material in
accordance with R645-301-232.100 through R645-301-
232.600, R645-301-234, R645-301-242, and R645-301-243.
The Division may approve a design which incorporates
placement of excess spoil in horizontal lifts other than four feet
in thickness when it is demonstrated by the operator and
certified by aqualified registered professional engineer that the
design will ensure the stability of the fill and will meet all other
applicable requirements.

535.140. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES the design of the spoil
disposal structure will include the results of geotechnical
investigations as follows:

535.141. The character of bedrock and any adverse
geologic conditionsin the disposal area;

535.142. A survey identifying all springs, seepage, and
ground water flow observed or anticipated during wet periods
in the area of the disposal site;

535.143. A survey of the potential effects of subsidence of
the subsurface strata due to past and future mining operations;

535.144. A technica description of the rock materials to
be utilized in the construction of those disposal structures
containing rock chimney cores or underlain by arock drainage
blanket; and

535.145. A stability analysisincluding, but not limited to,
strength parameters, pore pressures and long-term seepage
conditions. Thesedatawill be accompanied by adescription of
al engineering design assumptions and calculations and the
dternatives considered in selecting the specific design
specifications and methods.

535.150. If for the purposes of SURFACE COAL
MINING AND RECLAMATION ACTIVITIES, under R645-
301-535.112 and R645-301-535.113, rock-toebuttressesor key-
way cutsarerequired, theapplicationwill includethefollowing:

535.151. The number, location, and depth of borings or
test pits which will be determined with respect to the size of the
spoil disposal structure and subsurface conditions; and

535.152. Engineering specifications utilized to design the
rock-toe buttress or key-way cuts which will be determined in
accordance with R645-301-535.145.

535.200. Disposal of Excess Spoil: Valley Fills/Head-of-
Hollow Fills. Valley fillsand head-of-hollow fillswill meet the
requirements of R645-301-211, R645-301-212, R645-301-
412.300, R645-301-512.210, R645-301-514.100, R645-301-
528.310, R645-301-535.100 through R645-301-535.130, R645-
301-535.500, R645-301-536.300, R645-301-542.720, R645-
301-553.240, and R645-301-745.100, and these additional
requirements.

535.210. Rock-core chimney drains may be used in a
head-of-hollow fill, instead of the underdrain and surface
diversion system normally required, as long as the fill is not
located in an area containing intermittent or perennial streams.
A rock-core chimney drain may beused in avalley fill if thefill
does not exceed 250,000 cubic yards of material and upstream
drainage is diverted around the fill.

535.220. The aternative rock-core chimney drain system
will be incorporated into the design and construction of the fill
asfollows:

535.221. Thefill will haveaong the vertical projection of
themain buried channel or rill avertical core of durable rock at
least 16 feet thick which will extend from the toe of thefill to
the head of thefill, and from the base of thefill to the surface of
thefill. A system of lateral rock underdrains will connect this
rock core to each area of potential drainage or seepage in the
disposal area. The underdrain system and rock core will be
designed to carry the anti ci pated seepage of water duetorainfall
away fromthe excess spoil fill and from seepsand springsinthe
foundation of the disposal area. Rocks used in the rock core
and underdrains will meet the requirements of R645-301-211,
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R645-301-212, R645-301-412.300, R645-301-512.210, R645-
301-512.220, R645-301-514.100, R645-301-528.310, R645-
301-535.100 through R645-301-535.130, R645-301-535.300
through R645-301-535.500, R645-301-536.300, R645-301-
542.720, R645-301-553.240, R645-301-745.100, R645-301-
745.300, and R645-301-745.400;

535.222. A filter system to ensure the proper long-term
functioning of the rock core will be designed and constructed
using current, prudent engineering practices; and

535.223. Grading may drain surface water away from the
outslope of the fill and toward the rock core. In no case,
however, may intermittent or perennial streamsbediverted into
the rock core. The maximum slope of the top of thefill will be
33h:1v (three percent). A drainage pocket may be maintained
at the head of thefill during and after construction, to intercept
surface runoff and discharge the runoff through or over the rock
drain, if stability of thefill isnot impaired. In no casewill this
pocket or sump have apotentia capacity for impounding more
than 10,000 cubic feet of water. Terraces on the fill will be
graded with a three to five percent grade toward the fill and a
one percent slope toward the rock core.

535.300. Disposal of Excess Spoil: Durable Rock Fills.
The Division may approvethe aternative method of disposal of
excess durable rock spoil by gravity placement in single or
multiple lifts, provided that:

535.310. Except asprovided under R645-301-211, R645-
301-212, R645-301-412.300, R645-301-512.210, R645-301-
512.220, R645-301-514.100, R645-301-528.310, R645-301-
535.100 through R645-301-535.130, R645-301-535.300
through R645-301-535.500, R645-301-536.300, R645-301-
542.720, R645-301-553.240, R645-301-745.100, R645-301-
745.300, and R645-301-745.400 are met;

535.320. The excess spoil consists of at least 80 percent,
by volume, durable, nonacid- and nontoxic-forming rock (e.g.,
sandstoneor limestone) that does not slakein water and will not
degrade to soil material. Where used, noncemented clay shale,
clay spoil, soil or other nondurabl e excess spoil material will be
mixed with excess durable rock spoil in a controlled manner
such that no more than 20 percent of the fill volume, as
determined by tests performed by a registered engineer and
approved by the Division, is not durable rock;

535.330. Thefill is designed to attain a minimum long-
term static safety factor of 1.5, and an earthquake safety factor
of 1.1; and

535.340. The underdrain system may be constructed
simultaneously with excess spoil placement by the natural
segregation of dumped materials, provided the resulting
underdrain system is capabl e of carrying anticipated seepage of
water due to rainfall away from the excess spoil fill and from
seeps and springs in the foundation of the disposal areaand the
other requirements for drainage control are met.

535.400. Disposal of Excess Spoil: Preexisting Benches.
Disposal of excess spoil on preexisting benches may be
approved by the Division provided that R645-301-211, R645-
301-212, R645-301-412.300, R645-301-512.210, R645-301-
514.100, R645-301-535.100, R645-301-535.112 through R645-
301-535.130, R645-301-535.400, R645-301-536.300, R645-
301-542.720, R645-301-553.240, R645-301-745.100, and
R645-301-745.400 are met, and the following requirements:

535.410. Excess spoil will be placed only on the solid
portion of the preexisting bench;

535.420. Thefill will be designed, using current, prudent
engineering practices, to attain along-term static safety factor of
1.3 for al portions of thefill;

535.430. The preexisting bench will be backfilled and
graded to: Achieve the most moderate slope possible which
does not exceed the angle of repose, and eliminate the highwall
to the maximum extent technically practical; and

535.440. Disposal of excess spoil from an upper actively

mined bench to alower preexisting bench by means of gravity
transport may be approved by the Division provided that:

535.441. Thegravity transport courses are determined on
a site-specific basis by the operator as part of the permit
application and approved by the Division to minimize hazards
to hedth and safety and to ensure that damage will be
minimized between the benches, outside the set course, and
downslope of the lower bench should excess spoil accidentally
move;

535.442. All gravity transported excess spoil, including
that excess spoil immediately below the gravity transport
courses and any preexisting spoil that isdisturbed, isrehandled
and placed in horizonta lifts in a controlled manner,
concurrently compacted as necessary to ensure mass stability
and to prevent mass movement, and graded to allow surface and
subsurface drainage to be compatible with the natural
surroundings and to ensure a minimum long-term static safety
factor of 1.3. Excess spoil on the bench prior to the current
mining operation that is not disturbed need not be rehandled
except where necessary to ensure stability of the fill;

535.443. A safety bermisconstructed onthe solid portion
of thelower bench prior to gravity transport of the excess spoil.
Where there is insufficient material on the lower bench to
construct a safety berm, only that amount of excess spail
necessary for the construction of the berm may be gravity
transported to thelower bench prior to construction of theberm;
and

535.444. Excess spoil will not be alowed on the
downsl ope bel ow the upper bench except on designated gravity
transport courses properly prepared according to R645-301-
232.100through R645-301-232.600, R645-301-234, R645-301-
242, and R645-301-243. Upon completion of thefill, no excess
spoil will be alowed to remain on the designated gravity
transport course between the two benches and each transport
coursewill bereclaimed in accordance with the requirements of
R645-301 and R645-302.

535.500. For the purposes of UNDERGROUND COAL
MININGAND RECLAMATION ACTIVITIES, spoil resulting
fromfaceup operationsfor underground coal minedevel opment
may be placed at drift entries as part of a cut and fill structure,
if the structure is less than 400 feet in horizontal length, and
designed in accordance with R645-301-211, R645-301-212,
R645-301-412.300, R645-301-512.210, R645-301-512.220,
R645-301-514.100, R645-301-528.310, R645-301-535.100
through R645-301-535.130, R645-301-535.500, R645-301-
536.300, R645-301-542.720, R645-301-553.240, R645-301-
745.100, R645-301-745.300, and R645-301-745.400.

536. Coa Mine Waste. The permit application will
include designs for placement of coal mine waste in new or
existing disposal areas within approved portions of the permit
area. Coal minewastewill be placedin acontrolled manner and
have a design certification as described under R645-301-512.

536.100. The disposal facility will be designed using
current prudent engineering practices and will meet design
criteria established by the Division.

536.110. Thedisposal facility will be designed to attain a
minimum long-term static safety factor of 1.5. The foundation
and abutments must be stable under al conditions of
construction.

536.120. Sufficient foundation investigations, as well as
any necessary laboratory testing of foundation material, will be
performed in order to determine the design requirements for
foundation stability. The analyses of thefoundation conditions
will take into consideration the effect of underground mine
workings, if any, upon the stability of the disposal facility.

536.200. Coa mine waste will be placed in a controlled
manner to:

536.210. Ensure mass stability and prevent mass
movement during and after construction;
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536.220. Not create a public hazard; and

536.230. Prevent combustion.

536.300. Coa mine waste may be disposed of in excess
spoil fillsif approved by the Division and, if such wasteis:

536.310. Placed in accordance with applicable portions of
R645-301-210, R645-301-513.400, R645-301-514.200, R645-
301-528.322, R645-301-536.900, R645-301-553.250, and
R645-301-746.200;

536.320. Nontoxic and nonacid forming; and

536.330. Of the proper characteristicsto beconsistent with
the design stability of the fill.

536.400. New and existing impounding structures
constructed of coal mine waste or intended to impound coal
mine waste will meet the requirements of R645-301-512.230,
R645-301-515.200, R645-301-528.320, R645-301-536 through
R645-301-536.200, R645-301-536.500, R645-301-542.730, and
R645-301-746.100.

536.410. Cod minewastewill not beused for construction
of impounding structures unlessit has been demonstrated to the
Division that the stability of such a structure conforms to the
requirements of R645-301 and R645-302.

536.420. The stability of the structurewill be discussedin
detail in thedesign plan submitted to the Divisionin accordance
with R645-301-512.100, R645-301-512.230, R645-301-
521.169, R645-301-531, R645-301-533.600, R645-301-
533.700, R645-301-536.800, R645-301-542.500, R645-301-
732.210, and R645-301-733.100.

536.500. Disposal of Coa Mine Waste in Special Areas.

536.510. Coa minewastemateria sfromactivitieslocated
outside apermit areamay be disposed of in the permit areaonly
if approved by the Division. Approval will be based upon a
showing that such disposal will be in accordance with R645-
301-512.230, R645-301-515.200, R645-301-528.320, R645-
301-536 through R645-301-536.200, R645-301-536.500, R645-
301-542.730, and R645-301-746.100.

536.520. Underground Disposal. Coa minewaste may be
disposed of in underground mine workings, but only in
accordance with a plan approved by the Division and MSHA
under R645-301-513.300, R645-301-528.321, R645-301-
536.700, and R645-301-746.400.

536.600. Underground Development Waste. Each plan
will describe the geotechnical investigation, design,
construction, operation, maintenance and removal, if
appropriate, of the structures and be prepared according to
R645-301-211, R645-301-212,R645-301-412.300, R645-301-
512.210, R645-301-512.220,R645-301-514.100, R645-301-
528.310, R645-301-535.100, through R645-301-535.130, R645-
301-535.300 through R645-301-535.500, R645-301-536.300,
R645-301-542.720, R645-301-553.240, R645-301-745.100,
R645-301-745.300, and R645-301-745.400.

536.700. Coa Processing Waste. For the purposes of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, each plan for returning coal processing waste to
abandoned underground workings will describe the source and
quality of waste to be stowed, areato be backfilled, percent of
the minevoid to befilled, method of constructing underground
retaining walls, influence of the backfilling operation on active
underground mine operations, surface area to be supported by
the backfill, and the anticipated occurrence of surface effects
following backfilling.

536.800. Coa processing waste banks, dams, and
embankments will be designed to comply with:

536.810 R645-301-210, R645-301-512.230, R645-301-
513.400, R645-301-514.200, R645-301-515.200, R645-301-
528.322, R645-301-528.320, R645-301-536 through R645-301-
536.200, R645-301-536.400, R645-301-536.500, R645-301-
536.900, R645-301-542.730, R645-301-553.250, and R645-
301-746.100 through R645-301-746.300.

536.820. Coa processing waste dams and embankments

will comply with the requirements of MSHA, 30 CFR 77.216-1
and 30 CFR 77.216-2, and will contain the results of a
geotechnical investigation of the proposed dam or embankment
foundation area, to determine the structural competence of the
foundation which will support the proposed dam or
embankment structure and the impounded material. The
geotechnical investigationwill be planned and supervised by an
engineer or engineering geologist, according to the following:

536.821. The number, location, and depth of borings and
test pits will be determined using current prudent engineering
practice for the size of the dam or embankment, quantity of
material to be impounded, and subsurface conditions;

536.822. Thecharacter of theoverburden and bedrock, the
proposed abutment sites, and any adverse geotechnica
conditions, which may affect the particular dam, embankment,
or reservoir site will be considered;

536.823. All springs, seepage, and ground water flow
observed or anticipated during wet periods in the area of the
proposed dam or embankment will be identified on each plan;
and

536.824. Consideration will be given to the possibility of
mudflows, rock-debris falls, or other landslides into the dam,
embankment, or impounded material.

536.900. Refuse Piles. Refuse piles will meet the
requirementsof R645-301-210, R645-301-512.230, R645-301-
513.400, R645-301-514.200, R645-301-515.200, R645-301-
528.322, R645-301-528.320, R645-301-536 through R645-301-
536.200, R645-301-536.500, R645-301-536.900, R645-301-
542.730, R645-301-553.250, R645-301-746.100 through R645-
301-746.200, and the requirements of MSHA, 30 CFR 77.214
and 30 CFR 77.215.

537. Regraded Slopes.

537.100. Each application will contain a report of
appropriate geotechnica analysis, where approval of the
Divisionisrequiredfor alternative specificationsor for steep cut
slopes under R645-301-358, R645-301-512.250, R645-301-
527.100, R645-301-527.230, R645-301-534.100, R645-301-
534.200, R645-301-534.300, R645-301-542.600, R645-301-
742.410, R645-301-742.420, R645-301-752.200, and R645-
301-762.

537.200. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, regrading of
settled and revegetated fills to achieve approximate original
contour at the conclusion of mining operations will not be
required if the following conditions are met.

537.210. Settled and revegetated fillswill be composed of
spoil or nonacid- or nontoxic-forming underground
development waste.

537.220. The spoil or underground development waste
will not be located so as to be detrimental to the environment,
to the health and safety of the public, or to the approved
postmining land use.

537.230.  Stability of the spoil or underground
development waste will be demonstrated through standard
geotechnical analysis to be consistent with backfilling and
grading requirements for material on the solid bench (1.3 static
safety factor) or excess spoil requirements for material not
placed on asolid bench (1.5 static safety factor).

537.240. The surface of the spoil or underground
development waste will be vegetated according to R645-301-
356 and R645-301-357, and surface runoff will be controlledin
accordance with R645-301-742.300.

537.250. If it is determined by the Division that
disturbance of the existing spoil or underground development
waste would increase environmental harm or adversely affect
the health and safety of the public, the Division may alow the
existing spoil or underground devel opment waste pileto remain
in place. The Division may require stabilization of such spoil
or underground development waste in accordance with the
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requirementsof R645-301-537.210 through R645-301-537.240.

540. Reclamation Plan.

541. Generd.

541.100. Personswho cease coa mining and reclamation
operations permanently will close or backfill or otherwise
permanently reclaim all affected areas, in accordance with the
R645 Rules and the permit approved by the Division.

541.200. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES, al underground
openings, equipment, structures, or other facilities not required
for monitoring, unless approved by the Division as suitable for
the postmining land use or environmental monitoring, will be
removed and the affected land reclaimed.

541.300. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, al surface
equipment, structures, or other facilities not required for
continued underground mining activitiesand monitoring, unless
approved by the Division assuitablefor the postmining land use
or environmental monitoring will be removed and the affected
lands reclaimed.

541.400. Each application will include a plan for the
reclamation of the lands within the proposed permit areawhich
shows how the applicant will comply with R645-301, and the
environmental protection performance standards of the State
Program.

542. Narratives, Mapsand Plans. Thereclamation planfor
the proposed permit areawill include:

542.100. A detailed timetable for the completion of each
major step in the reclamation plan;

542.200. A plan for backfilling, soil stabilization,
compacting and grading, with contour maps or cross sections
that show the anticipated final surface configuration of the
proposed permit area, in accordance with R645-301-537.200,
R645-301-552 through R645-301-553.230, R645-301-553.260
through R645-301-553.900, and R645-302-234;

542.300. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, final surface
configuration mapswith crosssections (at interval s specified by
the Division) that indicate:

542.310. Theanticipated final surface configuration to be
achieved for the affected areas. The maps and cross sections
will beprepared and certified asdescribed under R645-301-512;
and

542.320. Location of each facility that will remain on the
proposed permit area as a permanent feature, after the
completion of coal mining and reclamation operations;

542.400. Beforeabandoning apermit areaor seeking bond
release, a description ensuring all temporary structures are
removed and reclaimed, and all permanent sedimentation ponds,
impoundments and treatment facilities that meet the
requirements of the R645 Rules for permanent structures, have
been maintained properly and meet the requirements of the
approved reclamation plan for permanent structures and
impoundments. The operator will renovate such structures if
necessary to meet the regquirements of the R645 Rules and to
conform to the approved reclamation plan;

542.500. A timetable, and plansto remove each proposed
sedimentation pond, water impoundment, and coal processing
waste bank, dam, or embankment, if appropriate;

542.600. Roads. A road not to be retained for use under
an approved postmining land usewill bereclaimed immediately
after it is no longer needed for mining and reclamation
operations, including:

542.610. Closing the road to traffic;

542.620. Removing al bridges and culverts; unless
approved as part of the postmining land use.

542.630. Scarifying or ripping of the roadbed and
replacing topsoil and revegetating disturbed surfaces in
accordancewith R645-301-232.100 through R645-301-232.600,

R645-301-234, R645-301-242, R645-301-243, R645-301-
244.200 and R645-301-353 through R645-301-357.

542.640. Removing or otherwise disposing of road-
surfacing materials that are incompatible with the postmining
land use and revegetation requirements.

542.700. Fina Abandonment of Mine Openings and
Disposal Aress.

542.710. A description, including appropriate cross
sections and maps, of the measuresto be used to seal or manage
mine openings, and to plug, case or manage other openings
within the proposed permit area, in accordance with R645-301-
529, R645-301-551, R645-301-631, R645-301-738, and R645-
301-765.

542.720. Disposal of Excess Spoil. Excess spoil will be
placed in designated disposal areas within the permit area, in a
controlled manner to ensure that the final fill is suitable for
reclamation and revegetation compatible with the natura
surroundings and the approved postmining land use. Excess
spoil that is combustible will be adequately covered with
noncombustible material to prevent sustained combustion. The
reclamation of excess spoil will comply with the design criteria
under R645-301-553.240.

542.730. Disposal of Coa MineWaste. Coal mine waste
will be placed in a controlled manner to ensure that the fina
disposal facility will be suitable for reclamation and
revegetation compatible with the natural surroundings and the
approved postmining land use.

542.740. Disposa of Noncoal Mine Wastes.

542.741. Noncoa mine wastes including, but not limited
to grease, lubricants, paints, flammable liquids, garbage,
abandoned mining machinery, lumber and other combustible
materials generated during mining activitieswill be placed and
stored in a controlled manner in a designated portion of the
permit area. Placement and storage will ensure that fires are
prevented, and that the area remains stable and suitable for
reclamation and revegetation compatible with the natura
surroundings.

542.742. Fina disposal of noncoal minewasteswill bein
adesignated disposal sitein the permit area or a state-approved
solid waste disposal area. Wastes will be routinely compacted
and covered to prevent combustion and wind-borne waste.
When the disposal is completed, a minimum of two feet of
suitable cover will beplaced over the site, lopes stabilized, and
revegetation accomplished in accordance with R645-301-
244.200 and R645-301-353 through R645-301-357, inclusive.
Operation of the disposal site will be conducted in accordance
with al local, Utah, and federa requirements.

542.800. The reclamation plan for the proposed coal
mining and reclamation operations will also include a detailed
estimateof reclamation costsasdescribed in R645-301-830.100
- R645-301-830.300.

550. Reclamation Design Criteriaand Plans. Each permit
application will include site specific plans that incorporate the
following design criteriafor reclamation activities.

551. Casing and Sealing of Underground Openings.
When nolonger needed for monitoring or other use approved by
the Division upon a finding of no adverse environmental or
health and safety effects, each shaft, drift, adit, tunnel, or other
opening to the surface from underground will be capped, sealed
and backfilled, or otherwise properly managed, as required by
the Division and consistent with MSHA, 30 CFR 75.1711.
Permanent closure measures will be designed to prevent access
to the mine workings by people, livestock, fish and wildlife,
machinery and to keep acid or other toxic drainage from
entering ground or surface waters.

552. Permanent Features.

552.100. Small depressions may be constructed if they are
needed to retai n moi sture, minimizeerosion, create and enhance
wildlife habitat, or assist revegetation.
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552.200. Permanent impoundments may be approved if
they meet the requirements of R645-301-512.240, R645-301-
514.300, R645-301-515.200, R645-301-533.100 through R645-
301-533.600, R645-301-542.400, R645-301-733.220 through
R645-301-733.224, R645-301-743, and if they are suitable for
the approved postmining land use.

553. Backfilling and Grading. Backfilling and grading
design criteria will be described in the permit application.
Nothing in R645-301-553 will prohibit the placement of
materia in road and portal pad embankments located on the
downslope, so long as the material used and the embankment
design comply with the applicable requirements of R645-301-
500 and R645-301-700 and the material ismoved and placed in
a controlled manner. For the purposes of SURFACE COAL
MINING AND RECLAMATION ACTIVITIES rough
backfilling and grading will follow coa remova by not more
than 60 days or 1500 linear feet. The Division may grant
additional timefor rough backfillingand gradingif thepermittee
can demonstrate, through a detailed written analysis under
R645-301-542.200, that additional time is necessary.

553.100. Disturbed Areas. Disturbed areas will be
backfilled and graded to:

553.110. Achieve the approximate original contour
(AOC), except asprovidedin R645-301-553.500 through R645-
301-553.540 (previously mined areas (PMA's), continuously
mined areas (CMA's) and areas subject to the AOC provisions),
R645-301-553.600 through R645-301-553.612 (PMA's and
CMA's), R645-302-270 (non-mountaintop remova on steep
slopes), R645-302-220 (mountaintop remova mining), R645-
301-553.700 (thin overburden) and R645-301-553.800 (thick
overburden);

553.120. Eliminate al highwals, spoil piles, and
depressions, except as provided in R645-301-552.100 (small
depressions); R645-301-553.500 through R645-301-553.540
(PMA's, CMA's and areas subject to approximate original
contour (AOC) provisions, R645-301-553.600 through R645-
301-553.612 (PMA's and CMA's); and in R645-301-553.650
(highwall management under the (AOC) provisions);

553.130. Achieveapostmining slopethat doesnot exceed
either the angle of repose or such lesser slope asis necessary to
achieve a minimum long-term static safety factor of 1.3 and
prevents slides, except as provided in R645-301-553.530;

553.140. Minimize erosion and water pollution both on
and off the site; and

553.150. Support the approved postmining land use.

553.200. Spoil and Waste. Spoil and waste materialswill
be compacted where advisable to ensure stability or to prevent
leaching of toxic materials.

553.210. Spoil, except as provided in R645-301-537.200
(Settled and Revegetated Fills), for the purposes of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, and except where excess spoil is disposed of in
accordance with R645-301-211, R645-301-212, R645-301-
412.300, R645-301-512.210, R645-301-512.220, R645-301-
514.100, R645-301-528.310, R645-301-535.100 through R645-
301-535.130, R645-301-535.300 through R645-301-535.500,
R645-301-536.300, R645-301-542.720, R645-301-553.240,
R645-301-745.100, R645-301-745.300, and R645-301-745.400
will be returned to the mined out surface areas
(UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES) or mined area(SURFACE COAL MININGAND
RECLAMATION ACTIVITIES).

553.220. Spoil may be placed on the area outside the
mined-out surface area (UNDERGROUND COAL MINING
AND RECLAMATION ACTIVITIES) or inthemined-out area
(SURFACE COAL MINING AND RECLAMATION
ACTIVITIES) in non-steep dope areas to restore the
approximate origina contour by blending the spoil into the
surrounding terrain if the following requirements are met:

553.221. All vegetative and organic material will be
removed from the areg;

553.222. The topsoil on the area will be removed,
segregated, stored, and redistributed in accordance with R645-
301-232.100through R645-301-232.600, R645-301-234, R645-
301-242, and R645-301-243; and

553.223. The spoil will be backfilled and graded on the
area in accordance with R645-301-537.200, R645-301-552
through R645-301-553.230, R645-301-553.260 through R645-
301-553.420, R645-301-553.600, and R645-301-553.900.

553.230. Preparation of final graded surfaces will be
conducted in a manner that minimizes erosion and provides a
surface for replacement of topsoil that will minimize slippage.

553.240. Thefina configuration of thefill (excess spoil)
will be suitable for the approved postmining land use. Terraces
may be constructed on the outslope of the fill if required for
stability, control of erosion, to conserve soil moisture, or to
facilitate the approved postmining land use. The grade of the
outsl ope between terrace bencheswill not be steeper than 2h: 1v
(50 percent).

553.250. Refuse Piles.

553.251. Thefinal configuration for therefuse pilewill be
suitablefor the approved postmining land use. Terraces may be
constructed on the outslope of the refuse pile if required for
stability, control of erosion, conservation of soil moisture, or
facilitation of the approved postmining land use. The grade of
the outslope between terrace benches will not be steeper than
2h:1v (50 percent).

553.252. Following final grading of the refuse pile, the
coal minewaste will be covered with aminimum of four feet of
the best available, nontoxic and noncombustible material, in a
manner that does not impede drainage from the underdrains.
The Division may allow less than four feet of cover materia
based on physical and chemica analyses which show that the
requirementsof R645-301-244.200 and R645-301-353 through
R645-301-357 are met.

553.260. Disposal of coa processing waste and
underground development waste in the mined-out surface area
(UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES) or mined-out area (SURFACE COAL MINING
AND RECLAMATION ACTIVITIES) will be in accordance
with R645-301-210, R645-301-512.230, R645-301-513.400,
R645-301-514.200, R645-301-515.200, R645-301-528.322,
R645-301-528.320, R645-301-536 through R645-301-536.200,
R645-301-536.500, R645-301-536.900, R645-301-542.730,
R645-301-553.250, and R645-301-746.100 through R645-301-
746.200, except that along-term static safety factor of 1.3 will
be achieved.

553.300. Exposed coal seams, acid- and toxic-forming
materials, and combustiblematerial sexposed, used, or produced
during mining will be adequately covered with nontoxic and
noncombustible materials, or treated, to control the impact on
surfaceand ground water in accordancewith R645-301-731.100
through R645-301-731.522 and R645-301-731.800, to prevent
sustained combustion, and to minimize adverse effects on plant
growth and on the approved postmining land use.

553.400. Cut-and-fill terraces may be allowed by the
Division where:

553.410. Needed to conserve soil moisture, ensure
stability, and control erosion on fina-graded slopes, if the
terraces are compatible with the approved postmining land use;
or

553.420. Specialized grading, foundation conditions, or
roads are required for the approved postmining land use, in
which case the final grading may include aterrace of adequate
width to ensure the safety, stability, and erosion control
necessary to implement the postmining land-use plan.

553.500. Previously Mined Areas(PMA's), Continuously
Mined Areas (CMA's), and Areas with remaining Highwalls
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Subject to the Approximate Original Contour (AOC) Provisions.

553.510. Remining operations on PMA's, CMA's, or on
areas with remaining highwalls subject to the AOC Provisions
will comply with therequirementsof R645-301-537.200, R645-
301-552 through R645-301-553.230, R645-301-553.260
through R645-301-553.900, and R645-302-234, except as
provided in R645-301-553.500, R645-301-553.600 and R645-
301-553.650.

553.520. The backfill of all remaining highwalls will be
graded to a slope which is compatible with the approved
postmining land use and which provides adegquate drainage and
long-term stability.

553.530. Any remaining highwall will be stable and not
pose a hazard to the public health and safety or to the
environment. The operator will demonstrate, to the satisfaction
of the Division, that the remaining highwall achieves a
minimum long-term static safety factor of 1.3 and prevents
slides, or provide an aternative criterion to establish that the
remaining highwall is stable and does not pose a hazard to the
public health and safety or to the environment; and

553.540. Spoil placed on the outslope during previous
mining operationswill not be disturbed if such disturbanceswill
causeinstability of theremaining spoil or otherwiseincreasethe
hazard to the public health and safety or to the environment.

553.600. Previously Mined Areas (PMA's) and
Continuously Mined Areas (CMA's). For PMA's and CMA's
the special compliance measuresinclude:

553.610. The requirements of R645-301-553.110 and
R645-301-553.120, addressing the elimination of highwalls,
will not apply to PMA's or CMA's where the volume of all
reasonably available spoil is demonstrated in writing to the
Division to beinsufficient to completely backfill the reaffected
or enlarged highwall. The highwall will be eliminated to the
maximum extent technically practical in accordance with the
following requirements:

553.611. All spoilsgenerated by theremining operation or
CMA and any other reasonably available spoil will be used to
backfill the area;

553.612. Reasonably available spoil in the immediate
vicinity of the remining operation or CMA will be included
within the permit area.

553.650. Highwall Management Under the Approximate
Original Contour Provisions. For situations where a permittee
seeks approval for a remaining highwall under the AOC
provisions, the permittee will establish, and the Division will
find in writing that the remaining highwall will achieve the
stability requirements of R645-301-553.530, that the remaining
highwall will meet the approximate original contour criteria of
R645-301-553.510 and R645-301-553.520, and that the
proposal meets the following criteria

553.650.100. The remaining highwall will not be greater
in height or length than the cliffsand cliff-like escarpments that
were replaced or disturbed by the mining operations;

553.650.200. The remaining highwall will replace a
preexisting cliff or similar natural premining feature and will
resemble the structure, composition, and function of the natural
cliff it replaces;

553.650.300. Theremaining highwall will be modified, if
necessary, as determined by the Division to restore cliff-type
habitats used by the flora and fauna existing prior to mining;

553.650.400. The remaining highwall will be compatible
with the postmining land use and the visual attributes of the
area; and

553.650.500. The remaining highwall will be compatible
with the geomorphic processes of the area.

553.700. Backfillingand Grading: Thin Overburden. For
the purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES, thin overburden means that
sufficient spoil and other waste material storestorethedisturbed

area to its approximate original contour are not available from
the entire permit area. A condition of insufficient spoil and
other waste materials is deemed to exist when the overburden
thickness times the swell factor, plus the thickness of other
available waste materialsislessthan the combined thickness of
the overburden and the coa prior to removing the coal.
Backfilling and grading to reclaim athin overburden areawould
resultin asurface configuration of thereclaimed areathat would
not closely resembl e the topography of theland prior to mining
or blend into and complement the drainage pattern of the
surrounding terrain. The provisions of this section apply only
when SURFACE COAL MINING AND RECLAMATION
ACTIVITIES cannot be carried out to comply with the
requirements of R645-301-537.200, R645-301-552 through
R645-301-553.230, R645-301-553.260 through R645-301-
553.420, R645-301-553.600, and R645-301-553.900to achieve
the approximate original contour. The operator will, a a
minimum:

553.710. Use dl available spoil and waste materials to
attain the lowest practicable grade, but not more than the angle
of repose; and

553.720. Meet the requirements of R645-301-211, R645-
301-212, R645-301-412.300, R645-301-512.210, R645-301-
514.100, R645-301-535.100, R645-301-535.112 through R645-
301-535.130, R645-301-536.300, R645-301-542.720, R645-
301-553.240, and R645-301-745.100.

553.800. Backfilling and Grading: Thick Overburden.
For the purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES, thick overburden means that
more than sufficient spoil and other waste materials to restore
the disturbed area to its approximate original contour are
availablefromthe entire permit area. A condition of morethan
sufficient spoil and other waste materials is deemed to exist
when the overburden thickness times the swell factor, plus the
thickness of other available waste materials exceeds the
combined thickness of the overburden and the coal prior to
removing the coal. Backfilling and grading to reclaim a thick
overburden areawould result in a surface configuration of the
reclaimed areathat would not closely resemble the topography
of the land prior to mining or blend into and complement the
drainage pattern of the surrounding terrain. The provisions of
this section apply only when SURFACE COAL MINING AND
RECLAMATIONACTIVITIEScannot becarried out to comply
with the requirements of R645-301-537.200, R645-301-552
through R645-301-553.230, R645-301-553.260 through R645-
301-553.420, R645-301-553.600, and R645-301-553.900 to
achieve the approximate original contour. In addition the
operator will, at a minimum:

553.810. Use the spoil and waste materials to attain the
lowest practicable grade, but not more than the angle of repose;

553.820. Meet therequirements of R645-301-211, R645-
301-212, R645-301-412.300, R645-301-512.210, R645-301-
514.100, R645-301-535.100, R645-301-535.112 through R645-
301-535.130, R645-301-536.300, R645-301-542.720, R645-
301-553.240, and R645-301-745.100; and

553.830. Dispose of any excess spoil in accordance with
R645-301-211, R645-301-212, R645-301-412.300, R645-301-
512.210, R645-301-512.220, R645-301-514.100, R645-301-
528.310, R645-301-535.100 through R645-301-535.130, R645-
301-535.300 through R645-301-535.500, R645-301-536.300,
R645-301-542.720, R645-301-553.240, R645-301-745.100,
R645-301-745.300, and R645-301-745.400.

553.900. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, regrading of
settled and revegetated fill sat the conclusion of coal mining and
reclamation operations will not be required if the conditions of
R645-301-537.200 are met;

560. Performance Standards. Coa mining and
reclamation operationswill be conducted in accordancewiththe
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approved permit and requirements of R645-301-510 through
R645-301-553.

R645-301-600. Geology.

The rules in R645-301-600 present the requirements for
information related to geology which isto beincluded in each
permit application.

610. Introduction.

611. Genera Requirements. Each permit application will
include descriptions of:

611.100. The geology within and adjacent to the permit
areaas given under R645-301-621 through R645-301-627; and

611.200. Proposed operationsgiven under R645-301-630.

612. All cross sections, maps and plans as required by
R645-301-622 will be prepared and certified asdescribed under
R645-301-512.100

620. Environmental Description.

621. Genera Requirements. Each permit application will
include adescription of the geology within the proposed permit
and adjacent areas that may be affected or impacted by the
proposed coal mining and reclamation operation.

622. CrossSections, Mapsand Plans. Theapplicationwill
include cross sections, maps and plans showing:

622.100. Elevationsand locations of test boringsand core
samplings,

622.200. Nature, depth, and thickness of the coal seamsto
be mined, any coal or rider seams above the seam to be mined,
each stratum of the overburden, and the stratum immediately
below the lowest coal seam to be mined;

622.300. All coa crop lines and the strike and dip of the
coal to be mined within the proposed permit area; and

622.400. Location, and depth if available, of gas and oil
wells within the proposed permit area.

623. Eachapplicationwill includegeologicinformationin
sufficient detail to assist in:

623.100. Determining al potentialy acid- or toxic-
forming strata down to and including the stratum immediately
bel ow the coal seam to be mined;

623.200. Determining whether reclamation asrequired by
R645-301 and R645-302 can be accomplished; and

623.300. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES preparing the
subsidence control plan described under R645-301-525 and
R645-521-142.

624. Geologicinformationwill include, at aminimum, the
following:

624.100. A description of the geology of the proposed
permit and adjacent areas down to and including the deeper of
either the stratum immediately bel ow the lowest coal seamto be
mined or any aquifer below the lowest coa seam to be mined
which may be adversely impacted by mining. This description
will include the regional and structural geology of the permit
and adjacent areas, and other parameters which influence the
required reclamation and it will also show how theregional and
structural geology may affect the occurrence, availability,
movement, quantity and quality of potentially impacted surface
and ground water. It will be based on:

624.110. The cross sections, maps, and plans required by
R645-301-622.100 through R645-301-622.400.

624.120. The information obtained under R645-301-
624.200, R645-301-624.300 and R645-301-625; and

624.130. Geologic literature and practices.

624.200. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, any portion of
a permit area in which the strata down to the coal seam to be
mined will be removed or are aready exposed, and for the
purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES, sampleswill be collected and
analyzed from test borings; drill cores; or fresh, unweathered,

uncontaminated samples from rock outcrops down to and
including thedeeper of either thestratumimmediately below the
lowest coal seam to be mined or any aquifer below the lowest
coal seam to be mined which may be adversely impacted by
mining. The analyses will result in the following:

624.210. Logs showing the lithologic characteristics
including physical propertiesand thickness of each stratum and
location of ground water where occurring;

624.220. Chemical analyses identifying those strata that
may contain acid- or toxic-forming, or akalinity-producing
materialsand to determinetheir content except that the Division
may find that the analysis for akalinity-producing material is
unnecessary; and

624.230. Chemical analysis of the coa seam for acid- or
toxic-forming materials, including the total sulfur and pyritic
sulfur, except that the Division may find that the analysis of
pyritic sulfur content is unnecessary.

624.300. For landswithin the permit and adjacent areas of
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES where the strata above the coal seam to be mined
will not be removed, samples will be collected and analyzed
from test borings or drill coresto provide the following data:

624.310. Logs of drill holes showing the lithologic
characteristics, including physical properties and thickness of
each stratum that may be impacted, and location of ground
water where occurring;

624.320. Chemical analysesfor acid- or toxic-forming or
akalinity-producing materials and their content in the strata
immediately above and below the coal seam to be mined;

624.330. Chemical analyses of the coa seam for acid- or
toxic-forming materials, including the total sulfur and pyritic
sulfur, except that the Division may find that the analysis of
pyrite sulfur content is unnecessary; and

624.340. For standard room and pillar mining operations,
the thickness and engineering properties of clays of soft rock
such asclay shae, if any, in the stratum immediately above and
below each coa seam to be mined.

625. If determined to be necessary to protect the
hydrologic balance, to minimize or prevent subsidence, or to
meet the performance standards of R645-301 and R645-302, the
Division may requirethe collection, analysis and description of
geologicinformation in addition to that required by R645-301-
624.

626. An applicant may request the Division to waive in
whole or in part the requirements of R645-301-624.200 and
R645-301-624.300. The waiver may be granted only if the
Division findsinwriting that the collection and analysis of such
data is unnecessary because other information having equal
valueor effect isavailableto the Division in asatisfactory form.

627. An application for a permit to conduct
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES will include, a a minimum, a description of
overburden thickness and lithology.

630. Operation Plan.

631. Casing and Seadling of Exploration Holes and
Boreholes. Each permit application will include a description
of the methods used to backfill, plug, case, cap, sea or
otherwisemanage expl oration holesor boreholesto prevent acid
or toxic drainage from entering water resources, minimize
disturbance to the prevailing hydrol ogic balance and to ensure
the safety of people, livestock, fish and wildlife, and machinery
in the permit and adjacent area. Each exploration hole or
borehole that is uncovered or exposed by coal mining and
reclamation operations within the permit area will be
permanently closed, unless approved for water monitoring or
otherwise managed in amanner approved by the Division. Use
of an exploration borehole as a monitoring or water well must
meet the provisions of R645-301-731. The requirements of
R645-301-631 do not apply to boreholesdrilled for the purpose
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of blasting.

631.100. Temporary Casing and Sealing of Drilled Holes.
Each exploration borehole, other drill hole or borehole which
has been identified in the approved permit application for useto
return underground development waste, coa processing waste
or water to underground workings or to be used to monitor
ground water conditions will be temporarily sealed before use
and for the purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES, protected during use by
barricades, or fences, or other protective devices approved by
the Division. These protective devices will be periodically
inspected and maintained in good operating condition by the
operator conducting surface coal mining and reclamation
activities,

631.200. Permanent Casing and Sealing of Exploration
Holes and Boreholes. When no longer needed for monitoring
or other use approved by the Division upon a finding of no
adverse environmental or health and safety effect, or unless
approved for transfer as awater well under R645-301-731.400,
each exploration hole or borehole will be plugged, capped,
sealed, backfilled or otherwise properly managed under R645-
301-631 and consistent with 30 CFR 75.1711. Permanent
closure methods will be designed to prevent access to the mine
workings by people, livestock, fish and wildlife, and machinery
and to keep acid or other toxic drainage from entering water
resources.

632. Subsidence Monitoring. Each application for a
permit to conduct UNDERGROUND COAL MINING AND
RECLAMATION ACTIVITIES will, except where planned
subsidence is projected to be used, include as part of the
subsidence monitoring plan described under R645-301-525:

632.100. A determination of the commencement and
degree of subsidence so other appropriate measures can betaken
to prevent or reduce material damage; and

632.200. A map showing the locations of subsidence
monitoring points within and adjacent to the permit area.

640. Performance Standards.

641. All exploration holes and boreholes will be
permanently cased and sealed according to the requirements of
R645-301-631 and R645-301-631.200.

642. All monuments and surface markers used as
subsidence monitoring points and identified under R645-301-
632.200 will be reclamed in accordance with R645-301-
521.210.

R645-301-700. Hydrology.

710. Introduction.

711. Genera Requirements. Each permit application will
include descriptions of:

711.100. Existing hydrologic resources as given under
R645-301-720.

711.200. Proposed operationsand potential impactstothe
hydrol ogic balance as given under R645-301-730.

711.300. Themethodsand calculations utilized to achieve
compliance with hydrologic design criteria and plans given
under R645-301-740.

711.400. Applicable hydrologic performance standards as
given under R645-301-750.

711.500. Reclamation activitiesasgiven under R645-301-
760.

712. Certification. All cross sections, maps and plans
required by R645-301-722 as appropriate, and R645-301-
731.700 will be prepared and certified according to R645-301-
512.

713. Inspection. Impoundments will be inspected as
described under R645-301-514.300.

720. Environmental Description.

721. Genera Requirements. Each permit application will
include a description of the existing, premining hydrologic

resources within the proposed permit and adjacent aress that
may be affected or impacted by the proposed coal mining and
reclamation operation.

722. Cross Sections and Maps. The application will
include cross sections and maps showing:

722.100. Location and extent of subsurface water, if
encountered, within the proposed permit or adjacent areas. For
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, location and extent will include, but not limited
to areal and vertical distribution of aquifers, and portrayal of
seasonal differences of head in different aquifers on cross-
sections and contour maps;

722.200. Location of surfacewater bodiessuch asstreams,
lakes, ponds and springs, constructed or natura drains, and
irrigation ditcheswithinthe proposed permit and adjacent areas;

722.300. Elevations and locations of monitoring stations
used to gather baseline data on water quality and quantity in
preparation of the application;

722.400. Location and depth, if available, of water wells
in the permit area and adjacent area; and

722.500. Sufficient slope measurements or contour maps
to adequately represent the existing land surface configuration
of proposed disturbed areas for UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES and the
proposed permit area for SURFACE COAL MINING AND
RECLAMATION ACTIVITIESwill be measured and recorded
to take into account natural variations in slope, to provide
accuraterepresentation of therange of natural slopesand reflect
geomorphic differences of the area to be disturbed.

723. Sampling and Analysis. All water quality analyses
performed to meet the requirements of R645-301-723 through
R645-301-724.300, R645-301-724.500, R645-301-725 through
R645-301-731, and R645-301-731.210 through R645-301-
731.223 will be conducted according to the methodology in the
current edition of "Standard Methods for the Examination of
Water and Wastewater" or the methodology in 40 CFR Parts
136 and 434. Water quality sampling performed to meet the
requirements of R645-301-723 through R645-301-724.300,
R645-301-724.500, R645-301-725 through R645-301-731, and
R645-301-731.210 through R645-301-731.223 will be
conducted according to either methodology listed above when
feasible. "Standard Methods for the Examination of Water and
Wastewater" is a joint publication of the American Public
Health Association, the American Water Works Association,
and the Water Pollution Control Federation and is available
from the American Public Health Association, 1015 Fifteenth
Street, NW, Washington, D. C. 20036.

724. Baseline Information. The application will include
the following baseline hydrologic, geologic and climatologic
information, and any additional information required by the
Division.

724.100. Ground Water Information. The location and
ownership for the permit and adjacent areas of existing wells,
springs and other ground-water resources, seasona quality and
quantity of ground water, and usage. Water quality descriptions
will include, a a minimum, total dissolved solids or specific
conductance corrected to 25 degrees C, pH, total iron and total
manganese. Ground-water quantity descriptionswill include, at
aminimum, approximate rates of discharge or usage and depth
to the water in the coal seam, and each water-bearing stratum
above and potentially impacted stratum below the coal seam.

724.200. Surfacewater information. The name, location,
ownership and description of all surface-water bodies such as
streams, lakes and impoundments, thel ocation of any discharge
into any surface-water body in the proposed permit and adjacent
areas, and information on surface-water quality and quantity
sufficient to demonstrate seasona variation and water usage.
Water quality descriptionswill include, at aminimum, baseline
information on total suspended solids, total dissolved solids or
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specific conductance corrected to 25 degrees C, pH, total iron
and total manganese. Basdline acidity and akalinity
information will be provided if there is a potential for acid
drainage from the proposed mining operation. Water quantity
descriptionswill include, at aminimum, baselineinformation on
seasonal flow rates.

724.300. Geologic Information. Each application will
include geologic information in sufficient detail, as given under
R645-301-624, to assist in:

724.310. Determining the probable hydrologic
consequences of the operation upon the quality and quantity of
surface and ground water in the permit and adjacent areas,
including the extent to which surface- and ground-water
monitoring is necessary; and

724.320. Determining whether reclamation asrequired by
the R645 Rules can be accomplished and whether the proposed
operation has been designed to prevent material damage to the
hydrologic balance outside the permit area.

724.400. Climatological Information.

724.410. When requested by the Division, the permit
applicationwill contain astatement of the climatological factors
that are representative of the proposed permit area, including:

724.411. The average seasonal precipitation;

724.412. Theaveragedirection and velocity of prevailing
winds; and

724.413. Seasonal temperature ranges.

724.420. TheDivision may request such additional dataas
deemed necessary to ensure compliance with the requirements
of R645-301 and R645-302.

724.500. Supplemental information. If the determination
of the PHC required by R645-301-728 indicates that adverse
impacts on or off the proposed permit area may occur to the
hydrologic balance, or that acid-forming or toxic-forming
materia is present that may result in the contamination of
ground-water or surface-water supplies, then information
supplementa to that required under R645-301-724.100 and
R645-301-724.200 will be provided to evaluate such probable
hydrologic consequences and to plan remedial and reclamation
activities. Such supplemental information may be based upon
drilling, aquifer tests, hydrogeologic analysis of the water-
bearing strata, flood flows, or analysis of other water quality or
quantity characteristics.

724.700. Each permit application that proposesto conduct
coal mining and reclamation operationswithin avalley holding
astream or in alocation where the permit area or adjacent area
includes any stream will meet the requirements of R645-302-
320.

725. Baseline Cumulative Impact Area Information.

725.100. Hydrologic and geologic information for the
cumulative impact area necessary to assess the probable
cumul ative hydrol ogic impacts of the proposed coa mining and
reclamation operation and all anticipated coa mining and
reclamation operations on surface- and ground-water systemsas
required by R645-301-729 will be provided to the Division if
available from appropriate federal or state agencies.

725.200. If this information is not available from such
agencies, then the applicant may gather and submit this
information to the Division as part of the permit application.

725.300. The permit will not be approved until the
necessary hydrologic and geologic information is available to
the Division.

726. Modeling. The use of modeling techniques,
interpolation or statistical techniques may beincluded as part of
the permit application, but actual surface- and ground-water
information may be required by the Division for each site even
when such techniques are used.

727. Alternative Water Source Information. If the
probable hydrologic consequences determination required by
R645-301-728 indicates that the proposed SURFACE COAL

MININGAND RECLAMATIONACTIVITY may proximately
result in contamination, diminution, or interruption of an
underground or surface source of water within the proposed
permit or adjacent areaswhichisused for domestic, agricultural,
industrial or other legitimate purpose, then the application will
contain information on water availability and alternative water
sources, including thesuitability of alternativewater sourcesfor
existing premining uses and approved postmining land uses.

728. Probable Hydrologic Consequences (PHC)
Determination.

728.100. The permit application will contan a
determination of the PHC of the proposed coa mining and
reclamation operation upon the quality and quantity of surface
and ground water under seasonal flow conditions for the
proposed permit and adjacent aress.

728.200. The PHC determination will be based on
baseline hydrologic, geologic and other information collected
for the permit application and may include data statistically
representative of the site.

728.300. ThePHC determinationwill includefindingson:

728.310. Whether adverse impacts may occur to the
hydrologic balance;

728.320. Whether acid-forming or toxic-formingmaterials
are present that could result in the contamination of surface- or
ground-water supplies;

728.330. What impact the proposed coa mining and
reclamation operation will have on:

728.331. Sediment yield from the disturbed area;

728.332. Acidity, total suspended and dissolved solidsand
other important water quality parameters of local impact;

728.333. Flooding or streamflow alteration;

728.334. Ground-water and surface-water availability; and

728.335. Other characteristicsasrequired by theDivision;
and

728.340. Whether the proposed SURFACE COAL
MINING AND RECLAMATION ACTIVITY will proximately
result in contamination, diminution or interruption of an
underground or surface source of water within the proposed
permit or adjacent areaswhichisused for domestic, agricultural,
industrial or other legitimate purpose; Or

728.350. Whether the UNDERGROUND COAL MINING
AND RECLAMATION ACTIVITIES conducted after October
24, 1992 may result in contamination, diminution or
interruption of State-appropriated Water in existencewithin the
proposed permit or adjacent areas at the time the application is
submitted.

728.400. An application for a permit revision will be
reviewed by the Division to determine whether a new or
updated PHC determination will be required.

729. Cumulative Hydrologic Impact Assessment (CHIA).

729.100. The Division will provide an assessment of the
probable cumulative hydrologic impacts of the proposed coa
mining and reclamation operation and all anticipated coa
mining and reclamation operations upon surface- and ground-
water systemsin the cumulativeimpact area. The CHIA will be
sufficient to determine, for purposes of permit approval whether
the proposed coal mining and reclamation operation has been
designed to prevent material damage to the hydrologic balance
outside the permit area. The Division may allow the applicant
to submit data and analyses relevant to the CHIA with the
permit application.

729.200. An application for a permit revision will be
reviewed by the Division to determine whether a new or
updated CHIA will be required.

730. Operation Plan.

731. General Requirements. The permit application will
include a plan, with maps and descriptions, indicating how the
relevant requirements of R645-301-730, R645-301-740, R645-
301-750 and R645-301-760 will be met. The plan will be
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specific to the local hydrologic conditions. It will contain the
stepsto betaken during coa mining and reclamation operations
through bond rel ease to minimize disturbanceto the hydrol ogic
balancewithin the permit and adjacent areas; to prevent material
damageoutsidethe permit area; to support approved postmining
land use in accordance with the terms and conditions of the
approved permit and performance standards of R645-301-750;
to comply with the Clean Water Act (33 U.S.C. 1251 et seq.);
and to meet applicable federal and Utah water quality laws and
regulations. The plan will include the measures to be taken to:
avoid acid or toxic drainage; prevent to theextent possibleusing
thebest technol ogy currently available, additional contributions
of suspended solids to stresmflow; provide water treatment
facilities when needed; and control drainage. For the purposes
of SURFACE COAL MINING AND RECLAMATION
ACTIVITIES the plan will include measures to be taken to
protect or replace water rights and restore approximate
premining recharge capacity. The planwill specifically address
any potential adverse hydrologic consequencesidentified inthe
PHC determination prepared under R645-301-728 and will
include preventative and remedial measures.

TheDivisionmay requireadditional preventative, remedia
or monitoring measures to assure that material damage to the
hydrologic balance outside the permit areais prevented. Coal
mining and reclamation operations that minimize water
pollution and changes in flow will be used in preference to
water treatment.

731.100. Hydrologic-Balance Protection.

731.110. Ground-Water Protection. In order to protect the
hydrol ogic balance, coal mining and reclamation operationswill
be conducted according to the plan approved under R645-301-
731 and the following:

731.111. Ground-water quality will be protected by
handling earth materials and runoff in amanner that minimizes
acidic, toxic or other harmful infiltration to ground-water
systems and by managing excavations and other disturbancesto
prevent or control the discharge of pollutants into the ground
water; and

731.112. For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVITIES ground-water quantity
will be protected by handling earth materials and runoff in a
manner that will restore approximate premining recharge
capacity of the reclaimed area as awhole, excluding coal mine
waste disposal areas and fills, so as to alow the movement of
water to the ground-water system.

731.120. Surface-Water Protection. Inorder to protect the
hydrol ogic balance, coal mining and reclamation operationswill
be conducted according to the plan approved under R645-301-
731 and the following:

731.121. Surface-water quality will be protected by
handling earth materials, ground-water dischargesand runoff in
a manner that minimizes the formation of acidic or toxic
drainage; prevents, to the extent possible using the best
technology currently available, additional contributions of
suspended solids to streamflow outside the permit area; and,
otherwise prevent water pollution. If drainage control,
restabilization and revegetation of disturbed areas, diversion of
runoff, mulching or other reclamation and remedial practicesare
not adequate to meet the requirements of R645-301-731.100
through R645-301-731.522, R645-301-731.800 and R645-301-
751, the operator will use and maintain the necessary water
treatment facilities or water quality controls; and

731.122. Surface-water quantity and flow rates will be
protected by handling earth materials and runoff in accordance
with the steps outlined in the plan approved under R645-301-
731.

731.200. Water Monitoring.

731.210. Ground-Water Monitoring.  Ground-water
monitoring will be conducted according to the plan approved

under R645-301-731.200 and the following:

731.211. The permit application will include a ground-
water monitoring plan based upon the PHC determination
required under R645-301-728 and the analysis of all baseline
hydrologic, geologic and other information in the permit
application. The plan will provide for the monitoring of
parameters that relate to the suitability of the ground water for
current and approved postmining land usesand to the objectives
for protection of the hydrologic balance set forth in R645-301-
731. It will identify the quantity and quality parameters to be
monitored, sampling frequency and site locations. It will
describe how these data may be used to determine the impacts
of the operation upon the hydrologic balance. At a minimum,
total dissolved solids or specific conductance corrected to 25
degrees C, pH, total iron, total manganese and water levelswill
be monitored;

731.212. Ground-water will bemonitored and datawill be
submitted at least every three months for each monitoring
location. Monitoring submittals will include analytical results
from each sample taken during the approved reporting period.
When the analysis of any ground-water sample indicates
noncompliance with the permit conditions, then the operator
will promptly notify the Division and immediately take the
actions provided for in R645-300-145 and R645-301-731;

731.213. If an applicant can demonstrate by the use of the
PHC determination and other available information that a
particular water-bearing stratum in the proposed permit and
adjacent areas is not one which serves as an aquifer which
significantly ensures the hydrologic balance within the
cumulative impact area, then monitoring of that stratum may be
waived by the Division;

731.214. Ground-water monitoring will proceed through
mining and continue during reclamation until bond release.
Consistent with the procedures of R645-303-220 through R645-
303-228, the Division may modify the monitoring requirements
including the parameters covered and the sampling frequency if
the operator demonstrates, using the monitoring data obtained
under R645-301-731.214 that:

731.214.1. Thecoal mining and reclamation operation has
minimized disturbance to the prevailing hydrologic balance in
the permit and adjacent areas and prevented material damageto
the hydrologic balance outside the permit area; water quantity
and quality are suitable to support approved postmining land
uses and the SURFACE COAL MINING AND
RECLAMATION ACTIVITY has protected or replaced the
water rights of other users; or

731.214.2. Monitoring is no longer necessary to achieve
the purposes set forth in the monitoring plan approved under
R645-301-731.211.

731.215. Equipment, structures and other devicesused in
conjunction with monitoring the quality and quantity of ground
water on-site and off-site will be properly installed, maintained
and operated and will be removed by the operator when no
longer needed.

731.220. Surface-Water Monitoring.  Surface-water
monitoring will be conducted according to the plan approved
under R645-301-731.220 and the following:

731.221. The permit application will include a surface-
water monitoring plan based upon the PHC determination
required under R645-301-728 and the analysis of all baseline
hydrologic, geologic and other information in the permit
application. The plan will provide for the monitoring of
parameters that relate to the suitability of the surface water for
current and approved postmining land usesand to the objectives
for protection of the hydrologic balance as set forth in R645-
301-731 aswell asthe effluent limitations found in R645-301-
751;

731.222. Theplanwill identify the surface water quantity
and quality parametersto bemonitored, sampling frequency and
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site locations. It will describe how these data may be used to
determine the impacts of the operation upon the hydrologic
balance:

731.222.1. At all monitoring locations in streams, lakes
and impoundments, that are potentially impacted or into which
water will be discharged and at upstream monitoring locations,
thetotal dissolved solidsor specific conductancecorrected to 25
degrees C, tota suspended solids, pH, tota iron, total
manganese and flow will be monitored; and

731.222.2. For point-sourcedischarges, monitoringwill be
conducted in accordance with 40 CFR Parts 122 and 123, R645-
301-751 and asrequired by the Utah Division of Environmental
Health for National Pollutant Discharge Elimination System
(NPDES) permits;

731.223. Surface-water monitoring datawill be submitted
a least every three months for each monitoring location.
Monitoring submittalswill include analytical results from each
sampl e taken during the approved reporting period. When the
analysis of any surface water sample indicates noncompliance
withthe permit conditions, the operator will promptly notify the
Divisionandimmediately takethe actionsprovided for in R645-
300-145 and R645-301-731. Thereporting requirementsof this
paragraph do not exempt the operator from meeting any
National Pollutant Discharge Elimination System (NPDES)
reporting requirements;

731.224. Surface-water monitoring will proceed through
mining and continue during reclamation until bond release.
Consistent with R645-303-220 through R645-303-228, the
Division may modify the monitoring requirements, except those
required by the Utah Division of Environmental Health,
including the parameters covered and sampling frequency if the
operator demonstrates, using themonitoring dataobtained under
R645-301-731.224 that:

731.224.1. Theoperator has minimized disturbanceto the
hydrologic balance in the permit and adjacent areas and
prevented material damageto the hydrol ogic balance outsidethe
permit area; water quantity and quality are suitable to support
approved postmining land uses and the SURFACE COAL
MINING AND RECLAMATION ACTIVITY has protected or
replaced the water rights of other users; or

731.224.2. Monitoring is no longer necessary to achieve
the purposes set forth in the monitoring plan approved under
R645-301-731.221.

731.225. Equipment, structures and other devicesused in
conjunction with monitoring the quality and quantity of surface
water on-site and off-sitewill be properly installed, maintained
and operated and will be removed by the operator when no
longer needed.

731.300. Acid- and Toxic-Forming Materials.

731.310. Drainagefrom acid- and toxic-forming materials
and underground development waste into surface water and
ground water will be avoided by:

731.311. ldentifying and burying and/or treating, when
necessary, materials which may adversely affect water quality,
or be detrimental to vegetation or to public health and safety if
not buried and/or treated; and

731.312. Storing materials in a manner that will protect
surface water and ground water by preventing erosion, the
formation of polluted runoff and the infiltration of polluted
water. Storage will be limited to the period until burial and/or
treatment first become feasible, and so long as storage will not
result in any risk of water pollution or other environmental
damage.

731.320. Storage, buria or treatment practices will be
consistent with other material handling and disposal provisions
of R645 Rules.

731.400. Transfer of Wells. Beforefina release of bond,
exploratory or monitoring wells will be sealed in a safe and
environmentally sound manner in accordance with R645-301-

631, R645-301-738, and R645-301-765. With the prior
approval of the Division, wells may be transferred to another
party for further use. However, at aminimum, the conditions of
such transfer will comply with Utah and local laws and the
permitteewill remain responsiblefor the proper management of
the well until bond release in accordance with R645-301-529,
R645-301-551, R645-301-631, R645-301-738, and R645-301-
765.

731.500. Discharges.

731.510. Dischargesinto an underground mine.

731.511. Discharges into an underground mine are
prohibited, unless specifically approved by the Division after a
demonstration that the discharge will:

731.511.1. Minimize disturbance to the hydrologic
balance on the permit area, prevent material damage outside the
permit area and otherwise eliminate public hazards resulting
from coal mining and reclamation operations;

731.511.2. Not result in a violation of applicable water
quality standards or effluent limitations;

731.511.3. Beat aknown rate and quality which will meet
the effluent limitations of R645-301-751 for pH and tota
suspended solids, except that the pH and total suspended solids
limitations may be exceeded, if approved by the Division; and

731.511.4. Meet with the approval of MSHA.

731.512. Dischargeswill be limited to the following:

731.512.1. Water;

731.512.2. Coal processing waste;

731.512.3. Fly ash from acodl fired facility;

731.512.4. Sludge from an acid-mine-drainage treatment
facility;

731.512.5. Flue-gas desulfurization sludge;

731.512.6. Inert material sused for stabilizing underground
mines; and

731.512.7. Underground mine development wastes.

731.513. Water from the underground workings of an
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITY may be diverted into other underground workings
according to the requirements of R645-301-731.100 through
R645-301-731.522 and R645-301-731.800.

731.520. Gravity Discharges from UNDERGROUND
COAL MINING AND RECLAMATION ACTIVITIES.

731.521. Surface entries and accesses to underground
workings will be located and managed to prevent or control
gravity discharge of water fromthemine. Gravity dischargesof
water from an underground mine, other than adrift mine subject
to R645-301-731.522, may be alowed by the Division if it is
demonstrated that the untreated or treated discharge complies
with the performance standards of R645-301 and R645-302 and
any additional NPDES permit requirements.

731.522. Notwithstanding anything to the contrary in
R645-301-731.521, the surface entries and accesses of drift
mines first used after January 21, 1981 and located in acid-
producing or iron-producing coal seamswill belocated in such
amanner asto prevent any gravity discharge from the mine.

731.530. State-appropriated water supply. The permittee
will promptly replace any State-appropriated water supply that
is contaminated, diminished or interrupted by
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES conducted after October 24, 1992, if the affected
water supply was in existence before the date the Division
received the permit application for the activities causing the
loss, contamination or interruption. Thebaselinehydrologic and
geologic information required in R645-301-700. will beused to
determinetheimpact of mining activitiesupon thewater supply.

731.600. Stream Buffer Zones.

731.610. No land within 100 feet of a perennial stream or
an intermittent stream will be disturbed by coal mining and
reclamation operations, unless the Division specificaly
authorizes coal mining and reclamation operations closer to, or
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through, such a stream. The Division may authorize such
activities only upon finding that:

731.611. Coa mining and reclamation operationswill not
cause or contributeto theviolation of applicable Utah or federal
water quality standards and will not adversely affect the water
quantity and quality or other environmental resources of the
stream; and

731.612. If therewill be atemporary or permanent stream
channel diversion, it will comply with R645-301-742.300.

731.620. The area not to be disturbed will be designated
as a buffer zone, and the operator will mark it as specified in
R645-301-521.260.

731.700. Cross Sectionsand Maps. Each application will
contain for the proposed permit area:

731.710. A map showing the locations of water supply
intakes for current users of surface water flowing into, out of
and within ahydrologic area defined by the Division, and those
surfacewaterswhich will receivedischargesfrom affected areas
in the proposed permit ares;

731.720. A map showing the locations of each water
diversion, collection, conveyance, treatment, storage and
discharge facility to be used. The map will be prepared and
certified according to R645-301-512;

731.730. A map showing locations and elevations of each
station to be used for water monitoring during coal mining and
reclamation operations. The map will be prepared and certified
according to R645-301-512;

731.740. A map showing thelocationsof each existingand
proposed sedimentation pond, impoundment and coal
processing waste bank, dam or embankment. The map will be
prepared and certified according to R645-301-512;

731.750. Cross sections for each existing and proposed
sedimentation pond, impoundment and coal processing waste
bank, dam or embankment. The cross sectionswill be prepared
and certified according to R645-301-512.200; and

731.760. Other relevant cross sections and maps required
by the Division depending on the structures and facilities
located in the permit area.

731.800. Water Rightsand Replacement. Any personwho
conducts SURFACE COAL MINING AND RECLAMATION
ACTIVITIES will replace the water supply of an owner of
interest in real property who obtains all or part of his or her
supply of water for domestic, agricultural, industrial, or other
| egitimate usefroman underground or surface source, wherethe
water supply has been adversely impacted by contamination,
diminution, or interruption proximately resulting from the
surface mining activities. Baseline hydrologic information
required in R645-301-624.100 through R645-301-624.200,
R645-301-625, R645-301-626, R645-301-723 through R645-
301-724.300, R645-301-724.500, R645-301- 725 through R645-
301-731, and R645-301-731.210 through R645-301-731.223
will be used to determine the extent of the impact of mining
upon ground water and surface water.

732. Sediment Control Measures.

732.100. Siltation Structures. Siltation structureswill be
constructed and maintai ned to comply with R645-301-742.214.
Any siltation structure that impounds water will be constructed
and maintained to comply with R645-301-512.240, R645-301-
514.300, R645-301-515.200, R645-301-533.100 through R645-
301-533.600, R645-301-733.220 through R645-301-733.224,
and R645-301-743.

732.200. Sedimentation Ponds.

732.210. Sedimentation ponds whether temporary or
permanent, will be designed in compliance with the
requirementsof R645-301-356.300, R645-301-356.400, R645-
301-513.200, R645-301-742.200 through R645-301-742.240,
and R645-301-763. Any sedimentation pond or earthen
structure which will remain on the proposed permit area as a
permanent water impoundment will also be constructed and

maintai ned to comply with the requirements of R645-301-743,
R645-301-533.100 through R645-301-533.600, R645-301-
512.240, R645-301-514.310 through R645-301-514.321 and
R645-301-515.200.

732.220. Each plan will, a a minimum, comply with the
M SHA requirementsgiven under R645-301-513.100 and R645-
301-513.200.

732.300. Diversions. All diversions will be constructed
and maintained to comply with the requirements of R645-301-
742.100 and R645-301-742.300.

732.400. Road Drainage. All roads will be constructed,
maintained and reconstructed to comply with R645-301-
742.400.

732.410. Thepermit application will contain adescription
of measures to be taken to obtain Division approval for
ateration or relocation of a natural drainageway under R645-
301-358, R645-301-512.250, R645-301-527.100, R645-301-
527.230, R645-301-534.100, R645-301-534.200, R645-301-
534.300, R645-301-542.600, R645-301-742.410, R645-301-
742.420, R645-301-752.200, and R645-301-762.

732.420. The permit application will contain adescription
of measures, other than use of arock headwall, to be taken to
protect the inlet end of a ditch relief culvert, for Division
approva under R645-301-358, R645-301-512.250, R645-301-
527.100, R645-301-527.230, R645-301-534.100, R645-301-
534.200, R645-301-534.300, R645-301-542.600, R645-301-
742.410, R645-301-742.420, R645-301-752.200, and R645-
301-762.

733. Impoundments.

733.100. Genera Plans. Each permit application will
contain a general plan and detailed design plans for each
proposed water impoundment within the proposed permit area.
Each generd plan will:

733.110. Be prepared and certified as described under
R645-301-512;

733.120. Contain maps and cross sections,

733.130. Contain anarrative that describes the structure;

733.140. Contain the results of a survey as described
under R645-301-531;

733.150. Contain preliminary hydrologic and geologic
information required to assess the hydrologic impact of the
structure; and

733.160. Contain acertification statement which includes
aschedul e setting forth the dateswhen any detailed design plans
for structures that are not submitted with the general plan will
be submitted to the Division. The Division will have approved,
in writing, the detailed design plan for a structure before
construction of the structure begins.

733.200. Permanent and Temporary |mpoundments.

733.210. Permanent and temporary impoundmentswill be
designed to comply with the requirements of R645-301-
512.240, R645-301-514.300, R645-301-515.200, R645-301-
533.100 through R645-301-533.600, R645-301-733.220
through R645-301-733.226, R645-301-743.240, and R645-301-
743. Each plan for an impoundment meeting the size or other
criteria of the Mine Safety and Health Administration will
comply with the requirements of 30 CFR 77.216-1 and 30 CFR
77.216-2. The plan required to be submitted to the District
Manager of MSHA under 30 CFR 77.216 will be submitted to
the Division as part of the permit application package. For
impoundments not included in R645-301-533.610 the Division
may establish through the State program approval process
engineering design standardsthat ensure stability comparableto
a 1.3 minimum static safety factor in lieu of engineering teststo
establish compliance with the minimum static safety factor of
1.3 specified in R645-301-533.110.

733.220. A permanent impoundment of water may be
created, if authorized by the Division in the approved permit
based upon the following demonstration:
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733.221. Thesizeand configuration of suchimpoundment
will be adequate for itsintended purposes;

733.222. Thequality of impounded water will be suitable
on apermanent basisfor itsintended use and, after reclamation,
will meet applicable Utah and federal water quality standards,
and discharges from the impoundment will meet applicable
effluent limitations and will not degradethe quality of receiving
water below applicable Utah and federal water quality standards;

733.223. Thewater level will be sufficiently stableand be
capable of supporting the intended use;

733.224. Find grading will provide for adequate safety
and access for proposed water users;

733.225. The impoundment will not result in the
diminution of the quality and quantity of water utilized by
adjacent or surrounding landownersfor agricultural, industrial,
recreational or domestic uses; and

733.226. The impoundment will be suitable for the
approved postmining land use.

733.230. The Division may authorize the construction of
temporary impoundmentsaspart of coal mining and reclamation
operations.

733.240. If any examination or inspection disclosesthat a
potential hazard exists, the person who examined the
impoundment will promptly inform the Division according to
R645-301-515.200.

734. Discharge Structures. Discharge structures will be
constructed and maintained to comply with R645-301-744.

735. Disposa of Excess Spoil. Areas designated for the
disposal of excess spoil and excess spoil structures will be
constructed and maintained to comply with R645-301-745.

736. Coa MineWaste. Areasdesignated for the disposal
of coa mine waste and coa mine waste structures will be
constructed and maintained to comply with R645-301-746.

737. Noncoal Mine Waste. Noncoal mine waste will be
stored and final disposal of honcoal mine waste will comply
with R645-301-747.

738. Temporary Casing and Sealing of Wells. Each well
which has been identified in the approved permit application to
be used to monitor ground water conditions will comply with
R645-301-748 and be temporarily sead ed before use and for the
purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES protected during use by
barricades, or fences, or other protective devices approved by
the Division. These devices will be periodically inspected and
maintained in good operating condition by the operator
conducting SURFACE COAL MININGAND RECLAMATION
ACTIVITIES.

740. Design Criteriaand Plans.

741. Genera Requirements. Each permit application will
include site-specific plans that incorporate minimum design
criteriaas set forth in R645-301-740 for the control of drainage
from disturbed and undisturbed areas.

742. Sediment Control Measures.

742.100. Genera Requirements.

742.110. Appropriate sediment control measures will be
designed, constructed and maintained using the best technol ogy
currently available to:

742.111. Prevent, to the extent possible, additional
contributions of sediment to stream flow or to runoff outsidethe
permit area;

742.112. Meet the effluent limitations under R645-301-
751; and

742.113. Minimize erosion to the extent possible.

742.120. Sediment control measures include practices
carried out within and adjacent to the disturbed area. The
sedimentation storage capacity of practicesin and downstream
from the disturbed areas will reflect the degree to which
successful mining and reclamation techniques are applied to
reduce erosion and control sediment. Sediment control

measures consist of the utilization of proper mining and
reclamation methods and sediment control practices, singly or
in combination. Sediment control methodsinclude, but are not
limited to:

742.121. Retaining sediment within disturbed aress;

742.122. Diverting runoff away from disturbed aress;

742.123. Diverting runoff using protected channels or
pipes through disturbed areas so as not to cause additional
erosion;

742.124. Using straw dikes, riprap, check dams, mulches,
vegetative sediment filters, dugout ponds and other measures
that reduce overland flow velocities, reduce runoff volumes or
trap sediment;

742.125. Treating with chemicals; and

742.126. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, treating mine
drainage in underground sumps.

742.200. Siltation Structures. Siltation structuresshall be
designedin compliancewith therequirementsof R645-301-742.

742.210. Genera Requirements.

742.211. Additional contributionsof suspended solidsand
sediment to streamflow or runoff outside the permit areawill be
prevented to the extent possible using the best technology
currently available.

742.212.  Siltation structures for an area will be
constructed before beginning any coa mining and reclamation
operationsin that area and, upon construction, will be certified
by aqualified registered professional engineer to be constructed
as designed and as approved in the reclamation plan.

742.213. Any siltation structures which impounds water
will bedesigned, constructed and maintained in accordancewith
R645-301-512.240, R645-301-514.300, R645-301-515.200,
R645-301-533.100 through R645-301-533.600, R645-301-
733.220 through R645-301-733.224, and R645-301-743.

742.214. For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES, any point-
sourcedischargeof water fromunderground workingsto surface
waters which does not meet the effluent limitations of R645-
301-751 will be passed through a siltation structure before
leaving the permit area.

742.220. Sedimentation Ponds.

742.221. Sedimentation ponds, when used, will:

742.221.1. Beused individually or in series;

742.221.2. Belocated as near as possible to the disturbed
area and out of perennial streams unless approved by the
Division; and

742.221.3. Bedesigned, constructed, and maintained to:

742.221.31. Provide adequate sediment storage volume;

742.221.32. Provide adeguate detention timeto allow the
effluent from the ponds to meet Utah and federal effluent
limitations;

742.221.33. Contain or treat the 10-year, 24-hour
precipitation event ("design event") unlessalesser design event
is approved by the Division based on terrain, climate, or other
site-specific conditions and on a demonstration by the operator
that the effluent limitations of R645-301-751 will be met;

742.221.34. Provide a nhonclogging dewatering device
adequate to maintain the detention time required under R645-
301-742.221.32.

742.221.35.
circuiting;

742.221.36. Provide periodic sediment removal sufficient
to maintain adequate volume for the design event;

742.221.37. Ensure against excessive settlement;

742.221.38. Be free of sod, large roots, frozen soil, and
acid- or toxic forming coal-processing waste; and

742.221.39. Be compacted properly.

742.222. Sedimentation ponds meeting the size or other
qualifying criteriaof theM SHA, 30 CFR 77.216(a) will comply

Minimize, to the extent possible, short
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with all the requirements of that section, and will have asingle
spillway or principa and emergency spillways that in
combination will safely pass a 100-year, 6-hour precipitation
event or greater event as demonstrated to be necessary by the
Division.

742.223. Sedimentation ponds not meeting the size or
other qualifying criteria of the MSHA, 30 CFR 77.216(a) will
provideacombination of principal and emergency spillwaysthat
will safely discharge a 25-year, 6-hour precipitation event or
greater event as demonstrated to be needed by the Division.
Such ponds may use a single open channel spillway if the
spillway is:

742.223.1. Of nonerodible construction and designed to
carry sustained flows; or

742.223.2. Earth- or grass-lined and designed to carry
short-term infrequent flows at non-erosive velocities where
sustained flows are not expected.

742.224. Inlieu of meeting therequirementsof R645-301-
742.223.1 and 742.223.2 the Division may approveatemporary
impoundment as a sedimentation pond that relies primarily on
storageto control the runoff from the design preci pitation event
when it is demonstrated by the operator and certified by a
qualified registered professional engineer in accordance with
R645-301-512.200 that the sedimentation pond will safely
control the design precipitation event. The water will be
removed from the pond in accordance with current, prudent,
engineering practices and any sediment pond so used will not be
located where failure would be expected to cause loss of life or
serious property damage.

742.225. An exception to the sediment pond location
guidance in R645-301-742.224 may be allowed where:

742.225.1. Impoundments meeting the NRCS Class B or
C criteriafor damsin TR-60, or the size or other criteria of 30
CFR Sec. 77.216(a) shall be designed to control the
precipitation of the probabl e maxi mum precipitation of a6-hour
event, or greater event specified by the Division.

742.225.2. Impoundments not included in R645-301-
742.225.1 shall be designed to control the precipitation of the
100-year 6-hour event, or greater event if specified by the
Division.

742.230. Other Treatment Facilities.

742.231. Other treatment facilitieswill bedesignedtotreat
the 10-year, 24-hour precipitation event unless a lesser design
event is approved by the Division based on terrain, climate,
other site-specific conditions and a demonstration by the
operator that the effluent limitations of R645-301-751 will be
met.

742.232. Other treatment facilities will be designed in
accordance with the applicable requirements of R645-301-
742.220.

742.240. Exemptions. Exemptionsto the requirements of
R645-301-742.200 and R645-301-763 may be granted if the
disturbed drainage area within the total disturbed areais small
and the operator demonstrates that siltation structures and
alternate sediment control measures are not necessary for
drainagefromthedisturbed areasto meet the effluent limitations
under R645-301-751 or the applicable Utah and federal water
quality standards for the receiving waters.

742.300. Diversions.

742.310. Genera Requirements.

742.311. Withtheapproval of theDivision, any flow from
mined areas abandoned before May 3, 1978, and any flow from
undisturbed areas or reclaimed areas, after meeting the criteria
of R645-301-356.300, R645-301-356.400, R645-301-513.200,
R645-301-742.200 through R645-301-742.240, and R645-301-
763 for siltation structure removal, may be diverted from
disturbed areas by means of temporary or permanent diversions.
All diversions will be designed to minimize adverse impactsto
the hydrologic balance within the permit and adjacent areas, to

prevent material damage outside the permit area and to assure
the safety of the public. Diversions will not be used to divert
water into underground mineswithout approval of the Division
in accordance with R645-301-731.510.

742.312. Thediversion and itsappurtenant structureswill
be designed, located, constructed, maintained and used to:

742.312.1. Bestable;

742.312.2. Provide protection against flooding and
resultant damage to life and property;

742.312.3. Prevent, to the extent possible using the best
technology currently available, additional contributions of
suspended solids to streamflow outside the permit area; and

742.312.4. Comply with al applicable local, Utah, and
federa laws and regulations.

742.313. Temporary diversionswill be removed when no
longer needed to achieve the purpose for which they were
authorized. Theland disturbed by the removal process will be
restored in accordance with R645-301 and R645-302. Before
diversions are removed, downstream water-treatment facilities
previously protected by the diversion will be modified or
removed, asn , to prevent overtopping or failure of the
facilities. This requirement will not relieve the operator from
mai ntai ning water-treatment facilities as otherwiserequired. A
permanent diversion or a stream channel reclaimed after the
removal of a temporary diversion will be designed and
constructed so as to restore or approximate the premining
characteristics of the origina stream channel including the
natural riparian vegetation to promote the recovery and the
enhancement of the aquatic habitat.

742.314. The Division may specify additiona design
criteria for diversions to meet the requirements of R645-301-
742.300.

742.320. Diversion of Perennia and Intermittent Streams.

742.321. Diversion of perennia and intermittent streams
within the permit area may be approved by the Division after
making the finding rel ating to stream buffer zones under R645-
301-731.600.

742.322. The design capacity of channels for temporary
and permanent stream channel diversions will be at least equal
to the capacity of the unmodified stream channel immediately
upstream and downstream from the diversion.

742.323. Therequirementsof R645-301-742.312.2 will be
met when the temporary and permanent diversion for perennial
and intermittent streams are designed so that the combination of
channel, bank and floodplain configuration is adequate to pass
safely the peak runoff of a 10-year, 6-hour precipitation event
for atemporary diversion and a 100-year, 6-hour precipitation
event for a permanent diversion.

742.324. The design and construction of al stream
channel diversions of perennial and intermittent streamswill be
certified by a qualified registered professiona engineer as
meeting the performance standards of R645-301 and R645-302
and any design criteria set by the Division.

742.330. Diversion of Miscellaneous Flows.

742.331. Miscellaneous flows, which consist of all flows
except for perennia and intermittent streams, may be diverted
away from disturbed areas if required or approved by the
Division. Miscellaneous flows will include ground-water
discharges and ephemeral streams.

742.332. Thedesign, location, construction, maintenance,
and removal of diversions of miscellaneous flows will meet all
of the performance standards set forth in R645-301-742.310.

742.333. Therequirementsof R645-301-742.312.2 will be
met when the temporary and permanent diversions for
miscellaneous flows are designed so that the combination of
channel, bank and floodplain configuration is adequate to pass
safely the peak runoff of a2-year, 6-hour precipitation event for
atemporary diversion and a 10-year, 6-hour precipitation event
for a permanent diversion.
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742.400. Road Drainage.

742.410. All Roads.

742.411. To ensure environmental protection and safety
appropriate for their planned duration and use, including
consideration of thetype and size of equipment used, thedesign
and construction or reconstruction of roads will incorporate
appropriate limits for surface drainage control, culvert
placement, culvert size, and any necessary design criteria
established by the Division.

742.412. No part of any road will belocated inthe channel
of an intermittent or perennial stream unless specificaly
approved by the Division in accordance with applicable parts of
R645-301-731 through R645-301-742.300.

742.413. Roads will be located to minimize downstream
sedimentation and flooding.

742.420. Primary Roads.

742.421. To minimize erosion, a primary road is to be
located, insofar as practical, on the most stable available
surfaces.

742.422. Stream fords by primary roads are prohibited
unless they are specificaly approved by the Division as
temporary routes during periods of construction.

742.423. Drainage Control.

742.423.1. Each primary road will be designed,
constructed or reconstructed and maintained to have adequate
drainage control, using structures such as, but not limited to,
bridges, ditches, cross drains, and ditch relief drains. The
drainage control systemwill be designed to passthe peak runoff
safely from a 10-year, 6-hour precipitation event, or an
alternative event of greater sizeasdemonstrated to be needed by
the Division.

742.423.2. Drainage pipesand culvertswill beconstructed
to avoid plugging or collapse and erosion at inlets and outlets.

742.423.3. Drainage ditches will be designed to prevent
uncontrolled drainage over the road surface and embankment.
Trash racks and debris basins will be installed in the drainage
ditches where debris from the drainage area may impair the
functions of drainage and sediment control structures.

742.423.4. Natural stream channelswill not be altered or
relocated without the prior approval of the Division in
accordancewith R645-301-731.100 through R645-301-731.522,
R645-301-731.600, R645-301-731.800, R645-301-742.300, and
R645-301-751.

742.423.5. Except as provided in R645-301-742.422,
drainage structures will be used for stream channel crossings,
made using bridges, culverts or other structures designed,
constructed and maintained using current, prudent engineering
practice.

743. Impoundments.

743.100. General Requirements. The requirements of
R645-301-743 apply to both temporary and permanent
impoundments.  Impoundments meeting the Class B or C
criteriafor damsinthe U.S. Department of Agriculture, Natural
Resources Conservation Service Technica ReleaseNo. 60 (210-
VI-TR60, Oct. 1985), "Earth Dams and Reservoirs," shall
comply with the, "Minimum Emergency Spillway Hydrologic
Criteria," table in TR-60 and the requirements of this section.
Copies may be obtained from the National Technical
Information Service(NTIS), 5285 Port Royal Road, Springfield,
Virginia 22161, order No. PB 87-157509-AS. Copies may be
inspected at the Division of Oil Gas and Mining Offices, 1594
West North Temple, Salt Lake City, Utah 84114 or at the
Division of Administrative Rules, Archives Building, Capitol
Hill Complex, Salt Lake City, Utah 84114-1021.

743.110. Impoundments meeting the criteria of the
MSHA, 30 CFR 77.216(a) will comply with the requirements of
77.216 and R645-301-512.240, R645-301-514.300, R645-301-
515.200, R645-301-533.100 through R645-301-533.600, R645-
301-733.220 through R645-301-733.224, and R645-301-743.

The plan required to be submitted to the District Manager of
MSHA under 30 CFR 77.216 will aso be submitted to the
Division as part of the permit application.

743.120. The design of impoundments will be prepared
and certified asdescribed under R645-301-512. Impoundments
will have adequate freeboard to resi st overtopping by wavesand
by suddenincreasesin storage volume. |mpoundments meeting
the NRCS Class B or C criteriafor damsin TR-60 shall comply
with the freeboard hydrograph criteria in the "Minimum
Emergency Spillway Hydrologic Criteria' table in TR-60.

743.130. Impoundmentswill includeeither acombination
of principal and emergency spillways or a single spillway as
specified in 743.131 which will be designed and constructed to
safely pass the design precipitation event or greater event
specified in R645-301-743.200 or R645-301-743.300.

743.131. TheDivision may approveasingle-open channel
spillway that is:

743.131.1. Of nonerodible construction and designed to
carry sustained flows; or

743.131.2. Earth-or grass lined and designed to carry
short-term, infrequent flows at non-erosive velocities where
sustained flows are not expected.

743.131.3 Except as specified in R645-301-742.224 the
required design preci pitation event for animpoundment meeting
the spillway requirements of R645-301-743.130 is:

743.131.4 For an impoundment meeting the NRCS Class
B or C criteria for dams in TR-60, the emergency spillway
hydrograph criteria in the "Minimum Emergency Spillway
Hydrologic Criteria' table in TR-60, or greater event as
specified by the Division.

743.131.5 For an impoundment meeting or exceeding the
size or other criteria of 30 CFR Sec. 77.216(a), a 100-year 6-
hour event, or greater event as specified by the Division.

743.131.6 For animpoundment not includedin R645-301-
743.131.4 or 743.131.5, a 25-year 6-hour event, or greater
event as specified by the Division.

743.132 In lieu of meeting the requirements of 743.131
the Division may approve an impoundment which meets the
requirements of the sediment pond criteria of R645-301-
742.224 and 742.225.

743.140. Impoundments will be inspected as described
under R645-301-514.300.

743.200. The design precipitation event for the spillways
for apermanent impoundment meeting the size or other criteria
of MSHA rule 30 CFR 77.216(a) is a 100-year, 6-hour
precipitation event, or such larger event as demonstrated to be
needed by the Division.

743.300. Thedesign precipitation event for the spillways
for an impoundment not meeting the size or other criteria of
MSHA rule30 CFR 77.216(a) isa25-year, 6-hour precipitation
event, or such larger event as demonstrated to be needed by the
Division.

744. Discharge Structures.

744.100. Dischargefrom sedimentation ponds, permanent
and temporary impoundments, coal processing waste dams and
embankments, and diversions will be controlled, by energy
dissipators, riprap channels and other devices, where necessary
toreduceerosionto prevent deepening or enlargement of stream
channels, and to minimize disturbance of the hydrologic
balance.

744.200. Discharge structureswill be designed according
to standard engineering design procedures.

745. Disposal of Excess Spoil.

745.100. Genera Requirements.

745.110. Excess spoil will be placed in designated
disposal areaswithin the permit area, in acontrolled manner to:

745.111. Minimize the adverse effects of leachate and
surface water runoff from thefill on surface and ground waters;

745.112. Ensure permanent impoundmentsarenot |ocated
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onthecompletedfill. Small depressions may be allowed by the
Division if they are needed to retain moisture or minimize
erosion, create and enhance wildlife habitat or assist
revegetation, and if they are not incompatible with the stability
of thefill; and

745.113. Adequately cover or treat excess spail that is
acid- and toxic-forming with nonacid nontoxic material to
control the impact on surface and ground water in accordance
with R645-301-731.300 and to minimize adverse effects on
plant growth and the approved postmining land use.

745.120. Drainage control. If the disposal area contains
springs, natural or manmade water courses, or wet weather
seeps, thefill design will include diversions and underdrains as
necessary to control erosion, prevent water infiltration into the
fill and ensure stability.

745.121. Diversionswill comply with the requirements of
R645-301-742.300.

745.122. Underdrainswill consist of durablerock or pipe,
be designed and constructed using current, prudent engineering
practices and meet any design criteria established by the
Division. The underdrain system will be designed to carry the
anticipated seepage of water due to rainfal away from the
excess spail fill and from seeps and springsin the foundation of
the disposal area and will be protected from piping and
contamination by an adequate filter. Rock underdrainswill be
constructed of durable, nonacid-, nontoxic-forming rock (e.g.,
natural sand and gravel, sandstone, limestone or other durable
rock) that does not slake in water or degrade to soil materials
and which is free of coal, clay or other nondurable material.
Perforated pipe underdrains will be corrosion resistant and will
have characteristics consistent with the long-term life of thefill.

745.200. Valley Fills and Head-of-Hollow Fills.

745.210. Valleyfillsand head-of-hollow fillswill meet the
applicable requirements of R645-301-211, R645-301-212,
R645-301-412.300, R645-301-512.210, R645-301-514.100,
R645-301-528.310, R645-301-535.100 through R645-301-
535.130, R645-301-535.500, R645-301-536.300, R645-301-
542.720, R645-301-553.240, and R645-301-745.100 and the
requirements of R645-301-745.200 and R645-301-535.200.

745.220. Drainage Control.

745.221. The top surface of the completed fill will be
graded such that the final slope after settlement will be toward
properly designed drainage channels. Uncontrolled surface
drainage may not be directed over the outslope of thefill.

745.222. Runoff from areas above thefill and runoff from
the surface of the fill will be diverted into stabilized diversion
channels designed to meet the requirements of R645-301-
742.300 and to safely pass the runoff from a 100-year, 6-hour
precipitation event.

745.300. Durable Rock Fills. The Division may approve
disposal of excess durable rock spoil provided the following
conditions are satisfied:

745.310. Except as provided in R645-301-745.300, the
requirements of R645-301-211, R645-301-212, R645-301-
412.300, R645-301-512.210, R645-301-514.100, R645-301-
528.310, R645-301-535.100 through R645-301-535.130, R645-
301-535.500, R645-301-536.300, R645-301-542.720, R645-
301-553.240, and R645-301-745.100 are met;

745.320. The underdrain system may be constructed
simultaneously with excess spoil placement by the natural
segregation of dumped materials, provided the resulting
underdrain system is capabl e of carrying anticipated seepage of
water due to rainfall away from the excess spoil fill and from
seeps and springsin the foundation of the disposal areaand the
other requirements for drainage control are met; and

745.330. Surface water runoff from areas adjacent to and
abovethefill isnot allowed to flow onto thefill and is diverted
into stabilized diversion channels designed to meet the
requirementsof R645-301-742.300 and to safely passthe runoff

from a 100-year, 6-hour precipitation event.

745.400. Preexisting Benches. The Division may approve
the disposal of excess spoil through placement on preexisting
benches, provided that the requirements of R645-301-211,
R645-301-212, R645-301-412.300, R645-301-512.210, R645-
301-512.220, R645-301-514.100, R645-301-535.100, R645-
301-535.112 through R645-301-535.130, R645-301-535.300
through R645-301-536.300, R645-301-542.720, R645-301-
553.240, R645-301-745.100, R645-301-745.300, and R645-
301-745.400 and the requirements of R645-301-535.400 are
met.

746. Coal Mine Waste.

746.100. Genera Requirements.

746.110. All coa mine waste will be placed in new or
existing disposal areas within apermit areawhich are approved
by the Division.

746.120. Coal mine waste will be placed in a controlled
manner to minimize adverse effects of leachate and surface
water runoff on surface and ground water quality and quantity.

746.200. Refuse Piles.

746.210. Refuse pileswill meet the requirements of R645-
301-512.230, R645-301-515.200, R645-301-528.320, R645-
301-536 through R645-301-536.200, R645-301-536.500, R645-
301-542.730, and R645-301-746.100 and the additional
requirementsof R645-301-210, R645-301-513.400, R645-301-
514.200, R645-301-528.322, R645-301-536.900, R645-301-
553.250, and R645-301-746.200 and the requirements of the
MSHA, 30 CFR 77.214 and 77.215.

746.211. If the disposal area contains springs, natural or
manmade water courses, or wet weather seeps, the design will
include diversions and underdrains as necessary to control
erosion, prevent water infiltration into the disposal facility and
ensure stability.

746.212. Uncontrolled surface drainage may not be
diverted over the outslope of the refuse pile. Runoff from areas
above the refuse pile and runoff from the surface of the refuse
pilewill bediverted into stabilized diversion channels designed
to meet the requirements of R645-301-742.300 to safely pass
the runoff from a 100-year, 6-hour precipitation event. Runoff
diverted from undisturbed areas need not be commingled with
runoff from the surface of the refuse pile.

746.213. Underdrainswill comply with the requirements
of R645-301-745.122.

746.220. Surface Area Stabilization.

746.221. Slope protection will be provided to minimize
surface erosion at the site. All disturbed areas, including
diversion channel sthat arenot riprapped or otherwise protected,
will be revegetated upon completion of construction.

746.222. No permanent impoundmentswill beallowed on
the completed refusepile. Small depressionsmay beallowed by
the Division if they are needed to retain moisture, minimize
erosion, create and enhance wildlife habitat, or assist
revegetation, and if they are not incompatible with stability of
the refuse pile.

746.300. Impounding structures. New and existing
impounding structures constructed of coal mine waste or
intended toimpound coal minewastewill meet therequirements
of R645-301-512.230, R645-301-515.200, R645-301-528.320,
R645-301-536 through R645-301-536.200, R645-301-536.500,
R645-301-542.730, and R645-301-746.100.

746.310. Coad mine waste will not be used for
construction of impounding structures unless it has been
demonstrated to the Division that the use of coal mine waste
will not have adetrimental effect on downstream water quality
or the environment dueto acid seepage through the impounding
structure. The potential impact of acid mine seepage through
the impounding structure will be discussed in detail.

746.311. Each impounding structure constructed of cod
mine waste or intended to impound coal mine waste will be
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designed, constructed and maintained in accordancewith R645-
301-512.240, R645-301-513.200, R645-301-514.310 through
R645-301-514.330, R645-301-515.200, R645-301-533.100
through R645-301-533.500, R645-301-733.230, R645-301-
733.240, R645-301-743.100, and R645-301-743.300. Such
structures may not be retained permanently as part of the
approved postmining land use.

746.312 Each impounding structure constructed of coal
mine waste or intended to impound coal mine waste that meets
the criteria of 30 CFR 77.216(a) will have sufficient spillway
capacity to safely pass, adequate storage capacity to safely
contain, or a combination of storage capacity and spillway
capacity to safely control the probable maximum precipitation
of a6-hour precipitation event, or greater event asdemonstrated
to be needed by the Division.

746.320. Spillways and outlet works will be designed to
provide adequate protection against erosion and corrosion.
Inlets will be protected against blockage.

746.330. Drainage control. Runoff from areas above the
disposal facility or runoff from the surface of the facility that
may causeinstability or erosion of theimpounding structurewill
be diverted into stabilized diversion channels designed to meet
the requirements of R645-301-742.300 and designed to safely
pass the runoff from a 100-year, 6-hour design precipitation
event.

746.340. Impounding structures constructed of or
impounding coal mine waste will be designed and operated so
that at least 90 percent of the water stored during the design
precipitation event will be removed within a 10-day period
following that event.

746.400. Return of Coa Processing Waste to Abandoned
Underground Workings. Each permit application to conduct
UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES will, if appropriate, include a plan of proposed
methods for returning coa processing waste to abandoned
underground workings as follows:

746.410. Theplanwill describethesourceof thehydraulic
transport mediums, method of dewatering the placed backfill,
retainment of water underground, treatment of water if rel eased
to surface streams and the effect on the hydrologic regime;

746.420. The plan will describe each permanent
monitoring well to belocated inthe backfilled areas, the stratum
underlying the mined coal and gradient fromthe backfilled areg;
and

746.430. The regquirements of R645-301-513.300, R645-
301-528.321, R645-301-536.700, R645-301-746.410 and R645-
746.420 will also apply to pneumatic backfilling operations,
except where the operations are exempted by the Division from
requirements specifying hydrologic monitoring.

747. Disposal of Noncoa Mine Waste.

747.100. Noncoal minewaste, including but not limited to
grease, lubricants, paints, flammable liquids, garbage,
machinery, lumber and other combustible materials generated
during coal mining and reclamation operations will be placed
and stored in acontrolled manner in adesignated portion of the
permit area or state-approved solid waste disposal area.

747.200. Placement and storage of noncoal mine waste
within the permit area will ensure that leachate and surface
runoff do not degrade surface or ground water.

747.300. Fina disposal of noncoa mine waste within the
permit area will ensure that leachate and drainage does not
degrade surface or underground water.

748. Casing and Sealing of Wells. Each water well will be
cased, seadled, or otherwise managed, as approved by the
Division, to prevent acid or other toxic drainage from entering
ground or surface water, to minimize disturbance to the
hydrol ogic balance, and to ensurethe safety of people, livestock,
fish and wildlife, and machinery in the permit and adjacent area.
If a water well is exposed by coa mining and reclamation

operations, it will be permanently closed unless otherwise
managed in amanner approved by the Division. Useof adrilled
hole or borehole or monitoring well as a water well must
comply withtheprovision of R645-301-731.100 through R645-
301-731.522 and R645-301-731.800.

750. Performance Standards.

All coal mining and reclamation operations will be
conducted to minimize disturbance to the hydrologic balance
within the permit and adjacent aress, to prevent material damage
to the hydrologic balance outside the permit area and support
approved postmining land usesin accordancewith thetermsand
conditions of the approved permit and the performance
standards of R645-301 and R645-302. For the purposes of
SURFACE COAL MINING AND RECLAMATION
ACTIVITIES, operations will be conducted to assure the
protection or replacement of water rightsin accordancewith the
terms and conditions of the approved permit and the
performance standards of R645-301 and R645-302.

751. Water Quality Standards and Effluent Limitations.
Discharges of water from areas disturbed by coal mining and
reclamation operationswill bemadein compliancewith all Utah
and federal water quality laws and regulations and with effluent
limitations for coal mining promulgated by the U.S.
Environmental Protection Agency set forthin 40 CFR Part 434.

752. Sediment Control Measures. Sediment control
measures must be located, maintained, constructed and
reclaimed according to plans and designs given under R645-
301-732, R645-301-742 and R645-301-760.

752.100. Siltation structures and diversions will be
located, maintained, constructed and reclaimed according to
plans and designs given under R645-301-732, R645-301-742
and R645-301-763.

752.200. Road Drainage. Roadswill belocated, designed,
constructed, reconstructed, used, maintained and reclaimed
accordingto R645-301-732.400, R645-301-742.400 and R645-
301-762 and to achieve the following:

752.210. Control or prevent erosion, siltation and the air
pollution attendant to erosion by vegetating or otherwise
stabilizing all exposed surfaces in accordance with current,
prudent engineering practices;

752.220. Control or prevent additional contributions of
suspended solids to stream flow or runoff outside the permit
areg,

752.230. Neither cause nor contribute to, directly or
indirectly, theviolation of effluent standards given under R645-
301-751;

752.240. Minimizethediminution to or degradation of the
quality or quantity of surface- and ground-water systems; and

752.250. Refrain from significantly altering the normal
flow of water in streambeds or drainage channels.

753. Impoundments and Discharge Structures.
Impoundments and discharge structures will be located,
maintained, constructed and reclaimed to comply with R645-
301-733, R645-301-734, R645-301-743, R645-301-745 and
R645-301-760.

754. Disposa of Excess Spoil, Coal Mine Waste and
Noncoa Mine Waste. Disposal areas for excess spoil, coa
minewaste and noncoa minewastewill belocated, maintained,
constructed and reclaimed to comply with R645-301-735,
R645-301-736, R645-301-745, R645-301-746, R645-301-747
and R645-301-760.

755. Casing and Sealing of Wells. All wells will be
managed to comply with R645-301-748 and R645-301-765.
Water monitoring wells will be managed on atemporary basis
according to R645-301-738.

760. Reclamation.

761. General Reguirements. Before abandoning a permit
area or seeking bond release, the operator will ensure that all
temporary structures are removed and reclaimed, and that all
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permanent sedimentation ponds, diversions, impoundmentsand
treatment facilities meet the requirements of R645-301 and
R645-302 for permanent structures, have been maintained
properly and meet the requirements of the approved reclamation
plan for permanent structures and impoundments. The operator
will renovate such structures if necessary to meet the
requirements of R645-301 and R645-302 and to conformto the
approved reclamation plan.

762. Roads. A road not to be retained for use under an
approved postmining land use will be reclaimed immediately
after it is no longer needed for coal mining and reclamation
operations, including:

762.100. Restoring the natural drainage patterns;

762.200. Reshaping all cut and fill slopesto be compatible
with the postmining land use and to complement the drainage
pattern of the surrounding terrain.

763. Siltation Structures.

763.100. Siltation structures will be maintained until
removal isauthorized by the Division and thedisturbed areahas
been stabilized and revegetated. Inno casewill the structure be
removed sooner than two yearsafter thelast augmented seeding.

763.200. When the siltation structureisremoved, theland
onwhichthesiltation structurewas|ocated will beregraded and
revegetated in accordance with the reclamation plan and R645-
301-358, R645-301-356, and R645-301-357. Sedimentation
ponds approved by the Division for retention as permanent
impoundments may be exempted from this requirement.

764. Structure Removal. The application will includethe
timetable and plans to remove each structure, if appropriate.

765. Permanent Casing and Sealing of Wells. When no
longer needed for monitoring or other use approved by the
Division upon afinding of no adverse environmenta or health
and safety effects, or unlessapproved for transfer asawater well
under R645-301-731.100 through R645-301-731.522 and R645-
301-731.800, each well will be capped, sealed, backfilled, or
otherwise properly managed, as required by the Division in
accordance with R645-301-529.400, R645-301-631.100, and
R645-301-748. Permanent closure measures will be designed
to prevent accessto the mineworkingsby people, livestock, fish
and wildlife, machinery and to keep acid or other toxic drainage
from entering ground or surface waters.

R645-301-800. Bonding and Insurance.

The rules in R645-301-800 set forth the minimum
requirementsfor filing and maintai ning bonds and insurance for
coal mining and reclamation operations under the State
Program.

810. Bonding Definitions and Division Responsibilities.

811. Termsused in R645-301-800 may be found defined
in R645-100-200.

812. Division Responsibilities -- Bonding.

812.100. TheDivisionwill prescribeand furnishformsfor
filing performance bonds.

812.200. The Division will prescribe by regulation terms
and conditions for performance bonds and insurance.

812.300. The Division will determine the amount of the
bond for each areato be bonded, in accordance with R645-301-
830. TheDivision will aso adjust the amount as acreage in the
permit areaisrevised, or when other relevant conditions change
according to the requirements of R645-301-830.400.

812.400. The Division may accept a self-bond if the
permittee meetstherequirements of R645-301-860.300 and any
additional requirementsin the State or Federa program.

812.500. The Division will release liability under abond
or bondsin accordance with R645-301-880 through R645-301-
880.800.

812.600. If the conditions specified in R645-301-880.900
occur, the Division will take appropriate action to cause al or
part of abond to be forfeited in accordance with procedures of

that Section.

812.700. The Division will require in the permit that
adequate bond coverage be in effect at al times. Except as
provided in R645-301-840.520, operating without abond is a
violation of a condition upon which the permit is issued.

820. Requirement to File aBond.

820.100. After a permit application under R645-301 has
been approved, but before a permit isissued, the applicant will
filewith the Division, on aform prescribed and furnished by the
Division, abond or bonds for performance made payableto the
Division and conditioned upon the faithful performance of all
the requirements of the State Program, the permit and the
reclamation plan.

820.110. Areasto be covered by the Performance Bond
are:

820.111. The bond or bonds will cover the entire permit
area, or an identified increment of land within the permit area
upon which the operator will initiate and conduct coal mining
and reclamation operations during theinitial term of the permit.

820.112. As coa mining and reclamation operations on
succeeding increments are initiated and conducted within the
permit area, the permittee will file with the Division an
additional bond or bonds to cover such increments in
accordance with R645-830.400.

820.113. The operator will identify the initia and
successive areas or increments for bonding on the permit
application map submitted for approval as provided in the
application, and will specify the bond amount to be provided for
each area or increment.

820.114. Independent incrementswill be of sufficient size
and configurationto providefor efficient reclamation operations
should reclamation by the Division become necessary pursuant
to R645-301-880.900.

820.120. An operator will not disturb any surface aresas,
succeeding increments, or extend any underground shafts,
tunnels, or operations prior to acceptance by the Division of the
required performance bond.

820.130. The applicant will file, with the approval of the
Division, abond or bonds under one of the following schemes
to cover the bond amounts for the permit area as determined in
accordance with R645-301-830:

820.131. A performance bond or bonds for the entire
permit area;

820.132. A cumulative bond schedule and the
performance bond required for full reclamation of the initial
areato be disturbed; or

820.133. An incrementa-bond schedule and the
performance bond required for the first increment in the
schedule.

820.200. Form of the Performance Bond.

820.210. The Division will prescribe the form of the
performance bond.

820.220. The Division may alow for:

820.221. A surety bond;

820.222. A collatera bond;

820.223. A sdlf-bond; or

820.224. A combination of any of these bonding methods.

820.300. Period of Liability.

820.310. Performance bond liability will be for the
duration of the coal mining and reclamation operations and for
a period which is coincident with the operator's period of
extended responsibility for successful revegetation provided in
R645-301-356 or until achievement of the reclamation
requirements of the State Program and permit, whichever is
later.

820.320. With the approval of the Division, abond may
be posted and approved to guarantee specific phases of
reclamation within the permit area provided the sum of phase
bonds posted equal s or exceedsthetotal amount required under
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R645-301-830 and 830.400. The scope of work to be
guaranteed and theliability assumed under each phasebond will
be specified in detail.

820.330. Isolated and clearly defined portions of the
permit area requiring extended liability may be separated from
the original areaand bonded separately with the approval of the
Division. Such areaswill belimited in extent and not constitute
a scattered, intermittent, or checkerboard pattern of failure.
Accessto the separated areasfor remedial work may beincluded
in the area under extended liability if deemed necessary by the
Division.

820.340. If the Division approves along-term, intensive
agricultural postminingland-use, in accordancewith R645-301-
413, the applicable five- or ten-year period of liability will
commence at the date of initial planting for such long-term
agricultural use.

820.350. General.

820.351. The bond liability of the permittee will include
only those actionswhich he or sheis obligated to take under the
permit, including completion of thereclamation plan, so that the
land will be capable of supporting the postmining land use
approved under R645-301-413.

820.352. Implementation of an alternative postmining
land-use approved under R645-301-413.300 which is beyond
the control of the permittee need not be covered by the bond.
Bond liahility for prime farmland will be as specified in R645-
301-880.320.

830. Determination of Bond Amount.

830.100. The amount of the bond required for each
bonded areawill:

830.110. Bedetermined by the Division;

830.120. Depend upon the requirements of the approved
permit and reclamation plan;

830.130. Reflect the probable difficulty of reclamation,
giving consideration to such factors as topography, geology,
hydrology and revegetation potential; and

830.140. Be based on, but not limited to, the detailed
estimated cost, with supporting calculations for the estimates,
submitted by the permit applicant.

830.200. The amount of the bond will be sufficient to
assure the compl etion of the reclamation plan if the work hasto
be performed by the Division in the event of forfeiture, and in
no case will the total bond initially posted for the entire area
under one permit be less than $10,000.

830.300. Anadditional inflation factor will beaddedtothe
subtotal for the permit term. Thisinflation factor will be based
upon an acceptable Costs Index.

830.400. Adjustment of Amount.

830.410. Theamount of the bond or deposit required and
the terms of the acceptance of the applicant's bond will be
adjusted by the Division from timeto time asthe arearequiring
bond coverage is increased or decreased or where the cost of
future reclamation changes. The Division may specify periodic
times or set a schedule for reevaluating and adjusting the bond
amount to fulfill this requirement.

830.420. The Division will:

830.421. Notify the permittee, the surety, and any person
with a property interest in collateral who has requested
notification under R645-301-860.260 of any proposed
adjustment to the bond amount; and

830.422. Provide the permittee an opportunity for an
informal conference on the adjustment.

830.430. A permittee may request reduction of theamount
of the performance bond upon submission of evidence to the
Division providing that the permittee's method of operation or
other circumstances reduces the estimated cost for the Division
to reclaim the bonded area. Bond adjustments which involve
undisturbed land or revision of the cost estimate of reclamation
are not considered bond rel ease subject to procedures of R645-

301-880.100 through R645-301-880.800.

830.440. Intheevent that an approved permitisrevisedin
accordance with the R645 rules, the Division will review the
bond for adequacy and, if necessary, will require adjustment of
the bond to conform to the permit as revised.

830.500. An operator's financia responsibility under
R645-301-525.230 for repairing material damageresulting from
subsidence may be satisfied by the liability insurance policy
required under R645-301-890.

840. General Termsand Conditions of the Bond.

840.100. The performance bond will be in an amount
determined by the Division as provided in R645-301-830.

840.200. The performance bond will be payable to the
Division.

840.300. The performance bond will be conditioned upon
faithful performance of al the requirements of the State
Program and the approved permit, including completion of the
reclamation plan.

840.400. The duration of the bond will be for the time
period provided in R645-301-820.300.

840.500. General.

840.510. The bond will provide a mechanism for a bank
or surety company to give prompt noticeto the Division and the
permittee of any action filed aleging the insolvency or
bankruptcy of the surety company, the bank, or the permittee, or
aleging any violations which would result in suspension or
revocation of the surety or bank charter or license to do
business.

840.520. Upon theincapacity of abank or surety company
by reason of bankruptcy, insolvency, or suspension or
revocation of acharter or license, the permittee will be deemed
to be without bond coverage and will promptly notify the
Division. The Division, upon notification received through
procedures of R645-301-840.510 or from the permittee, will, in
writing, notify the operator who is without bond coverage and
specify a reasonable period, not to exceed 90 days, to replace
bond coverage. If an adequate bond is not posted by the end of
the period allowed, the operator will cease coa extraction and
will comply with the provisions of R645-301-541.100 through
R645-301-541.400 as applicable and will immediately beginto
conduct reclamation operations in accordance with the
reclamation plan. Mining operations will not resume until the
Division has determined that an acceptable bond has been
posted.

850. Bonding Requirementsfor UNDERGROUND COAL
MININGAND RECLAMATION ACTIVITIESand Associated
Long-Term Coal-Related Surface Facilities and Structures.

850.100. Responsihilities. TheDivisionwill requirebond
coverage, in an amount determined under R645-301-830, for
long-term surface facilities and structures, and for areas
disturbed by surface impacts incident to UNDERGROUND
COAL MINING AND RECLAMATION ACTIVITIES, for
which a permit is required. Specific reclamation techniques
required for underground mines and long-term facilitieswill be
considered in determining the amount of bond to complete the
reclamation.

850.200. Long-term period of liability.

850.210. The period of liahility for every bond covering
long-term surfacedisturbanceswill commencewith theissuance
of apermit, except that to the extent that such disturbanceswill
occur on a succeeding increment to be bonded, such liability
will commence upon the posting of the bond for that increment
before the initial surface disturbance of that increment. The
liability period will extend until all reclamation, restoration, and
abatement work under the permit has been completed and the
bond is released under the provisions of R645-301-880.100
through R645-301-880.800 or until the bond has been replaced
or extended in accordance with R645-301-850.230.

850.220. Long-term surface disturbances will include
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long-term coal-related surface facilities and structures, and
surface impacts incident to underground coal mining activities
which disturb an area for a period that exceeds five years.
Long-term surface disturbances include, but are not limited to:
surface features of shafts and slope facilities; coal refuse areas;
powerlines, boreholes; ventilation shafts; preparation plants;
machine shops, roads and loading and treatment facilities.

850.230. To achieve continuous bond coverage for long-
term surface disturbances, the bond will be conditioned upon
extension, replacement or payment in full, 30 days prior to the
expiration of the bond term.

850.240. Continuousbond coveragewill apply throughout
theperiod of extended responsibility for successful revegetation
and until the provisions of R645-301-880.100 through R645-
301-880.800 inclusive have been met.

850.300. Bond Forfeiture. The Division will take action
to forfeit a bond pursuant to R645-301-850 if 30 days prior to
bond expiration the operator has not filed:

850.310. Theperformancebond for anew term asrequired
for continuous coverage; or

850.320. A performance bond providing coverage for the
period of liability, including the period of extended
responsibility for successful revegetation.

860. Forms of Bonds.

860.100. Surety Bonds.

860.110. A surety bond will be executed by the operator
and a corporate surety licensed to do business in Utah that is
listed in "A.M. Best's Key Rating Guide" at a rating of A- or
better or a Financial Performance Rating (FPR) of 8 or better,
accordingtothe"A.M. Best'sGuide". All surety companiesalso
will be continuoudly listed in the current issue of the U.S.
Department of the Treasury Circular 570.

860.111. Operatorswho do not have a surety bond with a
company that meets the standards of subsection 860.110. will
have 120 days from the date of Division notification after
enactment of the changes to subsection 860.110. in which to
achieve compliance, or face enforcement action.

860.112. When the Division in the course of examining
surety bonds notifies an operator that a surety company
guaranteeing its performance does not meet the standard of
subsection 860.110., the operator has 120 days after notice by
mail from the Division to correct the deficiency, or face
enforcement action.

860.120. Surety bondswill be noncancellable during their
terms, except that surety bond coverage for lands not disturbed
may be canceled with the prior consent of the Division. The
Division will advisethe surety, within 30 days after receipt of a
noticeto cancel bond, whether the bond may be canceled on an
undisturbed area.

860.200. Collateral Bonds.

860.210. Collateral bonds, except for lettersof credit, cash
accounts and rea property, will be subject to the following
conditions:

860.211. The Division will keep custody of collateral
deposited by the applicant until authorized for release or
replacement as provided in R645-301-870 and R645-301-880;

860.212. The Division will value collateral at its current
market value, not at face value;

860.213. The Division will require that certificates of
deposit be made payable to or assigned to the Division both in
writing and upon the records of the bank issuing the certificates.
If assigned, the Division will require the banks issuing these
certificates to waive al rights of setoff or liens against those
certificates,

860.214. The Division will not accept an individual
certificate of deposit in an amount in excess of $100,000 or the
maximum insurable amount as determined by the Federal
Deposit Insurance Corporation or the Federal Savingsand Loan
Insurance Corporation.

860.220. Letters of credit will be subject to the following
conditions:

860.221. The letter may be issued only by a bank
organized or authorized to do businessin the United States;

860.222. Lettersof credit will be irrevocable during their
terms. A letter of credit used as security in areas requiring
continuousbond coveragewill beforfeited and will be collected
by the Division if not replaced by other suitable bond or letter
of credit at least 30 days before its expiration date;

860.223. The letter of credit will be payable to the
Division upon demand, in part or in full, upon receipt from the
Division of a notice of forfeiture issued in accordance with
R645-301-880.900.

860.230. Rea property posted as a collateral bond will
meet the following conditions:

860.231. The applicant will grant the Division a first
mortgage, first deed of trust, or perfected first lien security
interest in real property with aright to sell or otherwise dispose
of the property in the event of forfeiture under state law;

860.232. In order for the Division to evaluate the
adequacy of the real property offered to satisfy collatera
requirements, the applicant will submit a schedule of the real
property which will be mortgaged or pledged to secure the
obligations under the indemnity agreement. The list will
include:

860.232.1. A description of the property;

860.232.2. The fair market value as determined by an
independent appraisal conducted by a certified appraiser
approved by the Division; and

860.232.3. Proof of possession and title to the rea
property;

860.233. The property may include land which is part of
the permit area; however, land pledged as collateral for a bond
under this section will not be disturbed under any permit while
it is serving as security under this section.

860.240. Cash accounts will be subject to the following
conditions:

860.241. The Division may authorize the operator to
supplement the bond through the establishment of a cash
account in one or more federally insured or equivalently
protected accounts made payabl e upon demand to, or deposited
directly with, the Division. The total bond including the cash
account will not be less than the amount required under terms
of performance bonds including any adjustments, less amounts
released in accordance with R645-301-880;

860.242. Any interest paid on a cash account will be
retained in the account and applied to the bond value of the
account unless the Division has approved the payment of
interest to the operator;

860.243. Certificates of deposit may be substituted for a
cash account with the approval of the Division; and

860.244. The Division will not accept an individual cash
account in an amount in excess of $100,000 or the maximum
insurable amount as determined by the Federa Deposit
Insurance Corporation or the Federal Savings and Loan
Insurance Corporation.

860.250. Bond Vaue of Collateral.

860.251. Theestimated bond value of al collateral posted
asassurance under thissectionwill be subject to amarginwhich
istheratio of bond valueto market values, as determined by the
Division. The margin will reflect legal and liquidation fees, as
well asval uedepreciation, marketability and fluctuationswhich
might affect the net cash available to the Division to complete
reclamation.

860.252. Thebond value of collateral may be evaluated at
any time, but it will be evaluated as part of the permit renewal
and, if necessary, the performance bond amount increased or
decreased. In no case will the bond vaue of collateral exceed
the market value.
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860.260. Personswith aninterest in collateral posted asa
bond, and who desire notification of actions pursuant to the
bond, will request the notification in writing to the Division at
the time collateral is offered.

860.300. Self-Bonding.

860.310. Definitions. Terms used in self-bonding are
defined under R645-100-200.

860.320. The Division may accept a self bond from an
applicant for apermit if all of the following conditions are met
by the applicant or its parent corporation guarantor:

860.321. The applicant designates a suitable agent,
resident within the state of Utah, to receive service of process;

860.322. The applicant has been in continuous operation
as a business entity for a period of not less than five years.
Continuous operation will mean that business was conducted
over a period of five years immediately preceding the time of
application:

860.322.1. The Division may alow a joint venture or
syndicate with less than five years of continuous operation to
qualify under this requirement if each member of the joint
venture or syndicate has been in continuous operation for at
least five years immediately preceding the time of application;

860.322.2. When calculating the period of continuous
operation, the Division may exclude past periodsof interruption
to the operation of the business entity that were beyond the
applicant's control and that do not affect the applicant's
likelihood of remaining in business during the proposed coal
mining and reclamation operations;

860.323. The applicant submits financial information in
sufficient detail to show that the applicant meets one of the
following criteria

860.323.1. The applicant has a current rating for its most
recent bond issuance of "A" or higher as issued by either
Moody's Investor Service or Standard and Poor's Corporation;

860.323.2. The applicant has a tangible net worth of at
least $10 million, aratio of total liabilities to net worth of 2.5
timesor lessand aratio of current assetsto current liabilities of
1.2 times or greater; or

860.323.3. Theapplicant'sfixed assetsintheUnited States
total at least $20 million and the applicant has aratio of total
liabilitiesto net worth of 2.5 times or lessand aratio of current
assets to current liabilities of 1.2 times or greater; and

860.324. The applicant submits:

860.324.1. Financid statements for the most recently
completed fiscal year accompanied by a report prepared by an
independent certified public accountant in conformity with
generally accepted accounting principles and containing the
accountant's audit opinion or review opinion of the financial
statements with no adverse opinion;

860.324.2. Unaudited financial statements for completed
quartersin the current fiscal year;

860.324.3. Additional unaudited information asrequested
by the Division; and

860.324.4. Annual reports for the five years immediately
preceding the time of application.

860.330. The Division may accept awritten guaranteefor
an applicant's self bond from a parent corporation guarantor, if
the guarantor meets the conditions of R645-301-860.321
through R645-301-860.324 as if it were the applicant. Such a
written guarantee will bereferred to asa " corporate guarantee.”
The terms of the corporate guarantee will provide for the
following:

860.331. If theapplicant failsto complete the reclamation
plan, the guarantor will do so or the guarantor will be ligble
under theindemnity agreement to provide fundsto the Division
sufficient to complete the reclamation plan, but not to exceed
the bond amount;

860.332. The corporate guarantee will remain in force
unless the guarantor sends notice of cancellation by certified

mail to the applicant and to the Division at least 90 days in
advance of the cancellation date, and the Division accepts the
cancellation; and

860.333. The cancellation may be accepted by the
Division if the applicant obtains a suitable replacement bond
before the cancellation date or if the lands for which the self
bond, or portion thereof, was accepted have not been disturbed.

860.340. The Division may accept awritten guarantee for
an applicant'sself bond from any corporate guarantor, whenever
the applicant meetsthe conditionsof R645-301-860.321, R645-
301-860.322, and R645-301-860.324 and the guarantor meets
the conditions of R645-301-860.321 through R645-301-
860.324 as if it were the applicant. Such a written guarantee
will be referred to as a "nonparent corporate guarantee." The
terms of this guarantee will provide for compliance with the
conditions of R645-301-860.331 through R645-301-860.333.
The Divison may require the applicant to submit any
information specified in R645-301-860-323 in order to
determine the financial capabilities of the applicant.

860.350. For the Division to accept an applicant's self
bond, the total amount of the outstanding and proposed self
bonds of the applicant for coal mining and reclamation
operationswill not exceed 25 percent of the applicant'stangible
net worth in the United States. For the Division to accept a
corporate guarantee, the total amount of the parent corporation
guarantor's present and proposed self bondsand guaranteed self
bonds for surface coal mining and reclamation operations will
not exceed 25 percent of the guarantor's tangible net worth in
the United States. For the Division to accept a nonparent
corporateguarantee, thetotal amount of thenonparent corporate
guarantor's present and proposed sel f bondsand guaranteed self
bondswill not exceed 25 percent of the guarantor'stangible net
worth in the United States.

860.360. If the Division accepts an applicant's self bond,
an indemnity agreement will be submitted subject to the
following requirements:

860.361. Theindemnity agreement will be executed by all
persons and parties who are to be bound by it, including the
parent corporation guarantor, and will bind each jointly and
severaly;

860.362. Corporationsapplyingfor aself bond, and parent
and nonparent corporations guaranteeing an applicant's self
bond shall submit an indemnity agreement signed by two
corporateofficerswho are authorized to bind their corporations.
A copy of such authorization shall be provided to the Division
aongwith an affidavit certifying that such an agreementisvalid
under al applicable federal and Utah laws. In addition, the
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may guarantee the self bond
and execute the indemnity agreement.

860.363. If the applicant isa partnership, joint venture or
syndicate, the agreement will bind each partner or party who has
abeneficial interest, directly or indirectly, in the applicant;

860.364. Pursuant to R645-301-880.900, the applicant,
parent or nonparent corporate guarantor shall be required to
compl ete the approved reclamation plan for the landsin default
or to pay to the Division an amount necessary to complete the
approved reclamation plan, not to exceed the bond amount.

860.365. Theindemnity agreement when under forfeiture
will operate as ajudgment against those parties liable under the
indemnity agreement.

860.370. TheDivision may requiresaf-bonded applicants,
parent and nonparent corporate guarantors to submit an update
of theinformation required under R645-301-860.323 and R645-
301-860-324 within 90 days after the close of each fiscal year
following the issuance of the self bond or corporate guarantee.

860.380. If at any time during the period when aself bond
is posted, the financial conditions of the applicant, parent, or
nonparent corporate guarantor change so that the criteria of
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R645-301-860.323 and R645-301-860.340 arenot satisfied, the
permittee will notify the Division immediately and will within
90 days post an aternate form of bond in the same amount as
the self bond. Should the permittee fail to post an adequate
substitutebond, the provisionsof R645-301-840.500will apply.

870. Replacement of Bonds.

870.100. The Division may allow a permittee to replace
existing bonds with other bonds that provide equivalent
coverage.

870.200. The Divison will not release existing
performance bonds until the permittee has submitted, and the
Division has approved, acceptable replacement performance
bonds. Replacement of a performance bond pursuant to this
section will not constitute a release of bond under R645-301-
880.100 through R645-301-880.800.

880. Requirement to Release Performance Bonds.

880.100. Bond release application.

880.110. The permittee may file an application with the
Division for the release of all or part of a performance bond.
Applications may be filed only at times or during seasons
authorized by the Division in order to properly evaluate the
completed reclamation operations. The times or seasons
appropriate for the evaluation of certain types of reclamation
will beidentified in the approved mining and reclamation plan.

880.120. Within 30 days after an application for bond
release hasbeen filed with the Division, the operator will submit
acopy of an advertisement placed at least once aweek for four
successive weeks in a newspaper of general circulation in the
locality of the coal mining and reclamation operations. The
advertisement will be considered part of any bond release
application and will contain the permittee's name, permit
number and approval date, notification of the preciselocation of
the land affected, the number of acres, the type and amount of
the bond filed and the portion sought to be released, the type
and appropriate dates of reclamation work performed, a
description of theresultsachieved asthey relateto the operator's
approved reclamation plan and the name and address of the
Division to which written comments, objections, or requestsfor
public hearings and informal conferences on the specific bond
release may be submitted pursuant to R645-301-880.600 and
R645-301-880.800. In addition, as part of any bond release
application, the applicant will submit copies of letterswhich he
or she has sent to adj oi ning property owners, local governmental
bodies, planning agencies, sewage and water treatment
authorities, and water companies in the locality in which the
coal mining and reclamation operation took place, notifying
them of the intention to seek release from the bond.

880.130. The permitteeshall includein the application for
bond release a notarized statement which certifies that all
applicable reclamation activities have been accomplished in
accordance with the requirements of the Act, the regulatory
program, and the approved reclamation plan. Such certification
shall be submitted for each application or phase of bond release.

880.200. Inspection by the Division.

880.210. Upon receipt of thebond release application, the
Division will, within 30 days, or as soon thereafter as weather
conditions permit, conduct an inspection and evaluation of the
reclamation work involved. The evaluation will consider,
among other factors, the degree of difficulty to complete any
remaining reclamation, whether pollution of surface and
subsurface water is occurring, the probability of future
occurrence of such pollution and the estimated cost of abating
such pollution. The surface owner, agent or lesseewill begiven
notice of such inspection and may participate with the Division
in making the bond release inspection. The Division may
arrange with the permittee to allow access to the permit area,
upon request of any person with an interest in bond release, for
the purpose of gathering information relevant to the proceeding.

880.220. Within 60 days from the filing of the bond

release application, if no public hearing is held pursuant to
R645-301-880.600, or, within 30 daysafter apublic hearing has
been held pursuant to R645-301-880.600, the Division will
notify in writing the permittee, the surety or other persons with
an interest in bond collateral who have requested notification
under R645-301-860.260 and the persons who either filed
objections in writing or objectors who were a party to the
hearing proceedings, if any, if its decision to release or not to
release all or part of the performance bond.

880.300. The Division may release all or part of the bond
for the entire permit area if the Division is satisfied that all the
reclamation or a phase of the reclamation covered by the bond
or portion thereof hasbeen accomplished in accordancewiththe
following schedules for reclamation of Phases|, Il and I11:

880.310. At the completion of Phase |, after the operator
compl etes the backfilling and regrading (which may includethe
replacement of topsoil) and drainage control of abonded areain
accordance with the approved reclamation plan, 60 percent of
the bond or collateral for the applicable area;

880.320. At thecompletion of Phasell, after revegetation
has been established on theregraded mined landsin accordance
with the approved reclamation plan, an additional amount of
bond. When determining the amount of bond to be released
after successful revegetation has been established, the Division
will retain that amount of bond for the revegetated area which
would be sufficient to cover the cost of reestablishing
revegetation if completed by a third party and for the period
specified for operator responsibility in UCA 40-10-17(t) of the
Act for reestablishing revegetation. No part of the bond or
deposit will be released under this paragraph so long as the
lands to which the release would be applicabl e are contributing
suspended solidsto streamflow or runoff outsidethe permit area
in excessof the requirements set by UCA 40-10-17(j) of the Act
and by R645-301-751 or until soil productivity for prime
farmlands has returned to the equivalent levels of yield as
nonmined land of the same soil type in the surrounding area
under equival ent management practices as determined from the
soil survey performed pursuant to UCA 40-10-11(4) of the Act
and R645-301-200. Where a silt dam is to be retained as a
permanent impoundment pursuant to R645-301-700, the Phase
Il portion of the bond may be released under this paragraph so
long as provisionsfor sound future maintenance by the operator
or the landowner have been made with the Division; and

880.330. Atthe completion of Phaselll, after the operator
has completed successfully all surface coal mining and
reclamation operations, the release of the remaining portion of
the bond, but not before the expiration of the period specified
for operator responsibility in R645-301-357. However, no bond
will be fully released under provisions of this section until
reclamation requirements of the Act and the permit are fully
met.

880.400. If the Division disapproves the application for
release of the bond or portion thereof, the Division will notify
the permittee, the surety, and any person with an interest in
collateral as provided for in R645-301-860.260, in writing,
stating thereasonsfor disapprova and recommending corrective
actions necessary to secure the release and alowing an
opportunity for a public hearing.

880.500. When an application for total or partial bond
release is filed with the Division, the Division will notify the
municipality inwhich thecoa miningand reclamation activities
arelocated by certified mail at least 30 days prior to the release
of al or aportion of the bond.

880.600. Any person with a valid lega interest which
might be adversely affected by release of the bond, or the
responsible officer or head of any federa, state, or loca
governmental agency which has jurisdiction by law or special
expertisewith respect to any environmental, social or economic
impact involved in the operation or which is authorized to
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develop and enforce environmental standards with respect to
such operations, will have the right to file written objections to
the proposed rel ease from bond with the Division within 30 days
after the last publication of the notice required by R645-301-
880.120. If written objections are filed and a hearing is
requested, the Division will inform all the interested parties of
the time and place of the hearing and will hold a public hearing
within 30 days after receipt of the request for the hearing. The
date, time and location of the public hearing will be advertised
by the Division in a newspaper of genera circulation in the
locality for two consecutive weeks. The public hearing will be
held in the locality of the coa mining and reclamation
operations from which bond releaseis sought, or at thelocation
of the Division office, at the option of the objector.

880.700. For the purpose of the hearing under R645-301-
880.600, the Division will have the authority to administer
oaths, subpoenawitnessesor written or printed material, compel
the attendance of witnesses or the production of materials and
take evidence including, but not limited to, inspection of the
land affected and other surface coal mining operations carried
on by theapplicant in the general vicinity. A verbatimrecord of
each public hearing will be made and a transcript will be made
available on the motion of any party or by order of the Division.

880.800. Without prejudice to the right of an objector or
the applicant, the Division may hold an informal conference as
provided in UCA 40-10-13(a) of the Act to resolve such written
objections. The Division will make a record of the informal
conferenceunlesswaived by al parties, whichwill beaccessible
to al parties. The Division will also furnish all parties of the
informal conference with awritten finding of the Division based
on the informal conference and the reasons for said finding.

880.900. Forfeiture of Bonds.

880.910. If an operator refuses or is unable to conduct
reclamation of an unabated violation, if the terms of the permit
are not met, or if the operator defaults on the conditions under
which the bond was accepted, the Division will take the
following action to forfeit all or part of abond or bonds for any
permit area or an increment of a permit area:

880.911. Sendwritten notification by certified mail, return
receipt requested, to the permittee and the surety on the bond, if
any, informing them of the determination to forfeit all or part of
the bond including the reasonsfor the forfeiture and the amount
to beforfeited. The amount will be based on the estimated total
cost of achieving the reclamation plan requirements;

880.912. Advisethe permitteeand surety, if applicable, of
the conditions under which forfeiture may be avoided. Such
conditions may include, but are not limited to:

880.912.1. Agreement by the permittee or another party to
perform reclamation operationsin accordancewithacompliance
schedule which meets the conditions of the permit, the
reclamation plan and the State Program and ademonstration that
such party has the ability to satisfy the conditions; or

880.912.2. The Division may allow a surety to complete
the reclamation plan, or the portion of the reclamation plan
applicable to the bonded phase or increment, if the surety can
demonstrate an ability to complete the reclamation in
accordance with the approved reclamation plan. Except where
theDivision may approvepartial rel easeauthorized under R645-
301-880.100 through R645-301-880.800, no surety liability will
bereleased until successful completion of all reclamation under
the terms of the permit, including applicable liability periods of
R645-301-820.300.

880.920. In theevent forfeiture of the bond isrequired by
this section, the Division will:

880.921. Proceed to collect the forfeited amount as
provided by applicable laws for the collection of defaulted
bonds or other debtsif actionsto avoid forfeiture have not been
taken, or if rights of apped, if any, have not been exercised
within a time established by the Division, or if such appeal, if

taken, is unsuccessful; and

880.922. Use funds collected from bond forfeiture to
compl ete the reclamation plan, or portion thereof, on the permit
area or increment, to which bond coverage applies.

880.930. Upon default, the Division may cause the
forfeiture of any and all bonds deposited to complete
reclamation for which the bonds were posted. Bond liability
will extend to the entire permit area under conditions of
forfeiture.

880.931. In the event the estimated amount forfeited is
insufficient to pay for the full cost of reclamation, the operator
will beliable for remaining costs. The Division may complete,
or authorize completion of, reclamation of the bonded areaand
may recover fromthe operator all costs of reclamation in excess
of the amount forfeited.

880.932. In the event the amount of performance bond
forfeited was more than the amount necessary to complete
reclamation, the unused funds will be returned by the Division
to the party from whom they were collected.

890. Termsand Conditions for Liability Insurance.

890.100. TheDivisionwill requiretheapplicant to submit
as part of its permit application a certificate issued by an
insurance company authorized to do businessin Utah certifying
that the applicant hasapublicliability insurance policy in force
for the coal mining and reclamation activities for which the
permit is sought. Such policy will provide for personal injury
and property damage protection in an amount adequate to
compensate any personsinjured or property damaged asaresult
of the coal mining and reclamation operations, including theuse
of explosives and who are entitled to compensation under the
applicable provisions of state law. Minimum insurance
coverage for bodily injury and property damage will be
$300,000 for each occurrence and $500,000 aggregate.

890.200. Thepolicy will bemaintainedinfull forceduring
the life of the permit or any renewal thereof, including the
liability period necessary to completeall reclamation operations
under this chapter.

890.300. The policy will include arider requiring that the
insurer notify the Division whenever substantive changes are
madeinthepolicy including any termination or failuretorenew.

890.400. The Division may accept from the applicant, in
lieu of a certificate for a public liability insurance policy,
satisfactory evidence from the applicant that it satisfies
applicable state self-insurance requirements approved aspart of
the State Program and the requirements of R645-301-890.100
through R645-301-890.300.

KEY: reclamation, coal mines
February 6, 2004
Notice of Continuation M arch 26, 2002

40-10-1 et seq.
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R645. Natural Resources; Oil, Gasand Mining; Coal.
R645-303. Coal Mine Permitting: Change, Renewal, and
Transfer, Assignment, or Sale of Permit Rights.
R645-303-100. General Information on the Change,
Renewal, Assignment or Sale of Permit Rights.

110. Objectives. The objectives of R645-303 are to:

111. Provide procedures for the Division to review,
change, and renew permits under the regulatory program; and

112. Provide procedures for transfer, sale, or assignment
of rights granted in permits under the State Program.

120. Responsibilities of the Division. The Division will:

121. Ensure that permits are revised prior to changesin
coal mining and reclamation operations;

122. Ensure that all permits are regularly reviewed to
determine that coal mining and reclamation operations under
these permits are conducted in compliance with the State
Program;

123. Effectively review and act on applications to renew
existing permits in atimely manner, to ensure that coal mining
and reclamation operations continue, if they comply with the
State Program; and

124. Ensure that no person conducts coal mining and
reclamation operations, through thetransfer, sale, or assignment
of rightsgranted under permits, without the prior approval of the
Division.

R645-303-200. Permit Review, Change and Renewal.

210. Division Review of Permits.

211. The Division will review each permit issued and
outstanding under the State Program during the term of the
permit. Thisreview will occur not later than the middle of each
permit term and as follows:

211.100. Permitswith atermlonger than fiveyearswill be
reviewed no less frequently than the permit midterm or every
five years, whichever is more frequent;

211.200. Permits with variances granted in accordance
with R645-302-220 and R645-302-280 will bereviewed nolater
than three years from the date of issuance of the permit unless,
for variances issued in accordance with R645-302-220, the
permittee affirmatively demonstrates that the proposed
development is proceeding in accordance with the terms of the
permit; and

211.300. Permitscontaining experimental practicesissued
in accordance with R645-302-210 and permits with a variance
from approximate original contour requirementsin accordance
with R645-302-270 will be reviewed as set forth in the permit
or at least every two and one-half yearsfrom the date of issuance
as required by the Division in accordance with R645-302-217
and R645-302-273, respectively.

212. After thereview required by R645-303-211, or at any
time, the Division may, by order, require reasonable permit
changein accordance with R645-303-220 to ensure compliance
with the State Program.

213. Any order of the Division requiring permit change
will be based upon written findings and will be subject to the
provisions for administrative and judicial review under R645-
300-200. Copies of the order will be sent to the permittee.

214. Permits may be suspended or revoked in accordance
with R645-400.

220. Permit Changes.

221. Atany timeduring theterm of apermit, the permittee
may submit to the Division, pursuant to R645-303-220, an
Application for Permit Change. The Division will review and
respond to aninitial Application for aPermit Change within 15
days of receipt of the application.

222. Theoperator will obtain approval of apermit change
by making application in accordance with R645-303-220 for
changes in the method of conduct of mining or reclamation
operations or in the conditions authorized or required under the

approved permit; provided, however, that any extensionsto the
approved permit area, except for Incidental Boundary Changes,
must be processed and approved using the procedura
requirements of R645-303-226.

223. The Application for Permit Change will identify the
proposed change, or changes, and include the information
required under, R645-301, and R645-302 to the extent
applicableto the proposed change or changes. The Application
for Permit Change will be categorized as a Significant Permit
Revisioniif it involves any of the changes or circumstances set
forth in R645-303-224. All other Applications for Permit
Change, including Incidental Boundary Changes, will be
categorized as Permit Amendments.

224,  An Application for Permit Change must be
categorized and processed as a Significant Permit Revision for
any of the following changes or circumstances:

224.100. An incresse in the size of the surface or
subsurfacedisturbed areain an amount of 15 percent, or greater,
than the disturbed area under the approved permit;

224.200. Engagingin operationsoutside of thecumul ative
impact area as defined in the Cumulative Hydrologic Impact
Assessment (CHIA);

224.300. Engaging in operations in hydrologic basins
other than those authorized in the approved permit;

224.400. In order to continue operation after the
cancellation or material reduction of the liability insurance
policy, capability of self-insurance, performance bond, or other
equivalent guaranteeuponwhichtheoriginal permit wasissued,;
or

224.500. As otherwise required under applicable law or
regulation.

225. Applications for Significant Permit revisions and
Permit Amendments will be submitted to the Division at least
120 days and 60 days, respectively, before the change in
operationsis expected to be implemented.

226. Significant Permit Revisions as provided in R645-
303-224 will be reviewed and processed by the Division in
accordance with the requirements of R645-300-100 and R645-
300-200, and the information requirements of R645-301 and
R645-302, including requirements for notice, public
participation, and notice of decision.

227. Permit Amendmentswill be processed in accordance
with therequirementsof R645-300-100 and R645-300-200, and
the information requirements of R645-301 and R645-302,
except that permit amendments will not be subject to
requirements for notice, public participation, or notice of
decision of R645-300-100.

228. The Division will approve or disapprove the
Application for Significant Permit Revisions and Permit
Amendments, within 120 days and 60 days, respectively, of
receipt by the Division of the Administratively Complete
Application for Permit Change. The Director may extend the
designated time period if it is determined that due to weather
conditions, or other considerations, it is physically impossible
to perform the review of the Application for Permit Change
within that time period.

230. Permit Renewals.

231. General. A valid permit, issued pursuant to the State
Program, will carry with it the right of successive renewal,
within the approved boundaries of the existing permit, upon
expiration of the term of the permit.

232. Application Requirements and Procedures.

232.100. An application for renewal of a permit will be
filed with the Division at least 120 daysbefore expiration of the
existing permit term.

232.200. An application for renewal of apermit will bein
the form required by the Division and will include a a
minimum:

232.220. Evidence that a liability insurance policy or
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adequate self-insurance under R645-301-800 will be provided
by the applicant for the proposed period of renewal;

232.230. Evidencethat the performance bond in effect for
the operation will continue in full force and effect for any
renewal requested, as well as any additional bond required by
the Division pursuant to R645-301-800;

232.240. A copy of the proposed newspaper notice and
proof of publication of same, asrequired by R645-300-121.100;
and

232.250. Additional, revised, or updated information
required by the Division.

232.300. Applications for renewal will be subject to the
requirements of public notification and public participation
contained in R645-300-120 and R645-300-152.

232.400. If an application for renewa includes any
proposed revisions to the permit, such revisions will be
identified and subject to the requirements of R645-303-220.

232.500. Irrespective of any other R645 rule requirements
for permitting coal mining and reclamation operations, a
permittee may renew a permit for the purpose of reclamation
only if solely reclamation activities remain to be done and no
coal will be extracted, processed, or handled. Obligations
established under a permit will continue regardless of whether
the authorization to extract, process, or handle coal has expired
or has been terminated, revoked, or suspended.

233. Approval Process.

233.100. Criteriafor approval. TheDivisionwill approve
a complete and accurate application for permit renewal, unless
it finds, in writing that:

233.110. Theterms and conditions of the existing permit
are not being satisfactorily met;

233.120. The present cod mining and reclamation
operations are not in compliance with the environmental
protection standards of the State Program;

233.130. Therequested renewal substantially jeopardizes
the operator's continuing ability to comply with the State
Program on existing permit aress,

233.140. The operator has not provided evidence of
having liability insurance or self-insurance asrequired in R645-
301-890;

233.150. The operator has not provided evidence that any
performance bond required to bein effect for the operation will
continue in full force and effect for the proposed period of
renewal, as well as any additional bond the Division might
require pursuant to R645-301-800; or

233.160. Additional, revised, or updated information
required by the Division under R645-303-232.250 has not been
provided by the applicant.

233.200. Burden of Proof. In the determination of
whether to approve or deny arenewal of apermit, the burden of
proof will be on the opponents of renewal.

233.300. Alluvia Valley Floor Variance. If the coal
mining and reclamation operation authorized by the original
permit was not subject to the standards contained in sections 40-
10-11(2)(e)(i) and (ii) of the Act and R645-302-320, because
the permittee complied with the exceptions in the proviso to
section 40-10-11(2)(e)(ii) of the Act, the portion of the
application for renewal of the permit that addresses new land
areas previoudly identified in the reclamation plan for the
original permit will not be subject to the standards contained in
sections40-10-11(2)(e)(i) and(ii) of the Act and R645-302-320.

234. Renewa Term. Any permit renewal will be for a
term not to exceed the period of the original permit established
under R645-300-150.

235. Noticeof Decision. The Divisionwill send copiesof
itsdecision to the applicant, to each person who filed comments
or objections on the renewal, to each party to any informal
conference held on the permit renewal, and to the Office.

236. Adminigtrative and Judicial Review. Any person

having an interest which is or may be adversely affected by the
decision of theDivisionwill havetheright to administrativeand
judicia review set forth in R645-300-200.

R645-303-300. Transfer, Assignment, or Sale of Permit
Rights.

310. General Information. Notransfer, assignment, or sale
of rights granted by a permit will be made without the prior
written approval of the Division.

320. Application Requirements. Anapplicant for approval
of the transfer, assignment, or sale of permit rights will:

321. ProvidetheDivisionwithan application for approval
of the proposed transfer, assignment, or sale including:

321.100. The name and address of the existing permittee
and permit number or other identifier;

321.200. A brief description of the proposed action
requiring approval; and

321.300. The legdl, financial, compliance, and related
information required by R645-301-100 for the applicant for
approva of the transfer, assignment, or sale of permit rights;

322. Advertisethefiling of the application in anewspaper
of generd circulation in thelocality of the operationsinvolved,
indicating the name and address of the applicant, the permittee,
the permit number or other identifier, the geographiclocation of
the permit, and the address to which written comments may be
sent; and

323. Obtain appropriate performance bond coveragein an
amount sufficient to cover the proposed operations, as required
under R645-301-800.

330. Public Participation. Any person having an interest
which is or may be adversely affected by a decision on the
transfer, assignment, or sale of permit rights, including an
official of any federdl, state, or local government agency, may
submit written comments on the application to the Division,
within 30 daysof theadverti sement publication described under
R645-303-322.

340. Criteria for Approval. The Division may allow a
permitteeto transfer, assign, or sell permit rightsto asuccessor,
if it finds in writing that the successor:

341. Is €eligible to receive a permit in accordance with
R645-300-132 and R645-300-133;

342. Has submitted a performance bond or other
guarantee, or obtained the bond coverage of the original
permittee, as required by R645-301-800; and

343. Meets any other requirements specified by the
Division.

350. Notification.

351. TheDivisionwill notify the permittee, the successor,
commentators, and the Office of its findings.

352. The successor will immediately provide noticeto the
Division of the consummation of the transfer, assignment, or
sde of permit rights.

360. Continued Operation Under Existing Permit. The
successor in interest will assume the liability and reclamation
responsibilities of the existing permit and will conduct the coal
mining and reclamation operationsin full compliance with the
State Program and the terms and conditions of the existing
permit, unless the applicant has obtained a new or revised
permit as provided in the R645-200, R645-300, R645-301,
R645-302-100 through R645-302-290, R645-302-310, R645-
302-320, and R645-303.

KEY: reclamation, coal mines
February 6, 2004
Notice of Continuation March 26, 2002

40-10-1 et seq.
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R645. Natural Resources; Oil, Gasand Mining; Coal.
R645-401. Inspection and Enforcement: Civil Penalties.
R645-401-100. Information on Civil Penalties.

110. Objectives. Civil pendlties are assessed under UCA
40-10-20 of the State Program and R645-401 to deter viol ations
and to ensure maximum compliancewith thetermsand purposes
of the State Program on the part of the coal mining industry.

120. How Assessments Are Made. The Division will
appoint an assessment officer to review each notice of violation
and cessation order in accordance with the assessment
procedures described in R645-401 to determine whether acivil
penalty will be assessed, the amount of the penalty, and whether
each day of a continuing violation will be deemed a separate
violation for purposes of the total penalty assessed.

R645-401-200. When Penalty Will Be Assessed.

210. The assessment officer will assess apenalty for each
cessation order.

220. The assessment officer will assess apenalty for each
notice of violation, if theviolationisassigned 51 pointsor more
under the point system described in R645-401-300 and R645-
401-400.

230. The assessment officer may assess apenalty for each
notice of violation assigned 50 points or less under the point
system described in R645-401-300 and R645-401-400. In
determining whether to assess a penalty, the assessment officer
will consider the factors listed in R645-401-310.

R645-401-300. Paint System for Penalties.

310. Amount of Penalty. In determining theamount of the
penalty, if any, to be assessed, consideration will be given to:

311. The operator's history of previous violations at the
particular coa mining and reclamation operation, regardless of
whether any led to a civil penaty assessment. Specia
consideration will begivento violations contained in or leading
to a cessation order. However, a violation will not be
considered if the notice or order containing the violation meets
the conditions described in R645-401-321.100 or R645-401-
321.200.

312. The seriousness of the violation based on the
likelihood and extent of the potential or actual impact on the
public or environment, both within and outside the permit or
exploration area.

313. The degree of fault of the operator in causing or
failing to correct the violation, either through act or omission.
Such degreewill rangefrominadvertent action causing an event
which was unavoidable by the exercise of reasonable care to
reckless, knowing or intentional conduct.

314. The operator's demonstrated good faith, by
considering whether hetook extraordinary measuresto abatethe
violation in the shortest possible time, or merely abated the
violation within the time given for abatement. Consideration
will also be given to whether the operator gained any economic
benefit as aresult of afailureto comply.

320. Assessment of Points.

321. Higtory of Previous Violations. The assessment
officer will assign up to 25 points based on the history of
previous violations. One point will be assigned for each past
violation contained in anotice of violation. Five points may be
assigned for each violation contained in a cessation order. The
history of previous violations, for the purpose of assighing
points, will be determined and the points assigned with respect
totheparticular coal exploration or coal mining and reclamation
operation. Pointswill be assigned as follows:

321.100. A violation will not be counted, if the notice or
order isthe subject of pending administrativeor judicia review,
or if the time to request such review, or to apped any
administrative or judicial decision has not expired, and
thereafter, it will be counted for only one year;

321.200. No violation for which the notice or order has
been vacated will be counted; and

321.300. Each violationwill be counted without regard to
whether it led to acivil penalty assessment.

322. Seriousness. Theassessment officer will assign upto
45 points based on the seriousness of the violation as follows:

322.100. Probability of occurrence. The assessment
officer will assign up to 20 points based on the probability of
the occurrence of the event which a violated standard is
designed to prevent. Points will be assessed according to the
following schedule:

TABLE

PROBABILITY OF

OCCURRENCE POINTS

None 0

Insignificant 1- 4
Unlikely 5- 9
Likely 10 - 19
Occurred 20

322.200. Extent of potential or actual damage. The
assessment officer will assign up to 25 points, based on the
extent of the potential or actual damageto the public health and
safety or the environment, in terms of duration, areaand i mpact
of such damage.

322.300. Alternativeto R645-401-322.100 and R645-401-
322.200for an Administrative Hindrance Violation. Inthecase
of a violation of an administrative requirement, such as a
requirement to keep records, the assessment officer will, inlieu
of R645-401-322.100 and R645-401-322.200, assign up to 25
points for seriousness, based upon the extent to which
enforcement is hindered by the violation.

323. Degree of Faullt.

323.100. The assessment officer will assign up to 30
points based on the degree of fault of the permittee in causing
or failing to correct the violation, condition, or practice which
led to the notice or order, either through act or omission. Points
will be assessed as follows:

323.110. A violation which occursthrough no fault of the
operator, or by inadvertence which was unavoidable by the
exercise of reasonable care, will be assigned no penalty points
for degree of fault;

323.120. A violation which is caused by fault of the
operator will be assigned 15 points or less, depending on the
degree of fault; Fault meansthefailure of apermitteeto prevent
the occurrence of any violation of his or her permit or any
requirement of the State Program due to indifference, lack of
diligence, or lack of reasonable care, or the failure to abate any
violation of such permit or the State Program due to
indifference, lack of diligence, or lack of reasonable care; and

323.130. A violation which occurs through a greater
degree of fault, meaning reckless, knowing or intentional
conduct will be assigned 16 to 30 points, depending on the
degree of fault.

323.200. In calculating pointsto be assigned for degree of
fault, the acts of all personsworking on the coal exploration or
coal mining and reclamation operation site will be attributed to
the permittee, unless that permittee establishes that they were
acts of deliberate sabotage.

324. Good Faith in Attempting to Achieve Compliance.
The assessment officer will subtract points based on the degree
of good faith of the permittee. Points will be assigned as
follows:

324.100. Easy Abatement Situation. An easy abatement
situation is one in which the operator has on-site the resources
necessary to achieve compliance of theviolated standard within
the permit area.

TABLE
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DEGREE OF GOOD FAITH POINTS
Immediate Compliance -11 to -20
Rapid Compliance - 1to -10

Normal Compliance 0

324.200. Difficult Abatement Situation. A difficult
abatement situation is one which requires submission of plans
prior to physical activity to achieve compliance, or the permittee
doesnot havetheresources at hand to achieve compliance of the
violated standard.

TABLE

DEGREE OF GOOD FAITH POINTS
Rapid Compliance -11 to -20
Normal Compliance - 1to -10
Extended Compliance 0

325. Definition of Compliance.

325.100 Immediate Compliancerequiresevidencethat the
violation has been abated immediately (which is a question of
fact) following issuance of the notice of violation.

325.200. Rapid Compliance requires evidence that the
permittee used diligence to abate the violation.

325.300. Norma Compliance means that the operator
complied within the abatement period required under the notice
of violation or by the violated standards.

325.400. Extended Compliance means that the permittee
took minimal actions for abatement to stay within the limits of
the notice of violation or the violated standard; or that the plan
submitted for abatement was incomplete.

326. The Effect on the Operator's Ability to Continuein
Business. Initialy, it will be presumed that the operator'sability
to continue in business will not be affected by the order of
assessment. The operator may submit to the assessment officer
information concerning the operator's financia status to show
that payment of the civil penalty will affect the permittee's
ability to continue in business. A reduction of the penalty or a
specia payment plan may be ordered if the information
provided by the operator demonstratesthat the civil penalty will
substantially reduce the likelihood of the permittee's ability to
continue in business or will create undue hardship on the
permittee's operation.

330. Determination of Amount of Penalty. The assessment
officer will determinetheamount of any civil penalty converting
the total number of points assigned under R645-401-320 to a
dollar amount, according to the following schedule:

TABLE

Points Dollars
1 22
2 44
3 66
4 88
5 110
6 132
7 154
8 176
9 198
10 220
11 242
12 264
13 286
14 308
15 330
16 352
17 374
18 396
19 418
20 440
21 462
22 484
23 506
24 528
25 550
26 660
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27 770
28 880
29 990
30 1,100
31 1,210
32 1,320
33 1,430
34 1,540
35 1,650
36 1,760
37 1,870
38 1,980
39 2,090
40 2,200
41 2,310
42 2,420
43 2,530
44 2,640
45 2,750
46 2,860
47 2,970
48 3,080
49 3,190
50 3,300
51 3,410
52 3,520
53 3,630
54 3,740
55 3,850
56 3,960
57 4,070
58 4,180
59 4,290
60 4,400
61 4,510
62 4,620
63 4,730
64 4,840

R645-401-400. Assessment of Separate Violationsfor Each
Day.

410. The assessment officer may assess separately acivil
penalty for each day from the date of issuance of the notice of
violation or cessation order to the date set for abatement of the
violation. In determining whether to make such an assessment,
the assessment officer will consider the factors listed in R645-
401-300 and may consider the extent to which the permittee
gained any economic benefit as aresult of afailure to comply.
For any violation which continues for two or more days, and
whichisassigned morethan 64 pointsunder R645-401-320, the
assessment officer will assess acivil penalty for a minimum of
two separate days.

420. Whenever a violation contained in a notice of
violation or cessation order has not been abated within the
abatement period set in the notice or order, acivil penalty of not
less than $750.00 will be assessed for each day during which
such failure continues, except that, if the permittee initiates
review proceedings with respect to the violation, the abatement
period will be extended as follows:

421. If suspension of the abatement requirements of the
noticeor order isordered in atemporary relief proceeding under
the State Program, after determination that the permittee will
suffer irreparable loss or damage from the application of the
requirements, the extended period permitted for abatement will
not end until the date on which the board issues afind order;
and

422. If thepermitteeinitiatesreview proceedingsunder the
State Program with respect to the violation, in which the
obligations to abate are suspended by the court pursuant to the
State Program, the daily assessment of a penaty will not be
made for any period before entry of afinal order by the court.

430. Such penalty for thefailureto abatetheviolation will
not be assessed for more than 30 days for each violation. If the
permittee has not abated the viol ation within the 30-day period,
the Division will within 30 days appeal such noncomplianceto
the Board for resol ution under Subsections40-10-20(5), 40-10-
20(6), 40-10-22(1)(d), or 40-10-22(2) of the Act, or by other
appropriate means.
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R645-401-500. Waiver of Useof Formulato Deter mineCivil
Penalty.

510. The assessment officer upon hisor her own initiative
or upon written request received by the Division within 15 days
of receipt of a notice of violation or a cessation order, may
waive the use of the formula contained in R645-401-330 to set
the civil pendty, if they determine that, taking into account
exceptional factors present in the particular case, the penalty is
demonstrably unjust. However, the assessment officer will not
waive the use of theformulaor reduce the proposed assessment
on the basis of an argument that a reduction in the proposed
penalty could be used to abate violations of the State Program
or any condition of any permit or exploration approval. The
basis for every waiver will be fully explained and documented
in the records of the case.

520. If the assessment officer waives the use of the
formula, heor shewill usethecriteriaset forthin R645-401-320
to determine the appropriate penaty. When the assessment
officer has el ected to waive the use of the formul a, he or shewill
give awritten explanation of the basis for the assessment made
to the permittee.

R645-401-600. Proceduresfor Assessment of Civil Penalties
- Proposed Assessment.

610. Within 15 days of service of a notice or order, the
permittee may submit written information about theviolation to
the assessment officer at the Division offices. The assessment
officer will consider any information so submitted in
determining the facts surrounding the viol ation and the amount
of the penalty.

620. The assessment officer will serve a copy of the
proposed assessment and of the worksheet showing the
computation of the proposed assessment on the permittee, by
certified mail, within 30 days of the issuance of the notice or
order.

621. If the mail istendered at the address of that permittee
set forth in the sign required under R645-301-521.200 or at any
address at which that permitteeisin fact located, and he or she
refuses to accept delivery of or to collect such mail, the
requirements of R645-401-620 will be deemed to have been
complied with upon such tender.

622. Failure by the Division to serve any proposed
assessment within 30 days will not be grounds for dismissal of
all or any part of such assessment unless the permittee:

622.100. Proves actual prejudice as aresult of the delay;
and

622.200. Makes atimely objection to the delay.

630. Unlessan assessment conference has been requested,
the assessment officer will review and reassess any penalty if
necessary to consider facts which were not reasonably available
on the date of issuance of the proposed assessment because of
the length of the abatement period. The assessment officer will
serve a copy of any such reassessment and of the worksheet
showing the computation of the reassessment in the manner
provided in R645-401-620, within 30 days after the date the
violation is abated.

R645-401-700.
Conference.

710. The Divisionwill arrange for a conferenceto review
the fact of the violation and/or the proposed assessment or
reassessment, upon written request of the permittee, if the
request is received within 30 days from the date the proposed
assessment or reassessment is received by the violator.

720. Informal Assessment Conference Scheduling and
Findings.

721. The Division will assign an assessment conference
officer to hold assessment conferences. The assessment
conferencewill beinformal. The assessment conferencewill be

Procedures for Informal Assessment

held within 60 days from the date of issuance of the proposed
assessment or the end of the abatement period, whichever is
later. PROVIDED: That afailure by the Division to hold such
aconferencewithin 60 dayswill not be groundsfor dismissal of
al or part of an assessment unless the permittee proves actual
prejudice as aresult of the delay.

722. TheDivisionwill post notice of thetime and place of
the conferenceat all Division officesat |east five daysbeforethe
conference. Any person will have a right to attend and
participate in the conference.

723. The assessment conference officer will consider all
relevant information on the violation. Within 30 days after the
conference is held, the conference officer will either:

723.100. Settle the issues, in which case a settlement
agreement will be prepared and signed by the assessment
conference officer on behaf of the Division and by the
permittee; or

723.200. Affirm, raise, lower, or vacate the penalty.

730. The assessment conference officer will promptly
serve the permittee with a notice of his or her action in the
manner provided in R645-401-620, and will include a
worksheet if the pendty has been raised or lowered. The
reasons for the conference officer's action will be fully
documented in thefile.

740. Informal Conference Settlement Agreement.

741. If a settlement agreement is entered into, the
permittee will be deemed to have waived all rights to further
review of the violation or penaty in question, except as
otherwise expressly provided for in the settlement agreement.
The settlement agreement will contain a clause to this effect.

742. If full payment of the amount specified in the
settlement agreement is not received by the Division within 30
days after the date of signing, the Division may enforce the
agreement or rescind it and proceed according to R645-401-
723.200 within 30 days from the date of the rescission.

750. The assessment conference officer may terminate the
conference when he or she determines that the i ssues cannot be
resolved or that the permittee is not diligently working toward
resolution of the issues.

760. At formal review proceedings before the Board, no
evidence as to statements made or evidence produced by one
party at an assessment conference will be introduced as
evidence by another party or to impeach awitness.

R645-401-800. Requestsfor Formal Hearing.

810. A permittee charged with aviolation may contest the
proposed penalty or the fact of the violation by submitting (a) a
petition to the Board and (b) an amount equal to the proposed
penalty or, if a conference has been held, the reassessed or
affirmed penalty to the Division (to be held in escrow as
provided in R645-401-820) within 30 days of receipt of the
proposed assessment or reassessment, or 30 days from the date
of service of the conference officer's action, whichever islater,
but in every case, the pendty must be escrowed prior to
commencement of the formal hearing.

820. TheDivision will transfer al funds submitted under
R645-401-810 to an escrow fund pending completion of the
administrative and judicial review process, at which timeit will
disburse them as provided in R645-401-920 or R645-401-930.

830. Formal review of theviolation fact or penalty will be
conducted by the Board under the provisions of the procedural
rules of the Board (R641 Rules). Thefact of the violation may
not be contested if the fact has been finally decided before the
Board under R645-400-360.

R645-401-900. Final Assessment and Payment of Penalty.
910. If the permitteefailsto request ahearing as provided

in R645-401-810, the proposed assessment will become afina

order of the Division and the penalty assessed will become due
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and payable upon expiration of the time allowed to request a
hearing and upon the Division fulfilling its responsibilities
under UCA 40-10-20(3)(e).

920. If any party requests judicial review of afina order
of the Board the proposed penalty will be held in escrow until
completion of thereview. Otherwise, subject to R645-401-930,
the escrowed funds will be transferred to the Division in
payment of the penalty, and the escrow will end.

930. If thefinal decision of the administrativeand judicial
review resultsin an order reducing or €liminating the proposed
penalty assessed under R645-401, the Division will within 30
days of receipt of the order refund to the permittee al or part of
the escrowed amount, with interest from the date of payment
into escrow to the date of the refund at the legal rate applicable
as provided in section 15-1-1, UCA.

940. If the review results in an order increasing the
penalty, the permittee will pay the difference to the Division
within 15 days after the order is received by such permittee.

KEY: reclamation, coal mines
February 6, 2004 40-10-1 et seq.
Notice of Continuation December 19, 2003
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R652. Natural Resources; Forestry, Fire and State Lands.
R652-40. Easements.
R652-40-100. Authority.

Thisruleimplements Section 65A-7-8 which authorizesthe
Division of Forestry, Fire and State Lands to establish rulesfor
the issuance of easements on, through, and over any sovereign
land, and to establish price schedules for this use.

R652-40-200. Easements|ssued on Sovereign Lands.

1. The division may issue exclusive or non-exclusive
easements on sovereign lands when the division deems it
consistent with management objectives.

2. A conservation easement may be issued upon
satisfaction of the sovereign land management objectives
described under Section 65A-1-2 and R652-2.

R652-40-300. Easements Acquired by Application.

1. Easementsacross sovereign lands may be acquired only
by application and grant made in compliance with these rules
and the laws applicable thereto. No easement or other interest
in sovereign lands may be acquired by prescription, by adverse
possession, nor by any other legal doctrine except as provided
by statute. All applications shall be made on division forms.
The filing of an application form is deemed to constitute the
applicant's offer to purchase an easement under the conditions
contained in the conveyance document and these rules.

2. Pursuant to Section 72-5-203, applications shall be
accepted for easementsfor roadsin existence prior to January 1,
1992 for which easements were not in effect on that date.
Easements issued under this section shall be subject to all
applicable provisions of R652-40.

R652-40-400. Easement Charges.

1. The chargefor any easement granted or renewed under
these rules, including those granted to municipal or county
governments or agencies of the state or federa government,
shall be determined pursuant to R652-40-600.

2. Thechargefor easementsissued to asubdivision of the
state pursuant to R652-40-300(2) shall be subtracted from the
aggregate pool of value collected from sovereign land receipts
and other sources allocated for this purpose by the legidature
pursuant to statute. Payments may be made over time.

3. The division may, when issuing easements pursuant to
R652-40-300(2), also accept payment from sources other than
the aggregate pool and may credit the val ue of benefitsaccruing
to beneficiaries from continued maintenance of the easement
and the value of access against accrued interest.

R652-40-500. Surveys.

Anyone desiring to perform a survey on sovereign land
with the intent of filing an application for an easement, shall
prior to entry for surveying activities, file with the division
written notice of intent to conduct a survey of the proposed
location of the easement. The notice, which may be in letter
form, shall describetheproposed project, including the purpose,
general location, potential resourcedisturbancesof the proposed
easement and survey, and projected construction time for any
improvements. The notice shall contain an agreement to
indemnify and hold the division harmless and any authorized
lessees of the state of Utah harmless against liability and
damages for loss of life, persona injury and property damage
occurring due to survey activities and caused by applicant, his
employees, his agents, his contractors or subcontractors and
their employees. In lieu of an agreement the applicant may
submit a surety bond in an amount agreeable to the director.
The written notice shall be reviewed by the division. The
division may require the applicant to obtain a right-of-entry
agreement.

R652-40-600. Minimum Chargesfor Easements.

The division may establish price schedules for easements
based on the cost incurred by the division in administering the
easement and the fair-market value of the particular use.

R652-40-700. Application Procedures.

1. Timeof Filing. Applications for an easement shall be
received for filing in the office of the division during office
hours. Except asprovided, al applicationsreceived, whether by
U.S. Mail or delivery over the counter, shall be immediately
stamped with the exact date of filing.

2. Non-refundable Application Fees and Advertising
Deposit. All applications shall be accompanied with a non-
refundabl e application fee as specified in R652-4 and a deposit
to cover applicable advertising costs. After review of the
application, thedivision shall notify the applicant of thecharges
pursuant to R652-40-600. Failureto pay the chargeswithin 60
days of mailing of notification shall cause the denia of the
application.

3. Refunds and Withdrawals

a) If anapplication for an easement isrejected, all monies
tendered by the applicant, except the application fee, shall be
refunded.

(b) Should an applicant desiretowithdraw the application,
the applicant shall make a written request. If the request is
received prior to the time that the application is approved, al
monies tendered by the applicant, except the application fee,
shall berefunded. If therequest for withdrawal isreceived after
the application is approved, al monies tendered shal be
forfeited to the division, unless otherwise ordered by the
director for agood cause shown.

4. Application Review

(@ Upon receipt of an application, the division shall
review theapplication for completeness. Applicantssubmitting
incomplete applications shall be provided written notice of
incompleteness and shall be alowed 60 days to cure the
deficiency. |ncompleteapplicationsnot remedied withinthe 60-
day period may be denied.

(b) Application approval by the director constitutes
acceptance of the applicant's offer.

(c) The easement shall be executed by the applicant and
returned to the division within 60 days from the date of
applicant's receipt of the written easement. Failure to execute
and return the documents to the division within the 60-day
period may result in cancellation of the conveyance and the
discharge of any obligation of the division arising from the
approva of the application.

R652-40-800. Term of Easements.

Easements granted under these rules shall normally be for
no greater than a 30 year term. Longer or shorter termsmay be
granted upon application if the director determines that such a
grant isin the best interest of the beneficiaries.

R652-40-900. Conveyance Documents.

1. Each easement shall contain provisions necessary to
ensureresponsi bl e surface management, including thefollowing
provisions. the rights of the grantee, rights reserved to the
grantor; the term of the easement; payment obligations;
reporting of technical and financial data; reservation for mineral
exploration and development and other compatible uses;
operation requirements, grantee's consent to suit in any dispute
arising under the terms of the easement or as a result of
operations carried on under the easement; procedures of
notification; transfers of easement interest by grantee; termsand
conditions of easement forfeiture; and protection of the state
from liability from all actions of the grantee.

2. In addition to the requirements of R652-40-900(1),
conservation easements shall specify the resource(s) which is
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being protected and the conditionsunder which the conservation
easement may be terminated.

R652-40-1000. Bonding Provisions.

1. Prior to theissuance of an easement, or for good cause
shown at any time during the term of the easement, upon 30
days written notice, the applicant or grantee, asthe case may be,
may be required to post with the division abond in theformand
amount as may be determined by the division to assure
compliance with all terms and conditions of the easement.

2. All bonds posted on easements may beused for payment
of al monies, rentals, and royalties due to the grantor, also for
costsof reclamation and for compliancewith all other termsand
conditionsof the easement, and rul es pertai ning to theeasement.
The bond shall bein effect even if the grantee has conveyed all
or part of the easement interest to a sublessee, assignee, or
subsequent operator until thegranteefully satisfiestheeasement
obligations, or until the bond is replaced with a new bond
posted by the sublessee or assignee.

3. Bonds may be increased in reasonable amounts, at any
time as the divison may decide, provided grantor first gives
grantee 30 days written notice stating the increase and the
reason(s) for the increase.

4. Bondsmay be accepted in any of thefollowing formsat
the discretion of the division:

(@ Surety bond with an approved corporate surety
registered in Utah.

(b) Cash deposit. However, the state will not be
responsible for any investment returns on cash deposits.

(c) Certificate of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and Grantee, c/o Grantee's
address’, with an approved state or federally insured banking
ingtitution registered in Utah. The certificate of deposit must
haveamaturity dateno greater than 12 months, beautomatically
renewable, and be deposited with the division, the grantee will
be entitled to and receive the interest payments. All certificates
of deposit must be endorsed by the grantee prior to acceptance
by the director.

(d) Other forms of surety as may be acceptable to the
division.

R652-40-1100. Conflict of Use.

The division reserves the right to issue non-exclusive
easements or other leases, or to dispose of the property by sale
or exchange, on land encumbered by existing easements when
compatible with the original grant.

R652-40-1200. Amendments.

Any holder of an existing easement desiring to change any
of the terms of, or the aignment described in the grant shall
make application following the same procedure as is used to
make an application for a new easement. An amendment fee
pursuant to R652-4 must accompany the amendment request.

R652-40-1210. Easement Conversion.

Easements issued for uses or purposes which would more
appropriately be authorized by a special use lease shall be
converted, whenever possible, to a specid use lease. Any
application for the conversion of an easement to a special use
lease must follow the process outlined in R652-30-500(2)(g).

R652-40-1300. Renewal of Easement.

Prior to the expiration date of any easement heretofore or
hereafter granted for alimited term of years, an application may
be submitted for a renewal of the grant upon payment of the
consideration as may then be required.

R652-40-1400. Removal of Sand and Gravel.
The removal of ordinary sand and gravel or similar

materialsfrom theland by granteeis not permitted except when
the grantee has applied for and received a materias purchase
permit.

R652-40-1500. Removal of Trees.

In the event the easement crosses forested sovereign land,
no trees may be cut or removed unless and until a small forest
product permit or atimber contract as provided for in division
rules has been obtained.

R652-40-1600. Easement Assignments.

1. An easement may be assigned to any person, firm,
association, or corporation qudified under R652-3-200,
provided that:

(a) the assignment is approved by the division;

(b) if the easement termisperpetual, the easement shall be
amended so that the termis 30 yearsbeginning as of the original
effectivedate. However, if theremaining number of yearsonan
easement so amended is less than 15 years, the ending date of
the easement shall be set so that therewill be 15 yearsremaining
in the easement; and

(c) theassignor agreesto pay the difference between what
was originally paid for the easement and what the division
would charge for the easement at the time the application for
assignment is submitted.

2. Anassignment shall take effect the date of the approval
of theassignment. On the effective date of any assignment, the
assignee is bound by the terms of the easement to the same
extent as if the assignee were the origina grantee, any
conditions in the assignment to the contrary notwithstanding.

3. An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, land involved, and the name and
address of the assignee and, for the purpose of this rule shall
include any agreement which transfers control of the easement
to athird party.

4. An assignment shall be executed according to division
procedures.

5. Anassignment isnot effective until approval isgiven by
the division. Any assignment made without such approval is
void.

R652-40-1700. Termination of Easement.

Any easement granted by the division across sovereign
land may beterminated in whole or in part for failureto comply
with any term or conditions of the conveyance document or
applicable laws or rules. Upon determination by the director
that an easement is subject to termination pursuant to theterms
of the grant or applicable laws or rules, the director shall issue
an appropriate instrument terminating the easement.

KEY: natural resources, management, surveys,
administrative procedure
February 24, 2004 65A-7-8

Notice of Continuation April 2, 2002
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R657. Natural Resources, Wildlife Resour ces.
R657-33. Taking Bear.
R657-33-1. Purpose and Authority.

(1) Under authority of Sections23-14-18 and 23-14-19, of
the Utah Code, the Wildlife Board has established this rule for
taking and pursuing bear.

(2) Specific dates, areas, number of permits, limits and
other administrative details which may change annually are
published in the proclamation of the Wildlife Board for taking
and pursuing bear.

R657-33-2. Definitions.

(1) Termsused in thisrule are defined in Section 23-13-2.

(2) In addition:

(@) "Bait" means any lure containing animal, mineral or
plant materials.

(b) "Baiting" means the placing, exposing, depositing,
distributing or scattering of bait to lure, attract or entice bear on
or over any area.

(c) "Bear" means Ursus americanus, commonly known as
black bear.

(d) "Canned hunt" means that a bear is treed, cornered,
held at bay or its ability to escape is otherwise restricted for the
purpose of alowing a person who was not a member of the
initial hunting party to arrive and take the bear.

(e) "Cub" means abear |ess than one year of age.

(f) "Evidence of sex" meanstheteats, and sex organs of a
bear, including a penis, scrotum or vulva.

(g) "Green pelt" meansthe untanned hide or skin of abear.

(h) "Pursue" meansto chase, tree, corner or hold abear at
bay.

(i) "Waiting period" means a specified period of time that
a person who has obtained a bear permit must wait before
applying for any other bear permit.

R657-33-3. Permitsfor Taking Bear.

(D(@) To take a bear, a person must first obtain a valid
limited entry bear permit for aspecified hunt unit asprovidedin
the proclamation of the Wildlife Board for taking bear.

(b) To pursue bear, aperson must first obtain avalid bear
pursuit permit from a division office.

(2) Any limited entry bear permit purchased after the
season opens is not valid until seven days &fter the date of
purchase.

(3) Residentsand nonresidentsmay apply for limited entry
bear permits and purchase bear pursuit permits.

R657-33-4. Purchase of License or Permit by Mail.

(1) A person may purchase a bear pursuit permit by mail
by sending the following information to adivision office: full
name, complete mailing address, phone number, date of birth,
weight, height, sex, color of hair and eyes, driver's license
number (if available), proof of hunter education certificationand
fee.

(2)(a) Personal checks, business checks, cashier'scheck or
money orders will be accepted.

(b) Personal and business checks drawn on an out-of-state
will not be accepted.

(c) Checks must be made payable to the Utah Division of
Wildlife Resources.

R657-33-5. Hunting Hours.

Bear may be taken or pursued only between one-half hour
before official sunrise through one-haf hour after official
sunset.

R657-33-6. Firearmsand Archery Equipment.
(1) A person may use the following to take bear:
(a) any firearm not capable of being fired fully automatic,

except afirearm using a rimfire cartridge; and

(b) abow and arrows.

(2) A person may not use a crossbow to take bear, except
as provided in Rule R657-12.

R657-33-7. Trapsand Trapping Devices.

(1) Bear may not be taken with atrap, snare or any other
trapping device, except as authorized by the division.

(2) Bear accidentally caught in any trapping device must
be released unharmed.

(3)(@) Written permission must be obtained from a
division representativeto remove the carcass of abear fromany
trapping device.

(b) The carcass shal remain the property of the state of
Utah and must be surrendered to the division.

R657-33-8. State Parks.

(1) Hunting of any wildlife is prohibited within the
boundariesof al state park areas except those designated by the
Division of Parks and Recreation in Section R651-603-5.

(2) Hunting with arifle, handgun or muzzleloader in park
areas designated open is prohibited within one mile of all area
park facilities, including buildings, camp or picnic sites,
overlooks, golf courses, boat ramps and devel oped beaches.

(3) Hunting with shotgunsand archery tackleisprohibited
within one quarter mile of the above stated areas.

R657-33-9. Prohibited M ethods.

(1) Bear may be taken or pursued only during open
seasons and using methods prescribed in this rule and the
proclamation of the Wildlife Board for taking and pursuing
bear. Otherwise, under the Wildlife Resources Code, it is
unlawful for any person to possess, capture, kill, injure, drug,
rope, trap, snare, or in any way harm or transport bear.

(2) After abear hasbeen pursued, chased, treed, cornered,
legally baited or held at bay, a person may not, in any manner,
restrict or hinder the animal's ability to escape.

(3) A person may not engage in a canned hunt.

(4) A person may not take any wildlife froman airplane or
any other airborne vehicleor device or any motorized terrestrial
or aguatic vehicle, including snowmobiles and other
recreational vehicles.

R657-33-10. Spotlighting.

(1) Except asprovided in Section 23-13-17:

(a) aperson may not use or cast the rays of any spotlight,
headlight or other artificial light to locate protected wildlife
while having in possession afirearm or other weapon or device
that could be used to take or injure protected wildlife; and

(b) theuse of aspotlight or other artificia light in afield,
woodland or forest where protected wildlife are generally found
is prima facie evidence of attempting to locate protected
wildlife.

(2) The provisions of this section do not apply to:

a) the use of the headlights of a motor vehicle or other
artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b) a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

R657-33-11. Party Hunting.
A person may not take a bear for another person.

R657-33-12. Use of Dogs.

(1) Dogs may be used to take or pursue bear only during
open seasons as provided in the proclamation of the Wildlife
Board for taking bear.
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(2) The owner and handler of dogs used to take or pursue
bear must have a valid bear permit or bear pursuit permit in
possession while engaged in taking or pursuing bear.

(3) When dogs are used in the pursuit of a bear, the
licensed hunter intending to take the bear must be present when
the dogs are released and must continuously participate in the
hunt thereafter until the hunt is compl eted.

(4) When dogs are used to take a bear and thereis not an
open pursuit season, the owner and handler of the dogs must
have a valid pursuit permit and be accompanied by alicensed
hunter as provided in Subsection (3), or have a valid limited
entry bear permit for the limited entry unit being hunted.

R657-33-13. Certificate of Registration Required for Bear
Baiting.

(1) A certificate of registration for baiting must be
obtained before establishing a bait station.

(2) Certificatesof registration areissued only to holders of
valid limited entry bear archery permits.

(3) A certificate of registration may be obtained from the
division office within the region where the bait station will be
established.

(4) Thefollowing information must be provided to obtain
a Certificate of Registration for baiting: township, range,
section to the nearest 1/4 section, county, drainage, type of bait
used and written permission from the appropriate landowner for
private lands.

(5)(@ Any person interested in baiting on lands
administered by the U.S. Forest Service or Bureau of Land
Management must verify that the lands are open to baiting
before applying for alimited entry bear archery permit.

(b) Information on areas that are open to baiting on
National Forests must be obtained from district offices. Baiting
locations and applicable travel restrictions must be verified by
the district supervisor prior to applying for a Certificate of
Registration.

(c) Areas generaly closed to baiting stations by these
federal agenciesinclude:

(i) designated Wilderness Aress;

(i) heavily used drainages or recreation areas; and

(i) critical watersheds.

(d) The division shall send a copy of the certificate of
registration to the private landowner or appropriate district
office of the land management agency that manages the land
wherethe bait station will be placed, asidentified by the hunter
on the application for a certificate of registration.

(6) A $5 handling fee must accompany the application.

(7) Only hunters listed on the certificate of registration
may hunt over the bait station and the certificate of registration
must be in possession while hunting over the bait station.

(8) Any person tending abait station must belisted on the
certificate of registration.

R657-33-14. Use of Bait.

(D@ A person who has obtained a limited entry bear
archery permit may use archery tackle only, even when hunting
bear away from the bait station.

(b) A person may establish or use only one bait station.
The bait station may be used during both open seasons.

(c) Bear lured to abait station may not be taken with any
firearm or the use of dogs.

(d) Bait may not be contained in or include any metal,
glass, porcelain, plastic, cardboard, or paper.

(e) The bait station must be marked with asign provided
by the division and posted within 10 feet of the bait.

(2)(a) Bait may be placed only in areas open to hunting
and only during the open seasons.

(b) All materials used as bait must be removed within 72
hours after the close of the season or within 72 hours after the

person or persons, who are registered for that bait station
harvest a bear.

(3) A person may use nongame fish as bait, except those
listed asprohibited in Rule R657-13 and the proclamation of the
Wildlife Board for Taking Fish and Crayfish. No other species
of protected wildlife may be used as bait.

(4)(a) Domesticlivestock or its parts, including processed
meat scraps, may be used as bait.

(b) A person using domestic livestock or their parts for
bait must have in possession:

(i) acertificatefromalicensed veterinarian certifying that
the domestic livestock or their parts does not have a contagious
disease, and stating the cause and date of death; and

(ii) a certificate of brand inspection or other proof of
ownership or legal possession.

(5) Bait may not be placed within:

(a) 100 yardsof water or apublic road or designated trail;
or

(b) /2 mile of any permanent dwelling or campground.

(6) Violations of this rule and the proclamation of the
Wildlife Board for taking and pursuing bear concerning baiting
on federal lands may be a violation of federal regulations and
prosecuted under federal law.

R657-33-15. Tagging Requirements.

(1) The carcass of a bear must be tagged in accordance
with Section 23-20-30.

(2) Thecarcass of abear must be tagged with atemporary
possession tag before the carcass is moved from or the hunter
leaves the site of kill.

(3) A person may not hunt or pursue bear after the notches
have been removed from the tag or the tag has been detached
from the permit.

(4) Thetemporary possession tag:

(a8) must remain attached to the pelt or unskinned carcass
until the permanent possession tag is attached; and

(b) isonly valid for 48 hours after the date of kill.

(5) A person may not possess a bear pelt or unskinned
carcass without avalid permanent possession tag affixed to the
pelt or unskinned carcass. This provision does not apply to a
person in possession of aproperly tagged carcass or pelt within
48 hours after thekill, provided the person wasissued andisin
possession of avalid permit.

R657-33-16. Evidence of Sex and Age.

(1) Evidence of sex must remain attached to the carcassor
pelt of each bear until a permanent tag has been attached by the
division.

(2) Thepelt and skull must be presented to thedivisionin
an unfrozen condition to alow the division to gather
management data.

(3) Thedivision may seize any pelt not accompanied by its
skull.

R657-33-17. Permanent Tag.

(1) Each bear must be taken by the permit holder to a
conservation officer or division office within 48 hours after the
date of kill to have a permanent possession tag affixed to the
pelt or unskinned carcass.

(2) A person may not possess a green pelt after the 48-
hour check-in period, ship a green pelt out of Utah, or present
agreen pelt to ataxidermist if the green pelt does not have a
permanent possession tag attached.

R657-33-18. Transporting Bear.

Bear that have been legally taken may betransported by the
permit holder provided the bear is properly tagged and the
permittee possesses avalid permit.
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R657-33-19. Exporting Bear from Utah.

(1) A person may export alegally taken bear or its partsif
that person has a valid license and permit and the bear is
properly tagged with a permanent possession tag.

(2) A person may not ship or cause to be shipped from
Utah, abear pelt without first obtaining ashipping permit issued
by an authorized division representative.

R657-33-20. Donating.

(1) A person may donate protected wildlife or their parts
to another person in accordance with Section 23-20-9.

(2) A written statement of donation must be kept with the
protected wildlife or parts showing:

(a) the number and species of protected wildlife or parts
donated;

(b) the date of donation;

(c) the license or permit number of the donor and the
permanent possession tag number; and

(d) the signature of the donor.

(3) A green pelt of any bear donated to another person
must have a permanent possession tag affixed.

(4) The written statement of donation must be retained
with the pelt.

R657-33-21. Purchasing or Selling.

(1) Legally obtained tanned bear hides may be purchased
or sold.

(2) A person may not purchase, sell, offer for sale or barter
agall bladder, tooth, claw, paw or skull of any bear.

R657-33-22. Waste of Wildlife.

(1) A person may not waste or permit to be wasted or
spoiled any protected wildlife or their partsin accordance with
Section 23-20-8.

(2) The skinned carcass of abear may be left in the field
and does not constitute waste of wildlife, however, the division
recommends that hunters remove the carcass from the field.

R657-33-23. Livestock Depredation.

(1) If abear is harassing, chasing, disturbing, harming,
attacking or killing livestock, or has committed such an act
within the past 72 hours:

(a) indepredation cases, thelivestock owner, animmediate
family member or an employee of the owner on a regular
payroll, and not hired specifically to take bear, may kill thebear;

(b) alandowner or livestock owner may notify thedivision
of the depredation or human health and safety concerns, which
shall authorizealocal hunter to takethe offending bear or notify
aWildlife Services specialist, supervised by the USDA Wildlife
Program; or

(c) the livestock owner may notify a Wildlife Services
specialist of the depredati on who may takethe depredating bear.

(2) Depredating bear may be taken at any time by a
Wildlife Services specialist while acting in the performance of
the person's assigned duties and in accordance with procedures
approved by the division.

(3) A depredating bear may be taken by those persons
authorized in Subsection (1)(a) with:

a) any weapon authorized for taking bear; or

(b) with the use of snares only with written authorization
from the director of the Division and subject to al the
conditions and restrictions set out in the written authorization.

(i) Theoptionin Subsection (3)(b) may only be authorized
in the case of a chronic depredation situation where numerous
livestock have been killed by a depredating bear and must be
verified by Wildlife Services or Division personnel.

(4)(a Any bear taken pursuant to this section must be
delivered to adivision office or employee within 72 hours.

(b) A bear that is killed in accordance with Subsection

(2)(a) shall remain the property of the state, except the division
may sell a bear damage permit to a person who has killed a
depredating bear if that person wishesto maintain possession of
the bear.

(c) A person may acquire only one bear annually.

(5)(@) Hunters interested in taking depredating bear as
provided in Subsection (1)(b) may contact the division.

(b) Hunters will be contacted by the division to take
depredating bear as needed.

R657-33-24. Questionnaire.

Each permittee who receives aquestionnaire should return
the questionnaire to the division regardless of success.
Returning the questionnaire helps the division evaluate
population trends, harvest success and other valuable
information.

R657-33-25. Taking Bear.

(1) A person may takeonly one bear during the season and
from the limited entry area specified on the permit.

(2)(a) A person may not take or pursue afemale bear with
cubs.

(b) Any bear, except acub or asow accompanied by cubs,
may be taken during the prescribed seasons.

(3) Limited entry permits may be obtained by following
the application procedures provided in this rule and the
proclamation of the Wildlife Board for taking and pursuing
bear.

(49)(@ A mandatory orientation course is required for
hunters who draw a permit for the following hunts:

(i) South Slope, Y ellowstone;

(i1) South Slope, Verna/Diamond Mountain/Bonanza;

(iif) Nine Mile, Anthro-Range Creek;

(iv) LaSa Mountains, Dolores Triangle;

(v) San Juan;

(vi) Manti, North;

(vil) Manti, South;

(viil) Wasatch Mountains, West; and

(ix) Wasatch Mountains, Currant Creek-Avintaquin.

(b) Hunterswill be notified of the orientation process.

(c) Permits for spring bear hunts will be distributed to
successful applicants upon completion of the orientation.

(5) Season dates, closed areas and limited entry permit
areas are published in the proclamation of the Wildlife Board
for taking and pursuing bear.

R657-33-26. Bear Pursuit.

(1) Bear may be pursued only by persons who have
obtained abear pursuit permit. Thebear pursuit permit doesnot
alow aperson to kill abear.

(2) Pursuit permits may be obtained at Division offices.

(3) A person may not:

(a) take or pursue afemale bear with cubs;

(b) repeatedly pursue, chase, tree, corner or hold at bay the
same bear during the same day; or

(c) possess afirearm or any device that could be used to
kill abear while pursuing bear.

(i) The weapon restrictions set forth in Subsection (c) do
not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing or attempting to utilize the
concealed weapon to injure or kill bear.

(4) If digible, a person who has obtained a bear pursuit
permit may also obtain alimited entry bear permit.

(5) When dogs are used to take a bear and thereis not an
open pursuit season, the owner and handler of the dogs must
have avalid pursuit permit and be accompanied by a licensed
hunter as provided in Section R657-33-12.

(6) Season dates, closed areas and bear pursuit permit
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areasare published inthe proclamation of theWildlife Board for
taking and pursuing bear.

R657-33-27. General Application Information.

(1) A person may not apply for or obtain more than one
bear permit within the same calendar year, except asprovidedin
Subsection R657-33-27(3).

(2) A person must be 12 years of age or older by the
posting date of the drawing to apply for a bear permit.

(3) Limited entry bear permits are valid only for the hunt
unit and for the specified season designated on the permit.

R657-33-28. Waiting Period.

(1) Any person who purchases a permit vaid for the
current season, may not apply for a permit for a period of two
years.

(2) Any personwho drawsapermit for the current season,
may not apply for a permit for aperiod of two years.

R657-33-29. Application Procedure.

(1) Applications are available from license agents and
division offices.

(2)(a) Group applicationsare not accepted. A person may
not apply more than once annually.

(b) Applicants may select up to five hunt unit choices
when applying for limited entry bear permits. Hunt unit choices
must be listed in order of preference.

(c) Applicants must specify on the application whether
they want a limited entry bear permit or a limited entry bear
archery permit.

(i) The application may be rejected if the applicant does
not specify either a limited entry bear permit or limited entry
bear archery permit.

(i) Any person obtaining a limited entry bear archery
permit must also obtain a certificate of registration if intending
to use bait as provided in Section R657-33-14.

(3)(a) Applications must be mailed by the date prescribed
inthe proclamation of theWildlife Board for taking and pursing
bear. Applications filled out incorrectly or received later than
the date prescribed in the bear proclamation may be rejected.

(b) If an error is found on an application, the applicant
may be contacted for correction.

(c) The opportunity to correct an error is not guaranteed.

(4)(Q) Late applications received by the date published in
the proclamation of the Wildlife Board for taking bear will not
be considered in the drawing, but will be processed for the
purpose of entering data into the division's draw database to
provide:

(i) future preprinted applications;

(i) natification by mail of late application and other draw
opportunities; and

(iii) re-evauation of division or third-party errors.

(b) The handling fee will be used to process the late
application. Any permit feessubmitted with the applicationwill
be refunded.

(c) Late applications received after the date published in
the proclamation of the Wildlife Board for taking bear, will not
be processed and will be returned.

(5) Any person who applies for a hunt that occurs on
privatelandisresponsiblefor obtaining written permissionfrom
the landowner to accessthe property. To avoid disappointment
and wasting the permit and feeif accessisnot obtained, hunters
should get permission before applying. The division does not
guarantee access and does not have the names of landowners
where hunts occur.

(6) Only aresident may apply for or obtain a resident
permit and only a nonresident may apply for or obtain a
nonresident permit, except as provided in Section R657-33-
32(6)(b).

(7) Toapply for aresident permit, a person must establish
residency at the time of purchase.

(8) Theposting date of thedrawing shall be considered the
purchase date of a permit.

R657-33-30. Fees.
(1) Each application must include:
(@) the permit fee; and
(b) the nonrefundable handling fee.
(2) Feesmust be paid in accordance with Rule R657-42-8.

R657-33-31. Drawings and Remaining Permits.

(2) If permitsremain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
will be done allowing cross-over usage of remaining resident
and nonresident permit quotas.

(2) Applicants will be notified by mail or e-mail of draw
results by the date published in the proclamation of the Wildlife
Board for taking and pursuing bear. Thedrawingresultswill be
posted on the Division's Internet address.

(3) Permits remaining after the drawing will be sold only
by mail or on a first-come, first-served basis beginning and
ending on the datesprovided in the proclamation of the Wildlife
Board for taking and pursuing bear. These permits may be
purchased by either residents or nonresidents.

(4) Waiting periods do not apply to the purchase of
remaining permits. However, waiting periods areincurred asa
result of purchasing remaining permits.

(5)(@) A person may withdraw their application for the
bear drawing by requesting such in writing by the date
published in the proclamation of the Wildlife Board for taking
and pursuing bear.

(b) Theapplicant must send their notarized signature with
astatement requesting that their application bewithdrawntothe
Salt Lake Division office.

(6)(@) An applicant may amend their application for the
limited entry bear permit drawing by requesting such in writing
by theinitial application deadline.

(b) Theapplicant must send their notarized signature with
a statement requesting that their application be amended to the
Salt Lake Division office.

(c) The applicant must identify in their statement the
requested amendment to their application.

(d) An amendment may cause rejection if the amendment
causes an error on the application.

(8) Handling feeswill not be refunded.

R657-33-32. Bonus Poaints.

(1) A bonus point is awarded for:

(a) avaid unsuccessful application in the drawing; or

(b) avalid application when applying for abonus point in
the bear drawing.

(2)(@) A person may apply for one bear bonus point each
year, except a person may not apply in the drawing for both a
limited entry bear permit and a bear bonus point in the same
year.
(b) A person may not apply for abonuspoint if that person
isineligible to apply for a permit.

(c) Group applicationswill not be accepted when applying
for bonus points.

(3)(@) Each applicant receives arandom drawing number
for:

(i) thecurrent valid limited entry bear application; and

(i) each bonus point accrued.

(b) Theapplicantwill retain thelowest random number for
the drawing.

(4)(a) Fifty percent of the permits for each hunt unit will
be reserved for applicants with bonus points.

(b) Based on the applicant's first choice, the reserved
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permits will be designated by a random drawing number to
eligible applicants with the greatest number of bonus points.

(c) If reserved permitsremain, thereserved permitswill be
designated by random number to eligible applicants with the
next greatest number of bonus points.

(d) The procedurein Subsection (c) will continue until all
reserved permits have been issued or no applications for that
hunt unit remain.

(e) Any reserved permits remaining and any applicants
who were not selected for reserved permits will be returned to
the drawing.

(5) Bonuspointsareforfeited if aperson obtainsalimited
entry bear permit except as provided in Subsection (6).

(6) Bonuspointsarenot forfeited if aperson is successful
in obtaining a Conservation Permit.

(7) Bonus points are not transferable.

(8)(@) Bonus points are tracked using Socia Security
numbers or Division-issued hunter identification numbers.

(b) The Division shall retain paper copies of applications
for three years prior to the current bear drawing for the purpose
of researching bonus point records.

(c) The Division shall retain electronic copies of
applications from 1996 to the current bear drawing for the
purpose of researching bonus point records.

(d) Any requestsfor researching an applicant'sbonus point
records must be requested within the time frames provided in
Subsection (b) and (c).

(e) Any bonus pointsonthe Division'srecordsshall not be
researched beyond the time frames provided in Subsection (b)
and (c).

(f) The Division may eliminate any bonus points earned
that are obtained by fraud or misrepresentation.

R657-33-33. Refunds.

(1) Unsuccessful applicants, who applied in the initial
drawing and who applied with a check or money order, will
receive arefund in May.

(2) Unsuccessful applicants, who applied with a credit or
debit card, will not be charged for a permit.

(3) The handling fees are nonrefundable.

R657-33-34. Duplicate License and Permit.

(1) Whenever any unexpired license, permit, tag or
certificate of registration is destroyed, lost or stolen, a person
may obtain aduplicate from adivision office, for fivedollarsor
half of the price of the original license, or permit, whichever is
less.

(2) The divison may waive the fee for a duplicate
unexpired license, permit, tag or certificate of registration
provided the person did not receive the original license, permit,
tag or certificate of registration.

KEY: wildlife, bear, game laws

February 24, 2004 23-14-18

Notice of Continuation December 31, 2002 23-14-19
23-13-2
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R698. Public Safety, Administration. designee.

R698-4. Certification of the Law Enforcement Agency of a

Private College or University. KEY: colleges, law enforcement officer certification
R698-4-1. Purpose. March 5, 1999 53-13-103(1)(b)(xi)

Subsection 53-13-103(1)(b)(xi) providesthat themembers Notice of Continuation February 27, 2004
of alaw enforcement agency of a private college or university
may be law enforcement officers provided the law enforcement
agency of the college or university has been certified by the
commissioner of public safety in accordance with rules of the
Department of Public Safety (department). The purpose of this
ruleisto establish the criteria the law enforcement agency of a
private college or university must meet in order to be certified.

R698-4-2. Authority.
Thisruleisauthorized by Subsection 53-13-103(1)(b)(xi).

R698-4-3. Application for Certification.

The law enforcement agency of a private university or
collegewishingto be certified shall makewritten application for
certification to the commissioner of public safety.

R698-4-4. Criteriafor Certification.

The following criteria must be met in order for the law
enforcement agency of a private college or university to be
eligible for certification:

(1) Inaccordancewith Subsections53-6-202(4)(a) and 53-
6-205(1)(a), the law enforcement agency's officers must
successfully completethebasic course at acertified academy, or
successfully pass a state certification examination prior to
exercising peace officer authority.

(2) The law enforcement agency must pay for the cost of
the basic course training received by it's officers.

(3) Inaccordancewith Subsection 53-6-202(4)(a), thelaw
enforcement agency's officers must satisfactorily complete
annual certified training of not less than 40 hours.

(4) Thelaw enforcement agency's officers shall be subject
to all of the requirements of Title 53, Chapter 6, Part 2.

(5) The law enforcement agency's officers may exercise
peace officer authority beyond the geographical limits of the
privatecollegeor university only in accordancewith Section 77-

(6) The law enforcement agency's policy and procedure
manual shall includeaprovision requiringit'sofficersto comply
with Section 77-9-3.

(7) The law enforcement agency's policy and procedure
manual shall includeaprovisionrequiringit'sofficersto comply
with the Law Enforcement Code of Ethics as published by the
International Association of Chiefs of Police in the "Police
Chief Magazine" (1992).

(8) The law enforcement agency shall comply with the
reporting requirements of the statewide crime reporting system
established by the department pursuant to Subsection 53-10-
202(2).

(9) The private college or university sponsoring the law
enforcement agency must be currently accredited by an
appropriate accreditation agency recognized by the United
States Department of Education.

R698-4-5. Denial or Revocation of Certification Status.

(1) Certification of the law enforcement agency of a
private college or university may be denied or revoked for
failure to meet the certification criteria set forth in thisrule.

(2) Action to deny or revoke a certification shal be
considered aformal adjudicative proceedingin accordancewith
the Administrative Procedures Act, Title 63, Chapter 46b.

(3) A private college or university which is denied
certification, or which is notified that the commissioner of
public safety intends to revoke its certification, is entitled to a
formal hearing before the commissioner or the commissioner's
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R746. Public Service Commission, Administration.
R746-350. Application to Discontinue Telecommunications
Service.

R746-350-1. Purpose and Authority.

A. Authorization-- Section 54-4-1 providesthat thePublic
Service Commission shall have the power to regulate utilities
and to supervise their business operations. Section 54-3-1
requiresthat thetermsand conditions of the provision of service
be just and reasonable.

B. Purpose -- This rule is intended to address situations
whereatelecommunicati ons corporation has determined to stop
providing Basic Telecommunications Service to subscribed
customers in a Utah service area. The rule will provide
subscribed customers an opportunity to migrate their serviceto
an alternative service or adifferent provider prior to the Exiting
Provider's discontinuance of the subscribed service. No
telecommuni cations corporation may discontinue the provision
of Basic Telecommunications Service to existing customersin
aservice area, or portions thereof, without first complying with
this rule or receiving an exemption from the Commission.

R746-350-2. Definitions.

Terms-- Themeaning of thetermsusedin thisrule shall be
consistent with their general usage in the telecommunications
industry, Title 54 of the Utah Code or as defined bel ow:

A. "Basic Telecommunications Service® means the
telecommunications services defined as Basic
Telecommunications Service in Rule 746-360-2.C.

B. "Commission" means the Public Service Commission
of Utah.

C. "Division" means the Division of Public Utilities.

D. "Exiting Provider" means a telecommunications
corporation that seeks to stop or eliminate providing Basic
Telecommunications Service to subscribed customers in a
service area, or portion thereof, located in Utah. It does not
include a telecommunications corporation that discontinues
telecommunications service asaresult of the customer's request
or pursuant to the provisions of other rules or orders of the
Commission. It does not include a temporary change in the
provision of service that may arise from maintenance, repair or
failure of a telecommunications corporation's equipment or
facilities.

E. "Intended Date of Discontinuance" meansthedateupon
which an Exiting Provider intends to discontinue providing
Basic Telecommunications Service pursuant to thisrule.

F. "Replacement Provider" means a telecommunications
corporation that undertakes providing Basic
Telecommunications Service to customers of the Exiting
Provider after the Exiting Provider is permitted to discontinue
service.

R746-350-3. Application and Notice.

A. Application -- Unless subject to R746-350-4.E for
exclusivefacilities, an Exiting Provider shall file an application
with the Commi ssion and thenoticesidentified hereafter not less
than 50 days prior to the Intended Date of Discontinuance.

B. Notices -- An Exiting Provider shall provide written
notice to the following:

1. the Division;

2. subscribed customers that will be affected by the
discontinuance of service;

3. telecommuni cations corporations providing the Exiting
Provider with resold telecommunications services, essentia
facilitiesor services, or unbundled network elements (UNES), if
they are part of or used to provide Basic Telecommunications
Service to the Exiting Provider's affected customers; and

4. the national number administrator, when applicable,
authorizing the release of all unassigned telephone numbers
unless the Exiting Provider establishes a need to retain the

telephone numbers.

R746-350-4. Application and Notice Contents.

A. Application -- The application to the Commission
required by R746-350-3.A must include:

1. applicant's name, complete mailing address, including
street, city, state, and zip code, telephone number, e-mail
address, and the names under which the applicant is providing
telecommunications service in Utah;

2. name, mailing address, telephone number and e-mail
address of a person or persons, designated by the Exiting
Provider, to contact for questions about the application;

3. identification of the associated service territory, or
portion thereof, proposed for discontinuance;

4. thentended Date of Discontinuance, which shall not be
sooner than 50 days after the date on which the Exiting Provider
files the application with the Commission;

5. acknowledgment that by signing the application, the
applicant and its successors understand and agree that:

a. filing of the application does not, by itself, constitute
authority to discontinue any service;

b. discontinuance shall occur as ordered by the
Commission; and

c. the Exiting Provider shall assist in the porting of any
assigned tel ephone numbers to a Replacement Provider.

6. an affidavit signed by an officer or principal of the
Exiting Provider attesting under penalty of perjury that the
contents of the application are true, accurate, and correct; and

7. acopy of the notices required in thisrule.

B. Notice to the Division -- The notice to the Division
required in R746-350-3.B.1 shall be a copy of the application
submitted to the Commission.

C. Notice to Customers -- The notice to customers
required in R746-350-3.B.2 must, at a minimum, include:

1. the Intended Date of Discontinuance on which Basic
Telecommunications Serviceis planned to bediscontinued; and

2. information on how to contact the Exiting Provider by
telephonein order to obtaininformation such ashow customers
may receive a refund on any unused service or how to contact
regulatory agencies to obtain information on possible
replacement providers. The Exiting Provider shall continue to
provide refund information, viaa customer service number, for
60 days after the date of discontinuance of service;

D. Notice to Other Companies -- The notice to other
companies required in R746-350-3.B.3 must, at a minimum,
include:

1. the Intended Date of Discontinuance of Basic
Telecommunications Service; and

2. telephone contact information to enable other
companies to obtain additional information regarding the
discontinuance of service.

3. Until chosen as the Replacement Provider,
telecommuni cations corporationsrecei ving noticesunder R746-
350-3.B.3 may not use information contained in the notices to
initiate marketing efforts unless the information is first made
available to other telecommunications corporations for their
marketing efforts.

E. Earlier Notice for Exclusive Fecilities --
Notwithstanding the requirements set forth in R746-350-3.A
and R746-350-4.A .4, if an Exiting Provider has ownership or
control of the only facilities readily available to provide Basic
Telecommunications Service to customers so that another
telecommunications corporation would either need to acquire
control of those facilities or install its own facilitiesin order to
serve the customers of the Exiting Provider, then the following
shall be required:

1. The Exiting Provider shal provide notice to the
Commission, the Divison and to telecommunications
corporations identified in the Commission's list of certificated
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telecommunications companies at least 120 days prior to its
Intended Date of Discontinuance. The notice shall grant other
telecommuni cations corporations 40 daysto respond indicating
any interest in obtaining the facilities and their transfer.

2. The Exiting Provider shal file its application to
discontinue service with the Commission at least 75 days prior
to the Intended Date of Discontinuance.

3. The Commission shall determine the timing of any
further proceedings, including the timing of further notices.

F. Noticeto the National Number Administrator -- Unless
the Exiting Provider has established a need to retain the
telephonenumbers, thenoticerequired in R746-350-3.B.4 shall
include identification of all telephone numbers assigned to
customers, identification of all unassigned or administrative
numbers available for reassignment to other providers and the
date the unassigned telephone numbers will be available for
reassignment.

R746-350-5. Commission Proceedings upon Application to
Discontinue Service.

A. Proceeding -- The Commission will act upon an
application to discontinue servicewithin thetime period ending
on the Intended Date of Discontinuance. If an Exiting Provider
fails to comply with this rule and customers have not had an
adequate opportunity to obtain a replacement
telecommunications service or locate a Replacement Provider,
if one exists, the Exiting Provider may be required to continue
to provide service until the earlier of: the date on which a
Replacement Provider is able to provide service, or a date
ordered by the Commission. The Commission may use the
proceedings on an Exiting Provider's application to resolve
disputes between the Exiting Provider and a possible
Replacement Provider to facilitate the migration of the Exiting
Provider'scustomersto alternativetel ecommunicationsservices
that may be avail able. The Commission may use the proceeding
to address requirements of R746-349-5, Utah Code Section 54-
8b-18, or any other requirements associated with a change in
service providers.

B. Liability -- Nothing in this rule, however, shall be
construed as shielding the Exiting Provider from any legal
liability to its customers or any other person or entity, whether
theliability isgrounded in contract, tort or otherwise, including
any obligation for any interconnection payment required to
maintain service to the Exiting Provider's customers.

C. Ratesor Terms-- Nothing in thisrule shall require the
Replacement Provider to provideany serviceat ratesor onterms
other than those published in the Replacement Provider'stariffs,
pricelists, or contract with the customer.

D. Obligation -- Nothing in this rule obligates the
Replacement Provider to undertakeany obligation of the Exiting
Provider. To the contrary, unless expressly agreed in writing or
ordered by the Commission, it shall be presumed that the
Replacement Provider has not undertaken any obligation of the
Exiting Provider.

KEY: exiting provider, replacement provider,
telecommunications, services
January 15, 2004 54-4-1

54-3-1
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R865. Tax Commission, Auditing.

R865-7H. Environmental Assurance Fee.

R865-7H-1. Environmental Assurance Feefor Retailersor
Consumers Not Participating in the Environmental
Assurance Program Pur suant toUtah CodeAnn. Section 19-
6-410.5.

A. Retailersor consumers who are owners or operators of
tanks, including owners or operators of above-ground storage
tanks, who do not participate in the Environmental Assurance
Program, may receive an exemption from the environmental
assurance feeif:

1. none of the owner's or operator's tanks are covered
under the Environmental Assurance Program; and

2. the owner or operator purchases the petroleum product
for the tank directly from the refinery, or purchases a direct
import of a petroleum product for which the environmental
assurance fee has not previously been imposed.

B. Retailersor consumers who are owners or operators of
tanks and who do not participate in the Environmental
Assurance Program, but who fail to meet the conditions
provided under thisruleto purchase petrol eum products exempt
from the environmenta assurance fee may apply to the Tax
Commission for arefund of those fees paid, no more often than
on amonthly basis, on form TC-113ES.

C. For purposes of the exemption and refund provisions of
this rule, owners or operators of above-ground storage tanks
include owners of fuel stored in tanks owned by a third party
where the owner of the fuel pays afee for use of the tank.

D. Onamonthly basis, the Department of Environmental
Quiality shall providethe Tax Commission with alist of current
participants in the Environmental Assurance Program.

R865-7H-2. Environmental Assurance Fee on Packaged
Petroleum ProductsPursuant to Utah Code Ann. Section 19-
6-410.5.

A. Petroleum products that are brought into this state
packaged in barrels, drums, and cans are exempt from the
environmental assurance fee.

B. Individuals who purchase petroleum products in bulk
quantitiesand subsequently repackage those petroleum products
inbarrels, drums, or cansmay receivearefund of environmental
assurance fees paid on the repackaged petroleum products if,
prior to the repackaging, the products were not stored in atank
covered by the Environmental Assurance Program.

C. Individuals who qualify for arefund of environmental
assurance fees under B. may apply to the Tax Commission for
a refund of those fees paid, no more often than on a monthly
basis, on form TC-113ES.

R865-7H-3. Environmental Assurance Fee on Exports of
Petroleum Products Pur suant to Utah Code Ann. Section 19-
6-410.5.

A. Petroleum products exported from a refinery directly
out of state by the refiner or the first purchaser are exempt from
the environmental assurance fee.

B. Individuals who store petroleum products in the state
and subsequently export those petroleum productsfromthestate
may receive a refund of environmental assurance fees paid on
the exported petroleum products if, prior to the export of the
petroleum products, the petroleum products were not stored in
atank covered by the Environmental Assurance Program.

C. Individuals who qualify for arefund of environmental
assurance fees under B. may apply to the Tax Commission for
arefund of those fees paid, no more often than on a monthly
basis, on form TC-113ES.

KEY: taxation, environment
March 16, 1999 19-6-410.5
Notice of Continuation February 25, 2004
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R909. Transportation, Motor Carrier.
R909-1. Safety Regulationsfor Motor Carriers.
R909-1-1. Adoption of Federal Regulations.

1. Safety Regulations for Motor Carriers, 49 CFR Parts
350 through 399 and Part 40, as contained in the October 1,
2003 isincorporated by reference, except for Parts391.11(b)(1),
391.49, 395.1(k), 395.1(l), 395.1(m) and 395.1(n). These
requirements apply to al motor carrier(s) asdefined in 49 CFR
Part 390.5, excluding commercial motor vehicles which are
designed or used to transport more than 8 and less than 15
passengers (including the driver) for compensation and UCA
72-9-102(2) engaged in Commerce.

2. Intheinstance of adriver who is used primarily in the
transportation of construction materials and equipment, as
defined under 395.2, to and from an active construction site, any
period of 7 or 8 consecutive days may end with the beginning of
any off-duty period of 34 or more successive hours.

3. Exceptionsto Part 391.41, Physical Qudification may
be granted under the rules of Department of Public Safety,
Driver'sLicenseDivision, UCA 53-3-303.5for intrastatedrivers
under R708-34.

4. Driversinvolved wholly inintrastate commerceshall be
a least 18 years old. However, if they are transporting
placarded amounts of hazardous materials or carrying 16 or
more passengers, including the driver, they must be 21 years
old.

5. Driversinvolved ininterstate commerce shall beat least
21 yearsold.

R909-1-2. Insurancefor Privatelntrastate/l nter stateM otor
Carriers.

1. "Private Motor Carrier" means a person who provides
transportation of property or passengers by commercia motor
vehicle and is not a for-hire motor carrier.

2. All ingtrastate private motor carriers shal have a
minimum amount of $750,000 liability.

R909-1-3. Implements of Husbandry.

"Implements of Husbandry" is defined in Utah Code Ann.
Section 41-1a-102(23) and must be in compliance with all
provisions of Chapter 6, Title 41, Utah Code Annotated.
V ehicles meeting this definition are exempt from 49 CFR Part
393 - Parts and Accessories Necessary for Safe Operations.

KEY: trucks, transportation safety, implements of
husbandry

March 1, 2004 72-9-103
Notice of Continuation March 6, 2002 72-9-104
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R986. Workforce Services, Employment Development.
R986-200. Family Employment Program.

R986-200-201. Authority for Family Employment Program
(FEP) and Family Employment Program Two Parent
(FEPTP) and Other Applicable Rules.

(1) The Department provides servicesto eligible families
under FEP and FEPTP under the authority granted in the
Employment Support Act, UCA 35A-3-301 et seq. Fundingis
provided by the federal government through Temporary Aid to
Needy Families (TANF) as authorized by PRWORA. Utahis
required to filea"State Plan” to obtain the funding. A copy of
the State Plan isavail able at Department administrative offices.
The regulations contained in 45 CFR 260 through 45 CFR 265
(1999) are d so applicableand incorporated herein by reference.

(2) Rule R986-100 applies to FEP and FEPTP unless
expressly noted otherwise.

R986-200-202. Family Employment Program (FEP).

(1) Thegoal of FEP isto increase family income through
employment, and where appropriate, child support and/or
disability payments.

(2) FEPisfor familieswith only one ablebodied parentin
the household. If the family has two able bodied parentsin the
household, thefamily isnot eligiblefor FEP but may bedigible
for FEPTP. Ablebodied means capable of earning at |east $500
per month.

(3) If ahousehold hastwo parents, and at |east one parent
isincapacitated, the parent claiming incapacity must verify that
incapacity in one of the following ways:

(a) receipt of disability benefits from SSA;

(b) 100 percent disabled by VA; or

(c) by submitting awritten statement from:

(i) alicensed medical doctor;

(il) adoctor of osteopathy;

(iii) alicensed Mental Health Therapist asdefinedin UCA
58-60-102;

(iv) alicensed Advanced Practice Registered Nurse; or

(v) alicensed Physician's Assistant,

(4) Incapacity means not capable of earning $500 per
month. The incapacity must be expected to last 30 days or
longer.

(5) An applicant or client must cooperatein the obtaining
of a second opinion regarding incapacity if requested by the
Department. Only the costs associated with a second opinion
requested by the Department will be paid for by the Department.
The Department will not pay the costs associated with obtaining
a second opinion if the client requests the second opinion.

(6) An incapacitated parent is included in the FEP
household assi stance unit and the parent'sincome and assetsare
counted toward establishing eligibility unlessthe parentisaSSl
recipient. If the parent isa SS| recipient, none of theincome or
assets of the SSI recipient is counted.

(7) Anincapacitated parent must still negotiate, sign and
agreeto participate in an employment plan. If theincapacity is
such that employment is not feasible now or in the future,
participation may belimited to cooperating with ORS and filing
for any assistance or benefits to which the parent may be
entitled. Ifitisbelieved theincapacity might not be permanent,
the parent will also be required to seek assistancein overcoming
the incapacity.

(8) If a household unit is eligible under both FEP and
FEPTP, payment will be made under FEP.

R986-200-203. Citizenship and Alienage Requirements.

(1) All personsin the household assistance unit who are
includedinthefinancial assistancepayment, including children,
must be a citizen of the United States or meet alienage criteria.

(2) Andienisnot eigible for financial assistance unless
the alien meets the definition of qualified alien. A qualified

dienisandien:

(@ who is paroled into the United States under section
212(d)(5) of the INA for at least one year; or

(b) who isadmitted as a refugee under section 207 of the
INA; or

(c) who isgranted asylum under section 208 of the INA;
or

(d) who isaCuban or Haitian entrant in accordance with
the requirements of 45 CFR Part 401; or

(e) whoisan Amerasian from Vietnam and was admitted
to the United States as an immigrant pursuant to Public Law
100-202 and Public Law 100-461; or

(f) whose deportation is being withheld under sections
243(h) or 241(b)(3) of the INA; or

(g) who is lawfully admitted for permanent residence
under the INA, or

(h) who is granted conditional entry pursuant to section
203(a)(7) of the INA; or

(i) who meets the definition of certain battered aliens
under Section 8 U.S.C. 1641(c).

(3) All diens granted lawful temporary or permanent
resident status under Sections 210, 302, or 303 of the
Immigration Reform and Control Act of 1986, are disqualified
from receiving financial assistance for a period of five years
from the date lawful temporary resident statusis granted.

(4) Aliens are required to provide proof, in the form of
documentation issued by the INS, of immigration status.

R986-200-204. Eligibility Requirements.

(1) Tobedigiblefor financial assistance under the FEP or
FEPTP a household assistance unit must include:

(a) apregnant woman when it has been medically verified
that she is in the third calendar month prior to the expected
month of delivery, or later, and who, if the child were born and
living with her in the month of payment, would beeligible. The
unborn childisnot includedinthefinancial assistance payment;
or

(b) at least one minor dependent child who is acitizen or
meetsthe alienage criteria. All minor children age 6 to 16 must
attend school, or be exempt under 53A-11-102, to be included
in the household assistance unit for a financial assistance
payment for that child.

(i) A minor child is defined as being under the age of 18
years and not emancipated by marriage or by court order; or

(i) an unemancipated child, at least 18 yearsold but under
19yearsold, with no high school diplomaor itsequivalent, who
isafull-time student in asecondary school, or in the equivalent
level of vocational or technica training, and the school has
verified areasonable expectation the 18 year old will complete
the program before reaching age 19.

(2) Householdsmust meet other eligibility requirementsin
R986-100 and of income, assets, and parti cipation.

(3) Persons who are fleeing to avoid prosecution of a
felony areindligible for financial assistance.

R986-200-205. How to Determine Who Is Included in the
Household Assistance Unit.

The amount of financia assistance for an eligible
household is based on the size of the household assistance unit
and the income and assets of al people in the household
assistance unit.

(1) The income and assets of the following individuals
living in the same household must be counted in determining
digibility of the household assistance unit:

(a) all natural parents, adoptive parents and stepparents,
unless expressly excluded below, who are related to and
residing in the same household as an eligible dependent child.
Natural parentage is determined as follows:

(i) A womanisthe natura parent if her name appears on
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the birth record of the child.

(ii) For aman to be determined to be the natural parent,
that relationship must be established or acknowledged. If the
parents have a solemnized marriage a the time of birth,
relationship is established;

(b) household memberswho would otherwise beincluded
but who are absent solely by reason of employment, school or
training, or who will return home to live within 30 days,

(c) dl minor siblings, half-siblings, and adopted siblings
living in the same household as an eligible dependent child; and

(d) al spousesliving in the household.

(2) The following individuals in the household are not
counted in determining the household size for determining
payment amount nor are the assets or income of theindividuals
counted in determining household eligibility:

() arecipient of SSI benefits. If the SSI recipient is the
parent andisreceiving FEP assi stancefor thechild(ren) residing
in the household, the SSI parent must cooperate with
establishing paternity and child support enforcement for the
household to be eligible. If the only dependent child isa SSl
recipient, the parent or specified relative may receive a FEP
assi stance payment which does not include that child, provided
the parent or specified relative is not on SSI and can meet al
other requirements;

(b) a child during any month in which a foster care
maintenance payment is being provided to meet the child's
needs. If the only dependent child in the household isreceiving
a foster care maintenance payment, the parent or specified
relative may still receive a FEP assistance payment which does
not include the child, provided all other eigibility, income and
asset requirements are met;

(c) an absent household member who is expected to be
gone from the household for 180 days or more unless the
absenceisdueto employment, school or training. If the absence
isdueto employment, school or training the household member
must be included.

(3) The household assistance unit can choose whether to
include or exclude the following individuas living in the
household. If included, all income and assets of that person are
counted:

(a) al absent household members who are expected to be
temporarily absent from the homefor morethan 30 but not more
than 180 consecutive days unless the absence is due to
employment, school or training. If the absence is due to
employment, school or training the household member must be
included;

(b) Native American children, or deaf or blind children,
who aretemporarily absent whilein boarding school, evenif the
temporary absence is expected to last more than 180 days;

(c) an adopted child who receives afederal, state or local
government special needs adoption payment. If the adopted
child receiving thistype of payment isthe only dependent child
inthehousehold and excluded, the parent(s) or specified rel ative
may still receive a FEP or FEPTP assistance payment which
does not include the child, provided all other digibility
requirements are met. If the household chooses to include the
adopted child in the household assistance unit under this
paragraph, the special needs adoption payment is counted as
income;

(d) former stepchildren who have no blood relationship to
a dependent child in the household. If assistance is requested
for theformer stepchildren, therulesfor specified relative apply;

(e) a specified relative. If a household requests that a
specified relative be included in the household assistance unit,
only one specified relative can be included in the financial
assistance payment regardless of how many specified relatives
are living in the household. The income and assets of all
household members are counted according to the provisions of
R986-200-241.

(4) In situations where there are children in the home for
which thereis court ordered joint custody, the Department will
determine if the children should be included in the household
assistanceunit based on the actua circumstancesand not onthe
order. If financial assistanceisallowed, thejoint custody order
might be modified by the court under the provisions of 30-3-
10.2(4) and 30-3-10.4.

(5) Theincome and assets of thefollowing individualsare
counted in determining eligibility even though theindividual is
not included in the assistance payment:

(a) ahousehold member who has been disgqualified from
the receipt of assistance because of an I[PV, (fraud
determination);

(b) ahousehold member who does not meet thecitizenship
and alienage requirements; or

(¢) a minor child who is not in school full time or
participating in self sufficiency activities.

R986-200-206. Participation Requirements.

(1) Payment of any and all financia assistance is
contingent uponall parentsinthehousehold, including adoptive
and stepparents, participating, to the maximum extent possible,
in:

(a) assessment and evauation;

(b) the completion of a negotiated employment plan; and

(c) assisting ORS in good faith to:

(i) establish the paternity of all minor children; and

(i) establish and enforce child support obligations.

(d) obtaining any and all other sources of income. If any
household member is or appears to be eligible for Ul or SSA
benefits, Workers Compensation, VA benefits or any other
benefits or forms of assistance, the Department will refer the
client to the appropriate agency and the individual must apply
for and pursue obtaining those benefits. If anindividua refuses
to apply for and pursue these benefits or assistance, the
individual isineligible for financial assistance. If theclientis
otherwise eligible for FEP or FEPTP, financia assistance will
be provided until digibility for other benefits or assistance has
been determined.

(2) Parents who have been determined to be ineligible to
beincluded inthefinancial assistance payment arestill required
to participate.

(3) Children at least 16 years old but under 18 years old,
unless they are in school full-time or in school part-time and
working less than 100 hours per month are required to
participate.

R986-200-207. Participationin Child Support Enfor cement.

(1) Receipt of child support is an important element in
increasing afamily'sincome.

(2) Every natural, legal or adoptive parent has a duty to
support hisor her children and step children eveniif thechildren
do not live in the parental home.

(3) A parent's duty to support continues until the child:

(a) reachesage 18; or

(b) is18yearsold and enrolled in high school during the
normal and expected year of graduation; or

(c) isemancipated by marriage or court order; or

(d) isamember of the armed forces of the United States;
or

(e) issalf supporting.

(4) A client receiving financial assistance automatically
assigns to the state any and al rights to child support for all
childrenwho areincludedinthe household assistanceunit while
receiving financial assistance. The assignment of rights occurs
even if the client claims or establishes "good cause or other
exception" for refusal to cooperate. The assignment of rightsto
support, cooperation in establishing paternity, and establishing
and enforcing child support is a condition of eigibility for the
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receipt of financial assistance.

(5) For each child included in the financial assistance
payment, the client must also assign any and all rights to
alimony or spousal support from the noncustodia parent while
the client receives public assistance.

(6) The client must cooperate with the Department and
ORSin establishing and enforcing the spousal and child support
obligation from any and all natural, legal, or adoptive non-
custodial parents.

(7) If aparent is absent from the home, the client must
identify and help locate the non-custodial parent.

(@) If achildisconceived or born during a marriage, the
husband is considered the legal father, even if the wife states he
is not the natural father.

(b) If thechild isborn out of wedlock, the client must also
cooperate in the establishment of paternity.

(8) ORSissolely responsible for determining if the client
is cooperating in identifying the noncustodia parent and with
child support establishment and enforcement efforts for the
purposes of receipt of financial assistance. The Department
cannot review, modify, or reject a decision made by ORS.

(9) Unless good causeis shown, financial assistance will
terminate if a parent or specified relative does not cooperate
with ORS in establishing paternity or enforcing child support
obligations.

(10) Upon natification from ORS that the client is not
cooperating, the Department will commence conciliation
proceduresasoutlined in R986-200-212. If theclient continues
to refuse to cooperate with ORS at the end of the conciliation
process, financial assistance will be terminated.

(11) Termination of financia assistance for non
cooperationisimmediate, without atwo month reduction period
outlined in conciliation, if:

(a) theclient isaspecified relativewho isnot included in
the household assistance unit; or

(b) theclient isaparent receiving SSI benefits; or

(c) theclient is participating in FEPTP.

(12) Oncethefinancia assistance has been terminated due
to the client's failure to cooperate with child support
enforcement, the client must then reapply for financial
assistance. This time, the client must cooperate with child
support collection prior to receiving any financial assistance.

(13) A specified relative, illega aien, SSI recipient, or
disqualified parent in a household receiving FEP assistance
must assign rightsto support of any kind and cooperate with all
establishment and enforcement efforts even if the parent or
relative is not included in the financial assistance payment.

R986-200-208. Good Causefor Not Cooperating With ORS.

(1) The Department is responsible for determining if the
client has good cause or other exception for not cooperating
with ORS.

(2) To establish good cause for not cooperating, the client
must file awritten request for a good cause determination and
provide proof of good cause within 20 days of the request.

(3) A client has the right to request a good cause
determination at any time, even if ORS or court proceedings
have begun.

(4) Good cause for not cooperating with ORS can be
shown if one of following circumstances exists:

(@) Thechild, for whom support is sought, was conceived
as a result of incest or rape. To prove good cause under this
paragraph, the client must provide:

(i) birth certificates;

(ii) medical records,

(iil) Department records;

(iv) records from another state or federal agency;

(v) court records; or

(vi) law enforcement records.

(b) Legal proceedings for the adoption of the child are
pending before a court. Proof is established if the client
provides copies of documents filed in a court of competent
jurisdiction.

(c) A public or licensed private social agency is helping
the client resolve the issue of whether to keep or relinquish the
child for adoption and the discussions between the agency and
client have not gone on for more than three months. The client
isrequired to providewritten noticefromthe agency concerned.

(d) The client's cooperation in establishing paternity or
securing support is reasonably expected to result in physical or
emotional harmto thechild or to theparent or specified relative.
If harm to the parent or specified relativeis claimed, it must be
significant enough to reduce that individua's capacity to
adequately care for the child.

(i) Physical or emotiona harmis considered to exist when
it resultsin, or is likely to result in, an impairment that has a
substantial effect on theindividual'sability to performdaily life
activities.

(ii) Thesource of physical or emotional harm may befrom
individuals other than the noncustodial parent.

(iii) The client must provide proof that the individua is
likely toinflict such harm or hasdone sointhe past. Proof must
be from an independent source such as:

(A) medical records or written statements from a mental
health professiona evidencing a history of abuse or current
health concern. The record or statement must contain a
diagnosis and prognosis where appropriate;

(B) court records;

(C) records from the Department or other state or federa
agency; or

(D) law enforcement records.

(5) If assistance is denied because the client is unable to
provide proof as required under Subsection (4) (a) or (d) the
client can request ahearing and present other evidence of good
cause at thehearing. If the ALJfindsthat evidence credibleand
convincing, the ALJ can make a finding of good cause under
Subsections (4) (a) or (d) based on the evidence presented by
the client at the hearing. A finding of good cause by the ALJ
can be based solely on the sworn testimony of the client.

(6) When the claim of good cause for not cooperating is
based in whole or in part on anticipated physical or emotional
harm, the Department must consider:

(a) theclient's present emotional health and history;

(b) the intensity and probable duration of the resulting
impairment;

(c) the degree of cooperation required; and

(d) the extent of involvement of the child in the action to
be taken by ORS.

(7) The Department recognizes no other exceptions, apart
from those recognized by ORS, to the requirement that a client
cooperate in good faith with ORS in the establishment of
paternity and establishment and enforcement of child support.

(8) If theclient hasexercised hisor her right to an agency
review or adjudicative proceeding under Utah Administrative
Procedures Act on the question of non-cooperation as
determined by ORS, the Department will not review, modify, or
reversethe decision of ORS on the question of non-cooperation.
If the client did not have an opportunity for areview with ORS,
the Department will refer the request for review to ORS for
determination.

(9) Once arequest for a good cause determination has
been made, all collection effortsby ORSwill be suspended until
the Department has made a decision on good cause.

(10) A client hastheright to appeal aDepartment decision
ongood causeto an ALJby following the proceduresfor appeal
found in R986-100.

(11) If a parent requests a hearing on the basis of good
cause for not cooperating, the resulting decision cannot change
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or modify the determination made by ORS on the question of
good faith.

(12) Even if the client establishes good cause not to
cooperate with ORS, if the Department supervisor determines
that support enforcement can safely proceed without the client's
cooperation, ORS may elect to do so. Before proceeding
without the client's cooperation, ORS will give the client
advance notice that it intends to commence enforcement
proceedings and give the client an opportunity to object. The
client must file his or her objections with ORS within 10 days.

(13) A determination that aclient has good cause for non-
cooperation may be reviewed and reversed by the Department
upon a finding of new, or newly discovered evidence, or a
change in circumstances.

R986-200-209. Participation in Obtaining an Assessment.

(1) Within 20 business days of the date the application for
financia assistance hasbeen compl eted and approved, theclient
will be assigned to an empl oyment counsel or and must compl ete
an assessment.

(2) The assessment evaluates a client's needs and is used
to develop an employment plan.

(3) Completion of the assessment requires that the client
provide information about:

(@) family circumstances including health, needs of the
children, support systems, and relationships;

(b) personal needs or potential barriers to employment;

(c) education;

(d) work history;

(e) skills;

(f) financia resources and needs; and

(g) any other information relevant to the client's ability to
become self-sufficient.

(4) Theclient may be required to participate in testing or
completion of other assessment tools and may be referred to
another person within the Department, another agency, or to a
company or individual under contract with the Department to
compl ete testing, assessment, and eval uation.

R986-200-210. Requirements of an Employment Plan.

(1) Within 15 business days of completion of the
assessment, the following individuals in the household
assistance unit are required to sign and make a good faith effort
to participate to the maximum extent possible in a negotiated
employment plan:

(a) All parents, including parentswhoseincomeand assets
areincluded in determining eligibility of the household but have
been determined to be indigible or disqualified from being
included in the financial assistance payment.

(b) Dependent minor children who are at least 16 years
old, who arenot parents, unlessthey arefull-timestudentsor are
employed an average of 30 hours aweek or more.

(2) The god of the employment plan is obtaining
marketabl e employment and it must contain the soonest possible
target date for entry into employment consistent with the
employability of the individual.

(3) An employment plan consists of activities designed to
help an individual become employed. For each activity there
will be:

(a) an expected outcome;

(b) an anticipated completion date;

(c) the number of participation hours agreed upon per
week; and

(d) adefinition of what will constitute satisfactory progress
for the activity.

(4) Each activity must be directed toward the goal of
increasing the household's income.

(5) Activities may require that the client:

(@) obtain immediate employment. If so, the parent client

shall:

(i) promptly register for work and commence a search for
employment for a specified number of hours each week; and

(i) regularly submit areport to the Department on:

(A) how much time was spent in job search activities;

(B) the number of job applications compl eted;

(C) theinterviews attended;

(D) the offers of employment extended; and

(E) other related information required by the Department.

(b) participatein an educational program to obtain ahigh
school diploma or its equivalent, if the parent client does not
have a high school diploma;

(c) obtain education or training necessary to obtain
employment;

(d) obtain medical, menta health, or substance abuse
treatment;

(e) resolve transportation and child care needs;

(f) relocatefrom arural areawhich would require around
trip commute in excess of two hours in order to find
employment;

) resolve any other barriers identified as preventing or
limiting the ability of the client to obtain employment, and/or

(h) participate in rehabilitative services as prescribed by
the State Office of Rehabilitation.

(6) Theclient must meet the performance expectations of
each activity in theemployment planin order to stay eligiblefor
financial assistance.

(7) Theclient must cooperatewith the Department'sefforts
tomonitor and eval uatetheclient'sactivitiesand progressunder
the employment plan, whichincludes providing the Department
with a release of information, if necessary to facilitate the
Department's monitoring of compliance.

(8) Where available, supportive serviceswill be provided
as needed for each activity.

(9) Theclient agrees, as part of the employment plan, to
cooperatewith other agencies, or with individual s or companies
under contract with the Department, as outlined in the
employment plan.

(10) An employment plan may, at the discretion of the
Department, be amended to reflect new information or changed
circumstances.

R986-200-211. Education and Training As Part of an
Employment Plan.

(1) A parent client's participation in education or training
beyond that required to obtain a high school diploma or its
equivalent is limited to the lesser of:

(@) 24 months which need not be continuous; or

(b) the completion of the education and training
requirements of the employment plan.

(2) Post high school education or training will only be
approved if al of the following are met:

The client can demonstrate that the education or
training would substantially increase the income level that the
client would be able to achieve without the education and
training, and would offset the loss of income the household
incurs while the education or training is being completed.

(b) The client does not already have a degree or skills
training certificate in a currently marketable occupation.

(c) An assessment specific to the client's education and
training aptitude has been compl eted showing the client hasthe
ability to be successful in the education or training.

(d) The mental and physical health of the client indicates
the education or training could be completed successfully and
the client could perform the job once the schooling is
compl eted.

(e) The specific employment goa that requires the
education or training is marketable in the area where the client
resides or the client has agreed to relocate for the purpose of



UAC (Asof March 1, 2004)

Printed: May 11, 2004

Page 149

employment once the education/training is compl eted.

(f) Theclient, when determined appropriate, iswilling to
complete the education/training as quickly as possible, such as
attending school full time which may include attending school
during the summer.

(g) Theclient can redistically complete the requirements
of the education or training program within the required time
frames or time limits of the financial assistance program,
including the 36 month lifetime limit for FEP and FEPTP, for
which the client is eligible.

(3) A parent client may participatein education or training
for up to six months beyond the 24-month limit if:

(@) the parent client is employed for 80 or more hours per
month during each month of the extension; and

(b) circumstances beyond the control of the client
prevented completion within 24 months; and

(c) the Department director or designee determines that
extending the 24 month limit is prudent because other
employment, education, or training options do not enable the
family to meet the objective of the program.

(4) A parent client with a high school diploma or
equivaent who hasreceived 24 months of education or training
whilereceiving financial assistance must participatein full time
work activities. Full time work activities is defined as at |east
part time education or training and 80 hours or more of work per
month with a combined minimum of 30 hourswork, education,
training, and/or job search of 30 hours per week.

(5) Graduate work can never be approved or supported as
part of an employment plan.

R986-200-212. Conciliation and Termination of Financial
Assistance for Failureto Comply.

If aclient who isrequired to participate in an employment
plan consistently failsto show good faith in complying with the
employment plan, the Department will terminate all or part of
the financial assistance. This will apply if the Department is
notified that the client has failed to cooperate with ORS as
provided in R986-200-207. A termination for the reasons
mentioned in this paragraph will occur only after the
Department attempts conciliation through the following three-
step process:

(1) In step one, the employment counselor will attempt to
discuss compliance with the client and explore solutions. If
compliance is not resolved the counselor will move to the
second step.

(2) In step two, the employment counselor will request a
meeting with the client, the employment counselor, the
counselor's supervisor and any other Department or allied entity
representatives, if appropriate, who might assist in encouraging
participation. If aresolution cannot be reached, the household
assistanceunit'sfinancial assistance payment will bereduced by
$100 per month. If the client does not attend the meeting, the
meeting will be held in the client's absence. As soon as the
client makes a good faith effort to comply, the $100 reduction
will cease.

(3) Instep three, the employment counselor will continue
to attempt a face to face meeting between the client and
appropriate Department and alied entity representatives, if
appropriate, to prevent the termination of financial assistance.
If after two months the client continues to show a failure to
make a good faith effort to participate, financial assistance will
terminate.

(@ The two month reduction in assistance must be
consecutive. |If aclient's assistance is reduced for one month
and then the client agrees and demonstrates a willingness to
participate to the maximum extent possible, assistance is
restored at thefull amount. If the client later stops participating
to the maximum extent possible, the client's assistance must be
reduced for two additional consecutive months before a

termination can occur.

(b) The two month reduction must immediately precede
the termination. |f the client's assistance was reduced during
months other than the two months immediately prior to the
termination, those monthsdo not satisfy the requirementsof this
rule.

(c) If aclient's assistance has been reduced for failure to
participate, and the client then agrees to participate within the
same month, the Department may restore the $100. Any month
in which the $100 was restored will not count toward the two
month reduction period necessary to terminate assistance.

(d) If aclient has demonstrated a pattern and practice of
having assistance reduced, agreeing to participate and having
the reduction restored, but failing to follow through so that
another period of reduction results, the Department may
continue the reduction even if the client agrees to participate
until such time asthe client demonstrates agenuine willingness
to participate.

(4) Termination of assistance for non-participation is
immediate without a two month reduction of assistance for:

(a) adependent child age 16 or older if that child is not
attending school; or

(b) aparent on FEPTP.

(5) If financia assistance has been terminated for failure
to participateand theclient reappliesfor financial assistance, the
client must successfully completeatrial participation period of
no longer than two weeks before the client is eligible for
financial assistance. The trial participation period may be
waived only if the client has cured all previous participation
issues prior to re-application.

R986-200-213. Financial Assistancefor a Minor Parent.

(1) Financia assistance may be provided to asingle minor
parent who resides in a place of residence maintained by a
parent, legal guardian, or other adult rel ative of the single minor
parent, unless the minor parent is exempt.

(2) The single minor parent may be exempt when:

(a) Theminor parent hasno living parent or legal guardian
whose whereabouts is known; or

(b) Noliving parent or legal guardian of the minor parent
alows the minor parent to livein his or her home; or

() The minor parent lived apart from his or her own
parent or legal guardian for aperiod of at |east one year before
either the hirth of the dependent child or the parent's having
made application for FEP and the minor parent was self
supporting during this same period of time; or

(d) Thephysical or emotional health or safety of the minor
parent or dependent child would be jeopardized if they resided
in the same residence with the minor parent's parent or legal
guardian. A referral will be made to DCFS if alegations are
made under this paragraph.

(3) Prior to authorizing financia assistance, the
Department must approve the living arrangement of al single
minor parents exempt under section (2) above. Approval of the
living arrangement is not a certification or guarantee of the
safety, quality, or condition of the living arrangements of the
single minor parent.

(4) All minor parentsregardless of theliving arrangement
must participate in education for parenting and life skills in
infant and child wellness programs operated by the Department
of Health and, for not less than 20 hours per week:

(a) attend high school or an alternative to high schoal, if
the minor parent does not have a high school diploma;

(b) participatein education and training; and/or

(c) participate in employment.

(5) If asingle minor parent resides with a parent, the
Department shall include the income of the parent of the single
minor parent in determining the single minor parent'seligibility
for financia assistance.
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(6) If asingle minor parent resides with a parent who is
receiving financial assistance, the single minor parent is
included in the parent's household assistance unit.

(7) If asingle minor parent receives financia assistance
but does not reside with a parent, the Department shall seek an
order requiring that the parent of the single minor parent
financially support the single minor parent.

R986-200-214. Assistance for Specified Relatives.

(1) Specified relativesinclude:

grandparents;

(b) brothersand sisters;

() stepparents;

(d) stepbrothersand stepsisters;

(e) auntsand uncles;

(f) first cousins;

(g) first cousins once removed;

(h) nephews and nieces,

(i) peopleof prior generations as designated by the prefix
grand, great, great-great, or great-great-great;

(j) anatural parent whose parental rights were terminated
by court order;

(k) brothersand sisters by legal adoption;

(1) the spouse of any person listed above;

(m) the former spouse of any person listed above;

(n) persons who meet any of the above relationships by
means of a step relationship even if the marriage has been
terminated; and

(o) individuals who can prove they met one of the above
mentioned rel ationshipsviaabl ood rel ationshi p even though the
legal relationship has been terminated.

(2) The Department shall require compliance with Section
30-1-4.5

(3) A specified relative may apply for financial assistance
for the child. If the child is otherwise eligible, the FEP rules
apply with the following exceptions:

(a) Both parents must be absent from the home where the
child lives; and

(b) The child must be currently living with, and not just
visiting, the specified relative; and

(c) Theparents obligationtofinancially support their child
will be enforced and the specified relative must cooperate with
child support enforcement; and

(d) If the parent(s) state they are willing to support the
child if the child would return to live with the parent(s), the
child is ineligible unless there is a court order removing the
child from the parent(s)' home.

(4) If the specified relative is currently receiving FEP or
FEPTP, the child must be included in that household assistance
unit.

(5) Theincome and resources of the specified relative are
not counted unless the specified relative requests inclusion in
the household assistance unit.

(6) If the specified relativeis not currently receiving FEP
or FEPTP, and the specified relative does not want to be
included in the financia assistance payment, the specified
relative shall be paid, on behaf of the child, the full standard
financia assistance payment for one person. The size of the
financia assistance payment shall beincreased accordingly for
each additiona eligible child in the household assistance unit
excluding the dependent child(ren) of the specified relative.
Since the specified relative is not included in the household
assistance unit, the income and assets of the specified relative,
or the relative's spouse, are not counted.

(7) Thespecified relativemay request to beincluded inthe
household assistance unit. If the specified relative is included
in the household assistance unit, the household must meet all
FEP eligibility requirements including participation
requirements and asset limits.

(8) Incomedigibility for aspecified relative who wantsto
be included in the household assistance unit is caculated
according to R986-200-241.

R986-200-215. Family Employment Program Two Parent
Household (FEPTP).

(1) FEPTP is for households otherwise eligible for FEP
but with two able-bodied parents in the household.

(2) Familiesmay only participateinthisprogramfor seven
months out of any 13-month period. Months of participation
count toward the 36-month time limit in Sections 35A-3-306
and R986-200-217.

(3) One parent must participate 40 hours per week, as
defined in the employment plan. That parent is referred to as
the primary parent. The primary parent does not need to bethe
primary wage earner of the household. Theprimary parent must

end:

(@ 32 hours a week in paid employment and/or work
experience and training. At least 16 hours of those 32 hours
must be spent at acommunity work site or in paid employment.
If the primary parent isunder age 25 and has not completed high
school or an equivalent course of education, time spent in
educational activities to obtain a high school degree or its
equivalent can count toward the minimum 16-hour work
requirement. Trainingislimited to short term skillstraining, job
search training, or adult education; and

(b) eight hours a week participating in job search
activities. The Department may reduce the number of hours
spent in job search activities if it is determined the parent has
explored al local employment options. Thiswould not reduce
the total requirement of 40 hours of participation.

(4) Theother parentisrequired to participate 20 hours per
week as defined in the employment plan, unless there is good
cause for not participating. Participation consists of a
combination of paid employment, community work, job search,
adult education, and skillstraining.

(5) Participation requirements for refugee parents can
include English language instruction (English for Speakers of
Other Languages (ESOL akaESL) or refugee social adjustment
services or targeted assistance activities or al three. English
language instruction must be provided concurrently with, and
not sequential to employment or employment related services.

(6) Participation may be excused only for the following
reasons.

(@) lllness. Verification of illness will be required for an
illness of more than three days, and may be required for periods
of three days or less; or

(b) good cause as determined by the Department. Good
cause may include such things as death or grave ilinessin the
immediate family, unusua child care problems, or
transportation problems.

) The parents cannot share the participation
requirements, but the Department may agree to change the
assignments at the end of a participation period.

(8) Payment is made twice per month and only after proof
of participation. Payment is based on the number of hours of
participation by the primary parent. The base amount of
assistance is equal to the FEP payment for the household size.
The base FEP payment isthen prorated based on the number of
hours which the primary parent participated up to a maximum
of 40 hours of participation per week. In no event can the
financial assistance payment per month for aFEPTP household
be more than for the same size household participating in FEP.

(9) If it isdeterminated by the employment counselor that
one of the parents has failed to participate to the maximum
extent possible:

(a) if it is the primary parent, assistance for the entire
household unit will terminate immediately. There is no two
month period of reduction of assistance; or
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(b) if it isthe other parent, that parent will be disqualified
from the assistance unit. The disqualified parent'sincome and
assetswill still be counted for eigibility, but that parent will not
be counted for determining the financia assistance payment.

(10) Because payment ismade after performance, advance
noticeisnot required to terminate or reduce assistance payments
for households participating in FEPTP. However, if the client
requests ahearing within 10 days of thetermination, payment of
financia assistance based on participation can continue during
the hearing process as provided in R986-100-134.

(11) The parents must meet all other requirements of FEP
including but not limited to, income and asset limits,
cooperation with ORS if there are legally responsible persons
outside of the household assistance unit, signing a participation
agreement and employment plan and applying for other
assistance or benefits to which they might be entitled.

R986-200-216. Diversion.

(1) Diversion is a one-time financial assistance payment
provided to help a client avoid receiving extended cash
assistance.

(2) In determining whether a client should receive
diversion assistance, the Department will consider the
following:

a) the applicant's employment history;

(b) thelikelihood that the applicant will obtain immediate
full-time employment;

(c) the applicant's housing stability; and

(d) the applicant's child care needs, if applicable.

(3) To beédligible for diversion the applicant must;

(a) have aneed for financial assistance to pay for housing
or substantial and unforseen expenses or work related expenses
which cannot be met with current or anticipated resources;

(b) show that withinthediversion period, theapplicant will
be employed or have other specific means of self support, and

(c) meet al eligibility criteria for a FEP financial
assistance payment except the applicant does not need to
cooperate with ORS in obtaining support. If the client is
applying for other assistance such as medical or child care, the
client will have to follow the dligibility rules for that type of
assi stance which may require cooperation with ORS.

(4) If the Department and the client agree diversion is
appropriate, the client must sign a diversion agreement listing
conditions, expectations and participation requirements.

(5) Thediversion payment may not exceed threetimesthe
monthly financial assistance payment for the household size.
All income expected to be received during the three-month
period including wages and child support must be considered
when negotiating the appropriate diversion payment amount.

(6) Child support will belongto theclient during thethree-
month period, whether received by the client directly or
collected by ORS. ORS will not use the child support to offset
or reimburse the diversion payment.

(7) Theclient must agree to have the financia assistance
portion of the application for assistance denied.

(8) If adiversion payment is made and the client later
decides to reapply for financial assistance within three months
of thedate of the original application, theinitial application date
will be used and theamount of the diversion payment previously
issued will be prorated over the three months and subtracted
from the payment(s) to which the household unit is eligible.

(9) Diversion assistance is not available to clients
participating in FEPTP. This is because FEPTP is based on
performance and payment can only be made after performance.

R986-200-217. TimeLimits.

(1) Except as provided in R986-212-218 and in Section
35A-3-306, a family cannot receive financia assistance under
the FEP or FEPTP for more than 36 months.

(2) Thefollowing monthscount toward the 36-monthtime
limit regardless of whether thefinancial assistance payment was
made in this or any other state:

(@ each month when the family received financial
assi stance beginning with the month of January, 1997;

(b) each month beginning with January, 1997, where a
parent resided in the household, the parent's income and assets
were counted in determining the househol d's eligibility, but the
parent was disqualified from being included in the financia
payment. Disqualification occurs when a parent has been
determined to have committed fraud in the receipt of public
assistance or when the parent is an indligible alien; and

(c) each month when financia assistance was reduced or
a partia financial assistance payment was received beginning
with the month of January, 1997.

(3) Monthswhich do not count toward the 36 month time
limit are:

() monthswhere both parents were absent fromthe home
and dependent children were cared for by a specified relative
who elected to be excluded from the household unit;

(b) months where the client received financia assistance
asaminor child and was not the head of ahousehold or married
to the head of a household;

(©) months during which the parent lived in Indian
country, as defined in Title 18, Section 1151, United States
Code 1999, or an Alaskan Native village, if the most reliable
data available with respect to the month, or a period including
the month, indicate that at least 50% of the adults living in
Indian country or in the village were not employed; or

(d) months when a parent resided in the home but were
excluded from the household assistance unit. A parent is
excluded when they receive SSI benefits.

(e) thefirst diversion period in any 12 month period of
time is not counted toward the 36 month time limit. A second
diversion period within 12 months will count as one month
toward the 36 month timelimit. If aclient has aready used 36
months of financial assistance, the client is not eligible for
diversion assistance unlesstheclient meets one of the extension
criteria in R986-200-218 in addition to all other eigibility
criteria of diversion assistance.

R986-200-218. Exceptionsto the Time Limit.

Exceptionsto thetimelimit may be allowed on amonth by
month basisfor up to 20 percent of the average monthly number
of families receiving financial assistance from FEP and FEPTP
during the previous Federa fiscal year for the following
reasons:

(1) A hardship under Section 35A-3-306 isdetermined to
exist when a parent:

(@) is determined to be medically unable to work. The
client must provide proof of inability to work in one of the
following ways:

(i) receipt of disability benefits from SSA; or

(i) receipt of VA Disahility benefits based on the parent
being 100 percent disabled; or

(iii) placement onthe Division of Servicesto Peoplewith
Disabilities waiting list. Being on thewaiting list indicatesthe
person has met the criteriafor adisability; or

(iv) iscurrently receiving Temporary Total or Permanent
Total disability Worker's Compensation benefits; or

(v) amedica statement completed by amedica doctor, a
licensed Advanced Practice Registered Nurse, a licensed
Physician's Assistant, or a doctor of osteopathy, stating the
parent hasamedical condition supported by medical evidence,
which prevents the parent from engaging in work activities
capable of generating income of at least $500 a month. The
statement must be completed by a professional skilled in both
the diagnosis and treatment of the condition; or

(vi) a statement completed by a licensed clinical social



UAC (Asof March 1, 2004)

Printed: May 11, 2004

Page 152

worker, licensed psychologist, or psychiatrist stating that the
parent has been diagnosed with a mental health condition that
prevents the parent from engaging in work activities capable of
generating income of at least $500 amonth. Substance abuseis
considered the same as mental health condition; or

(b) isunder age 19 through the month of their nineteenth
birthday; or

(c) is currently engaged in an approved full-time job
preparation, educational or training activity which the parent
was expected to complete but completion within the 36 months
was not possible through no fault of the parent. Additionally, if
the parent has previously received, beginning with the month of
January 1997, 24 months of financial assistancewhile attending
educational or training activities, good cause for additional
months must be shown and approved; or

(d) waswithout fault and adelay inthe delivery of services
provided by the Department occurred. Thedelay must have had
an adverse effect on the parent causing a hardship and
preventing the parent from obtaining employment. An
extension under this section cannot be granted for more than the
length of the delay; or

(e) movedto Utah after exhausting 36 months of assistance
in another state or states and the parent did not receive
supportive services in that state or states as required under the
provisions of PRWORA. To beéligiblefor an extension under
thissection, thefailureto receive supportive services must have
occurred through no fault of the parent and must contribute to
the parent's inability to work. An extension under this section
can never be for longer than the delay in services; or

(f) completed an educational or training program at the
36th month and needs additional timeto obtain employment; or

(g) isunableto work becausethe parent isrequired in the
home to meet the medical needs of a dependent. Proof,
consisting of amedical statement from amedical doctor, doctor
of osteopathy, licensed clinical social worker or licensed
psychologist, is required unless the dependent is on the Travis
C medicaid waiver program. The medical statement must
include al of the following:

(i) thediagnosis of the dependent's condition,

(i) the recommended treatment needed or being received
for the condition,

(iii) the length of time the client will be required in the
home to care for the dependent, and

(iv) whether the client is required to be in the home full-
time or part-time.

(2) Additiona months of financia assistance may be
provided if the family includes an individual who has been
battered or subjected to extreme cruelty which is a barrier to
employment and the implementation of the time limit would
make it more difficult to escape the situation. Battered or
subjected to extreme cruelty means:

(a) physical actswhich resulted in, or threatened to result
in, physical injury to the individual;

(b) sexual abuse;

(c) sexud activity involving a dependent child;

(d) being forced as the specified relative of a dependent
child to engage in nonconsensual sexual acts or activities;

(e) threats of, or attempts at, physical or sexua abuse;

(f) mental abuse which includes stalking and harassment;
or

(g) neglect or deprivation of medical care.

(3) An exception to the time limit can be granted for a
maximum of an additiona 24 monthsif:

(@) during the previous month, the parent client was
employed for no less than 80 hours; and

(b) during at least six of the previous 24 months, the parent
client was employed for no less than 80 hours a month.

(c) If, at the end of the 24-month extension, the parent
client quaifiesfor an extension under Sections (1) or (2) of this

rule, an additional extension can be granted under the
provisions of those sections.

(4) All clients receiving an extension must continue to
participate, to the maximum extent possible, in an employment
plan. Thisincludes cooperating with ORS in the collection of
establishment and enforcement of child support and the
establishment of paternity, if necessary.

(5) If a household filing unit contains more than one
parent, and one parent has received at least 36 months of
assistance as a parent, then the entire filing unit is indigible
unless both parents meet one of the exceptions listed above.
Both parents need not meet the same exception.

(6) A family in which the only parent or both parents are
ingligible aliens cannot be granted an extension under Section
(3) above or for any of the reasonsin Subsections (1)(c),(d),(€)
or (f). Thisisbecauseindigible aliens are not legally able to
work and supportive services for work, education and training
purposes are inappropriate.

(7) A client who is no longer eligible for financial
assistance may be eligible for other kinds of public assistance
including Food Stamps, Child Care Assistance and medical
coverage. The client must follow the appropriate application
process to determine eligibility for assistance from those other
programs.

R986-200-219. Emergency Assistance (EA) for Needy
Families With Dependent Children.

(1) EA isprovided in an effort to prevent homelessness.
It is a payment which is limited to use for utilities and rent or
mortgage.

(2) To beé€ligible for EA the family must meet all other
FEP requirements except:

(&) the client need only meet the "gross income" test.
Gross income which is available to the client must be equal to
or less than 185 percent of the standard needs budget for the
client'sfiling unit; and

(b) theclient isnot required to enter into an employment
plan or cooperate with ORS in obtaining support.

(3) The client must be homeless, in danger of becoming
homeless or having the utilities at the home cut off due to a
crisis situation beyond the client's control. The client must
show that:

(a) Thefamily isfacing eviction or foreclosure because of
past duerent or mortgage paymentsor unpaid utility billswhich
result from the crisis; and

(b) A onetime EA payment will enable the family to
obtain or maintain housing or prevent the utility shut off while
they overcome the temporary crisis; and

(c) Assistancewith onemonth'srent or mortgage payment
is enough to prevent the eviction, foreclosure or termination of
utilities; and

(d) Theclient hasthe ahility to resolve past due payments
and pay future months' rent or mortgage payments and utility
bills after resolution of the crisis; and

(e) Theclient has exhausted al other resources.

(4) Emergency assistance is available for only 30
consecutive days during a year to any client or that client's
household. If, for example, aclient receives an EA payment of
$300 for rent on April 1 and requests an additional EA payment
of $200 for utilities on or before April 30 of that sameyear, the
request for an EA payment for utilitieswill be considered. If the
request for an additional payment for utilitiesismadeafter April
30, it cannot be considered for payment. The client will not be
digible for another EA payment until April 1 of the following
year. A year isdefined as 365 daysfollowing theinitial date of
payment of EA.

(5) Payments will not exceed $300 per family for one
month's rent payment or $500 per family for one month's
mortgage payment, and $200 for one month's utilities payment.
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R986-200-220. Mentors.

(1) The Department will recruit and train volunteers to
serve as mentors for parent clients. The Department may elect
to contract for the recruitment and training of the volunteers.

(2) A mentor may advocate on behalf of aparent client and
help aparent client:

(a) develop life skills;

(b) implement an employment plan; or

(c) obtain services and support from:

(i) thevolunteer mentor;

(ii) the Department; or

(i) civic organizations.

R986-200-230. Assets Counted in Deter mining Eligibility.

(1) All available assets, unless exempt, are counted in
determining eligibility. Anasset isavailablewhentheapplicant
or client ownsit and has the ability and the legal right to sell it
or dispose of it. Anitemis never counted as both income and
an asset in the same month.

(2) Thevalueof an asset isdetermined by itsequity value.
Equity value is the current market value less any debts still
owing on the asset. Current market value is the asset's selling
price on the open market as set by current standards of appraisal.

(3) Bothreal and personal property are considered assets.
Real property isan itemthat isfixed, permanent, or immovable.
This includes land, houses, buildings, and trailer homes.
Personal property is any item other than real property.

(4) If an asset is potentidly available, but a lega
impediment to making it availableexists, itisexempt until it can
bemadeavailable. Theapplicant or client must take appropriate
steps to make the asset available unless:

() Reasonable action would not be successful in making
the asset available; or

(b) The probable cost of making the asset available
exceedsits value.

(5) The vaue of countable real and personal property
cannot exceed $2,000.

(6) If the household assets are below the limitson thefirst
day of the month the household is eligible for the remainder of
the month.

R986-200-231. Assets That Are Not Counted (Exempt) for
Eligibility Purposes.

The following are not counted as an asset when
determining eligibility for financial assistance:

(1) the home and its contents, unless any single item of
persona property has avalue over $1,000, then only that item
is counted toward the $2,000 limit;

(2) thevaueof thelot onwhich the home standsis exempt
if it does not exceed the average size of residential lots for the
community in which it islocated. The value of the property in
excess of an average sizelot is counted if marketable;

(3) Water rights attached to the home property are exempt;

(4) amaximum of $8,000 equity value of onevehicle. The
entire equity value of one vehicle equipped to transport a
disabled individua is exempt from the asset limit even if the
vehicle has avaluein excess of $8,000;

(5) withtheexception of real property, thevaue of income
producing property necessary for employment;

(6) the value of any reasonable assistance received for
post-secondary education;

(7) bonafide loans, including reverse equity loans;

(8) per capita payments or any asset purchased with per
capita payments madeto tribal members by the Secretary of the
Interior or the tribe;

(9) maintenance items essential to day-to-day living;

(10) life estates;

(11) an irrevocable trust where neither the corpus nor
income can be used for basic living expenses;

(12) For refugees, as defined under R986-300-303(1),
assets that remain in the refugee's country of origin are not
counted;

(13) one buria plot per member of the household. A
burial plotisaburial space and any item related to repositories
used for the remains of the deceased. This includes caskets,
concrete vaults, urns, crypts, grave markers, etc. If the
individua owns a grave site, the value of which includes
opening and closing, the opening and closing is also exempt;

(14) aburial/funeral fund up to a maximum of $1,500 per
member of the household;

(@) Thevaue of any irrevocable buria trust is subtracted
from the $1,500 burial/funeral fund exemption. If the
irrevocable burial trust is valued at $1,500 or more, it reduces
the burial/funeral fund exemption to zero.

(b) After deducting any irrevocable burial trust, if thereis
still abalancein the burial/funeral fund exemption amount, the
remaining exemption is reduced by the cash value of any burial
contract, funeral plan, or funds set aside for burial up to a
maximum of $1,500. Any amount over $1,500 is considered an

(15) Any interest which is accrued on an exempt burial
contract, funeral plan, or funds set aside for burial isexempt as
income or assets. If an individual removes the principal or
interest and uses the money for a purpose other than the
individual'sburial expenses, theamount withdrawniscountable
income; and

(16) any other property exempt under federal law.

R986-200-232. Considerationsin Evaluating Real Property.

(1) Any nonexempt real property that an applicant or client
is making a bonafide effort to sell is exempt for a nine-month
period provided the applicant or client agreesto repay, fromthe
proceedsof thesale, theamount of financial assistancereceived.
Bonafide effort to sell means placing the property up for sale at
aprice no greater than the current market value. Additionally,
to qualify for thisexemption, theapplicant or client must assign,
to the state of Utah, a lien against the real property under
consideration. If the property is not sold during the period of
timethe client was receiving financial assistanceor if the client
losesdigibility for any reason during the nine-month period, the
lien will not be released until repayment is made.

(2) Paymentsreceived on asales contract for the sale of an
exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days of
receipt and the purchase is completed within 90 days. If more
than 90 daysis needed to complete the actual purchase, one 90-
day extension may be granted. Proceeds are defined as all
payments made on the principal of the contract. Proceeds do
not include interest earned on the principal which iscounted as
income.

R986-200-233. Considerations in Evaluating Household
Assets.

(1) The assets of a disqualified household member are
counted.

(2) The assets of a ward that are controlled by a legal
guardian are considered available to the ward.

(3) Theassets of an ineligible child are exempt.

(4) When anineligible alien is a parent, the assets of that
dien parent are counted in determining eligibility for other
family members.

(5) Certain aliens who have been legally admitted to the
United States for permanent residence must have the income
and assetsof their sponsorsconsideredindetermining eligibility
for financial assistance under applicable federal authority in
accordance with R986-200-243.

R986-200-234. Income Counted in Determining Eligibility.
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(1) The amount of financial assistance is based on the
household's monthly income and size.

(2) Household income means the payment or receipt of
countableincomefromany sourceto any member countedinthe
household assistance unit including:

(@) children; and

(b) people who are disqualified from being counted
because of aprior determination of fraud (IPV) or because they
arean indigible dien.

(3) Theincome of SSI recipientsis not counted.

(4) Countable income isgrossincome, whether earned or
unearned, |ess allowable exclusions listed below.

(5) Money is not counted as income and an asset in the
same month.

(6) If an individua has elected to have a voluntary
reduction or deduction taken from an entitlement to earned or
unearned income, the voluntary reduction or deduction is
counted as gross income. Voluntary reductions include
insurance premiums, savings, and garnishmentsto pay an owed
obligation.

R986-200-235. Unearned Income.

(1) Unearned incomeisincome received by an individual
for which the individual performs no service.

(2) Countable unearned income includes:

(@) pensions and annuities such as Railroad Retirement,
Socia Security, VA, Civil Service;

(b) disability benefits such as sick pay and workers
compensation payments unless considered as earned income;

(c) unemployment Insurance;

(d) strike or union benefits;

(e) VA dlotment;

(f) income from the GlI Bill;

(g) assigned support retained in violation of statute is
counted when arequest to do so has been generated by ORS;

(h) payments received from trusts made for basic living
expenses,

(i) payments of interest from stocks, bonds, savings, loans,
insurance, asalescontract, or mortgage. Thisappliesevenif the
payments are from the sale of an exempt home. Payments made
for the down payment or principal are counted as assets;

(i) inheritances;

(k) life insurance benefits;

(I) payments from an insurance company or other source
for persona injury, interest, or destroyed, |ost or stolen property
unless the money is used to replace that property;

(m) cash contributions from any source including family,
achurch or other charitable organization;

(n) rental income if the rental property is managed by
another individual or company for the owner. Income from
rental property managed by someonein thehousehol d assistance
unit is considered earned income;

(o) financial assistance payments received from another
state or the Department from another type of financial assistance
program including a diversion payment; and

(p) payments from Job Corps and Americorps living
allowances.

(3) Unearned income which is not counted (exempt):

(a) cash gifts for specia occasions which do not exceed
$30 per quarter for each person in the househol d assistance unit.
The gift can be divided equally among al members of the
household assistance unit;

(b) bonafideloans, including reverse equity loans on an
exempt property. A bonafideloan meansaloan which hasbeen
contracted in good faith without fraud or deceit and genuinely
endorsed in writing for repayment;

(c) the value of food stamps, food donated from any
source, and the value of vouchers issued under the Women
Infants and Children program;

(d) any per capita payments made to individua tribal
members by either the secretary of interior or the tribe are
excluded. Income to tribal members derived from privately
owned land is not exempt;

(e) any payments made to household members that are
declared exempt under federal law;

(f) the value of governmental rent and housing subsidies,
federal relocation assistance, or EA issued by the Department;

) money from atrust fund to provide for or reimburse
the household for a specific item NOT related to basic living
expenses. This includes medical expenses and educational
expenses. Money from atrust fund to provide for or reimburse
a household member for basic living expensesis counted;

(h) travel and training allowances and reimbursements if
they are directly related to training, education, work, or
volunteer activities,

(i) al unearnedincomein-kind. In-kind meanssomething,
such as goods or commodities, other than money;

(j) thirty dollarsof theincomereceived fromrental income
unless greater expenses can be proven. Expensesin excess of
$30 can be alowed for:

(i) taxes;

(if) attorney fees expended to make the rental income
available;

(iii) upkeep and repair costs necessary to maintain the
current value of the property; and

(iv) interest paid on aloan or mortgage made for upkeep
or repair. Payment on the principal of the loan or mortgage
cannot be excluded;

(k) if mealsare provided to aroomer/boarder, the value of
aone-person food stamp allotment for each roomer/boarder;

(I) payments for energy assistance including H.E.A.T
payments, assistance given by a supplier of home energy, and
in-kind assistance given by a private non-profit agency;

(m) federal and state income tax refunds and earned
income tax credit payments;

(n) payments made by the Department to reimburse the
client for education or work expenses, or a CC subsidy;

(o) income of an SSl recipient. Neither the payment from
SSI nor any other income, including earned income, of an SSI
recipient isincluded;

(p) payments from a person living in the household who
is not included in the household assistance unit, as defined in
R986-200-205, when the payment isintended and used for that
person's share of the living expenses,

(q) educationa assistance and college work study except
Veterans Education Assistance intended for family members of
the student; and

(r) for arefugee, asdefined in R986-300-303(1), any grant
or assistance, whether cash or in-kind, received directly or
indirectly under the Reception and Placement Programs of
Department of State or Department of Justice.

R986-200-236. Earned Income.

(1) All earnedincomeiscounted when it isreceived even
if it is an advance on wages, salaries or commissions.

(2) Countable earned income includes:

(a) wages, except Americorps*Vistaliving allowancesare
not counted;

(b) saaries;

(c) commissions;

(d) tips;

(e) sick pay which is paid by the employer;

(f) temporary disability insurance or temporary workers
compensation payments which are employer funded and made
to an individual who remains employed during recuperation
fromatemporary illnessor injury pending theempl oyee'sreturn
tothejob;

(g) rental income only if managerial duties are performed



UAC (Asof March 1, 2004)

Printed: May 11, 2004

Page 155

by the owner to receive theincome. The number of hours spent
performing those duties is not a factor. If the property is
managed by someone other than the individual, the income is
counted as unearned income;

(h) net income from self-employment less allowable
expenses, including income over a period of time for which
settlement is made at one given time. The periodic payment is
annualized prospectively. Examples include the sale of farm
crops, livestock, and poultry;

(i) training incentive payments and work alowances, and

j) earned income of dependent children.

(3) Incomethat is not counted as earned income:

(@) income for an SSI recipient;

(b) reimbursements from an employer for any bona fide
work expense;

(c) alowancesfrom an employer for travel and training if
the allowance is directly related to the travel or training and
identifiable and separate from other countable income; or

(d) Earned Income Tax Credit (EITC) payments.

R986-200-237. Lump Sum Payments.

(1) Lump sum payments are one-time windfals or
retroactive paymentsof earned or unearnedincome. Lump sums
include but are not limited to, inheritances, insurance
settlements, awards, winnings, gifts, and severance pay,
including when a client cashes out vacation, holiday, and sick
pay. They dso include lump sum payments from Social
Security, VA, Ul, Worker's Compensation, and other one-time
payments. Paymentsfrom SSA that are paid out in installments
are not considered lump sum payments but as income, even if
paid less often than monthly.

(2) Thefollowing lump sum payments are not counted as
income or assets:

() any kind of lump sum payment of excluded earned or
unearned income. |f theincome would have been excluded, the
lump sum payment is aso excluded. This includes SSI
payments and any EITC; and

(b) insurance settlements for destroyed exempt property
when used to replace that property.

(3) The net lump sum payment is counted as income for
the month it isreceived. Any amount remaining after the end of
that month is considered an asset.

(4) The net lump sum isthe portion of the lump sum that
isremaining after deducting:

(a) legal fees expended in the effort to makethe lump sum
available;

(b) payments for past medical billsif the lump sum was
intended to cover those expenses; and

(c) funeral or buriad expenses, if the lump sum was
intended to cover funeral or burial expenses.

(5) A lump sum paid to an SSI recipient is not counted as
income or an asset except for thosereci pientsreceiving financial
assistance from GA or WTE.

R986-200-238. How to Calculate Income.

(1) Todetermineif aclientiséeligiblefor, and the amount
of, afinancial assistance payment, the Department estimatesthe
anticipated income, assetsand household sizefor eachmonthin
the certification period.

(2) The methods used for estimating income are:

(a) income averaging or annualizing which meansusing a
history of past income that is representative of future income
and averaging it to determine anticipated future monthly
income. It may be necessary to evaluate the history of past
income for afull year or more; and

(b) income anticipating which means using current facts
such asrate of pay and hourly wageto anticipate future monthly
income when no reliable history is available.

(3) Monthly income is calculated by multiplying the

average weekly income by 4.3 weeks. If aclient is paid every
two weeks, the income for those two weeks is multiplied by
2.15 weeks to determine monthly income.

(4) The Department's estimate of income, when based on
the best available information at the time it was made, will be
determined to be an accurate reflection of the client'sincome.
If itislater determined the actual income was different than the
estimate, no adjustment will be made. If the client notifiesthe
Department of a change in circumstances affecting income, the
estimated income can be adjusted prospectively but not
retrospectively.

R986-200-239. How to Determine the Amount of the
Financial Assistance Payment.

(1) Once the household's size and income have been
determined, the gross countable income must be less than or
equal to 185 percent of the Standard Needs Budget (SNB) for
the size of the household. Thisisreferred to asthe"grosstest".

(2) If the gross countable income is less than or equal to
185 percent of the SNB, the following deductions are allowed:

(a) awork expense alowance of $100 for each person in
the household unit who is employed;

(b) adependent care deduction as described in (3) below;

(c) child support paid by a household member if legaly
owed to someone not included in the household; and

(d) fifty percent of the remaining earned income, after the
deductions in (a), (b) and (c) above, if the individual has
received afinancial assi stance payment from the Department for
one or more of the immediately preceding four months.

(3) The amount of the dependant care deduction is set by
the Department and based on the number of hours worked by
the parent and the age of the dependant needing care. It can
only be deducted if the dependant care:

(a) ispaid for the care of a child or adult member of the
household assistance unit, or a child or adult who would be a
member of the household assistance unit except that this person
receives SSI. An adult's need for care must be verified by a
doctor; and

(b) isnot subsidized, in wholeor in part, by aCC payment
from the Department; and

(c) isnot paid to an individual who isin the household
assistance unit.

(4) After deducting the amountsallowed under paragraph
(2) above, the resulting net income must be less than 100
percent of SNB for size of the household assistance unit. If the
net incomeisequal to or greater than the SNB, thehousehold is
not eligible.

(5) If the net incomeislessthan 100 percent of the SNB
the following amounts are deducted:

(a) Fifty percent of earned countable income for all
employed household assistance unit membersif the household
was not eligible for the 50 percent deduction under paragraph
(2)(d) above; and/or

(b) All of the earned income of al children in the
household assistance unit, if not previously deducted, who are:

(i) inschooal or training full-time, or

(it) in part-time education or training if they are employed
less than 100 hours per month. "Part-time education or
training" means enrolled for at least one-haf the number of
hours or periods considered by the institution to be customary
to complete the course of study within the minimum time
period. If no scheduleis set by the school, the course of study
must be no less than an average of two class periods or two
hours per day, whichever isless.

(6) Theresulting net countableincomeiscompared to the
full financial assistance payment for the household size. If the
net countable income is more than the financial assistance
payment, the household is not digible. If it is less, the net
countable income is deducted from the financial assistance
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payment and the household is paid the difference.

(7) The amount of the standard financial assistance
payment is set by the State Legislature and available at all
Department offices.

R986-200-240. Additional Payments Available Under
Certain Circumstances.

(1) Each parent eligiblefor financial assistancein the FEP
or FEPTP programs who takes part in at least one enhanced
participation activity may be eligible to receive $40 each month
in addition to the standard financial assistance payment.
Enhanced participation activities are limited to:

(@) public and private internships of at least 24 hours a
week;

(b) full-time attendance in an education or employment
training program;

(c) employment of 20 hours or more aweek in addition to
attending school or training; or

(d) employment with gross earnings of at least $500 per
month.

(2) Anadditional payment of $15 per month for apregnant
woman in the third month prior to the expected month of
delivery. Eligibility for the allowance begins in the month the
woman provides medical proof that she is in the third month
prior to the expected month of delivery. The pregnancy
allowance ends at the end of the month the pregnancy ends.

(3) A limited number of funds are availableto individuals
for work and training expenses. The funds can only be used to
alleviate circumstances which impede theindividual's ability to
begin or continue employment, job search, training, or
education. The payment of these funds is completely
discretionary by the Department. The individual does not need
to meet any eligibility requirements to request or receive these
funds.

(4) Limited fundsare available, up to amaximum of $300,
to pay for buria costsif theindividual isnot entitled to aburial
paid for by the county.

R986-200-241. IncomeEligibility Calculation for aSpecified
Relative Who Wants to be Included in the Assistance
Payment.

(1) The income calculation for a specified relative who
wants to be included in the financia assistance payment is as
follows:

(a) All earned and unearned countableincomeis counted,
asdetermined by FEP rules, for the specified relative and hisor
her spouse, less the following allowable deductions:

(i) one hundred dollars for each employed person in the
household. This deduction is only alowed for the specified
relative and/or spouse and not anyone else in the household
even if working; and

(ii) the child care expenses paid by the specified relative
and necessary for employment up to the maximum allowable
deduction as set by the Department.

(2) The household size is determined by counting the
specified relative, his or her spouse if living in the home, and
their dependent children living in the home who are not in the
household assistance unit.

(3) If theincome less deductions exceeds 100 percent of
the SNB for a household of that size, the specified relative
cannot be included in the financial assistance payment. If the
incomeislessthan 100 percent of the SNB, thetotal household
income is divided by the household size calculated under
paragraph (2) above. This amount is deemed available to the
specified relative as countable unearned income. If that amount
is less than the maximum financial assistance payment for the
household assistance unit size, the specified relative may be
included in the financial assistance payment.

R986-200-242. Income Calculation for a Minor Parent
Living with Hisor Her Parent or Stepparent.

(1) All earned and unearned countable income of all
parents, including stepparents living in the home, is counted
when determining the eligibility of a minor parent residing in
the home of the parent(s).

(2) From that income, the following deductions are
allowed:

(@ one hundred dollars from income earned by each
parent or stepparent living in the home, and

(b) anamount equal to 100 percent of the SNB for agroup
with the following members:

(i) the parents or stepparents living in the home;

(i1) any other person in the home who is not included in
the financial assistance payment of the minor parent and whois
a dependent of the parents or stepparents,

(c) amountspaid by the parentsor stepparentslivinginthe
home to individuals not living at home but who could be
claimed as dependents for Federal income tax purposes; and

(d) alimony and child support paid to someoneoutsidethe
home by the parents or stepparentsliving in the home.

(3) Theresulting amount is counted as unearned income
to the minor parent.

(4) 1f aminor parent livesin ahousehold aready receiving
financial assistance, the child of the minor parent isincluded in
the larger household assistance unit.

R986-200-243. Countingthelncome of Sponsorsof Eligible
Aliens.

(1) Certainaienswho have been legally admitted into the
United States for permanent residence must have a portion of
the earned and unearned countable income of their sponsors
counted as unearned income in determining eligibility and
financial assistance payment amounts for the alien.

(2) The following aliens are not subject to having the
income of their sponsor counted:

(a) paroled or admitted into the United States as arefugee
or asylee;

(b) granted political asylum;

(c) admitted as a Cuban or Haitian entrant;

(d) other conditional or paroled entrants;

(e) not sponsored or who have sponsors that are
organizations or institutions;

(f) sponsored by personswho receive public assistance or

I .

(9) permanent resident aliens who were admitted as
refugees and have been in the United Statesfor eight months or
less.

(3) Theincome of the sponsor of an alien who appliesfor
financial assistance after April 1, 1983 and who hasbeen legally
admitted into the United Statesfor permanent residence must be
counted for fiveyears after the entry dateinto the United States.
The entry date is the date the alien was admitted for permanent
residence. The time spent, if any, in the United States other
than asapermanent resident is not considered as part of thefive
year period.

(4) The amount of income deemed available for the alien
is calculated by:

(a) deducting 20 percent from the total earned income of
the sponsor and the sponsor's spouse up to a maximum of $175
per month; then,

(b) adding to that figure al of the monthly unearned
countableincome of the sponsor and the sponsor's spouse; then
the following deductions are all owed:

(i) anamount equal to 100 percent of the SNB amount for
the number of peopleliving in the sponsor's household who are
or could be claimed as dependents under federal income tax
policy; then,

(ii) actual payments made to people not living in the
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sponsor's household whom the sponsor claimsor could claim as
dependents under federal income tax policy; then,

(iii) actual payments of alimony and/or child support the
sponsor makes to individuas not living in the sponsor's
household.

(c) Theremaining amount is counted as unearned income
against the alien whether or not the income is actually made
available to the alien.

(5) Actua payments by the sponsor to aiens will be
counted as income only to the extent that the payment amount
exceedsthe amount of the sponsor'sincome already determined
as countable.

(6) A sponsor can be held liable for an overpayment made
toasponsored alienif the sponsor wasresponsiblefor, or signed
thedocumentswhich contained, themisinformation that resulted
in the overpayment. The sponsor is not held liable for an
overpayment if thealien failsto give accurateinformation to the
Department or the sponsor is deceased, in prison, or can prove
the request for information was incomplete or vague.

(7) In the case where the alien entered the United States
after December 19, 1997, the sponsor's income does not count
if:

(a) the alien becomes a United States citizen through
naturalization;

(b) the aien has worked 40 qualifying quarters as
determined by Socia Security Administration; or

(c) the alien or the sponsor dies.

R986-200-244. TANF Needy Family (TNF).

(1) TNFisnot aprogram but describes a population that
can be served using TANF Surplus Funds.

(2) Eligiblefamiliesmust haveadependent child under the
age of 18 residing in the home, and the total household income
must not exceed 200% of the Federal poverty level. Incomeis
determined as gross income without allowance for disregards.

(3) Services available vary throughout the state.
Information on what is available in each region is available at
each Employment Center. The Department may el ect to contract
out services.

(4) If TANF funded payments are made for basic needs
such ashousing, food, clothing, shelter, or utilities, each month
a payment is received under TNF, counts as one month of
assistance toward the 36 month lifetime limit. Basic needsalso
include transportation and child care if al adults in the
household are unemployed and will count toward the 36 month
lifetime limit.

(5) If amember of the household has used all 36 months
of FEP assistance the household is not eligible for basic needs
assistance under TNF but may be eligible for other TANF
funded services.

(6) Assetsarenot counted when determining eligibility for
TNF services.

R986-200-245. TANF Non-FEP Training (TNT).

(1) TNT isto provide skillsand training to parentsto help
them become suitably employed and self-sufficient.

(2) The client must be unable to obtain suitable
employment without training.

(3) Eligiblefamiliesmust have adependent child under the
age of 18 residing in the home and the total household income
must not exceed 200% of the Federal poverty level. If theonly
dependent child is 18 and expected to graduate from High
School before their 19th birthday the family is eligible up
through the month of graduation. Income is counted and
calculated the same as for WIA as found in rule R986-600.

(4) Assetsarenot counted when determining eligibility for
TNT services.

(5) The client must show need and appropriateness of
training.

(6) Theclient must negotiate an employment plan with the
Department and participate to the maximum extent possible.

(7) The Department will not pay for supportive services
such aschild care, transportation or living expensesunder TNT.
The Department can pay for books, tools, work clothes and
other needs associated with training.

KEY: family employment program
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