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R28.  Administrative Services, Fleet Operations, Surplus
Property.
R28-2.  Surplus Firearms.
R28-2-1.  Purpose and Authority.

This rule sets forth policies and procedures for disposing
of surplus firearms from state agencies and participating local
agencies, as authorized in the Utah Code, Title 63A, Chapter 9,
Part 8.  This rule governs the destruction, sale, transfer, or
donation of surplus firearms to any agency or to the general
public.

R28-2-2.  Definitions.
"Firearms" means all state owned firearms, including any

confiscated or seized firearms over which the state has disposal
authority, and any firearms declared surplus by local
subdivisions.

"USASP" means Utah State Agency for Surplus Property.
"handgun" means pistols and revolvers.
"hunting and sporting rifles" means long barreled shotguns

and rifles manufactured for hunting or sporting purposes.
"nonlicensee" means an individual or organization not

licensed by the Federal Bureau of Alcohol, Tobacco and
Firearms to buy or sell firearms.

R28-2-3.  Procedures.
A.  All state owned firearms shall be disposed of under the

general provisions of Rule R28-1.
1.  As an exception to the purchase priority listed in

Section R28-1-5, the sale of firearms directly to the general
public by the USASP is prohibited.

2.  Hunting and sporting rifles meeting Federal Firearms
regulations may be sold only to firearms dealers licensed by the
Federal Bureau of Alcohol, Tobacco and Firearms. All sales will
be accomplished by either auction or sealed bid.

3.  Handguns may not be sold to firearms dealers.
Handguns not purchased by legally constituted state law
enforcement agencies and all firearms not meeting Federal
Firearms regulations will either be transferred to the Utah State
Public Safety Crime Lab for use or be destroyed.

B.  A peace officer retiring from state service and desiring
to retain his service firearm, may purchase his assigned firearm
at one-half of its current replacement cost.

1.  Proof of intent to retire shall be sent to the USASP
along with a completed standard form SP-1 and shall be signed
by an authorized agent of the owning agency.

2.  The replacement cost shall be determined by the most
recent state purchase order or other documentation for the
specified firearm(s) and a copy shall accompany the completed
standard form SP-1.

C.  All firearms retained by the USASP shall be in
accordance with Federal Firearms regulations pursuant to
Sections 921(a)(19) and 922(s) of Title 18, United States Code.

1.  Written certification that surplus firearms meet federal
firearms regulations shall be provided by the owning agency or
a qualified armorer.

D.  All firearms retained by the USASP shall be in good
working condition.

a.  Written certification specifying the condition of surplus
firearms shall be provided by the owning agency or a qualified
armorer.

KEY:  firearms
November 1, 1999 63A-9-801
Notice of Continuation February 7, 2006
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R33.  Administrative Services, Purchasing and General
Services.
R33-1.  Utah State Procurement Rules Definitions.
R33-1-1.  Definitions.

A. Terms used in the procurement rules are defined in
Section 63-56-105.

B. In addition:
(1)  Actual Costs means direct and indirect costs which

have been incurred for services rendered, supplies delivered, or
construction built, as distinguished from allowable costs.

(2)  Adequate Price Competition means when competitive
sealed proposals are solicited and at least two responsible
offerors independently contend for a contract to be awarded to
the responsible offeror submitting the lowest evaluated price by
submitting priced best and final offers meeting the requirements
of the request for proposals.  If the foregoing conditions are met,
price competition shall be presumed to be "adequate" unless the
procurement officer determines that there is not adequate
competition.

(3) Brand Name or Equal Specification means a
specification which uses a brand name specification to describe
the standard of quality, performance, and other characteristics
being solicited, and which invites the submission of equivalent
products.

(4) Brand Name Specification means a specification calling
for one or more products by manufacturers' names or catalogue
numbers.

(5) Chief Procurement Officer means the procurement
officer for the State of Utah.

(6) Consultant Services means work, rendered by either
individuals or firms who possess specialized knowledge,
experience, and expertise to investigate assigned problems or
projects and to provide counsel, review, design, development,
analysis, or advise in formulating or implementing programs or
services or improvements in programs or services, including but
not limited to such areas as management, personnel, finance,
accounting, planning, and data processing.

(7) Cost Analysis means the evaluation of cost data for the
purpose of arriving at estimates of costs to be incurred, prices to
be paid, cost to be reimbursed, or costs actually incurred.

(8) Cost Data means factual information concerning the
cost of labor, material, overhead, and other cost elements which
are expected to be incurred or which have been actually incurred
by the contractor in performing the contract.

(9) Cost Objective means a function, organizational
subdivision, contract, or any other work unit for which provision
is made to accumulate and measure the cost of processes,
products, jobs, capitalized projects, and similar items.

(10) Discussions as used in source selection means
negotiation during which the seller or buyer may alter or
otherwise change the terms, price or other provisions of the
proposed contract.  Discussion can be conducted under
competitive sealed proposals, sole source, and emergency
procurements; such discussion is not permissible under
competitive sealed bidding except to the extent in the first phase
of multi-step bidding.

(11)  Electronic means, in reference to any solicitation
process, only those specified electronic forms described in the
Invitation for Bids, Request for Proposals or other solicitation
document.

(12)  Established Market Price means a current price,
established in the usual and ordinary course of trade between
buyers and sellers, which can be substantiated from sources
independent of the manufacturer or supplier.

(13)  Lease means a contract for the use of equipment or
real property under which title does not pass to the purchasing
agency.

(14)  Prequalification for Inclusion on Bidders Lists means
determining that a prospective bidder or offeror satisfies the

criteria established for receipt of solicitations when and as
issued.

(15)  Price Analysis means the evaluation of price data
without analysis of the separate cost components and profit
which may assist in arriving at prices to be paid or costs to be
reimbursed.

(16)  Price Data means factual information concerning
prices for supplies, services, or construction substantially
identical to those being procured.  Prices in this definition refer
to offered or proposed selling prices.  The definition refers to
data relevant to both prime and subcontract prices.

(17)  Professional Services means work rendered by an
independent contractor who has a professed knowledge of some
department of learning or science used by its practical
application to the affairs of others or in the practice of an art
founded on it, including but not limited to accounting and
auditing, court reporters, X-ray technicians, legal, medical,
nursing, education, engineering, actuarial, architecture,
veterinarians, and research.  The knowledge is founded upon
prolonged and specialized intellectual training which enables a
particular service to be rendered.  The word "professional"
implies professed attainments in special knowledge as
distinguished from mere skills.

(18)  Property means all real property, personal property,
or both, owned by a purchasing agency.

(19)  Providers means suppliers of services, which might
be termed "personal services", to benefit clients or citizens of
the enacting jurisdiction which services otherwise might be
performed by its own employees.  For example, an enacting
jurisdiction might contract with a school to conduct a training
program for the handicapped.  Similarly, the state might contract
with persons to provide foster homes for children.  It will be
necessary to ascertain on a case-by-case basis whether the
services to be rendered will involve extended analysis and
significant features of judgment.

(20)  Qualified Products List means a list of supplies,
services, or construction items described by model or catalogue
numbers, which, prior to solicitation, the purchasing agency has
determined will meet the applicable specification requirements.

(21)  Solicitation means an Invitation for Bids, a Request
for Proposals, or any other document, such as a request for
quotations, issued by the purchasing agency for the purpose of
soliciting offers to perform a contract.

(22)  Suppliers means prospective bidders or offerors, as
used in section 63-56-414 of the Utah Procurement Code.

KEY:  government purchasing
February 21, 2006 63-56
Notice of Continuation November 27, 2002
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R33.  Administrative Services, Purchasing and General
Services.
R33-2.  Procurement Organization.
R33-2-101.  Delegation of Authority of the Chief
Procurement Officer.

The Chief Procurement Officer may delegate in writing any
authority Pursuant to Section 63-56-205 as deemed appropriate
to any employees of the office of the Chief Procurement Officer
or of a purchasing agency, respectively.  These delegations shall
remain in effect unless modified or until revoked in writing.

R33-2-102.  Authority to Make Small Purchases.
(1)  General.  The Chief Procurement Officer may delegate

to the head of any using agency the authority to make a purchase
expected to be less than $50,000 for supplies and services.  This
delegation shall be in writing and may be limited as the Chief
Procurement Officer directs.

(2)  Purchasing Agencies Shall Make Small Purchases
Pursuant to Rules.  Purchasing agencies shall exercise authority
as may be delegated, and such small purchases shall be made
pursuant to subpart 3-3 of part 3 of these rules.

R33-2-103.  Authority of Procurement Officers.
Procurement officers may take any action of a procurement

nature to advance economic well-being and efficient operation
of the state or agency so long as that action is not in conflict
with the Utah Procurement Code or the Utah Procurement
Rules.

KEY:  government purchasing
May 27, 2003 63-56
Notice of Continuation November 27, 2002
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R33.  Administrative Services, Purchasing and General
Services.
R33-3.  Source Selection and Contract Formation.
R33-3-1.  Competitive Sealed Bidding; Multi-Step Sealed
Bidding.

3-101  Content of the Invitation For Bids.
(1)  Use.  The Invitation for Bids is used to initiate a

competitive sealed bid procurement.
(2)  Content.  The Invitation for Bids include the following:
(a)  Instructions and information to bidders concerning the

bid submission requirements, including the time and closing
date for submission of bids, the address of the office to which
bids are to be delivered, and any other special information;

(b)  The purchase description, evaluation factors, delivery
or performance schedule, and inspection and acceptance
requirements not included in the purchase description;

(c)  The contract terms and conditions, including warranty
and bonding or other security requirements, as applicable.

(3)  Incorporation by Reference.  The Invitation for Bids
may incorporate documents by reference provided that the
Invitation for Bids specifies where the documents can be
obtained.

(4)  Acknowledgement of Amendments.  The Invitation for
Bids shall require the acknowledgement of the receipt of all
amendments issued.

3-102  Bidding Time.  Bidding time is the period of time
between the date of distribution of the Invitation for Bids and
the date set for opening of bids.  In each case bidding time will
be set to provide bidders a reasonable time to prepare their bids.
A minimum of 10 calendar days shall be provided unless a
shorter time is deemed necessary for a particular procurement as
determined in writing by the Chief Procurement Officer.

3-103  Bidder Submissions.
(1)  Bid Form.  The Invitation for Bids shall provide a form

which shall include space in which the bid price shall be
inserted and which the bidder shall sign and submit along with
all other necessary submissions.

(2)  Electronic Bids.  The Invitation for Bids may state that
electronic bids will be considered whenever they are received at
the designated office by the time specified for bid opening.

(3)  Bid Samples and Descriptive Literature.
(a)  Descriptive literature means information available in

the ordinary course of business which shows the characteristics,
construction, or operation of an item and assists the purchasing
agency in considering whether the item meets requirements or
criteria set forth in the invitation.

(b)  Bid sample means a sample to be furnished by a bidder
to show the characteristics of the item offered in the bid.

(c)  Bid samples or descriptive literature may be required
when it is necessary to evaluate required characteristics of the
items bid.

(d)  Samples of items, when called for in the Invitation for
Bids, must be furnished free of expense, and if not destroyed by
testing, will upon request, be returned at the bidder's expense.
Samples submitted by the successful bidder may be held for
comparison with merchandise furnished and will not necessarily
be returned.  Samples must be labeled or otherwise identified as
called for by the purchasing agency.

(4)  Bid Security.  Bid and performance bonds or other
security may be required for supply contracts or service
contracts as the procurement officer deems advisable to protect
the interests of the purchasing agency.  Any requirements must
be set forth in the solicitation.  Bid or performance bonds should
not be used as a substitute for a determination of bidder or
offeror responsibility.

(5) Bid Price.  Bid prices submitted in response to an
invitation for bids must stand alone and may not be dependent
upon a bid submitted by any other bidder.  A bid reliant upon
the submission of another bidder will not be considered for

award.
3-104  Public Notice.
(1)  Distribution.  Invitation for Bids or notices of the

availability of Invitation for Bids shall be mailed or otherwise
furnished to a sufficient number of bidders for the purpose of
securing reasonable competition.  Notices of availability shall
indicate where, when, and for how long Invitation for Bids may
be obtained; generally describe the supply, service, or
construction desired; and may contain other appropriate
information.  Where appropriate, the procurement officer may
require payment of a fee or a deposit for the supplying of the
Invitation for Bids.

(2)  Publication.  Every procurement in excess of $50,000
shall be publicized in any or all of the following:

(a)  in a newspaper of general circulation;
(b)  in a newspaper of local circulation in the area pertinent

to the procurement;
(c)  in industry media; or
(d)  in a government internet website or publication

designed for giving public notice.
(3)  Public Availability.  A copy of the Invitation for Bids

shall be made available for public inspection at the procurement
officer's office.

3-105  Bidder List; Prequalification.
(1)  Purpose.  Lists of qualified prospective bidders may be

compiled and maintained by purchasing agencies for the
purpose of soliciting competition on various types of supplies,
services, and construction.  Qualifications for inclusion on the
lists may include legal competence to contract and capabilities
for production and distribution as considerations.  However,
solicitations shall not be restricted to prequalified suppliers, and
unless otherwise provided inclusion or exclusion on the name
of a business does not determine whether the business is
responsible with respect to a particular procurement or
otherwise capable of successfully performing a contract.

(2)  Public Availability.  Subject to procedures established
by the procurement officer, names and addresses on bidder lists
shall be available for public inspection.

3-106  Pre-Bid Conferences.
Pre-bid conferences may be conducted to explain the

procurement requirements.  They shall be announced to all
prospective bidders known to have received an Invitation for
Bids.  The conference should be held long enough after the
Invitation for Bids has been issued to allow bidders to become
familiar with it, but sufficiently before bid opening to allow
consideration of the conference results in preparing their bids.
Nothing stated at the pre-bid conference shall change the
Invitation for Bids unless a change is made by written
amendment as provided in section 3-107 and the Invitation for
Bids and the notice of the pre-bid conference shall so provide.
If a written summary of the conference is deemed advisable by
the procurement officer, a copy shall be supplied to all those
prospective bidders known to have received an Invitation for
Bids and shall be available as a public record.

3-107  Amendments to Invitation for Bids.
(1)  Application.  Amendments should be used to:
(a)  make any changes in the Invitation for Bids including

changes in quantity, purchase descriptions, delivery schedules,
and opening dates;

(b)  correct defects or ambiguities; or
(c)  furnish to other bidders information given to one

bidder if the information will assist the other bidders in
submitting bids or if the lack of information would be
inequitable to other bidders.

(2)  Form.  Amendments to Invitation for bids shall be
identified as such and shall require that the bidder acknowledge
receipt of all amendments issued.

(3)  Distribution.  Amendments shall be sent to all
prospective bidders known to have received an Invitation for
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Bids.
(4)  Timeliness.  Amendments shall be distributed within

a reasonable time to allow prospective bidders to consider them
in preparing their bids.  If the time set for bid opening will not
permit proper preparation, to the extent possible the time shall
be increased in the amendment or, if necessary, by telegram or
telephone and confirmed in the amendment.

3-108  Pre-Opening Modification of Withdrawal of Bids.
(1)  Procedure.  Bids may be modified or withdrawn by

written or electronic notice received in the office designated in
the Invitation for Bids prior to the time set for bid opening.

(2)  Disposition of Bid Security.  Bid security, if any, shall
be returned to the bidder when withdrawal of the bid is
permitted.

(3)  Records. All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
procurement file.

3-109  Late Bids, Late Withdrawals, and Late
Modifications.

(1)  Definition.  Any bid, withdrawal, or modification
received at the address designated in the Invitation for Bids after
the time and date set for opening of bids at the place designated
for opening is late.

(2)  Treatment.  No late bid, late modification, or late
withdrawal will be considered unless received before contract
award, and the bid, modification, or withdrawal would have
been timely but for the action or inaction of personnel directly
serving the procurement activity.

(3)  Records.  Records equivalent to those required in
section 3-108 (3) shall be made and kept for each late bid, late
modification, or late withdrawal.

3-110  Receipt, Opening, and Recording of Bids.
(1)  Receipt.  Upon receipt, all bids and modifications will

be time stamped, but not opened.  Bids submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such bids
shall be securely stored until the time and date set for bid
opening.  They shall be stored in a secure place until bid
opening time.

(2)  Opening and Recording.  Bids and modifications shall
be opened publicly, in the presence of one or more witnesses, at
the time and place designated in the Invitation for Bids.  The
names of the bidders, the bid price, and other information as is
deemed appropriate by the procurement officer, shall be read
aloud or otherwise be made available.  The opened bids shall be
available for public inspection except to the extent the bidder
designates trade secrets or other proprietary data to be
confidential as set forth in subsection (3) of this section.
Material so designated shall accompany the bid and shall be
readily separable from the bid in order to facilitate public
inspection of the nonconfidential portion of the bid.  Make and
model, and model or catalogue numbers of the items offered,
deliveries, and terms of payment shall be publicly available at
the time of bid opening regardless of any designation to the
contrary.  Bids submitted through electronic means shall be
received in such a manner that the requirements of this section
can be readily met.

(3)  Confidential Data.  The procurement officer shall
examine the bids to determine the validity of any requests for
nondisclosure of trade secrets and other proprietary data
identified in writing.  If the parties do not agree as to the
disclosure of data, the procurement officer shall inform the
bidders in writing what portions of the bids will be disclosed.

3-111  Mistakes in Bids.
(1)  If a mistake is attributable to an error in judgment, the

bid may not be corrected.  Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible,
but at the discretion of the procurement officer and to the extent
it is not contrary to the interest of the purchasing agency or the

fair treatment of other bidders.
(2)  Mistakes Discovered Before Opening.  A bidder may

correct mistakes discovered before bid opening by withdrawing
or correcting the bid as provided in section 3-108.

(3)  Confirmation of Bid.  When it appears from a review
of the bid that a mistake has been made, the bidder should be
requested to confirm the bid.  Situations in which confirmation
should be requested include obvious, apparent errors on the face
of the bid or a bid unreasonably lower than the other bids
submitted.  If the bidder alleges mistake, the bid may be
corrected or withdrawn if the conditions set forth in subsection
(1), (4) and (6) of this section are met.

(4)  Mistakes Discovered After Opening But Before
Award.  This subsection sets forth procedures to be applied in
three situations described in paragraphs (a), (b) and (c) below in
which mistakes in bids are discovered after opening but before
award.

(a)  Minor Informalities.  Minor informalities are matters
of form rather than substance evident from the bid document, or
insignificant mistakes that can be waived or corrected without
prejudice to other bidders; that is, the effect on price, quantity,
quality, delivery, or contractual conditions is not significant.
The procurement officer may waive these informalities.
Examples include the failure of a bidder to:

(i)  return the number of signed bids required by the
Invitation for Bids;

(ii)  sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder's intent to
be bound;

(iii)  acknowledge receipt of an amendment to the
Invitation for Bids, but only if:

(A)  it is clear from the bid that the bidder received the
amendment and intended to be bound by its terms; or

(B)  the amendment involved had a negligible effect on
price, quantity, quality, or delivery.

(C)  Mistakes Where Intended Bid is Evident.  If the
mistake and the intended bid are clearly evident on the face of
the bid document, the bid shall be corrected to the intended bid
and may not be withdrawn.  Examples of mistakes that may be
clearly evident on the face of the bid document are
typographical errors, errors in extending unit prices,
transposition errors, and arithmetical errors.

(D)  Mistakes Where Intended Bid is Not Evident.  A
bidder may be permitted to withdraw a low bid if:

(i)  a mistake is clearly evident on the face of the bid
document but the intended bid is not similarly evident; or

(ii)  the bidder submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made.

(5)  Mistakes Discovered After Award.  Mistakes shall not
be corrected after award of the contract.

(6)  Written Approval or Denial Required.  The
procurement officer shall approve or deny, in writing, a bidder's
request to correct or withdraw a bid.  Approval or denial may be
so indicated on the bidder's written request for correction or
withdrawal.

3-112  Bid Evaluation and Award.
(1)  General.  The contract is to be awarded to the lowest

responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the Invitation for Bids.
The Invitation for Bids shall set forth the requirements and
criteria which will be used to determine the lowest responsive
and responsible bidder.  No bid shall be evaluated for any
requirements or criteria that are not disclosed in the Invitation
for Bids.  An Invitation for Bids, a Request for Proposals, or
other solicitation may be canceled, or any or all bids or
proposals may be rejected, in whole or in part, when it is the
best interests of the purchasing agency as determined by the
purchasing agency.  In the event of cancellation of the
solicitation or rejection of all bids or proposals received in
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response to a solicitation, the reasons for cancellation or
rejection shall be made a part of the bid file and shall be
available for public inspection and the purchasing agency shall
(a) re-solicit new bids using the same or revised specifications;
or (b) withdraw the requisition for supplies or services.

(2)  Responsibility and Responsiveness.  Responsibility of
prospective contractors is covered by subpart 3-7 of these rules.
Responsiveness of bids is covered by Subsection 63-56-105(24)
and responsive bidder is defined in Subsection 63-56-105(25).

(3)  Product Acceptability.  The Invitation for Bids shall set
forth the evaluation criteria to be used in determining product
acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material.  It may
also provide for:

(a)  inspection or testing of a product prior to award for
such characteristics as quality or workmanship;

(b)  examination of such elements as appearance, finish,
taste, or feel; or

(c)  other examinations to determine whether it conforms
with any other purchase description requirements.  The
acceptability evaluation is not conducted for the purpose of
determining whether one bidder's item is superior to another but
only to determine that a bidder's offering is acceptable as set
forth in the Invitation for Bids.  Any bidder's offering which
does not meet the acceptability requirements shall be rejected.

(4)  Determination of Lowest Bidder.  Bids will be
evaluated to determine overall economy for the intended use, in
accordance with the evaluation criteria set forth in the Invitation
for Bids.  Examples of criteria include transportation cost,
energy cost, ownership and other identifiable costs or life-cycle
cost formulae.  Evaluation factors need not be precise predictors
of actual future costs, but to the extent possible the evaluation
factors shall:

(a)  be reasonable estimates based upon information the
purchasing agency has available concerning future use; and

(b)  treat all bids equitably.
(5)  Extension of Time for Bid or Proposal Acceptance.

After opening bids or proposals, the procurement officer may
request bidders or offerors to extend the time during which their
bids or proposals may be accepted, provided that, with regard to
bids, no other change is permitted.  The reasons for requesting
an extension shall be documented.

(6)  Only One Bid or Proposal Received.  If only one
responsive bid is received in response to an Invitation for Bids,
including multi-step bidding, an award may be made to the
single bidder if the procurement officer finds that the price
submitted is fair and reasonable, and that either other
prospective bidders had reasonable opportunity to respond, or
there is not adequate time for resolicitation.  Otherwise, the bid
may be rejected and:

(a)  new bids or offers may be solicited;
(b)  the proposed procurement may be canceled; or
(c)  if the procurement officer determines in writing that the

need for the supply of service continues but that the price of the
one bid is not fair and reasonable and there is no time for
resolicitation or resolicitation would likely be futile, the
procurement may then be conducted under subpart 3-4 or
subpart 3-5, as appropriate.

(7)  Multiple or Alternate Bids or Proposals.  Unless
multiple or alternate bids or offers are specifically provided for,
the solicitation shall state they will not be accepted.  When
prohibited, the multiple or alternate bids or offers shall be
rejected although a clearly indicated base bid shall be
considered for award as though it were the only bid or offer
submitted by the bidder or offeror.  The provisions of this
subsection shall be set forth in the solicitation, and if multiple
or alternate bids are allowed, it shall specify their treatment.

3-113  Tie Bids.
(1)  Definition.  Tie bids are low responsive bids from

responsible bidders that are identical in price.
(2)  Award.  Award shall not be made by drawing lots,

except as set forth below, or by dividing business among
identical bidders.  In the discretion of the procurement officer,
award shall be made in any permissible manner that will
discourage tie bids.  Procedures which may be used to
discourage tie bids include:

(a)  where identical low bids include the cost of delivery,
award the contract to the bidder closest to the point of delivery;

(b)  award the contract to the identical bidder who received
the previous award and continue to award succeeding contracts
to the same bidder so long as all low bids are identical;

(c)  award to the identical bidder with the earliest delivery
date;

(d)  award to a Utah resident bidder or for a Utah produced
product where other tie bids are from out of state;

(e)  if price is considered excessive or for other reason the
bids are unsatisfactory, reject all bids and negotiate a more
favorable contract in the open market; or

(f)  if no permissible method will be effective in
discouraging tie bids and a written determination is made so
stating, award may be made by drawing lots.

(3)  Record.  Records shall be made of all Invitations for
Bids on which tie bids are received showing at least the
following information:

(a)  the Invitation for Bids;
(b)  the supply, service, or construction item;
(c)  all the bidders and the prices submitted; and
(d)  procedure for resolving tie bids.  A copy of each record

shall be sent to the Attorney General if the tie bids are in excess
of $50,000.

3-114  Multi-Step Sealed Bidding.
(1)  Definition.  Multi-step sealed bidding is a two-phase

process consisting of a technical first phase composed of one or
more steps in which bidders submit unpriced technical offers to
be evaluated by the purchasing agency, and a second phase in
which those bidders whose technical offers are determined to be
acceptable during the first phase have their price bids
considered.  It is designed to obtain the benefits of competitive
sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and at the same time obtain the benefits of
the competitive sealed proposals procedure through the
solicitation of technical offers and the conduct of discussions to
arrive at technical offers and terms acceptable to the purchasing
agency and suitable for competitive pricing.

(2)  Use.  The multi-step sealed bidding method will be
used when the procurement officer deems it to the advantage of
the purchasing agency.  Multi-step sealed bidding will thus be
used when it is considered desirable:

(a)  to invite and evaluate technical offers to determine
their acceptability to fulfill the purchase description
requirements;

(b)  to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c)  to accomplish subsections (a) and (b) of this section
prior to soliciting priced bids; and

(d)  to award the contract to the lowest responsive and
responsible bidder in accordance with the competitive sealed
bidding procedures.

3-115  Pre-Bid Conferences in Multi-Step Sealed Bidding.
Prior to the submission of unpriced technical offers, a pre-

bid conference as contemplated by section 3-106 may be
conducted by the procurement officer.  The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers.
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3-116  Procedure for Phase One of Multi-Step Sealed
Bidding.

(1)  Form.  Multi-step sealed bidding shall be initiated by
the issuance of an Invitation for Bids in the form required by
section 3-101.  In addition to the requirements set forth in
section 3-101, the multi-step Invitation for Bids shall state:

(a)  that unpriced technical offers are requested;
(b)  whether price bids are to be submitted at the same time

as unpriced technical offers; if they are, the price bids shall be
submitted in a separate sealed envelope;

(c)  that it is a multi-step sealed bid procurement, and
priced bids will be considered only in the second phase and only
from those bidders whose unpriced technical offers are found
acceptable in the first phase;

(d)  the criteria to be used in the evaluation of the unpriced
technical offers;

(e)  that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(f)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(g)  that the item being procured shall be furnished
generally in accordance with the bidder's technical offer as
found to be finally acceptable and shall meet the requirements
of the Invitation for Bids.

(2)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted.  If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) of these rules and a new Invitation for
Bids issued.

(3)  Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly, identifying
only the names of the bidders.  Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date.  After the date
established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction item offered.  Prior to the award of the selection of
the lowest responsive and responsible bidder following phase
two, technical offerors shall be shown only to purchasing agency
personnel having a legitimate interest in them.  Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing.

(4)  Evaluation of Unpriced Technical Offers.  The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids.  The unpriced technical offers shall be
categorized as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.  The procurement officer shall record in

writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers.  If the procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (5) of this section.

(5)  Discussion of Unpriced Technical Offers.  Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer.  During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder.  Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer.  This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(6)  Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer to be unacceptable, the officer shall notify the
bidder.  The bidders shall not be afforded an additional
opportunity to supplement technical offers.

3-117  Mistakes During Multi-Step Sealed Bidding.
Mistakes may be corrected or bids may be withdrawn

during phase one:
(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under section

3-116(5) (procedure for Phase One of Multi-Step Sealed
Bidding, Discussion of Unpriced Technical Offers); or

(c)  when responding to any amendment of the Invitation
for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

3-118  Carrying Out Phase Two.
(1)  Initiation.  Upon the completion of phase one, the

procurement officer shall either:
(a)  open price bids submitted in phase one from bidders

whose unpriced technical offers were found to be acceptable;
provided, however, that the offers have remained unchanged,
and the Invitation for Bids has not been amended; or

(b)  invite each acceptable bidder to submit a price bid.
(2)  Conduct.  Phase two is to be conducted as any other

competitive sealed bid procurement except:
(a)  as specifically set forth in section 3-114 through

section 3-120 of these rules; and
(b)  no public notice need be given of this invitation to

submit.
3-119  Procuring Governmental Produced Supplies or

Services.
Purchasing agency requirements may be fulfilled by

procuring supplies produced or services performed incident to
programs such as industries of correctional or other
governmental institutions.  The procurement officer shall
determine whether the supplies or services meet the purchasing
agency's requirements and whether the price represents a fair
market value for the supplies or services.  If it is determined that
the requirements cannot thus be met or the price is not fair and
reasonable, the procurement may be made from the private
sector in accordance with the Utah Procurement Code.  When
procurements are made from other governmental agencies, the
private sector need not be solicited to compete against them.

3-120  Purchase of Items Separately from Construction
Contract.

The procurement officer is authorized to determine whether
a supply item or group of supply items shall be included as a
part of, or procured separately from, any contract for
construction.

3-121  Exceptions to Competitive Sealed Bid Process.
(1)  The Chief Procurement Officer, head of a purchasing

agency or designee may utilize alternative procurement methods
to purchase items such as the following when determined to be
more practicable or advantageous to the state.

(a)  Used vehicles
(b)  Livestock
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(2)  Alternative procurement methods including informal
price quotations and direct negotiations may be used by the
Chief Procurement Officer, head of the purchasing agency or
designee for the following:

(a)  Hotel conference facilities and services
(b)  Speaker honorariums
(3)  Documentation of the alternative procurement method

utilized shall be part of the contract file.
3-130  Reverse Auctions.
(1)  Definition.  In accordance with Utah Code Annotated

Section 63-56-402 a "reverse auction" means a process where:
(a)  contracts are awarded in a open and interactive

environment, which may include the use of electronic media;
and

(b)  bids are opened and made public immediately, and
bidders given opportunity to submit revised, lower bids, until
the bidding process is complete.

(2)  Reverse auction is a two-phase process consisting of a
technical first phase composed of one or more steps in which
bidders submit unpriced technical offers to be evaluated against
the established criteria by the purchasing agency, and a second
phase in which those bidders whose technical offers are
determined to be acceptable during the first phase submit their
price bids through a reverse auction.

(3)  Use.  The reverse auction method will be used when
the procurement officer deems it to the advantage of the
purchasing agency.

3-131  Pre-Bid Conferences in Reverse Auctions.
Prior to the submission of unpriced technical offers, a pre-

bid conference as contemplated by section 3-106 may be
conducted by the procurement officer.  The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers, or to explain the reverse auction process.

3-132  Procedure for Phase One of Reverse Auctions.
(1)  Form.  A reverse auction shall be initiated by the

issuance of an Invitation for Bids in the form required by section
3-101.  In addition to the requirements set forth in section 3-
101, the reverse auction Invitation for Bids shall state:

(a)  that unpriced technical offers are requested;
(b)  that it is a reverse auction procurement, and priced bids

will be considered only in the second phase and only from those
bidders whose unpriced technical offers are found acceptable in
the first phase;

(c)  the criteria to be used in the evaluation of the unpriced
technical offers;

(d)  that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(e)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(f)  the manner which the second phase reverse auction will
be conducted.

(2)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted.  If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) of these rules and a new Invitation for
Bids issued.

(3)  Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly identifying
only the names of the bidders.  Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date.  After the date

established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction offered.  Prior to the selection of the lowest bid of
a responsive and responsible bidder following phase two,
technical offers shall remain confidential and shall be available
only to purchasing agency personnel and those involved in the
selection process having a legitimate interest in them.

(4)  Non-Disclosure of Proprietary Data.  Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing.  If a bidder has requested in writing the
non-disclosure of trade secrets and other proprietary data so
identified, the procurement officer shall examine the request in
the proposal to determine its validity prior to the beginning of
phase two.  If the parties do not agree as to the disclosure of
data, the procurement officer shall inform the bidder in writing
what portion of the bid will be disclosed and that, unless the
bidder withdraws the bid it will be disclosed.

(5)  Evaluation of Unpriced Technical Offers.  The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids.  The unpriced technical offers shall be
categorized as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.  The procurement officer shall record in

writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers.  If the procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (6) of this section.

(6)  Discussion of Unpriced Technical Offers.  Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer.  During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder.  Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer.  This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(7)  Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer is unacceptable, the officer shall notify the
bidder.  After this notification the bidder shall not be afforded
an additional opportunity to modify their technical offer.

3-133  Carrying Out Phase Two of Reverse Auctions.
(1)  Upon the completion of phase one, the procurement

officer shall invite those technically qualified bidders to
participate in phase two of the reverse auction which is an open
and interactive process where pricing is submitted, made public
immediately, and bidders are given opportunity to submit
revised, lower bids, until the bidding process is closed.

(2)  The invitation for bids shall:
(a)  establish a date and time for the beginning of phase

two;
(b)  establish a closing date and time.  The closing date and

time need not be a fixed point in time, but may remain
dependent on a variable specified in the invitation for bids.

(3)  Following receipt of the first bid after the beginning of
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phase two, the lowest bid price shall be posted, either manually
or electronically, and updated as other bidders submit their bids.

(a)  At any time before the closing date and time a bidder
may submit a lower bid, provided that the price is below the
then lowest bid.

(b)  Bid prices may not be increased after the beginning of
phase two.

3-134  Mistakes During Reverse Auctions.
(1)  Mistakes may be corrected or bids may be withdrawn

during phase one:
(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under section

3-132(5) (procedure for Phase One of Reverse Auctions,
Discussion of Unpriced Technical Offers); or

(c)  when responding to any amendment of the Invitation
for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

(2)  A phase two bid may be withdrawn only in accordance
with 3-111.  If a bid is withdrawn, a later bid submitted by the
same bidder may not be for a higher price.  If the lowest
responsive bid is withdrawn after the closing date and time, the
procurement officer may cancel the solicitation or reopen phase
two bidding to all bidders deemed technically qualified through
phase one by giving notice to those bidders of the new date and
time for the beginning of phase two and the new closing date
and time.

R33-3-2.  Competitive Sealed Proposals.
3-201  Use of Competitive Sealed Proposals.
(1)  Appropriateness.  Competitive sealed proposals may be

a more appropriate method for a particular procurement or type
of procurement than competitive sealed bidding, after
consideration of factors such as:

(a)  whether there may be a need for price and service
negotiation;

(b)  whether there may be a need for negotiation during
performance of the contract;

(c)  whether the relative skills or expertise of the offerors
will have to be evaluated;

(d)  whether cost is secondary to the characteristics of the
product or service sought, as in a work of art; and

(e)  whether the conditions of the service, product or
delivery conditions are unable to be sufficiently described in the
Invitation for Bids.

(2)  Determinations.
(a)  Except as provided in Section 63-56-408 of the Utah

Procurement Code, before a solicitation may be issued for
competitive sealed proposals, the procurement officer shall
determine in writing that competitive sealed proposals is a more
appropriate method for contracting than competitive sealed
bidding.

(b)  The procurement officer may make determinations by
category of supply, service, or construction item rather than by
individual procurement.  Procurement of the types of supplies,
services, or construction so designated may then be made by
competitive sealed proposals without making the determination
competitive sealed bidding is either not practicable or not
advantageous.  The officer who made the determination may
modify or revoke it at any time and the determination should be
reviewed for current applicability from time to time.

(3)  Professional Services.  For procurement of professional
services, whenever practicable, the competitive sealed proposal
process shall be used.  Examples of professional services
generally best procured through the RFP process are accounting
and auditing, court reporters, x-ray technicians, legal, medical,
nursing, education, actuarial, veterinarians, and research.  The
procurement officer will make the determination.  Architecture
and engineering professional services are to be procured in
compliance with R33-5-510.

3-202  Content of the Request for Proposals.
The Request for Proposals shall be prepared in accordance

with section 3-101 provided that it shall also include:
(a)  a statement that discussions may be conducted with

offerors who submit proposals determined to be reasonably
susceptible of being selected for award, but that proposals may
be accepted without discussions; and

(b)  a statement of when and how price should be
submitted.

3-203  Proposal Preparation Time.
Proposal preparation time shall be set to provide offerors

a reasonable time to prepare their proposals.  A minimum of 10
calendar days shall be provided unless a shorter time is deemed
necessary for a particular procurement as determined in writing
by the procurement officer.

3-204  Form of Proposal.
The manner in which proposals are to be submitted,

including any forms for that purpose, may be designated as a
part of the Request for Proposals.

3-204.1  Protected Records.
The following are protected records and will be redacted

subject to the procedures described below. From any public
disclosure of records as allowed by the Governmental Records
Access and Management acte (GRAMA) Title 63, Chapter 2 of
the Utah Code.  The protections below apply to the various
procurement records including records submitted by offerors
and their subcontractors or consultants at any tier.

(a)  Trade Secrets.  Trade Secrets, as defined in Section 13-
24-2, will be protected and not be subject to public disclosure
if the procedures of R33-3-204.2 are met.

(b)  Certain commercial information or nonindividual
financial information.  Commercial information or
nonindividual financial information subject to the provisions of
Section 63-2-304(2) will be a protected record and not be
subject to public disclosure if the procedures of R33-3-204.2 are
met.

(c)  Other Protected Records under GRAMA.  There will
be no public disclosure of other submitted records that are
subject to non-disclosure or being a protected record under a
GRAMA statute provided that the requirements of R33-3-204.2
are met unless GRAMA requires such nondisclosure without
any preconditions.

3-204.2  Process For Requesting Non-Disclosure.  Any
person (firm) who believes that a record should be protected
under R33-3-204.1 shall include with their proposal or
submitted document:

(a)  a written indication of which provisions of the
submittal(s) are claimed to be considered for business
confidentiality (including trade secret or other reason for non-
disclosure under GRAMA; and

(b)  a concise statement of reasons supporting each claimed
provision of business confidentiality.

3-204.3  Notification.  The person who complies with R33-
3-204.2 shall be notified by the governmental entity prior to the
public release of any information for which business
confidentiality has been asserted.

3.204.4  Non-Disclosure and Dispute Process.  Except as
provided by court order, the governmental entity to whom the
request for a record is made under GRAMA, may not disclose
a record claimed to be protected under R33-3-204.1 but which
the governmental entity or State Records Committee determines
should be disclosed until the period in which to bring an appeal
expires or the end of the appeals process, including judicial
appeal.  This R33-3-204-4 does not apply where the claimant,
after notice, has waived the claim by not appealing or
intervening before the records committee.  To the extent
provided by law, the parties to a dispute regarding the release of
a record may agree in writing to an alternative dispute resolution
process.
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3-204.5  Timing of Public Disclosure.  Any allowed public
disclosure of records submitted in the competitive sealed
proposal process will only be made after the selection of the
successful offeror(s) has been made public.

3-205  Public Notice.
Public notice shall be given by distributing the Request for

Proposals in the same manner provided for distributing an
Invitation for Bids under section 3-104.

3-206  Pre-Proposal Conferences.
Pre-proposal conferences may be conducted in accordance

with section 3-106.  Any conference should be held prior to
submission of initial proposals.

3-207  Amendments to Request for Proposals.
Amendments to the Request for Proposals may be made in

accordance with section 3-107 prior to submission of proposals.
After submission of proposals, amendments to the Request for
Proposals shall be distributed only to offerors who submitted
proposals and they shall be allowed to submit new proposals or
to amend those submitted.  An amendment to the Request for
Proposals may be issued through a request for submission of
Best and Final Offers.  If, in the opinion of the procurement
officer, a contemplated amendment will significantly change the
nature of the procurement, the Request for Proposals shall be
canceled and a new Request for Proposals issued.

3-208  Modification or Withdrawal of Proposals.
Proposals may be modified or withdrawn prior to the

established due date in accordance with section 3-108.  For the
purposes of this section and section 3-209, the established due
date is either the date and time announced for receipt of
proposals or receipt of modifications to proposals, if any; or if
discussions have begun, it is the date and time by which best
and final offers must be submitted, provided that only offerors
who submitted proposals by the time announced for receipt of
proposals may submit best and final offers.

3-209  Late Proposals, Late Withdrawals, and Late
Modifications.

(1)  Definition.  Except for modification allowed pursuant
to negotiation, any proposal, withdrawal, or modification
received after the established due date and time at the place
designated for receipt of proposals is late.

(2)  Treatment.  No late proposal, late modification, or late
withdrawal will be considered unless received before contract
award, and the late proposal would have been timely but for the
action or inaction of personnel directly serving the procurement
activity.

(3)  Records.  All documents shall be kept relating to the
acceptance of any late proposal, modification or withdrawal.

3-210  Receipt and Registration of Proposals.
(1)  Proposals shall be opened publicly, identifying only

the names of the offerors.  Proposals submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such
proposals shall be securely stored until the time and date set for
opening.  Proposals and modifications shall be time stamped
upon receipt and held in a secure place until the established due
date.  After the date established for receipt of proposals, a
register of proposals shall be open to public inspection and shall
include for all proposals the name of each offeror, the number
of modifications received, if any, and a description sufficient to
identify the supply, service, or construction item offered.  Prior
to award proposals and modifications shall be shown only to
purchasing agency personnel having a legitimate interest in
them.

3-211  Evaluation of Proposals.
(1)  Evaluation Factors in the Request for Proposals. The

Request for Proposals shall state all of the evaluation factors and
their relative importance, including price.

(2)  Evaluation.  The evaluation shall be based on the
evaluation factors set forth in the Request for Proposals.

Numerical rating systems may be used but are not required.
Factors not specified in the Request for Proposals shall not be
considered in determining award of contract.

(3)  Classifying Proposals.  For the purpose of conducting
discussions under section 3-212, proposals shall be initially
classified as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.
3-212  Proposal Discussion with Individual Offerors.
(1)  "Offerors" Defined.  For the purposes of this section,

the term "offerors" includes only those businesses submitting
proposals that are acceptable or potentially acceptable.  The
term shall not include businesses which submitted unacceptable
proposals.

(2)  Purposes of Discussions.  Discussions are held to
facilitate and encourage an adequate number of potential
contractors to offer their best proposals, by amending their
original offers, if needed.

(3)  Conduct of Discussions.  Offerors shall be accorded
fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals.  The procurement officer
should establish procedures and schedules for conducting
discussions.  If before, or during discussions there is a need for
clarification or change of the Request for Proposals, it shall be
amended in compliance with R33-3-2(3-207) to incorporate this
clarification or change.  Auction techniques and disclosure of
any information derived from competing proposals are
prohibited.  Any oral clarification or change of a proposal shall
be reduced to writing by the offeror.

(4)  Best and Final Offers.  The procurement officer shall
establish a common time and date for submission of best and
final offers.  Best and final offers shall be submitted only once
unless the procurement officer makes a written determination
before each subsequent round of best and final offers
demonstrating another round is in the purchasing agency's
interest, and additional discussions will be conducted or the
purchasing agency's requirements will be changed.  Otherwise,
no discussion of, or changes in, the best and final offers shall be
allowed prior to award.  Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

3-213  Mistakes in Proposals.
(1)  Mistakes Discovered Before the Established Due Date.

An offeror may correct mistakes discovered before the time and
date established for receipt of proposals by withdrawing or
correcting the proposal as provided in section 3-208.

(2)  Confirmation of Proposal.  When it appears from a
review of the proposal before award that a mistake has been
made, the offeror should be asked to confirm the proposal.  If
the offeror alleges mistake, the proposal may be corrected or
withdrawn during any discussions that are held or if the
conditions set forth in subsection (3) of this section are met.

(3)  Mistakes Discovered After Receipt But Before Award.
This subsection sets forth procedures to be applied in four
situations in which mistakes in proposals are discovered after
receipt of proposals but before award.

(a)  During Discussions; Prior to Best and Final Offers.
Once discussions are commenced with any offeror or after best
and final offers are requested, any offeror may freely correct any
mistake by modifying or withdrawing the proposal until the time
and date set for receipt of best and final offers.

(b)  Minor Informalities.  Minor informalities, unless
otherwise corrected by an offeror as provided in this section,
shall be treated as they are under competitive sealed bidding.

(c)  Correction of Mistakes.  If discussions are not held or
if the best and final offers upon which award will be made have
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been received, mistakes may be corrected and the correct offer
considered only if:

(i)  the mistake and the correct offer are clearly evident on
the face of the proposal in which event the proposal may not be
withdrawn; or

(ii)  the mistake is not clearly evident on the face of the
proposal, but the offeror submits proof of evidentiary value
which clearly and convincingly demonstrates both the existence
of a mistake and the correct offer and the correction would not
be contrary to the fair and equal treatment of other offerors.

(d)  Withdrawal of Proposals.  If discussions are not held,
or if the best and final offers upon which award will be made
have been received, the offeror may be permitted to withdraw
the proposal if:

(i)  the mistake is clearly evident on the face of the proposal
and the correct offer is not; or

(ii)  the offeror submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made
but does not demonstrate the correct offer or, if the correct offer
is also demonstrated, to allow correction on the basis that the
proof would be contrary to the fair and equal treatment of other
offerors.

(4)  Mistakes Discovered After Award.  Mistakes shall not
be corrected after award of the contract.

3-214  Award.
(1)  Award Documentation.  A brief written justification

statement shall be made showing the basis on which the award
was found to be most advantageous to the state taking into
consideration price and the other evaluation factors set forth in
the Request for Proposals.

(2)  One Proposal Received.  If only one proposal is
received in response to a Request for Proposals, the
procurement officer may, as the officer deems appropriate, either
make an award or, if time permits, resolicit for the purpose of
obtaining additional competitive sealed proposals.

3-215  Publicizing Awards.
(1)  After the selection of the successful offeror(s), notice

of award shall be available in the purchasing agency's office and
may be available on the internet.

(2)  The following shall be disclosed to the public after
notice of the selection of the successful offeror(s) and after
receipt of a GRAMA request and payment of any lawfully
enacted and applicable fees:

(a)  the contract(s) entered into as a result of the selection
and the successful proposal(s), except for those portions that are
to be non-disclosed under R33-3-204;

(b)  the unsuccessful proposals, except for those portions
that are to be non-disclosed under R33-3-204;

(c)  the rankings of the proposals;
(d)  the names of the members of any selection committee

(reviewing authority);
(e)  the final scores used by the selection committee to

make the selection, except that the names of the individual
scorers shall not be associated with their individual scores or
rankings.

(f)  the written justification statement supporting the
selection, except for those portions that are to be non-disclosed
under R33-3-204.

(3)  After due consideration and public input, the following
has been determined by the Procurement Policy Board to impair
governmental procurement proceedings or give an unfair
advantage to any person proposing to enter into a contract or
agreement with a governmental entity, and will not be disclosed
by the governmental entity at any time to the public including
under any GRAMA request:

(a)  the names of individual scorers in relation to their
individual scores or rankings;

(b)  non-public financial statements; and
(c)  past performance and reference information, which is

not provided by the offeror and which is obtained as a result of
the efforts of the governmental entity.  To the extent such past
performance or reference information is included in the written
justification statement, it is subject to public disclosure.

3-216  Exceptions to Competitive Sealed Proposal Process.
(1)  As authorized by Section 63-56-408(1) the Chief

Procurement Officer or designee may determine that for a given
request it is either not practicable or not advantageous for the
state to procure a commodity or service referenced in section 3-
201 above by soliciting competitive sealed proposals.  When
making this determination, the Chief Procurement Officer may
take into consideration whether the potential cost of preparing,
soliciting and evaluating competitive sealed proposals is
expected to exceed the benefits normally associated with such
solicitations.  In the event of that it is so determined, the Chief
Procurement Officer, head of a purchasing agency or designee
may elect to utilize an alternative, more cost effective
procurement method, which may include direct negotiations
with a qualified vendor or contractor.

(2)  Documentation of the alternative procurement method
selected shall state the reasons for selection and shall be made
a part of the contract file.

3-217  Multiple Award Contracts for Human Service
Provider Services.

The Chief Procurement Officer, head of a purchasing
agency or designee may elect to award multiple contracts for
Human Service Provider Services through a competitive sealed
proposal process by first determining the appropriate fee to be
paid to providers and then contracting with all providers
meeting the criteria established in the RFP.  However this
specialized system of contracting for human service provider
services may only be used when:

(1)  The agency has performed an appropriate analysis to
determine appropriate rates to be paid;

(2)  The agency files contain adequate documentation of
the reasons the contractor was awarded the contract and the
reasons for selecting a particular contractor to provide the
service to each client; and

(3)  The agency has a formal written complaint and appeal
process, notice of which is provided to the contractors, and an
internal audit function to insure that selection of the contractor
from the list of awarded contractors was fair, equitable and
appropriate.

R33-3-3.  Small Purchases.
3-301  Authority to Make Small Purchases.
(1)  Amount.  The Office of the Chief Procurement Officer

or purchasing agency may use these procedures if the
procurement is estimated to be less than $50,000 for supplies,
services or construction.  If these procedures are not used, the
other methods of source selection provided in Section 63-56-
410 of the Utah Procurement Code and these rules shall apply.

(2)  Existing Statewide Contracts.  Supplies, services, or
construction items available under statewide contracts or similar
agreements shall be procured under these agreements in
accordance with the provisions or requirements for use and not
under this subpart unless otherwise authorized by the Chief
Procurement Officer.

(3)  Available from One Business Only.  If the supply,
service, or construction item is available only from one
business, the sole source procurement method set forth in
subpart 3-4 of these rules shall be used.

(4)  Division of Requirements.  Procurement requirements
shall not be artificially divided to avoid using the other source
selection methods set forth in Section 63-56-410 of the Utah
Procurement Code.

3-302  Small Purchases of Supplies, Services or
Construction Between $5,000 and $50,000.

(1)  Procedure.  Insofar as it is practical for small purchases
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of supplies, services or construction between $5,000 and
$50,000, no less than two businesses shall be solicited to submit
electronic, telephone or written quotations.  Award shall be
made to the business offering the lowest acceptable quotation.

(2)  Records.  The names of the businesses offering
quotations and the date and amount of each quotation shall be
recorded and maintained as a public record.

3-303  Small Purchases of $5,000 or Less.
The Chief Procurement Officer shall delegate to state

agencies the ability to make purchases up to $5,000 without
involvement of the Division of Purchasing and General
Services.  For purchases up to $1,000, the agency may select the
best source without seeking competitive quotes.  For purchases
over $1,000 and up to $5,000, agencies shall obtain price
competition, and shall purchase the item from the vendor
offering the lowest quote.  Unless otherwise delegated requests
for all purchases over $5,000, and sole source purchases
exceeding $1,000 shall be submitted to the Division of
Purchasing and General Services.

3-304  Small Purchases of Services of Professionals,
Providers, and Consultants.

If it is expected that the services of professionals,
providers, and consultants can be procured for less than
$50,000, the procedures specified in this subpart may be used.

R33-3-4.  Sole Source Procurement.
3-401  Conditions For Use of Sole Source Procurement.
Sole source procurement shall be used only if a

requirement is reasonably available from a single supplier.  A
requirement for a particular proprietary item does not justify a
sole source procurement if there is more than one potential
bidder or offeror for that item.

Examples of circumstances which could necessitate sole
source procurement are:

(1)  where the compatibility of equipment, accessories,
replacement parts, or service is the paramount consideration;

(2)  where a sole supplier's item is needed for trial use or
testing;

(3)  procurement of items for resale;
(4)  procurement of public utility services.
The determination as to whether a procurement shall be

made as a sole source shall be made by the procurement officer.
Each request shall be submitted in writing by the using agency.
The officer may specify the application of the determination and
its duration.  In cases of reasonable doubt, competition should
be solicited.  Any request by a using agency that a procurement
be restricted to one potential contractor shall be accompanied by
an explanation as to why no other will be suitable or acceptable
to meet the need.

3-402  Negotiation in Sole Source Procurement.
The procurement officer shall conduct negotiations, as

appropriate, as to price, delivery, and terms.
3-403  Unsolicited Offers.
(1)  Definition.  An unsolicited offer is any offer other than

one submitted in response to a solicitation.
(2)  Processing of Unsolicited Offers.  If a purchasing

agency that receives an unsolicited offer is not authorized to
enter into a contract for the supplies or services offered, the head
of the agency shall forward the offer to the procurement officer
who has authority with respect to evaluation, acceptance, and
rejection of the unsolicited offers.

(3)  Conditions for Consideration.  To be considered for
evaluation an unsolicited offer:

(a)  must be sufficiently detailed to allow a judgment to be
made concerning the potential utility of the offer to the
purchasing agency; and

(b)  may be subject to testing under terms and conditions
specified by the agency.

R33-3-5.  Emergency Procurements.
3-501  Definition of Emergency Conditions.
An emergency condition is a situation which creates a

threat to public health, welfare, or safety as may arise by reason
of floods, epidemics, riots, equipment failures, or other reason
as may be determined by the Chief Procurement Officer or
designee.  The existence of this condition creates an immediate
and serious need for supplies, services, or construction that
cannot be met through normal procurement methods.

3-502  Scope of Emergency Procurements.
Emergency procurement shall be limited to only those

supplies, services, or construction items necessary to meet the
emergency.

3-503  Authority to Make Emergency Procurements.
The Chief Procurement Officer may delegate in writing to

any purchasing agency authority to make emergency
procurements of up to an amount set forth in the delegation.

3-504  Source Selection Methods.
(1)  General.  The source selection method used shall be

selected with a view to the end of assuring that the required
supplies, services, or construction items are procured in time to
meet the emergency.  Given this constraint, competition that is
practicable shall be obtained.

(2)  After Unsuccessful Competitive Sealed Bidding.
Competitive sealed bidding is unsuccessful when bids received
pursuant to an Invitation for Bids are unreasonable,
noncompetitive, or the low bid exceeds available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids.  If emergency conditions exist after or
are brought about by an unsuccessful attempt to use competitive
sealed bidding, an emergency procurement may be made.

3-505  Determination of Emergency Procurement.
The procurement officer or the agency official responsible

for procurement shall make a written determination stating the
basis for an emergency procurement and for the selection of the
particular supplier.  The determination shall be sent promptly to
the Chief Procurement Officer.

R33-3-6.  Responsibility.
3-601  Standards of Responsibility.
(1)  Standards.  Among factors to be considered in

determining whether the standard of responsibility has been met
are whether a prospective contractor has:

(a)  available the appropriate financial, material,
equipment, facility, and personnel resources and expertise, or
the ability to obtain them, necessary to indicate capability to
meet all contractual requirements;

(b)  a satisfactory record of integrity;
(c)  qualified legally to contract with the purchasing

agency; and
(d)  unreasonably failed to supply any necessary

information in connection with the inquiry concerning
responsibility.

Nothing shall prevent the procurement officer from
establishing additional responsibility standards for a particular
procurement, provided that these additional standards are set
forth in the solicitation.

(2)  Information Pertaining To Responsibility.  A
prospective contractor shall supply information requested by the
procurement officer concerning the responsibility of the
contractor.  If the contractor fails to supply the requested
information, the procurement officer shall base the
determination of responsibility upon any available information
or may find the prospective contractor nonresponsible if the
failure is unreasonable.

3-602  Ability to Meet Standards.
The prospective contractor may demonstrate the

availability of necessary financing, equipment, facilities,
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expertise, and personnel by submitting upon request:
(1)  evidence that the contractor possesses the necessary

items;
(2)  acceptable plans to subcontract for the necessary items;

or
(3)  a documented commitment from, or explicit

arrangement with, a satisfactory source to provide the necessary
items.

3-603  Written Determination of Nonresponsibility
Required.

If a bidder or offeror who otherwise would have been
awarded a contract is found nonresponsible, a written
determination of nonresponsibility setting forth the basis of the
finding shall be prepared by the procurement officer.  The
determination shall be made part of the procurement file.

R33-3-7.  Types of Contracts.
3-701  Policy Regarding Selection of Contract Types.
(1)  General.  The selection of an appropriate contract type

depends on factors such as the nature of the supplies, services,
or construction to be procured, the uncertainties which may be
involved in contract performance, and the extent to which the
purchasing agency or the contractor is to assume the risk of the
cost of performance of the contract.  Contract types differ in the
degree of responsibility assumed by the contractor for the costs
of performance and the amount and kind of profit incentive
offered the contractor to achieve or exceed specified standards
or goals.

Among the factors to be considered in selecting any type of
contract are:

(a)  the type and complexity of the supply, service, or
construction item being procured;

(b)  the difficulty of estimating performance costs such as
the inability of the purchasing agency to develop definitive
specifications, to identify the risks to the contractor inherent in
the nature of the work to be performed, or otherwise to establish
clearly the requirements of the contract;

(c)  the administrative costs to both parties;
(d)  the degree to which the purchasing agency must

provide technical coordination during the performance of the
contract;

(e)  the effect of the choice of the type of contract on the
amount of competition to be expected;

(f)  the stability of material or commodity market prices or
wage levels;

(g)  the urgency of the requirement;
(h)  the length of contract performance; and
(i)  federal requirements.
The purchasing agency should not contract in a manner that

would place an unreasonable economic risk on the contractor,
since this action would tend to jeopardize satisfactory
performance on the contract.

(2)  Use of Unlisted Contract Types.  The provisions of this
subpart list and define the principal contract types.  In addition,
any other type of contract, except cost-plus-a-percentage-of-
cost, may be used provided the procurement officer determines
in writing that this use is in the purchasing agency's best interest.

3-702  Fixed-Price Contracts.
(1)  General.  A fixed-price contract is the preferred and

generally utilized type of contract.  A fixed-price contract places
responsibility on the contractor for the delivery of the product
or the complete performance of the services or construction in
accordance with the contract terms at a price that may be firm or
subject to contractually specified adjustments.  The fixed-price
contract is appropriate for use when there is a reasonably
definitive requirement, as in the case of construction or standard
commercial products.  The use of a fixed-price contract when
risks are unknown or not readily measurable in terms of cost can
result in inflated prices and inadequate competition; poor

performance, disputes, and claims when performance proves
difficult; or excessive profits when anticipated contingencies do
not occur.

(2)  Firm Fixed-Price Contract.  A firm fixed-price contract
provides a price that is not subject to adjustment.

(3)  Fixed-Price Contract with Price Adjustment.
(a)  A fixed-price contract with price adjustment provides

for variation in the contract price under special conditions
defined in the contract, other than customary provisions
authorizing price adjustments due to modifications to the work.
The formula or other basis by which the adjustment in contract
price can be made shall be specified in the solicitation and the
resulting contract.  However, clauses providing for most-
favored-customer prices for the purchasing agency, that is, the
price to the purchasing agency will be lowered to the lowest
priced sales to any other customer made during the contract
period, shall not be used.  Examples of conditions under which
adjustments may be provided in fixed-price contracts are:

(i)  changes in the contractor's labor contract rates;
(ii)  changes due to rapid and substantial price fluctuations,

which can be related to an accepted index; and
(iii)  when a general price change alters the base price.
(b)  If the contract permits unilateral action by the

contractor to bring about the condition under which a price
increase may occur, the contract shall reserve to the purchasing
agency the right to reject the price increase and terminate the
contract without cost or damages.  Notice of the price increase
shall be given by the contractor in the manner and within the
time specified in the contract.

3-703  Cost-Reimbursement Contracts.
(1)  General.  The cost-reimbursement contract provides for

payment to the contractor of allowable costs incurred in the
performance of the contract as determined in accordance with
part 7 of these rules and provided in the contract.  This type of
contract establishes at the outset an estimated cost for the
performance of the contract and a dollar ceiling which the
contractor may not exceed without prior approval of subsequent
ratification by the procurement officer and, in addition, may
provide for payment of a fee.  The contractor agrees to perform
as specified in the contract until the contract is completed or
until the costs reach the specified ceiling, whichever occurs first.

This contract type is appropriate when the uncertainties
involved in contract performance are of a magnitude that the
cost of contract performance cannot be estimated with sufficient
reasonableness to permit use of any type of fixed-price contract.
In addition, a cost-reimbursement contract necessitates
appropriate monitoring by purchasing agency personnel during
performance so as to give reasonable assurance that the
objectives of the contract are being met.  It is particularly
suitable for research, development, and study-type contracts.

(2)  Determination Prior to Use.  A cost-reimbursement
contract may be used only when the procurement officer
determines in writing that:

(a)  a contract is likely to be less costly to the purchasing
agency than any other type or that it is impracticable to obtain
otherwise, the supplies, services, or construction;

(b)  the proposed contractor's accounting system will
permit timely development of all necessary cost data in the form
required by the specific contract type contemplated; and

(c)  the proposed contractor's accounting system is
adequate to allocate costs in accordance with generally accepted
accounting principles.

(3)  Cost Contract.  A cost contract provides that the
contractor will be reimbursed for allowable costs incurred in
performing the contract.

(4)  Cost-Plus-Fixed-Fee Contract.  This is a cost-
reimbursement type contract which provides for payment to the
contractor of an agreed fixed fee in addition to reimbursement
of allowable, incurred costs.  The fee is established at the time
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of contract award and does not vary whether the actual cost of
contract performance is greater or less than the initial estimated
cost established for the work.  Thus, the fee is fixed but not the
contract amount because the final contract amount will depend
on the allowable costs reimbursed.  The fee is subject to
adjustment only if the contract is modified to provide for an
increase or decrease in the work specified in the contract.

3-704  Cost Incentive Contracts.
(1)  General.  Cost incentive contracts provide for the

sharing of cost risks between the purchasing agency and the
contractor.  This type of contract provides for the reimbursement
to the contractor of allowable costs incurred up to a ceiling
amount and establishes a formula in which the contractor is
rewarded for performing at less than target cost or is penalized
if it exceeds target cost.  Profit or fee is dependent on how
effectively the contractor controls cost in the performance of the
contract.

(2)  Fixed-Price Cost Incentive Contract.
(a)  Description.  In a fixed-price cost incentive contract,

the parties establish at the outset a target cost, a target profit, a
cost-sharing formula which provides a percentage increase or
decrease of the target profit depending on whether the cost of
performance is less than or exceeds the target cost, and a ceiling
price.  After performance of the contract, the actual cost of
performance is arrived at based on the total incurred allowable
cost as determined in accordance with part 7 of these rules and
as provided in the contract.  The final contract price is then
established in accordance with the cost-sharing formula using
the actual cost of performance.  The final contract price may not
exceed the ceiling price.  The contractor is obligated to complete
performance of the contract, and, if actual cost exceeds the
ceiling price, the contractor suffers a loss.

(b)  Objective.  The fixed-price cost incentive contract
serves three objectives.  It permits the establishment of a firm
ceiling price for performance of the contract which takes into
account uncertainties and contingencies in the cost of
performance.  It motivates the contractor to perform the contract
economically since cost is in inverse relation to profit; the lower
the cost, the higher the profit.  It provides a flexible pricing
mechanism for establishing a cost sharing responsibility
between the purchasing agency and contractor depending on the
nature of the supplies, services, or construction being procured,
the length of the contract performance, and the performance
risks involved.

(3)  Cost-Plus Contract with Cost Incentive Fee.  In a cost-
plus contract with cost incentive fee, the parties establish at the
outset a target cost; a target fee; a cost-sharing formula for
increase or decrease of fee depending on whether actual cost of
performance is less than or exceeds the target cost, with
maximum and minimum fee limitations; and a cost ceiling
which represents the maximum amount which the purchasing
agency is obligated to reimburse the contractor.  The contractor
continues performance until the work is complete or costs reach
the ceiling specified in the contract, whichever first occurs.
After performance is complete or costs reach the ceiling, the
total incurred, allowable costs reimbursed in accordance with
part 7 of these rules and as provided in the contract are applied
in the cost-sharing formula to establish the incentive fee payable
to the contractor.  This type contract gives the contractor a
stronger incentive to efficiently manage the contract than a cost-
plus-fixed-fee contract provides.

(4)  Determinations Required.  Prior to entering into any
cost incentive contract, the procurement officer shall make the
written determination required by subsections 3-703(2)(b) and
(c) of these rules.  In addition, prior to entering any cost-plus
contract with cost incentive fee, the procurement officer shall
include in the written determination the determination required
by subsection 3-703(2)(a) of these rules.

3-705  Performance Incentive Contracts.

In a performance incentive contract, the parties establish at
the outset a pricing basis for the contract, performance goals,
and a formula for increasing or decreasing the compensation if
the specified performance goals are exceeded or not met.  For
example, early completion may entitle the contractor to a bonus
while late completion may entitle the purchasing agency to a
price decrease.

3-706  Time and Materials Contracts; Labor Hour
Contracts.

(1)  Time and Materials Contracts.  Time and materials
contracts provide for payment for materials at cost and labor
performed at an hourly rate which includes overhead and profit.
These contracts provide no incentives to minimize costs or
effectively manage the contract work.  Consequently, all such
contracts shall contain a stated cost ceiling and shall be entered
into only after the procurement officer determines in writing
that:

(a)  personnel have been assigned to closely monitor the
performance of the work; and

(b)  no other type of contract will suitably serve the
purchasing agency's purpose.

(2)  Labor Hour Contracts.  A labor hour contract is the
same as a time and materials contract except the contractor
supplies no material.  It is subject to the same considerations,
and the procurement officer shall make the same determinations
before it is used.

3-707  Definite Quantity and Indefinite Quantity Contracts.
(1)  Definite Quantity.  A definite quantity contract is a

fixed-price contract that provides for delivery of a specified
quantity of supplies or services either at specified times or when
ordered.

(2)  Indefinite Quantity.  An indefinite quantity contract is
a contract for an indefinite amount of supplies or services to be
furnished as ordered that establishes unit prices of a fixed-price
type.  Generally an approximate quantity or the best information
available is stated in the solicitation.  The contract may provide
a minimum quantity the purchasing agency is obligated to order
and may also provide for a maximum quantity provision that
limits the purchasing agency's obligation to order.  The time of
performance of an indefinite quantity contract may be extended
upon agreement of the parties provided the extension is for 90
days or less and the procurement officer determines in writing
that it is not practical to award another contract at the time of
the extension.

(3)  Requirements Contracts.  A requirements contract is an
indefinite quantity contract for supplies or services that
obligates the purchasing agency to order all the actual, normal
requirements of designated using agencies during a specified
period of time; and for the protection of the purchasing agency
and the contractor.  Invitations for Bids and resulting
requirements contracts shall include a provision.  However, the
purchasing agency may reserve in the solicitation and in the
resulting contract the right to take bids separately if a particular
quantity requirement arises which exceeds an amount specified
in the contract.  Requirements contracts shall contain an
exemption from ordering under the contract when the
procurement officer approves a finding that the supply or
service available under the contract will not meet a
nonrecurring, special need of the purchasing agency.

3-708  Progressive and Multiple Awards.
(1)  Progressive Award.  A progressive award is an award

of portions of a definite quantity requirement to more than one
contractor.  Each portion is for a definite quantity and the sum
of the portions is the total definite quantity procured.  A
progressive award may be in the purchasing agency's best
interest when awards to more than one bidder or offeror for
different amounts of the same item are needed to obtain the total
quantity or the time or times of delivery required.

(2)  Multiple Award.  A multiple award is an award of an
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indefinite quantity contract for one or more similar supplies or
services to more than one bidder or offeror, and the purchasing
agency is obligated to order all of its actual, normal
requirements for the specified supplies or services from those
contractors.  A multiple award may be in the purchasing
agency's best interest when award to two or more bidders or
offerors for similar products is needed for adequate delivery,
service, or availability, or for product compatibility.  In making
a multiple award, care shall be exercised to protect and promote
the principles of competitive solicitation.  All eligible users of
the contract shall be named in the solicitation, and it shall be
mandatory that the requirements of the users that can be met
under the contract be obtained in accordance with the contract,
provided, that:

(a)  the purchasing agency shall reserve the right to take
bids separately if a particular quantity requirement arises which
exceeds an amount specified in the contract; or

(b)  the purchasing agency shall reserve the right to take
bids separately if the procurement officer approves a finding that
the supply or service available under the contract will not meet
a nonrecurring special need of the agency.

(3)  Intent to Use.  If a progressive or multiple award is
anticipated prior to issuing a solicitation, the method of award
shall be stated in the solicitation.

3-709  Leases.
(1)  Use.  A lease may be entered into provided:
(a)  it is in the best interest of the purchasing agency;
(b)  all conditions for renewal and costs of termination are

set forth in the lease; and
(c)  the lease is not used to avoid a competitive

procurement.
(2)  Competition.  Lease and lease-purchase contracts are

subject to the requirements of competition which govern the
procurement of supplies.

(3)  Lease with Purchase Option.  A purchase option in a
lease may be exercised only if the lease containing the purchase
option was awarded under competitive bidding or competitive
proposals, unless the requirement can be met only by the supply
or facility being leased as determined in writing by the
procurement officer.  Before exercising this option, the
procurement officer shall:

(a)  investigate alternative means of procuring comparable
supplies or facilities; and

(b)  compare estimated costs and benefits associated with
the alternative means and the exercise of the option, for
example, the benefit of buying new state of the art data
processing equipment compared to the estimated, initial savings
associated with exercise of a purchase option.

3-710  Multi-Year Contracts; Installment Payments.
(1)  Use.  A contract may be entered into which extends

beyond the current fiscal period provided any obligation for
payment in a succeeding fiscal period is subject to the
availability of funds.

(2)  Termination.  A multi-year contract may be terminated
without cost to the purchasing agency by reason of
unavailability of funds for the purpose or for lack of
performance by the contractor.  Termination for other reason
shall be as provided by the contract.

(3)  Installment Payments.  Supply contracts may provide
for installment purchase payments, including interest charges,
over a period of time.  Installment payments, however, should
be used judiciously in order to achieve economy and not to
avoid budgetary restraints, and shall be justified in writing by
the head of the using agency.  Heads of using agencies shall be
responsible for ensuring that statutory or other prohibitions are
not violated by use of installment provisions and that all
budgetary or other required prior approvals are obtained.  No
agreement shall be used unless provision for installment
payments is included in the solicitation document.

3-711  Contract Option.
(1)  Provision.  Any contract subject to an option for

renewal, extension, or purchase, shall have had a provision
included in the solicitation.  When a contract is awarded by
competitive sealed bidding, exercise of the option shall be at the
purchasing agency's discretion only, and not subject to
agreement or acceptance by the contractor.

(2)  Exercise of Option.  Before exercising any option for
renewal, extension, or purchase, the procurement officer should
attempt to ascertain whether a competitive procurement is
practical, in terms of pertinent competitive and cost factors, and
would be more advantageous to the purchasing agency than
renewal or extension of the existing contract.

R33-3-8.  Cost or Pricing Data and Analysis; Audits.
3-801  Scope.
This subpart sets forth the pricing policies which are

applicable to contracts of any type and any included price
adjustments when cost or pricing data are required to be
submitted.

3-802  Requirements for Cost or Pricing Data.
(1)  Submission of Cost or Pricing Data - Required.  Cost

or pricing data shall be required in support of a proposal leading
to:

(a)  the pricing of any contract expected to exceed
$100,000 to be awarded by competitive sealed proposals or sole
source procurement; or

(b)  the pricing of any adjustment to any contract, including
a contract, awarded by competitive sealed bidding, whether or
not cost pricing data was required in connection with the initial
pricing of the contract, as requested by the procurement officer.
However, this requirement shall not apply when unrelated and
separately priced adjustments for which cost or pricing data
would not be required are consolidated for administrative
convenience.

(2)  Submission of Cost or Pricing Data - Permissive.
After making determination that circumstances warrant action,
the procurement officer may require the offeror or contractor to
submit cost or pricing data in any other situation except where
the contract award is made pursuant to competitive sealed
bidding.  Generally, cost or pricing data should not be required
where the contract or modification is less than $2,000.
Moreover, when less than complete cost analysis will provide a
reasonable pricing result on awards or for change orders without
the submission of complete cost or pricing data, the
procurement officer shall request only that data considered
adequate to support the limited extent of the cost analysis
needed and need not require certification.

(3)  Exceptions.  Cost or pricing data need not be submitted
and certified:

(a)  where the contract price is based on:
(i)  adequate price competition;
(ii)  established catalog prices or market prices, if trade

discounts are reflected in the prices; or
(iii)  prices set by law or rule; or
(b)  when the procurement officer determines in writing

that the requirements for submitting cost or pricing data may be
waived and the reasons for the waiver are stated in the
determination.  A copy of the determination shall be kept in the
contract file and made available to the public upon request.  If,
after cost or pricing data were initially requested and received,
it is determined that adequate price competition does exist, the
data need not be certified.

If, despite the existence of an established catalog price or
market price, the procurement officer considers that a price
appears unreasonable, cost or pricing data may be requested.
Where the reasonableness of the price can be assured by limited
data pertaining to the differences in the item or services,
requests should be so limited.
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3-803  Submission of Cost or Pricing Data and
Certification.

Cost or pricing data shall be submitted to the procurement
officer at the time and in the manner prescribed in these rules or
as otherwise from time to time prescribed by the procurement
officer.  When the procurement officer requires the offeror or
contractor to submit cost or pricing data in support of any
proposal, the data shall either be actually submitted or
specifically identified in writing.  When cost or pricing data is
required, the data is to be submitted prior to beginning price
negotiation and the offeror or contractor is required to keep the
submission current throughout the negotiations.  The offeror or
contractor shall certify, as soon as practicable after agreement is
reached on price, that the cost or pricing data submitted is
accurate, complete, and current as of a mutually determined date
prior to reaching agreement.  Certification shall be made using
the certificate set forth in section 3-804 of this subpart.  A
refusal by the offeror to supply the required data shall be
referred to the procurement officer whose duty shall be to
determine in writing whether to disqualify the noncomplying
offeror, to defer award pending further investigation, or to enter
into the contract.  A refusal by a contractor to submit the
required data to support a price adjustment shall be referred to
the procurement officer who shall determine in writing whether
to further investigate the price adjustment, not to allow any price
adjustment, or to set the amount of the price adjustment.

3-804  Certificate of Current Cost or Pricing Data.
(1)  Form of Certificate.  When cost or pricing data must be

certified, the certificate set forth below shall be included in the
contract file along with any award documentation required
under these rules.  The offeror or contractor shall be required to
submit the certificate as soon as practicable after agreement is
reached on the contract price or adjustment.

"CERTIFICATE OF CURRENT COST OR PRICING
DATA

This is to certify that, to the best of my knowledge and
belief, cost or pricing data as defined in the Utah Procurement
Rules submitted, either actually or by specific identification in
writing, to the procurement officer in support of . . ., are
accurate, complete, and current as of date, month and year. . .
The effective date shall be the date when price negotiations were
concluded and the contract price was agreed to.  The
responsibility of the offeror or contractor is not limited by the
personal knowledge of the offeror's or contractor's negotiator if
the offeror or contractor had information reasonably available at
the time of agreement, showing that the negotiated price is not
based on accurate, complete, and current data.

This certification includes the cost or pricing data
supporting any advance agreement(s) between the offeror and
the purchasing agency which are part of the proposal.

Firm
Name
Title
Date of Execution . . . (This date should be as close as

practical to the date when the price negotiations were concluded
and the contract price was agreed to.)"

(End of Certificate)
(2)  Limitation of Representation.  Because the certificate

pertains to cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offeror's or contractor's
judgment on the estimated portion of future costs or projections.
It does, however, apply to the data upon which the offeror's or
contractor's judgment is based.  A certificate of current cost or
pricing data is not a substitute for examination and analysis of
the offeror's or contractor's proposal.

(3)  Inclusion of Notice and Contract Clause.  Whenever it
is anticipated that a certificate of current cost or pricing data
may be required, a clause giving notice of this requirement shall
be included in the solicitation.  If a certificate is required, the

contract shall include a clause giving the purchasing agency a
contract right to a price adjustment, that is, to a reduction in the
price to what it would have been if the contractor had submitted
accurate, complete, and current data.

(4)  Exercise of Option.  The exercise of an option at the
price established in the initial negotiation in which certified cost
or pricing data were used does not require recertification or
further submission of data.

3-805  Defective Cost or Pricing Data.
(1)  Overstated Cost or Pricing Data.  If certified cost or

pricing data is subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the purchasing agency shall be entitled to an adjustment of the
contract price, including profit or fee, to exclude any significant
sum by which the price, including profit or fee, was increased
because of the defective data.  It is assumed that overstated cost
or pricing data increased the contract price in the amount of the
defect plus related overhead and profit or fee.  Unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced in this amount.  In
establishing that the defective data caused an increase in the
contract price, the procurement officer is not expected to
reconstruct the negotiation by speculating as to what would
have been the mental attitudes of the negotiating parties if the
correct data had been submitted at the time of agreement on
price.

(2)  Understated Cost or Pricing Data.  In determining the
amount of an adjustment, the contractor shall be entitled to an
adjustment for any understated cost or pricing data submitted in
support of price negotiations for the same pricing action up to
the amount of the purchasing agency's claim for over stated cost
or pricing data arising out of the same pricing action.

(3)  Dispute as to Amount.  If the contractor and the
procurement officer cannot agree as to the amount of adjustment
due to defective cost or pricing data, the procurement officer
shall set an amount in accordance with subsections 3-805(1) and
3-805(2) of this subpart.

3-806  Price Analysis Techniques.
Price analysis is used to determine if a price is reasonable

and acceptable.  It involves a comparison of the prices for the
same or similar items or services.  Examples of price analysis
criteria include:

(1)  price submissions of other prospective bidders or
offerors;

(2)  prior price quotations and contract prices charged by
any bidder, offeror, or contractor;

(3)  prices published in catalogs or price lists; and
(4)  prices available on the open market.
In making an analysis, consideration must be given to any

differing delivery factors and contractual provisions, terms and
conditions.

3-807  Cost Analysis Techniques.
(1)  General.  Cost analysis includes the appropriate

verification of cost or pricing data, and the use of this data to
evaluate:

(a)  specific elements of costs;
(b)  the necessity for certain costs;
(c)  the reasonableness of amounts estimated for the

necessary costs;
(d)  the reasonableness of allowances for contingencies;
(e)  the basis used for allocation of indirect costs;
(f)  the appropriateness of allocations of particular indirect

costs to the proposed contract; and
(g)  the reasonableness of the total cost or price.
(2)  Evaluations.  Evaluations of cost or pricing data should

include comparisons of costs and prices of an offeror's cost
estimates with those of other offerors and any independent price
and cost estimates.  They shall also include consideration of
whether the costs are reasonable and allocable under these rules.
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3-808  Audit.
(1)  The procurement officer may, at reasonable times and

places, audit or cause to be audited, the books and records of a
contractor, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

(a)  the cost or pricing data submitted;
(b)  a contract, including subcontracts, other than a firm

fixed-price contract, awarded pursuant to these rules and the
Utah Procurement Code.

(2)  An audit performed by an auditor selected or approved
by the procurement officer shall be submitted containing at least
the following information:

(a)  for cost and pricing data audits:
(i)  a description of the original proposal and all

submissions of cost or pricing data;
(ii)  an explanation of the basis and the method used in

preparing the proposal;
(iii)  a statement identifying any cost or pricing data not

submitted but examined by the auditor which has a significant
affect on the proposed cost or price;

(iv)  a description of any deficiency in the cost or pricing
data submitted and an explanation of its affect on the proposal;

(v)  a statement summarizing those major points where
there is a disagreement as to the cost or pricing data submitted;
and

(vi)  a statement identifying any information obtained from
other sources;

(b)  the number of invoices or reimbursement vouchers
submitted by the contractor or subcontractor for payment;

(c)  the use of federal assistance funds; or
(d)  the fluctuation of market prices affecting the contract.
The scope of the audit may be limited by the procurement

officer.
(3)  For contract audits, the scope of the report will depend

on the scope of the audit ordered.  However, the report should
contain specific reference to the terms of the contract to which
the audited data relates and a statement of the degree to which
the auditor believes the audited data evidence compliance with
those terms.

3-809  Retention of Books and Records.
(1)  Relating to Cost and Pricing Data.  Any contractor who

receives a contract, change order, or contract modification for
which cost or pricing data is required shall maintain the books
and records that relate to the cost or pricing data for three years
from the date of final payment under the contract.

(2)  Relating to Other than Firm Fixed-Price Contracts.
Books and records that relate to a contract in excess of $25,000,
including subcontracts, other than a firm fixed-price contract,
shall be maintained:

(a)  by a contractor, for three years from the date of final
payment under the contract; and

(b)  by a subcontractor, for three years from the date of
final payment under the subcontract.

R33-3-9.  Plant or Site Inspection; Inspection of Supplies or
Services.

3-901  Inspection of Plant or Site.
Circumstances under which the purchasing agency may

perform inspections include inspections of the contractor's plant
or site in order to determine:

(1)  whether the standards set forth in section 3-601 have
been met or are capable of being met; and

(2)  if the contract is being performed in accordance with
its terms.

3-902  Access to Plant or Place of Business.
The purchasing agency may enter a contractor's or

subcontractor's plant or place of business to:
(1)  inspect supplies or services for acceptance by the

purchasing agency pursuant to the terms of a contract;

(2)  audit cost or pricing data or audit the books and
records of any contractor or subcontractor pursuant to Section
63-56-415 subsection (5) of the Utah Procurement Code; and

(3)  investigate in connection with an action to debar or
suspend a person from consideration for award of contracts
pursuant to Section 63-56-804 of the Utah Procurement Code.

3-903  Inspection of Supplies and Services.
(1)  Provisions for Inspection.  Contracts may provide that

the purchasing agency may inspect supplies and services at the
contractor's or subcontractor's facility and perform tests to
determine whether they conform to solicitation requirements or,
after award, to contract requirements, and are acceptable.  These
inspections and tests shall be conducted in accordance with the
terms of the solicitation and contract.

(2)  Trial Use and Testing.  The procurement officer is
authorized to establish operational procedures governing the
testing and trial use of various equipment, materials, and
supplies by any using agency, and the relevance and use of
resulting information to specifications and procurements.

3-904  Conduct of Inspections.
(1)  Inspectors.  Inspections or tests shall be performed so

as not to unduly delay the work of the contractor or
subcontractor.  No inspector may change any provision of the
specifications or the contract without written authorization of
the procurement officer.  The presence or absence of an
inspector shall not relieve the contractor or subcontractor from
any requirements of the contract.

(2)  Location.  When an inspection is made in the plant or
place of business of a contractor or subcontractor, the contractor
or subcontractor shall provide without charge all reasonable
facilities and assistance for the safety and convenience of the
person performing the inspection or testing.

(3)  Time.  Inspection or testing of supplies and services
performed at the plant or place of business of any contractor or
subcontractor shall be performed at reasonable times.

3-905  Inspection of Construction Projects.
On-site inspection of construction shall be performed in

accordance with the terms of the contract.

KEY:  government purchasing
February 21, 2006 63-56
Notice of Continuation November 27, 2002
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R33.  Administrative Services, Purchasing and General
Services.
R33-4.  Specifications.
R33-4-1.  General Provisions.

4-101  General Purpose and Policies.
(1)  Purpose.  Specifications shall be drafted with the

objective of clearly describing the purchasing agency's
requirements and of encouraging competition.  The purpose of
a specification is to serve as a basis for obtaining a supply,
service, or construction item adequate and suitable for the
purchasing agency's needs in a cost effective manner, taking into
account, to the extent practicable, the costs of ownership and
operation as well as initial acquisition costs.

(2)  Use of Functional or Performance Descriptions.
Specifications shall, to the extent practicable, emphasize
functional or performance criteria while limiting design or other
detailed physical descriptions to those necessary to meet the
needs of the purchasing agency.  To facilitate the use of the
criteria, using agencies shall endeavor to include as a part of
their purchase requisitions the principal functional or
performance needs to be met.  It is recognized, however, that the
preference for use of functional or performance specifications is
primarily applicable to the procurement of supplies and services.
This preference is often not practicable in construction, apart
from the procurement of supply-type items for a construction
project.

(3)  Preference for Commercially Available Products.  It is
the general policy that requirements be satisfied by standard
commercial products whenever practicable.

4-102  Availability of Documents.
Except for testing and confidential data, specifications and

any written determination or other document generated or used
in the development of a specification shall be available for
public inspection.

4-103  Emergency Authority.
In the event of an emergency, as determined by the

procurement officer, the purchasing agency may procure by any
reasonable means, with any available specifications, without
regard to the provision of these rules.

4-104  Procedures for the Development of Specifications.
(1)  Provisions of General Application.
(a)  Application of Section.  This section applies to all

persons who may prepare a specification.
(b)  Specification of Alternates May Be Included.  A

specification may provide alternate descriptions of supplies,
services, or construction items where two or more design,
functional, or performance criteria will satisfactorily meet the
purchasing agency's requirements.

(c)  Contractual Requirements Not to Be Included.  To the
extent feasible, a specification shall not include any solicitation
or contract term or condition as a requirement for time or place
of bid opening, time of delivery, payment, liquidated damages,
or qualification of bidders.

(d)  Use of Existing Specifications.  If a specification for a
common or general use item has been developed in accordance
with subsection (2) (a) of this section or a qualified products list
has been developed in accordance with subsection (2) (d) of this
section for a particular supply, service, or construction item, or
need, it shall be used unless the procurement officer makes a
written determination that its use is not in the purchasing
agency's best interest and that another specification shall be
used.

(e)  The procurement officer should provide for the
periodic review of specifications to determine whether any
existing specification needs revision, or a new specification is
needed to reflect changes in:

(i)  the state of the art;
(ii)  the characteristics of the available supplies, services,

or construction items; or

(iii)  needs of the using agency.
(f)  The procurement officer may allow others to prepare

specifications for the purchasing agency's use in making
procurements when there will be no substantial conflict of
interest involved and it is otherwise in the best interests of the
purchasing agency as determined by the procurement officer.

(2)  Special Additional Procedures.
(a)  Specifications for Common or General Use Items.
(i)  Preparation and Utilization.  A standard specification

for common or general use shall, to the extent practicable, be
prepared and utilized when a supply, service, or construction
item is used in common by several using agencies or used
repeatedly by one using agency, and the characteristics of the
supply, service, or construction item as commercially produced
or provided remain relatively stable while the frequency or
volume of procurements is significant, or where the purchasing
agency's recurring needs require uniquely designed or specially
produced items.

(ii)  Final Approval.  Final approval of a proposed
specification for a common or general use item shall be given
only by the procurement officer.

(iii)  Revisions and Cancellations.  All revisions to or
cancellations of specifications for common or general use items
may be made upon approval of the procurement officer.

(b)  Brand Name or Equal Specification.
(i)  Brand name or equal specifications may be used when

the procurement officer determines that a specification is in the
purchasing agency's best interest.

(ii)  Designation of Several Brands.  Brand name or equal
specification shall seek to designate as many different brands as
are practicable as "or equal" references and shall state that
products substantially equivalent to those designated will be
considered for award.

(iii)  Required Characteristics.  Unless the procurement
officer authorized to finally approve specifications determines
that the essential characteristics of the brand names included in
the specifications are commonly known in the industry or trade,
brand name or equal specifications shall include a description
of the particular design and functional or performance
characteristics which are required.

(iv)  Nonrestrictive Use of Brand Name or Equal
Specifications.  Where a brand name or equal specification is
used in a solicitation, the solicitation shall contain explanatory
language that the use of a brand name is for the purpose of
designating the standard of quality, performance, and
characteristics desired and is not intended to limit or restrict
competition.

(c)  Brand Name Specification.
(i)  Use.  Since use of a brand name specification is

restrictive, a specification may be used when the procurement
officer or designee makes a written determination.  The
determination may be in any form deemed acceptable to the
chief procurement officer, as a purchase evaluation, or a
statement of single source justification.  The written statement
must state specific reasons for use of the brand name
specification.

(ii)  Competition.  The procurement officer shall seek to
identify sources from which the designated brand name item or
items can be obtained and shall solicit sources to achieve
whatever degree of competition is practicable.  If only one
source can supply the requirement, the procurement shall be
made under Section 63-56-410 of the Utah Procurement Code.

(d)  Qualified Products List.
(i)  Use.  A qualified products list may be developed with

the approval of the Chief Procurement Officer, or the head of a
purchasing or using agency authorized to develop qualified
products lists, when testing or examination of the supplies or
construction items prior to issuance of the solicitation is
desirable or necessary in order to satisfy purchasing agency
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requirements.
(ii)  Solicitation.  When developing a qualified products

list, a representative group of potential suppliers shall be
solicited to submit products for testing and examination to
determine acceptability for inclusion on a qualified products list.
Any potential supplier, even though not solicited, may offer
products for consideration in accordance with any schedule or
procedure established for this purpose.

(iii)  Testing and Confidential Data.  Inclusion on a
qualified products list shall be based on results of tests or
examinations conducted in accordance with prior established
requirements.  Except as otherwise provided by law, trade
secrets, test data, and similar information provided by the
supplier will be kept confidential when requested in writing by
the supplier.  However, qualified products lists' test results shall
be made public, but in a manner so as to protect the
confidentiality of the identity of the competitors by, for example,
using numerical designations.

KEY:  government purchasing
1988 63-56
Notice of Continuation November 27, 2002
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R33.  Administrative Services, Purchasing and General
Services.
R33-5.  Construction and Architect-Engineer Selection.
R33-5-101.  Purpose and Authority.

As required by Sections 63-56-501, 63-56-504 (2), 63-56-
506 and 63-56-601 (1), this rule contains provisions applicable
to:

(1)  selecting the appropriate method of management for
construction contracts, that is, the contracting method and
configuration that will most likely result in timely, economical,
and otherwise successful completion of the construction project.

(2)  establishing appropriate bid, performance, and payment
bond requirements including criteria allowing for waiver of
these requirements.

(3)  governing appropriate contract provisions.

R33-5-102.  Application.
The provisions of this chapter shall apply to all

procurements of construction which are estimated to be greater
than $50,000.  Procurement of construction expected to be less
than $50,000 shall be made in accordance with R33-3-3 (Small
Purchases) except bid, performance and payment bonds shall be
required unless waived in accordance with R33-5-355 (Waiver
of Bonding Requirements on Small Projects).

R33-5-201.  Methods of Construction Contract Management.
(1)  Application.  This section contains provisions

applicable to the selection of the appropriate type of
construction contract management.

(2)  Flexibility.  It is intended that the Procurement Officer
have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill
the needs of the procuring agencies.  In each instance
consideration commensurate with the project's size and
importance should be given to all the appropriate and effective
means of obtaining both the design and construction of the
project.  The methods for achieving the purposes set forth in this
rule are not to be construed as an exclusive list.

(3)  Selecting the Method of Construction Contracting.  In
selecting the construction contracting method, the Procurement
Officer should consider the results achieved on similar projects
in the past and the methods used.  Consideration should be
given to all appropriate and effective methods and their
comparative advantages and disadvantages and how they might
be adapted or combined to fulfill the needs of the procuring
agencies.

(4)  Criteria for Selecting Construction Contracting
Methods.  Before choosing the construction contracting method
to use, a careful assessment must be made by the Procurement
Officer of requirements the project must satisfy and those other
characteristics that would be desirable.  Some of the factors to
consider are:

(a)  when the project must be ready to be occupied;
(b)  the type of project, for example, housing, offices, labs,

heavy or specialized construction;
(c)  the extent to which the requirements of the procuring

agencies and the ways in which they are to be met are known;
(d)  the location of the project;
(e)  the size, scope, complexity, and economics of the

project;
(f)  the amount and type of financing available for the

project, including whether the budget is fixed or what the source
of funding is, for example, general or special appropriation,
federal assistance moneys, general obligation bonds or revenue
bonds, lapsing/nonlapsing status and legislative intent language;

(g)  the availability, qualification, and experience of State
personnel to be assigned to the project and how much time the
State personnel can devote to the project;

(h)  the availability, experience and qualifications of

outside consultants and contractors to complete the project
under the various methods being considered.

(5)  General Descriptions.
(a)  Use of Descriptions.  The following descriptions are

provided for the more common contracting methods.  The
methods described are not all mutually exclusive and may be
combined on a project.  These descriptions are not intended to
be fixed in respect to all construction projects of the State.  In
each project, these descriptions may be adapted to fit the
circumstances of that project.  However, the Procurement
Officer should endeavor to ensure that these terms are described
adequately in the appropriate contracts, are not used in a
misleading manner, and are understood by all relevant parties.

(b)  Single Prime Contractor.  The single prime contractor
method is typified by one business, acting as a general
contractor, contracting with the state to timely complete an
entire construction project in accordance with drawings and
specifications provided by the state.  Generally the drawings and
specifications are prepared by an architectural or engineering
firm under contract with the state.  Further, while the general
contractor may take responsibility for successful completion of
the project, much of the work may be performed by specialty
contractors with whom the prime contractor has entered into
subcontracts.

(c)  Multiple Prime Contractors.  Under the multiple prime
contractor method, the State or the State's agent contracts
directly with a number of specialty contractors to complete
portions of the project in accordance with the State's drawings
and specifications.  The State or its agent may have primary
responsibility for successful completion of the entire project, or
the contracts may provide that one of the multiple prime
contractors has this responsibility.

(d)  Design-Build.  In a design-build project, a business
contracts directly with the State to meet the State's requirements
as described in a set of performance specifications.  Design
responsibility and construction responsibility both rest with the
design-build contractor.  This method can include instances
where the design-build contractor supplies the site as part of the
package.

(e)  Construction Manager.  A construction manager is a
person experienced in construction that has the ability to
evaluate and to implement drawings and specifications as they
affect time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the
administration of change orders.  The State may contract with
the construction manager early in a project to assist in the
development of a cost effective design.  The construction
manager may become the single prime contractor, or may
guarantee that the project will be completed on time and will not
exceed a specified maximum price.  This method is frequently
used on fast track projects with the construction manager
obtaining subcontractors through the issuance of multiple bid
packages as the design is developed.  The procurement of a
construction manager may be based, among other criteria, on
proposals for a management fee which is either a lump sum or
a percentage of construction costs with a guaranteed maximum
cost.  If the design is sufficiently developed prior to the
selection of a construction manager, the procurement may be
based on proposals for a lump sum or guaranteed maximum cost
for the construction of the project.  The contract with the
construction manager may provide for a sharing of any savings
which are achieved below the guaranteed maximum cost.

(f)  Sequential Design and Construction.  Sequential design
and construction denotes a method in which design of
substantially the entire structure is completed prior to beginning
the construction process.

(g)  Phased Design and Construction.  Phased design and
construction denotes a method in which construction is begun
when appropriate portions have been designed but before design
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of the entire structure has been completed.  This method is also
known as fast track construction.

R33-5-220.  Selection Documentation.
The Procurement Officer shall include in the contract file

a written statement, describing the construction contracting
method chosen and the facts and conclusions which led to the
selection of that method.  The statement shall demonstrate that
the State's requirements and resources, and the various groups
of potential contractors were appropriately considered in making
the selection.

R33-5-230.  Single Prime Contractor:  Use with Sequential
Design and Construction.

When a single prime contractor is used with the sequential
design and construction method, comprehensive plans and
specifications that are precise enough shall be prepared to allow
prospective prime (general) contractors to submit a competitive
sealed bid.  The prime contractor awarded the contract shall be
responsible for the coordination of the specialty subcontractors
and for the timely completion of the project at the price
specified in the contract.  The architect-engineer, the State
project manager, and, if used, the construction manager shall
monitor the progress of the project and otherwise represent the
State's interest as required by contract.

R33-5-231.  Single Prime Contractor:  Use with Phased
Design and Construction.

A single prime contractor may be used with the phased
design and construction method.  Under this approach, the State
will let contracts for early construction phases to specialty
contractors and when the plans and specifications are
sufficiently complete to allow bids to be made will let the major
project contract to a prime contractor.  If the State finds it
administratively and economically advantageous, the State may
transfer or assign to the prime contractor the administration of
the specialty contracts it let earlier.

R33-5-232.  Single Prime Contractor:  Contractual
Provisions.

The rights, duties, and responsibilities of the State
representatives, the architect-engineer, prime contractor(s), and,
if applicable, the construction manager and any specialty
contractors awarded projects with the State shall be carefully
detailed in contracts.  If phased design and construction is used,
administration of ongoing specialty contracts let before the
prime contract will have to be transferred or assigned to the
prime contractor.  The terms of this assignment or transfer
(including the duties of the State to ensure that the specialty
contractors are at a certain point of completion at the time of
assignment), what liability to the specialty contractors remains
with the State after assignment, if any, and what duties and
responsibilities the prime contractor has with respect to the
assigned specialty contractors shall all be set forth in the
specialty contracts and the contract with the prime contractor.

R33-5-240.  Multiple Prime Contractors:  Use with
Sequential Design and Construction, and with Phased Design
and Construction.

(1)  Multiple prime contractors may be used with sequential
design and construction by splitting the plans and specifications
into packages pertinent to recognized trade specialties.  The
State may undertake to manage and coordinate the project's
work or contracts with a construction manager.  The contracts
may provide that responsibility for successful completion of the
entire project rests with the State, the State's agent, or one of the
multiple prime contractors.  The contracts shall specify where
this responsibility shall rest.

(2)  Multiple prime contractors may be used with phased

design and construction only when the architect-engineer's work
is closely coordinated with the specialty contractors' work.
Under this method, the specialty contractors shall contract
directly with the State or with its construction manager.

R33-5-241.  Multiple Prime Contractors:  Contractual
Provisions.

Whenever multiple prime contractors are used, the contract
between the State and each prime contractor shall:

(1)  state the scope of each contractor's responsibility.
(2)  identify when the portions of its work are to be

complete.
(3)  provide for a system of timely reports on progress of

the contractor's work and problems encountered.
(4)  specify that each contractor is liable for damages

caused other contractors and the State whether because of delay
or otherwise.

(5)  clearly delineate in all the parties' contracts the duties
and authority of the State representative, the architect-engineer
and, if one is employed, the construction manager with respect
to the specialty contractors.

These contract clauses may not relieve the State of liability
if it fails to properly coordinate and manage the project.

R33-5-250.  Design-Build or Turnkey:  Use.
The use of design-build or turnkey method is not

authorized under R33-5.

R33-5-251.  Design-Build or Turnkey:  Contractual
Provisions.

The contract documents shall:
(1)  delineate clearly the State's rights to inspect plans and

specifications, and the construction work in progress.
(2)  indicate precisely what constitutes completion of the

project by the contractor.

R33-5-260.  Construction Manager:  Use.
(1)  The State may contract with the construction manager

early in a project to assist in the development of a cost effective
design.  The construction manager may become the single prime
contractor, or may guarantee that the project will be completed
on time and will not exceed a specified maximum price.  This
method is frequently used on fast track projects with the
construction manager obtaining subcontractors through the
issuance of multiple bid packages as the design is developed.
The procurement of a construction manager may be based,
among other criteria, on proposals for a management fee which
is either a lump sum or a percentage of construction costs with
a guaranteed maximum cost.  If the design is sufficiently
developed prior to the selection of a construction manager, the
procurement may be based on proposals for a lump sum or
guaranteed maximum cost for the construction of the project.
The contract with the construction manager may provide for a
sharing of any savings which are achieved below the guaranteed
maximum cost.

(2) When entering into any subcontract that was not
specifically included in the construction manager's cost proposal
submitted at the time the contract manager was selected, the
construction manager shall procure that subcontractor by using
one of the source selection methods authorized by these rules in
the same manner as if the subcontract work was procured
directly by the state.

R33-5-262.  Construction Manager:  Contractual Provisions.
The construction managers contract shall clearly set forth

the duties and authority of the construction manager in respect
to all the participants in the project.  The contract shall also
define the liability of the State and the construction manager for
failure to properly coordinate specialty contractors' work.
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R33-5-270.  Sequential Design and Construction:  Use.
When the state selects the sequential design and

construction method, it shall gather a team to design the project
and provide a complete set of drawings and specifications to use
in awarding the construction contract or contracts.  When this
team uses a construction manager he may, in addition to
reviewing the drawings and specifications, assist in separating
them into packets when multiple prime contractors are used.
Except for redesign necessitated by changes in State
requirements or problems encountered during construction,
design is complete at the time construction has begun.

R33-5-280.  Phased Design and Construction:  Use.
When the phased design and construction method is used

the architect-engineer, and construction manager, (if one is
used) shall resolve major design decisions, and shall prepare the
detail design work in the sequence necessary to construct the
project. Thus construction can begin before design is complete
for the entire project.  Construction shall only begin after the
State's requirements are set, the overall (schematic) design is
complete, and the complete drawings and specifications for the
first construction phase are ready.  The construction manager
may also assist in packaging the various specialty contracts and
to managing the work under those contracts.

R33-5-281.  Phased Design and Construction:  Contractual
Provisions.

Contracts shall clearly establish:
(1)  architect-engineer's obligation to design the project in

a manner that allows for phased construction to allow phasing
of project design.

(2)  specialty contractors scope of work and duties to other
contractors and the State.

(3)  the management rights of the State and its construction
manager when used.

R33-5-311.  Bid Security:  General.
Invitations for Bids on State construction contracts

estimated to exceed $50,000 shall require the submission of bid
security in an amount equal to at least 5% of the bid, at the time
the bid is submitted.  If a contractor fails to accompany its bid
with the required bid security, the bid shall be deemed
nonresponsive, in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness)
except as provided by Section R33-5-313 (Nonsubstantial
Failure to Comply).

R33-5-312.  Bid Security:  Acceptable Bid Security.
Acceptable bid security shall be limited to:
(a)  a bid bond in a form satisfactory to the State

underwritten by a company licensed to issue bid bonds in this
State;

(b)  a cashiers, certified, or official check drawn by a
federally insured financial institution; or

(c)  cash.

R33-5-313.  Bid Security:  Nonsubstantial Failure to Comply.
If a bid does not comply with the security requirements of

this Rule, the bid shall be rejected as nonresponsive, unless the
failure to comply is determined by the Chief Procurement
Officer, the head of a Purchasing Agency, or the designee of
such officer to be nonsubstantial where:

(a)  only one bid is received, and there is not sufficient time
to rebid the contract;

(b)  the amount of the bid security submitted, though less
than the amount required by the Invitation for Bids, is equal to
or greater than the difference in the price stated in the next
higher acceptable bid; or

(c)  the bid guarantee becomes inadequate as a result of the

correction of a mistake in the bid or bid modification in
accordance with Section R33-3-111 (Mistakes in Bids), if the
bidder increases the amount of guarantee to required limits
within 48 hours after the bid opening.

R33-5-321.  Performance Bonds:  General.
A performance bond is required for all construction

contracts in excess of $50,000, in the amount of 100% of the
contract price.  The performance bond shall be delivered by the
contractor to the State at the same time the contract is executed.
If a contractor fails to deliver the required performance bond,
the contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-331.  Payment Bonds:  General.
A payment bond is required for all construction contracts

in excess of $50,000, in the amount of 100% of the contract
price.  The payment bond shall be delivered by the contractor to
the State at the same time the contract is executed.  If a
contractor fails to deliver the required payment bond, the
contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-341.  Bond Forms.
(a)  Bid Bonds, Payment Bonds and Performance Bonds

must be from sureties meeting the requirements of Subsection
R33-5-341(b) and must be on the exact bond forms most
recently adopted by the Board and on file with the chief
procurement officer, except bid bonds for projects under
$1,000,000 as provided by subparagraph (c).

(b)  Surety firm requirements.  All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(c)  For projects estimated to cost less than $1,000,000 the
State may accept bid bonds on forms provided by appropriately
licensed sureties.  For projects estimated to exceed $1,000,000
the bid bond shall be on the exact bid bond forms adopted by
the board as required by R33-5-341(a).

R33-5-350.  Waiver of Bonding Requirements on Any
Project.

The chief procurement officer, or head of the purchasing
agency, may waive the bonding requirement if he finds, in
writing, that bonds cannot reasonably be obtained for the work
involved.  Prior to waiver of the bonding requirement, the head
of the requesting agency or designee shall agree in writing to the
waiver.  The agency will also be advised that the State cannot
waive the liability associated with a judgment against the State,
in the event of non-payment to a subcontractor or supplier.  In
the event of a judgment, the requesting agency would be
required to make payment to the injured party.

R33-5-355.  Waiver of Bonding Requirements on Small
Projects.

The Chief Procurement Officer, or designated procurement
official, may elect not to require a Performance or Payment
Bond as required under Section 63-56-504 Utah Code
Annotated, 1953 as amended, if the estimated total procurement
does not exceed $50,000.  Prior to waiver of the bonding
requirement, the head of the requesting agency or designee shall
agree in writing to the waiver.  The agency will also be advised
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that the State cannot waive the liability associated with a
judgment against the State, in the event of non-payment to a
subcontractor or supplier.  In the event of a judgment, the
requesting agency would be required to make payment to the
injured party.

R33-5-401.  Construction Contract Clauses:  Introduction.
The contract clauses presented in this rule are promulgated

for use in construction contracts in accordance with Section 63-
56-601 (Contract Clauses) of the Utah Procurement Code.
Alternative clauses are provided in one instance to permit
accommodation of differing contract situations.

R33-5-402.  Mandatory Construction Contract Clauses.
The following construction contract clauses shall be

included in all construction contracts: R33-5-420 Changes
Clause; R33-5-440 Suspension of Work Clause; R33-5-460
Price Adjustment Clause; R33-5-470 Claims Based on a
Procurement Officer's Actions or Omissions Clause; R33-5-480
Default Delay - Time Extension Clause; R33-5-495 Termination
for Convenience Clause; R33-5-497 Remedies Clause.

R33-5-403.  Optional Construction Contract Clauses.
The following construction contract clauses may optionally

be used in appropriate contracting situations: R33-5-430
Variations in Estimated Quantities Clause; R33-5-450 Differing
Site Conditions Clause; R33-5-490 Liquidated Damages Clause.

R33-5-410.  Construction Contract Clauses:  Revisions to
Contract Clauses.

The clauses set forth in this rule may be varied for use in a
particular contract when, pursuant to the provisions of Section
63-56-601 (Contract Clauses) of the Utah Procurement Code,
the Chief Procurement Officer or the head of a Purchasing
Agency makes a written determination describing the
circumstances justifying the variation or variations.

Any material variation from these clauses shall be
described in the solicitation documents in substantially the
following form:

"Clause No. ....., entitled ................, is not a part of the
general terms and conditions of this contract, and has been
replaced by Special Clause No. ....., entitled .................  Your
attention is specifically directed to this clause."

R33-5-420.  Construction Contract Clauses:  Changes
Clause.

"CHANGES
(1) Change Order.  The Procurement Officer, at any time,

and without notice to the sureties, in a signed writing designated
or indicated to be a change order, may order:

(a)  changes in the work within the scope of the contract;
and

(b)  changes in the time for performance of the contract that
do not alter the scope of the contract.

(2)  Adjustment of Price or Time for Performance.  If any
such change order increases or decreases the contractor's cost of,
or the time required for, performance of any part of the work
under this contract, whether or not changed by the order, an
adjustment shall be made and the contract modified in writing
accordingly.  Any adjustment in contract price made pursuant to
this clause shall be determined in accordance with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustment shall not
excuse a contractor from proceeding with the contract as
changed, provided that the State promptly and duly make such
provisional adjustments in payments or time for performance as
may be reasonable.  By proceeding with the work, the contractor
shall not be deemed to have prejudiced any claim for additional
compensation, or an extension of time for completion.

(3)  Written Certification.  The contractor shall not perform
any change order which increases the contract amount unless it
bears, or the contractor has separately received, a written
certification, signed by the fiscal officer of the entity responsible
for funding the project or the contract or other official
responsible for monitoring and reporting upon the status of the
costs of the total project or contract budget that funds are
available therefor; and, if acting in good faith, the contractor
may rely upon the validity of such certification.

(4)  Time Period for Claim.  Within 30 days after receipt of
a written change order under Paragraph (1) (Change Order) of
this clause, unless such period is extended by the Procurement
Officer in writing, the contractor shall file notice of intent to
assert a claim for an adjustment.

(5)  Claim Barred after Final Payment.  No claim by the
contractor for an adjustment hereunder shall be allowed if notice
is not given prior to final payment under this contract.

(6)  Claims Not Barred.  In the absence of such a change
order, nothing in this clause shall restrict the contractor's right
to pursue a claim arising under the contract, if pursued in
accordance with the clause entitled 'Claims Based on a
Procurement Officer's Actions or Omissions Clause' or for
breach of contract."

R33-5-430.  Construction Contract Clauses:  Variations in
Estimated Quantities Clause.

The following clause shall be inserted only in those
construction contracts which contain estimated quantity items:

"VARIATIONS IN ESTIMATED QUANTITIES
(1)  Variations Requiring Adjustments.  Where the quantity

of a pay item in this contract is an estimated quantity and where
the actual quantity of such pay item varies more than 15% above
or below the estimated quantity stated in this contract, an
adjustment in the contract price shall be made upon demand of
either party.  The adjustment shall be based upon any increase
or decrease in costs due solely to the variation above 15% or
below 85% of the estimated quantity.  If the quantity variation
is such as to cause an increase in the time necessary for
completion, the Procurement Officer shall, upon receipt of a
timely written request for an extension of time, prior to the date
of final settlement of the contract, ascertain the facts and make
such adjustment for extending the completion date as in the
judgment of the Procurement Officer the findings justify.

(2)  Adjustments of Price.  Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-440.  Construction Contract Clauses:  Suspension of
Work Clause.

"SUSPENSION OF WORK
(1)  Suspension for Convenience.  The Procurement

Officer may order the contractor in writing to suspend, delay, or
interrupt all or any part of the work for such period of time as
the Procurement Officer may determine to be appropriate for the
convenience of the State.

(2)  Adjustment of Cost.  If the performance of all or any
part of the work is, for an unreasonable period of time,
suspended, delayed, or interrupted by an act of the Procurement
Officer in the administration of this contract, or by the failure of
the Procurement Officer to act within the time specified in this
contract (or if no time is specified, within reasonable time), an
adjustment shall be made for any increase in the cost of
performance of this contract necessarily caused by such
unreasonable suspension, delay, or interruption and the contract
modified in writing accordingly.  However, no adjustment shall
be made under this clause for any suspension, delay, or
interruption to the extent:

(a)  that performance would have been so suspended,
delayed, or interrupted by any other cause, including the fault or
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negligence of the contractor; or
(b)  for which an adjustment is provided for or excluded

under any other provision of this contract.
(3)  Time Restriction on Claim.  No claim under this clause

shall be allowed:
(a)  for any costs incurred more than 20 days before the

contractor shall have notified the Procurement Officer in writing
of the act or failure to act involved (but this requirement shall
not apply as to a claim resulting from a suspension order); and

(b)  unless the claim is asserted in writing as soon as
practicable after the termination of such suspension, delay, or
interruption, but not later than the date of final payment under
the contract.

(4)  Adjustments of Price.  Any adjustment in contract price
made pursuant to this clause shall be determined in accordance
with the Price Adjustment Clause of this contract."

R33-5-450.  Construction Contract Clauses:  Differing Site
Conditions Clause.

Set forth below are alternative differing site conditions
clauses to be used as appropriate.

(ALTERNATIVE A)
"DIFFERING SITE CONDITIONS: PRICE

ADJUSTMENTS
(1)  Notice.  The contractor shall promptly, and before such

conditions are disturbed, notify the Procurement Officer of:
(a)  subsurface or latent physical conditions at the site

differing materially from those indicated in this contract; or
(b)  unknown physical conditions at the site, of an unusual

nature, differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character
provided for in this contract.

(2)  Adjustments of Price or Time for Performance.  After
receipt of such notice, the Procurement Officer shall promptly
investigate the site, and if it is found that such conditions do
materially so differ and cause an increase in the contractor's cost
of, or the time required for, performance of any part of the work
under this contract, whether or not changed as a result of such
conditions, an adjustment shall be made and the contract
modified in writing accordingly.  Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract.

(3)  Timeliness of Claim.  No claim of the contractor under
this clause shall be allowed unless the contractor has given the
notice required in this clause; provided, however, that the time
prescribed therefor may be extended by the Procurement Officer
in writing.

(4)  No Claim After Final Payment.  No claim by the
contractor for an adjustment thereunder shall be allowed if
asserted after final payment under this contract.

(5)  Knowledge. Nothing contained in this clause shall be
grounds for an adjustment in compensation if the contractor had
actual knowledge of the existence of such conditions prior to the
submission of bids."

(END OF ALTERNATIVE A)
(ALTERNATIVE B)
" S I T E  C O N D I T I O N S  C O N T R A C T O R ' S

RESPONSIBILITY
The contractor accepts the conditions at the construction

site as they eventually may be found to exist and warrants and
represents that the contract can and will be performed under
such conditions, and that all materials, equipment, labor, and
other facilities required because of any unforeseen conditions
(physical or otherwise) shall be wholly at the contractor's own
cost and expense, anything in this contract to the contrary
notwithstanding."

(END OF ALTERNATIVE B)

R33-5-460.  Construction Contract Clauses:  Price

Adjustment Clause.
"PRICE ADJUSTMENT
(1)  Price Adjustment Methods.  Any adjustment in

contract price pursuant to clauses in this contract shall be made
in one or more of the following ways:

(a)  by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
thereafter as practicable;

(b)  by unit prices specified in the contract or subsequently
agreed upon;

(c)  by the costs attributable to the event or situation
covered by the clause, plus appropriate profit or fee, all as
specified in the contract or subsequently agreed upon;

(d)  in such other manner as the parties may mutually
agree; or

(e)  in the absence of agreement between the parties, by a
unilateral determination by the Procurement Officer of costs
attributable to the event or situation covered by the clause, plus
appropriate profit or fee, all as computed by the Procurement
Officer in accordance with generally accepted accounting
principles and applicable sections of the rules promulgated
under Section 63-56-415 (Cost Principles) and subject to the
provisions of Part H (Legal and Contractual Remedies) of the
Utah Procurement Code.

(2)  Submission of Cost or Pricing Data.  The contractor
shall submit cost or pricing data for any price adjustments
subject to the provisions of Section 63-56-415 (Cost Principles)
of the Utah Procurement Code."

R33-5-470.  Construction Contract Clauses:  Claims Based
on a Procurement Officer's Actions or Omissions Clause.

"CLAIMS BASED ON A PROCUREMENT OFFICER'S
ACTIONS OR OMISSIONS
(1)  Notice of Claim.  If any action or omission on the part

of a Procurement Officer or designee of such officer, requiring
performance changes within the scope of the contract constitutes
the basis for a claim by the contractor for additional
compensation, damages, or an extension of time for completion,
the contractor shall continue with performance of the contract
in compliance with the directions or orders of such officials, but
by so doing, the contractor shall not be deemed to have
prejudiced any claim for additional compensation, damages, or
an extension of time for completion; provided:

(a)  the contractor shall have given written notice to the
Procurement Officer or designee of such officer:

(i)  prior to the commencement of the work involved, if at
that time the contractor knows of the occurrence of such action
or omission;

(ii)  within 30 days after the contractor knows of the
occurrence of such action or omission, if the contractor did not
have such knowledge prior to the commencement of the work;
or

(iii)  within such further time as may be allowed by the
Procurement Officer in writing.

This notice shall state that the contractor regards the act or
omission as a reason which may entitle the contractor to
additional compensation, damages, or an extension of time.  The
Procurement Officer or designee of such officer, upon receipt of
such notice, may rescind such action, remedy such omission, or
take such other steps as may be deemed advisable in the
discretion of the Procurement Officer or designee of such
officer;

(b)  the notice required by Subparagraph (a) of this
Paragraph describes as clearly as practicable at the time the
reasons why the contractor believes that additional
compensation, damages, or an extension of time may be
remedies to which the contractor is entitled; and

(c)  the contractor maintains and, upon request, makes
available to the Procurement Officer within a reasonable time,
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detailed records to the extent practicable, of the claimed
additional costs or basis for an extension of time in connection
with such changes.

(2)  Limitation of Clause.  Nothing herein contained,
however, shall excuse the contractor from compliance with any
rules of law precluding any State officers and any contractors
from acting in collusion or bad faith in issuing or performing
change orders which are clearly not within the scope of the
contract.

(3)  Adjustments of Price.  Any adjustment in the contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-480.  Construction Contract Clauses:  Default-Delay-
Time Extensions Clause.

" TE R M I N ATION F O R  D E F AU LT  F O R
NONPERFORMANCE OR DELAY DAMAGES FOR
DELAY-TIME EXTENSIONS

(1)  Default.  If the contractor refuses or fails to prosecute
the work, or any separable part thereof, with such diligence as
will assure its completion within the time specified in this
contract, or any extension thereof, fails to complete said work
within such time, or commits any other substantial breach of this
contract, and further fails within (14) days after receipt of
written notice from the Procurement Officer to commence and
continue correction of such refusal or failure with diligence and
promptness, the Procurement Officer may, by written notice to
the contractor, declare the contractor in breach and terminate the
contractor's right to proceed with the work or such part of the
work as to which there has been delay.  In such event the State
may take over the work and prosecute the same to completion,
by contract or otherwise, and may take possession of, and utilize
in completing the work, such materials, appliances, and plant as
may be on the site of the work and necessary therefor.  Whether
or not the contractor's right to proceed with the work is
terminated, the contractor and the contractor's sureties shall be
liable for any damage to the State resulting from the contractor's
refusal or failure to complete the work within the specified time.

(2)  Liquidated Damages Upon Termination.  If fixed and
agreed liquidated damages are provided in the contract, and if
the State so terminates the contractor's right to proceed, the
resulting damage will consist of such liquidated damages for
such reasonable time as may be required for final completion of
the work.

(3)  Liquidated Damages in Absence of Termination.  If
fixed and agreed liquidated damages are provided in the
contract, and if the State does not terminate the contractor's right
to proceed, the resulting damage will consist of such liquidated
damages until the work is completed or accepted.

(4)  Time Extension.  The contractor's right to proceed shall
not be so terminated nor the contractor charged with resulting
damage if:

(a)  the delay in the completion of the work arises from
causes such as: acts of God; acts of the public enemy; acts of the
State and any other governmental entity in either a sovereign or
contractual capacity; acts of another contractor in the
performance of a contract with the State; fires; floods;
epidemics; quarantine restrictions; strikes or other labor
disputes; freight embargoes; unusually severe weather; delays of
subcontractors due to causes similar to those set forth above; or
shortage of materials; provided, however, that no extension of
time will be granted for a delay caused by a shortage of
materials, unless the contractor furnishes to the Procurement
Officer proof that the contractor has diligently made every effort
to obtain such materials from all known sources within
reasonable reach of the work, and further proof that the inability
to obtain such materials when originally planned did in fact
cause a delay in final completion of the entire work which could
not be compensated for by revising the sequence of the

contractor's operations; and
(b)  the contractor, within ten days from the beginning of

any such delay (unless the Procurement Officer grants a further
period of time before the date of final payment under the
contract), notifies the Procurement Officer in writing of the
causes of delay.  The Procurement Officer shall ascertain the
facts and the extent of the delay and extend the time for
completing the work when, in the judgment of the Procurement
Officer, the findings of fact justify such an extension.

(5)  Erroneous Termination for Default.  If, after notice of
termination of the contractor's right to proceed under the
provisions of this clause, it is determined for any reason that the
contractor was not in default under the provisions of this clause,
or that the delay was excusable under the provisions of this
clause, the rights and obligations of the parties shall, if the
contract contains a clause providing for termination for
convenience of the State, be the same as if the notice of
termination had been issued pursuant to such clause.  If, in the
foregoing circumstances, this contract does not contain a clause
providing for termination for convenience of the State, the
contract shall be adjusted to compensate for such termination
and the contract modified accordingly.

(6)  Additional Rights and Remedies.  The rights and
remedies of the (State) provided in this clause are in addition to
any other rights and remedies provided by law or under this
contract."

R33-5-490.  Construction Contract Clauses:  Liquidated
Damages Clause.

The following clause may be used in construction contracts
when it is difficult to determine with reasonable accuracy
damage to the State due to delays caused by late contractor
performance or nonperformance.

"LIQUIDATED DAMAGES
When the contractor fails to complete the work or any

portion of the work within the time or times fixed in the contract
or any extension thereof, the contractor shall pay to the State ($)
per calendar day of delay pursuant to the clause of this contract
entitled, 'Termination for Default for Nonperformance or Delay-
Damages for Delay-Time Extensions.'"

R33-5-495.  Construction Contract Clauses:  Termination
for Convenience Clause.

"TERMINATION FOR CONVENIENCE
(1)  Termination.  The Procurement Officer may, when the

interests of this State so require, terminate this contract in whole
or in part, for the convenience of the State.  The Procurement
Officer shall give written notice of the termination to the
contractor specifying the part of the contract terminated and
when termination becomes effective,

(2) Contractor's Obligations.  The contractor shall incur no
further obligations in connection with the terminated work and
on the date set in the notice of termination the contractor will
stop work to the extent specified.  The contractor shall also
terminate outstanding orders and subcontracts as they relate to
the terminated work.  The contractor shall settle the liabilities
and claims arising out of the termination of subcontracts and
orders connected with the terminated work.  The Procurement
Officer may direct the contractor to assign the contractor's right,
title, and interest under terminated orders or subcontracts to the
State.  The contractor shall still complete the work not
terminated by the notice of termination and may incur
obligations as necessary to do so.

(3) Right to Construction and Supplies.  The Procurement
Officer may require the contractor to transfer title and deliver to
the State in the manner and to the extent directed by the
Procurement Officer:

(a)  any completed construction; and
(b)  such partially completed construction, supplies,
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materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafter called "construction
material") as the contractor has specifically produced or
specially acquired for the performance of the terminated part of
this contract.

The contractor shall protect and preserve property in the
possession of the contractor in which the State has an interest.
If the Procurement Officer does not exercise this right, the
contractor shall use best efforts to sell such construction,
supplies, and construction materials in accordance with the
standards of Uniform Commercial Code Section 2-706. (U.C.C.
SS2-706 is quoted in the Editorial Note at the end of this
Section.) This in no way implies that the State has breached the
contract by exercise of the Termination for Convenience Clause.

(4)  Compensation.
(a)  The contractor shall submit a termination claim

specifying the amounts due because of the termination for
convenience together with cost or pricing data, submitted to the
extent required by Section 63-56-415 (Cost or Pricing Data) of
the Utah Procurement Code, bearing on such claim.  If the
contractor fails to file a termination claim within one year from
the effective date of termination, the Procurement officer may
pay the contractor, if at all, an amount set in accordance with
Subparagraph (c) of this Paragraph.

(b)  The Procurement Officer and the contractor may agree
to a settlement provided the contractor has filed a termination
claim supported by cost or pricing data submitted as required by
Section 63-56-601 (Cost or Pricing Data) of the Utah
Procurement Code and that the settlement does not exceed the
total contract price plus settlement costs reduced by payments
previously made by the State, the proceeds of any sales of
construction, supplies, and construction materials under
Paragraph (3) of this clause, and the contract price of the work
not terminated.

(c)  Absent complete agreement under Subparagraph (b) of
this paragraph, the Procurement Officer shall pay the contractor
the following amounts, provided payments under Subparagraph
(b) shall not duplicate payments under this paragraph:

(i)  with respect to all contract work performed prior to the
effective date of the notice of termination, the total (without
duplication of any items) of:

(A)  the cost of such work plus a fair and reasonable profit
on such portion of the work (such profit shall not include
anticipatory profit or consequential damages) less amounts paid
or to be paid for completed portions of such work; provided,
however, that if it appears that the contractor would have
sustained a loss if the entire contract would have been
completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the
anticipated rate of loss;

(B)  costs of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to paragraph (2)
of this clause.  These costs shall not include costs paid in
accordance with subparagraph (c)(i)(A) of this paragraph;

(C)  the reasonable settlement costs of the contractor
including accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of settlement claims
and supporting data with respect to the terminated portion of the
contract and for the termination and settlement of subcontracts
thereunder, together with reasonable storage, transportation, and
other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of
this contract.

The total sum to be paid the contractor under this
paragraph shall not exceed the total contract price plus the
reasonable settlement costs of the contractor reduced by the
amount of any sales of construction, supplies, and construction
materials under paragraph (3) of this clause, and the contract
price of work not terminated.

(d)  Cost claimed, agreed to, or established under
subparagraphs (b) and (c) of this paragraph shall be in
accordance with R33-3-8."

R33-5-497.  Construction Contract Clauses:  Remedies
Clause.

"REMEDIES
Any dispute arising under or out of this contract is subject

to the provisions of Part H (Legal and Contractual Remedies) of
the Utah Procurement Code."

R33-5-510.  Application.
The provisions of this section apply to every procurement

of services within the scope of the practice of architecture as
defined by Section 58-3a-102, or professional engineering as
defined in Section 58-22-102, except as authorized by Section
R33-3-4 and Section R33-3-5.

R33-5-520.  Policy.
It is the policy of this State to:
(a)  give public notice of all requirements for architect-

engineer services except as noted in Sections R33-5-510 and
R33-5-530 and

(b)  negotiate contracts for these services on the basis of
demonstrated competence and qualification for the type of
service required, and at fair and reasonable prices.

R33-5-525.  Annual Statement of Qualifications and
Performance Data.

The Chief Procurement Officer, the head of a Purchasing
Agency, or a designee of either officer shall request firms
engaged in providing architect-engineer services to annually
submit a statement of qualifications and performance data which
should include the following:

(a)  the name of the firm and the location of all of its
offices, specifically indicating the principal place of business,

(b)  the age of the firm and its average number of
employees over the past five years,

(c)  the education, training, and qualifications of members
of the firm and key employees,

(d)  the experience of the firm reflecting technical
capabilities and project experience,

(e)  the names of five clients who may be contacted,
including at least two for whom services were rendered in the
last year,

(f)  any other pertinent information regarding qualifications
and performance data requested by the Procurement Officer.

A standard form or format may be developed for these
statements of qualifications and performance data.  Firms may
amend statements of qualifications and performance data at any
time by filing a new statement.

R33-5-527.  Billing Rate Survey.
The Consulting Engineers Council of Utah and the local

chapter of the American Institute of Architects will provide the
results of an annual survey on billing rates within their
respective disciplines to the chief procurement officer prior to
April 1 each year.  This information will then be made available
to all public procurement units.

R33-5-530.  Small Purchases of Architect-Engineer Services.
When the procurement of Architect-Engineer Services is

estimated to be less than $50,000, the procurement officer may
select the provider directly from either the list of firms who have
submitted annual statements of qualifications and performance
data, or from other qualified firms if necessary.  If the
procurement is estimated to exceed $50,000 then the selection
method prescribed by the following sections apply.
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R33-5-540.  Architect-Engineer Selection Committee.
The Chief Procurement Officer, or designee, shall

designate members of the Architect-Engineer Selection
Committee.  The selection committee must consist of at least
three members, where possible at least one of which is well
qualified in the professions of architecture or engineering, as
appropriate.

The Chief Procurement Officer, or designee, shall
designate one member of the committee as chair and to act as
the Procurement Officer to coordinate the negotiations of a
contract with the most qualified firm in accordance with Section
63-56-704 of the Utah Procurement Code.

R33-5-550.  Public Notice.
Public notice for architect-engineer services shall be given

by the Procurement Officer as provided in R33-3-104.  The
notice shall be published sufficiently in advance of when
responses must be received in order that firms have an adequate
opportunity to respond to the solicitation, but not less than the
time required by R33-3-102.  The notice shall contain a brief
statement of the services required which adequately describes
the project, the closing date for submissions and how specific
information on the project may be obtained.

R33-5-560.  Request for Statements of Interest.
A request for statements of interest (SOI) shall be prepared

which describes the state's requirements and sets forth the
evaluation criteria.  It shall be distributed upon request and
payment of a fee.

The request for statements of interest (SOI) shall include
notice of any conference to be held and the criteria to be used in
evaluating the statements of interest, qualifications and
performance data and selecting firms, including:

(a)  competence to perform the services as reflected by
technical training and education, general experience, experience
in providing the required services and the qualifications and
competence of persons who would be assigned to perform the
services.

(b)  ability to perform the services as reflected by workload
and the availability of adequate personnel, equipment, and
facilities to perform the services expeditiously, and

(c)  past performance as reflected by the evaluations of
private persons and officials of other governmental entities that
have retained the services of the firm with respect to factors such
as control of costs, quality of work, and an ability to meet
deadlines.

R33-5-570.  Definition of Scope of Work.
Prior to initiating a request for SOI for architect-engineer

services the using agency shall define the scope of the services.
The scope definition shall be sufficient to define the work
expected, as detailed as possible and the scope definition shall
be the basis for the negotiation process.  However the scope may
be modified if necessary during final negotiations.

R33-5-580.  Evaluation of Statements of Interest,
Qualifications and Performance Data.

The selection committee shall evaluate:
(a)  annual statement of qualifications and performance

data submitted under Section R33-5-525;
(b)  statements that may be submitted in response to the

request for SOI for architect-engineer services, including
proposals for joint ventures; and

(c)  supplemental statements of qualifications and
performance data, if their submission was required.

All statements and supplemental statements of
qualifications and performance data shall be evaluated in light
of the criteria set forth in the request for SOI for architect-
engineering services.

R33-5-590.  Selection of Firms for Discussions.
The selection committee shall select for discussions no

fewer than three firms evaluated as being professionally and
technically qualified unless fewer than three firms responded to
the request for SOI.  The Procurement Officer shall notify each
firm in writing of the date, time, and place of discussions, and,
if necessary, shall provide each firm with additional information
on the project and the services required.  This discussion phase
may be waived if the evaluation of the statements of interest,
qualifications and performance data indicate that one firm is
clearly most qualified and if the scope and nature of the services
are clearly defined.

R33-5-600.  Discussions.
Following evaluation of the statements of interest,

qualifications and performance data, the selection committee
shall hold discussions with the firms selected pursuant to section
R33-45-590 regarding the proposed contract.  The purposes of
these discussions shall be to:

(a)  determine each firm's general capabilities and
qualifications for performing the contract; and

(b)  explore the scope and nature of the required services
and the relative utility of alternative methods of approach.

R33-5-610.  Selection of the Most Qualified Firms.
After discussions, the selection committee shall reevaluate

and select, in order of preference, the firms which it deems to be
the most highly qualified to provide the required services.  The
selection committee shall document the selection process
indicating how the evaluation criteria were applied to determine
the ranking of the most highly qualified firms.

R33-5-620.  Negotiation and Award of Contract.
The Procurement Officer shall negotiate a contract with the

most qualified firm for the required services at compensation
determined to be fair and reasonable to the State.  Contract
negotiations shall be directed toward:

(a)  making certain that the firm has a clear understanding
of the scope of the work, specifically, the essential requirements
involved in providing the required services;

(b)  determining that the firm will make available the
necessary personnel and facilities to perform the services within
the required time, and

(c)  agreeing upon compensation which is fair and
reasonable, taking into account the estimated value, scope,
complexity, and nature of the required services.

R33-5-630.  Failure to Negotiate Contract with the Most
Qualified Firm.

(a)  If fair and reasonable compensation, contract
requirements, and contract documents cannot be agreed upon
with the most qualified firm, the Procurement Officer shall
advise the firm in writing of the termination of negotiations.

(b)  Upon failure to negotiate a contract with the most
qualified firm, the Procurement Officer shall enter into
negotiations with the next most qualified firm.  If fair and
reasonable compensation, contract requirements, and contract
documents can be agreed upon, then the contract shall be
awarded to that firm.  If negotiations again fail, negotiations
shall be terminated as provided in R33-5-630(a) of this section
and commenced with the next most qualified firm.

R33-5-640.  Notice of Award.
Written notice of the award shall be sent to the firm with

whom the contract is successfully negotiated.  Each firm with
whom discussions were held shall be notified of the award.
Notice of the award shall be made available to the public.

R33-5-650.  Failure to Negotiate Contract with Firms
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Initially Selected as Most Qualified.
Should the Procurement Officer be unable to negotiate a

contract with any of the firms initially selected as the most
highly qualified firms. additional firms shall be selected in
preferential order based on their respective qualifications, and
negotiations shall continue in accordance with section R33-5-
630 until an agreement is reached and the contract awarded.

KEY:  government purchasing
May 27, 2003 63-56-1 et seq.
Notice of Continuation November 27, 2002
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R33.  Administrative Services, Purchasing and General
Services.
R33-7.  Cost Principles.
R33-7-101.  Applicability of Cost Principles.

(1)  Application.  This subpart contains cost principles and
procedures to be used as guidance in:

(a)  establishment of contract cost estimates and prices
under contracts made by competitive sealed proposals where the
award may not be based on adequate price competition, sole
source procurement, contracts for certain services, or architect-
engineer services;

(b)  establishment of price adjustments for contract
changes;

(c)  pricing of termination for convenience settlements; and
(d)  any other situation in which cost analysis is required.
(2)  Limitation.  Cost principles in this subpart are not

applicable to:
(a)  the establishment of prices under contracts made by

competitive sealed bidding or otherwise based on adequate price
competition rather than the analysis of individual, specific cost
elements, except that this subpart does apply to the
establishment of adjustments of price for changes made to
contracts;

(b)  prices which are fixed by law or rule;
(c)  prices which are based on established catalog prices as

defined in Section 63-56-105(10) of the Utah Procurement
Code, or established market prices; and

(d)  stipulated unit prices.

R33-7-102.  Allowable Costs.
(1)  General.  Any contract cost proposed for estimating

purposes or invoiced for cost-reimbursement purposes shall be
allowable as provided in the contract.  The contract shall
provide that the total allowable cost of a contract is the sum of
the allowable direct costs actually incurred or, in the case of
forward pricing, the amount estimated to be incurred in the
performance of the contract in accordance with its terms, plus
the properly allocable portion of the allowable indirect costs,
less any applicable credits such as discounts, rebates, refunds,
and property disposal income.

(2)  Accounting Consistency.  All costs shall be accounted
for in accordance with generally accepted accounting principles
and in a manner that is consistent with the contractor's usual
accounting practices in charging costs to other activities.  In
pricing a proposal, a contractor shall estimate costs consistently
with cost accounting practices used in accumulating and
reporting costs.

(3)  When Allowable.  The contract shall provide that costs
shall be allowed to the extent they are:

(a)  reasonable, as defined in Section 7-103;
(b)  allocable, as defined in Section 7-104;
(c)  not made unlawful under any applicable law;
(d)  not unallowable under Section 7-105 or Section 7-106;

and
(e)  actually incurred or accrued and accounted for in

accordance with generally accepted accounting principles in the
case of costs invoiced for reimbursement.

R33-7-103.  Reasonable Costs.
Any cost is reasonable if, in its nature or amount, it does

not exceed that which would be incurred by an ordinarily
prudent person in the conduct of competitive business.  In
determining the reasonableness of a given cost, consideration
shall be given to:

(1)  whether the cost is of a type generally recognized as
ordinary and necessary for the conduct of the contractor's
business or the performance of the contract;

(2)  the restraints inherent in and the requirements imposed
by the factors generally accepted sound business practices, arm's

length bargaining, federal and state laws and regulations, and
contract terms and specifications;

(3)  the action that a prudent businessman would take
under the circumstances, considering responsibilities to the
owners of the business, employees, customers, the purchasing
agency, and the general public;

(4)  significant deviations from the contractor's established
practices which may unjustifiably increase the contract costs;
and

(5)  any other relevant circumstances.

R33-7-104.  Allocable Costs.
(1)  General.  A cost is allocable if it is assignable or

chargeable to one or more cost objectives in accordance with
relative benefits received and if it:

(a)  is incurred specifically for the contract;
(b)  benefits both the contract and other work, and can be

distributed to both in reasonable proportion to the benefits
received; or

(c)  is necessary to the overall operation of the business,
although a direct relationship to any particular cost objective
cannot be shown.

(2)  Allocation Consistency.  Costs are allocable as direct
or indirect costs.  Similar costs shall be treated consistently
either as direct costs or indirect costs except as provided by
these rules.  When a cost is treated as a direct cost in respect to
one cost objective, it and all similar costs shall be treated as a
direct cost for all cost objectives.  Further, all costs similar to
those included in any indirect cost pool shall be treated as
indirect costs.  All distributions to cost objectives from a cost
pool shall be on the same basis.

(3)  Direct Cost.  A direct cost is any cost which can be
identified specifically with a particular cost objective.  A direct
cost shall be allocated only to its specific cost objective.  To be
allowable, a direct cost must be incurred in accordance with the
terms of the contract.

(4)  Indirect Costs.
(a)  An indirect cost is one identified with more than one

cost objective.  Indirect costs are those remaining to be allocated
to the several cost objectives after direct costs have been
determined and charged directly to the contract or other work as
appropriate.  Any direct costs of minor dollar amount may be
treated as indirect costs, provided that the treatment produces
substantially the same results as treating the cost as a direct cost.

(b)  Indirect costs shall be accumulated into logical cost
groups with consideration of the reasons for incurring the costs.
Each group should be distributed to cost objectives benefiting
from the costs in the group.  Each indirect cost group shall be
distributed to the cost objectives substantially in proportion to
the benefits received by the cost objectives.  The number and
composition of the groups and the method of distribution should
not unduly complicate indirect cost allocation where
substantially the same results could be achieved through less
precise methods.

(c)  The contractor's method of distribution may require
examination when:

(i)  any substantial difference exists between the cost
patterns of the work performed under the contract and the
contractor's other work;

(ii)  any significant change occurs in the nature of the
business, the extent of subcontracting, fixed asset improvement
programs, inventories, the volume of sales and production,
manufacturing processes, the contractor's products, or other
relevant circumstances; or

(iii)  indirect cost groups developed for a contractor's
primary location are applied to off-site locations.  Separate cost
groups for costs allocable to off-site locations may be necessary
to distribute the contractor's costs on the basis of the benefits
accruing to the appropriate cost objectives.
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(d)  The base period for indirect cost allocation is the one
in which the costs are incurred and accumulated for distribution
to work performed in that period.  Normally, the base period is
the contractor's fiscal year.  A different base period may be
appropriate under unusual circumstances.  In these cases, an
appropriate period should be agreed to in advance.

R33-7-105.  Treatment of Specific Costs.
(1)  Advertising.  The only allowable advertising costs are

those for:
(a)  the recruitment of personnel;
(b)  the procurement of scarce items;
(c)  the disposal of scrap or surplus materials;
(d)  the listing of a business' name and location in a

classified directory; and
(e)  other forms of advertising as approved by the

purchasing agency when in the best interest of the agency.
(2)  Bad Debts.  Bad debts include losses arising from

uncollectible accounts and other claims, such as dishonored
checks, employee advances, and related collection and legal
costs.  All bad debt costs are unallowable.

(3)  Contingencies.
(a)  Contingency costs are contributions to a reserve

account for unforeseen costs.  Contingency costs are
unallowable except as provided in subsection (3) (b) of this
section.

(b)  For the purpose of establishing a contract cost estimate
or price in advance of performance of the contract, recognition
of uncertainties within a reasonably anticipated range of costs
may be required and is not prohibited by this subsection.
However, where contract clauses are present which serve to
remove risks from the contractor, there shall not be included in
the contract price a contingency factor for these risks.  Further,
contributions to a reserve for self-insurance in lieu of, and not
in excess of, commercially available liability insurance
premiums, are allowable as an indirect charge.

(4)  Depreciation and Use Allowances.
(a)  Depreciation and use allowances are allowable to

compensate contractors for the use of buildings, capital
improvements, and equipment.  Depreciation is a method of
allocating the acquisition cost of an asset to periods of its useful
life.  Useful life refers to the asset's period of economic
usefulness in the particular contractor's operation as
distinguished from its physical life.  Use allowances provide
compensation in lieu of depreciation or other equivalent costs.
Consequently, these two methods may not be combined to
compensate contractors for the use of any one type of property.

(b)  The computation of depreciation or use allowances
shall be based on acquisition costs.  When the acquisition costs
are unknown, reasonable estimates may be used.

(c)  Depreciation shall be computed using any generally
accepted method, provided that the method is consistently
applied and results in equitable charges considering the use of
the property.  The straight-line method of depreciation is
preferred unless the circumstances warrant some other method.
However, the purchasing agency will accept any method which
is accepted by the Internal Revenue Service.

(d)  In order to compensate the contractor for use of
depreciated, contractor-owned property which has been fully
depreciated on the contractor's books and records and is being
used in the performance of a contract, use allowances may be
allowed as a cost of that contract.  Use allowances are allowable,
provided that they are computed in accordance with an
established industry or government schedule or other method
mutually agreed upon by the parties.  If a schedule is not used,
factors to consider in establishing the allowance are the original
cost, remaining estimated useful life, the reasonable fair market
value, and the affect of any increased maintenance or decreased
efficiency.

(5)  Entertainment.
(a)  Entertainment costs include costs of amusements,

social activities, and incidental costs such as meals, beverages,
lodging, transportation, and gratuities.  Entertainment costs are
unallowable.

(b)  Nothing shall make unallowable a legitimate expense
for employee morale, health, welfare, food service, or lodging
cost; except that, where a net profit is generated by employer
related services, it shall be treated as a credit as provided in
Section 7-207.  This section shall not make unallowable costs
incurred for meetings or conferences, including costs of food,
rental facilities, and transportation where the primary purpose
of incurring cost is the dissemination of technical information
or the stimulation of production.

(6)  Fines and Penalties.  Fines and penalties include all
costs incurred as the result of violations of or failure to comply
with federal, state, and local laws and rules.  Fines and penalties
are unallowable costs unless incurred as a direct result of
compliance with specific provisions of the contract or written
instructions of the procurement officer.  To the extent that
workman's compensation is considered by state law to constitute
a fine or penalty, it shall not be an allowable cost under this
subsection.

(7)  Gifts, Contributions, and Donations.  A gift is property
transferred to another person without the other person providing
return consideration of equivalent value.  Reasonable costs for
employee morale, health, welfare, food services, or lodging are
not gifts and are allowable.  Contributions and donations are
property transferred to a nonprofit institution which are not
transferred in exchange for supplies or services of equivalent
fair market value rendered by a nonprofit institution.  Gifts,
contributions, and donations are unallowable.

(8)  Interest Costs.
(a)  Interest is a cost of borrowing.  Interest is not

allowable except as provided in subsection (8)(b) of this section.
(b)  Interest costs on contractor claims for payments due

under purchasing agency contracts shall be allowable as
provided in Section 63-56-820 of the Utah Procurement Code.

(9)  Losses Incurred Under Other Contracts.  A loss is the
excess of costs over income earned under a particular contract.
Losses may include both direct and indirect costs.  A loss
incurred under one contract may not be charged to any other
contract.

(10)  Material Costs.
(a)  Material costs are the costs of all supplies, including

raw materials, parts, and components whether acquired by
purchase from an outside source or acquired by transfer from
any division, subsidiary, or affiliate under the common control
of the contractor, which are acquired in order to perform the
contract.  Material costs are allowable, subject to subsection
10(b) and subsection 10(c) of this section.  In determining
material costs, consideration shall be given to reasonable
spoilage, reasonable inventory losses and reasonable overages.

(b)  Material costs shall include adjustments for all
available discounts, refunds, rebates and allowances which the
contractor reasonably should take under the circumstances, and
for credits for proceeds the contractor received or reasonably
should receive from salvage and material returned to suppliers.

(c)  Allowance for all materials transferred from any
division including the division performing the contract,
subsidiary, or affiliate under the common control of the
contractor shall be made on the basis of costs incurred by the
transferor determined in accordance with these cost principles
rules, except that double charging of indirect costs is
unallowable, except the transfer may be made at the established
price provided that the price of materials is not determined to be
unreasonable by the procurement officer and the price is not
higher than the transferor's current sales price to its most
favored customer for a like quantity under similar payment and
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delivery conditions and:
(i)  the price is established either by the established catalog

price, as defined in Section 63-56-105(10) of the Utah
Procurement Code; or

(ii)  by the lowest price offer obtained as a result of
competitive sealed bidding or competitive sealed proposals
conducted with other businesses that normally produce the item
in similar quantities.

(11)  Taxes.
(a)  Except as limited in subsection 11(b) of this section, all

taxes which the contractor is required to pay and which are paid
and accrued in accordance with generally accepted accounting
principles are allowable.

(b)  The following costs are unallowable:
(i)  federal income taxes and federal excess profit taxes;
(ii)  all taxes from which the contractor could have

obtained an exemption, but failed to do so, except where the
administrative cost of obtaining the exemption would have
exceeded the tax savings realized from the exemption;

(iii)  any interest, fines, or penalties paid on delinquent
taxes unless incurred at the written direction of the procurement
officer; and

(iv)  income tax accruals designed to account for the tax
effects of differences between taxable income and pretax income
as reflected by the contractor's books of account and financial
statements.

(c)  Any refund of taxes which were allowed as a direct cost
under the contract shall be credited to the contract.  Any refund
of taxes which were allowed as an indirect cost under a contract
shall be credited to the indirect cost group applicable to any
contracts being priced or costs being reimbursed during the
period in which the refund is made.

(d)  Direct government charges for services such as water,
or capital improvements such as sidewalks, are not considered
taxes and are allowable costs.

R33-7-106.  Costs Requiring Prior Approval to be Allowable.
(1)  General.  The costs described in subsections (2), (3),

(4), and (5) of this section are allowable as direct costs to cost-
reimbursement type contracts to the extent that they have been
approved in advance by the procurement officer.  In other
situations those costs are negotiable in accordance with general
standards.

(2)  Pre-Contract Costs.  Pre-contract costs are those
incurred prior to the effective date of the contract directly
pursuant to, and in anticipation of, the award of the contract.
These costs are allowable to the extent that they would have
been allowable if incurred after the date of the contract;
provided that, in the case of a cost-reimbursement type contract,
a special provision must be inserted in the contract setting forth
the period of time and maximum amount of cost which will be
covered as allowable pre-contract costs.

(3)  Bid and Proposal Costs.  Bid and proposal costs are the
costs incurred in preparing, submitting, and supporting bids and
proposals.  Reasonable ordinary bid and proposal costs are
allowable as indirect costs.  Bid and proposal costs are
allowable as direct costs only to the extent that they are
specifically permitted by a provision of the contract or
solicitation document.  Where bid and proposal costs are
allowable as direct costs, to avoid double accounting, the same
bid and proposal costs shall not be charged as indirect costs.

(4)  Insurance.
(a)  Insurance costs are the costs of obtaining insurance in

connection with performance of the contract or contributions to
a reserve account for the purpose of self-insurance.  Ordinary
and necessary insurance costs are allowable in accordance with
these cost principles.  Self-insurance contributions are allowable
only to the extent of the cost to the contractor to obtain similar
insurance.

(b)  Insurance costs may be approved as a direct cost only
if the insurance is specifically required for the performance of
the contract.

(c)  Actual losses which should reasonably have been
covered by permissible insurance or were expressly covered by
self insurance are unallowable unless the parties expressly agree
otherwise in the terms of the contract.

(5)  Litigation Costs.  Litigation costs include all filing
fees, legal fees, expert witness fees, and all other costs involved
in litigating claims in court or before an administrative board.
Litigation costs are allowable as indirect costs in accordance
with these rules, except that costs incurred in litigation against
the purchasing agency are unallowable.

R33-7-107.  Applicable Credits.
(1)  Definitions and Examples.  Applicable credits are

receipts or price reductions which offset or reduce expenditures
allocable to contracts as direct or indirect costs.  Examples
include purchase discounts, rebates, allowance, recoveries or
indemnification for losses, sale of scrap and surplus equipment
and materials, adjustments for overpayments or erroneous
charges, and income from employee recreational or incidental
services and food sales.

(2)  Reducing Costs.  Credits shall be applied to reduce
related direct or indirect costs.

(3)  Refund.  The purchasing agency shall be entitled to a
cash refund if the related expenditures have been paid to the
contractor under a cost-reimbursement type contract.

R33-7-108.  Advance Agreements.
(1)  Purpose.  Both the purchasing agency and the

contractor should seek to avoid disputes and litigation arising
from potential problems by providing in the terms of the
contract the treatment to be accorded special or unusual costs.

(2)  Procedure Required.  Advance agreements may be
negotiated either before or after contract award, but shall be
negotiated before a significant portion of the cost covered by the
agreement has been incurred.  Advance agreements shall be in
writing, executed by both contracting parties, and incorporated
in the contract.

(3)  Limitation on Costs Covered.  An advance agreement
shall not provide for any treatment of costs inconsistent with
these rules unless a determination has been made pursuant to
Section 7-210.

R33-7-109.  Use of Federal Cost Principles.
(1)  Cost Negotiations.  In dealing with contractors

operating according to federal cost principles, such as Defense
Acquisition Regulation, 48 CFR 901 (1993), or Federal
Procurement Regulations, 48 CFR 901 (1993), the procurement
officer, after notifying the contractor, may use the federal cost
principles as guidance in contract negotiations, subject to
subsection (2) of this section.

(2)  Incorporation of Federal Cost Principles; Conflicts
Between Federal Principles and this Part.

(a)  In contracts not awarded under a program which is
funded by federal assistance funds, the procurement officer may
explicitly incorporate federal cost principles into a solicitation
and thus into any contract awarded pursuant to that solicitation.
The procurement officer and the contractor by mutual agreement
may incorporate federal cost principles into a contract during
negotiation or after award.  In either instance, the language
incorporating the federal cost principles shall clearly state that
to the extent federal cost principles conflict with the rules issued
pursuant to Section 63-56-415(1), the state rules shall control.

(b)  In contracts awarded under a program which is
financed in whole or in part by federal assistance funds, all
requirements set forth in the assistance document including
specified federal cost principles, must be satisfied.  To the
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extent that the cost principles specified in the grant document
conflict with the cost principles issued pursuant to Section 63-
56-415(1) of the Utah Procurement Code, the cost principles
specified in the grant shall control.

R33-7-110.  Authority to Deviate from Cost Principles.
If a procurement officer desires to deviate from the cost

principles set forth in these rules, a written determination shall
be made by the officer specifying the reasons for the deviation.

KEY:  government purchasing
1988 63-56
Notice of Continuation October 3, 2003
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R33.  Administrative Services, Purchasing and General
Services.
R33-8.  Property Management.
R33-8-101.  Quality Assurance, Inspection, and Testing.

The procurement officer shall take steps to ascertain or
verify that supplies, services, or construction items conform to
specifications.  In performing this duty, the procurement officer
may establish inspection and testing facilities, employ inspection
personnel, enter into arrangements for the joint or cooperative
use of laboratories, and contract with others for inspection or
testing work as needed.  In accordance with section 63-56-205,
the procurement officer may delegate responsibility for
inspection and testing to using agencies.

R33-8-102.  Warehousing and Storage.
Purchasing agencies are delegated the authority to exercise

supervision of any receiving, storage, and distribution facilities
and services within their purview.

R33-8-103.  Inventory Management.
Purchasing agencies are delegated the authority to exercise

supervision of all inventories of tangible personal property
belonging to them.  All property located in warehouses and
similar storage areas shall be inventoried annually, and
accountability for the property shall reside with the respective
agencies.

R33-8-201.  Surplus Property.
For the disposition of surplus property refer to R28.

KEY:  government purchasing
1991 63-56
Notice of Continuation November 27, 2002
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R68.  Agriculture and Food, Plant Industry.
R68-4.  Standardization, Marketing, and Phytosanitary
Inspection of Fresh Fruits, Vegetables, and Other Plant and
Plant Products.
R68-4-1.  Authority.

Promulgated under authority of Section 4-2-2 and 4-2-
2(1)(h).

R68-4-2.  Standards and Grades.
The Commissioner of Agriculture and Food has adopted

the standards and grades established by the Food Safety and
Quality Service, United States Department of Agriculture, for
fresh fruits and vegetables.  In the case of apricots for
processing, no federal standards have been established,
therefore, Utah standards have been developed for that
commodity.  Phytosanitary inspection shall be in accordance
with federal standards as well as those of the importing country
or state.  All other grading of fresh fruit and vegetables in Utah
shall be according to official federal grade standards.

(A)  Containers.
(1)  The term "container" is defined as any commercial type

of package, open or closed, such as barrel, box, basket, carton,
crate, lug, sack, or any other receptacle.

(2)  "Clean containers" are defined as those containers
which are free from dirt, filth, or product residues and are found
acceptable to the Utah Department of Agriculture and Food.
Such containers shall be of good substantial construction and be
in good condition.

(3)  "Closed container" means any container which is
covered by any material in the form of a lid, cover, or wrapping
of any kind.

(B)  Packaging and Labeling.
(1)  All lots of fresh fruits and vegetables packed for sale,

offered for sale, transported for sale or sold in Utah, shall be
packaged in clean containers, either open or closed.

(2)  All closed containers are to be of good substantial
construction, good commercial type and marked to comply in
every way with all marketing requirements of the State of Utah,
and are in no way to conflict with requirements of the U.S.
Food, Drug and Cosmetic Act.

(3)  The name and address of the grower, packer, or shipper
shall be plainly labeled on all closed containers of fresh fruits
and vegetables offered for sale.  It shall be unlawful to offer
produce for sale in closed containers which are labeled with the
brand of another grower, packer or shipper, without permission
from such grower, packer, or shipper.  Such closed containers
shall also be plainly marked on the outside with the name of the
product and with terms of either net weight, numerical count, or
minimum diameter.  Minimum height of numbers and letters for
all labeling on packages of ten pounds or more shall be 3/8".

(4)  The above labeling requirements shall not apply to
fresh fruits and vegetables to be used for processing purposes or
for repackaging.

(5)  In addition to the above requirements, bags of certified
seed potatoes must be officially sealed and tagged with the seal
and tag of the certifying agency at point of origin.

(C)  Deceptive Pack.
(1)  It shall be unlawful to offer for sale in Utah a deceptive

pack of fruits or vegetables or to mislabel any package of fruits
or vegetables packed for sale or offered for sale.

(2)  "Deceptive Pack" shall mean any container of fruits or
vegetables which has in the outer layer or any exposed surface,
fruits or vegetables which are so superior in quality, size or
condition to those in the interior of the container, or the
unexposed portion, as to noticeably misrepresent the entire
contents; provided that facing which is not in violation of the
foregoing is not regarded as deceptive.  Such pack is deceptive
if the outer or exposed surface is composed of products whose
size is not an accurate representation of the variation of size of

the products in the entire container.
(D)  Grade Designation.
All fresh fruits and vegetables offered for sale in Utah in

closed or open containers of any kind, or on display tables, or
shelves, where a federal or state grade is designated on the
container or on a sign accompanying produce on display, must
conform to the grade so designated.  If a lot of fruit or
vegetables does not meet the above requirements, sale of such
lot shall be stopped until the lot is brought into compliance.

R68-4-3.  Prohibited Sale.
It shall be unlawful to sell or offer for sale in Utah any

fruits or vegetables in bulk or in containers which contain more
than ten percent by count or weight of plant pest injury or
serious defects of a progressive nature which has penetrated or
damaged the edible portions, including not more than five
percent of fruit with worm holes.

R68-4-4.  Authority to Issue Certificates.
No person, firm, corporation, or association is permitted to

issue, classify or sign certificates covering the grade of farm
products when such farm products have been officially
standardized, except as provided by law and only by a person
properly qualified, licensed, and designated as a state
agricultural inspector by the Utah Department of Agriculture
and Food and approved and licensed by the federal supervisor.

R68-4-5.  Duty of Inspector.
When an agricultural inspector finds any lot of fruits or

vegetables being offered for sale which fails to meet the
requirements of the regulations herein, it shall be his duty to
serve notice on the owner or person who has possession thereof,
that the provisions of these regulations have been violated and
that the produce in question cannot be marketed or sold unless
officially released by said inspector.

R68-4-6.  Inspection Notes and Certificates.
(A)  Only financially-interested persons are entitled to

information from the inspectors' notes unless applicant directs
the inspector to give this information to prospective buyers.
This information can be obtained by others only by court order
through subpoena.

(B)  All certificates issued by authorized agents of the U.S.
Department of Agriculture (Federal-State Inspection Service)
shall be received in all federal courts as prima facie evidence of
the truth contained therein.

(C)  General quantitative terms.
(1)  Averages cannot always be accurately obtained.  In

such cases the following general terms may be used with the
meanings given.

(a)  Few means 10 percent or less.
(b)  Some means 11 to 25 percent.
(c)  Many means 26 to 45 percent.
(d)  Approx. half means 46 to 54 percent.
(e)  Most-Mostly means 55 to 89 percent.
(f)  Generally means 90 percent or more (see paragraph

447).
(g)  Practically all means 95 percent or more.
(h)  Occasionally means 5 percent or less (Used only in

reference to container; see Paragraph 446).

R68-4-7.  Utah Standards for Apricots for Canning or
Freezing (There are no Federal Standards for processing
apricots).

(A)  Utah No. 1 shall consist of apricots which are well
formed, firm ripe, (but not hard or overripe), well colored, free
from decay, mold, worms and worm holes and from damage
caused by dirt, growth crack, limb rubs, sun cracks, scald, hail,
bird pecks, scale, disease, insects, mechanical factors, or by
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other means (See minimum size).
(B)  Utah No. 2 shall consist of apricots which are ripe (but

not overripe and soft, or hard or shriveled), fairly well colored,
not badly misshapen, free from decay, mold, worms, worm holes
and from serious damage by any cause.

(C)  Culls shall mean apricots which do not meet the
requirements of Utah No. 2 or are affected by blight, scale, scale
insects, larvae, or other worm damage, serious bruises and
decay.

(D)  Minimum size refers to the greatest diameter,
measured through the center of the apricot at right angles to a
line running from the stem to the blossom ends.  Minimum sizes
for Utah No. 1 and Utah No. 2 grades may be fixed by
agreement between buyer and seller.

(E)  Definitions of terms used in these grades:
(1)  "Ripe" shall mean the state of maturity wherein the

apricots are ready for immediate processing or consumption.
(2)  "Firm" shall mean that the apricots are fairly solid and

yield slightly to moderate pressure.
(3)  "Well colored" shall mean that the apricots show at

least 90 percent good over-all deep yellow or orange color
characteristic of ripe fruit.

(4)  "Fairly well colored" shall mean that the apricots show
at least two-thirds of the over-all surface with a good shade of
orange or deep yellow color characteristic of ripening apricots.

(5)  "Well formed" shall mean the shape characteristic of
the variety and shall not be extremely flat or otherwise
misshapen.

(6)  "Damage" shall mean any injuries or defects which
materially affect the appearance or the processing quality of the
apricots or cause waste of more than five percent (by weight) of
the flesh in excess of that which occurs if the apricots were not
defective, or cause waste to the extent that the fruit, after
trimming, will not yield two reasonably well shaped halves.

(7)  "Serious damage" shall mean any injuries or defects
which seriously affect the appearance or processing quality or
cause a waste of more than ten percent (by weight) of the flesh
in excess of that which would occur if the apricots were not
defective.

(F)  Tolerances.
(1)  It is contemplated, in the application of above given

standards, that in most instances sellers will not sort their
apricots into separate lots of Utah No. 1 and Utah No. 2 grades
before delivery to the buyer, and that the buyer will pay on the
basis of the percentage of each grade in the sellers' lot as
described by inspection.  In such cases, no tolerance is needed.
Should the contract between buyer and seller call for delivery of
lots containing only Utah No. 1 and Utah No. 2, then, unless
otherwise specified, a ten percent tolerance shall be allowed for
apricots which fail to meet requirements of the grade on which
the contract is based, with an additional ten percent tolerance
allowed for apricots which fail to meet the minimum size
specified in the contract.  Lots of apricots which contain in
excess of five percent wormy fruit must be reconditioned by the
grower to be acceptable for processing purposes.

R68-4-8.  Certification and Grade Standards for Seed
Potatoes.

(A)  Requirements and standards for the certification and
grading of seed potatoes are established and regulated by the
Utah Crop Improvement Association, Utah Agricultural
Experiment Station, Logan, Utah, 84322-4820.

(B)  Copies of seed certification requirements and
standards can be obtained from the Utah Crop Improvement
Association, Logan, Utah.

R68-4-9.  Controlled Atmosphere (CA) Apples.
(A)  Licensing.
(1)  Any person, corporation, partnership, association or

other organized group or person who owns or operates a
controlled atmosphere room or storage building shall apply for
a license with the Commissioner of Agriculture and Food on a
form prescribed by the Commissioner.  The licensing period
shall commence on January 1 and end on December 31 of each
year.

(2)  The application for an annual registration to engage in
the business of operating a controlled atmosphere storage
warehouse or warehouses shall be accompanied by an annual
license fee determined by the department pursuant to Subsection
4-2-2(2).

(3)  The Commissioner shall assign each approved
applicant a registration number preceded by the letters CA.  This
number shall be marked on all containers coming under the
provisions of these regulations.

(B)  Atmospheric Specifications.
(1)  Apples shall not be identified as being from CA

storage unless the following requirements have been met as
evidenced by inspection and certification by the Commissioner
of Agriculture and Food.

(a)  The percent of oxygen within the storage atmosphere
shall be reduced to five percent within 20 days after the date of
sealing.

(b)  The period of storage in a sealed room with not more
than five percent oxygen shall be a minimum of 45 days for
Gala and Jonagold varieties and a minimum period of 90 days
for all other varieties.  The maximum period of storage in a
sealed room with not more than five percent oxygen shall be ten
months, but in no case later than September 1 of the year
following harvest.

(c)  The fruit temperature in the CA storage room shall be
maintained without significant deviation in a range of
temperature normal for the variety.

(d)  A representative of the Utah Department of Agriculture
and Food shall be notified prior to opening of the CA facility
following the storage period, and he shall inspect the general
condition of the facility and contents within 48 hours following
the opening.

(e)  CA Certified Apples must enter commercial channels
of trade within four weeks after storage is opened.  Minimum
condition and maturity standards shall be the U.S. Condition
Standards for Export.

(C)  Storage Records.
(1)  Each owner or operator shall maintain a record for

each room on an approved form or forms.  The record shall
include owner or operator's name and address, room number,
date of sealing, date of opening, capacity in bushels, lot
identification, number of bushels within each lot, and daily air
constituents determination including date of test, time of test,
percentage of oxygen, percentage of carbon dioxide,
temperature and comments.

(2)  Each owner or operator shall submit to the Utah
Department of Agriculture and Food within 20 days after date
of sealing, a report in writing, for each room showing room
number, date of sealing and number of bushels contained
therein.

(D)  Marketing CA Apples.
(1)  Any person selling, offering for sale or transporting for

sale any apples coming under the provision of these regulations
shall furnish an invoice covering the sale of such apples.  Each
invoice shall indicate the CA registration number assigned to
the owner or owners of the controlled atmosphere room or
storage building in which each lot or lots of apples included
thereon were kept.  Enforcement officials may investigate and
examine records and invoices relating to any transactions in
connection herewith in order to determine the identity of apples
represented as meeting requirements for such identification.

(2)  It shall be unlawful for any person to sell, hold for sale,
or transport for sale any apples represented as having been
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exposed to "controlled atmosphere storage" or to use any such
term or form of words or symbols of similar import unless such
apples have been stored in controlled atmosphere storage which
meets the requirements of the regulations adopted herein.

R68-4-10.  Standards for Utah Premium Grade for Apples.
(1) Utah Premium apples shall consist of Utah grown

apples which meet or exceed all minimum standards as issued
by the "United States Department of Agriculture (USDA) U.S.
Extra Fancy Grade", including the requirements and tolerances
as defined in the "United States Standards for Grades of Apples
effective September 1, 1964, as amended and in effect July 25,
1972, as issued by USDA".  Each apple of this grade shall have
the amount of color specified in the USDA Standards for US
Extra Fancy given for a specific variety except solid red apples
shall have a minimum 85 percent good red color.

(2) The Utah Department of Agriculture and Food shall
conduct condition and grade inspections to assure the grade and
quality of all Utah Premium Apples.  Fees for quality assurance
inspections will be pursuant to Subsection 4-2-2(2).

R68-4-11.  Phytosanitary Inspection.
A Phytosanitary Inspection must be performed by the

Commissioner of Agriculture and Food or designated employees
of the Department, on plants or plant products and may include:
nursery plants or bulbs, seeds, grains, fruits, vegetables, and
other plant materials for the purpose of export or sale within the
state.

(A)  Definitions.
(1)  Phytosanitary shall mean sanitary plant health

inspection.
(2)  Standards shall mean the requirements of the federal

government, and those of the importing counties of this state or
of another state.

(3)  Information shall mean the information contained on
the phytosanitary certificate that represents the plant material
listed.

(B)  Shipping Information such as names and descriptions
of plant materials, origin of plant material, intended destination,
means of transportation, intended date for shipment and name
and address of consignee must be provided by the exporting
shipper to the Department when calling for an issuance of a
certificate.

R68-4-12.  Charges for Inspection Services.
(A)  Inspection fees will be determined pursuant to

Subsection 4-2-2(2).  Such fees shall be paid by the person,
firm, corporation or other organization who requested
inspection, upon receipt of a statement for same from the Utah
Department of Agriculture and Food.  In all cases, payment of
such charges shall be made to the Utah Department of
Agriculture and Food within thirty days of the date of billing.
If accounts become delinquent, the Department may discontinue
inspection services until full payment is received.

(B)  Mileage or extra expense incurred in cases where
inspection is requested at isolated loading points may be added
to the cost of the regular inspection fee.  Such charges shall be
the same as those set forth in the current State of Utah Travel
Rules and Regulations.

(C)  Charges in addition to regular inspection fees shall be
made for inspection services performed during irregular working
hours when such hours are not included in the inspectors'
scheduled shift.

KEY:  food inspection
April 1, 1997 4-2-2
Notice of Continuation February 10, 2006
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R68.  Agriculture and Food, Plant Industry.
R68-18.  Quarantine Pertaining to Karnal Bunt.
R68-18-1.  Authority.

(A)  Promulgated under authority of Subsection 4-2-
2(l)(ii).

(B)  The fact has been determined by the Utah
Commissioner of Agriculture and Food that a serious fungal
disease of wheat, durum wheat, and Triticale known as Karnal
bunt (Tilletia indica Mitra), not known to exist in the State of
Utah, exists in the described infested areas, and the restricted
articles and commodities described are hosts or possible carriers
of the disease.

(C)  The Commissioner, by virtue of the authority vested in
him by Section 4-2-2, does establish a quarantine setting forth
the name of the fungal disease against which the quarantine is
established, the infested area, the articles and commodities
regulated, and specifying conditions governing disposition of
violations.

R68-18-2.  Disease.
Karnal bunt (Tilletia indica Mitra) in any living state of

development.

R68-18-3.  Areas Under Quarantine.
(A)  Entire state of Arizona; Counties in New Mexico:

Dona Ana county, Hidalgo county, Luna county and Sierra
county; Counties in Texas: El Paso county, Hudspeth county.

(B)  Any areas not mentioned above and subsequently
found to be infested.

R68-18-4.  Articles and Commodities Under Quarantine.
(A)  The disease Karnal bunt (Tilletia indica Mitra) in any

living state of development.
(B)  Plants of the genus Triticum or any plant part hereof.
(C)  Any mechanized farming equipment from the areas

under quarantine used in the planting or harvesting of small
grains.

(D)  Any other plant, plant part, article, or means of
conveyance when it is determined by the Commissioner, Utah
Department of Agriculture and Food or the commissioners duly
authorized representative to present a hazard spreading of
Karnal bunt organisms.

R68-18-5.  Restrictions.
(A)  All articles and commodities under quarantine are

prohibited entry into the state of Utah from any area under
quarantine with the following exception:

(1)  From uninfested areas of the states listed in R68-18-3,
when accompanied by a certificate of origin stating the origin of
the material and that the plant material originated from an area
not known to be infested with Karnal bunt.

R68-18-6.  Disposition of Violations.
Any or all shipments or lots of quarantined articles or

commodities listed in R68-18-4 arriving in the state of Utah in
violation of this order shall immediately be sent out of the state,
destroyed, or treated by a method and in a manner as directed by
the Commissioner, Utah Department of Agriculture and Food or
his agent.  Treatment shall be performed at the expense of the
owner, or owners, or their duly authorized agent.

KEY:  plant disease
March 18, 1997 4-2-2(l)(ii)
Notice of Continuation February 10, 2006
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R156.  Commerce, Occupational and Professional Licensing.
R156-37.  Utah Controlled Substances Act Rules.
R156-37-101.  Title.

These rules are known as the "Utah Controlled Substances
Act Rules."

R156-37-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 37,

as used in Title 58, Chapters 1 and 37, or these rules:
(1)  "DEA" means the Drug Enforcement Administration

of the United States Department of Justice.
(2)  "NABP" means the National Association of Boards of

Pharmacy.
(3)  "Principle place of business or professional practice",

as used in Subsection 58-37-6(2)(e), means any location where
controlled substances are received or stored.

(4)  "Schedule II controlled stimulant" means any material,
compound, mixture or preparation listed in Subsection 58-37-
4(2)(b)(iii).

(5)  "Unprofessional conduct", as defined in Title 58 is
further defined in accordance with Subsections 58-1-203(1)(e)
and 58-37-6(1)(a), in Section R156-37-502.

R156-37-103.  Purpose - Authority.
These rules are adopted by the division under the authority

of Subsections 58-1-106(1)(a) and 58-37-6(1)(a) to enable the
division to administer Title 58, Chapter 37.

R156-37-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37-301.  License Classifications - Restrictions.
(1)  Consistent with the provisions of law, the division may

issue a controlled substance license to manufacture, produce,
distribute, dispense, prescribe, obtain, administer, analyze, or
conduct research with controlled substances in Schedules I, II,
III, IV, or V to qualified persons.  Licenses shall be issued to
qualified persons in the following categories:

(a)  pharmacist;
(b)  optometrist;
(c)  podiatric physician;
(d)  dentist;
(e)  osteopathic physician and surgeon;
(f)  physician and surgeon;
(g)  physician assistant;
(h)  veterinarian;
(i)  advanced practice registered nurse;
(j)  certified nurse midwife;
(k)  certified registered nurse anesthetist;
(l)  Class A pharmacy-retail operations located in Utah;
(m)  Class B pharmacy located in Utah providing services

to a target population unique to the needs of the healthcare
services required by the patient, including:

(i)  closed door;
(ii)  hospital clinic pharmacy;
(iii)  methadone clinics;
(iv)  nuclear;
(v)  branch;
(vi)  hospice facility pharmacy;
(vii)  veterinarian pharmaceutical facility;
(viii)  pharmaceutical administration facility; and
(ix)  sterile product preparation facility.
(n)  Class C pharmacy located in Utah engaged in:
(i)  manufacturing;
(ii)  producing;
(iii)  wholesaling; and
(iv)  distributing.
(o)  Class D Out-of-state mail order pharmacies.

(p)  Class E pharmacy including:
(i)  medical gases providers; and
(ii)  analytical laboratories.
(q)  Utah Department of Corrections for the conduct of

execution by the administration of lethal injection under its
statutory authority and in accordance with its policies and
procedures.

(2)  A license may be restricted to the extent determined by
the division, in collaboration with appropriate licensing boards,
that a restriction is necessary to protect the public health, safety
or welfare, or the welfare of the licensee.  A person receiving a
restricted license shall manufacture, produce, obtain, distribute,
dispense, prescribe, administer, analyze, or conduct research
with controlled substances only to the extent of the terms and
conditions under which the restricted license is issued by the
division.

R156-37-302.  Qualifications for Licensure - Application
Requirements.

(1)  An applicant for a controlled substance license shall:
(a)  submit an application in a form as prescribed by the

division; and
(b)  shall pay the required fee as established by the division

under the provisions of Section 63-38-3.2.
(2)  Any person seeking a controlled substance license

shall:
(a)  be currently licensed by the state in the appropriate

professional license classification as listed in R156-37-301 and
shall maintain that license classification as current at all times
while holding a controlled substance license; or

(b)  be engaged in the following activities which require
the administration of a controlled substance but do not require
licensure under Subsection (a):

(i)  animal capture for transport or relocation as an
employee or under contract with a state or federal government
agency; or

(ii)  other activity approved by the Division in
collaboration with the appropriate board.

(3)  The division and the reviewing board may request from
the applicant information which is reasonable and necessary to
permit an evaluation of the applicant's:

(a)  qualifications to engage in practice with controlled
substances; and

(b)  the public interest in the issuance of a controlled
substance license to the applicant.

(4)  To determine if an applicant is qualified for licensure,
the division may assign the application to a qualified and
appropriate licensing board for review and recommendation to
the division with respect to issuance of a license.

R156-37-303.  Qualifications for Licensure - Site Inspections
- Investigations.

The division shall have the right to conduct site
inspections, review research protocol, conduct interviews with
persons knowledgeable about the applicant, and conduct any
other investigation which is reasonable and necessary to
determine the applicant is of good moral character and qualified
to receive a controlled substance license.

R156-37-304.  Qualifications for Licensure - Examinations.
Each applicant for a controlled substance license shall be

required to pass an examination administered at the direction of
the division on the subject of controlled substance laws.

R156-37-305.  Exemption from Licensure - Animal
Euthanasia and Law Enforcement Personnel.

In accordance with Subsection 58-37-6(2)(d), the
following persons are exempt from licensure under Title 58,
Chapter 37:
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(1)  Individuals employed by an agency of the State or any
of its political subdivisions, who are specifically authorized in
writing by the state agency or the political subdivision to
possess specified controlled substances in specified reasonable
and necessary quantities for the purpose of euthanasia upon
animals, shall be exempt from having a controlled substance
license if the agency or jurisdiction employing that individual
has obtained a controlled substance license, a DEA registration
number, and uses the controlled substances according to a
written protocol in performing animal euthanasia.

(2)  Law enforcement agencies and their sworn personnel
are exempt from the licensing requirements of the Controlled
Substance Act to the extent their official duties require them to
possess controlled substances; they act within the scope of their
enforcement responsibilities; they maintain accurate records of
controlled substances which come into their possession; and
they maintain an effective audit trail.  Nothing herein shall
authorize law enforcement personnel to purchase or possess
controlled substances for administration to animals unless the
purchase or possession is in accordance with a duly issued
controlled substance license.

R156-37-401.  Grounds for Denial of License - Disciplinary
Proceedings.

Grounds for refusing to issue a license to an applicant, for
refusing to renew the license of a licensee, for revoking,
suspending, restricting, or placing on probation the license of a
licensee, for issuing a public or private reprimand to a licensee,
and for issuing a cease and desist order shall be in accordance
with Section 58-1-401.

R156-37-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  a licensee with authority to prescribe or administer

controlled substances:
(a)  prescribing or administering to himself any Schedule

II or III controlled substance which is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug;

(b)  prescribing or administering a controlled substance for
a condition he is not licensed or competent to treat;

(2)  violating any federal or state law relating to controlled
substances;

(3)  failing to deliver to the division all controlled
substance license certificates issued by the division to the
division upon an action which revokes, suspends or limits the
license;

(4)  failing to maintain controls over controlled substances
which would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances;

(5)  being unable to account for shortages of controlled
substances any controlled substance inventory for which the
licensee has responsibility;

(6)  knowingly prescribing, selling, giving away, or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to a drug dependent person, as defined in Subsection 58-37-
2(q), except for legitimate medical purposes as permitted by
law;

(7)  refusing to make available for inspection controlled
substance stock, inventory, and records as required under these
rules or other law regulating controlled substances and
controlled substance records;

(8)  failing to submit controlled substance prescription
information to the database manager after being notified in
writing to do so.

R156-37-601.  Access to Records, Facilities, and Inventory.

Applicants for licensure and all licensees shall make
available for inspection to any person authorized to conduct an
administrative inspection pursuant to Title 58, Chapter 37, these
rules or federal law, to the extent they exist, during regular
business hours and at other reasonable times in the event of an
emergency, their controlled substance stock or inventory,
records required under the Utah Controlled Substances Act and
these rules or under the federal controlled substance laws, and
facilities related to activities involving controlled substances.

R156-37-602.  Records.
(1)  Records of purchase, distribution, dispensing,

prescribing, and administration of controlled substances shall be
kept according to state and federal law.  Prescribing
practitioners shall keep accurate records reflecting the
examination, evaluation and treatment of all patients.  Patient
medical records shall accurately reflect the prescription or
administration of controlled substances in the treatment of the
patient, the purpose for which the controlled substance is
utilized and information upon which the diagnosis is based.
Practitioners shall keep records apart from patient records of
each controlled substance purchased, and with respect to each
controlled substance, its disposition, whether by administration
or any other means, date of disposition, to whom given and the
quantity given.

(2)  Any licensee who experiences any shortage or theft of
controlled substances shall immediately file the appropriate
forms with the Drug Enforcement Administration, with a copy
to the division directed to the attention of the Investigation
Bureau.  He shall also report the incident to the local law
enforcement agency.

(3)  All records required by federal and state laws or rules
must be maintained by the licensee for a period of five years.  If
a licensee should sell or transfer ownership of his files in any
way, those files shall be maintained separately from other
records of the new owner.

(4)  Prescription records may be maintained electronically
so long as:

(a)  the original of each prescription, including telephone
prescriptions, is maintained in a physical file and contains all of
the information required by federal and state law; and

(b)  an automated data processing system is used for the
storage and immediate retrieval of refill information for
prescription orders for controlled substances in Schedule III and
IV, in accordance with federal guidelines.

(5)  All records relating to Schedule II controlled
substances received, purchased, administered or dispensed by
the practitioner shall be maintained separately from all other
records of the pharmacy or practice.

(6)  All records relating to Schedules III, IV and V
controlled substances received, purchased, administered or
dispensed by the practitioner shall be maintained separately
from all other records of the pharmacy or practice.

R156-37-603.  Restrictions Upon the Prescription,
Dispensing and Administration of Controlled Substances.

(1)  A practitioner may prescribe or administer the
Schedule II controlled substance cocaine hydrochloride only as
a topical anesthetic for mucous membranes in surgical situations
in which it is properly indicated and as local anesthetic for the
repair of facial and pediatric lacerations when the controlled
substance is mixed and dispensed by a registered pharmacist in
the proper formulation and dosage.

(2)  A practitioner shall not prescribe or administer a
controlled substance without taking into account the drug's
potential for abuse, the possibility the drug may lead to
dependence, the possibility the patient will obtain the drug for
a nontherapeutic use or to distribute to others, and the
possibility of an illicit market for the drug.
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(3)  When writing a prescription for a controlled substance,
each prescription shall contain only one controlled substance per
prescription form and no other legend drug or prescription item
shall be included on that form.

(4)  In accordance with Subsection 58-37-6(7)(f)(v)(D),
unless the prescriber determines there is a valid medical reason
to allow an earlier dispensing date, the dispensing date of a
second or third prescription shall be no less than 30 days from
the dispensing date of the previous prescription, to allow for
receipt of the subsequent prescription before the previous
prescription runs out.

(5)  If a practitioner fails to document his intentions relative
to refills of controlled substances in Schedules III through V on
a prescription form, it shall mean no refills are authorized.  No
refill is permitted on a prescription for a Schedule II controlled
substance.

(6)  Refills of controlled substance prescriptions shall be
permitted for the period from the original date of the
prescription as follows:

(a)  Schedules III and IV for six months from the original
date of the prescription; and

(b)  Schedule V for one year from the original date of the
prescription.

(7)  No refill may be dispensed until such time has passed
since the date of the last dispensing that 80% of the medication
in the previous dispensing should have been consumed if taken
according to the prescriber's instruction.

(8)  No prescription for a controlled substance shall be
issued or dispensed without specific instructions from the
prescriber on how and when the drug is to be used.

(9)  Refills after expiration of the original prescription term
requires the issuance of a new prescription by the prescribing
practitioner.

(10)  Each prescription for a controlled substance and the
number of refills authorized shall be documented in the patient
records by the prescribing practitioner.

(11)  A practitioner shall not prescribe or administer a
Schedule II controlled stimulant for any purpose except:

(a)  the treatment of narcolepsy as confirmed by
neurological evaluation;

(b)  the treatment of abnormal behavioral syndrome,
attention deficit disorder, hyperkinetic syndrome, or related
disorders;

(c)  the treatment of drug-induced brain dysfunction;
(d)  the differential diagnostic psychiatric evaluation of

depression;
(e)  the treatment of depression shown to be refractory to

other therapeutic modalities, including pharmacologic
approaches, such as tricyclic antidepressants or MAO inhibitors;

(f)  in the terminal stages of disease, as adjunctive therapy
in the treatment of chronic severe pain or chronic severe pain
accompanied by depression;

(g)  the clinical investigation of the effects of the drugs, in
which case the practitioner shall submit to the division a written
investigative protocol for its review and approval before the
investigation has begun.  The investigation shall be conducted
in strict compliance with the investigative protocol, and the
practitioner shall, within 60 days following the conclusion of the
investigation, submit to the division a written report detailing
the findings and conclusions of the investigation; or

(h)  in treatment of depression associated with medical
illness after due consideration of other therapeutic modalities.

(12)  A practitioner may prescribe, dispense or administer
a Schedule II controlled stimulant when properly indicated for
any purpose listed in Subsection (11), provided that all of the
following conditions are met:

(a)  before initiating treatment utilizing a Schedule II
controlled stimulant, the practitioner obtains an appropriate
history and physical examination, and rules out the existence of

any recognized contraindications to the use of the controlled
substance to be utilized;

(b)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant when he knows
or has reason to believe that a recognized contraindication to its
use exists;

(c)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant in the treatment
of a patient who he knows or should know is pregnant; and

(d)  the practitioner shall not initiate or shall discontinue
prescribing, dispensing or administering all Schedule II
controlled stimulants immediately upon ascertaining or having
reason to believe that the patient has consumed or disposed of
any controlled stimulant other than in compliance with the
treating practitioner's directions.

R156-37-604.  Prescribing of Controlled Substances for
Weight Reduction or Control.

(1)  A practitioner shall not prescribe, dispense or
administer a Schedule II or Schedule III controlled substance for
purposes of weight reduction or control.

(2)  A prescribing practitioner may prescribe or administer
a Schedule IV controlled substance in treating excessive weight
leading to increased health risks only when all the following
conditions are met:

(a)  medication is used only as an adjunct to a
comprehensive weight loss program based on supplemental
weight loss activities including, but not limited to, changing
lifestyle counseling, nutritional education, and a regular,
individualized exercise regimen;

(b)  prior to initiating treatment the prescribing practitioner
shall:

(i)  determine through thorough review of past medical
records that the patient has made a substantial good-faith effort
to lose weight in a comprehensive weight loss program without
the use of controlled substances, and the previous regimen has
not been effective;

(ii)  obtain a complete history, perform a complete physical
examination of the patient, and rule out the existence of any
recognized contraindications to the use of the medication(s);

(iii)  determine and document this assessment in the
patient's medical record, that the health benefit to the patient
greatly outweighs the possible risks of the medications
prescribed; and

(iv)  discuss with the patient the possible risks associated
with the medication and have on record an informed consent
which clearly documents that the long term effects of using
controlled substances for weight loss or weight control are not
known;

(c)  throughout the prescribing period, the prescribing
practitioner shall:

(i)  supervise, oversee, and regularly monitor the patient,
including his participation in supplemental weight loss
activities, efficacy of the medication, and advisability of
continuing to prescribe the weight loss or weight control
medication; and

(ii)  maintain a central medical record, containing at least,
the goal of treatment or target weight, the ongoing progress
toward that goal or maintenance of the weight loss, the patient's
supplemental weight loss activities with documentation of
compliance with the comprehensive weight loss program; and

(d)  the prescribing practitioner shall immediately
discontinue the weight loss medication in any of the following
situations:

(i)  the practitioner knows or should know that the patient
is pregnant;

(ii)  the patient has consumed or disposed of any controlled
substance other than in compliance with the prescribing
practitioner's directions;
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(iii) the patient is abusing the controlled substance being
prescribed for weight loss;

(iv)  the patient develops a contraindication during the
course of therapy; or

(v)  the medication is not effective or that the patient is not
abiding with and following through with the agreed upon
comprehensive weight loss program.

R156-37-605.  Emergency Verbal Prescription of Schedule II
Controlled Substances.

(1)  Prescribing practitioners may give a verbal prescription
for a Schedule II controlled substance if:

(a)  the quantity dispensed is only sufficient to cover the
patient for the emergency period, not to exceed 72 hours;

(b)  the prescribing practitioner has examined the patient
within the past 30 days, the patient is under the continuing care
of the prescribing practitioner for a chronic disease or ailment,
or the prescribing practitioner is covering for another
practitioner and has knowledge of the patient's condition; and

(c)  a written prescription is delivered to the pharmacist
within seven working days of the verbal order.

(2)  A pharmacist may fill an emergency verbal or
telephonic prescription from a prescribing practitioner for a
Schedule II controlled substance if:

(a)  the amount does not exceed a 72 hour supply; and
(b)  the filling pharmacist reasonably believes that the

prescribing practitioner is licensed to prescribe the controlled
substances or makes a reasonable effort to determine that he is
licensed.

R156-37-606.  Disposal of Controlled Substances.
(1)  Any disposal of controlled substances by licensees

shall:
(a)  be consistent with the provisions of 1307.21 of the

Code of Federal Regulations; or
(b)  require the authorization of the division after

submission to the division to the attention of Chief Investigator
of a detailed listing of the controlled substances and the quantity
of each.  Disposal shall be conducted in the presence of one of
its investigators or a division authorized agent as is specifically
instructed by the division in its written authorization.

(2)  Records of disposal of controlled substances shall be
maintained and made available on request to the division or its
agents for inspection for a period of five years.

R156-37-607.  Surrender of Suspended or Revoked License.
(1)  Licenses which have been restricted, suspended or

revoked shall be surrendered to the division within 30 days of
the effective date of the order of restriction, suspension or
revocation.  Compliance with this section will be a consideration
in evaluating applications for relicensing.

R156-37-608.  Herbal Products.
The division shall not apply the provisions of the

Controlled Substance Act or these rules in restricting citizens or
practitioners, regardless of their license status, from the sale or
use of food or herbal products that are not scheduled as
controlled substances by State or Federal law.

R156-37-609.  Controlled Substance Database - Procedure
and Format for Submission to the Database.

(1)  In accordance with Subsections 58-37-7.5(6)(a), the
format in which the information required under Section 58-37-
7.5 shall be submitted to the administrator of the database is:

(a)  electronic data via telephone modem;
(b)  electronic data stored on floppy disk; or
(c)  electronic data sent via electronic mail (e-mail) if

encrypted and approved by the database manager.
(2)  The required information may be submitted on paper,

if the pharmacy or pharmacy group submits a written request to
the division and receives prior approval.

(3)  The division will consider the following in granting the
request:

(a)  the pharmacy or pharmacy group has no computerized
record keeping system upon which the data can be electronically
recorded; or

(b)  the pharmacy or pharmacy group is unable to conform
its submissions to the format required by the database
administrator without incurring undue financial hardship.

(4)  Each pharmacy or pharmacy group may submit the
data either weekly, bi-weekly, or monthly.  Any pharmacy
which does not declare its intention for timely submission of
data will be presumed to have chosen monthly submission.

(5)  The format for submission to the database shall be in
accordance with uniform formatting developed by the American
Society for Automation in Pharmacy system (ASAP).  The
division may approve alternative formats or adjustments to be
consistent with database collection instruments and contain all
necessary data elements.

(6)  The pharmacist-in-charge of each reporting pharmacy
shall submit a report on a form approved by the division
including:

(a)  the pharmacy name;
(b)  NABP number;
(c)  the period of time covered by each submission of data;
(d)  the number of prescriptions in the submission;
(e)  the submitting pharmacist's signature attesting to the

accuracy of the report; and
(f)  the date the submission was prepared.

R156-37-610.  Controlled Substance Database - Limitations
on Access to Database Information - Standards and
Procedures for Identifying Individuals Requesting
Information.

(1)  In accordance with Subsections 58-37-7.5(8)(a) and
(b), the division director shall designate in writing those
individuals within the division who shall have access to the
information in the database.

(2)  Personnel from federal, state or local law enforcement
agencies may obtain information from the database if the
information relates to a current investigation being conducted by
such agency.  The manager of the database may also provide
information from the database to such agencies on his own
volition when the information may reasonably constitute a basis
for investigation relative to violation of state or federal law.

(3)  In accordance with Subsection 58-37-7.5(7)(b),
persons may request information from the database either orally
or in writing.

(4)  The manager of the database may release information
upon oral request only if the identity of the person is verified.
Identity of a practitioner may be made by use of a DEA number
or other verifiable, confidential numbers provided by the
division or other government agencies to practitioners.

(5)  Any individual may request information in the
database relating to that individual's receipt of controlled
substances.  Upon request for database information on an
individual who is the recipient of a controlled substance
prescription entered in the database, the manager of the database
shall make available database information exclusively relating
to that particular individual under the following limitations and
conditions:

(a)  The requestor seeking database information personally
appears before the manager of the database, or a designee, with
picture identification confirming his identity as the same person
on whom database information is sought.

(b)  The requestor seeking database information submits a
signed and notarized request executed under the penalty of
perjury verifying his identity as the same person on whom
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database information is sought, and providing their full name,
home and business address, date of birth, and social security
number.

(c)  The requestor seeking database information presents a
power of attorney over the person on whom database
information is sought and further complies with the following:

(i)  submits a signed and notarized request executed by the
requestor under the penalty of perjury verifying that the grantor
of the power of attorney is the same person on whom database
information is sought, including the grantor's full name, address,
date of birth, and social security number; and

(ii)  personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the person holding the power of attorney.

(d)  The requestor seeking database information presents
verification that he is the legal guardian of an incapacitated
person on whom database information is sought and further
complies with the following:

(i)  submits a signed and notarized request executed by the
requestor under the penalty of perjury verifying that the
incapacitated ward of the guardian is the same person on whom
database information is sought, including the ward's full name,
address, date of birth, and social security number; and

(ii)  personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the legal guardian of the incapacitated person.

(e)  The requestor seeking database information shall
present a release-of-records statement from the person on whom
database information is sought and further complies with the
following:

(i)  submits a verification from the person on whom
database information is sought consistent with the requirements
set forth in paragraph (5)(b);

(ii)  submits a signed and notarized release of records
statement executed by the person on whom database information
is sought authorizing the manager of the database to release the
relevant database information to the requestor; and

(iii)  personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the requestor identified in the release of records;

(6)  Before data is released upon oral request, a written
request may be required and received.

(7)  Database information may be disseminated either
orally, by facsimile or by U.S. mail.

(8)  The Utah Department of Health may access Database
information for purposes of scientific study regarding public
health. To access information, the scientific investigator must:

(a)  show the research is an approved project of the Utah
Department of Health;

(b)  provide a description of the research to be conducted,
protocols for the project and a description of the data needs from
the Database;

(c)  provide assurances and a plan that demonstrates all
Database information will be maintained securely, with access
only permitted by the scientific investigator;

(d)  provide for electronic data to be stored on a stand alone
database computer system with access only allowed by the
scientific investigator; and

(e)  pay all relevant expenses for data transfer and
manipulation.

KEY:  controlled substances, licensing
February 16, 2006 58-1-106(1)(a)

Notice of Continuation May 9, 2002 58-37-6(1)(a)
58-37-7.5(7)
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R156.  Commerce, Occupational and Professional Licensing.
R156-56.  Utah Uniform Building Standard Act Rules.
R156-56-101.  Title.

These rules are known as the "Utah Uniform Building
Standard Act Rules".

R156-56-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 55 and

56, as used in Title 58, Chapter 56 or these rules:
(1)  "Building permit" means, for the purpose of

determining the building permit surcharge under Subsection 58-
56-9(4), a warrant, license or authorization to build or construct
a building or structure or any part thereof.

(2)  "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection 58-
56-9(4), fees assessed by an agency of the state or political
subdivision of the state for the issuance of permits for
construction, alteration, remodeling, and repair and installation
including building, electrical, mechanical and plumbing
components.

(3)  "Employed by a local regulator, state regulator or
compliance agency" means, with respect to Subsection 58-56-
9(1), the hiring of services of a qualified inspector whether by
an employer/employee relationship, an independent contractor
relationship, a fee-for-service relationship or any other lawful
arrangement under which the regulating agency purchases the
services of a qualified inspector.

(4)  "Inspector" means a person employed by a local
regulator, state regulator or compliance agency for the purpose
of inspecting building, electrical, plumbing or mechanical
construction, alteration, remodeling, repair or installation in
accordance with the codes adopted under these rules and taking
appropriate action based upon the findings made during
inspection.

(5)  "Refuses to establish a method of appeal" means with
respect to Subsection 58-56-8(3), that a compliance agency does
not in fact adopt a formal written method of appealing uniform
building standard matters in accordance with generally
recognized standards of due process; or, that the compliance
agency does not convene an appeals board and render a decision
in the matter within ninety days from the date on which the
appeal is properly filed with the compliance agency.

(6)  "Uniform Building Standards" means the codes
identified in Section R156-56-701 and as amended under these
rules.

(7)  "Unprofessional conduct" as defined in Title 58,
Chapter 1 is further defined, in accordance with Subsection 58-
1-203(5), in Section R156-56-502.

R156-56-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 56.

R156-56-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-56-105.  Board of Appeals.
If the commission is required to act as an appeals board in

accordance with the provisions of Subsection 58-56-8(3), the
following shall regulate the convening and conduct of the
special appeals board:

(1)  If a compliance agency refuses to establish a method of
appeal regarding a uniform building standard issue, the
appealing party may petition the commission to act as the board
of appeals.

(2)  The person making the appeal shall file the request to
convene the commission as an appeals board in accordance with

the requirements for a request for agency action, as set forth in
Subsection 63-46b-3(3)(a) and Section R151-46b-7.  A request
by other means shall not be considered.  Any request received
by the commission or division by any other means shall be
returned to the appellant with appropriate instructions.

(3)  A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of
the dispute shall be submitted as an attachment to the request.
If the person making the appeal requests, but does not timely
receive a final written decision, the person shall submit an
affidavit to this effect in lieu of the final written decision.

(4)  The request shall be filed with the division no later
than 30 days following the issuance of the disputed written
decision by the compliance agency.

(5)  The compliance agency shall file a written response to
the request not later than 20 days after the filing of the request.
The request and response shall be provided to the commission
in advance of any hearing in order to properly frame the
disputed issues.

(6)  Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may,
upon a showing of good cause, be modified by the presiding
officer conducting the proceeding.

(7)  The commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8)  Upon the convening of the commission as an appeals
board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict
of interest which would preclude the member from fairly
hearing and deciding the issue.  If it is determined that a conflict
does exist, the member shall be excused from participating in
the proceedings.

(9)  The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title
63, Chapter 46b.

(10)  Decisions relating to the application and
interpretation of the code made by a compliance agency board
of appeals shall be binding for the specific individual case and
shall not require commission approval.

R156-56-106.  Fees.
In accordance with Subsection 58-56-9(4), on April 30,

July 31, October 31 and January 31 of each year, each agency
of the state and each political subdivision of the state which
assesses a building permit fee shall file with the division a report
of building fees and surcharge for the immediately preceding
calendar quarter; and, shall remit 80% of the amount of the
surcharge to have been assessed to the division.

R156-56-201.  Building Inspector Licensing Board.
In accordance with Section 58-56-8.5, the board shall be

as follows:
(1)  one member licensed as a Combination Inspector;
(2)  one member licensed as an Inspector who is qualified

in the electrical code;
(3)  one member licensed as an Inspector who is qualified

in the plumbing code;
(4)  one member licensed as an Inspector who is qualified

in the mechanical code; and
(5)  one member shall be from the general public.

R156-56-202.  Advisory Peer Committees Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(6) and 58-56-5(10)(e), the following committees as
advisory peer committees to the Uniform Building Codes
Commission:

(a)  the Education Advisory Committee consisting of seven
members;
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(b)  the Plumbing and Health Advisory Committee
consisting of seven members;

(c)  the Structural Advisory Committee consisting of seven
members;

(d)  the Architectural Advisory Committee consisting of
seven members;

(e)  the Fire Protection Advisory Committee consisting of
five members;

(i)  This committee shall join together with the Fire
Advisory and Code Analysis Committee of the Utah Fire
Prevention Board to form the Unified Code Analysis Council.

(ii)  The Unified Code Analysis Council shall meet as
directed by the Utah Fire Prevention Board or as directed by the
Uniform Building Code Commission or as needed to review fire
prevention and building code issues that require definitive and
specific analysis.

(iii)  The Unified Code Analysis Council shall select one of
its members to act in the position of chair and another to act as
vice chair.  The chair and vice chair shall serve for one year
terms on a calendar year basis.  Elections for chair and vice
chair shall occur at the meeting conducted in the last quarter of
the calendar year.

(iv)  The chair or vice chair shall report to the Utah Fire
Prevention Board or Uniform Building Code Commission
recommendations of the council with regard to the review of fire
and building codes; and

(f)  the Mechanical Advisory Committee consisting of
seven members.

(2)  The committees shall be appointed and serve in
accordance with Section R156-1-205.  The membership of each
committee shall be made up of individuals who have direct
knowledge or involvement in the area of code involved in the
title of that committee.

(3)  The duties and responsibilities of the committees shall
include:

(a)  review of requests for amendments to the adopted
codes as assigned to each committee by the division with the
collaboration of the commission;

(b)  submission of recommendations concerning the
requests for amendment; and

(c)  the Education Advisory Committee shall review and
make recommendations regarding funding requests which are
submitted, and review and make recommendations regarding
budget, revenue and expenses of the education fund established
pursuant to Subsection 58-56-9(4).

R156-56-301.  Reserved.
Reserved.

R156-56-302.  Licensure of Inspectors.
In accordance with Subsection 58-56-9(1), the licensee

classifications, scope of work, qualifications for licensure, and
application for license are established as follows:

(1)  License Classifications.  Each inspector required to be
licensed under Subsection 58-56-9(1) shall qualify for licensure
and be licensed by the division in one of the following
classifications:

(a)  Combination Inspector; or
(b)  Limited Inspector.
(2)  Scope of Work.  The scope of work permitted under

each inspector classification is as follows:
(a)  Combination Inspector.
(i)  Inspect the components of any building, structure or

work for which a standard is provided in the specific edition of
the codes adopted under these rules or amendments to these
codes as included in these rules.

(ii)  Determine whether the construction, alteration,
remodeling, repair or installation of all components of any
building, structure or work is in compliance with the adopted

codes.
(iii)  After determination of compliance or noncompliance

with the adopted codes take appropriate action as is provided in
the aforesaid codes.

(b)  Limited Inspector.
(i)  A Limited Inspector may only conduct activities under

Subsections (ii), (iii) or (iv) for which the Limited Inspector has
maintained current certificates under the adopted codes as
provided under Subsections R156-56-302(3)(b) and R156-56-
302(2)(c)(ii).

(ii)  Subject to the limitations of Subsection (i), inspect the
components of any building, structure or work for which a
standard is provided in the specific edition of the codes adopted
under these rules or amendments to these codes as included in
these rules.

(iii)  Subject to the limitations under Subsection (i),
determine whether the construction, alteration, remodeling,
repair or installation of components of any building, structure or
work is in compliance with the adopted codes.

(iv)  Subject to the limitations under Subsection (i), after
determination of compliance or noncompliance with the adopted
codes, take appropriate action as is provided in the adopted
codes.

(3)  Qualifications for Licensure.  The qualifications for
licensure for each inspector classification are as follows:

(a)  Combination Inspector.
Has passed the examination for and maintained as current

the following national certifications for codes adopted under
these rules:

(i)  the "Combination Inspector Certification" issued by the
International Code Council; or

(ii)  all of the following certifications:
(A)  the "Building Inspector Certification" issued by the

International Code Council or both the "Commercial Building
Inspector Certification" and the "Residential Building Inspector
Certification" issued by the International Code Council;

(B)  the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical
Certification" issued by the International Association of
Electrical Inspectors, or both the "Commercial Electrical
Inspector Certification" and the "Residential Electrical Inspector
Certification" issued by the International Code Council;

(C)  the "Plumbing Inspector Certification" issued by the
International Code Council, or both the "Commercial Plumbing
Inspector Certification" and the "Residential Plumbing Inspector
Certification" issued by the International Code Council; and

(D)  the "Mechanical Inspector Certification" issued by the
International Code Council or both the "Commercial
Mechanical Inspector Certification" and the "Residential
Mechanical Inspector Certification" issued by the International
Code Council.

(b)  Limited Inspector.
Has passed the examination for and maintained as current

one or more of the following national certifications for codes
adopted under these rules:

(i)  the "Building Inspector Certification" issued by the
International Code Council;

(ii)  the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical
Certification" issued by the International Association of
Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Code Council;

(iv)  the "Mechanical Inspector Certification" issued by the
International Code Council;

(v) the "Residential Combination Inspector Certification"
issued by the International Code Council;

(vi)  the "Commercial Combination Certification" issued by
the International Code Council;
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(vii)  the "Commercial Building Inspector Certification"
issued by the International Code Council;

(viii)  the "Commercial Electrical Inspector Certification"
issued by the International Code Council;

(ix)  the "Commercial Plumbing Inspector Certification"
issued by the International Code Council;

(x)  the "Commercial Mechanical Inspector Certification
issued by the International Code Council;

(xi)  the "Residential Building Inspector Certification"
issued by the International Code Council;

(xii)  the "Residential Electrical Inspector Certification"
issued by the International Code Council;

(xiii)  the "Residential Plumbing Inspector Certification"
issued by the International Code Council;

(xiv)  the "Residential Mechanical Inspector Certification"
issued by the International Code Council;

(xv)  any other special or otherwise limited inspector
certifications used by the International Code Council which
certifications cover a part of the codes adopted under these rules
including but not limited to each of the following: Reinforced
Concrete Special Inspector, Prestressed Concrete Special
Inspector, Residential Energy Inspector, Commercial Energy
Inspector; or

(xvi)  any combination certification which is based upon a
combination of one or more of the above listed certifications.

(4)  Application for License.
(a)  An applicant for licensure shall:
(i)  submit an application in a form prescribed by the

division; and
(ii)  pay a fee determined by the department pursuant to

Section 63-38-3.2.
(5)  Code transition provisions.
(a)  If an inspector or applicant obtains a new, renewal or

recertification or replacement national certificate after a new
code or code edition is adopted, the inspector or applicant is
required to obtain that certification under the currently adopted
code or code edition.

(b)  After a new code or new code edition is adopted under
these rules, the inspector is required to re-certify their national
certification to the new code or code edition at the next available
renewal cycle of the national certification.

(c)  If a licensed inspector fails to obtain the national
certification as required in Subsection (a) or (b), their authority
to inspect for the area covered by the national certification
automatically expires at the expiration date of the national
certification that was not obtained as required.

(d)  If an inspector recertifies a national certificate on a
newer edition of the codes adopted before that newer edition is
adopted under these rules, such recertification shall be
considered as a current national certification as required by
these rules.

(e)  If an inspector complies with these transition
provisions, the inspector shall be considered to have a current
national certification as required by these rules.

R156-56-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year cycle applicable to licenses under
Title 58, Chapter 56 is established by rule in Section R156-1-
308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-56-501.  Reserved.
Reserved.

R156-56-502.  Unprofessional Conduct - Building Inspectors.
"Unprofessional conduct" includes:
(1)  knowingly failing to inspect or issue correction notices

for code violations which when left uncorrected would
constitute a hazard to the public health and safety and
knowingly failing to require that correction notices are complied
with;

(2)  the use of alcohol or the illegal use of drugs while
performing duties as a building inspector or at any time to the
extent that the inspector is physically or mentally impaired and
unable to effectively perform the duties of an inspector;

(3)  gross negligence in the performance of official duties
as an inspector;

(4)  the personal use of information or knowingly revealing
information to unauthorized persons when that information has
been obtained by the inspector as a result of their employment,
work, or position as an inspector;

(5)  unlawful acts or acts which are clearly unethical under
generally recognized standards of conduct of an inspector;

(6)  engaging in fraud or knowingly misrepresenting a fact
relating to the performance of duties and responsibilities as an
inspector;

(7)  knowingly failing to require that all plans,
specifications, drawings, documents and reports be stamped by
architects, professional engineers or both as established by law;

(8)  knowingly failing to report to the Division any act or
omission of a licensee under Title 58, Chapter 55, which when
left uncorrected constitutes a hazard to the public health and
safety;

(9)  knowingly failing to report to the Division unlicensed
practice by persons performing services who are required by law
to be licensed under Title 58, Chapter 55;

(10)  approval of work which materially varies from
approved documents that have been stamped by an architect,
professional engineer or both unless authorized by the licensed
architect, professional engineer or both; and

(11)  failing to produce verification of current licensure and
current certifications for the codes adopted under these rules
upon the request of the Division, any compliance agency, or any
contractor or property owner whose work is being inspected.

R156-56-601.  Modular Unit Construction and Set-up.
Modular construction and set-up shall be as set forth in

accordance with the following:
(1)  Construction shall be in accordance with the building

standards accepted by the state pursuant to Section 58-56-4.
(2)  The inspection of the construction, modification of or

set-up of a modular unit shall be the responsibility of the local
regulator; however, nothing in these rules shall preclude the
local regulator from entering into an agreement with another
qualified person for the inspection of the unit(s) in the
manufacturing facility.

R156-56-602.  Factory Built Housing Dealer Bonds.
(1)  Pursuant to the provisions of Subsection 58-56-

16(2)(c), a factory built housing dealer shall provide a
registration bond issued by a surety acceptable to the Division
in the amount of $50,000.  An acceptable surety is one that is
listed in the Department of Treasury, Fiscal Service, Circular
570, current revision, entitled "Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies".

(2)  The coverage of the registration bond shall include
losses which may occur as the result of the factory built housing
dealer's violation of the unprofessional or unlawful provisions
contained in Title 58, Chapters 1 and 56.

R156-56-603.  Factory Built Housing Dispute Resolution
Program.

(1)  Pursuant to Subsection 58-56-15(1)(f)(i), the dispute
resolution program is defined and clarified as follows:

(a)  Persons having disputes regarding manufactured
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housing issues may file a complaint with the Division.
(b)  The Division shall investigate such complaints and as

part of the investigation may take any of the following actions:
(i)  The Division may negotiate with the parties involved

for informal resolution of such complaints.
(ii)  The Division may take any informal or formal action

allowed by any applicable statute including, but not limited to:
(A)  pursuing disciplinary proceedings under Section 58-1-

401;
(B)  pursing civil sanctions under Subsection 58-56-15(2);

and
(C)  referring matters to appropriate criminal prosecuting

agencies and cooperating or assisting with the investigation and
prosecution of cases by such agencies.

(c)  In addition, persons having disputes regarding
manufactured housing issues may also institute civil action.

R156-56-604.  Factory Built Housing Continuing Education
Requirements.

(1)  Pursuant to Subsection 58-56-15(1)(f)(ii), continuing
education required for manufactured housing installation
contractors is defined and clarified as follows:

(a)  the continuing education required by Subsection 58-
55-501(21), which is effective July 1, 2005.

R156-56-701.  Specific Editions of Uniform Building
Standards.

(1)  In accordance with Subsection 58-56-4(3), and subject
to the limitations contained in Subsection (6), (7), and (8), the
following codes are hereby incorporated by reference and
adopted as the construction standards to be applied to building
construction, alteration, remodeling and repair and in the
regulation of building construction, alteration, remodeling and
repair in the state:

(a)  the 2003 edition of the International Building Code
(IBC), including Appendix J promulgated by the International
Code Council, and amendments adopted under these rules
together with standards incorporated into the IBC by reference,
including but not limited to, the 2003 edition of the
International Energy Conservation Code (IECC) promulgated by
the International Code Council and the 2003 edition of the
International Residential Code (IRC) promulgated by the
International Code Council shall become effective on January 1,
2004;

(b)  the 2005 edition of the National Electrical Code (NEC)
promulgated by the National Fire Protection Association, to
become effective January 1, 2006;

(c)  the 2003 edition of the International Plumbing Code
(IPC) promulgated by the International Code Council and
amendments adopted under these rules in Section R156-56-707
shall become effective on January 1, 2004;

(d)  the 2003 edition of the International Mechanical Code
(IMC) together with all applicable standards set forth in the
2003 International Fuel Gas Code (IFGC) (formerly included as
part of the IMC) and amendments adopted under these rules in
Section R156-56-708 shall become effective on January 1,
2004;

(e)  subject to the provisions of Subsection (4), the Federal
Manufactured Housing Construction and Safety Standards Act
(HUD Code) as promulgated by the Department of Housing and
Urban Development and published in the Federal Register as set
forth in 24 CFR parts 3280 and 3282 as revised April 1, 1990;
and

(f)  subject to the provisions of Subsection (4), the 1994
edition of NCSBCS A225.1 Manufactured Home Installations
promulgated by the National Conference of States on Building
Codes and Standards (NCSBCS).

(2)  In accordance with Subsection 58-56-4(4), and subject
to the limitations contained in Subsection 58-56-4(5), the

following codes or standards are hereby incorporated by
reference and approved for use and adoption by a compliance
agency as the construction standards which may be applied to
existing buildings in the regulation of building alteration,
remodeling, repair, removal and rehabilitation in the state:

(a)  the 1997 edition of the Uniform Code for the
Abatement of Dangerous Buildings (UCADB) promulgated by
the International Code Council;

(b)  the 1997 edition of the Uniform Code for Building
Conservation (UCBC) promulgated by the International Code
Council;

(c)  Guidelines for the Seismic Retrofit of Existing
Buildings (GSREB) promulgated by the International Code
Council;

(d)  Guidelines for the Rehabilitation of Existing Buildings
(GREB) promulgated by the International Code Council;

(e)  Pre-standard and Commentary for the Seismic
Rehabilitation of Buildings (FEMA 356) published by the
Federal Emergency Management Agency (November 2000).

(3)  Amendments adopted by rule to prior editions of the
Uniform Building Standards shall remain in effect until
specifically amended or repealed.

(4)  In accordance with Subsection 58-56-4(2), the
following is hereby adopted as the installation standard for
manufactured housing:

(a)  The manufacturer's installation instruction for the
model being installed;

(b)  The NCSBCS/ANSI 225.1-1994, Manufactured Home
Installations, promulgated by the National Conference of States
on Building Codes and Standards;

(c)  The manufacturer, dealer or homeowner shall be
permitted to design for unusual installation of a manufactured
home not provided for in the manufacturer's standard
installation instruction or NCSBCS/ANSI 225.1, Manufactured
Home Installations, provided the design is approved in writing
by a professional engineer or architect licensed in Utah; and

(d)  Guidelines for Manufactured Housing Installation as
promulgated by the International Code Council may be used as
a reference guide.

(5)  Pursuant to the Federal Manufactured Home
Construction and Safety Standards Section 604(d), a
manufactured home may be installed in the state of Utah which
does not meet the local snow load requirements as specified in
Subsection R156-56-704; however all such homes which fail to
meet the standards of Subsection R156-56-704 shall have a
protective structure built over the home which meets the
International Building Code and the snow load requirements
under Subsection R156-56-704.

(6)  To the extent that the building codes adopted under
Subsection (1) establish local administrative functions or
establish a method of appeal which pursuant to Section 58-56-8
are designated to be established by the compliance agency, such
provisions are not included in the codes adopted hereunder but
authority over such provisions are reserved to the compliance
agency to establish such provisions.

(7)  To the extent that the building codes adopted under
Subsection (1) establish provisions, standards or references to
other codes which by state statutes are designated to be
established or administered by other state agencies or local city,
town or county jurisdictions, such provisions are not included
in the codes adopted herein but authority over such provisions
are reserved to the agency or local government having authority
over such provisions.  Provisions excluded under this
Subsection include but are not limited to:

(a)  the International Property Maintenance Code;
(b)  the International Private Sewage Disposal Code,

authority over which would be reserved to the Department of
Health and the Department of Environmental Quality;

(c)  the International Fire Code which pursuant to Section
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58-3-7 authority is reserved to the Utah Fire Prevention Board;
and

(d)  day care provisions which are in conflict with the Child
Care Licensing Act, authority over which is designated to the
Utah Department of Health.

(8)  To the extent that the codes adopted under Subsection
(1) establish provisions that exceed the authority granted to the
Division, under the Utah Uniform Building Standards Act, to
adopt codes or amendments to such codes by rulemaking
procedures, such provisions, to the extent such authority is
exceeded, are not included in the codes adopted.

R156-56-702.  Commission Override of the Division.
(1)  In the event that the director of the division rules

contrary to the recommendation of the commission with respect
to the provisions of Subsection 58-56-7(8), the director shall
present his action and the basis for that action at the
commission's next meeting or at a special meeting called by
either the division or the commission.

(2)  The commission may override the division's action by
a two-thirds vote which equals eight votes.

(3)  In the event of a vacancy on the commission, a vote of
a minimum of two-thirds of the existing commissioners must be
obtained to override the division.

R156-56-703.  Code Amendments.
In accordance with Subsection 58-56-7(1), the procedure

and manner under which requests for amendments to codes shall
be filed with the division and recommended or declined for
adoption are as follows:

(1)  All requests for amendments to any of the uniform
building standards shall be submitted to the division on forms
specifically prepared by the division for that purpose.

(2)  The processing of requests for code amendments shall
be in accordance with division policies and procedures.

R156-56-704.  Statewide Amendments to the IBC.
The following are adopted as amendments to the IBC to be

applicable statewide:
(1)  All references to the International Electrical Code are

deleted and replaced with the National Electrical Code adopted
under Subsection R156-56-701(1)(b).

(2)  All references to the International Existing Building
Code are deleted and replaced with the codes approved under
Subsection R156-56-701(2).

(3)  Section 101.4.1 is deleted and replaced with the
following:

101.4.1 Electrical.  The provisions of the National
Electrical Code (NEC) shall apply to the installation of electrical
systems, including alterations, repairs, replacement, equipment,
appliances, fixtures, fittings and appurtenances thereto.

(4)  In Section 109, a new section is added as follows:
109.3.5 Weather-resistive barrier and flashing.  An

inspection shall be made of the weather-resistive barrier as
required by Section 1403.2 and flashing as required by Section
1405.3 to prevent water from entering the weather-resistant
exterior wall envelope.

The remaining sections will be renumbered as follows:
109.3.6 Lath or gypsum board inspection
109.3.7 Fire-resistant penetrations
109.3.8 Energy efficiency inspections
109.3.9 Other inspections
109.3.10 Special inspections
109.3.11 Final inspection.
(5)  Section 114.1 is deleted and replaced with the

following:
114.1 Authority. Whenever the building official finds any

work regulated by this code being performed in a manner either
contrary to the provisions of this code or other pertinent laws or

ordinances or dangerous or unsafe, the building official is
authorized to stop work.

(6)  In Section 202, the following definition is added:
ASSISTED LIVING FACILITY.  See Section 308.1.1.
(7)  Section 305.2 is deleted and replaced with the

following:
305.2 Day care.  The building or structure, or portion

thereof, for educational, supervision, child day care centers, or
personal care services of more than four children shall be
classified as a Group E occupancy.  See Section 419 for special
requirements for Group E child day care centers.

Exception: Areas used for child day care purposes with a
Residential Certificate, Family License or Family Group License
may be located in a Group R-2 or R-3 occupancy as provided in
Section 310.1 or shall comply with the International Residential
Code in accordance with Section 101.2.

Child day care centers providing care for more than 100
children 2 1/2 years or less of age shall be classified as Group
I-4.

(8)  In Section 308 the following definitions are added:
308.1.1 Definitions.  The following words and terms shall,

for the purposes of this section and as used elsewhere in this
code, have the meanings shown herein.

TYPE 1 ASSISTED LIVING FACILITY.  A residential
facility that provides a protected living arrangement for
ambulatory, non-restrained persons who are capable of
achieving mobility sufficient to exit the facility without the
assistance of another person.

TYPE 2 ASSISTED LIVING FACILITY.  A residential
facility that provides an array of coordinated supportive
personal and health care services to residents who meet the
definition of semi-independent.

SEMI-INDEPENDENT.  A person who is:
A.  Physically disabled but able to direct his or her own

care; or
B.  Cognitively impaired or physically disabled but able to

evacuate from the facility with the physical assistance of one
person.

(9)  Section 308.2 is deleted and replaced with the
following:

308.2 Group I-1.  This occupancy shall include buildings,
structures, or parts thereof housing more than 16 persons, on a
24-hour basis, who because of age, mental disability or other
reasons, live in a supervised residential environment that
provides personal care services.  The occupants are capable of
responding to an emergency situation without physical
assistance from staff.  This group shall include, but not be
limited to, the following: residential board and care facilities,
type 1 assisted living facilities, half-way houses, group homes,
congregate care facilities, social rehabilitation facilities, alcohol
and drug centers and convalescent facilities.  A facility such as
the above with five or fewer persons shall be classified as a
Group R-3 or shall comply with the International Residential
Code in accordance with Section 101.2.  A facility such as
above, housing at least six and not more than 16 persons, shall
be classified as a Group R-4.

(10)  Section 308.3 is deleted and replaced with the
following:

308.3 Group I-2.  This occupancy shall include buildings
and structures used for medical, surgical, psychiatric, nursing or
custodial care on a 24-hour basis of more than three persons
who are not capable of self-preservation.  This group shall
include, but not be limited to the following: hospitals, nursing
homes (both intermediate care facilities and skilled nursing
facilities), mental hospitals, detoxification facilities, ambulatory
surgical centers with two or more operating rooms where care
is less than 24 hours, outpatient medical care facilities for
ambulatory patients (accommodating more than five such
patients in each tenant space) which may render the patient
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incapable of unassisted self-preservation, and type 2 assisted
living facilities.  Type 2 assisted living facilities with five or
fewer persons shall be classified as a Group R-4.  Type 2
assisted living facilities as defined in 308.1.1 with at least six
and not more than sixteen residents shall be classified as a
Group I-1 facility.

(11)  Section 308.3.1 is deleted and replaced with the
following:

308.3.1 Child care facility.  A child care facility that
provides care on a 24 hour basis to more than four children 2
1/2 years of age or less shall be classified as Group I-2.

(12)  Section 308.5 is deleted and replaced with the
following:

308.5  Group I-4, day care facilities.  This group shall
include buildings and structures occupied by persons of any age
who receive custodial care less than 24 hours by individuals
other than parents or guardians, relatives by blood, marriage, or
adoption, and in a place other than the home of the person cared
for.  A facility such as the above with four or fewer persons shall
be classified as an R-3 or shall comply with the International
Residential Code in accordance with Section 101.2.  Places of
worship during religious functions and Group E child day care
centers are not included.

(13)  Section 308.5.2 is deleted and replaced with the
following:

308.5.2 Child care facility.  A facility that provides
supervision and personal care on less than a 24 hour basis for
more than 100 children 2 1/2 years of age or less shall be
classified as Group I-4.

(14)  Section 310.1 is deleted and replaced with the
following:

310.1 Residential Group "R". Residential Group R
includes, among others, the use of a building or structure, or a
portion thereof, for sleeping purposes when not classed as an
Institutional Group I.  Residential occupancies shall include the
following:

R-1:  Residential occupancies where the occupants are
primarily transient in nature (less than 30 days) including:
Boarding Houses (transient), Hotels (transient), and Motels
(transient).

Exception: Boarding houses accommodating 10 persons or
less shall be classified as a Residential Group R-3 or shall
comply with the International Residential Code in accordance
with Section 101.2.

R-2:  Residential occupancies containing sleeping units or
more than two dwelling units where the occupants are primarily
permanent in nature, including: Apartment Houses, Boarding
houses (not transient), Convents, Dormitories, Fraternities and
Sororities, Monasteries, Vacation timeshare properties, Hotels
(non transient), and Motels (non transient).

Exception: Boarding houses accommodating 10 persons or
less shall be classified as a Residential Group R-3 or shall
comply with the International Residential Code in accordance
with Section 101.2.

R-3:  Residential occupancies where the occupants are
primarily permanent in nature and not classified as R-1, R-2, R-
4 or I and where buildings do not contain more than two
dwelling units, as applicable in Section 101.2, or adult and child
care facilities that provide accommodations for five or fewer
persons of any age for less than 24 hours. Adult and child care
facilities that are within a single family home are permitted to
comply with the International Residential Code in accordance
with Section 101.2.  Areas used for day care purposes may be
located in a residential dwelling unit under all of the following
conditions:

1. Compliance with the Utah Administrative Code, R710-8,
Day Care Rules, as enacted under the authority of the Utah Fire
Prevention Board.

2. Use is approved by the State Department of Health, as

enacted under the authority of the Utah Child Care Licensing
Act, UCA, Sections 26-39-101 through 26-39-110, and in any
of the following categories:

a. Utah Administrative Code, R430-50, Residential
Certificate Child Care Standards.

b. Utah Administrative Code, R430-90, Licensed Family
Child Care.

3. Compliance with all zoning regulations of the local
regulator.

R-4:  Residential occupancies shall include buildings
arranged for occupancy as Residential Care/Assisted Living
Facilities including more than five but not more than 16
occupants, excluding staff.

Group R-4 occupancies shall meet the requirements for
construction as defined for Group R-3 except as otherwise
provided for in this code or shall comply with the International
Residential Code in accordance with Section 101.2.

(15)  A new Section 403.9.1 is added as follows:
403.9.1 Elevator lobby.  Elevators on all floors shall open

into elevator lobbies that are separated from the remainder of
the building, including corridors and other means of egress by
smoke partitions complying with Section 710.  Elevator lobbies
shall have at least one means of egress complying with Chapter
10 and other provisions within the code.  Elevator lobbies shall
be separated from a fire resistance rated corridor with fire
partitions complying with Section 708 and shall have walls of
not less than one-hour fire resistance rating and openings shall
conform to Section 715.

Exceptions:
1.  Separations are not required from a street floor elevator

lobby.
2.  In atria complying with the provisions of Section 404

elevator lobbies are not required.
(16)  A new section 419 is added as follows:
Section 419 Group E Child Day Care Centers. Group E

child day care centers shall comply with Section 419.
419.1 Location at grade. Group E child day care centers

shall be located at the level of exit discharge.
Exception: Child day care spaces for children over the age

of 24 months may be located on the second floor of buildings
equipped with automatic fire protection throughout and an
automatic fire alarm system.

419.2 Egress. All Group E child day care spaces with an
occupant load of 10 or more shall have a second means of
egress.  If the second means of egress is not an exit door leading
directly to the exterior, the room shall have an emergency
escape and rescue window complying with Section 1025.

(17)  In Section 707.14.1 Exception 4 is deleted and
replaced with the following:

4.  See Section 403.9.1 for high rise buildings.
(18)  In Section (F)902, the definition for record drawings

is deleted and replaced with the following:
(F)RECORD DRAWINGS.  Drawings ("as builts") that

document all aspects of a fire protection system as installed.
(19)  Section (F)903.2.7 is deleted and replaced with the

following:
(F)903.2.7 Group R.  An automatic sprinkler system

installed in accordance with Section 903.3 shall be provided
throughout all buildings with a Group R fire area.

Exception:
1.  Detached one- and two-family dwellings and multiple

single-family dwellings (townhouses) constructed in accordance
with the International Residential Code For One- and Two-
Family Dwellings.

2.  Group R-4 fire areas not more than 4,500 gross square
feet and not containing more than 16 residents, provided the
building is equipped throughout with an approved fire alarm
system that is interconnected and receives it primary power from
the building wiring and a commercial power system.
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(20)  Section (F)903.3.7 is deleted and replaced with the
following:

(F)903.3.7 Fire department connections. The location of
fire department connections shall be approved by the code
official.

(21)  Section 905.5.3 is deleted and replaced with the
following:

905.5.3 Class II system 1-inch hose. A minimum 1-inch
(25.4 mm) hose shall be permitted to be used for hose stations
in light-hazard occupancies where investigated and listed for
this service and where approved by the code official.

(22)  Section (F)907.2.10 is deleted and replaced with the
following:

(F)907.2.10 Single- and multiple-station alarms. Listed
single- and multiple-station smoke alarms shall be installed in
accordance with the provision of this code and the household
fire-warning equipment provision of NFPA 72.  Listed single-
and multiple-station carbon monoxide detectors shall comply
with U.L. 2034 and shall be installed in accordance with the
provisions of this code and NFPA 720.

(F)907.2.10.1 Smoke alarms. Single- or multiple-station
smoke alarms shall be installed in the locations described in
Sections (F)907.2.10.1.1 through (F)907.2.10.1.4.

(F)907.2.10.1.1 Group R-1. Single- or multiple-station
smoke alarms shall be installed in all of the following locations
in Group R-1:

1.  In sleeping areas.
2.  In every room in the path of the means of egress from

the sleeping area to the door leading from the sleeping unit.
3.  In each story within the sleeping unit, including

basements.  For sleeping units with split levels and without an
intervening door between the adjacent levels, a smoke alarm
installed on the upper level shall suffice for the adjacent lower
level provided that the lower level is less than one full story
below the upper level.

(F)907.2.10.1.2 Groups R-2, R-3, R-4 and I-1. Single- or
multiple-station smoke alarms shall be installed and maintained
in Groups R-2, R-3, R-4 and I-1, regardless of occupant load at
all of the following locations:

1.  On the ceiling or wall outside of each separate sleeping
area in the immediate vicinity of bedrooms.

2.  In each room used for sleeping purposes.
3.  In each story within a dwelling unit, including

basements and cellars but not including crawl spaces and
uninhabitable attics.  In dwellings or dwelling units with split
levels and without an intervening door between the adjacent
levels, a smoke alarm installed on the upper level shall suffice
for the adjacent lower level provided that the lower level is less
than one full story below the upper level.

(F)907.2.10.1.3 Group I-1. Single- or multiple-station
smoke alarms shall be installed and maintained in sleeping areas
in occupancies in Group I-1.  Single- or multiple-station smoke
alarms shall not be required where the building is equipped
throughout with an automatic fire detection system in
accordance with Section (F)907.2.6.

(F)907.2.10.2 Carbon monoxide alarms. Carbon monoxide
alarms shall be installed on each habitable level of a dwelling
unit or sleeping unit in Groups R-2, R-3, R-4 and I-1 equipped
with fuel burning appliances.

(F)907.2.10.3. Power source. In new construction, required
alarms shall receive their primary power from the building
wiring where such wiring is served from a commercial source
and shall be equipped with a battery backup.  Alarms shall emit
a signal when the batteries are low.  Wiring shall be permanent
and without a disconnecting switch other than as required for
overcurrent protection.

Exception: Alarms are not required to be equipped with
battery backup in Group R-1 where they are connected to an
emergency electrical system.

(F)907.2.10.4 Interconnection. Where more than one alarm
is required to be installed with an individual dwelling unit in
Group R-2, R-3, or R-4, or within an individual sleeping unit in
Group R-1, the alarms shall be interconnected in such a manner
that the activation of one alarm will activate all of the alarms in
the individual unit. The alarm shall be clearly audible in all
bedrooms over background noise levels with all intervening
doors closed.  Approved combination smoke and carbon-
monoxide detectors shall be permitted.

(F)907.2.10.5 Acceptance testing. When the installation of
the alarm devices is complete, each detector and interconnecting
wiring for multiple-station alarm devices shall be tested in
accordance with the household fire warning equipment
provisions of NFPA 72 and NFPA 720, as applicable.

(23)  In Section 1008.1.8.3, a new subparagraph (5) is
added as follows:

(5)  Doors in Group I-1 and I-2 occupancies, where the
clinical needs of the patients require specialized security
measures for their safety, approved access controlled egress may
be installed when all the following are met:

5.1  The controlled egress doors shall unlock upon
activation of the automatic fire sprinkler system or automatic
fire detection system.

5.2  The facility staff can unlock the controlled egress
doors by either sensor or keypad.

5.3  The controlled egress doors shall unlock upon loss of
power.

(24)  Section 1009.3, Exception #5 is deleted and replaced
with the following:

5.  In occupancies in Group R-3, as applicable in Section
101.2, within dwelling units in occupancies in Group R-2, as
applicable in Section 101.2, and in occupancies in Group U,
which are accessory to an occupancy in Group R-3, as
applicable in Section 101.2, the maximum riser height shall be
8 inches (203 mm) and the minimum tread depth shall be 9
inches (229 mm).  The minimum winder tread depth at the walk
line shall be 10 inches (254 mm), and the minimum winder
tread depth shall be 6 inches (152 mm).  A nosing not less than
0.75 inch (19.1 mm) but not more than 1.25 inches (32 mm)
shall be provided on stairways with solid risers where the tread
depth is less than 10 inches (254 mm).

(25)  Section 1009.11 Exception #4 is deleted and replaced
with the following:

4.  In occupancies in Group R-3, as applicable in Section
101.2 and in occupancies in Group U, which are accessory to an
occupancy in Group R-3, as applicable in Section 101.2,
handrails shall be provided on at least one side of stairways
consisting of four or more risers.

(26)  Section 1009.11.3 is amended to include the
following exception at the end of the section:

Exception.  Non-circular handrails serving an individual
unit in a Group R-1, Group R-2 or Group R-3 occupancy shall
be permitted to have a maximum cross sectional dimension of
3.25 inches (83 mm) measured 2 inches (51 mm) down from the
top of the crown.  Such handrail is required to have an indention
on both sides between 0.625 inch (16 mm) and 1.5 inches (38
mm) down from the top or crown of the cross section.  The
indentation shall be a minimum of 0.25 inch (6 mm) deep on
each side and shall be at least 0.5 (13 mm) high.  Edges within
the handgrip shall have a minimum radius of 0.0625 inch (2
mm).  The handrail surface shall be smooth with no cusps so as
to avoid catching clothing or skin.

(27)  In Section 1012.2 Exception 3 is added as follows:
3.  For occupancies in Group R-3 and within individual

dwelling units in occupancies in Group R-2, as applicable in
Section 101.2, guards shall form a protective barrier not less
than 36 inches (914 mm) in height.

(28)  New sections 1109.7.1 and 1109.7.2 are added as
follows:
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1109.7.1 All platform (wheelchair) lifts shall be capable of
independent operation without a key.

1109.7.2 Standby power shall be provided for platform lifts
permitted to serve as part of the accessible means of egress.

(29)  Section 1208.4 subparagraph 1 is deleted and
replaced with the following:

1.  The unit shall have a living room of not less than 165
square feet (15.3 m ) of floor area.  An additional 100 square2

feet (9.3 m ) of floor area shall be provided for each occupant of2

such unit in excess of two.
(30)  Section 1405.3 is deleted and replaced with the

following:
1405.3 Flashing.  Flashing shall be installed in such a

manner so as to prevent moisture from entering the wall or to
redirect it to the exterior.  Flashings shall be installed at the
perimeters of exterior door and window assemblies, penetrations
and terminations of exterior wall assemblies, exterior wall
intersections with roofs, chimneys, porches, decks, balconies
and similar projections and at built-in gutters and similar
locations where moisture could enter the wall.  Flashing with
projected flanges shall be installed on both sides and the ends of
copings, under sills and continuously above projected trim.  A
flashing shall be installed at the intersection of the foundation to
stucco, masonry, siding or brick veneer.  The flashing shall be
on an approved corrosion-resistant flashing with a 1/2" drip leg
extending past exterior side of the foundation.

(31)  Section 1604.5, footnote "c" is added to Table 1604.5
Classification of Buildings and Other Structures for Importance
Factors:

c.  For determining "W" per sections 1616.4.1, 1617,
s1617.5.1, or 1618.1, the Snow Factor I , may be taken as 1.0.

2(32)  In Section 1605.2.1, the formula shown as "f  = 0.2
for other roof configurations" is deleted and replaced with the
following:

2f  = 0.20 + .025(A-5) for other configurations where roof
snow load exceeds 30 psf

2f  = 0 for roof snow loads of 30 psf (1.44kN/m ) or less.2

Where A = Elevation above sea level at the location of the
structure (ft/1000).

(33)  In Section 1605.3.1 and section 1605.3.2, Exception
number 2 in each section is deleted and replaced with the
following:

Flat roof snow loads of 30 pounds per square foot (1.44
kNm ) or less need not be combined with seismic loads.  Where2

flat roofs exceed 30 pounds per square foot (1.44 kNm ), the2

snow loads may be reduced in accordance with the following in
load combinations including both snow and seismic loads.

s fW  = (0.20 + 0.025(A-5))P
Where

sW  = Weight of snow to be included, psf
A = Elevation above sea level at the location of the

structure (ft/1000)
fP  = Design roof snow load, psf

(34)  In Table 1607.1 number 6 is deleted and replaced
with the following:

TABLE 1607.1 NUMBER 6
Occupancy or Use                     Uniform    Concentrated
                                      (psf)          (lbs)
6. Decks, except residential     Same as occupancy
                                      servedh

6.1 Residential decks                  60 psf

(35)  In Table 1607.1 number 27 is deleted and replaced
with the following:

TABLE 1607.1 NUMBER 27
Occupancy or Use                        Uniform    Concentrated
                                         (psf)          (lbs)
27. Residential
Group R-3 as applicable in Section 101.2                  -
 Uninhabitable attics without storage       10i

 Uninhabitable attics with storage          20
 Habitable attics and sleeping areas        30
 All other areas except balconies
  and decks                                 40
Hotels and multifamily dwellings
 Private rooms                              40
 Public rooms and corridors serving them   100

(36)  In Notes to Table 1607.1, Note i is added as follows:
i.  This live load need not be considered as acting

simultaneously with other live loads imposed upon the ceiling
framing or its supporting structure.

(37)  Section 1608.1 is deleted and replaced with the
following:

Except as modified in section 1608.1.1, design snow loads
shall be determined in accordance with Section 7 of ASCE 7,
but the design roof load shall not be less than that determined by
Section 1607.

(38)  Section 7.4.5 of Section 7 of ASCE 7 referred to in
Section 1608.1 of the IBC is deleted and replaced with the
following:

Section 7.4.5 Ice Dams and Icicles Along Eaves. Where
ground snow loads exceed 75 psf, eaves shall be capable of

fsustaining a uniformly distributed load of 2p  on all overhanging
portions. No other loads except dead loads shall be present on
the roof when this uniformly distributed load is applied. All
building exits under down-slope eaves shall be protected from
sliding snow and ice.

(39)  Section 1608.1.1 is added as follows:
g1608.1.1  Utah Snow Loads.  The ground snow load, P , to

be used in the determination of design snow loads for buildings
and other structures shall be determined by using the following

g o o o gformula:  P  = (P  + S (A-A ) )  for A greater than A , and P2 2 2 0.5

o o= P  for A less than or equal to A .
WHERE

gP  = Ground snow load at a given elevation (psf)
oP  = Base ground snow load (psf) from Table No.

1608.1.1(a)
S = Change in ground snow load with elevation (psf/100

ft.) From Table No. 1608.1.1(a)
A = Elevation above sea level at the site (ft./1000)

oA  = Base ground snow elevation from Table 1608.1.1(a)
(ft./1000)

The building official may round the roof snow load to the
gnearest 5 psf.  The ground snow load, P , may be adjusted by the

building official when a licensed engineer or architect submits
data substantiating the adjustments.  A record of such action
together with the substantiating data shall be provided to the
division for a permanent record.

The building official may also directly adopt roof snow
loads in accordance with Table 1608.1.1(b), provided the site is
no more than 100 ft. higher than the listed elevation.

Where the minimum roof live load in accordance with
section 1607.11 is greater than the design roof snow load, such
roof live load shall be used for design, however, it shall not be
reduced to a load lower than the design roof snow load.
Drifting need not be considered for roof snow loads less than 20
psf.

(40)  Table 1608.1.1(a) and Table 1608.1.1(b) are added as
follows:

TABLE NO. 1608.1.1(a)
STATE OF UTAH - REGIONAL SNOW LOAD FACTORS

o o     COUNTY       P      S     A

     Beaver       43     63     6.2
     Box Elder    43     63     5.2
     Cache        50     63     4.5
     Carbon       43     63     5.2
     Daggett      43     63     6.5
     Davis        43     63     4.5
     Duchesne     43     63     6.5
     Emery        43     63     6.0
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     Garfield     43     63     6.0
     Grand        36     63     6.5
     Iron         43     63     5.8
     Juab         43     63     5.2
     Kane         36     63     5.7
     Millard      43     63     5.3
     Morgan       57     63     4.5
     Piute        43     63     6.2
     Rich         57     63     4.1
     Salt Lake    43     63     4.5
     San Juan     43     63     6.5
     Sanpete      43     63     5.2
     Sevier       43     63     6.0
     Summit       86     63     5.0
     Tooele       43     63     4.5
     Uintah       43     63     7.0
     Utah         43     63     4.5
     Wasatch      86     63     5.0
     Washington   29     63     6.0
     Wayne        36     63     6.5
     Weber        43     63     4.5

TABLE NO. 1608.1.1(b)
RECOMMENDED SNOW LOADS FOR SELECTED UTAH CITIES AND TOWNS(2)

                                  Roof Snow      Ground Snow
                                  Load (PSF)     Load (PSF)

     Beaver County
        Beaver          5920 ft.     43              62
     Box Elder County
        Brigham City    4300 ft.     30              43
        Tremonton       4290 ft.     30              43
     Cache County
        Logan           4530 ft.     35              50
        Smithfield      4595 ft.     35              50
     Carbon County
        Price           5550 ft.     30              43
     Daggett County
        Manila          5377 ft.     30              43
     Davis County
        Bountiful       4300 ft.     30              43
        Farmington      4270 ft.     30              43
        Layton          4400 ft.     30              43
        Fruit Heights   4500 ft.     40              57
     Duchesne County
        Duchesne       5510 ft.      30              43
        Roosevelt      5104 ft.      30              43
     Emery County
        Castledale     5660 ft.      30              43
        Green River    4070 ft.      25              36
     Garfield County
        Panguitch      6600 ft.      30              43
     Grand County
        Moab           3965 ft.      25              36
     Iron County
        Cedar City     5831 ft.      30              43
     Juab County
        Nephi          5130 ft.      30              43
     Kane County
        Kanab          5000 ft.      25              36
     Millard County
        Millard        5000 ft.      30              43
        Delta          4623 ft.      30              43
     Morgan County
        Morgan         5064 ft.      40              57
     Piute County
        Piute          5996 ft.      30              43
     Rich County
        Woodruff       6315 ft.      40              57
     Salt Lake County
        Murray         4325 ft.      30              43
        Salt Lake City 4300 ft.      30              43
        Sandy          4500 ft.      30              43
        West Jordan    4375 ft.      30              43
        West Valley    4250 ft.      30              43
     San Juan County
        Blanding       6200 ft.      30              43
        Monticello     6820 ft.      35              50
     Sanpete County
        Fairview       6750 ft.      35              50
        Mt. Pleasant   5900 ft.      30              43
        Manti          5740 ft.      30              43
        Ephraim        5540 ft.      30              43
        Gunnison       5145 ft.      30              43
     Sevier County
        Salina         5130 ft.      30              43
        Richfield      5270 ft.      30              43

     Summit County
        Coalville      5600 ft.      60              86
        Kamas          6500 ft.      70             100
        Park City      6800 ft.     100             142
        Park City      8400 ft.     162             231
        Summit Park    7200 ft.      90             128
     Tooele County
        Tooele         5100 ft.      30              43
     Uintah County
        Vernal         5280 ft.      30              43
     Utah County
        American Fork  4500 ft.      30              43
        Orem           4650 ft.      30              43
        Pleasant Grove 5000 ft.      30              43
        Provo          5000 ft.      30              43
       Spanish Fork   4720 ft.       30              43
     Wasatch County
       Heber          5630 ft.       60              86
     Washington County
       Central        5209 ft.       25              36
       Dameron        4550 ft.       25              36
       Leeds          3460 ft.       20              29
       Rockville      3700 ft.       25              36
       Santa Clara    2850 ft.       15 (1)          21
       St. George     2750 ft.       15 (1)          21
     Wayne County
       Loa            7080 ft.       30              43
       Hanksville     4308 ft.       25              36
     Weber County
       North Ogden    4500 ft.       40              57
       Ogden          4350 ft.       30              43

NOTES
    (1) The IBC requires a minimum live load - See
1607.11.2.
    (2) This table is informational only in that actual
site elevations may vary.  Table is only valid if site
elevation is within 100 feet of the listed elevation.

(41)  Section 1608.2 is deleted and replaced with the
following:

1608.2  Ground Snow Loads.  The ground snow loads to
be used in determining the design snow loads for roofs in states
other than Utah are given in Figure 1608.2 for the contiguous
United States and Table 1608.2 for Alaska.  Site-specific case
studies shall be made in areas designated CS in figure 1608.2.
Ground snow loads for sites at elevations above the limits
indicated in Figure 1608.2 and for all sites within the CS areas
shall be approved.  Ground snow load determination for such
sites shall be based on an extreme value statistical analysis of
data available in the vicinity of the site using a value with a 2-
percent annual probability of being exceeded (50-year mean
recurrence interval).  Snow loads are zero for Hawaii, except in
mountainous regions as approved by the building official.

(42)  Section 1608.3.2 is deleted and replaced with the
following:

1608.3.2 Thermal Factor. The value for the thermal factor,
t fC , used in calculation of p  shall be determined from Table

1608.3.2.
tException: Except for unheated structures, the value of C

gneed not exceed 1.0 when ground snow load, P , is calculated
using Section 1608.1.1 as amended.

(43)  Section 1614.2 is deleted and replaced with the
following:

1614.2  Change in Occupancy.  When a change of
occupancy results in a structure being reclassified to a higher
Seismic Use Group, or when such change of occupancy results
in a design occupant load increase of 100% or more, the
structure shall conform to the seismic requirements for a new
structure.

Exceptions:
1.  This is not required if the design occupant load increase

is less than 25 persons and the Seismic Use Group does not
change.

2.  Specific detailing provisions required for a new
structure are not required to be met where it can be shown an
equivalent level of performance and seismic safety contemplated
for a new structure is obtained.  Such analysis shall consider the
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regularity, overstrength, redundancy and ductility of the
structure within the context of the specific detailing provided.
Alternatively, the building official may allow the structure to be
upgraded in accordance with the latest edition of the "Guidelines
for Seismic Rehabilitation of Existing Buildings" or another
nationally recognized standard for retrofit of existing buildings.

(44)  In Section 1616.4.1, Definition of W, Item 4 is
deleted and replaced with the following:

4.  Roof snow loads of 30 psf or less need not be included.
Where the roof snow load exceeds 30 psf, the snow load shall be
included, but may be adjusted in accordance with the following

s fformula:  W  = (0.20 + 0.025(A-5))P
WHERE:

sW  = Weight of snow to be included in seismic calculation;
A = Elevation above sea level at the location of the

structure (ft/1000)
fP  = Design roof snow load, psf

For the purposes of this section, snow load shall be
assumed uniform on the roof footprint without including the
effects of drift or sliding.

(45)  Section 1617.4 is deleted and replaced with the
following:

1617.4 Equivalent lateral force procedure for seismic
design of buildings.  The provisions given in Section 9.5.5 of
ASCE 7 shall be used.  Roof snow loads to be included in the
seismic dead load (W) may be adjusted as outlined in Section
1616.4.1, Item 4, as amended.

(46)  In Section 1617.5.1, Definition of W, Item 4 is
deleted and replaced with the following:

4.  Roof snow loads to be included shall be as outlined in
section 1616.4.1, Definition of W, Item 4, as amended.

(47)  Section 1618.1 is deleted and replaced with the
following:

1618.1 Dynamic analysis procedures. The following
dynamic analysis procedures are permitted to be used in lieu of
the equivalent lateral force procedure of Section 1617.4:

1.  Modal Response Spectral Analysis.
2.  Linear Time-history Analysis.
3.  Nonlinear Time-history Analysis.
The dynamic analysis procedures listed above shall be

performed in accordance with the requirements of Section 9.5.6,
9.5.7, and 9.5.8 respectively, of ASCE 7.  Roof snow loads to be
included in the seismic dead load (W) may be adjusted as
outlined in Section 1616.4.1, Item 4, as amended.

(48)  Section 1621.1 is deleted and replaced with the
following:

1621.1 Component design.  Architectural, mechanical,
electrical and nonstructural systems, components and elements
permanently attached to structures, including supporting
structures and attachments (hereinafter referred to as
"components"), and nonbuilding structures that are supported by
other structures, shall meet with requirements of Section 9.6 of
ASCE 7 except as modified in Sections 1621.1.1, 1621.1.2,
1621.1.3, and 1621.1.4, excluding Section 9.6.3.11.2, of ASCE
7, as amended in this section.

(49)  A new Section 1621.1.4 is added as follows:
1621.1.4  ASCE 7, Section 9.6.2.6.2.2 paragraph (e) is

modified to read as follows:
(e)  Penetrations shall have a sleeve or adapter through the

ceiling tile to allow for free movement of at least 1 inch (25 mm)
in all horizontal directions.

Exceptions:
1.  Where rigid braces are used to limit lateral deflections.
2. At fire sprinkler heads in frangible surfaces per NFPA

13.
(50)  Section 1805.2.1 is deleted and replaced with the

following:
1805.2.1  Frost protection. Except where otherwise

protected from frost, foundation walls, piers and other

permanent supports of buildings and structures shall be
protected from frost by one or more of the following methods:

(1)  Extending below the frost line of the locality;
(2)  Constructed in accordance with ASCE-32; or
(3)  Erected on solid rock.
Exception: Freestanding buildings meeting all of the

following conditions shall not be required to be protected:
1.  Classified in Importance Category I(see Table 1604.5),

or Occupancy Group U (see Section 312);
2.  Area of 1,000 square feet (93m ) or less;2

3.  Eave height of 10 feet (3048 mm) or less; and
4.  Constructed of light-wood-framed construction.
Footings shall not bear on frozen soil unless such frozen

condition is of a permanent character.
(51)  Section 1805.5 is deleted and replaced with the

following:
1805.5  Foundation walls.  Concrete and masonry

foundation walls shall be designed in accordance with Chapter
19 or 21.  Foundation walls that are laterally supported at the
top and bottom and within the parameters of Tables 1805.5(1)
through 1805.5(4) are permitted to be designed and constructed
in accordance with Sections 1805.5.1 through 1805.5.5.
Concrete foundation walls may also be constructed in
accordance with Section 1805.5.8.

(52)  A new section 1805.5.8 is added as follows:
1805.5.8  Empirical foundation design.  Group R, Division

3 Occupancies three stories or less in height, and Group U
Occupancies, which are constructed in accordance with Section
2308, or with other methods employing repetitive wood-frame
construction or repetitive cold-formed steel structural member
construction, shall be permitted to have concrete foundations
constructed in accordance with Table 1805.5(5).

(53)  Table 1805.5(5) is added as follows:
Table 1805.5(5), entitled "Empirical Foundation Walls,

dated September 1, 2002, published by the Department of
Commerce, Division of Occupational and Professional
Licensing is hereby adopted and incorporated by reference.
Table 1805.5(5) identifies foundation requirements for
empirical walls.

(54)  A new section 2306.1.4 is added as follows:
2306.1.4  Load duration factors. The allowable stress

increase of 1.15 for snow load, shown in Table 2.3.2, Frequently
dUsed Load Duration Factors, C , of the National Design

Specifications, shall not be utilized at elevations above 5,000
feet (1524 M).

(55)  Section 2308.6 is deleted and replaced with the
following:

2308.6 Foundation plates or sills. Foundations and footings
shall be as specified in Chapter 18. Foundation plates or sills
resting on concrete or masonry foundations shall comply with
Section 2304.3.1 and shall be bolted or anchored by one of the
following:

1.  Foundation plates or sill shall be bolted or anchored to
the foundation with not less than 1/2 inch (12.7 mm) diameter
steel bolts or approved anchors. Bolts shall be embedded at least
7 inches (178 mm) into concrete or masonry, and spaced not
more than 6 feet (1829 mm) apart.  There shall be a minimum
of two bolts or anchor straps per piece with one bolt or anchor
strap located not more than 12 inches (305 mm) or less than 4
inches (102 mm) from each end of each piece.

2.  Foundation plates or sills shall be bolted or anchored to
the foundation with not less than 1/2 inch (12.7 mm) diameter
steel bolts or approved anchors.  Bolts shall be embedded at
least 7 inches (178 mm) into concrete or masonry, and spaced
not more than 32 inches (816 mm) apart.  There shall be a
minimum of two bolts or anchor straps per piece located not less
than 4 inches (102 mm) from each end of each piece.

A properly sized nut and washer shall be tightened on each
bolt to the plate.
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(56)  Section 2506.2.1 is deleted and replaced with the
following:

2506.2.1  Other materials.  Metal suspension systems for
acoustical and lay-in panel ceilings shall conform with ASTM
C635 listed in Chapter 35 and Section 9.6.2.6 of ASCE 7, as
amended in Section 1621.1.4, for installation in high seismic
areas.

(57)  In Section 2902.1, the title for Table 2902.1 is deleted
and replaced with the following and footnote f is added as
follows: Table 2902.1, Minimum Number of Plumbing
Facilities .a, f

FOOTNOTE: f.  When provided, in public toilet facilities
there shall be an equal number of diaper changing facilities in
male toilet rooms and female toilet rooms.

(58)  A new section 2902.1.1 is added as follows:
2902.1.1  Unisex toilets and bath fixtures.  Fixtures located

within unisex toilet and bathing rooms complying with section
2902 are permitted to be included in determining the minimum
number of fixtures for assembly and mercantile occupancies.

(59)  Section 3006.5 Shunt Trip, the following exception
is added:

Exception: Hydraulic elevators and roped hydraulic
elevators with a rise of 50 feet or less.

(60)  A new section 3403.5 is added as follows:
3403.5  Parapets and other appendages.  Building

constructed prior to 1975 with parapet walls, cornices, spires,
towers, tanks, signs, statuary and other appendages shall have
such appendages evaluated by a licensed engineer to determine
resistance to design loads specified in this code when said
building is undergoing reroofing, or alteration of or repair to
said feature.

EXCEPTION:  Group R-3 an U occupancies.
Original Plans and/or structural calculations may be

utilized to demonstrate that the parapet or appendages are
structurally adequate.  When found to be deficient because of
design or deteriorated condition, the engineer shall prepare
specific recommendations to anchor, brace, reinforce or remove
the deficient feature.

The maximum height of an unreinforced masonry parapet
above the level of the diaphragm tension anchors or above the
parapet braces shall not exceed one and one-half times the
thickness of the parapet wall.  The parapet height may be a
maximum of two and one-half times its thickness in other than
Seismic Design Categories D, E, or F.  If the required parapet
height exceeds this maximum height, a bracing system designed
using the coefficients specified in ASCE 7-02 Table 9.6.2.2
shall support the top of the parapet.  When positive diaphragm
connections are absent, tension roof anchors shall be added.
Approved alternative methods of equivalent strength will be
considered when accompanied by engineer sealed drawings,
details and calculations.

(61)  The exception in 3409.1 is deleted and replaced with
the following:

Exception: Type B dwelling or sleeping units required by
section 1107 are not required to be provided in existing
buildings and facilities, except when an existing occupancy is
changed to R-2.

(62)  In Section 3409.3, number 7 is added as follows:
7.  When a change of occupancy in a building or portion of

a building results in multiple dwelling or sleeping units as
determined in section 1107.6.2, not less than 20 percent of the
dwelling or sleeping units shall be Type B dwelling or sleeping
units.  These dwelling or sleeping units may be located on any
floor of the building provided with an accessible route.  Two
percent, but not less than one, of the dwelling or sleeping units
shall be Type A dwelling units.

(63)  The following referenced standard is added under
NFPA in chapter 35:

TABLE
                                              Referenced in code
Number               Title                    Section number
720-99       Recommended Practice for the     907.2.10.1,
907.2.10.5
             Installation of Household Carbon
             Monoxide (CO) Warning Equipment

(64)  In Chapter 35, Referenced Standards, the following
NFPA referenced standards are deleted and replaced with the
current versions as follows:

TABLE
DELETED         REPLACED BY
13 - 99         13 - 02      Installation of Sprinkler Systems
13D - 99        13D - 02     Installation of Sprinkler Systems in
                             One- and Two-family Dwellings and
                             Manufactured Homes
13R - 99        13R - 02     Installation of Sprinkler Systems in
                             Residential Occupancies Up to and
                             Including Four Stories in Height
72 - 99         72 - 02      National Fire Alarm Code
101 - 00        101 - 03     Life Safety Code

R156-56-705.  Local Amendments to the IBC.
The following are adopted as amendments to the IBC to be

applicable to the following jurisdictions:
(1)  City of Farmington:
Section (F)903.2.14 is adopted as follows:
(F)903.2.14  Group R, Division 3 Occupancies.  An

automatic sprinkler system shall be installed throughout every
dwelling in accordance with NFPA 13-D, when any of the
following conditions are present:

1.  The structure is over two stories high, as defined by the
building code;

2.  The nearest point of structure is more than 150 feet
from the public way;

3.  The total floor area of all stories is over 5,000 square
feet (excluding from the calculation the area of the basement
and/or garage); or

4.  The structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined by
the Chief, this criteria shall not apply).

Such sprinkler system shall be installed in basements, but
need not be installed in garages, under eves or in enclosed attic
spaces, unless required by the Chief.

(2)  City of North Salt Lake
Section (F)903.2.14 is adopted as follows:
(F)903.2.14 Group R, Division 3 Occupancies.  An

automatic sprinkler system shall be installed throughout every
dwelling in accordance with NFPA 13-D, when the following
condition is present:

1.  The structure is over 6,200 square feet.
Such sprinkler system shall be installed in basements, but

need not be installed in garages, under eves, or in enclosed attic
spaces, unless required by the fire chief.

(3)  Park City Corporation and Park City Fire District:
Section (F)903.2 is deleted and replaced with the

following:
(F)903.2  Where required.  Approved automatic sprinkler

systems in new buildings and structures shall be provided in the
location described in this section.

All new construction having more than 6,000 square feet
on any one floor, except R-3 occupancy.

All new construction having more than two (2) stories,
except R-3 occupancy.

All new construction having three (3) or more dwelling
units, including units rented or leased, and including
condominiums or other separate ownership.

All new construction in the Historic Commercial Business
zone district, regardless of occupancy.
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All new construction and buildings in the General
Commercial zone district where there are side yard setbacks or
where one or more side yard setbacks is less than two and one
half (2.5) feet per story of height.

All existing building within the Historic District
Commercial Business zone.

In Table 1505.1, the following is added as footnotes d and
e:

d.  Wood roof covering assemblies are prohibited in R-3
occupancies in areas with a combined rating of more than 11
using Tables 1505.1.1 and 1505.1.2 with a score of 9 for
weather factors.

e.  Wood roof covering assemblies shall have a Class A
rating in occupancies other than R-3 in areas with a combined
rating of more than 11 using Tables 1505.1.1 and 1505.1.2 with
a score of 9 for weather factors.  The owner of the building shall
enter into a written and recorded agreement that the Class A
rating of the roof covering assembly will not be altered through
any type of maintenance process.

TABLE 1505.1.1
WILDFIRE HAZARD SEVERITY SCALE

     RATING              SLOPE               VEGETATION
       1         less than or equal to 10%  Pinion-juniper
       2         10.1 - 20%                 Grass-sagebrush
       3         greater than 20%    Mountain brush or softwoods

TABLE 1505.1.2
PROHIBITION/ALLOWANCE OF WOOD ROOFING

  Rating             R-3 Occupancy      All Other Occupancies

less than or
equal to 11       wood roof covering      wood roof covering
                  assemblies per          assemblies per
                  Table 1505.1 are        Table 1505.1 are
                  allowed                 allowed

greater than or
equal to 12       wood roof covering      wood roof covering
                  is prohibited           assemblies with a
                                          Class A rating are
                                          allowed

Appendix C is adopted.
(4)  Sandy City
Section (F)903.2.14 is added as follows:
(F)903.2.14  An automatic sprinkler system shall be

installed in accordance with NFPA 13 throughout buildings
containing all occupancies where fire flow exceeds 2,000
gallons per minute, based on Table B105.1 of the 2003
International Fire Code.  Exempt locations as indicated in
Section 903.3.1.1.1 are allowed.

Exception: Automatic fire sprinklers are not required in
buildings used solely for worship, Group R Division 3, Group
U occupancies and buildings complying with the International
Residential Code unless otherwise required by the International
Fire Code.

R156-56-706.  Statewide Amendments to the NEC.
The following are adopted as amendments to the NEC to be

applicable statewide:

R156-56-707.  Statewide Amendments to the IPC.
The following are adopted as amendments to the IPC to be

applicable statewide:
(1)  In Section 202, the definition for "Backflow

Backpressure, Low Head" is deleted in its entirety.
(2)  In Section 202, the definition for "Backsiphonage" is

deleted and replaced with the following:
Backsiphonage. The backflow of potentially contaminated,

polluted or used water into the potable water system as a result
of the pressure in the potable water system falling below

atmospheric pressure of the plumbing fixtures, pools, tanks or
vats connected to the potable water distribution piping.

(3)  In Section 202, the following definition is added:
Certified Backflow Preventer Assembly Tester. A person

who has shown competence to test Backflow prevention
assemblies to the satisfaction of the authority having jurisdiction
under Subsection 19-4-104(4), Utah Code Ann. (1953), as
amended.

(4)  In Section 202, the definition for "Cross Connection"
is deleted and replaced with the following:

Cross Connection. Any physical connection or potential
connection or arrangement between two otherwise separate
piping systems, one of which contains potable water and the
other either water of unknown or questionable safety or steam,
gas or chemical, whereby there exists the possibility for flow
from one system to the other, with the direction of flow
depending on the pressure differential between the two systems
(see "Backflow").

(5)  In Section 202, the following definition is added:
Heat Exchanger (Potable Water). A device to transfer heat

between two physically separated fluids (liquid or steam), one
of which is potable water.

(6)  In Section 202, the definition for "Potable Water" is
deleted and replaced with the following:

Potable Water. Water free from impurities present in
amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(7)  In Section 202, the following definition is added:
S-Trap.  A trap having its weir installed above the inlet of

the vent connection.
(8)  In Section 202, the following definition is added:
Trap Arm. That portion of a fixture drain between a trap

weir and the vent fitting.
(9)  In Section 202, the definition for "Water Heater" is

deleted and replaced with the following:
Water Heater. A closed vessel in which water is heated by

the combustion of fuels or electricity and is withdrawn for use
external to the system at pressures not exceeding 160 psig (1100
kPa (gage)), including the apparatus by which heat is generated,
and all controls and devices necessary to prevent water
temperatures from exceeding 210 degrees Fahrenheit (99
degrees Celsius).

(10)  Section 304.3 Meter Boxes is deleted.
(11)  Section 304.4 is deleted and replaced with the

following:
304.4  Opening of Pipes. In or on the exterior habitable

envelop of structures where openings have been made in walls,
floors, or ceilings for the passage of pipes, the annular space
between the opening and the pipe shall not exceed 1/2 inch
(12.7 mm).  Openings exceeding 1/2 inch (12.7 mm) shall be
closed and protected by the installation of approved metal
collars that are securely fastened to the adjoining structure.

(12)  Section 305.5 is deleted and replaced with the
following:

305.5  Pipes through or under footings or foundation walls.
Any pipe that passes under or through a footing or through a
foundation wall shall be protected against structural settlement.

(13)  Section 305.8 is deleted and replaced with the
following:

305.8  Protection against physical damage. In concealed
locations where piping, other than cast-iron or galvanized steel,
is installed through holes or notches in studs, joists, rafters or
similar members less than 1 1/2 inches (38 mm) from the nearest
edge of the member, the pipe shall be protected by shield plates.
Protective shield plates shall be minimum of 1/16 inch-thick
(1.6 mm) steel, shall cover the area of the pipe where the
member is notched or bored, and shall be at least the thickness
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of the framing member penetrated.
(14)  Section 305.10 is added as follows:
Section 305.10 Improper Connections. No drain, waste, or

vent piping shall be drilled and tapped for the purpose of
making connections.

(15)  Sections 308.7 and 308.7.1 are deleted and replaced
with the following:

308.7  Anchorage.  All drainage piping except ABS, PVC,
CPVC, PP or any other approved piping material having solvent
weld or heat fused joints shall be anchored and restrained to
prevent axial movement.

308.7.1  Location.  Restraints specified by an engineer and
approved by the code official shall be provided for pipe sizes
greater than 4 inches (102 mm), having changes in direction
greater than 45 degrees and at all changes in diameter greater
than two pipe sizes.

(16)  Section 311.1 is deleted.
(17)  Section 312.9 is deleted in its entirety and replaced

with the following:
312.9  Backflow assembly testing.  The premise owner or

his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly.

(18)  In Section 403.1, the title for Table 403.1 is deleted
and replaced with the following title and footnote f is added as
follows: Table 403.1, Minimum Number of Plumbing Facilitiesa,

, (see Sections 403.2 and 403.3).f 

FOOTNOTE: f.  When provided, in public toilet facilities
there shall be an equal number of diaper changing facilities in
male toilet rooms and female toilet rooms.

(19)  In Section 406.3, an exception is added as follows:
Exception:  Gravity discharge clothes washers, when

properly trapped and vented, shall be allowed to be directly
connected to the drainage system or indirectly discharge into a
properly sized catch basin, trench drain, or other approved
indirect waste receptor installed for the purpose of receiving
such waste.

(20)  A new section 406.4 is added as follows:
406.4 Automatic clothes washer metal safe pans.  Metal

safe pans, when installed under automatic clothes washers, shall
only be allowed to receive the unintended discharge from a
leaking appliance, valve, supply hose, or overflowing waste
water from the clothes washer standpipe.  Clothes washer metal
safe pans shall not be used as indirect waste receptors to receive
the discharge of waste water from any other equipment,
appliance, appurtenance, drain pipe, etc.  Each safe pan shall be
provided with an approved trap seal primer, conforming to
ASSE 1018 or 1044 or a deep seal trap.  The sides of the safe
pan shall be no less than 1 1/2" high and shall be soldered at the
joints to provide a water tight seal.

406.4.1 Safe pan outlet. The safe pan outlet shall be no less
than 1 1/2" in diameter and shall be located in a visible and
accessible location to facilitate cleaning and maintenance.  The
outlet shall be flush with the surface of the pan so as not to
allow water retention within the pan.

(21)  Section 412.1 is deleted and replaced with the
following:

412.1 Approval. Floor drains shall be made of ABS, PVC,
cast-iron, stainless steel, brass, or other approved materials that
are listed for the use.

(22)  Section 412.5 is added as follows:

412.5  Public toilet rooms. All public toilet rooms shall be
equipped with at least one floor drain.

(23)  Section 417.5.2 is deleted and replaced with the
following:

(Subsections 417.5.2.1 to 417.5.2.4 are not changed)
417.5.2 Shower lining.  Floors under shower

compartments, except where prefabricated receptors have been
provided, shall be lined and made water tight utilizing material
complying with Sections 417.5.2.1 through 417.5.2.4.  Such
liners shall turn up on all sides at least three inches (76.2 mm)
above the finished threshold level.  Liners shall be recessed and
fastened to an approved backing so as not to occupy the space
required for wall covering, and shall not be nailed or perforated
at any point less than two inches (50.8 mm) above finished
threshold.  Liners shall be pitched one-fourth unit vertical in 12
units horizontal (2-percent slope) and shall be sloped towards
the fixture drains and be securely fastened to the waste outlet at
the seepage entrance, making a watertight joint between the
liner and the outlet.

Exception: Floor surfaces under shower heads provided for
rinsing laid directly on the ground are not required to comply
with this section.  (24)  Section 418.1 is deleted and replaced
with the following:

418.1  Approval. Sinks shall conform to ANSI Z124.6,
ASME A112.19.1M, ASME A112.19.2M, ASME A112.19.3M,
ASME A112.19.4M, ASME A112.19.9M, CSA B45.1, CSA
B45.2, CSA B45.3, CSA B45.4 or NSF 2.

(25)  Section 424.3 is deleted and replaced with the
following:

424.5  Shower Valves.  Shower and tub-shower
combination valves shall be balanced pressure, thermostatic or
combination balanced-pressure/thermostatic valves that conform
to the requirements of ASSE 1016 or CSA B125.  Multiple
(gang) showers supplied with a single tempered water supply
pipe shall have the water supply for such showers controlled by
an approved master thermostatic mixing valve complying with
ASSE 1017.  Shower and tub-shower combination valves and
master thermostatic mixing valves required by this section shall
be equipped with a means to limit the maximum setting of the
valve to 120 degrees F (49 degrees C), which shall be field
adjusted in accordance with the manufacturer's instructions.
The water heater thermostat shall not be used as a water
tempering device to meet this requirement.

(26)  Section 502.4 is deleted and replaced with the
following:

502.4  Water Heater Seismic Bracing.  Water heaters shall
be anchored or strapped in the upper third of the appliance to
resist a horizontal force equal to one third the operating weight
of the water heater, acting in any horizontal direction, or in
accordance with the appliance manufacturers recommendations.

(27)  Section 504.6.2 is deleted and replaced with the
following:

504.6.2  Material. Relief valve discharge piping shall be of
those materials listed in Table 605.5 and meet the requirements
for Section 605.5 or shall be tested, rated and approved for such
use in accordance with ASME A112.4.1.  Piping from safety
pan drains shall meet the requirements of Section 804.1 and be
constructed of those materials listed in Section 702.

(28)  Section 504.7.1 is amended as follows:
The measurement of "3/4 inch" in the last sentence of the

paragraph is replaced with the measurement "1 1/2 inch".
(29)  Section 504.7.2 is deleted and replaced with the

following:
504.7.2  Pan drain termination.  The pan drain shall extend

full-size and terminate over a suitably located indirect waste
receptor, floor drain or extend to the exterior of the building and
terminate not less than 6 inches (152 mm) and not more than 24
inches (610 mm) above the adjacent ground surface.  When
permitted by the administrative authority, the pan drain may be
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directly connected to a soil stack, waste stack, or branch drain.
The pan drain shall be individually trapped and vented as
required in Section 907.1.  The pan drain shall not be directly or
indirectly connected to any vent.  The trap shall be provided
with a trap primer conforming to ASSE 1018 or ASSE 1044.

(30)  A new section 504.7.3 is added as follows:
504.7.3  Pan Designation.  A water heater pan shall be

considered an emergency receptor designated to receive the
discharge of water from the water heater only and shall not
receive the discharge from any other fixtures, devises or
equipment.

(31)  Section 602.3 is deleted and replaced with the
following:

602.3  Individual water supply.  Where a potable public
water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1, 73-3-3, and 73-
3-25, Utah Code Ann. (1953), as amended, as administered by
the Department of Natural Resources, Division of Water Rights.
In addition, the quality of the water shall be approved by the
local health department having jurisdiction.  The source shall
supply sufficient quantity of water to comply with the
requirements of this chapter.

(32)  Sections 602.3.1, 602.3.2, 602.3.3, 602.3.4, 602.3.5
and 602.3.5.1 are deleted in their entirety.

(33)  Section 604.4.1 is added as follows:
604.4.1  Metering faucets. Self closing or metering faucets

shall provide a flow of water for at least 15 seconds without the
need to reactivate the faucet.

(34)  Section 606.5 is deleted and replaced with the
following:

606.5  Water pressure booster systems. Water pressure
booster systems shall be provided as required by Section 606.5.1
through 606.5.11.

(35)  Section 606.5.11 is added as follows:
606.5.11  Prohibited installation. In no case shall a booster

pump be allowed that will lower the pressure in the public main
to less than 20 psi.

(36)  In Section 608.1, the following sentence is added at
the end of the paragraph:

Connection without an air gap between potable water
piping and sewer-connected waste shall not exist under any
condition.

(37)  Table 608.1 is deleted and replaced with the
following:

TABLE 608.1
General Methods of Protection

Assembly     Degree     Application     Installation Criteria
(applicable    of
standard)    Hazard
Air Gap      High or     Backsiphonage    See Table 608.15.1
(ASME A112.1.2) Low

Reduced      High or     Backpressure or  a. The bottom of each
Pressure       Low       Backsiphonage       RP assembly shall
Principle Backflow       1/2" - 16"          be a minimum of 12
Preventer (AWWA                              inches above the
C511, USC-FCCCHR,                            ground or floor.
ASSE 1013                                 b. RP assemblies shall
CSA CNA/CSA-B64.4)                           NOT be installed in
and Reduced Pressure                         a pit.
Detector Assembly                         c. The relief valve on
(ASSE 1047, USC-                             each RP assembly
FCCCHR)                                      shall not be
                                             directly connected
                                             to any waste
                                             disposal line,
                                             including sanitary
                                             sewer, storm drains,
                                             or vents.
                                          d. The assembly shall
                                             be installed in a
                                             horizontal position
                                             only unless listed

                                             or approved for
                                             vertical
                                             installation.

Double Check   Low       Backpressure or  a. If installed in a
Backflow                 Backsiphonage       pit, the DC assembly
Prevention               1/2" - 16"          shall be installed
Assembly                                     with a minimum of
(AWWA C510,                                  12 inches of
USC-FCCCHR,                                  clearance between
ASSE 1015)                                   all sides of the
Double Check                                 vault including
Detector Assembly                            the floor and roof
Backflow Preventer                           or ceiling with
(ASSE 1048,                                  adequate room for
USC-FCCCHR)                                  testing and
                                             maintenance.
                                          b. Shall be installed
                                             in a horizontal
                                             position unless
                                             listed or approved
                                             for vertical
                                             installation.

Pressure     High or     Backsiphonage    a. Shall not be
Vacuum         Low       1/2" - 2"           installed in an
Breaker                                      area that could be
Assembly                                     subjected to
(ASSE 1020,                                  backpressure or
USC-FCCCHR)                                  back drainage
                                             conditions.
                                          b. Shall be installed
                                             a minimum of 12
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.      
                                  c. Shall not be
                                             installed below
                                             ground or in a
                                             vault or pit.
                                          d. Shall be installed
                                             in a vertical
                                             position only.

Spill        High or     Backsiphonage    a. Shall not be
Resistant      Low       1/4" - 2"           installed in an
Vacuum                                       area that could
Breaker                                      be subjected to
(ASSE 1056,                                  backpressure or
USC-FCCCHR)                                  back drainage
                                             conditions.
                                          b. Shall be installed
                                             a minimum of 12
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          c. Shall not be
                                             installed below
                                             ground or in a
                                             vault or pit.
                                          d. Shall be installed
                                             in a vertical
                                             position only.

Atmospheric  High or     Backsiphonage    a. Shall not be
Vacuum         Low                           installed in an
Breaker                                      area that could be
(ASSE 1001                                   subjected to
USC-FCCCHR,                                  backpressure or back
CSA CAN/CSA-B64.1.1                          drainage conditions.
                                          b. Shall not be
                                             installed where it
                                             may be subjected to
                                             continuous pressure
                                             for more than 12
                                             consecutive hours
                                             at any time.
                                          c. Shall be installed
                                             a minimum of six
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          d. Shall be installed
                                             on the discharge
                                             (downstream) side
                                             of any valves.
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                                          e. The AVB shall be
                                             installed in a
                                             vertical position
                                             only.

General                                      The assembly owner,
Installation                                 when necessary,
Criteria                                     shall provide
                                             devices or
                                             structures to
                                             facilitate testing,
                                             repair, and/or
                                             maintenance and to
                                             insure the safety
                                             of the backflow
                                             technician.
                                             Assemblies shall
                                             not be installed
                                             more than five feet
                                             off the floor unless
                                             a permanent platform
                                             is installed.

                                             The body of the
                                             assembly shall not
                                             be closer than 12
                                             inches to any wall,
                                             ceiling or
                                             incumbrance, and
                                             shall be accessible
                                             for testing, repair
                                             and/or maintenance.

                                             In cold climates,
                                             assemblies shall be
                                             protected from
                                             freezing by a means
                                             acceptable to the
                                             code official.

                                             Assemblies shall
                                             be maintained as
                                             an intact assembly.

(38)  Table 608.1.1 is added as follows:

TABLE 608.1.1
Specialty Backflow Devices for low hazard use only

     Device          Degree of     Application     Applicable
                     Hazard                        Standard

Antisiphon-type         Low        Backsiphonage   ASSE 1002
Water Closet Flush                                 CSA CAN/
Tank Ball Cock                                     CSA-B125

Dual check valve        Low        Backsiphonage   ASSE 1024
Backflow Preventer                 or Backpressure
                                   1/4" - 1"

Backflow Preventer      Low        Backsiphonage   ASSE 1012
with Intermediate     Residential  or Backpressure CSA CAN/
Atmospheric Vent      Boiler       1/4" - 3/4"     CSA-B64.3

Dual check valve        Low        Backsiphonage   ASSE 1022
type Backflow                      or Backpressure
Preventer for                      1/4" - 3/8"
Carbonated Beverage
Dispensers/Post
Mix Type

Hose-connection         Low        Backsiphonage   ASSE 1011
Vacuum Breaker                     1/2", 3/4", 1"  CSA CAN/
                                                   CSA-B64.2

Vacuum Breaker          Low        Backsiphonage   ASSE 1019
Wall Hydrants,                     3/4", 1"        CSA CAN/
Frost-resistant,                                   CSA-B64.2.2
Automatic Draining
Type

Laboratory Faucet       Low        Backsiphonage   ASSE 1035
Backflow Preventer                                 CSA CAN/
                                                   CSA-B64.7

Hose Connection         Low        Backsiphonage   ASSE 1052
Backflow Preventer                 1/2" - 1"
Installation Guidelines:  The above specialty devices shall be
installed in accordance with their listing and the manufacturer's

instructions and the specific provisions of this chapter.

(39)  In Section 608.3.1, the following sentence is added
at the end of the paragraph:

All piping and hoses shall be installed below the
atmospheric vacuum breaker.

(40)  Section 608.7 is deleted in its entirety.
(41)  In Section 608.8, the following sentence is added at

the end of the paragraph:
In addition each nonpotable water outlet shall be labeled

with the words "CAUTION:  UNSAFE WATER, DO NOT
DRINK".

(42)  In Section 608.11, the following sentence is added at
the end of the paragraph:

The coating shall conform to NSF Standard 61 and
application of the coating shall comply with the manufacturers
instructions.

(43)  Section 608.13.3 is deleted and replaced with the
following:

608.13.3  Backflow preventer with intermediate
atmospheric vent.  Backflow preventers with intermediate
atmospheric vents shall conform to ASSE 1012 or CAS
CAN/CAS-B64.3.  These devices shall be permitted to be
installed on residential boilers only where subject to continuous
pressure conditions.  The relief opening shall discharge by air
gap and shall be prevented from being submerged.

(44)  Section 608.13.4 is deleted in its entirety.
(45)  Section 608.15.3 is deleted and replaced with the

following:
608.15.3  Protection by a backflow preventer with

intermediate atmospheric vent. Opening and outlets to
residential boilers only shall be protected by a backflow
preventer with an intermediate atmospheric vent.

(46)  Section 608.15.4 is deleted and replaced with the
following:

608.15.4  Protection by a vacuum breaker. Openings and
outlets shall be protected by atmospheric-type or pressure-type
vacuum breakers.  The critical level of the atmospheric vacuum
breaker shall be set a minimum of 6 inches (152 mm) above the
flood level rim of the fixture or device.  The critical level of the
pressure vacuum breaker shall be set a minimum of 12 inches
(304 mm) above the flood level rim of the fixture or device. Ball
cocks shall be set in accordance with Section 425.3.1. Vacuum
breakers shall not be installed under exhaust hoods or similar
locations that will contain toxic fumes or vapors. Pipe-applied
vacuum breakers shall be installed not less than 6 inches (152
mm) above the flood level rim of the fixture, receptor or device
served.  No valves shall be installed downstream of the
atmospheric vacuum breaker.

(47)  Section 608.15.4.2 is deleted and replaced with the
following:

608.15.4.2 Hose connections.  Sillcocks, hose bibbs, wall
hydrants and other openings with a hose connection shall be
protected by an atmospheric-type or pressure-type vacuum
breaker or a permanently attached hose connection vacuum
breaker.  Add-on-type backflow prevention devices shall be
non-removable.  In climates where freezing temperatures occur,
a listed self-draining frost proof hose bibb with an integral
backflow preventer shall be used.

(48)  In Section 608.16.2, the first sentence of the
paragraph is deleted and replaced as follows:

608.16.2  The potable water supply to the residential boiler
shall be equipped with a backflow preventer with an
intermediate atmospheric vent complying with ASSE 1012 or
CSA CAN/CSA B64.3.

(49)  Section 608.16.3 is deleted and replaced with the
following:

608.16.3  Heat exchangers.  Heat exchangers shall be
separated from potable water by double-wall construction.  An
air gap open to the atmosphere shall be provided between the
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two walls.
Exceptions:
1.  Single wall heat exchangers shall be permitted when all

of the following conditions are met:
a.  It utilizes a heat transfer medium of potable water or

contains only substances which are recognized as safe by the
United States Food and Drug Administration (FDA);

b.  The pressure of the heat transfer medium is maintained
less than the normal minimum operating pressure of the potable
water system; and

c.  The equipment is permanently labeled to indicate only
additives recognized as safe by the FDA shall be used.

2.  Steam systems that comply with paragraph 1 above.
3.  Approved listed electrical drinking water coolers.
(50)  In Section 608.16.4.1, add the following exception:
Exception: All class 1 and 2 systems containing chemical

additives consisting of strictly glycerine (C.P. or U.S.P. 96.5
percent grade) or propylene glycol shall be protected against
backflow with a double check valve assembly.  Such systems
shall include written certification of the chemical additives at the
time of original installation and service or maintenance.

(51)  Section 608.16.5 is deleted and replaced with the
following:

608.16.5  Connections to lawn irrigation systems. The
potable water supply to lawn irrigation systems shall be
protected against backflow by an atmospheric-type vacuum
breaker, a pressure-type vacuum breaker, or a reduced pressure
principle backflow preventer.  A valve shall not be installed
downstream from an atmospheric vacuum breaker.  Where
chemicals are introduced into the system, the potable water
supply shall be protected against backflow by a reduced pressure
principle backflow preventer.

(52)  Section 608.16.7 is deleted and replaced with the
following:

608.16.7  Chemical dispensers. Where chemical dispensers
connect to the water distribution system, the water supply
system shall be protected against backflow in accordance with
Section 608.13.1, Section 608.13.2, Section 608.13.5, Section
608.13.6 or Section 608.13.8.

(53)  Section 608.16.8 is deleted and replaced with the
following:

608.16.8  Portable cleaning equipment. Where the portable
cleaning equipment connects to the water distribution system,
the water supply system shall be protected against backflow in
accordance with Section 608.13.1, Section 608.13.2 or Section
608.13.8.

(54)  Section 608.16.9 is deleted and replaced with the
following:

608.16.9  Dental pump equipment or water syringe. Where
dental pumping equipment or water syringes connects to the
water distribution system, the water supply system shall be
protected against backflow in accordance with Section 608.13.1,
Section 608.13.2, Section 608.13.5, Section 608.13.6 or Section
608.13.8.

(55)  Section 608.16.10 is added as follows:
608.16.10  Automatic and coin operated car washes. The

water supply to an automatic or coin operated car wash shall be
protected in accordance with Section 608.13.1 or Section
608.13.2.

(56)  Section 608.17 is deleted in its entirety.
(57)  Section 701.2 is deleted and replaced with the

following:
701.2  Sewer required. Every building in which plumbing

fixtures are installed and all premises having drainage piping
shall be connected to a public sewer where the sewer is within
300 feet of the property line in accordance with Section 10-8-38,
Utah Code Ann., (1953), as amended; or an approved private
sewage disposal system in accordance with Rule R317-501
through R317-513 and Rule R317-5, Utah Administrative Code,

as administered by the Department of Environmental Quality,
Division of Water Quality.

(58)  Section 802.3.2 is deleted in its entirety and replaced
with the following:

802.3.2  Open hub waste receptors.  Waste receptors for
clear water waste shall be permitted in the form of a hub or pipe
extending not more than 1/2 inch above a water impervious
floor and are not required to have a strainer.

(59)  Section 904.1 is deleted and replaced with the
following:

904.1 Roof extensions.  All open vent pipes that extend
through a roof shall be terminated at least 12 inches (304.8 mm)
above the roof, except that where a roof is to be used for any
purpose other than weather protection, the vent extension shall
be run at least 7 feet (2134 mm) above the roof.

(60)  In Section 904.6, the following sentence is added at
the end of the paragraph:

Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(61)  In Section 905.4, the following sentence is added at
the end of the paragraph:

Horizontal dry vents below the flood level rim shall be
permitted for floor drain and floor sink installations when
installed in accordance with Sections 702.2, 905.2 and 905.3
and provided with a wall clean out.

(62)  Section 1002.2 is deleted and replaced with the
following:

1002.2 Design of traps.  Fixture traps shall be self-
scouring.  Fixture traps shall not have interior partitions, except
where such traps are integral with the fixture or where such
traps are constructed of an approved material that is resistant to
corrosion and degradation.  Slip joints shall be made with an
approved elastomeric gasket and shall only be installed on the
trap inlet, trap outlet and within the trap seal.  One slip joint
fitting shall be allowed to be installed downstream of the trap.

(63)  Section 1002.8 is deleted and replaced with the
following:

1002.8 Recess for trap connection.  A recess provided for
connection of the underground trap, such as one serving a
bathtub in slab-type construction, shall have sides and a bottom
of corrosion-resistant, insect- and vermin-proof construction.
The annular space between the pipe and the penetration shall
not exceed 1/2 inch (12.7 mm).

(64)  Section 1003.3.5 is added as follows:
1003.3.5  Grease trap restriction.  Unless specifically

required or permitted by the code official, no food waste grinder
or dishwasher shall be connected to or discharge into any grease
trap.

(65)  Section 1104.2 is deleted and replaced with the
following:

1104.2  Combining storm and sanitary drainage prohibited.
The combining of sanitary and storm drainage systems is
prohibited.

(66)  Section 1108 is deleted in its entirety.
(67)  Chapter 13, Referenced Standards, is amended as

follows:
NSF - Standard Reference Number 61-99 - The following

referenced in code section number is added:  608.11
The following reference standard is added:

TABLE

USC-     Foundation for Cross-Connection  Table 608.1
FCCCHR   Control and Hydraulic Research
9th      University of Southern California
Edition  Kaprielian Hall 300
Manual   Los Angeles CA 90089-2531
of Cross
Connection
Control

(68)  Appendix C of the IPC, Gray Water Recycling
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Systems as amended herein shall not be adopted by any local
jurisdiction until such jurisdiction has requested Appendix C as
amended to be adopted as a local amendment and such local
amendment has been approved as a local amendment under
these rules.

(69)  In jurisdictions which have adopted Appendix C as
amended as a local amendment as provided herein, Section
301.3 of the IPC is deleted and replaced with the following:

301.3 Connection to the drainage system. All plumbing
fixtures, drains, appurtenances and appliances used to receive or
discharge liquid wastes or sewage shall be directly connected to
the drainage system of the building or premises, in accordance
with the requirements of this Code.  This section shall not be
construed to prevent indirect waste systems provided for in
Chapter 8.

Exception: Bathtubs, showers, lavatories, clothes washers
and laundry sinks shall not be required to discharge to the
sanitary drainage system where such fixtures discharge to a gray
water recycling system meeting all the requirements as specified
in Appendix C as amended by these rules.

(70)  Appendix C is deleted and replaced with the
following, to be effective only in jurisdictions which have
adopted Appendix C as amended as a local amendment under
these rules:

Appendix C, Gray Water Recycling Systems, C101 Gray
Water Recycling Systems

C101.1 General, recycling gray water within a building. In
R1, R2 and R4 occupancies and one- and two-family dwellings,
gray water recycling systems are prohibited.

In commercial occupancies, recycled gray water shall only
be utilized for the flushing of water closets and urinals that are
located in the same building as the gray water recycling system,
provided the following conditions are met:

1.  Such systems comply with Sections C101.1 through
C101.14 as amended by these rules.

2.  The commercial establishment demonstrates that it has
and will have qualified staff to oversee the gray water recycling
systems.  Qualified staff is defined as level 3 waste water
treatment plan operator as specified by the Department of
Environmental Quality.

3.  Gray water recycling systems shall only receive non
hazardous waste discharge of bathtubs, showers, lavatories,
clothes washers and laundry sinks such as chemicals having a
pH of 6.0 to 9.0, or non flammable or non combustible liquids,
liquids without objectionable odors, non-highly pigmented
liquids, or other liquids that will not interfere with the operation
of the sewer treatment facilities.

C101.2  Permit required. A permit for any gray water
recycling system shall not be issued until complete plans
prepared by a licensed engineer, with appropriate data
satisfactory to the Code Official, have been submitted and
approved.  No changes or connections shall be made to either
the gray water recycling system or the potable water system
within any site containing a gray water recycling system,
without prior approved by the Code Official.  A permit may also
be required by the local health department to monitor
compliance with this appendix for system operator standards
and record keeping.

C101.3 Definition.  The following term shall have the
meaning shown herein.

GRAY WATER. Waste water discharged from lavatories,
bathtubs, showers, clothes washers and laundry sinks.

C101.4 Installation. All drain, waste and vent piping
associated with gray water recycling systems shall be installed
in full compliance with this code.

C101.5 Gray Water Reservoir. Gray water shall be
collected in an approved reservoir construction of durable,
nonabsorbent and corrosion-resistant materials.  The reservoir
shall be a closed and gas-tight vessel.  Gas tight access openings

shall be provided to allow inspection and cleaning of the
reservoir interior.  The holding capacity of the reservoir shall be
a minimum of twice the volume of water required to meet the
daily flushing requirements of the fixtures supplied by the gray
water, but not less than 50 gallons (189 L).  The reservoir shall
be sized to limit the retention time of gray water to 72 hours
maximum.

C101.6 Filtration. Gray water entering the reservoir shall
pass through an approved cartridge filter or other method
approved by the Code Official.

C101.7 Disinfection. Gray water shall be disinfected by an
approved method that employs one or more disinfectants such
as chlorine, iodine or ozone.  A minimum of 1 ppm free residual
chlorine shall be maintained in the gray water recycling system
reservoir.  Such disinfectant shall be automatically dispensed.
An alarm shall be provided to shut down the gray water
recycling system if disinfectant levels are not maintained at the
required levels.

C101.8 Makeup water. Potable water shall be supplied as
a source of makeup water for the gray water recycling system.
The potable water supply to any building with a gray water
recycling system shall be protected against backflow by an RP
backflow assembly installed in accordance with this code.
There shall be full-open valve on the makeup water supply to
the reservoir.  The potable water supply to the gray water
reservoir shall be protected by an air gap installed in accordance
with this code.

C101.9 Overflow. The reservoir shall be equipped with an
overflow pipe of the same diameter as the influent pipe for the
gray water.  The overflow shall be directly connected to the
sanitary drainage system.

C101.10 Drain. A drain shall be located at the lowest point
of the reservoir and shall be directly connected to the sanitary
drainage system. The drain shall be the same diameter as the
overflow pipe required by Section C101.9 and shall be provided
with a full-open valve.

C101.11 Vent required. The reservoir shall be provided
with a vent sized in accordance with Chapter 9 based on the size
of the reservoir influent pipe.

C101.12 Coloring. The gray water shall be automatically
dyed blue or green with a food grade vegetable dye before such
water is supplied to the fixtures.

C101.13 Identification. All gray water distribution piping
and reservoirs shall be identified as containing non-potable
water.  Gray water recycling system piping shall be permanently
colored purple or continuously wrapped with purple-colored
Mylar tape.  The tape or permanently colored piping shall be
imprinted in black, upper case letters with the words
"CAUTION: GRAY WATER, DO NOT DRINK."

All equipment areas and rooms for gray water recycling
system equipment shall have a sign posted in a conspicuous
place with the following text: TO CONSERVE WATER, THIS
BUILDING USES GRAY WATER TO FLUSH TOILETS
AND URINALS, DO NOT CONNECT TO THE POTABLE
WATER SYSTEM.  The location of the signage shall be
determined by the Code Official.

C101.14 Removal from service. All gray water recycling
systems that are removed from service shall have all connections
to the reservoir capped and routed back to the building sewer.
All gray water distribution lines shall be replaced with new
materials.

C201.1 Outside the building. Gray water reused outside the
building shall comply with the requirements of the Department
of Environmental Quality Rule R317.

R156-56-708.  Statewide Amendments to the IMC.
The following are adopted as amendments to the IMC to be

applicable statewide:
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R156-56-709. Statewide Amendments to the IFGC.
The following are adopted as amendments to the IFGC to

be applicable statewide:
(1)  The following paragraph is added at the end of Section

305.1
305.1 General.  After natural gas, space and water heating

appliances have been adjusted for altitude and the Btu content
of the natural gas, the installer shall apply a sticker in a visible
location indicating that the proper adjustments to such
appliances have been made.  The adjustments for altitude and
the Btu content of the natural gas shall be done in accordance
with the manufacturer's installation instructions and the gas
utility's approved practices.

(2)  Chapter 4, Section 401 General, a new section 401.9
is added as follows:

401.9 Meter protection. Gas meters shall be protected from
physical damage, including falling ice and snow.

R156-56-710.  Statewide Amendments to the IECC.
The following are adopted as amendments to the IECC to

be applicable statewide:
(1)  In Section 504.7, the following exception is added:
Exception:  Heat traps, other than the arrangement of

piping and fittings, shall be prohibited unless a means of
controlling thermal expansion can be ensured as required in the
IPC Section 607.3.

R156-56-711.  Statewide Amendments to the IRC.
The following are adopted as amendments to the IRC to be

applicable statewide:
(1)  All amendments to the IBC under Section R156-56-

704, local amendments under Section R156-56-705, the NEC
under Section R156-56-706, the IPC under Section R156-56-
707, the IMC under Section R156-56-708, the IFGC under
Section R156-56-709 and the IECC under Section R156-56-710
which may be applied to detached one and two family dwellings
and multiple single family dwellings shall be applicable to the
corresponding provisions of the IRC.  All references to the
International Electrical Code are deleted and replaced with the
National Electrical Code adopted under Section R156-56-
701(1)(b).  Should there be any conflicts between the NEC and
the IRC, the NEC shall prevail.

(2)  In Section 109, a new section is added as follows:
R109.1.5 Weather-resistive barrier and flashing

inspections.  An inspection shall be made of the weather-
resistive barrier as required by Section R703.1 and flashings as
required by Section R703.8 to prevent water from entering the
weather-resistant exterior wall envelope.

The remaining sections are renumbered as follows:
R109.1.6 Other inspections
R109.1.6.1 Fire-resistance-rated construction inspection
R109.1.7 Final inspection.
(3)  Section R114.1 is deleted and replaced with the

following:
R114.1 Notice to owner. Upon notice from the building

official that work on any building or structured is being
prosecuted contrary to the provisions of this code or other
pertinent laws or ordinances or in an unsafe and dangerous
manner, such work shall be immediately stopped.  The stop
work order shall be in writing and shall be given to the owner of
the property involved, or to the owner's agent or to the person
doing the work; and shall state the conditions under which work
will be permitted to resume.

(4)  In Section R202, the definition of "Backsiphonage" is
deleted and replaced with the following:

BACKSIPHONAGE:  The backflow of potentially
contaminated, polluted or used water into the potable water
system as a result of the pressure in the potable water system
falling below atmospheric pressure of the plumbing fixtures,

pools, tanks or vats connected to the potable water distribution
piping.

(5)  In Section R202 the following definition is added:
CERTIFIED BACKFLOW PREVENTER ASSEMBLY

TESTER:  A person who has shown competence to test
Backflow prevention assemblies to the satisfaction of the
authority having jurisdiction under Subsection 19-4-104(4),
Utah Code Ann. (1953), as amended.

(6)  In Section R202 the definition of "Cross Connection"
is deleted and replaced with the following:

CROSS CONNECTION.  Any physical connection or
potential connection or arrangement between two otherwise
separate piping systems, one of which contains potable water
and the other either water of unknown or questionable safety or
steam, gas or chemical, whereby there exists the possibility for
flow from one system to the other, with the direction of flow
depending on the pressure differential between the two
systems(see "Backflow, Water Distribution").

(7)  In Section R202 the following definition is added:
HEAT exchanger (Potable Water).  A device to transfer

heat between two physically separated fluids (liquid or steam),
one of which is potable water.

(8)  In Section R202 the definition of "Potable Water" is
deleted and replaced with the following:

POTABLE WATER.  Water free from impurities present
in amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(9)  In Section R202, the following definition is added:
S-Trap.  A trap having it's weir installed above the inlet of

the vent connection.
(10)  In Section R202 the definition of "Water Heater" is

deleted and replaced with the following:
WATER HEATER.  A closed vessel in which water is

heated by the combustion of fuels or electricity and is
withdrawn for use externally to the system at pressures not
exceeding 160 psig (1100 kPa (gage)), including the apparatus
by which heat is generated, and all controls and devices
necessary to prevent water temperatures from exceeding 210
degrees Fahrenheit (99 degrees Celsius).

(11)  Section R301.5 is deleted and replaced with the
following:

R301.5 Live Load.  The minimum uniformly distributed
live load shall be as provided in Table R301.5.

TABLE R301.5
MINIMUM UNIFORMLY DISTRIBUTED LIVE LOADS

(in pounds per square foot)

               USE                        LIVE LOAD
Attics with storage (b), (e)                  20
Attics without storage (b), (e), (g)          10
Decks (f)                                     60
Exterior balconies                           60
Fire escapes                                  40
Guardrails and handrails (d)                 200
Guardrails in-fill components (f)             50
Passenger vehicle garages (a)                 50(a)
Rooms other than sleeping rooms               40
Sleeping rooms                                30
Stairs                                        40(c)

For SI: 1 pound per square foot = 0.0479kN/m , 1 square2

inch = 645 mm   1 pound = 4.45N.2

(a)  Elevated garage floors shall be capable of supporting
a 2,000-pound load applied over a 20-square-inch area.

(b)  No storage with roof slope not over 3 units in 12 units.
(c)  Individual stair treads shall be designed for the

uniformly distributed live load or a 300-pound concentrated
load acting over an area of 4 square inches, whichever produces
the greater stresses.

(d)  A single concentrated load applied in any direction at
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any point along the top.
(e)  Attics constructed with wood trusses shall be

designated in accordance with Section R802.10.1.
(f)  See Section R502.2.1 for decks attached to exterior

walls.
(g)  This live load need not be considered as acting

simultaneously with other live loads imposed upon the ceiling
framing or its supporting structure.

(12)  Section R304.3 is deleted and replaced with the
following:

R304.3 Minimum dimensions.  Habitable rooms shall not
be less than 7 feet (2134 mm) in any horizontal dimension.

Exception:  Kitchens shall have a clear passageway of not
less than 3 feet (914 mm) between counter fronts and appliances
or counter fronts and walls.

(13)  Section R311.5.3 is deleted and replaced with the
following:

R311.5.3 Stair treads and risers.
R311.5.3.1 Riser height. The maximum riser height shall

be 8 inches (203 mm).  The riser shall be measured vertically
between leading edges of the adjacent treads.  The greatest riser
height within any flight of stairs shall not exceed the smallest by
more than 3/8 inch (9.5 mm).

R311.5.3.2 Tread depth.  The minimum tread depth shall
be 9 inches (228 mm).  The tread depth shall be measured
horizontally between the vertical planes of the foremost
projection of adjacent treads and at a right angle to the tread's
leading edge.  The greatest tread depth within any flight of stairs
shall not exceed the smallest by more than 3/8 inch (9.5 mm).
Winder treads shall have a minimum tread depth of 10 inches
(254 mm) measured as above at a point 12 inches (305 mm)
from the side where the treads are narrower.  Winder treads shall
have a minimum tread depth of 6 inches (152 mm) at any point.
Within any flight of stairs, the greatest winder tread depth at the
12 inch (305 mm) walk line shall not exceed the smallest by
more than 3/8 inch (9.5 mm).

R311.5.3.3 Profile.  The radius of curvature at the leading
edge of the tread shall be no greater than 9/16 inch (14.3 mm).
A nosing not less than 3/4 inch (19 mm) but not more than 1 1/4
inches (32 mm) shall be provided on stairways with solid risers.
The greatest nosing projection shall not exceed the smallest
nosing projection by more than 3/8 inches (9.5 mm) between
two stories, including the nosing at the level of floors and
landings.  Beveling of nosing shall not exceed 1/2 inch (12.7
mm).  Risers shall be vertical or sloped from the underside of
the leading edge of the tread above at an angle not more than 30
degrees (0.51 rad) from the vertical. Open risers are permitted,
provided that the opening between treads does not permit the
passage of a 4-inch diameter (102 mm) sphere.

Exceptions.
1.  A nosing is not required where the tread depth is a

minimum of 10 inches (254 mm).
2.  The opening between adjacent treads is not limited on

stairs with a total rise of 30 inches (762 mm) or less.
(14)  Section R311.5.6 is deleted and replaced with the

following:
R311.5.6 Handrails. Handrails shall be provided on at least

one side of stairways consisting of four or more risers.
Handrails shall have a minimum height of 34 inches (864 mm)
and a maximum height of 38 inches (965 mm) measured
vertically from the nosing of the treads.  All required handrails
shall be continuous the full length of the stairs from a point
directly above the top riser to a point directly above the lowest
riser of the stairway.  The ends of the handrail shall be returned
into a wall or shall terminate in newel post or safety terminals.
A minimum clear space of 1 1/2 inches (38 mm) shall be
provided between the wall and the handrail.

Exceptions:
1.  Handrails shall be permitted to be interrupted by a

newel post at a turn.
2.  The use of a volute, turnout or starting easing shall be

allowed over the lowest tread.
(15)  Section R311.5.6.3 is deleted and replaced with the

following:
R311.5.6.3 Handrail grip size.  The handgrip portion of

handrails shall have a circular cross section of 1 1/4 inches
(32mm) minimum to 2 5/8 inches (67mm) maximum.  Edges
shall have a minimum radius of 1/8 inch (3.2mm).

Exception:  Non-circular handrails shall be permitted to
have a maximum cross sectional dimension of 3.25 inches
(83mm) measured 2 inches (51 mm) down from the top of the
crown.  Such handrail is required to have an indentation on both
sides between 0.625 inch (16mm) and 1.5 inches (38mm) down
from the top or crown of the cross section.  The indentation
shall be a minimum of 0.25 inch (6mm) deep on each side and
shall be at least 0.5 inch (13 mm)high.  Edges within the
handgrip shall have a minimum radius of 0.0625 inch (2 mm).
The handrail surface shall be smooth with no cusps so as to
avoid catching clothing or skin.

(16)  Section R313 is deleted and replaced with the
following:

R313.1 Single- and multiple-station smoke alarms. Single-
and multiple-station smoke alarms shall be installed in the
following locations:

1.  In each sleeping room.
2.  Outside of each separate sleeping area in the immediate

vicinity of the bedrooms.
3.  On each additional story of the dwelling, including

basements and cellars but not including crawl spaces and
uninhabitable attics.  In dwellings or dwelling units with split
levels and without an intervening door between the adjacent
levels, a smoke alarm installed on the upper level shall suffice
for the adjacent lower level provided that the lower level is less
than one full story below the upper level.

All smoke alarms shall be listed and installed in accordance
with the provisions of this code and the household fire warning
equipment provision of NFPA 72.

R313.2 Carbon monoxide alarms.  In new residential
structures regulated by this code that are equipped with fuel
burning appliances, carbon monoxide alarms shall be installed
on each habitable level.  All carbon monoxide detectors shall be
listed and comply with U.L. 2034 and shall be installed in
accordance with provisions of this code and NFPA 720.

R313.3 Interconnection of alarms.  When multiple alarms
are required to be installed within an individual dwelling unit,
the alarm devices shall be interconnected in such a manner that
the activation of one alarm will activate all of the alarms in the
individual unit.  The alarm shall be clearly audible in all
bedrooms over background noise levels with all intervening
doors closed.  Approved combination smoke- and carbon-
monoxide detectors shall be permitted.

R313.4 Power source.  In new construction, the required
alarms shall receive their primary power from the building
wiring when such wiring is served from a commercial source,
and when primary power is interrupted, shall receive power
from a battery.  Wiring shall be permanent and without a
disconnecting switch other than those required for overcurrent
protection.  Alarms shall be permitted to be battery operated
when installed in buildings without commercial power or in
buildings that undergo alterations, repairs, or additions
regulated by Section R313.5

R313.5 Alterations, repairs and additions.  When interior
alterations, repairs or additions requiring a permit occur, or
when one or more sleeping rooms are added or created in
existing dwellings, the individual dwelling unit shall be
provided with alarms located as required for new dwellings; the
alarms shall be interconnected and hard wired.

Exceptions:
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1.  Alarms in existing areas shall not be required to be
interconnected and hard wired where the alterations or repairs
do not result in the removal of interior wall or ceiling finishes
exposing the structure, unless there is an attic, crawl space, or
basement available which could provide access for hard wiring
and interconnection without the removal of interior finishes.

2.  Repairs to the exterior surfaces of dwellings are exempt
from the requirements of this section.

(17)  In Section 317.3.2 Exception 1.1 is deleted and
replaced with the following:

1.1  By a horizontal distance of not less than the width of
a stud space regardless of stud spacing, or

(18) In Section R403.1.4.1 exception 1 is deleted and
replaced with the following:

1.  Freestanding accessory structures, not intended for
human occupancy, with an area of 1,000 square feet (93m ) or2

less, of wood framed construction, with an eave height of 10 feet
(3048 mm) or less shall not be required to be protected.

(19)  In Section R403.1.6 the exception is deleted and
replaced with the following exceptions:

Exceptions:
1.  Foundation anchor straps, spaced as required to provide

equivalent anchorage to 1/2 inch diameter (12.7 mm) anchor
bolts.

2.  When anchor bolt spacing does not exceed 32 inches
(813 mm) apart, anchor bolts may be placed with a minimum of
two bolts per plate section located not less than 4 inches (102
mm) from each end of each plate section at interior bearing
walls, interior braced wall lines and at all exterior walls.

(20)  In Section R403.1.6.1 the following exception is
added at the end of Item 2 and Item 3:

Exception: When anchor bolt spacing does not exceed 32
inches (816 mm) apart, anchor bolts may be placed with a
minimum of two bolts per plate section located not less than 4
inches (102 mm) from each end of each plate section at interior
bearing walls, interior braced wall lines and at all exterior walls.

(21)  Section R703.6 is deleted and replaced with the
following:

R703.6 Exterior plaster.
R703.6.1 Lath. All lath and lath attachments shall be of

corrosion-resistant materials.  Expanded metal or woven wire
lath shall be attached with 1 1/2 inch-long (38 mm), 11 gage
nails having 7/16 inch (11.1 mm) head, or 7/8-inch-long (22.2
mm), 16 gage staples, spaced at no more than 6 inches (152
mm), or as otherwise approved.

R703.6.2 Weather-resistant barriers.  Weather-resistant
barriers shall be installed as required in Section R703.2 and,
where applied over wood-based sheathing, shall include a
weather-resistive vapor permeable barrier with a performance at
least equivalent to two layers of Grade D paper.

R703.6.3 Plaster.  Plastering with portland cement plaster
shall be not less than three coats when applied over metal lath
or wire lath and shall be not less than two coats when applied
over masonry, concrete or gypsum backing.  If the plaster
surface is completely covered by veneer or other facing material
or is completed concealed, plaster application need be only two
coats, provided the total thickness is as set forth in Table
R702.1(1).  On wood-frame construction with an on-grade floor
slab system, exterior plaster shall be applied in such a manner as
to cover, but not extend below, lath, paper and screed.

The proportion of aggregate to cementitious materials shall
be as set forth in Table R702.1(3).

(22)  In Section R703.8, number 8 is added as follows:
8.  At the intersection of foundation to stucco, masonry,

siding, or brick veneer with an approved corrosive-resistance
flashing with a 1/2" drip leg extending past exterior side of the
foundation.

(23)  A new Section G2401.2 is added as follows:
G2401.2 Meter Protection.  Gas meters shall be protected

from physical damage, including falling ice and snow.
(24)  Section P2602.3 is added as follows:
P2602.3 Individual water supply.  Where a potable public

water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1 and 73-3-25,
Utah Code Ann. (1953), as amended, as administered by the
Department of Natural Resources, Division of Water Rights.  In
addition, the quality of the water shall be approved by the local
health department having jurisdiction.

(25)  Section P2602.4 is added as follows:
P2602.4 Sewer required.  Every building in which

plumbing fixtures are installed and all premises having drainage
piping shall be connected to a public sewer where the sewer is
within 300 feet of the property line in accordance with Section
10-8-38, Utah Code Ann, (1953), as amended; or an approved
private sewage disposal system in accordance with Rule R317-
501 through R317-513 and Rule R317-5, Utah Administrative
Code, as administered by the Department of Environmental
Quality, Division of Water Quality.

(26)  Section P2603.2.1 is deleted and replaced with the
following:

P2603.2.1 Protection against physical damage.  In
concealed locations where piping, other than cast-iron or
galvanized steel, is installed through holes or notches in studs,
joists, rafters, or similar members less than 1 1/2 inch (38 mm)
from the nearest edge of the member, the pipe shall be protected
by shield plates.  Protective shield plates shall be a minimum of
1/16 inch-thick (1.6 mm) steel, shall cover the area of the pipe
where the member is notched or bored, and shall be at least the
thickness of the framing member penetrated.

(27)  Section P2801.2.1 is added as follows:
P2801.2.1 Water heater seismic bracing.  In Seismic

1 2Design Categories C, D  and D , water heaters shall be anchored
or strapped in the upper third of the appliance to resist a
horizontal force equal to one third the operating weight of the
water heater, acting in any horizontal direction, or in accordance
with the appliance manufacturers recommendations.

(28)  Section P2902.1.1 is added as follows:
P2902.1.1 Backflow assembly testing.  The premise owner

or his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly.

(29)  Section P3003.2.1 is added as follows:
Section P3003.2.1 Improper Connections.  No drain,

waste, or vent piping shall be drilled and tapped for the purpose
of making connections.

(30)  In Section P3103.6, the following sentence is added
at the end of the paragraph:

Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(31)  In Section P3104.4, the following sentence is added
at the end of the paragraph:

Horizontal dry vents below the flood level rim shall be
permitted for floor drain and floor sink installations when
installed below grade in accordance with Chapter 30, and
Sections P3104.2  and P3104.3.  A wall cleanout shall be
provided in the vertical vent.

(32)  Chapter 43, Referenced Standards, is amended as
follows:

The following reference standard is added:
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TABLE

USC-     Foundation for Cross-Connection          Section P2902
FCCCHR   Control and Hydraulic Research
9th      University of Southern California
Edition  Kaprielian Hall 300
Manual   Los Angeles CA 90089-2531
of Cross
Connection
Control

(33)  In Chapter 43, the following standard is added under
NFPA as follows:

TABLE

720-98   Recommended Practice for the Installation     R313.2
         of Household Carbon Monoxide (CO) Warning
         Equipment

R156-56-712.  Local Amendments to the IRC.
The following are adopted as amendments to the IRC to be

applicable to the following jurisdictions:
(1)  City of Farmington:
Sections R324.1 and R324.2 are added as follows:
R324.1  When required.  An automatic sprinkler system

shall be installed throughout every dwelling in accordance with
NFPA 13-D, when any of the following conditions are present:

1.  the structure is over two stories high, as defined by the
building code;

2.  the nearest point of structure is more than 150 feet from
the public way;

3.  the total floor area of all stories is over 5,000 square feet
(excluding from the calculation the area of the basement and/or
garage); or

4.  the structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined by
the Chief, this criteria shall not apply).

R324.2  Installation requirements and standards. Such
sprinkler system shall be installed in basements, but need not be
installed in garages, under eves or in enclosed attic spaces,
unless required by the Chief. Such system shall be installed in
accordance with NFPA 13-D.

(2)  Morgan City Corp:
Section R105.2 Work Exempt From Permit, the following

is added:
10.  Structures intended to house farm animals, or for the

storage of feed associated with said farm animals when all the
following criteria is met:

a.  The parcel of property involved is zoned for the keeping
of farm animals or has grand fathered animal rights.

b.  The structure is setback not less than 50 feet from the
rear or side of dwellings, and not less than 10 feet from property
lines and other structures.

c.  The structure does not exceed 1000 square feet of floor
area, and is limited to 20 feet in height.  Height is measured
from the average grade to the highest point of the structure.

d.  Before construction, a site plan is submitted to, and
approved by the building official.

Electrical, plumbing, and mechanical permits shall be
required when that work is included in the structure.

(3)  Morgan County:
Section R105.2 Work Exempt From Permit, the following

is added:
10.  Structures intended to house farm animals, or for the

storage of feed associated with said farm animals when all the
following criteria is met:

a.  The parcel of property involved is zoned for the keeping
of farm animals or has grand fathered animal rights.

b.  The structure is set back not less than required by the

Morgan County Zoning Ordinance for such structures, but not
less than 10 feet from property lines and other structures.

c.  The structure does not exceed 1000 square feet of floor
area, and is limited to 20 feet in height.  Height is measured
from the average grade to the highest point of the structure.

d.  Before construction, a Land Use Permit must be applied
for, and approved, by the Morgan County Planning and Zoning
Department.

Electrical, plumbing, and mechanical permits shall be
required when that work is included in the structure.

(4)  City of North Salt Lake:
Sections R324.1 and R324.2 are added as follows:
R324.1 When Required. An automatic sprinkler system

shall be installed throughout every dwelling when the following
condition is present:

1.  The structure is over 6,200 square feet.
R324.2 Installation requirements and standards. Such

sprinkler system shall be installed in basements, but need not be
installed in garages, under eves, or in enclosed attic spaces,
unless required by the fire chief.  Such system shall be installed
in accordance with NFPA 13-D.

(5)  Park City Corporation and Park City Fire District:
Section R905.7 is deleted and replaced with the following:
R905.7  Wood shingles. The installation of wood shingles

shall comply with the provisions of this section.
Wood roof covering is prohibited in areas with a combined

rating of more than 11 using the following tables with a score of
9 for weather factors.

TABLE
WILDFIRE HAZARD SEVERITY SCALE

     RATING              SLOPE               VEGETATION
       1         less than or equal to 10%  Pinion-juniper
       2         10.1 - 20%                 Grass-sagebrush
       3         greater than 20%    Mountain brush or softwoods

PROHIBITION/EXEMPTION TABLE
     RATING                       WOOD ROOF PROHIBITION
     less than or equal to 11     wood roofs are allowed
     greater than or equal to 12  wood roofs are prohibited

Section R905.8 is deleted and replaced with the following:
R905.8  Wood Shakes.  The installation of wood shakes

shall comply with the provisions of this section.  Wood roof
covering is prohibited in areas with a combined rating of more
than 11 using the following tables with a score of 9 for weather
factors.

TABLE
WILDFIRE HAZARD SEVERITY SCALE

     RATING              SLOPE               VEGETATION
       1         less than or equal to 10%  Pinion-juniper
       2         10.1 - 20%                 Grass-sagebrush
       3         greater than 20%    Mountain brush or softwoods

PROHIBITION/EXEMPTION TABLE

     RATING                       WOOD ROOF PROHIBITION
     less than or equal to 11     wood roofs are allowed
     greater than or equal to 12  wood roofs are prohibited

Appendix K is adopted.

KEY:  contractors, building codes, building inspection,
licensing
January 1, 2006 58-1-106(1)(a)
Notice of Continuation May 16, 2002 58-1-202(1)(a)

58-56-1
58-56-4(2)

58-56-6(2)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-74.  Certified Court Reporters Licensing Act Rules.
R156-74-101.  Title.

These rules shall be known as the "Certified Court
Reporters Licensing Act Rules."

R156-74-102.  Reserved.
Reserved.

R156-74-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 74.

R156-74-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-307.

R156-74-303.  Renewal Cycle - Procedure.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 74 is established by rule in
Section 58-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-74-304.  Continuing Education.
(1)  In accordance with Subsection 58-74-303(2), the

standards for the continuing education requirement for renewal
of a certified court reporter shorthand reporter license shall be
the standards established by the National Court Reporters
Association, Council of the Academy of Professional Reporters
Continuing Education Program, revised October 1, 1998, which
is hereby adopted and incorporated by reference.

(2)  In accordance with Subsection 58-74-303(2), the
requirements and standards for the continuing education
requirement for renewal of a certified court reporter voice
reporter license shall be the standards established by the
National Verbatim Reporters Association, Council of the
Academy of Professional Reporters Continuing Education
Program, effective January 1, 2006, which is hereby adopted
and incorporated by reference.

KEY:  court reporting, licensing, shorthand reporter,
certified court reporter
February 16, 2006 58-74-101
Notice of Continuation February 2, 2004 58-74-303(2)

58-1-106(1)
58-1-202(1)
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R235.  Community and Culture, Olene Walker Housing
Loan Fund.
R235-1.  Olene Walker Housing Loan Fund (OWHLF).
R235-1-1.  Authority.

(1)  Pursuant to Section 9-4-701 et seq., Utah Code, the
Olene Walker Housing Loan Fund Board (OWHLF) determines
how federal and state monies deposited to the fund shall be
allocated and distributed.

(2)  An Allocation Plan governs the allocation and
distribution of funds.  The Allocation Plan may be amended
from time to time as new guidelines and regulations are issued
or as the Board deems necessary to carry out the goals of the
OWHLF.

R235-1-2.  Purpose.
(1)  Pursuant to Subsection 9-4-702(1)(a), the Division of

Housing and Community Development (HCD) shall administer
the OWHLF as the designee of the executive director of the
Department of Community and Culture (DCC).

(2)  The objective of the OWHLF is to develop housing
that is affordable to very low, low and moderate-income persons
through a fair and competitive process.

(3)  In administering this fund, this rule incorporates by
reference 24 CFR 84-85 as authorized under Utah Code
Annotated Section 9-4-703 through 708.

R235-1-3.  Definitions.
In addition to terms defined in Section 9-4-701:
(1)  "Application" means the form provided and required

by HCD to be submitted to request funds from the OWHLF.
(2)  "Board" means the Olene Walker Housing Loan Fund

Board.
(3)  "BRC" means a Board Review Committee(s),

consisting of members selected by the Board.
(4)  "Consolidated Plan" means a plan of up to five years

in length that describes community needs, resources, priorities
and proposed activities to be undertaken under certain HUD
programs, including Community Development Block Grant
(CDBG), HOME, Emergency Shelter Grant and Housing
Opportunities for Persons with AIDS (HOPWA).

(5)  "Subsidy-layering" means an evaluation of the project
conducted by HCD staff to ensure that the lowest amount of
HOME funds necessary to provide affordable housing are
invested in the project.

(6)  "HOME, CDBG, or HOPWA" means HUD programs
that provide funds for housing and community needs.

(7)  "Affordable Housing" means assisting persons at or
below 80% of area median income (as defined by HUD) to find
decent, and safe housing at a reasonable cost.

(8)  "Loan" means funds provided with the requirement of
repayment of principal and interest over a fixed period of time.

(9)  "Grant" means funds provided with no requirement or
expectation of repayment.

(10)  "Local Agency" means public housing authorities,
counties, cities, towns, and association of governments.

(11)  "Funding Cycle" means period of time in which
OWHLF funds are allocated.

(12)  "Allocation Plan" means an annual plan that describes
housing needs, priorities, funding sources, and the process and
policies to request funds from the OWHLF.

R235-1-4.  Applicant and Project Eligibility.
(1)  The Board shall consider for funding, only those

applications submitted by an eligible applicant as defined in
Section 9-4-706, Utah Code.

(2)  The Board shall consider for funding only those
eligible projects as defined in Section 9-4-705, Utah Code and
meet one or more of the following priorities established by the
Board:

(a)  Efficiently utilize funds, through cost containment and
resource leveraging,

(b)  Provide that largest numbers of units shall charge the
lowest monthly rental amount at levels that are attainable over
the longest periods of time,

(c)  Provide the most equitable geographic distribution of
resources,

(d)  Provide housing for special-needs populations
including: (i) transitional housing, (ii) elderly and frail elderly
housing, and (iii) housing for physically and mentally disabled
persons,

(e)  Strengthen and expand the abilities of local
governments, non-profits organizations and for-profit
organizations to provide affordable housing,

(f)  Assist various Community Housing Development
Organizations (CHDO) in designing and implementing
strategies to create affordable housing, and

(g)  Promote partnerships among local government, non-
profit and for-profit organizations, and CHDO.

(h)  Meet the goals of the Utah Consolidated Plan and any
local area plans regarding affordable housing.

R235-1-5.  Application Requirements.
(1)  OWHLF funds shall be distributed in accordance with

an application process defined in this rule. Funds shall be issued
during a scheduled funding cycle.  The Board conducts four
cycles during a calendar year.

(2)  An applicant seeking to obtain funds shall submit a
completed application form furnished by the Division of HCD
prior to the cycle's deadline.

(3)  All completed applications will be reviewed by staff,
which will present the application to the Board Review
Committee (BRC) during the cycle in which the application is
received.  Applications will be ranked and scored according to
how completely each application meets the criteria established
by the Board.

(4)  Applicants submitting incomplete applications will be
notified of deficiencies.  Each incomplete request(s) will be held
in a file, pending submission of all required information by the
applicant.

(5)  A decision on each application will generally be made
no later than the award notification date for each cycle. The
Board may delay final decisions in order to accommodate
scheduling and processing problems peculiar to each cycle.

(6)  The Board may modify a given cycle and change
submission deadlines to dates other than those previously
scheduled.  In doing so, the Board will make reasonable efforts
to inform interested parties of such modifications.

(7)  For Single-Family Program applicants, the Board may
delegate responsibilities to local agencies for application intake,
processing, approval, project development, construction
oversight, and management.  Local agencies will be governed by
policies and procedures approved by the Board.

R235-1-6.  Project Selection Process.
(1)  The BRC shall select applications for funding

according to the following process and requirements as outlined
in the Allocation Plan:

(a)  Project underwriting and threshold review,
(b)  Scoring and documentation review,
(c)  Market study and project reasonableness review,
(d)  Calculation of OWHLF subsidy amount.

R235-1-7.  Funding Approval.
(1)  After each application has been processed and the

funding amount has been determined for a given cycle, staff will
present projects to the BRC at its next regularly scheduled
meeting. The BRC shall hear comments from applicants at the
committee meeting and obtain sufficient information to inform
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the full board about the project, its financial structure, and
related general information.

(2)  A copy of the BRC recommendation, including all
conditional requirements imposed by the BRC and staff, shall
become a part of the permanent record and placed in the
applicant's file.  Recommendations will be presented at the next
regularly scheduled quarterly Board meetings.  The board will
approve, deny, or delay the application.

(3)  An applicant may request a change in the terms as
outlined in the original motion of the board by reapplying to
HCD, with all updated, applicable financial information
included, in subsequent funding rounds.

R235-1-8.  Project Reporting.
(1)  All projects receiving funding approval will be

required to provide status reports at a scheduled frequency, in a
format prescribed by the staff, and approved by the Board.

(2)  Projects that have not begun construction within one
year from the date of approval for funding must submit to staff
a summary of significant progress made to date and an
explanation of why the project is behind schedule.  Staff will
present this information to the BRC.

(3)  The BRC may choose to extend the period of the
project, to rescind the approval, or require the project to re-
apply in accordance with current parameters.

R235-1-9.  Compliance Monitoring.
(1)  Monitoring of the project by HCD staff will be

completed to ensure program compliance.  Program non-
compliance or lack of response to inquiries from staff will be
reported to the HCD administration, the Board, HUD, and the
Attorney General's Office as deemed necessary.

R235-1-10.  Administration Fees.
(1)  The local agencies listed below may use previously

designated funds for project administration costs as approved by
the Board.  Such projects are still subject to on-site
administrative supervision, staff oversight, or monitoring by
HDC.  The agencies include:

(a)  Public Housing Authorities.
(b)  Counties, cities and towns.
(c)  Associations of Governments.
(2)  The agencies shall be expected to demonstrate a

significant level of business management and administrative
experience and ability in order to receive administrative funds.
They shall also demonstrate an acceptable level of background
and experience to perform housing rehabilitation/reconstruction
and implementation functions.

R235-1-11.  Financial Subsidy Review.
(1)  HCD staff shall conduct "subsidy layering" reviews on

projects that directly or indirectly receive financial assistance
from the U.S. Department of Agriculture Rural Development
Service ("RD or RDS"), or the U.S. Department of Housing and
Urban Development ("HUD") exclusive of HOME, CDBG, or
HOPWA assistance, (i.e., the "Subsidy Layering Review").

(2)  Subsidy Layering Reviews shall be conducted in
accordance with guidelines established by RD and HUD with
respect to the review of any financial assistance provided by or
through these agencies to the project and shall include a review
of:

(a)  The amount of equity capital contributed to a project
by investors,

(b)  The project costs including developer fees, and
(c)  The contractor's profit, syndication costs and rates.
(3)  In the course of conducting the review, the staff may

disclose or provide a copy of the application to RD or HUD for
their review and comments and shall take any other action
deemed necessary to satisfy its obligations under the respective

review requirements.  HCD staff will accept a review completed
by Utah Housing Corporation (UHC).

R235-1-12.  Sharing of Information.
(1)  Application information may be shared with

participating lenders, IRS and UHC.
(2)  In administering this program, the HCD staff shall

conduct all functions in accordance with the provisions of the
state GRAMA statute and the federal Freedom of Information
Act.

R235-1-13.  Portfolio Management.
(1)  HCD staff will track the status of the OWHLF

portfolio to assess any problem loans needing special loan
servicing.  Staff will make recommendations to the BRC
regarding loan review, changes, and approvals.

(2)  HCD staff will work with the board and the Attorney
General's office to develop policies and procedures to govern
special portfolio management issues such as loan restructuring,
bankruptcies, and asset disposal.

KEY:  Olene Walker Housing Loan Fund, affordable
housing, housing development
March 1, 2006 9-4-704(5)(a)
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R270.  Crime Victim Reparations, Administration.
R270-1.  Award and Reparation Standards.
R270-1-1.  Authorization and Purpose.

As provided in Section 63-25a-406 the purpose of this rule
is to provide interpretation and standards for the administration
of crime victim reparations.

R270-1-2.  Funeral and Burial Award.
A.  Pursuant to Subsection 63-25a-411(4)(f), total award

for funeral and burial expenses is $7,000 for any reasonable and
necessary charges incurred directly relating to the funeral and
burial of a victim.  This amount includes transportation of the
deceased.  Allowable expenses in this category may include the
emergency acquisition of a burial plot for victims who did not
previously possess or have available to them a plot for burial.

B.  Transportation of secondary victims to attend a funeral
and burial service shall be considered as an allowable expense
in addition to the $7,000.

C.  Loss of earnings for secondary victims to attend a
funeral and burial service shall be allowed as follows:

1.  Three days in-state
2.  Five days out-of-state
D.  When a victim dies leaving no identifying information,

claims made by a provider cannot be considered.

R270-1-3.  Negligent Homicide and Hit and Run Claims.
A.  Negligent homicide claims shall be considered

criminally injurious conduct as defined in Subsection 63-25a-
402(9).

B.  Pursuant to Subsection 63-25a-402(9)(a), criminally
injurious conduct shall not include victims of hit and run crimes.

R270-1-4.  Counseling Awards.
A.  Pursuant to Subsections 63-25a-402(20) and 63-25a-

411(4)(c), out-patient mental health counseling awards are
subject to limitations as follows:

1.  The reparation officer shall approve a standardized
treatment plan.

2.  The cost of initial evaluation and testing may not exceed
$300 and shall be part of the maximum allowed for counseling.
For purposes herein, an evaluation shall be defined as diagnostic
interview examination including history, mental status, or
disposition, in order to determine a plan of mental health
treatment.

3.  Primary victims of a crime shall be eligible for a $3500
maximum mental health counseling award.

(a)  Parents, children and siblings of homicide victims shall
be considered at the same rate as primary victims for inpatient
and outpatient counseling.

4.  Secondary victims of a crime shall be eligible for a
$2000 maximum mental health counseling award.

5.  Extenuating circumstances warranting consideration of
counseling beyond the maximum may be submitted by the
mental health provider after the maximum award has been
reached.

6.  Counseling costs will not be paid in advance but will be
paid on an ongoing basis as victim is being billed.

7.  Inpatient hospitalization, residential and day treatment
shall be reviewed by the CVR Board or contracting agency who
will make recommendations to the Reparation Officers
regarding treatment.  The CVR Board or contracting agency will
review all levels of care and assign a reimbursement percentage
based on the crime.  All cases having less than a $1000 balance
may be determined by the Reparation Officer.  Outpatient cases
shall be reviewed at the same rate as inpatient reviews.

8.  In-patient hospitalization shall only be considered when
the treatment has been recommended by a licensed therapist in
life-threatening situations.  A direct relationship to the crime
needs to be established. Acute in-patient hospitalization shall

not exceed $600 per day, which includes all ancillary expenses,
and will be considered payment in full to the provider.  Inpatient
psychiatric visits will be limited to one visit per day with
payment for the visit made to the institution at the highest rate
of the individuals providing therapy as set by rule.
Reimbursement for testing costs may also be allowed.  Parents,
children and siblings of homicide victims shall be considered at
the same rate as primary victims for inpatient hospitalization.
All other secondary victims of other crime types are excluded.

9.  Residential and day treatment shall only be considered
when the treatment has been recommended by a licensed
therapist to stabilize the victim's behavior and symptoms.  Only
facilities with 24 hour nursing care or 24 hour on call nursing
care will be compensated for residential and day treatment.
Residential and day treatment shall not be used for extended
care of dysfunctional families and containment placements.  A
direct relationship to the crime needs to be established.
Residential treatment shall not exceed $300 per day and will be
considered payment in full to the provider.  Residential
treatment shall be limited to 30 days, unless there are
extenuating circumstances requiring extended care.  All
residential clients shall receive routine assessments from a
psychiatrist and/or APRN at least once a week for medication
management.  Day treatment shall not exceed $200 per day and
will be capped at $10,000.  These charges will be considered
payment in full to the provider.  Parents, children and siblings
of homicide victims shall be considered at the same rate as
primary victims for residential and day treatment.  All other
secondary victims of other crime types are excluded.

10.  Wilderness programs shall not be covered as an
appropriate treatment modality when considering inpatient
hospitalization, residential or day treatment.

11.  Child sexual abuse victims under the age of 13 who
become perpetrators shall only be considered for mental health
treatment awards directly related to the victimization.
Perpetrators age 13 and over who have been child sexual abuse
victims shall not be eligible for compensation. The CVR Board
or contracting agency for managed mental health care shall help
establish a reasonable percentage regarding victimization
treatment for inpatient, residential and day treatment.  Out-
patient claims shall be determined by the Reparation Officer on
a case by case basis upon review of the mental health treatment
plan.

12.  Payment for mental health counseling shall only be
made to licensed therapists; or to individuals working towards
a license that provide certified verification of satisfactory
completion of an education and earned degree as required by the
State of Utah Department of Commerce, Division of
Professional and Occupational Licensing, working under the
supervision of a supervisor approved by the Division.  Student
interns otherwise eligible under 58-1-307(1)(b) Exceptions from
licensure, and/or the institution/facility/agency responsible for
the supervision of the student, shall not be eligible for payment
under this rule for counseling services provided by the student.

13.  Payment of hypnotherapy shall only be considered
when treatment is performed by a licensed mental health
therapist based upon an approved Treatment Plan.

14.  The following maximum amounts shall be payable for
mental health counseling:

(a)  up to $130 per hour for individual and family therapy
performed by licensed psychiatrists, and up to $65 per hour for
group therapy;

(b)  up to $90 per hour for individual and family therapy
performed by licensed psychologists and up to $45 per hour for
group therapy;

(c)  up to $70 per hour for individual and family therapy
performed by a licensed master's level therapist or an Advanced
Practice Registered Nurse, and up to $35 per hour for group
therapy.  These rates shall also apply to therapists working
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towards a license and supervised by a licensed therapist;
(d)  The above-mentioned rates shall apply to individuals

performing treatment, and not those supervising treatment.
15.  Chemical dependency specific treatment will not be

compensated unless the Reparation Officer determines that it is
directly related to the crime.  The CVR Board may review
extenuating circumstance cases.

R270-1-5.  Attorney Fees.
Pursuant to Subsection 63-25a-424(2) attorney fees shall

be made within the reparation award and not in addition to the
award.  If an award is paid in a lump sum, the attorney's fee shall
not exceed 15% of the total award; if payments are awarded on
an on going basis, attorney fees will be paid when warrants are
generated but not to exceed 15%. When appeal hearing denials
are overturned, attorney fees shall be calculated only on the
appealed reparation issue.

R270-1-6.  Reparation Awards.
Pursuant to Section 63-25a-403, reparation awards can be

made to victims of violent crime where restitution has been
ordered by the court but appears unlikely the restitution can be
paid within a reasonable time period.  However, notification of
the award will be sent to the courts, prosecuting attorneys,
Board of Pardons or probation and parole counselors indicating
any restitution monies collected up to the amount of the award
will be forwarded to the Crime Victim Reparations Trust Fund.

R270-1-7.  Abortion.
Expenses for an abortion that is permitted pursuant to

Sections 76-7-301 through 76-7-325 shall be eligible for a
reparation award as long as all the requirements of Section 63-
25a-411 have been met.

R270-1-8.  Emergency Awards.
Pursuant to Section 63-25a-422, emergency awards up to

$1000 can be granted.  No time limit is required for filing an
emergency claim.  Processing of emergency claims is three to
five days.

R270-1-9.  Loss of Earnings.
A.  Pursuant to Subsection 63-25a-411(4)(d), the 66-2/3%

of the person's weekly salary or wages is calculated on gross
earnings.

B.  Loss of earnings for primary and secondary victims may
be reimbursed for up to a maximum of twelve (12) weeks work
loss, at an amount not to exceed the maximum allowed per week
by Worker's Compensation guidelines in effect at the time of
work loss.  Reference should be made to Section R270-1-11 for
guidelines on sick leave, annual leave or bereavement leave as
a collateral source.  The Crime Victim Reparations Board may
review extenuating circumstances on loss of earnings claims.

R270-1-10.  Moving, Transportation Expenses.
A.  Pursuant to Subsection 63-25a-411(4)(a), victims of

violent crime who suffer a traumatic experience or threat of
bodily harm are allowed moving expenses up to $2000.  Board
approval is needed where extenuating circumstances exist.

B.  Transportation expenses up to $500 are allowed for
court, medical or mental health visits for primary and secondary
victims. Board approval is needed where extenuating
circumstances exist.

R270-1-11.  Collateral Source.
A.  Pursuant to Section 63-25a-413, sick leave and annual

leave shall be considered as a collateral source.  If there are
extenuating circumstances, the director may make an exception
to this requirement.

B.  Crime Victim Reparations Trust Fund monies shall be

used before State Social Services contract monies when
considering out-of-pocket expenses in child sexual abuse cases,
if the individuals qualify as victims.  If the victim qualifies for
Medicaid, the contract monies should be used first.

C.  Crime Victim Reparations Trust Fund monies shall be
used before the Utah Medical Assistance Program funds when
considering allowable benefits for victims of violent crime.

R270-1-12.  Record Retention.
A.  Pursuant to Section 63-25a-401, retention of Crime

Victim Reparations annual report and crime victim case files
shall be as follows:

1.  Annual reports and other statistical information shall be
retained in office for a period of three years and then transferred
to State Archives.

2.  Crime victim case files shall be retained in office as
needed for administrative use.  After closure or denial of a case
file, case file shall be retained in office for one year and then
transferred to State Archives.  Case files will be retained in the
State Records Center for eleven years and then destroyed.

R270-1-13.  Awards.
A.  Pursuant to Section 63-25a-421, when billing from the

providers exceeds the maximum allowed, the Reparation Officer
shall pay the bills by the date of service.  The Reparation Officer
shall solicit input from the victim when making this
determination.  When the services and the billings have
occurred at the same time, the Reparation Officer shall
determine payment on a percentage basis.

R270-1-14.  Essential Personal Property.
Pursuant to Subsection 63-25a-411(4)(h), essential

personal property covers all personal articles necessary and
essential for the health and safety of the victim.  The Reparation
Officer may allow up to $1500 for replacement of such items as
eyeglasses, hearing aids, burglar alarms, door locks, crime scene
cleanup, repair of walls and broken windows, etc.  The board
shall review any exceptions over $1500.

R270-1-15.  Subrogation.
Pursuant to Section 63-25a-419, subrogation monies

collected from the perpetrator, insurance, etc., will be placed in
the Crime Victim Reparations Trust Fund and will not be
credited toward a particular victim or claimant award amount.

R270-1-16.  Unjust Enrichment.
A.  Pursuant to Subsection 63-25a-410(1)(d), the following

criteria shall be used when considering claims involving
possible unjust enrichment of an offender:

1.  Unjust enrichment determination shall not be based
solely on the presence of the offender in the household at the
time of the award.

2.  Awards shall not be denied on the basis that the
offender would be unjustly enriched, if the victim cooperates
with investigation and prosecution of the crime and does what
is possible to prevent access by the offender to substantial
compensation.

3.  Payment to third party providers shall be made to
prevent monies intended for victim expenses be used by or on
behalf of the offender.

4.  Collateral resources such as court-ordered restitution
and medical insurance that are available to the victim from the
offender shall be examined.  However, the victim shall not be
penalized for failure of an offender to meet legal obligations to
pay for the cost of the victim's recovery.

5.  Factors to be considered in determining whether
enrichment is substantial or inconsequential include the amount
of the award and whether a substantial portion of the
compensation award will be used directly by or on behalf of the
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offender.  If the offender has direct access to a cash award
and/or if a substantial portion of it will be used to pay for his
living expenses, that portion of the award that will substantially
benefit the offender may be reduced or denied.  When
enrichment is inconsequential or minimal, the award shall not be
reduced or denied.

R270-1-17.  Prescription or Over-the-Counter Medications.
A.  Reimbursement of prescription or over-the-counter

medications used in conjunction with mental health therapy
shall be considered only for the duration of an approved
Treatment Plan.

B.  Reimbursement of prescription or over-the-counter
medications used in conjunction with medical treatment shall be
considered only during the course of treatment by the physician.

C.  Medication management rates shall be limited to a
maximum of $62.50 per thirty minute session.

R270-1-18.  Peer Review Committee.
A.  A volunteer Peer Review Committee may be

established to review issues and/or provide input to Crime
Victim Reparations staff on out-patient mental health counseling
claims.  The composition, duties, and responsibilities of this
Committee shall be defined by the Crime Victim Reparations
Board by written internal policy and procedure.

R270-1-19.  Medical Awards.
A.  Pursuant to Subsection 63-25a-411(4)(b), medical

awards are subject to limitations as follows:
1.  All medical costs must be related directly to the

victimization and all treatment must be considered usual and
customary.

2.  The reparation officer reserves the right to audit any and
all billings associated with medical care.

3.  The reparation officer will not pay any interest, finance,
or collection fees as part of the award.

4.  After the effective date of this rule, in-patient hospital
medical bills shall be reimbursed at a rate established between
the CVR office and individual hospitals and shall be considered
payment in full.  A Memorandum of Agreement shall be signed
and kept on file.

5.  Child endangerment examinations for children that have
been exposed to drugs shall be paid for when the health and
safety of the child is at risk and no other collateral source is
available.  The cost of the exam needs to be an expense incurred
by the victim.  The writing of evidentiary reports and any form
of lab testing shall not be covered as part of the examination.

R270-1-20.  Misconduct.
Pursuant to Subsections 63-25a-402(21) and 63-25a-

412(1)(b) misconduct shall be considered conduct which
contributed to the victim's injury or death or engaged in conduct
in which the victim could have reasonably foreseen could lead
to injury or death.  In determining whether the victim engaged
in misconduct, the CVR staff shall consider any behavior of the
victim that may have directly or indirectly contributed to the
victim's injury or death including consent, provocation, verbal
utterance, gesture, incitement, prior conduct of the victim or the
ability of the victim to have reasonably avoided the incident
upon which the claim is based.

R270-1-21.  Three Year Limitation.
Pursuant to Subsections 63-25a-406(1)(c) and 63-25a-

428(2) a claim for benefits expires and no further payments will
be made with regard to the claim after three years have elapsed
from the date of application with the CVR office.  All claimants
who have filed a claim for benefits with the CVR office prior to
the effective date of this rule shall be notified in writing of the
three year limitation for payment of benefits.  Any claimant who

filed a claim for benefits more than two and one-half years prior
to the effective date of this rule, other than a claim for benefits
for permanent disability or loss of support, shall be notified in
writing that they have six months in which to submit any
remaining expenses before the three year limitation is imposed
and the claim is closed.  Claims for benefits for permanent
disability or loss of support filed prior to the effective date of
this rule shall not be subject to the three year limitation.  The
Crime Victim Reparations Officers may review extenuating
circumstances on claims that have been closed because of the
Three Year Limitation rule.

R270-1-22.  Sexual Assault Forensic Examinations.
A.  Pursuant to Subsections 63-25a-402(19) and 63-25a-

411(4)(i), the cost of sexual assault forensic examinations for
gathering evidence and providing treatment may be paid by the
CVR office in the amount of $300.00 without photo
documentation and up to $600.00 with a photo examination.
The CVR office may also pay for the cost of medication and up
to 85% of the hospital expenses.  The following agency
guidelines need to be adhered to when making payments for
sexual assault forensic examinations:

1.  A sexual assault forensic examination shall be reported
to law enforcement.

2.  Victims shall not be charged for sexual assault forensic
examinations.

3.  The agency may reimburse any licensed health care
facility that provides services for sexual assault forensic
examinations.

4.  The agency may reimburse licensed medical personnel
trained to gather evidence of sexual assaults who perform sexual
assault forensic examinations.

5.  CVR may pay for the collection of evidence and not
attempt to prove or disprove the allegation of sexual assault.

6.  A request for reimbursement shall include the law
enforcement case number or be signed by a law enforcement
officer, victim/witness coordinator or medical provider.

7.  The application or billing for the sexual assault forensic
examination must be submitted to CVR within one year of the
examination.

8.  The billing for the sexual assault forensic examination
shall:

a.  identify the victim by name, address, date of birth,
Social Security number, telephone number, patient number;

b.  indicate the claim is for a sexual assault forensic
examination; and

c.  itemize services and fees for services.
9.  All collateral sources that are available for payment of

the sexual assault forensic examination shall be considered
before CVR Trust Fund monies are used.  Pursuant to
Subsection 63-25a-411(i), the Director may determine that
reimbursement for a sexual assault forensic examination will not
be reduced even though a claim could be recouped from a
collateral source.

10.  Evidence will be collected only with the permission of
the victim or the legal guardian of the victim.  Permission shall
not be required in instances where the victim is unconscious,
mentally incapable of consent or intoxicated.

11.  Restitution for the cost of the sexual assault forensic
examination may be pursued by the CVR office.

12.  Payment for sexual assault forensic examinations shall
be considered for the following:

a.  Fees for the collection of evidence, for forensic
documentation only, to include:

i.  history;
ii.  physical;
iii.  collection of specimens and wet mount for sperm; and
iv.  treatment for the prevention of sexually transmitted

disease up to four weeks.
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b.  Emergency department services to include:
i.  emergency room, clinic room or office room fee;
ii.  cultures for gonorrhea, chlamydia, trichomonas, and

tests for other sexually transmitted disease;
iii.  serum blood test for pregnancy; and
iv.  morning after pill or high dose oral contraceptives for

the prevention of pregnancy.
13.  The victim of a sexual assault that is requesting

payment by CVR for services needed or rendered beyond the
sexual assault forensic examination needs to submit an
application for compensation to the CVR office.

R270-1-23.  Loss of Support Awards.
A.  Pursuant to Subsection 63-25a-411(4)(g), loss of

support awards shall be covered on death claims only.

R270-1-24.  Rent Awards.
A.  Pursuant to Subsection 63-25a-411(4)(a), victims of

domestic violence or child abuse may be awarded a one time
only rental award for actual rent expenses of $1800 for a
maximum of three months if the following conditions apply:

1.  The perpetrator was living with the victim at the time of
the crime or the rent assistance appears directly related to the
victim's ability to distance herself/himself from the perpetrator.

2.  It appears reasonable that the perpetrator was assisting
or was solely responsible for rent.

3.  The victim agrees that the perpetrator is not allowed on
the premises.

R270-1-25.  Secondary Victim.
Secondary victims who are not primary victims pursuant to

Subsections 63-25a-402(37) and who are traumatically affected
by criminally injurious conduct shall be eligible for
compensation as prescribed by the CVR Board.  Secondary
victims include only immediate family members (spouse, father,
mother, stepparents, child, brother, sister, stepchild, stepbrother,
stepsister, or legal guardian) and anyone residing in the
household at the time of the crime who was traumatically
affected by the crime.  The CVR Board may review requests by
other individuals who are not immediate family members or do
not reside in the household.

R270-1-26.  Victim Services.
Pursuant to Subsection 63-25a-406(1)(j), the CVR Board

may approve victim service requests following receipt of an
application or request for proposal. Applications or requests for
proposals shall be submitted on a form approved by the CVR
Board.  Application requests for one time funding will be
submitted to the CVR Board for their review and decision.
Requests for ongoing funding may be approved by the CVR
Board and then forwarded to the CVR grants program for
administration and monitoring purposes.  All requests for
ongoing funding shall be reviewed annually to determine if
additional funding is warranted.  This process may be
implemented in conjunction with the annual Victims of Crime
Act (VOCA) request for proposal program.  Each request shall
comply with all CVR grant program guidelines, certifications
and assurances as determined by the director.  There is no
commitment by the CVR office that once a grant has been
funded that there will be any subsequent funding.  Continuation
of funding for new and existing projects is contingent on the
availability of funds and a determination that a sufficient reserve
has been established for reparation claims.  Awards may be
denied or limited as determined appropriate by the Board.
Decisions by the CVR Board are final and may not be appealed.
The CVR office shall review expenditures by award recipients
to insure compliance with the provisions of the request.
Recipients shall be required to provide the CVR office with all
documentation and receipts requested.

R270-1-27.  Nontraditional Cultural Services.
Cultural services rendered in accordance with recognized

spiritual or religious methods of healing, legally available in the
state of Utah, may be considered for payment.  Since a
reasonable and customary schedule of charges has not been
established, the reparation officer may require the following:  a
written itemized description of each procedure, function and/or
activity performed and an explanation of its benefit to the
victim; the location and time involved to perform such services;
and a summary of qualifications and experience which allows
the service provider to perform the services.  Services shall be
requested in lieu of traditional treatment methods.  Awards shall
be deducted from the claimant's outpatient mental health award
and shall remain within the allowed limits set upon that benefit.
The fund will not pay for intoxicating or psychotropic
substances unless prescribed by a medical practitioner licensed
to do so.  Claim will be denied if no healing benefit can be
identified.

KEY:  victim compensation, victims of crimes
January 4, 2006 63-25a-401 et seq.
Notice of Continuation December 10, 2001
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R277.  Education, Administration.
R277-602.  Special Needs Scholarships - Funding and
Procedures.
R277-602-1.  Definitions.

A.  "Annual assessment" for purposes of this rule means a
formal testing procedure carried out under prescribed and
uniform conditions that measures students' academic progress,
consistent with Section 53A-1a-705(1)(f).

B.  "Appeal" for purposes of the rule means an opportunity
to discuss/contest a final administrative decision consistent with
and expressly limited to the procedures of this rule.

C.  "Assessment team" means the individuals designated
under Section 53A-1a-703(1).

D.  "Audit of a private school" for purposes of this rule
means a financial audit provided by an independent certified
public accountant, as provided under Section 53A-1a-705(1)(b).

E.  "Board" means the Utah State Board of Education.
F.  "Days" means school days unless specifically designated

otherwise in this rule.
G.  "Disclosure to parents" for purposes of this rule means

the express acknowledgments and acceptance required under
Section 53A-1a-704(5) as part of parent application available
through schools districts.

H.  "Eligible student" for purposes of this rule means:
(1)  the student's parent resides in Utah;
(2)  the student has a disability as designated in 53A-1a-

704(2)(b); and
(3)  the student is school age.
(4)  Eligible student also means that the student was

enrolled in a public school in the school year prior to the school
year in which the student will be enrolled in a private school,
has an IEP and has obtained acceptance for admission to an
eligible private school; and

(5)  The requirement to be enrolled in a public school in the
year prior and have an IEP does not apply if:

(a)  the student is enrolled or has obtained acceptance for
admission to an eligible private school that specializes in
serving students with disabilities; and

(b)  an assessment team is able to readily determine with
reasonable certainty that the student has a disability and would
qualify for special education services if enrolled in a public
school and the appropriate level of special education services
which would be provided were the student enrolled in a public
school.

I.  "Enrollment" for purposes of this rule means that the
student has completed the school enrollment process, the school
maintains required student enrollment information and
documentation of age eligibility, the student is scheduled to
receive services at the school, the student attends regularly, and
has been accepted consistent with R277-419 and the student's
IEP.

J.  "Final administrative action" for purposes of this rule
means the concluding action under Section 53A-1a-701 through
53A-1a-710 and this rule.

K.  "Fiscal soundness of a private school" for purposes of
this rule means that the school has provided to the USOE the
information required under Section 53A-1a-705(1)(b) that
includes:

(1)  a copy of the audit completed in the school's initial
year that the school accepts scholarship audit and opinion letter
consistent with Section 53A-1a-705(1)(b) as defined by AICPA
standards;

(2)  a letter from a certified public accountant stating that
the private school:

(a)  is insured consistent with R277-602-1M; and
(b)  has sufficient funds to maintain operations for the full

school year.
L.  "Individual education program (IEP)" means a written

statement for a student with a disability that is developed,

reviewed, and revised in accordance with Board Special
Education Rules and Part B of the Individuals with Disabilities
Education Act (IDEA).

M.  "Insured" for purposes of this rule means that the
school has provided a certificate of insurance for accident and
liability insurance in the amount of $1 million, $2 million
aggregate, and proof of property and auto coverage.  Property
coverage should include coverage for employees working with
funds of the school. The insurance company providing coverage
to the school should have a Best rating of at least an A-, and be
at least a Category VI company in size.

N.  "Northwest accredited special purpose school" means
a school accredited by the Northwest Association of Accredited
Schools that is public, nonpublic, proprietary or nonprofit.  The
school has been designated by Northwest as a school that meets
the special educational needs of students under unique
circumstances.  Generally, such schools offer a limited array of
educational services and may not adhere to the state's common
school compulsory attendance laws or graduation requirements.

O.  "Private school that specializes in serving students with
disabilities" means the school:

(1)  has a student population of at least 80 percent students
with identified disabilities under Section 53A-1a-704(2); or

(2)  is a Northwest accredited special purpose school that
serves students with disabilities; or

(3)(a)  employs or contracts with special education teachers
who have a Utah educator license with special education area of
concentration.  The teachers are responsible for the evaluation,
programming, instruction, and assessment of students with
disabilities; and

(b)  employs or contracts with licensed related service
providers who are responsible for evaluation, programming,
instruction, and assessment of students with disabilities; and

(c)  the special education teachers and related service
providers deliver services within the caseload guidelines in the
Utah State Board of Education approved Special Education
Rules.

P.  "Special Needs Scholarship Appeals Committee
(Appeals Committee)" means a committee comprised of:

(1)  the special needs scholarship coordinator;
(2)  the USOE Special Education Director; and
(3)  a Board-designated special education advocate.
Q.  "USOE" means the Utah State Office of Education.
R.  "Warrant" means payment by check to a private school.

R277-602-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, Section 53A-1a-
706(5)(b) which provides for Board rules to establish timelines
for payments to private schools, Section 53A-3-410(6)(b)(i)(c)
which provides for criminal background checks for employees
and volunteers, Section 53A-1a-707 which provides for Board
rules about eligibility of students for scholarships and the
application process for students to participate in the scholarship
program, and by Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to outline responsibilities for
parents/students, public schools, school districts or charter
schools, and eligible private schools that accept scholarships
from special needs students and the State Board of Education in
providing choice for parents of special needs students who
choose to have their children served in private schools and in
providing accountability for the citizenry in the administration
and distribution of the scholarship funds.

R277-602-3.  Parent/Guardian Responsibilities.
A.  If the student is enrolled in a public school or was

enrolled in a public school in the year previous to the year in
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which the scholarship is sought, the parent/guardian shall submit
an application, available from the USOE or online at
www.usoe.org, to the school district or charter school within
which the parent/guardian resides.

(1)  The parent shall complete all required information on
the application.

(2)  Any intentional falsification, misinformation, or
incomplete information provided on the application may result
in the cancellation of the scholarship to the student and non-
payment to the private school.

B.  If the student was not enrolled in a public school in the
year previous to the year in which the scholarship is sought, but
was enrolled in a private school that specializes in serving
students with disabilities, the parent/guardian shall submit an
application to the school district in which the private school is
geographical located (school district responsible for child find
under IDEA, Sec. 612(a)(3)).  The parent/guardian shall
provide:

(1)  documentation of student's enrollment in an eligible
private school as defined under Section 53A-1a-705;

(2)  documentation following an assessment team's
evaluation that a student would qualify for special education
services and the level of services for which the student would be
eligible if enrolled in a public school.

C.  Upon completion of the application, parents of students
eligible under R277-602-3A or B above shall provide by July 1,
or later as allowed by the Board, prior to the year in which
admission is sought, the application form together with the
following documentation to the student's enrollment district that
received the scholarship application:

(1)  documentation that the parent/guardian is a resident of
the state of Utah;

(2)  documentation that the student is at least five years of
age, consistent with Section 53A-3-402(6);

(3)  documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(4)  documentation that the student has satisfied R277-602-
3A or B above;

(5)  documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705;

(6)  parent signature on acknowledgments and refusal to
consent to services on the application form consistent with
Section 53A-1a-704;

(7)  notification in writing in the second and third year to
indicate continued enrollment.

D.  A special needs scholarship shall be effective for three
years subject to renewal under Section 53A-1a-704(6).

E.  The parent shall, consistent with Section 53A-1a-
706(8), endorse the warrant received by the private school from
the USOE no more than 15 school days after the private school's
receipt of the warrant.

F.  The parent shall notify the Board in writing within five
days if:

(1)  the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2)  the student misses more than 10 consecutive days at
which point the Board may modify the payment to the private
school consistent with R277-419-1J.

G.  The parent shall cooperate and respond within 10 days
to an enrollment cross-checking request from the Board.

R277-602-4.  School District or Charter School
Responsibilities.

A.  The school district or charter school that receives the
student's scholarship application consistent with Section 53A-
1a-704(4) shall forward applications to the Board no more than

10 days following receipt of the application.
B.  The school district or charter school that received the

student's scholarship application shall:
(1)  receive applications from students/parents;
(2)  verify enrollment of the student seeking a scholarship

in previous school year within a reasonable time following
contact by the Board;

(3)  verify the existence of the student's IEP and level of
service to the USOE within a reasonable time;

(4)  provide personnel to participate on an assessment team
to determine:

(a)  if a student who was previously enrolled in a private
school that specializes in serving students with disabilities
would qualify for special education services if enrolled in a
public school and the appropriate level of special education
services which would be provided were the child enrolled in a
public school for purposes of determining the scholarship
amount consistent with Section 53A-1a-706(2);

(b)  if a student previously receiving a special needs
scholarship is entitled to receive the scholarship during the
subsequent eligibility period.

C.  Special needs scholarship students shall not be enrolled
in public or charter schools for dual enrollment or
extracurricular activities, consistent with the parents'/guardians'
assumption of full responsibility for students' services under
Section 53A-1a-704(5).

D.  School districts or charter schools shall cooperate with
the Board in cross-checking special needs scholarship student
enrollment information, as requested by the Board.

R277-602-5.  State Board of Education Responsibilities.
A.  The Board shall provide applications annually,

containing acknowledgments required under Section 53A-1a-
704(5), for parents seeking a special needs scholarship online,
at the Board offices, at school district or charter school offices,
and at charter schools no later than April 1 prior to the school
year in which admission is sought (applications for the 2005-06
school year shall be available no later than June 15).

B.  The Board shall provide a determination that a private
school meets the eligibility requirements of Section 53A-1a-705
as soon as possible but no more than 30 days after the private
school submits an application and completed documentation of
eligibility.  The Board may:

(1)  provide reasonable timelines within the application for
satisfaction of private school requirements;

(2)  issue letters of warning, require the school to take
corrective action within a time frame set by the Board, suspend
the school from the program consistent with Section 53A-1a-
708, or impose such other penalties as the Board determines
appropriate under the circumstances.

(3)  establish appropriate consequences or penalties for
private schools that:

(a)  fail to provide affidavits under Section 53A-1a-708;
(b)  fail to administer assessments, fail to report

assessments to parents or fail to report assessments to
assessment team under Section 53a-1a-705(1)(f);

(c)  fail to employ teachers with credentials required under
Section 53A-1a-705(g);

(d)  fail to provide to parents relevant credentials of
teachers under Section 53A-1a-705(h);

(e)  fail to require completed criminal background checks
under Section 53A-3-410(2) and take appropriate action
consistent with information received.

(4)  initiate complaints and hold administrative hearings,
as appropriate, and consistent with R277-602.

C.  The Board shall make a list of eligible private schools
updated annually and available no later than May 30 (June 25
for 2005-2006 school year.

D.  Information about approved scholarships and
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availability and level of funding shall be provided to scholarship
applicant parents/guardians no later than July 30 of each year.

E.  The Board shall mail scholarships directly to private
schools as soon as reasonably possible consistent with Section
53A-1a-706(8).

F.  For the 2005-06 school year, payments shall begin
September 1 to private schools.

G.  Beginning with the 2006-07 school year, the Board may
begin scholarship payments to eligible private schools no earlier
than July 1 but before payment dates established by Section
53A-1a-706(5)(a) if the parent/guardian negotiates a payment
date with the USOE, provides reasonable advance notice to the
USOE and assumes responsibility for transmission of the
payment from the USOE to the private school.

H.  If an annual legislative appropriation is inadequate to
cover all scholarship applicants and documented levels of
service, the Board shall establish by rule a lottery system for
determining the scholarship recipients, with preference provided
for under Section 53A-1a-706(1)(c)(i).

I.  The Board shall verify and cross-check with school
districts or charter school special needs scholarship student
enrollment information consistent with Section 53A-1a-706(7).

R277-602-6.  Responsibilities of Private Schools that Receive
Special Needs Scholarships.

A.  Private schools shall submit applications and by May
1 (June 15 by 2005-06 school year) and satisfy eligibility
requirements within 10 days preceding the school year of
eligibility to receive special needs scholarships consistent with
Section 53A-1a-705.

B.  Applications and appropriate documentation from
private schools for eligibility to receive special needs
scholarship students shall be provided to the USOE consistent
with Section 53A-1a-705(3).

C.  Private schools shall satisfy criminal background check
requirements for employees and volunteers consistent with
Section 53A-3-410.

D.  Private schools that seek to enroll special needs
scholarship students shall, in concert with the parent seeking a
special needs scholarship for a student, initiate the assessment
team meetings required under Sections 53A-1a-704(3) and 53A-
1a-704(6).

(1)  Meetings shall be scheduled at times and locations
mutually acceptable to private schools, applicant parents and
participating public school personnel.

(2)  Designated private school and public school personnel
shall maintain documentation of the meetings and the decisions
made for the students.

(3)  Documentation regarding required assessment team
meetings, including documentation of meetings for students
denied scholarships or services and students admitted into
private schools and their levels of service, shall be maintained
confidentially by the private and public schools, except the
information shall be provided for purposes of audit or
verification of services upon request by the USOE.

E.  Private schools receiving scholarship payments under
this rule shall provide complete student records in a timely
manner to other private schools or public schools requesting
student records if parents have transferred students under
Section 53A-1a-704(7).

F.  Private schools shall notify the Board within five days
if:

(1)  the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2)  the student misses more than 10 consecutive days of
school.

G.  Private schools shall satisfy health and safety laws and
codes under Section 53A-1a-705(1)(d) including:

(1)  the adoption of emergency preparedness response
plans that include training for school personnel and parent
notification for fire drills, natural disasters, and school safety
emergencies and

(2)  compliance with R392-200, Design, Construction,
Operation, Sanitation, and Safety of Schools.

R277-602-7.  Retroactive Scholarship Payments.
A.  Retroactive scholarship payments shall be made to

parents consistent with eligibility criteria for private schools,
private schools specializing in serving students with disabilities,
eligible students as outlined in R277-602 for the 2004-2005
school year as provided under Section 53A-1a-706(9)(a).

B.  Retroactive scholarship payments shall be made to
parents submitting required documentation no later than
September 1, 2005.

R277-602-8.  Special Needs Scholarship Appeals.
A.  A parent or legal guardian of an eligible student or a

parent or legal guardian of a prospective eligible student may
appeal any final administrative decision under this rule.

B.  The Appeals Committee may not grant an appeal
contrary to the statutory provisions of Section 53A-1a-701
through 53A-1a-710.

C.  An appeal shall be submitted in writing to the USOE
Special Needs Scholarship Coordinator at:  Utah State Office of
Education, 250 East 500 South, P.O. Box 144200, Salt Lake
City, UT 84114-4200.

(1)  The appeal opportunity is expressly limited to a written
appeal.

(2)  Appellants have no right to additional elements of due
process beyond the specific provisions of this rule.

(3)  Nothing in the appeals process established under
R277-602-8 shall be construed to limit, replace or adversely
affect parental appeal rights available under IDEA.

D.  Appeals shall be made within 15 days of written
notification of the final administrative decision.

E.  Appeals shall be considered by the Appeals Committee
within 15 days of receipt of the written appeal.

F.  The decision of the Appeals Committee shall be
transmitted to parents no more than ten days following
consideration by the Appeals Committee.

G.  Appeals shall be finalized as expeditiously as possible
in the joint interest of schools and students involved.

H.  The Appeals Committee's decision is the final
administrative action.

KEY:  special needs students, scholarships
February 15, 2006 Art X Sec 3

53A-1a-706(5)(b)
53A-3-410(6)(i)(c)

53A-1a-707
53A-1-401(3)
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R307.  Environmental Quality, Air Quality.
R307-801.  Asbestos.
R307-801-1.  Purpose and Authority.

Rule R307-801 establishes procedures and requirements
for asbestos projects and training programs, procedures and
requirements for the certification of persons engaged in asbestos
activities, and work practice standards for performing such
activities. This rule is promulgated under the authority of 19-2-
104(1)(d), (3)(r), (3)(s), (3)(t). Penalties are authorized by 19-2-
115.

R307-801-2.  Applicability and General Provisions.
(1)  Applicability.
(a)  The following persons are operators and are subject to

the requirements of R307-801:
(i)  Persons who contract for hire to conduct renovation of

structures or facilities, or to conduct demolition of structures or
facilities, except for residential outbuilding structures of less
than 100 square feet;

(ii)  Persons who conduct renovation or demolition in areas
to which the general public has unrestrained access; or

(iii)  Persons who conduct renovation or demolition in
school buildings subject to AHERA or who conduct asbestos
inspections in structures subject to TSCA Title II.

(b)  The following persons are subject to certification
requirements:

(i)  Persons required by TSCA Title II to be accredited as
inspectors, management planners, project designers, supervisors,
or workers;

(ii)  Persons who work on an asbestos project as workers,
supervisors, inspectors, project designers, or management
planners; and

(iii)  Companies that conduct asbestos projects or
inspections, create project designs, or prepare management plans
in structures or facilities.

(2)  All persons who are required by R307-801 to obtain an
approval, certification, determination or notification from the
executive secretary must obtain it in writing.

(3)  Persons wishing to deviate from the certification,
notification, work practice, or other requirements of R307-801
may do so only after requesting and obtaining the written
approval of the executive secretary.

R307-801-3.  Definitions.
The following definitions apply to R307-801:
"Adequately Wet" means sufficiently mix or penetrate with

liquid to prevent the release of particulates.  If visible emissions
are observed coming from asbestos-containing material, then
that material has not been adequately wetted. However, the
absence of visible emissions is not sufficient evidence of being
adequately wet.

"Amended Water" means a mixture of water and a chemical
wetting agent that provides control of asbestos fiber release.

"AHERA" means the federal Asbestos Hazard Emergency
Response Act of 1986 and the Environmental Protection Agency
implementing regulations, 40 CFR Part 763, Subpart E -
Asbestos-Containing Materials in Schools.

"Asbestos" means the asbestiform varieties of serpentine
(chrysotile), riebeckite (crocidolite), cummingtonite-grunerite
(amosite), anthophyllite, and actinolite-tremolite.

"Asbestos Containing Material (ACM)" means any material
containing more than one percent (1%) asbestos by the method
specified in Appendix A, Subpart F, 40 CFR Part 763 Section
1, Polarized Light Microscopy (PLM), or, if the asbestos content
is less than 10%, the asbestos concentration must be determined
by point counting using PLM procedure.

"Asbestos Inspection" means any activity undertaken to
determine the presence or location, or to assess the condition, of
asbestos-containing material or suspected asbestos-containing

material, whether by visual or physical examination, or by
taking samples of the material.  This term includes re-
inspections of the type described in AHERA, 40 CFR
763.85(b), of known or assumed asbestos-containing material
which has been previously identified.  The term does not
include the following:

(a)  Periodic surveillance of the type described in AHERA,
40 CFR 763.92(b), solely for the purpose of recording or
reporting a change in the condition of known or assumed
asbestos-containing material;

(b)  Inspections performed by employees or agents of
federal, state, or local government solely for the purpose of
determining compliance with applicable statutes or regulations;
or

(c)  Visual inspections of the type described in AHERA, 40
CFR 763.90(i), solely for the purpose of determining
completion of response actions.

"Asbestos Project" means any activity involving the
removal, renovation, repair, demolition, salvage, disposal,
cleanup, or other disturbance of regulated asbestos-containing
material greater than small scale short duration.

"Asbestos Removal" means the stripping of friable
asbestos-containing material from surfaces or components of a
structure or taking out structural components that contain or are
covered with friable ACM from a structure.

"Asbestos Survey Report" means a written report as
specified in R307-801-10(6) describing an asbestos inspection
performed by a certified asbestos inspector.

"Asbestos Waste" means any waste that contains asbestos.
This term includes filters from control devices, friable asbestos-
containing waste material, and bags or other similar packaging
contaminated with asbestos.  As applied to demolition and
renovations, this term includes materials contaminated with
asbestos including disposable equipment and clothing.

"Containerized" means sealed in a leak-tight and durable
container.

"Debris" means asbestos-containing material that has been
dislodged and has fallen from its original substrate and position
or which has fallen while remaining attached to substrate
sections or fragments, and is friable or regulated in its current
condition.

"Demolition" means the wrecking, salvage, or removal of
any load-supporting structural member of a structure together
with any related handling operations, or the intentional burning
of any structure. This includes the moving of an entire building.

"Disturb" means to disrupt the matrix of ACM or regulated
asbestos-containing material, crumble or pulverize ACM or
regulated asbestos-containing material, or generate visible
debris from ACM or regulated asbestos-containing material.

"Division" means the Division of Air Quality.
"Emergency Renovation Operation" means any asbestos

project which was not planned and results from a sudden,
unexpected event that, if not immediately attended to, presents
a safety or public health hazard, is necessary to protect
equipment from damage, or is necessary to avoid imposing an
unreasonable financial burden as determined by the Division.
This term includes operations necessitated by non-routine
failure of equipment and does not include situations caused by
the lack of planning.

"Encapsulant" means a permanent coating applied to the
surface of friable ACM for the purpose of preventing the release
of asbestos fibers.  The encapsulant creates a membrane over the
surface (bridging encapsulant) or penetrates the material and
binds its components together (penetrating encapsulant).

"Facility" means any institutional, commercial, public,
industrial, or residential structure, installation, or building,
including any structure, installation, or building containing
condominiums or individual dwelling units operated as a
residential co-operative; any ship; and any active or inactive
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waste disposal site. For purposes of this definition, any building,
structure, or installation that contains a loft used as a dwelling
is not considered a residential structure, installation, or building.
Any structure, installation or building that was previously
subject to the NESHAP is not excluded, regardless of its current
use or function. Public building and commercial building have
the same meanings as they do in TSCA Title II.

"Friable Asbestos Containing Material (Friable ACM)"
means any asbestos-containing material that, when dry, can be
crumbled, pulverized, or reduced to powder by hand pressure.

"Glovebag" means an impervious plastic bag-like
enclosure, not more than a 60 x 60 inches, affixed around an
asbestos-containing material, with glove-like appendages
through which material and tools may be handled.

"HEPA Filtration" means the high efficiency particulate air
filtration found in respirators and vacuum systems capable of
filtering particles greater than 0.3 micron in diameter with
99.97% efficiency, designed for use in asbestos-contaminated
environments.

"Inaccessible" means in a physically restricted or
obstructed area or covered in such a way that detection or
removal is prevented or severely hampered.

"Management Plan" means a document that meets the
requirements of AHERA for management plans for asbestos in
schools.

"Management Planner" means a person who prepares a
management plan for a school building subject to AHERA.

"Model Accreditation Plan (MAP)" means 40 CFR Part
763, Subpart E, Appendix C, Asbestos Model Accreditation
Plan.

"NESHAP" means the National Emission Standards for
Hazardous Air Pollutants, 40 CFR Part 61, Subpart M, the
National Emission Standard for Asbestos.

"NESHAP Amount" means combined amounts in a project
that total:

(a)  260 linear feet (80 meters) of pipe covered with
RACM;

(b)  160 square feet (15 square meters) of RACM used to
cover or coat any duct, boiler, tank, reactor, turbine, equipment,
structure, structural member, or structural component; or

(c)  35 cubic feet (one cubic meter) of RACM removed
from structural members or components where the length and
area could not be measured previously.

"NESHAP-Sized Asbestos Project" means any asbestos
project that involves at least a NESHAP amount of ACM.

"Regulated Asbestos-Containing Material (RACM)" means
friable ACM, Category I nonfriable ACM that has become
friable, Category I nonfriable ACM that will be or has been
subjected to sanding, grinding, cutting, or abrading, or Category
II nonfriable ACM that has a high probability of becoming or
has become crumbled, pulverized, or reduced to powder by the
forces expected to act on the material in the course of demolition
or renovation operations.

"Renovation" means the alteration in any way of one or
more structural components, excluding demolition.

"Small-Scale, Short-Duration (SSSD) Asbestos Project"
means an asbestos project that removes or disturbs less than 3
square feet or 3 linear feet of RACM in a facility or structure.

"Strip" means to take off ACM from any part of a structure
or structural component.

"Structural Component" means any pipe, duct, boiler, tank,
reactor, turbine, or furnace at or in a structure, or any structural
member of the structure.

"Structural Member" means any load-supporting member
of a structure, such as beams and load-supporting walls or any
non-load-supporting member, such as ceilings and non-load-
supporting walls.

"Structure" means, for the purposes of R307-801, any
institutional, commercial, residential, or industrial building,

equipment, building component, installation, or other
construction.

"TSCA Accreditation" means successful completion of
training as an inspector, management planner, project designer,
contractor-supervisor, or worker, as specified in the TSCA Title
II.

"TSCA Title II" means 15 U.S.C. 2601 et seq., Toxic
Substances Control Act, Subchapter II - Asbestos Hazard
Emergency Response, and 40 CFR Part 763, Subpart E -
Asbestos-Containing Materials in Schools, including
appendices, as in effect on July 1, 1999.

"Unrestrained Access" means without fences, closed doors,
personnel, or any other method intended to restrict public entry.

"Waste Generator" means any owner or operator of an
asbestos project covered by R307-801 whose act or process
produces asbestos waste.

"Working Day" means Monday through Friday and
includes holidays that fall on any of the days Monday through
Friday.

R307-801-4.  Adoption and Implementation of TSCA Title
II.

(1)  The provisions of TSCA Title II are adopted and
incorporated herein by reference.

(2)  Implementation of the provisions of 40 CFR Part 763,
Subpart E, except for the Model Accreditation Plan, shall be
limited to those provisions for which the EPA has waived its
requirements in accordance with 40 CFR Subpart 763.98,
Waiver; delegation to State, as published at 52 FR 41826,
(October 30, 1987).

R307-801-5.  Company Certifications.
(1)  All persons must have an Asbestos Company

Certification before contracting for hire to conduct asbestos
inspections, create management plans, create project designs,
monitor asbestos projects, or to remove or otherwise disturb
more than the SSSD amount of asbestos.

(2)  To obtain Utah Asbestos Company Certification, all
persons shall submit a completed application for certification on
a form provided by the executive secretary.

(3)  Unless revoked or suspended, a company certification
shall remain in effect until the end of the calendar year in which
it was issued.

R307-801-6.  Individual Certification.
(1)  To obtain certification as a worker, supervisor,

inspector, project designer, or management planner, each person
shall first:

(a)  Provide personal identifying information;
(b)  Pay the appropriate fee;
(c)  Fill out the appropriate form provided by the executive

secretary;
(d)  Provide certificates of initial and current training that

demonstrate accreditation in the corresponding discipline.  Any
of the following TSCA accreditation courses is acceptable
unless the executive secretary has determined that the course
does not meet the requirements of TSCA accreditation training
required by R307-801:  courses approved by the executive
secretary, approved in a state that has a Contractor Accreditation
Program that meets the TSCA Title II Appendix C Model Plan,
or approved by EPA under TSCA Title II.

(2)  Duration and Renewal of Certification.
(a)  Unless revoked or suspended, a certification shall

remain in effect until the expiration date of the current
certificate of TSCA accreditation for the specific discipline.

(b)  To renew certification, the individual shall first:
(i)  Submit a completed application for renewal on a form

provided by the executive secretary; and
(ii)  Submit a current certificate of TSCA accreditation for
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initial or refresher training in the appropriate discipline.

R307-801-7.  Denial and Cause for Suspension and
Revocation of Company and Individual Certifications.

(1)  An application for certification may be denied if the
individual, applicant company, or any principle officer of the
applicant company has a documented history of noncompliance
with the requirements, procedures, or standards established by
R307-801, R307-214, which incorporates 40 CFR Part 61,
Subpart M, the National Emission Standard for Asbestos,
AHERA, or with the requirements of any other entity regulating
asbestos activities and training programs.

(2)  The executive secretary may revoke or suspend any
certification based upon documented violations of any
requirement of R307-801, AHERA, or 40 CFR Part 61, Subpart
M, including but not limited to:

(a)  Falsification of or knowing omission in any written
submittal required by those regulations;

(b)  Permitting the duplication or use of a certificate or
TSCA accreditation for the purpose of preparing a falsified
written submittal; or

(c)  Repeated work practice violations.

R307-801-8.  Approval of Training Courses.
(1)  To obtain approval of a training course, the course

provider shall first provide a written application to the executive
secretary that includes:

(a)  Name, address, phone number, and institutional
affiliation of person sponsoring the course;

(b)  The course curriculum;
(c)  A letter that clearly indicates how the course meets the

Model Accreditation Plan and R307-801 requirements for
length of training in hours or days, amount and type of hands-on
training, examinations, including length, format, example of
examination or questions, and passing scores, and topics
covered in the course;

(d)  A copy of all course materials, including student
manuals, instructor notebooks, handouts, etc.;

(e)  Names and qualifications of all course instructors,
including all academic credentials and field experience in
asbestos abatement; and

(f)  Description and an example of numbered certificates
issued to students who attend the course and pass the
examination.  The certificate shall include a unique certificate
number, the name of the student and the course completed, the
dates of the course and the examination, an expiration date one
year from the date the student completed the course and
examination, the name, address, and telephone number of the
training provider that issued the certificate, and a statement that
the person receiving the certificate has completed the requisite
training for TSCA accreditation.

(2)  To maintain approval of a training course, the course
provider shall:

(a)  Provide training that meets the requirements of R307-
801 and the MAP;

(b)  Provide the executive secretary with the names, social
security numbers or government-issued picture identification
card number, and certificate numbers of all persons successfully
completing the course within 30 days of successful completion;

(c)  Keep the records specified for training providers in the
MAP for three years;

(d)  Permit the executive secretary or authorized
representative to attend, evaluate and monitor any training
course without receiving advance notice from the executive
secretary and without charge to the executive secretary; and

(e)  Notify the executive secretary of any new course
instructor 10 working days prior to the day the new instructor
presents or teaches any course for TSCA Accreditation
purposes.  The notification shall include:

(i)  Name and qualifications of each course instructors,
including all academic credentials and field experience in
asbestos abatement; and

(ii)  A list of the courses or specific topics that will be
taught by the instructor.

(3)  All course providers that provide an AHERA training
course or refresher course in the state of Utah shall:

(a)  Notify the executive secretary of the location, date, and
time of the course at least ten days before the first day of the
course;

(b)  Update the notification as soon as possible, and no
later than the original course date, if the course is rescheduled
or cancelled before the course is held; and

(c)  Allow the executive secretary to conduct an audit of
any course provided to determine whether the course provider
meets the requirements of the MAP and of R307-801.

R307-801-9.  Renovation and Demolition:  Requirement to
Inspect.

(1)  Except as described in (2) below, the operator shall
ensure that the structure or facility to be demolished or
renovated is inspected for ACM by an inspector certified under
the provisions of R307-801-6. An asbestos survey report shall
be generated according to the provisions of R307-801-10. The
operator shall make the asbestos survey report available on site
to all persons who have access to the site for the duration of the
renovation or demolition activities, and to the executive
secretary upon request.

(2)  If the structure has been ordered to be demolished
because it is found by a local jurisdiction to be structurally
unsound and in danger of imminent collapse, the operator may
demolish the structure without having the structure or facility
inspected for asbestos. If no asbestos inspection is conducted,
the operator shall ensure that all resulting demolition debris is
disposed of as asbestos waste, according to R307-801-15. If the
demolition debris cannot be containerized, the operator shall
obtain approval for an alternative procedure from the executive
secretary.

R307-801-10.  Renovation and Demolition:  Asbestos
Inspection Procedures.

Asbestos inspectors shall use the following procedures
when conducting an asbestos inspection of facilities to be
demolished or renovated.

(1)  Determine the scope of demolition or renovation
activities.

(2)  Inspect the affected facility or part of the facility where
the demolition or renovation operation will occur.

(3)  Identify all accessible suspect ACM building materials
in the affected facility or part of the facility where the
demolition or renovation operation will occur.

(4)  Follow a sampling method approved by the executive
secretary, to demonstrate that suspect ACM does not contain
asbestos.

(5)  Assume that unsampled suspect ACM contains
asbestos and is ACM; and

(6)  Complete an asbestos survey report containing all of
the following information in a format approved by the executive
secretary:

(a)  A brief description of the affected area;
(b)  A list of all suspect materials identified in the affected

area. For each suspect material provide the following
information:

(i)  The amount of material in linear feet, square feet, or
cubic yards;

(ii)  A clear description of the distribution of the material
in the affected area;

(iii)  A statement of whether the material was assumed to
contain asbestos, sampled and shown to contain asbestos, or
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sampled and demonstrated to not contain asbestos; and
(iv)  A determination of whether the material is RACM or

may become RACM when subjected to the proposed renovation
or demolition activities.

(c)  A list of samples collected from suspect materials in the
affected area. For each sample provide the following
information:

(i)  Which suspect material, in the above list, the sample
represents;

(ii)  A clear description of the original location of the
sample;

(iii)  The types of analyses performed on the sample;
(iv)  The amounts of each type of asbestos in the sample as

indicated by the analytical results.
(d)  A list of potential locations of suspect materials that

were not accessible to inspection that may be part of the affected
area.

(7)  Floor plans or architectural drawings and similar
representations may be used to aid in conveying the location of
suspect materials or samples, but if so, they must be appended
to the asbestos survey report.

R307-801-11.  Renovation and Demolition:  Notification and
Asbestos Removal Requirements.

(1)  Demolitions.
(a)  If the amount of RACM in the structure is less than the

SSSD amount, the operator shall submit a notification of
demolition at least 10 working days before the start of
demolition, and remove the RACM before commencing
demolition.

(b)  If the amount of RACM in the structure is greater than
or equal to the SSSD amount but less than the NESHAP
amount, the operator shall submit an asbestos notification at
least 10 working days before the start of demolition and at least
one working day before commencing removal, and shall remove
the RACM according to the work practice provisions of R307-
801 before demolition proceeds.

(c)  If the amount of RACM in the structure is greater than
or equal to the NESHAP amount, the operator shall submit an
asbestos notification at least 10 working days before the
asbestos removal begins.  Demolition shall not proceed until
after all RACM has been removed from the structure.

(d)  If any structure is to be demolished by intentional
burning, the operator, in addition to the notification specified in
(a), (b) or (c), shall ensure that all ACM, including non friable
ACM and RACM, is removed from the structure before burning.

(e)  If the structure has been ordered to be demolished
because it is found by a local jurisdiction to be structurally
unsound and in danger of imminent collapse, the operator shall
submit a notification of demolition as soon as possible, but no
later than the next working day after demolition begins.

(2)  Renovations.
(a)  If the amount of RACM that would be disturbed or

rendered inaccessible by renovation activities is less than the
SSSD amount, the operator shall remove the RACM before
commencing the renovation.

(b)  If the amount of RACM that would be disturbed or
rendered inaccessible by renovation activities is greater than the
SSSD amount but smaller than NESHAP amount, the operator
shall submit an asbestos notification at least one working day
before asbestos removal begins, unless the removal was properly
included in an annual asbestos notification submitted pursuant
to (d) below, and shall remove RACM according to general
work practices of R307-801 before performing renovation
activities.

(c)  If the amount of RACM that would be disturbed or
rendered inaccessible by renovation activities is greater than or
equal to the NESHAP amount, then the operator shall submit an
asbestos notification as described below, and shall ensure that

RACM that would be disturbed by renovation activities and
non-friable ACM that may be rendered friable or regulated by
renovation activities is removed according to the work practice
and disposal requirements of R307-801. The operator shall not
commence renovation activities until the asbestos removal
process is completed.

(i)  If the renovation is an emergency renovation operation,
then the notification shall be submitted as soon as possible
before and no later than the next business day after asbestos
removal begins.

(ii)  If the renovation is not an emergency renovation
operation, then the notification shall be submitted at least ten
working days before asbestos removal begins.

(d)  The operator shall submit an annual notification
according to the requirements of 40 CFR 61.145(a)(4)(iii) no
later than 10 working days before the first day of January of the
year during which the work is to be performed in the following
circumstances:

(i)  The asbestos projects are unplanned operation and
maintenance activities;

(ii)  The asbestos projects are less than NESHAP-sized;
and

(iii)  The total amount of asbestos to be disturbed in a
single facility during these asbestos projects is expected to
exceed the NESHAP amount in a calendar year.

R307-801-12.  Renovation and Demolition:  Notification
Procedures and Contents.

(1)  All notifications required by R307-801 shall be in
writing on the appropriate form provided by the executive
secretary and shall be postmarked or received by the Division by
the date specified.  The type of notification and whether the
notification is original or revised shall be indicated.

(2)  If the notification is an original notification of
demolition, an original asbestos notification for a NESHAP-
sized asbestos project, or an original annual notification, the
written notice shall be sent with an original signature by U.S.
Postal Service, commercial delivery service, or hand delivery.
If U.S. Postal Service is used, the submission date is the
postmark date.  If other service or hand delivery is used, the
submission date is the date that the document is received at the
Division.

(3)  An original asbestos notification for a less than
NESHAP-sized asbestos project or any revised notification may
be submitted by any of the methods in (2), or by facsimile, by
the date specified in R307-801-11. The sender shall ensure that
the fax is legible.

(4)  All original notifications shall contain the following
information:

(a)  The name, address, and telephone number of the owner
of the structure, and of any contractor working on the project;

(b)  Whether the operation is a demolition or a renovation
project;

(c)  A description of the structure that includes the size in
square feet or square meters, the number of floors, the age, and
the present and prior uses of the structure;

(d)  The procedures, including analytical methods, used to
inspect for the presence of ACM;

(e)  The location and address, including building number
or name and floor or room number, street address, city, county,
state, and zip code of the structure being demolished or
renovated;

(f)  A description of procedures for handling the discovery
of unexpected ACM or of nonfriable ACM that has become
friable or regulated;

(g)  A description of planned demolition or renovation
work, including the demolition and renovation techniques to be
used and a description of the affected structural components.

(5)  In addition to the information in (4) above, an original
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demolition notification shall contain the following information:
(a)  An estimate of the amount of non-friable and non-

regulated ACM that will not become regulated as a result of
demolition activities and that will remain in the building during
demolition;

(b)  The starting and ending dates of demolition activities;
and

(c)  If the structure will be demolished under an order of a
state or local government agency, the name, title, and authority
of the government representative ordering the demolition, the
date the order was issued, and the date the demolition was
ordered to commence.  A copy of the order shall be attached to
the notification.

(6)  In addition to the information in (4) and (5) above, an
original asbestos notification or an annual notification shall
contain the following information:

(a)  An estimate of the approximate amount of ACM to be
stripped, including which units of measure were used;

(b)  The scheduled starting and completion dates of
asbestos removal work in a renovation or demolition;

(c)  The beginning and ending dates for preparation and
asbestos removal, and of renovation activities if applicable;

(d)  If an emergency renovation operation will be
performed, the date and hour the emergency occurred, a
description of the event and an explanation of how the event has
caused unsafe conditions or would cause equipment damage or
unreasonable financial burden;

(e)  A description of work practices and engineering
controls to be used to prevent emissions of asbestos at the
demolition or renovation work site;

(f)  The name and location of the waste disposal site where
the asbestos waste will be deposited, including the name and
telephone number of the waste disposal site contact;

(g)  The name, address, contact person, and phone number
of the waste transporters; and

(h)  The name, contact person, and phone number of the
person receiving the waste shipment record as required by 40
CFR 61.150(d)(1).

(7)  A revised notification shall contain the following
information:

(a)  The name, address, and telephone number of the owner
of the structure, and any demolition or asbestos abatement
contractor working on the project;

(b)  Whether the operation is a demolition or a renovation
project;

(c)  The date that the original notification was submitted;
(d)  The applicable original start and stop dates for asbestos

removal, renovation, or demolition;
(e)  Revised start and stop dates, if applicable, for asbestos

removal or demolition activities;
(f)  Changes in amount of asbestos to be removed, if

applicable; and
(g)  All other changes.
(8)  If a NESHAP-sized asbestos project that requires a

notification under (4) above or a demolition project that requires
a notification under (4) above will commence on a date other
than the date submitted in the original written notification, the
executive secretary shall be notified of the new starting date by
the following deadlines.

(a)  If the new starting date is later than the original starting
date, notice by telephone shall be given as soon as possible
before the original starting date and a revised notice shall be
submitted in accordance with R307-801-12(7) as soon as
possible before, but no later than, the original starting date.

(b)  If the new starting date is earlier than the original
starting date, submit a written notice in accordance with R307-
801-12(7) at least ten working days before beginning the
project.

(c)  In no event shall an asbestos project covered by this

subsection begin on a date other than the new starting date
submitted in the revised written notice.

R307-801-13.  Renovation and Demolition:  Requirements
for Certified Workers.

(1)  A supervisor who has been certified under R307-801
shall be on site during asbestos project setup, asbestos removal,
stripping, cleaning and dismantling of the project, and other
handling of uncontainerized RACM.

(2)  All persons handling greater than the SSSD amount of
uncontainerized RACM shall be workers or supervisors certified
under R307-801.

R307-801-14.  Renovation and Demolition:  Asbestos Work
Practices.

(1)  Persons performing any asbestos project shall follow
the work practices in this subsection. Where the work practices
in R307-801-14(1) and (2) are required, wrap and cut, open top
catch bags, glove bags, and mini-enclosures may be used in
combination with those work practices.

(a)  Adequately wet RACM with amended water before
exposing or disturbing it.

(b)  Install barriers and post warning signs to prevent
access to the work area. Warning signs shall conform to the
specifications of 29 CFR 1926.1101(k)(7).

(c)  Keep RACM adequately wet until it is containerized
and disposed of in accordance with R307-801-15.

(d)  Ensure that RACM that is stripped or removed is
promptly containerized.

(e)  Prevent visible particulate matter and uncontainerized
asbestos-containing debris and waste originating in the asbestos
work area from being released outside of the negative pressure
enclosure or designated work area.

(f)  Filter all waste water to 5 microns before discharging
it to a sanitary sewer.

(g)  Decontaminate the outside of all persons, equipment
and waste bags before they leave the work area.

(h)  Apply encapsulant to RACM that is exposed but not
removed during stripping.

(i)  Clean the work area, drop cloths, and other interior
surfaces of the enclosure using HEPA vacuum and wet cleaning
techniques until there is no visible residue before dismantling
barriers.

(j)  After cleaning and before dismantling enclosure
barriers, mist the space and surfaces inside of the enclosure with
a penetrating encapsulant designed for that purpose.

(k)  Handle and dispose of friable ACM or RACM
according to the disposal provisions of R307-801.

(2)  All operators of NESHAP-sized asbestos projects shall
install a negative pressure enclosure using the following work
practices.

(a)  All openings to the work area shall be covered with at
least one layer of 6 mil or thicker polyethylene sheeting sealed
with duct tape or an equivalent barrier to air flow.

(b)  If RACM debris is present, the site shall be prepared
by removing the debris using the work practice and disposal
requirements of R307-801. If the total amount of loose visible
RACM debris throughout the entire work area is less than the
SSSD amount, then site preparation may begin after notification
and before the end of the ten-day waiting period.

(c)  All persons shall enter and leave the negative pressure
enclosure or work area only through the decontamination unit.

(d)  All persons subject to R307-801 shall shower before
entering the clean-room of the decontamination unit when
exiting the enclosure.

(e)  No materials may be removed from the enclosure or
brought into the enclosure through any opening other than a
waste load-out or a decontamination unit.

(f)  The negative pressure enclosure of the work area shall



UAC (As of March 1, 2006) Printed:  March 8, 2006 Page 79

be constructed with the following specifications:
(i)  Apply at least two layers of 6 mil or thicker

polyethylene sheeting or its equivalent to the floor extending at
least one foot up every wall and seal in place with duct tape or
its equivalent;

(ii)  Apply at least 2 layers of 4 mil or thicker polyethylene
sheeting or its equivalent to the walls without locating seams in
wall or floor corners;

(iii)  Seal all seams with duct tape or its equivalent; and
(iv)  Maintain the integrity of all enclosure barriers.
(v)  Where a wall or floor will be removed as part of the

asbestos project, polyethylene sheeting need not be applied to
that component.

(g)  View ports shall be installed in the enclosure or
barriers where feasible. View ports shall be:

(i)  At least one foot tall and one foot wide;
(ii)  Made of clear material that is impermeable to the

passage of air, such as an acrylic sheet;
(iii)  Positioned so as to maximize the view of the inside of

the enclosure from a position outside the enclosure; and
(iv)  Accessible to a person outside of the enclosure.
(h)  A decontamination unit shall be constructed according

to the following specifications:
(i)  The unit shall be attached to the enclosure or work area;
(ii)  The decontamination unit shall consist of at least 3

chambers as specified by 29 CFR 1926.1101(j)(1);
(iii)  The clean room, which is the chamber that opens to

the outside, shall be no less than 3 feet wide by 3 feet long;
(iv)  The dirty room, which is the chamber that opens to the

negative pressure enclosure or the designated work area, shall be
no less than 3 feet wide by 3 feet long;

(v)  The dirty room shall be provided with an accessible
waste bag at any time that asbestos work is being done.

(i)  A separate waste load-out following the specifications
below may be attached to the enclosure for removal of
decontaminated waste containers and decontaminated or
wrapped tools from the enclosure.

(i)  The waste load-out shall consist of at least one chamber
constructed of 6 mil or thicker polyethylene walls and 6 mil or
thicker polyethylene flaps or the equivalent on the outside and
inside entrances;

(ii)  The waste load-out chamber shall be at least 3 feet
long, 3 feet high, and 3 feet wide; and

(iii)  The waste load-out supplies shall be sufficient to
decontaminate bags, and may include a water supply with
filtered drain, clean rags and clean bags.

(j)  Negative air pressure and flow shall be established and
maintained within the enclosure by:

(i)  Maintaining four air changes per hour in the enclosure;
(ii)  Routing the exhaust from HEPA filtered ventilation

units to the outside of the structure whenever possible;
(iii)  Maintaining a minimum of 0.02 column inches of

water pressure differential relative to outside pressure; and
(iv)  Maintaining a monitoring device to measure the

negative pressure in the enclosure.
(3)  In lieu of two layers of polyethylene on the walls and

the floors as required by R307-801-(2)(f)(i) and (ii), the
following work practices and controls may be used only under
the circumstances described below:

(a)  If an asbestos project is conducted in a crawl space or
pipe chase and the available space is less that 6 feet high or is
less than 3 feet wide, then the following may be used:

(i)  Drop cloths extending at least 6 feet around all RACM
to be removed, or extended to a wall and attached with duct tape
or equivalent; and

(ii)  Either glovebags, wrap and cut, or the open top catch
bag method must be used.  The open top catch bag method may
be used only if the material to be removed is pre-formed RACM
pipe insulation.

(b)  Scattered ACM.  If the RACM is scattered in small
patches, such as isolated pipe fittings, the following procedures
may be used.

(i)  Glovebags, mini-enclosures as described in R307-801-
14(5), or wrap and cut methods with drop cloths large enough
to capture all RACM fragments that fall from the work area may
be used.

(ii)  If all asbestos disturbance is limited to the inside of
negative pressure glovebags or mini-enclosure, then openings
need not be sealed and negative pressure need not be maintained
outside of the glovebags or mini-enclosure during the asbestos
removal operation.

(iii)  A remote decontamination unit may be used as
described in R307-801-14(5)(d) only if an attached
decontamination unit is not feasible.

(4)  During outdoor asbestos projects, the work practices
of R307-801-8 shall be followed, with the following
modifications:

(a)  Negative pressure need not be maintained if there is
not an enclosure;

(b)  Six mil polyethylene or equivalent drop cloth large
enough to capture all RACM fragments that fall from the work
area shall be used; and

(c)  A remote decontamination unit as described in R307-
801-14(5)(d) may be used.

(5)  Special work practices.
(a)  If the wrap and cut method is used:
(i)  The component shall be cut at least 6 inches from any

RACM on that component;
(ii)  If asbestos will be removed from the component to

accomodate cutting, the asbestos removal shall be done using a
single glove bag for each cut, and no RACM shall be disturbed
outside of a glove bag;

(iii)  The wrapping shall be leak tight and shall consist of
two layers of 6 mil polyethylene, each individually sealed with
duct tape, and all RACM between the cuts shall be sealed inside
wrap; and

(iv)  The wrapping shall remain intact and leak-tight
throughout the removal and disposal process.

(b)  If the open top catch bag method is used:
(i)  Asbestos waste bags that are leak tight and strong

enough to hold contents securely shall be used;
(ii)  The bag shall be placed underneath the stripping

operation to minimize ACM falling onto the drop cloth;
(iii)  All material stripped from the component shall be

placed in the bag;
(iv)  One worker shall hold the bag and another worker

shall strip the ACM into the bag; and
(v)  A drop cloth large enough to capture all RACM

originating in the work area shall be used.
(c)  If glove bags are used, they shall be negative pressure,

and the procedures required by 29 CFR 1926.1101(g)(5) shall
be followed.

(d)  A remote decontamination unit may be used under the
conditions set forth in R307-801-14(3)(b) or (4), or when
approved by the executive secretary.  The remote
decontamination unit and procedures shall include:

(i)  Outerwear shall be HEPA vacuumed or removed, and
additional clean protective outerwear shall be put on;

(ii)  Either polyethylene sheeting shall be placed on the
path to the decontamination unit and the path shall be blocked
or taped off to prevent public access, or workers shall be
conveyed to the remote decontamination unit in a vehicle that
has been lined with two layers of 6 mil or thicker polyethelene
sheeting or its equivalent; and

(iii)  The polyethylene path or vehicle liner shall be
removed at the end of the project, and disposed of as asbestos
waste.

(e)  Mini-enclosures, when used under approved
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conditions, shall conform to the requirements of 29 CFR
1926.1101(g)(5)(vi).

R307-801-15.  Disposal and Handling of Asbestos Waste.
(1)  Containerize ACWM while adequately wet.
(2)  Asbestos waste containers shall be leak-tight and

strong enough to hold contents securely.
(3)  Containers shall be labeled with the waste generator's

name, address, and phone number, and the contractor's name
and address, before they are removed from the work area.

(4)  Containerized RACM shall be disposed of at a landfill
which complies with 40 CFR 61.150.

(5)  The waste shipment record shall include a list of items
and the amount of asbestos waste being shipped.  The waste
generator originates and signs this document.

R307-801-16.  Records.
(1)  Certified asbestos companies shall maintain records of

all asbestos projects that they perform and shall make these
records available to the executive secretary upon request. The
records shall be retained for at least five years. Maintained
records shall include the following:

(a)  Names and state certification numbers of the asbestos
workers and supervisors who performed the asbestos project;

(b)  Location and description of the asbestos project and
amount of Friable ACM removed;

(c)  Starting and completion dates of the asbestos project;
(d)  Summary of the procedures used to comply with

applicable requirements including copies of all notifications;
and

(e)  Waste shipment records maintained in accordance with
40 CFR Part 61, Subpart M, NESHAP.

(f)  Asbestos surveys associated with the asbestos project.
(2)  All other persons subject to the inspection

requirements of R307-801-9 shall maintain copies of asbestos
survey reports for at least one year after renovation or
demolition activities have ceased, and shall make these reports
available to the executive secretary upon request.

KEY:  air pollution, asbestos, asbestos hazard emergency
response, schools
August 1, 2000 19-2-104(1)(d)
Notice of Continuation April 23, 21090-22-104(3)(r) through (t)

40 CFR Part 61, Subpart M
40 CFR Part 763, Subpart E
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-2.  General Licensing Provisions, Child Care Facilities.
R430-2-1.  Authority and Purpose.

This rule is adopted pursuant to Title 26, Chapter 39.  It
defines the standards that a person(s) must follow to obtain a
license for a child care facility.

R430-2-2. Informal Discussions.
Independent of any administrative proceeding, an applicant

may request, within 30 days, to discuss a Department decision
with Department staff.

R430-2-3.  Initial Application.
(1)  An applicant for a license shall submit to the Utah

Department of Health a completed license application on a form
furnished by the Department.

(2)  Each applicant shall comply with all regulations,
ordinances, and codes, zoning, fire, safety, sanitation, building
and licensing laws of the city and county in which the facility is
located.  The applicant shall obtain the following clearances and
submit them to the Department as part of the application:

(a)  a certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
with local and state fire codes;

(b)  a satisfactory report by a local health department for
facilities providing food service; and

(c)  a current local business license if required.
(3)  The applicant shall:
(a)  list all officers, members of the boards of directors,

trustees, stockholders, partners, or other persons who have a
greater than 25 percent interest in the facility;

(b)  provide the name, address, percentage of stock, shares,
partnership, or other equity interest of each person; and

(c)  list, for all owners, all child care facilities in the state
or other states in which they are officers, directors, trustees,
stockholders, partners, or in which they hold any interest.

(4)  The applicant shall provide the following written
assurances on all individuals listed in R430-2-3(3):

(a)  none of the persons has been convicted of a felony;
(b)  none of the persons has been found in violation of any

local, state, or federal law which arises from or is otherwise
related to the individual's relationship to a child care facility;

(c)  none of the persons within the five years prior to the
date of application had an interest in a licensed child care
facility that has been closed as a result of a settlement agreement
resulting from a license revocation; and

(d)  none of the persons has been convicted of child abuse,
neglect, or exploitation.

(5)  The applicant shall submit background clearance
documents as required in R430-6.

(6)  The applicant shall submit with the completed
application a non-refundable license fee as established in
accordance with Subsection 26-39-104(1)(c).

R430-2-4.  Initial License Issuance or Denial.
(1)  The Department shall render a decision on an initial

license application within 60 days of receipt of a complete
application.

(2)  The applicant must pay fees and reapply for a license
if the applicant does not complete the application including all
necessary submissions within six months of first submitting any
portion of an application.

(3)  Upon verification of compliance with licensing rules,
the Department shall issue a license.

(4)  The licensed capacity shall be limited by the square
footage of usable space throughout the center.  There shall be at
least 35 square feet per child.

(a)  Bathrooms, closets, lockers, staff desks, stationary

storage units, hallways, corridors, alcoves, vestibules, kitchens,
offices, and napping rooms shall not be included in calculating
indoor play space.  However furniture, fixtures, or equipment
used by children, for the care of children, and to store classroom
materials shall be included in calculating indoor play space.

(b)  Licensed capacities shall not exceed those set forth by
local ordinances.

(c)  The number of children in care at any given time shall
not exceed the capacity identified on the license.

(5)  The Department shall issue a written decision denying
a license if the applicant and the facility are not in compliance
with the rules.

(6)  Pursuant to R501-12-4(8)(h), a provider may not be
licensed to provide foster care and child care at the same time.

R430-2-5.  License Extension.
A licensee that fails to renew its license by the license

expiration date may have an additional 30 days to complete the
renewal if the licensee pays a late fee.

R430-2-6.  Expiration and Renewal.
(1)  Each license expires at midnight on the day designated

on the license as the expiration date, unless previously revoked
by the Department.

(2)  The licensee shall submit a completed license
application, applicable fees and a satisfactory report by a local
health department for facilities providing food service to the
Department 30 days before the current license expires.

(3)  The Department shall not renew a license for a child
care facility that discontinues child care services.

R430-2-8.  Change of Ownership.
(1)  A licensee whose ownership or controlling interest has

changed must submit a completed license application,
applicable clearances, and fees to the Department 30 days prior
to the proposed change.  The licensee shall obtain the following
clearances and submit them to the Department as part of the
application:

(a)  a certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
with local and state fire codes;

(b)  a satisfactory report by a local health department for
facilities providing food service; and

(c)  a current local business license if required.
(2)  A change in ownership that requires action under

subsection (1) includes any change that:
(a)  transfers the business enterprise to another person or

firm;
(b)  is a merger with another business entity if the directors

or principals in the merged entity differs by 49 percent or more
from the directors or principals of the original licensee; or

(d)  creates a separate corporation, including a wholly
owned subsidiary, if the board of directors of the separate
corporation differs by 49 percent or more from the board of the
original licensee.

(3)  A transfer between departments of government
agencies for management of a government-owned childcare
facility is not a change of ownership.

(4)  Before the Department may issue a new license for a
change of ownership, the prospective licensee shall document
that:

(a)  all documents required by rules applicable to the prior
licensee remain in the facility and have been transferred to the
custody of the new licensee; and

(b)  the prospective licensee has adopted the existing
policies and procedures manual or a new manual has been
approved by the Department and adopted by the facility
governing body before the change of ownership occurs;

(5)  The Department shall not issue a new license until the
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prospective licensee corrects all previously cited and not yet
corrected violations.  The prospective licensee may request a
new correction date before the change of ownership becomes
effective.

(6)  When the Department verifies that the facility is in
compliance with all licensing rules, the Department shall issue
a new license effective the date that the Department determines
compliance.

R430-2-9.  Change in License.
(1)  The licensee shall submit a completed license

application to amend or modify an existing license at least 30
days before any of the following proposed or anticipated
changes:

(a)  increase or decrease of licensed capacity;
(b)  change in name of facility;
(c)  change in license category;
(d)  change of license classification;
(e)  change in center director;
(f)  change in name of licensee; and
(g)  change in area where child care is provided or a change

in interior usable play space.
(2)  An increase of licensed capacity may require payment

of an additional license fee.  This fee is the difference in the
license fee for the existing and proposed capacities.

(3)  The Department may issue an amended license when
the Department verifies that the licensee and facility are in
compliance with all licensing rules.  The expiration date of the
amended license remains the same as the prior license.

R430-2-10.  License Transferability, Posting.
(1)  A license is not assignable or transferable.
(2)  The licensee shall post the license on the facility

premises in a place readily visible and accessible to the public.

R430-2-11.  Voluntary Closure.
A licensee that voluntarily ceases operation shall:
(1)  notify the Department and the children's families at

least 30 days before the effective date of closure; and
(2)  make provision for the safe keeping of records.

KEY:  child care facilities
February 6, 2006 26-39
Notice of Continuation December 19, 2002 26-21-12

26-21-13
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-3.  General Child Care Facility Rules Inspection and
Enforcement.
R430-3-1.  Legal Authority and Purpose.

This rule is adopted pursuant to Title 26, Chapter 39.  It
delineates the role and responsibility of the Department in the
enforcement of rules pertaining to health and safety in all child
care facilities regulated by Title 26, Chapter 39.  It provides
criteria to ensure that sanctions are applied consistently and
appropriately.

R430-3-2. Informal Discussions.
Independent of any administrative proceeding, a licensee

may request, within 30 days, to discuss a Department decision
with Department staff.

R430-3-3.  Definitions.
(1)  "Deficiency" means a violation of any rule provision.
(2)  "Department" means the Department of Health.
(3)  "Facility" means the building and adjacent property,

equipment, and supplies devoted to the child care operation.
(4)  "High Risk for Harm" means there is the potential for

serious injury to a child.
(5)  "Inspection" means observation, measurement, review

of documentation, and interview to determine compliance with
rules.

(6)  "Investigation" means an in-depth inspection of
specific alleged rule violations.

(7)  "Licensee" means the legally responsible person,
people, program, or agency that hold a valid Department of
Health issued child care license.

(8)  "Statement of Findings" means a statement of one or
more specific rule violations which, if not corrected, will prompt
the Department to take disciplinary action.

(9)  "Technical Assistance" means the noting of a rule
violation and providing information on how to come into
compliance.

R430-3-4.  Compliance Assurance.
(1)  The Department shall conduct an announced and

unannounced inspection of each licensed facility to:
(a)  determine compliance with rules;
(b)  verify compliance with conditions placed on a license

in a conditional status; and
(c)  verify compliance with variance conditions.
(2)  If allegations of rule violations are reported to the

Department, the Department shall conduct a complaint
investigation.

(a)  The Department shall not investigate complaints from
an anonymous source.

(b)  The Department shall inform complainants that they
are guilty of a class B misdemeanor if they are giving false
information to the Department with the purpose of inducing a
change in a licensing status.

R430-3-5.  Technical Assistance.
If the Department finds a deficiency that does not pose a

high risk for harm:
(1)  the Department shall offer technical assistance; and
(2)  the licensee shall provide a date by which correction

must be made.
(a)  The correction date shall not exceed 30 days from the

date of the inspection.
(b)  The licensee may request a correction date of more

than 30 days if circumstances outside the licensee's control
prevent compliance within 30 days.

R430-3-6.  Statement of Findings.

(1)  If a licensee does not correct a deficiency by the
correction date provided in R430-3-5(2), the Department shall
issue a statement of findings that includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  the date by which correction must be made.
(i)  The correction date shall not exceed 30 days from the

date of the subsequent inspection.
(ii)  The licensee may request a correction date of more

than 30 days if circumstances outside the licensee's control
prevent compliance within 30 days.

(2)  If a licensee violates a rule for which the licensee
previously received technical assistance, the Department shall
issue a statement of findings that includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  the date by which the correction must be made.
(i)  The correction date shall not exceed 30 days from the

date of the inspection.
(ii)  The licensee may request a correction date of more

than 30 days if circumstances outside the licensee's control
prevent compliance within 30 days.

(3)  If a licensee violates a rule that creates a high risk for
harm, the Department shall issue a statement of findings that
includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  the date by which the correction must be made which

shall not exceed 30 days from the date of the inspection.

R430-3-7.  Directed Plan of Correction.
The Department may issue a directed plan of correction

that specifies how and when cited findings will be corrected if
a licensee:

(1)  fails to comply by the correction date specified in
R430-3-6; or

(2)  violates the same rule provision more than three times
within any 12-month period.

R430-3-8.  Conditional Status.
(1)  The Department may place a license on a conditional

status to assist the licensee to comply with rules if the licensee:
(a)  fails to comply with rules by correction date specified

in R430-3-6;
(b)  violates the same rule provision more than three times

within any 12-month period; or
(c)  violates multiple rule provisions.
(2)  The Department shall establish the length of the

conditional status.
(3)  The Department shall set the conditions that the

licensee must satisfy to remove the conditional status.
(4)  The Department shall return the license to a standard

status when the licensee meets the conditions of the conditional
status.

R430-3-9.  Revocation.
(1)  The Department may revoke a license if the licensee:
(a)  fails to meet the conditions of a conditional status;
(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  refuses to submit or make available to the Department

any written documentation required to do an inspection or
investigation;

(e)  refuses to allow authorized representatives of the
Department access to a facility to ascertain compliance to rules;
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(f)  fails to provide, maintain, equip, and keep the facility
in a safe and sanitary condition; or

(g)  has committed acts that would exclude a person from
being licensed or certified under R430-6.

(2)  The Department may set the effective date of the
revocation such that parents are given 10 business days to find
other care for children.

R430-3-10.  Immediate Closure.
The Department may order the immediate closure of a

facility if conditions create a clear and present danger to
children in care and which require immediate action to protect
their health or safety.

R430-3-11.  Death or Serious Injury of a Child in Care.
The Department may order a provider to restrict or prohibit

new enrollments if the Department learns of the death or serious
injury of a child in care, pending the review of the Child Fatality
Review Committee or receipt of a medical report determining
the probable cause of death or injury.

R430-3-12.  Operating without a License.
If a person is providing care in lieu of care ordinarily

provided by parents for more than four unrelated children
without the appropriate license or certificate, the Department
may:

(1)  issue a cease and desist order; or
(2)  allow the person to continue operation if:
(a)  the person was unaware of the need for a license or

certificate;
(b)  conditions do not create a clear and present danger to

children in care; and
(c)  the person agrees to apply for the appropriate license

or certificate within 30 calendar days of notification by the
Department.

R430-3-13.  Deemed Status.
The Department may grant deemed status to facilities

accredited by the National Academy of Early Childhood
Programs or National Accreditation Commission for Early Care
and Education Programs, National Association for Family Child
Care or National Early Childhood Program Accreditation or the
National After School Association in lieu of the licensing
inspection by the Department upon completion of the following:

(1)  As part of the license renewal process, the licensee
must indicate on the license application its desire to initiate or
continue deemed status.

(2)  This request constitutes written authorization for the
Department to attend the provider's exit conference with the
accrediting agency.

(3)  Upon receipt from the accrediting agency, the licensee
shall submit copies of the following:

(a)  accreditation certificate;
(b)  survey reports and recommendations; and
(c)  progress reports of all corrective actions underway or

completed in response to the accrediting body's action or
Department recommendations.

(4)  The Department may exercise its regulatory
responsibility and authority regardless of the facility's deemed
status.

R430-3-14.  Variances.
(1)  If a licensee or applicant cannot comply with a rule but

can meet the intent of the rule in another way, he may apply for
a variance to that rule.  The Department cannot issue a variance
to the background screening requirements of Section 26-39-107
and R430-6.

(2)  A licensee or applicant requesting a variance shall
submit a completed variance request form to the Department.

The requests must include:
(a)  the name and address of the facility;
(b)  the rule from which the variance is being sought;
(c)  the time period for which the variance is being sought;
(d)  a detailed explanation of why the rule cannot be met;
(e)  the alternative means for meeting the intent of the rule;
(f)  how the health and safety of the children will be

ensured; and
(g)  other justification that the licensee or applicant desires

to submit.
(3)  The Department may require additional information

before acting on the request.
(4)  The Department shall act upon each request for a

variance within 60 days of the receipt of the completed request
and all additional information required by the Department.

(5)  If the Department approves the request, the licensee
shall keep a copy of the approved variance on file in the facility
and make it publicly available.

(6)  The Department may grant variances for up to 12
months.

(7)  The Department may impose health and safety
conditions upon granting a variance.

(8)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the varied rule

by the documented alternative means;
(b)  the facility fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the

justification for the variance.

R430-3-15.  Statutory Penalties.
(1)  A violation of any rule is punishable by administrative

civil money penalty of up to $5,000 per day as provided in Utah
Code Section 26-39-108 or other civil penalty of up to $5,000
per day or a class B misdemeanor on the first offense and a class
A misdemeanor on the second offense as provided in Utah
Code, Title 26, Chapter 23.

(2)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for unlicensed or uncertified child care.

(3)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for each violation of the Child Care Licensing Act or the rules
promulgated pursuant to that act.

(4)  Any person intentionally making false statements or
reports to the Department may be fined $100 for each violation
to a maximum of $10,000.

(5)  Assessment of any civil money penalty does not
preclude the Department from also taking action to deny,
revoke, condition, or refuse to renew a license or certificate.

(6)  Assessment of any administrative civil money penalty
under this section does not preclude injunctive or other
equitable remedies.

(7)  Within 10 working days after receipt of a negative
licensing action or imposition of a fine, each child care program
must provide the Department with the names and mailing
addresses of parents or legal guardians of each child cared for
at the facility so the Department can notify the parents and
guardians of the negative licensing action.

KEY:  child care facilities
February 6, 2006 26-39
Notice of Continuation December 19, 2002
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-4.  General Certificate Provisions.
R430-4-1.  Legal Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It defines the standards that a person must follow to obtain a
residential certificate for child care. This rule further delineates
the role and responsibility of the Department in the enforcement
of rules pertaining to a Residential Certificate provider and
provides criteria for applying sanctions.

R430-4-2. Informal Discussions.
Independent of any administrative proceeding, an applicant

or certificate holder may request, within 30 days, to discuss a
Department decision with Department staff.

R430-4-3.  Definitions.
(1)  "Certificate Holder" means the legally responsible

person who holds a valid Residential Certificate issued by the
Department of Health.

(2)  "Deficiency" means a violation of any rule provision.
(3)  "Department" means the Department of Health.
(4)  "Facility" means the building and adjacent property,

equipment, and supplies devoted to the child care operation.
(5)  "High Risk for Harm" means there is the potential for

serious injury to a child.
(6)  "Inspection" means observation, measurement, review

of documentation, and interview to determine compliance with
rules.

(7)  "Investigation" means an in-depth inspection of
specific alleged rule violations.

(8)  "Statement of Findings" means a statement of one or
more specific rule violations which, if not corrected, will prompt
the Department to take disciplinary action.

(9)  "Technical Assistance" means the noting of a rule
violation and providing information on how to come into
compliance.

R430-4-4.  Initial Application.
(1)  An applicant for a certificate shall submit to the Utah

Department of Health a completed residential certificate
application on a form furnished by the Department.

(2)  Each applicant shall comply with all regulations,
ordinances, and codes, zoning, fire, sanitation, building and
licensing laws, of the city, county, municipality in which the
home is located.

(3)  The applicant shall submit the following
documentation as part of the application:

(a)  five hours of Department-approved training in child
care;

(b)  current CPR and First Aid certificates from a
Department-approved source; and

(c)  background clearance documents as required in R430-
6.

(4)  The applicant shall submit with the application packet
a non-refundable fee as established in accordance with 26-39-
104(1)(c).

R430-4-5.  Initial Certificate Issuance or Denial.
(1)  The Department shall render a decision on an initial

residential certificate application within 60 days of receipt of a
completed application.

(2)  The applicant must reapply for a residential certificate
if the applicant does not complete the application including all
necessary submissions within six months of first submitting any
portion of an application.

(3)  Upon verification of compliance with rules, the
Department shall issue a residential certificate for a period not
to exceed one year.

(4)  The Department shall issue a written decision denying
a residential certificate application if the applicant and the
facility are not in compliance with rules.

(5)  The capacity for a residential certificate shall not
exceed those set forth by local ordinances.

(6)  The number of children in care at any given time shall
not exceed the caacity identified on the certificate.

(7)  Pursuant to R501-12-4(8)(h), a provider may not have
a residential certificate to do child care and a license to do foster
care at the same time.

R430-4-6.  Expiration and Renewal of Certificate.
(1)  Each residential certificate expires at midnight on the

day designated on the certificate, unless previously revoked by
the Department.

(2)  The certificate holder shall submit a completed
residential certificate application and applicable fees to the
Department 30 days prior to the current certificate expiration.

(3)  A certificate holder that fails to renew its certificate by
the certificate expiration date may have an additional 30 days to
complete the renewal if the certificate holder pays a late fee.

(4)  The Department shall not renew a residential certificate
for a facility that is no longer providing child care.

R430-4-7.  Change in Residential Certificate.
The certificate holder shall submit a completed residential

certificate application to amend or modify an existing certificate
at least 30 days before any of the following proposed or
anticipated changes:

(1)  increase or decrease of the certificate capacity;
(2)  change in the name of the facility;
(3)  change in the name of the certificate holder;
(4)  change in the address; and
(5)  change in area where child care is provided or a change

in interior usable space.

R430-4-8.  Residential Certificate Transferability, Posting.
(1)  The certificate is not transferable.
(2)  The certificate holder shall post the certificate on the

premises in a place that is readily visibly and accessible to the
public.

R430-4-9.  Notice of Intent to Inspect.
When the Department issues or renews a residential

certificate, it will schedule a compliance inspection within 90
days.

R430-4-10.  Compliance Assurance.
(1)  The Department shall conduct an announced and

unannounced inspection of each certified facility to:
(a)  determine compliance with rules;
(b)  verify compliance with conditions placed on a

certificate in a conditional status; and
(c)  verify compliance with variance conditions.
(2)  If allegations of child abuse, child neglect or serious

health hazards in or around the provider's home (see UCA 26-
39-105.5(1)(d)) are reported to the Department, the Department
shall conduct a complaint investigation.

(a)  The Department shall not investigate complaints from
an anonymous source.

(b)  The Department shall inform complainants that they
are guilty of a class B misdemeanor if they are giving false
information to the Department with the purpose of inducing a
change in a certification status.

R430-4-11.  Technical Assistance.
If the Department finds a deficiency that does not pose a

high risk for harm:
(1)  the Department shall offer technical assistance; and
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(2)  the certificate holder shall provide a date by which
correction must be made.

(a)  The correction date shall not exceed 30 days from the
date of the inspection.

(b)  The certificate holder may request a correction date of
more than 30 days if circumstances outside the certificate
holder's control prevent compliance within 30 days.

R430-4-12.  Statement of Findings.
(1)  If a certificate holder does not correct a deficiency by

the correction date provided in R430-4-11(2), the Department
shall issue a statement of findings that includes:

(a)  a citation to violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  a date by which the correction must be made.
(i)  The correction date shall not exceed 30 days from the

date of the inspection.
(ii)  The certificate holder may request a correction date of

more than 30 days if circumstances outside the certificate
holder's control prevent compliance within 30 days.

(2)  If a certificate holder violates a rule for which the
certificate holder previously received technical assistance, the
Department shall issue a statement of findings that includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  a date by which the correction must be made.
(i)  The correction date shall not exceed 30 days from the

date of the inspection.
(ii)  The certificate holder may request a correction date of

more than 30 days if circumstances outside the certificate
holder's control prevent compliance within 30 days.

(3)  If a certificate holder violates a rule that creates a high
risk for harm, the Department shall issue a statement of findings
that includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  a date by which the correction must be made which

shall not exceed 30 days from the date of the inspection.
(5)  If the provider elects not to correct any deficiency,

letters outlining the deficiency are sent to the parents or
guardians of all enrolled children and to all outside supporting
agencies.

(6)  If the Department discovers deficiencies as the result
of a complaint investigation, the provider cannot elect not to
correct.

R430-4-13.  Directed Plan of Correction.
The Department may issue a directed plan of correction

that specifies how and when cited findings will be corrected if
a certificate holder:

(1)  fails to be in compliance after a correction date
specified in R430-4-12; or

(2)  violates the same rule provision more than three times
within any 12-month period.

R430-4-14.  Conditional Status.
(1)  The Department may place a certificate on a

conditional status to assist the certificate holder to comply with
rules if the certificate holder:

(a)  fails to comply with rules by a correction date specific
in R430-4-12;

(b) violates the same rule provision more than three times
within any 12-month period; or

(c)  violates multiple rule provisions.
(2)  The Department shall establish the length of the

conditional status.

(3)  The Department shall set the conditions that the
certificate holder must satisfy to remove the conditional status.

(4)  The Department shall return the certificate to a
standard status when the certificate holder meets the conditions
of the conditional status.

R430-4-15. Revocation.
(1)  The Department may revoke a certificate if the

certificate holder:
(a)  fails to meet the conditions of a conditional status;
(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  refuses to submit or make available to the Department

any written documentation required to do an inspection or
investigation;

(e)  refuses to allow authorized representatives of the
Department access to a facility to ascertain compliance to rules;

(f)  fails to provide, maintain, equip, and keep the facility
in a safe and sanitary condition; or

(g)  has committed acts that would exclude a person from
being licensed or certified under R430-6,

(2)  The Department may set the effective date of the
revocation such that parents are given 10 business days to find
other care for children.

R430-4-16.  Immediate Closure.
The Department may order the immediate closure of a

facility if conditions create a clear and present danger to
children in care and which require immediate action to protect
their health or safety.

R430-4-17.  Death or Serious Injury of a Child in Care.
The Department may order a provider to restrict or prohibit

new enrollments if the Department learns of the death or serious
injury of a child in care, pending the review of the Child Fatality
Review Committee or receipt of a medical report determining
the probable cause of death or injury.

R430-4-18.  Operating without a Residential Certificate.
If a person is providing care in lieu of care ordinarily

provided by parents for more than four unrelated children
without the appropriate license or certificate, the Department
may:

(1)  issue a cease and desist order; or
(2)  allow the person to continue operation if:
(a)  the person was unaware of the need for a license or

certificate;
(b)  conditions do not create a clear and present danger to

children in care; and
(c)  the person agrees to apply for the appropriate license

or certificate within 30 calendar days of notification by the
Department.

R430-4-19.  Variances.
(1)  If a certificate holder or applicant cannot comply with

a rule but can meet the intent of the rule in another way, he may
apply for a variance to that rule.  The Department cannot issue
a variance to the background screening requirements of Section
26-39-107 and R430-6.

(2)  A certificate holder or applicant requesting a variance
shall submit a completed variance request form to the
Department.  The requests must include:

(a)  the name and address of the facility;
(b)  the rule from which the variance is being sought;
(c)  the time period for which the variance is being sought;
(d)  a detailed explanation of why the rule cannot be met;
(e)  the alternative means for meeting the intent of the rule;
(f)  how the health and safety of the children will be
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ensured; and
(g)  other justification that the certificate holder or

applicant desires to submit.
(3)  The Department may require additional information

before acting on the request.
(4)  The Department shall act upon each request for a

variance within 60 days of the receipt of the completed request
and all additional information required by the Department.

(5)  If the Department approves the request, the certificate
holder shall keep a copy of the approved variance on file in the
facility and make it publicly available.

(6)  The Department may grant variances for up to 12
months.

(7)  The Department may impose health and safety
conditions upon granting a variance.

(8)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the varied rule

by the documented alternative means;
(b)  the facility fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the

justification for the variance.

R430-4-20.  Statutory Penalties.
(1)  A violation of any rule is punishable by administrative

civil money penalty of up to $5,000 per day as provided in Utah
Code Section 26-39-108 or other civil penalty of up to $5,000
per day or a class B misdemeanor on the first offense and a class
A misdemeanor on the second offense as provided in Utah
Code, Title 26, Chapter 23.

(2)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for unlicensed or uncertified child care.

(3)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for each violation of the Child Care Licensing Act or the rules
promulgated pursuant to that act.

(4)  Any person intentionally making false statements or
reports to the Department may be fined $100 for each violation
to a maximum of $10,000.

(5)  Assessment of any civil money penalty does not
preclude the Department from also taking action to deny,
revoke, condition, or refuse to renew a license or certificate.

(6)  Assessment of any administrative civil money penalty
under this section does not preclude injunctive or other
equitable remedies.

(7)  Within 10 working days after receipt of a negative
licensing action or imposition of a fine, each child care program
must provide the Department with the names and mailing
addresses of parents or legal guardians of each child cared for at
the facility so the Department can notify the parents and
guardians of the negative licensing action.

KEY:  child care facilities
February 6, 2006 26-39
Notice of Continuation July 7, 2003
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-6.  Background Screening.
R430-6-1.  Authority.

(1)  The Utah Code, Section 26-39-107, requires that a
Bureau of Criminal Identification (BCI) screening be conducted
on each person requesting a license or residential certificate or
to renew a license or certificate for existing, new, and proposed
owners, directors, members of the governing body, employees,
providers of care and volunteers, except parents of children
enrolled in the child care program.

(2)  Utah Code, Section 26-39-104, requires the
Department to make and enforce rules to protect children's
common needs for a safe and healthy environment and provide
for competent care givers. The Department shall review the
licensing information system for licensing and certification
purposes pursuant to Section 62A-4a-116.2 to screen for
individuals who may have a supported finding of severe abuse
and neglect by the Department of Human Services or
substantiated finding by a Juvenile court under Subsection 78-
3a-320.

R430-6-2.  Purpose.
The purpose of the screening process using the BCI

criminal background and child and adult licensing information
system is to protect children receiving services in a child care
program.  The criminal background screening process
determines whether a covered individual has been convicted of
any crime. In addition, the Department screens all individuals
using the licensing information system and court records under
Subsection 78-3a-320(4) which is limited to:

(1)  supported findings of severe abuse or neglect;
(2)  an adjudication of severe child abuse or neglect by a

court of competent jurisdiction; and
(3)  any criminal conviction or guilty plea related to

neglect, physical abuse, or sexual abuse of any person.

R430-6-3.  Definitions.
Terms used in this rule are defined in Title 26, Chapter 39.

In addition:
(1)  "Convicted" includes a conviction by a jury or court,

a deferred judgment and sentence agreement, a deferred
prosecution agreement, a deferred adjudication agreement, a
plea in abeyance, and a plea of guilty or nolo contendere.

(2)  "Covered Individual" means:
(a)  owners;
(b)  directors;
(c)  members of the governing body;
(d)  employees;
(e)  providers of care, including children residing in a home

where child care is provided;
(f)  volunteers, excluding parents of children enrolled in the

program; and
(g)  all adults residing in a residence where child care is

provided.
(3)  "Department" means the Utah Department of Health.
(4)  "Direct supervision" means that the care giver can see

and hear the children under age six, and is near enough to
intervene when needed. Care givers must be able to hear school-
age children and be near enough to intervene.

(5)  "Supported" means a finding by the Utah Department
of Human Services (DHS), at the completion of an investigation
by DHS, that there is a reasonable basis to conclude that one or
more of the following severe types of abuse or neglect has
occurred:

(a)  if committed by a person 18 years of age or older;
(i)  severe or chronic physical abuse;
(ii)  sexual abuse;
(iii)  sexual exploitation;

(iv)  abandonment;
(v)  medical neglect resulting in death, disability, or serious

illness;
(vi)  chronic or severe neglect; or
(vii)  chronic or severe emotional abuse
(b)  if committed by a person under the age of 18:
(i)  serious physical injury, as defined in Subsection 76-5-

109(1)(d) to another child which indicates a significant risk to
other children, or

(ii)  sexual behavior with or upon another child which
indicates a significant risk to other children.

(6)  "Unsupervised Contact" means contact with children
that provides the unsupervised person opportunity and
probability for personal communication or touch when not
under the direct supervision of a child care provider or
employee.

(7)  "Volunteer" means an individual who is not directly
compensated for providing care whose duties assigned by a
child care provider or employee include unsupervised contact in
a child care facility with children or food consumed by children
on a regularly scheduled basis of one or more times per month.

R430-6-4.  Exclusions from Criminal Background Screening,
Emergency Care Providers.

In an emergency, not anticipated in the provider's
emergency plan, a provider may assign a person who has not
had a criminal background screening to care for and have
unsupervised contact with children.

(1)  That person shall make a signed, written declaration to
the provider that the person has not been convicted of a felony
or misdemeanor and has not been investigated with a supported
finding from the Department of Human Services.

(2)  During the term of the emergency, that person may be
counted as a provider of care for purposes of maintaining the
required care provider to child ratios.

(3)  The provider shall make reasonable efforts to minimize
the time that this person has unsupervised contact with children.

R430-6-5.  Criminal Background Screening through the
Utah Division of Criminal Investigation and National
Criminal History Records.

(1)  Each child care provider requesting a residential
certificate or license or to renew a license or residential
certificate to provide child care shall submit to the Department
the name and other identifying information on all covered
individuals involved with the child care facility at the time the
application is filed. A fingerprint card, waiver and fee, prepared
either by the local law enforcement agency or an agency
approved by local law enforcement, shall also be submitted
unless an exception is granted under (4) below.

(2)  The request for a certificate or a license submitted by
the provider shall require the provider to state in writing, based
upon the provider's best information and belief, that no covered
person, including the provider's own children, has ever been
convicted of a felony, misdemeanor or had a consent to a
supported finding from DHS or a substantiated finding from a
juvenile court of severe abuse or neglect of a child. If the
provider is aware of any such conviction or supported or
substantiated finding, the Department shall obtain information
from the provider to assess the threat to children consistent with
R430-6-6.

(3)  After a license or certificate is issued or renewed,
within five days of a new covered individual becoming involved
with a child care facility, the child care facility licensee or
certificate holder must submit the identifying information.  A
fingerprint card, waiver and fee, prepared either by the local law
enforcement agency or an agency approved by local law
enforcement, shall also be submitted unless an exception is
granted under (4) below.
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(4)  Fingerprint cards are not required if the Department is
reasonably satisfied that:

(a)  the covered individual has resided in Utah for the last
five years;

(b)  the covered individual has previously submitted
fingerprints under this section for a national criminal history
record check and has resided in Utah continuously since that
time; or

(c)  as of May 3, 1999, the covered individual was involved
with a child care facility in a covered individual capacity and
has resided in Utah continuously since that time.

(5)  If a covered individual has resided in Utah for the last
five years, except for religious or military service out-of-state,
the covered individual shall submit to the Department a letter
from their clergy or commanding officer documenting that the
covered individual was not convicted of any felony or
misdemeanor during the time period of the religious or military
service. The covered individual shall then be deemed to have
resided in Utah for the last five years and not be required to
submit fingerprint cards.

(6)  The Department shall perform a criminal background
screening, which includes a review of the BCI database
maintained by the Department of Public Safety pursuant to Part
2 of Chapter 10, Title 53; and if a fingerprint card, waiver and
fee were submitted; the Department shall forward the fingerprint
card, waiver and fee to the Utah Department of Public Safety for
submission to the FBI for a national criminal history record
check.

(7)  If the BCI portion of the criminal background
screening indicates that the covered individual has a conviction
for a felony or misdemeanor, regardless of any exception under
(4) above, the covered individual shall submit a fingerprint card,
waiver and fee upon request by the Department.

(8)  The Department shall review any criminal convictions,
consistent with R430-6-6, to determine if action should be taken
to protect the health and safety of children receiving child care
in the facility.

(9)  If the Department takes an action adverse to any
covered individual, based upon the criminal background
screening, the Department shall send a written decision to the
child care provider and the covered individual explaining the
action and the right of appeal.

R430-6-6.  Exclusion from Child Care Due to Criminal
Convictions or Pending Charges.

(1)  As required by Utah Code Ann. Subsection 26-39-
107(2), if the criminal conviction was a felony, or is a
misdemeanor that is not excluded under paragraphs (2) or (3)
below, the covered individual may not provide child care,
volunteer, or own or operate a child care program with a license
or certificate issued by the Department. If such a covered
individual resides in a home where child care is provided, the
Department shall revoke an existing license or certificate and
refuse to permit child care in the home.

(2)  As allowed by Utah Code Ann. Subsection 26-39-
107(3)(a), the Department hereby excludes the following
misdemeanors and determines that a misdemeanor conviction
listed below does not disqualify a covered individual from
providing child care:

(a)  any class B or C conviction under Chapter 6, Title 76,
Offenses Against Property, Utah Criminal Code;

(b)  any class B or C conviction under Chapter 6a, Title 76,
Pyramid Schemes, Utah Criminal Code;

(c)  any class B or C conviction under Chapter 8, Title 76,
Offenses Against the Administration of Government, Utah
Criminal Code;

(d)  any class B or C conviction under Chapter 9, Title 76,
Offenses Against Public Order and Decency, Utah Criminal
Code, except for 76-9-301.8, Bestiality; 76-9-702, Lewdness;

and 76-9-702.5, Lewdness Involving Child; and
(e)  any class B or C conviction under Chapter 10, Title 76,

Offenses Against Public Health, Welfare, Safety and Morals,
Utah Criminal Code, except for 76-10-1201 to 1229.5,
Pornographic and Harmful Materials and Performances; 76-10-
1301 to 1314, Prostitution; and 76-10-2301, Contributing to the
Delinquency of a Minor.

(3) Only the Executive Director may consider and approve
individual cases where a covered individual with a misdemeanor
conviction will be allowed to provide child care, that would
otherwise be excluded by this rule. This authority may not be
delegated.

(4) The covered individual shall supply at a minimum the
following in support of the request for action by the Executive
Director.

(a)  three sworn and notarized witness letters of personal
reference attesting to the rehabilitation; and

(b)  a copy of the police report and the court report.
(5)  The Department shall rely on the criminal background

screening as conclusive evidence of the conviction and the
Department may revoke or deny a license, certificate and
employment based on that evidence.

(6)  If the covered individual is denied a license, certificate
or employment based upon the criminal background screening
and the covered individual disagrees with the information
provided by the Criminal Investigations and Technical Services
Division, the covered individual may challenge the information
as provided in Utah Code Ann. Sections 77-18-10 through 77-
18-15.

(7)  All child care providers must report all felony and
misdemeanor arrests, charges or convictions of covered
individuals to the Department within 48 hours.

R430-6-7.  Licensing Information System.
(1)  Pursuant to Utah Code Subsection 26-39-104(1)(a)(ii)

the Department shall screen all covered individuals, including
children residing in a home where child care is provided, for a
history of supported finding of severe abuse, neglect, or
exploitation from the licensing information system maintained
by the Utah Department of Human Services (DHS) and the
juvenile court records.

(2)  If a covered individual appears on the licensing
information system, the Department shall assess the threat to the
safety and health of children. The Department may revoke any
existing license or certificate and refuse to permit child care in
the home until the Department is reasonably convinced that the
covered individual no longer resides in the home.

(a)  Upon request, the Department may permit the covered
individual to be employed under supervision until a decision is
reached, and if the applicant can demonstrate that the work
arrangement does not pose a threat to the safety and health of
children being served in the licensed or residential certificate
child care setting.

(b)  The Department may hold the license, certificate or
employment denial in abeyance until DHS or the Juvenile court
renders a decision, while the covered individual appeals the
supported finding.

(3)  If the Department denies or revokes a license,
certificate or employment based upon the licensing information
system, the Department shall send a written decision to the
licensee and the covered individual.

(4)  If the covered individual disagrees with the supported
finding of severe abuse or neglect, any appeal must be directed
to and follow the process established by Subsection 62A-4a-
116.1. If the covered individual consents to the supported
finding of severe abuse or neglect that was the basis of the
Department's denial or revocation, but disagrees with the action
taken by the Department, the covered individual may request a
hearing with the Department.
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(5)  If the DHS determines a covered individual has a
supported finding of severe abuse, neglect or exploitation after
the Department issues a license, certificate or grants
employment; the licensee and covered individual has five
working days to notify the Department. Failure to notify the
Department may result in revocation of the license or certificate.

R430-6-8.  Covered Individuals with Arrests or Pending
Criminal Charges.

(1)  If the Department determines there exists credible
evidence that a covered individual has been arrested or charged
with a felony or a misdemeanor that would not be excluded
under R430-6-6(2), the Department shall act to protect the
health and safety of children in child care that the covered
individual may have contact with. The Department may revoke
or suspend any license or certificate of a provider if necessary to
protect the health and safety of children in care.

(2)  If the Department denies or revokes a license,
certificate or restricts employment based upon the arrest or
felony or misdemeanor charge, the Department shall send a
written decision to the licensee and the covered individual
notifying them that a hearing with the Department may be
requested.

(3)  The Department may hold the license, certificate or
employment denial in abeyance until the arrest or felony or
misdemeanor charge is resolved.

R430-6-9.  Statutory Penalties.
(1)  A violation of any rule is punishable by administrative

civil money penalty of up to $5,000 per day as provided in Utah
Code Section 26-39-108 or other civil penalty of up to $5,000
per day or a class B misdemeanor on the first offense and a class
A misdemeanor on the second offense as provided in Utah
Code, Title 26, Chapter 23.

(2)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for each violation of the Child Care Licensing Act or the rules
promulgated pursuant to that act.

(3)  Any person intentionally making false statements or
reports to the Department may be fined $100 for each violation
to a maximum of $10,000.

(4)  Assessment of any civil money penalty does not
preclude the Department from also taking action to deny,
revoke, condition, or refuse to renew a license or certificate.

(5)  Assessment of any administrative civil money penalty
under this section does not preclude injunctive or other
equitable remedies.

KEY:  child care facilities
February 6, 2006 26-39
Notice of Continuation January 10, 2003



UAC (As of March 1, 2006) Printed:  March 8, 2006 Page 91

R510.  Human Services, Aging and Adult Services.
R510-401.  Utah Caregiver Support Program (UCSP).
R510-401-1.  Utah Caregiver Support Program Purpose.

The Utah Caregiver Support Program is created under
authority of the Older Americans Act of 1965 as amended in
2000 (PL 89-73) Part E - National Family Caregiver Support
Program (NFCSP).

The purpose of the program is to provide support services
including information and assistance, counseling, support
groups, respite and other home and community-based services
to family caregivers of frail older individuals.  The program also
recognizes the needs of grandparents who are caregivers of
grandchildren and other older individuals who are relative
caregivers of children who are 18 years of age and under.

Operation of the program is a joint responsibility of the
State Division of Aging and Adult Services and local Area
Agencies on Aging (AAA).  Funds are distributed by formula
(R510-100-1) to local AAAs.

R510-401-2.  Definitions.
(1)  "Adult" means an individual who is 18 years of age or

older.
(2)  "Agency or Area Agency on Aging (AAA)" means the

agency designated by the Division of Aging and Adult Services
(DAAS) to coordinate and provide services for a defined
geographical area.

(3)  "Agency Director" means the director of the Agency.
(4)  "Caregiver or Family Caregiver" means an adult family

member, or another adult individual, who is an informal
provider of in-home and community care to an older individual
who is:

(a)  60 years of age or older; or is a
(b)  caregiver 60 years of age or older who is caring for

persons with mental retardation or related developmental
disabilities; or is a

(c)  grandparent or older individual who is a relative
caregiver of a child not more than 18 years of age.

This definition excludes agency and privately-paid
supportive service providers.

(5)  "Care Receiver" means an adult 60 years of age or
older who receives assistance from, or is dependent upon,
another for care and is:

(a)  unable to perform at least two activities of daily living
without substantial human assistance, including verbal
reminding, physical cueing, or supervision; or

(b)  due to a cognitive or other mental impairment, requires
substantial supervision.

(6)  "Companion Services" means non-medical, basic
supervisory services which are provided to the eligible care
receiver in his home on a short-term, intermittent basis.
Companion Services provide respite to a caregiver who is caring
for eligible care receivers who do not require any personal care
assistance, medical assistance, or housekeeping services during
the time when companion services are provided.

(7)  "Child" means an individual who is not more than 18
years of age.

(8)  "Counseling, Support Groups, or Caregiver Training"
means provision of advice, guidance, and education about
options and methods of caregiving to provide support to
caregivers in an individual or group setting.

(9)  "Director" means the director of the Division of Aging
and Adult Services (DAAS), Utah Department of Human
Services).

(10)  "Division" means the Division of Aging and Adult
Services (DAAS), Utah Department of Human Services.

(11)  "Formal Resources" means an entity or individual that
provides services for a fee or reimbursement.

(12)  "Grandparent or Older Individual who is a Relative
Caregiver" means a grandparent or step-grandparent of a child,

or a relative of a child by blood or marriage, who is 60 years of
age or older and:

(a)  lives with the child;
(b)  is the primary caregiver of the child because the

biological or adoptive parents are unable or unwilling to serve
as the primary caregiver of the child; and,

(c)  has a legal relationship to the child, such as legal
custody or guardianship, or is raising the child informally.

(13)  "Informal Resources" means family, friends,
neighbors, community organizations or others who offer
resources and support and are not assigned by formal agencies
or organizations, irrespective of any payment received.

(14)  "Multifaceted Systems" means a variety of systems of
support for the caregiver including but not limited to those
described in the required five service categories of the (NFCSP),
Title IIIE of the Older Americans Act, as amended in 2000.

(15)  "National Family Caregiver Support Program or
NFCSP" is the federal program enacted as P. L. 106-501, Title
IIIE of the Older Americans Act, P. L. 89-73, 42 USC Section
3001 et seq., as amended in 2000.

(16)  "Relief" means ease from or lessening of discomfort,
anxiety, fear, stress, or burden.

(17) "Respite or Respite Care" is temporary, substitute
supports or living arrangements to provide a brief period of
relief or rest for caregivers as outlined in the service plan
developed by a case manager following a formal assessment. It
can be in the form of in-home respite, adult day care respite, or
institutional respite for an overnight stay on an intermittent,
occasional, or emergency basis. Respite can be provided for a
caregiver for no more than 12 consecutive months from the date
of enrollment and shall not exceed the annual service
expenditure limit per client, as established by the Division in
consultation the Area Agencies on Aging annually.  If either
condition is met, the caregiver must come off of the program
and then may reapply on the anniversary of the start of services.
Temporary respite may not be provided by the twenty percent
(20%) maximum supplemental services funds.

(18)  "Service Plan" means a written plan which contains
a description of the needs of the caregiver, the care recipient,
and the services and goals necessary to meet those needs.

(19)  "Supplemental Services" means other services to
complement the care of caregivers, on a limited basis as
determined by a case manager through the assessment process
and included in a service plan. Supplemental services shall serve
to maximize the support of caregivers and shall be flexible,
adaptable, and responsive to the needs of the individual
caregiver or care receiver wherever they reside in the State of
Utah. Services provided under supplemental services shall not
fall into other categories defined in the UCSP or the NFCSP.

Expenditures for Supplemental Services are not included
in the annual established service expenditure limit for Respite.

Necessity for Supplemental Services shall be specified in
the service plan goals. Reimbursement shall include the
purchase and/or rental, installation, removal, replacement, or
repair of approved items or services for the twelve months that
the caregiver is on the program. The case manager will
document in the caregiver file all funding resources explored
and reasons alternative funding cannot be accessed. Items or
services exceeding $250 per purchase must be prior approved
by the Agency Director based on a formal written request by the
case manager or designee documenting the determination of
need and estimated cost.  The original approved waiver request
will be placed and maintained by the Agency in the caregiver
file.

(a)  "Supplies or Equipment" means durable and non-
durable goods purchased and/or rented under supplemental
services to provide support and assistance to caregivers in their
caregiving responsibilities. Reimbursement shall include the
purchase of supplies, and the purchase, and/or rental,
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installation, removal, replacement or repair of approved
equipment.

(b)  "Modifications or durable adaptive aids and devices"
purchased as supplemental services shall be one-time purchases
to provide support and assistance to caregivers in their
caregiving responsibilities. Minor modifications of homes shall
facilitate the ability of older individuals to remain at home or
provide for the safety of the care receiver. Adaptive aids and
devices shall assist the caregivers helping care receivers to
perform normal living activities, and shall include the cost of
any necessary installation fitting, adjustment, repair, and
training. Adaptive aids and devices may be fabricated by a
professional if the care receiver needs specialized aids and
devices.

(c)  "Legal, Financial, or Placement Services" purchased as
supplemental services shall provide support and assistance to
caregivers in their caregiving responsibilities. Services will
provide the caregiver with legal, financial, and placement
advice, counseling, and representation by an attorney, certified
financial advisor, or other person acting under the supervision
of an attorney, certified financial advisor, or placement
professional.

(d)  "Miscellaneous" services shall provide support and
assistance to caregivers in their caregiving responsibilities.
Miscellaneous services will facilitate the ability to provide
services to caregivers that arise from unusual circumstances and
shall assist the caregiver in performing their caregiving
responsibilities.

(20)  "Waiver" means an intentional release in writing by
the Agency Director or designee, as authorized in the rules, from
a program limitation included in these rules.

R510-401-3.  Eligibility for Services.
(1)  Services listed in Section R510-401-5 are available to

caregivers, grandparents and older individuals who are relative
caregivers.

(2)  Respite care and Supplemental Services are available
to caregivers who are:

(a)  caregivers of adults 60 years of age or older
(b)  caregivers 60 years of age or older caring for persons

with mental retardation or related developmental disabilities; or
are

(c)  grandparents or older individuals who are a relative
caregiver of a child not more than 18 years of age.

(3)  To provide respite and Supplemental Services to
caregivers of adults 60 years of age or older, the care receiver
must be:

(a)  Functionally impaired because the individual is unable
to perform at least two activities of daily living without
substantial human assistance, including verbal reminding,
physical cueing or supervision; or

(b)  Due to a cognitive or other mental impairment, requires
substantial supervision because the individual behaves in a
manner that poses a serious health or safety hazard to the
individual or to another individual.

(c)  The caregiver must demonstrate a medium-to-high risk
score according to the DAAS Approved Demographic Intake
and Screening tool and complete the DAAS-approved
Assessment and DAAS-approved Burden score.

(4)  In the event that there is insufficient funds to bring an
individual on the program the Agency shall maintain a list of
potential applicants. All potential applicants will be served in
turn by using the DAAS-approved Demographic Intake and Risk
Screening tool, and a Caregiver Burden score to determine
eligibility for services.

R510-401-4.  Responsibilities of the Division.
(1)  Pursuant to UCA 62A-3-104, the Division shall:
(a)  establish a funding formula for the distribution of the

funds as approved by the Board;
(b)  monitor, and at the request of the Area Agency on

Aging, consult and assist in UCSP;
(c)  provide training opportunities;
(d)  define minimal documentation and client assessment

standards; and
(e)  approve or disapprove waivers and exceptions.

R510-401-5.  Program Content.
(1)  Each Area Agency on Aging shall provide a

multifaceted system of caregiver support services for caregivers
and, if funded, for grandparents or older individuals who are
relative caregivers to include:

(a)  information to caregivers about available services;
(b)  individual, one-on-one assistance to caregivers in

gaining access to services in the form of information and
assistance or case management. Assistance may include but is
not limited to such activities as phone contact and home visits;

(c)  individual counseling, support groups, and caregiver
training to assist the caregivers in making decisions and solving
problems relating to their caregiving roles;

(d)  respite care to enable caregivers to be temporarily
relieved from their caregiving responsibilities; and

(e)  Supplemental Services, on a limited basis, to
complement the care provided by caregivers.

(2)  The Area Agency on Aging shall use the DAAS-
approved Demographic Intake and Risk Screening form and
assessment tool to determine eligibility for respite and
supplemental services and said tools shall be kept in the client
file.

(3)  Prior to receiving respite or supplemental services the
Area Agency on Aging shall develop a written service plan
including goals and objectives for the caregiver, which shall be
kept in the client file.

(4)  The Area Agency on Aging shall ensure the provision
of the full range of caregiver support services in the community
by coordinating its activities with the activities of other
community agencies and voluntary organizations providing
supportive services to family caregivers and, if funded,
grandparents or older individuals who are relative caregivers of
children.

(5)  Older Americans Act information and services shall be
provided to family caregivers in a direct and helpful manner. In
cases where caregiver support programs already exist within the
community, coordination of these programs and the UCSP is
essential to maximize the dollars available for family caregivers
and avoid duplication of services.

(6)  To assure coordination of caregiver services in the
planning and service area, the Area Agency on Aging shall
convene a minimum of one joint planning meeting annually
with other local providers who currently provide support
services to family caregivers. As practical, the Area Agency on
Aging shall coordinate the activities under this program with
other community agencies and voluntary organizations
providing services to caregivers.

(7)  Funds allocated on an annual basis under the UCSP for
services provided by an Area Agency on Aging shall be
expended as follows:

(a)  Information to caregivers about available services: the
Area Agency on Aging may not use less than three percent of
the funds allocated under the UCSP to provide these services.

(b)  Assistance to caregivers in gaining access to the
services: the Area Agency on Aging may not use less than five
percent of the funds allocated under the UCSP to provide these
services.

(c)  Individual counseling, organization of support groups,
and caregiver training to caregivers to assist the caregivers in
making decisions and solving problems relating to their
caregiving roles: The Area Agency on Aging may not use less
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than five percent of the funds allocated under the UCSP to
provide these services.

(d)  Respite care to enable caregivers to be temporarily
relieved from their caregiving responsibilities: The Area Agency
on Aging may not use less than five percent of the funds
allocated under the UCSP to provide these services.

(e)  Supplemental Services, on a limited basis, to
complement the care provided by caregivers: The Area Agency
on Aging may not use more than twenty percent of the funds
allocated under the UCSP to provide these services.

(f)  The Area Agency on Aging shall spend no more than
ten percent of funds on services provided to grandparents and
other individuals who are relative caregivers of children.

(8)  If a customer discontinues Respite and/or
Supplemental Services before the end of the twelve-month
period and before the annual established service expenditure
limit per client is reached, the case shall be closed.

(a)  If funds are available, the caregiver may be readmitted
to the program subsequent to the case clsoing but shall do so
within twelve months from the original date of enrollment.

(b)  If no funds are available, the person will be placed at
the top of the list to be the first person to be admitted to the
program if the person still has time left on the program.

(c)  If funds become available, but there is no time
remaining based on the original admission, then the caregiver
needs to reapply and be considered for admission to the program
with all other applicants.

R510-401-6.  Caregiver Advisory Council.
(1)  The Area Agency on Aging shall develop and maintain

a Caregiver Advisory Council.
(2)  The Caregiver Advisory Council may be a subgroup of

the Area Agency on Aging Advisory Council providing they
meet the requirements set forth in the rule.

(a)  The Caregiver Advisory Council may be comprised of
no less than five members, some of whom shall be caregivers.

(3)  The Caregiver Advisory Council shall meet no less
than semiannually, and meetings shall be scheduled by each
Area Agency on Aging.

(4)  The primary duty of the Caregiver Advisory Council
shall include but not be limited to conducting an annual
caregiver satisfaction survey for the caregiver program.

(5)  The Caregiver Advisory Council shall advise the Area
Agency on Aging in determining service needs and developing
action plans. When there is a concern over the use of limited
resources for Respite Care and Supplemental Services, the Area
Agencies on Aging, in consultation with their Caregiver
Advisory Council, may further limit the amount of services
provided to an individual caregiver. This local policy decision
shall be in writing and shall be uniform for all caregivers for the
current fiscal year.

(6)  The Area Agency on Aging shall be responsible for
developing orientations for Caregiver Advisory Councils on
caregiver issues and responding to community needs.

R510-401-7.  Voluntary Contributions.
(1)  Individuals receiving services from this program may

be encouraged to participate in voluntary contributions for
services, provided that the method of solicitation is non-
coercive.

(2)  Voluntary contributions shall in no way be based on a
means test of an individual client's income.

(3)  Each Area Agency on Aging shall implement
procedures for voluntary contributions in the UCSP, and shall
comply, at a minimum, with the following:

(a)  provide each recipient with an opportunity to
voluntarily contribute to the cost of the services;

(b)  clearly inform each recipient that there is no obligation
to contribute and that the contribution is purely voluntary;

(c)  protect the privacy and confidentiality of each recipient
with respect to the recipient's contribution or lack of
contribution; and

(d)  establish appropriate procedures to safeguard and
account for voluntary contributions.

(4)  Use all collected voluntary contributions to expand the
service for which such contributions were given.

(5)  In no instance shall services be denied if individuals do
not participate in voluntary contributions.

(6)  Area Agencies on Aging will consult with relevant
service providers and older individuals in their planning and
service area to determine the best method for accepting
voluntary contributions.

R510-401-8.  Reporting.
(1)  The Area Agency on Aging shall collect data and

maintain records relating to the UCSP in the format specified by
the Division.

(2)  The Area Agency on Aging shall furnish the records to
the DAAS as specified.

(3)  The Area Agency on Aging shall report to DAAS, as
specified, the activities and determinations of the Caregiver
Advisory Council.

R510-401-10.  Waiver Requests for Respite and
Supplemental Services.

An Area Agency on Aging may request in writing a waiver
for Respite and Supplemental Services in order to enable the
caregiver to carry out their duties in assisting the care receiver.
In requesting a waiver, the Area Agency on Aging must
demonstrate that effort has been made to access other sources of
services or funds. The Agency Director may grant a waiver for
Supplemental Services or Respite on a case-by-case basis
provided that such waiver is consistent with the law.  A copy of
the approved waiver request must be placed in the client file and
a copy sent in writing to the Division.

KEY:  caregiver, care receiver, elderly, respite
February 23, 2006 63A-3-104(4)
Notice of Continuation June 22, 2005 62A-3-104(5)
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R527.  Human Services, Recovery Services.
R527-35.  Non-IV-A Fee Schedule.
R527-35-1.  Non-IV-A Fee Schedule.

Pursuant to 45 CFR 302.33 (2001) the Office of Recovery
Services may charge an applicant or recipient of child support
services who is not receiving IV-A financial assistance or
Medicaid, one or more fees for specific services.  These fees are
itemized below:

The following fee, which has been established by the
federal government:

1.  the full IRS enforcement fee of $122.50 is charged if a
case qualifies for full IRS collection services, the obligee
requests those services, and the amount of the child support
obligation is certified for those services by the United States
Secretary of the Treasury.

The following fees, which have been established by the
Office:

1.  a Parent Locator Service fee of $20.00.  This fee is
waived if the case was closed within the last 12 months for the
reason CTF (cannot find the non-custodial parent) or AFC (non-
custodial parent lives in a foreign jurisdication);

2.  the cost of genetic testing if the alleged father is
excluded as the biological father;

3.  an administrative fee of $5.00 per payment processed,
not to exceed $10.00 per month;

4.  a fee of $25.00, to be paid at the time the obligor's
federal tax refund is intercepted to offset a Non-IV-A support
arrearage if the refund is $50.00 or more.  If the refund is more
than $25.00 but less than $50.00, the fee is the refund amount
minus $25.00;

5.  the Child Support Lien Network (CSLN) fee of $52.00,
to be paid at the time the levy is processed.

KEY:  child support
February 22, 2006 62A-11-107
Notice of Continuation January 24, 2002
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R590.  Insurance, Administration.
R590-131.  Accident and Health Coordination of Benefits
Rule.
R590-131-1.  Authority.

This rule is adopted and promulgated pursuant to
Subsection 31A-2-201(3)(a) and Section 31A-22-619.

R590-131-2.  Purpose.
The purpose of this rule is to:
A.  permit, but not require, plans to include a coordination

of benefits, or COB, provision;
B.  establish an order of priority in which plans pay their

COB claims;
C.  provide the authority for the orderly transfer of

information needed to pay COB claims promptly;
D.  reduce duplication of benefits by permitting a reduction

of the benefits paid by a plan when the plan, pursuant to this
rule, does not have to pay its benefits first;

E.  reduce COB claims payment delays; and
F.  make all contracts that contain a COB provision

consistent with this rule.

R590-131-3.  Definitions.
A.  "Allowable Expense" means:
1.  The amount on which a plan would base its benefit

payment for covered services in the absence of any other
coverage.

2.  When a plan provides benefits in the form of services,
the reasonable cash value of each service will be considered as
both an allowable expense and a benefit paid.

3.  The difference between the cost of a private hospital
room and the cost of a semi-private hospital room is not
considered an allowable expense under the above definition
unless the patient's stay in a private hospital room is medically
necessary in terms of generally accepted medical practice.

4.  When COB is restricted in its use to a specific coverage
in a contract, for example, major medical or dental, the
definition of allowable expense must include the corresponding
expenses or services to which COB applies.

B.  "Birthday" refers only to month and day in a calendar
year, not the year in which the person was born.

C.  "Claim" means a request that benefits of a plan be
provided or paid.  The benefits claimed may be in the form of:

1.  services (including supplies);
2.  payment for all or a portion of the expenses incurred;
3.  a combination of (1) and (2) above; or
4.  an indemnification.
D.  "Continuation Coverage" means coverage provided

under right of continuation pursuant to the federal (COBRA)
law or the state extension law.  For the purposes of this rule, a
person's eligibility status will maintain the same classification
under continuation coverage.

E.  "Coordination of Benefits" or "COB" means the process
of determining which of two or more accident and health
insurance policies, or other policies specifically included in this
rule, covering a loss or claim, will have the primary
responsibility to pay the loss or claim, and also the manner and
extent to which the other policies shall pay or contribute.

F.  "Custodial Parent" means the parent awarded custody
of a child by a court decree.  In the absence of a court decree,
the parent with whom the child resides more than one half of the
calendar year without regard to any temporary visitation is the
custodial parent.

G.  "Hospital Indemnity Benefits" means benefits not
related to expenses incurred.  The term does not include
reimbursement-type benefits even if they are designed or
administered to give the insured the right to elect indemnity-type
benefits at the time of claim.

H.  "Noncomplying Plan" means a plan that is not subject

to this Rule.
I.  "Plan" means a form of coverage with which

coordination is allowed.  The definition of plan in the contract
must state the types of coverage, which will be considered in
applying the COB provision of that contract.

1.  This rule uses the term plan.  However, a contract may,
instead, use "Program" or some other term.

2.  Plan shall include:
a.  individual, group, or HMO health insurance contracts

providing hospital expense or medical surgical expense benefits,
except those explicitly excluded under Subsection R590-131-
3.I.3.;

b.  group, group-type, and individual automobile "no-fault"
medical payment contracts, after statutory PIP limit 31A-22-306
through 309; and

c.  Medicare or other governmental benefits, except as
provided in Subsection R590-131-3.I.3.f. below.  That part of
the definition of plan may be limited to the hospital, medical,
and surgical benefits of the governmental program.

3.  Plan shall not include:
a.  hospital indemnity coverage;
b.  disability income protection coverage;
c.  accident only coverage;
d.  specified disease or specified accident coverage;
e.  nursing home and long-term care coverage;
f.  a state plan under Medicaid, and shall not include a law

or plan when, by state or federal law, its benefits are in excess
of those of any private insurance plan or other non-
governmental plan; and

g.  Medicare supplement policies.
J.  "Primary Plan" means a plan whose benefits for a

person's health care coverage must be determined first according
to R590-131-4 B. A plan is a primary plan if either of the
following conditions is true:

1.  the plan has no order of benefit determination;
2.  all plans which cover the person use the order of benefit

determination provisions of this rule and under those
requirements the plan determines its benefits first.

K.  "Secondary Plan" means a plan, which is not a primary
plan.  If a person is covered by more than one secondary plan,
the order of benefit determination rules of this rule decides the
order in which their benefits are determined in relation to each
other.  The benefits of each secondary plan may take into
consideration the benefits of the primary plan or plans and the
benefits of any other plan, which, under the provisions of this
rule, has its benefits determined before those of that secondary
plan.

R590-131-4.  Rules for Coordination of Benefits.
A.  General Rules:
1.  The primary plan must pay or provide its benefits as if

the secondary plans or plan did not exist.  A primary plan may
not deny payment or a benefit on the grounds that a claim was
not timely submitted if the claim was timely submitted to one or
more secondary plans and was submitted to the primary plan
within 36 months of the date of service.  A plan that does not
include a coordination of benefits provision may not take the
benefits of another plan into account when it determines its
benefits.

2.  A secondary plan may take the benefits of another plan
into account only when, under these rules, it is secondary to that
other plan.

B.  Determining Order of Benefits.  Each plan determines
its order of benefits using the first of the following rules that
apply:

1.  The benefits of the plan, which covers the person as an
employee, member or subscriber, that is, other than as a
dependent, are determined before those of the plan which cover
the person as a dependent.
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2.  Dependent Child/Parents Married or Living Together.
The rules for the order of benefits for a dependent child when
the parents are married or living together are as follows.

a.  The benefits of the plan of the parent whose birthday
falls earlier in the calendar year are determined before those of
the plan of the parent whose birthday falls later in the year.

b.  If both parents have the same birthday, the benefits of
the plan, which covered the parent longer, are determined before
those of the plan which covered the other parent for a shorter
period of time.

c.  If the other plan, R590-131-3.I.2b, does not have the
rule described in R590-131-4.B.1, .2 and .3, but instead has a
rule based upon another order, and if, as a result, the
coordinating plans do not agree on the order of benefits, the rule
of the other plan will determine the order of benefits.

3.  Dependent Child/Parents Separated, Divorced or Not
Living Together.  If two or more plans cover a person as a
dependent child of parents divorced, separated or not living
together, benefits for the child are determined in the following
order:

a.  first, the plan of the custodial parent of the child;
b.  then, the plan of the spouse of the custodial parent of

the child;
c.  the plan of the non-custodial parent; and
d.  finally, the plan of spouse of the non-custodial parent.
i.  If the specific terms of a court decree state that one of

the parents is responsible for the child's health care expenses or
health insurance coverage, and the plan of that parent has actual
knowledge of those terms, that plan is primary.  If the parent
with responsibility has no coverage for the child's health care
services or expenses, but that parent's spouse does, the spouse's
plan is primary.  This subparagraph shall not apply with respect
to any claim determination period or plan year during which
benefits are paid or provided before the entity has actual
knowledge.

ii.  If the specific terms of a court decree state that the
parents have joint custody, without stating that one of the
parents is responsible for the health care expenses or health
insurance coverage of the child and the child's residency is split
between the parents, the order of benefit determination rules
outlined in Subsection R590-131-4 B.2. Dependent
Child/Parents Married or Living Together shall apply.  This
subparagraph shall not apply with respect to any claim
determination period or plan year during which benefits are paid
or provided before the entity has actual knowledge.

iii.  If there is no court decree allocating responsibility for
the child's health care services or expenses, the order of benefit
determination among the plans of the parents and the parents'
spouses, if any, is:

A. the plan of the custodial parent;
B. the plan of the spouse of the custodial parent;
C. the plan of the non-custodial parent; and then
D. the plan of the spouse of the non-custodial parent.
4.  Active/Inactive Employee, Member or Subscriber.  The

benefits of a plan, which covers a person as an active employee,
member, and subscriber, are determined before those of a plan,
which cover that person as an inactive employee, member, or
subscriber.  If the other plan does not have this rule, and if, as a
result, the plans do not agree on the order of benefits, this
provision is ignored.

5.  Longer/Shorter Length of Coverage.  If none of the
above rules determine the order of benefits, the benefits of the
plan which covered an employee, member, or subscriber longer
are determined before those of the plan which covered that
person for the shorter term.

a.  To determine the length of time a person has been
covered under a plan, two plans shall be treated as one if the
claimant was eligible under the second within 24 hours after the
first ended.

b.  The start of a new plan does not include:
i.  a change in the amount or scope of a plan's benefits;
ii.  a change in the entity which pays, provides or

administers the plan's benefits; or
iii.  a change from one type of plan to another, such as,

from a single employer plan to that of a multiple employer plan.
c.  The claimant's length of time covered under a plan is

measured from the claimant's first date of coverage under that
plan.  If that date is not readily available, the date the claimant
first became a member of the group shall be used as the date
from which to determine the length of time the claimant's
coverage under the present plan has been in force.

R590-131-5.  Procedure to be Followed by Secondary Plan.
A.  When it is determined, pursuant to Section R590-131-4

that the plan is a secondary plan, benefits may be reduced as
follows:

1.  when one of the plans has contracted for discounted
provider fees, the secondary plan may limit payment to any
copayments and deductibles owed by the insured after payment
by the primary plan; or

2.  if none of the plans have contracted for discounted
provider fees, the secondary plan may reduce its benefits so that
total benefits paid or provided by all plans for a covered service
are not more than the highest allowable expense of any of the
plans for that service.

B.  The secondary plan must calculate the amount of
benefits it would normally pay in the absence of coordination,
including the application of credits to any policy maximums,
and apply the payable amount to unpaid covered charges owed
by the insured member after benefits have been paid by the
primary plan.  This amount must include deductibles,
coinsurance and copays left owing by the insured member.  The
secondary plan can use its own deductibles, coinsurance and
copays to figure the amount it would have paid in the absence
of coordination, and a secondary plan is not required to pay a
higher amount than what they would have paid in the absence
of coordination.  A secondary plan shall only apply its own
deductibles, coinsurance and copays to the total allowable
expenses, not to the amount left owing after payment by any
primary plans.

Insurers must coordinate with plans listed under
Subsection R590-131.3.I.2.b. with the same provisions under
Subsection R590-131.5.B.

C.  Nothing in this rule is intended to require a secondary
plan to make payment for any service that is not covered as a
benefit by the secondary plan.

R590-131-6.  Miscellaneous Provisions.
A.  Reasonable Cash Value of Services.  A secondary plan

which provides benefits in the form of services may recover the
reasonable cash value of providing the services from the primary
plan, to the extent that benefits for the services are covered by
the primary plan and have not already been paid or provided by
the primary plan.  Nothing in this provision may be interpreted
to require a plan to reimburse a covered person in cash for the
value of services provided by a plan, which provides benefits in
the form of services.

B.  Excess and Other Nonconforming Provisions.
1.  No policy, or plan as defined by this rule, may contain

a provision that its benefits are "excess" or "always secondary"
to any other plan or policy.

2.  A plan with order of benefit determination rules which
comply with this rule, which is called a complying plan, may
coordinate its benefits with a plan which is "excess" or "always
secondary" or which uses order of benefit determination rules
which are inconsistent with those contained in this rule, which
is called a noncomplying plan, on the following basis:

a.  if the complying plan is the primary plan, it shall pay or
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provide its benefits on a primary basis;
b.  if the complying plan is the secondary plan, it shall pay

or provide its benefits first, but the amount of the benefits
payable shall be determined as if the complying plan were the
secondary plan.  In such a situation, such payment shall be the
limit of the complying plan's liability; and

c.  if the noncomplying plan does not provide the
information needed by the complying plan to determine its
benefits within a reasonable time after it is requested to do so,
the complying plan shall assume that the benefits of the
noncomplying plan are identical to its own, and shall pay its
benefits accordingly.  However, the complying plan shall adjust
any payments it makes based on such assumption whenever
information becomes available as to the actual benefits of the
noncomplying plan.

3.  If the noncomplying plan reduces its benefits so that the
employee, subscriber, or member receives less in benefits than
he or she would have received had the complying plan paid or
provided its benefits as the secondary plan and the
noncomplying plan paid or provided its benefits as the primary
plan and governing state law allows the right of subrogation set
forth below, then the complying plan shall advance to or on
behalf of the employee, subscriber, or member an amount equal
to such difference.

a.  In no event may the complying plan advance more than
the complying plan would have paid had it been the primary
plan, less any amount it previously paid.

b.  In consideration of such advance, the complying plan
shall be subrogated to all rights of the employee, subscriber, or
member against the noncomplying plan.

C.  Allowable Expense.  A term such as "usual and
customary," "usual and prevailing," or "reasonable and
customary," may be substituted for the term "necessary,
reasonable and customary."  Terms such as "medical care" or
"dental care" may be substituted for "health care" to describe the
coverages to which the COB provisions apply.

D.  Subrogation.  The COB concept clearly differs from
that of subrogation.  Provisions for one may be included in
health care benefits contracts without compelling the inclusion
or exclusion of the other.

E.  Right To Receive and Release Needed Information.
Certain facts are needed to apply these COB rules.  An insurer
has the right to decide which facts it needs.  It may get needed
facts from or give them to any other organization or person.  An
insurer need not tell, or get the consent of, any person to do this.
To facilitate cooperation with insurers; guidelines for medical
privacy issues are provided under U.A.R R590-206, and Title V
of Gramm-Leach-Bliley Act of 1999.  Each person claiming
benefits under a plan shall give the insurer any facts it needs to
pay the claim.

F.  Facility of Payment.  A payment made under another
plan may include an amount, which should have been paid
under the plan.  If it does, the insurer may pay that amount to the
organization, which made that payment.  That amount will then
be treated as though it were a benefit paid under the plan.  The
insurer will not have to pay that amount again.  The term
"payment made" includes providing benefits in the form of
services, in which case "payment made" means reasonable cash
value of the benefits provided in the form of services.

G.  Right of Recovery.  If the amount of the payments made
by an insurer is more than it should have paid under the
provisions of this rule, it may recover the excess from one or
more of the following:

1.  The insurer may recover from:
a.  The insured it has paid.  However, reversals of payments

made due to issues related to coordination of benefits are limited
to a time period of 18 months from the date a payment is made
unless the reversal is due to fraudulent acts, fraudulent
statements, or material misrepresentation by the insured.  It is

the insurers responsibility to see that the proper adjustments
between insurers and providers are made.

b.  The non-contracted provider it has paid. It is the
insurers responsibility to see that the proper adjustments
between insurers and providers are made. However, reversals of
payments made due to issues related to coordination of benefits
are limited to a time period of 36 months from the date a
payment is made unless the reversal is due to fraudulent acts,
fraudulent statements, or material misrepresentation by the
insured.

c.  The contracted providers it has paid. Subject to 31A-26-
301.6(15)(a)(ii), it is the insurers responsibility to see that the
proper adjustments between insurers and providers are made.

2.  The insurer may recover from insurance companies. or
3.  The insurer may recover from other organizations.
H.  The "amount of the payments made" includes the

reasonable cash value of any benefits provided in the form of
services.

I.  A plan, whether primary or secondary, may not be
required to pay a greater total benefit than would have been
required had there been no other plan.

J.  Exception to claim payment guidelines and timetables
expressed under 31A-26-301.5(2)(b) and R590-192-7, for
coordination of benefit claims are allowed by the secondary
plan:

1.  if the secondary plan has proof that they are the
secondary plan; and

2.  for only as long as a submitted claim is without an
explanation of benefits from the primary plan.

R590-131-7.  Penalties.
Any insurer, which fails to comply with the provisions of

this rule, shall be subject to the forfeiture and penalty provisions
of Section 31A-2-308.

R590-131-8.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances shall not be affected.

R590-131-9.  Existing Contracts.
The commissioner will begin enforcing the revised

provisions of this rule 45 days from the rule's effective date.

KEY:  insurance law
August 22, 2002 31A-2-201
Notice of Continuation November 27, 2002 31A-21-307
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R595.  Judicial Conduct Commission, Administration.
R595-4.  Sanctions.
R595-4-1.  Dismissals with Warning or on Conditions.

A.  The Commission may dismiss a complaint or formal
complaint with a warning or on conditions of no further
misbehavior if:

1.  the judge stipulates that the conduct complained of has
occurred;

2.  the Commission finds that the stipulated conduct
constitutes misconduct; and

3.  the Commission finds that the misconduct is troubling
but relatively minor misbehavior and that no public sanction is
warranted.

B.  The Commission will not dismiss a complaint or formal
complaint with a warning or on conditions of no further
misbehavior if:

1.  the Commission finds that a public sanction is
warranted;

2.  the Commission has previously dismissed a complaint
or formal complaint against the judge on conditions of no
further misbehavior and the current misconduct violates such
conditions; or

3.  the Commission finds that the current misconduct is the
same or similar to misconduct established from a previous
complaint or formal complaint that was dismissed with a
warning or on conditions of no further misbehavior.

R595-4-2.  Sanctions Guidelines.
In determining an appropriate sanction for misconduct, the

Commission shall consider the following non-exclusive factors:
A.  the nature of the misconduct;
B.  the gravity of the misconduct;
C.  the extent to which the misconduct has been reported or

is known among court employees, participants in the judicial
system or the public, and the source of the dissemination of
information;

D.  the extent to which the judge has accepted
responsibility for the misconduct;

E.  the extent to which the judge has made efforts to avoid
repeating the same or similar misconduct;

F.  the length of the judge's service on the bench;
G.  the effect the misconduct has had upon the confidence

of court employees, participants in the judicial system or the
public in the integrity or impartiality of the judiciary;

H.  the extent to which the judge profited or satisfied his or
her personal desires as a result of the misconduct; and

I.  the number and type of previous sanctions imposed
against the judge.

KEY:  judicial conduct commission
February 10, 2006 Art. VIII, Sec. 13

78-8-101 through 78-8-108
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R614.  Labor Commission, Occupational Safety and Health.
R614-1.  General Provisions.
R614-1-1.  Authority.

A.  These rules and all subsequent revisions as approved
and promulgated by the Labor Commission, Division of
Occupational Safety and Health, are authorized pursuant to Title
34A, Chapter 6, Utah Occupational Safety and Health Act.

B.  The intent and purpose of this chapter is stated in
Section 34A-6-202 of the Act.

C.  In accordance with legislative intent these rules provide
for the safety and health of workers and for the administration
of this chapter by the Division of Occupational Safety and
Health of the Labor Commission.

R614-1-2.  Scope.
These rules consist of the administrative procedures of

UOSH, incorporating by reference applicable federal standards
from 29 CFR 1910 and 29 CFR 1926, and the Utah initiated
occupational safety and health standards found in R614-1
through R614-7.  Notice has been given and rules filed as
required by Subsection 34A-6-104(1)(c) and 34A-6-202(2) of
the Utah Occupational Safety and Health Act and by Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

R614-1-3.  Definitions.
A.  "Access" means the right and opportunity to examine

and copy.
B.  "Act" means the Utah Occupational Safety and Health

Act of 1973.
C.  "Administration" means the Division of Occupational

Safety and Health of the Labor Commission, also known as
UOSH (Utah Occupational Safety and Health).

D.  "Administrator" means the director of the Division of
Occupational Safety and Health.

E.  "Amendment" means such modification or change in a
code, standard, rule, or order intended for universal or general
application.

F.  "Analysis using exposure or medical records" means
any compilation of data, or any research, statistical or other
study based at least in part on information collected from
individual employee exposure or medical records or information
collected from health insurance claims records, provided that
either the analysis has been reported to the employer or no
further work is currently being done by the person responsible
for preparing the analysis.

G.  "Commission" means the Labor Commission.
H.  "Council" means the Utah Occupational Safety and

Health Advisory Council.
I.  "Days" means calendar days, including Saturdays,

Sundays, and holidays.  The day of receipt of any notice shall
not be included, and the last day of the 30 days shall be
included.

J.  "Designated representative" means any individual or
organization to whom an employee gives written authorization
to exercise a right of access.  For the purpose of access to
employee exposure records and analyses using exposure or
medical records, a recognized or certified collective bargaining
agent shall be treated automatically as a designated
representative without regard to written employee authorization.

K.  "Division" means the Division of Occupational Safety
and Health, known by the acronyum of UOSH (Utah
Occupational Safety and Health).

L.  "Employee" includes any person suffered or permitted
to work by an employer.

1.  For Medical Records: "Employee" means a current
employee, a former employee, or an employee being assigned or
transferred to work where there will be exposure to toxic
substances or harmful physical agents.  In the case of deceased
or legally incapacitated employee, the employee's legal

representative may directly exercise all the employee's rights
under this section.

M.  "Employee exposure record" means a record
containing any of the following kinds of information concerning
employee exposure to toxic substances or harmful physical
agents:

1.  Environmental (workplace)  monitoring or measuring,
including personal, area, grab, wipe, or other form of sampling,
as well as related collection and analytical methodologies,
calculations, and other background data relevant to
interpretations of the results obtained;

2.  Biological monitoring results which directly assess the
absorption of a substance or agent by body systems (e.g., the
level of a chemical in the blood, urine, breath, hair, fingernails,
etc.) but not including results which assess the biological effect
of a substance or agent;

3.  Material safety data sheets; or
4.  In the absence of the above, any other record which

reveals the identity (e.g., chemical, common, or trade name) of
a toxic substance or harmful physical agent.

N.  Employee medical record
1.  "Employee medical record" means a record concerning

the health status of an employee which is made or maintained by
a physician, nurse, or other health care personnel, or technician
including:

a.  Medical and employment questionnaires or histories
(including job description and occupational exposures);

b.  The results of medical examinations (pre-employment,
pre-assignment, periodic, or episodic) and laboratory tests
(including X-ray examinations and all biological monitoring);

c.  Medical opinions, diagnoses, progress notes, and
recommendations;

d.  Descriptions of treatments and prescriptions; and
e.  Employee medical complaints.
2.  "Employee medical record" does not include the

following:
a.  Physical specimens (e.g., blood or urine samples) which

are routinely discarded as a part of normal medical practice, and
not required to be maintained by other legal requirements;

b.  Records concerning health insurance claims if
maintained separately from the employer's medical program and
its records, and not accessible to the employer by employee
name or other direct personal identifier (e.g., social security
number, payroll number, etc.); or

c.  Records concerning voluntary employee assistance
programs (alcohol, drug abuse, or personal counseling
programs) if maintained separately from the employer's medical
program and its records.

O.  "Employer" means:
1.  The state;
2.  Each county, city, town, and school district in the state;

and
3.  Every person, firm, and private corporation, including

public utilities, having one or more workers or operatives
regularly employed in the same business, or in or about the
same establishment, under any contract of hire.

4.  For medical records: "Employer" means a current
employer, a former employer, or a successor employer.

P.  "Establishment" means a single physical location where
business is conducted or where services or industrial operations
are performed.  (For example:  A factory, mill, store, hotel,
restaurant, movie theater, farm, ranch, bank, sales office,
warehouse, or central administrative office.)  Where distinctly
separate activities are performed at a single physical location
(such as contract construction activities from the same physical
location as a lumber yard), each activity shall be treated as a
separate physical establishment, and separate notices shall be
posted in each establishment to the extent that such notices have
been furnished by the Administrator.
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1.  Establishments whose primary activity constitutes retail
trade; finance, insurance, real estate and services are classified
in SIC's 52-89.

2.  Retail trades are classified as SIC's 52-59 and for the
most part include establishments engaged in selling merchandise
to the general public for personal or household consumption.
Some of the retail trades are:  automotive dealers, apparel and
accessory stores, furniture and home furnishing stores, and
eating and drinking places.

3.  Finance, insurance and real estate are classified as SIC's
60-67 and include establishments which are engaged in banking,
credit other than banking, security dealings, insurance and real
estate.

4.  Services are classified as SIC's 70-89 and include
establishments which provide a variety of services for
individuals, businesses, government agencies, and other
organizations.  Some of the service industries are:  personal and
business services, in addition to legal, educational, social, and
cultural; and membership organizations.

5.  The primary activity of an establishment is determined
as follows:  For finance, insurance, real estate, and services
establishments, the value of receipts or revenue for services
rendered by an establishment determines its primary activity.  In
establishments with diversified activities, the activities
determined to account for the largest share of production, sales
or revenue will identify the primary activity.  In some instances
these criteria will not adequately represent the relative economic
importance of each of the varied activities.  In such cases,
employment or payroll should be used in place of normal basis
for determining the primary activity.

Q.  "Exposure" or "exposed" means that an employee is
subjected to a toxic substance or harmful physical agent in the
course of employment through any route of entry (inhalation,
ingestion, skin contact or absorption, etc.) and includes past
exposure and potential (e.g., accidental or possible) exposure,
but does not include situations where the employer can
demonstrate that the toxic substance or harmful physical agent
is not used, handled, stored, generated, or present in the
workplace in any manner different from typical non-
occupational situations.

R.  "Hearing" means a proceeding conducted by the
commission.

S.  "Imminent danger" means a danger exists which
reasonably could be expected to cause an occupational disease,
death, or serious physical harm immediately, or before the
danger could be eliminated through enforcement procedures
under this chapter.

T.  "Inspection" means any inspection of an employer's
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer, and includes any inspection
conducted pursuant to a complaint filed under R614-1-6.K.1.
and 3., any re-inspection, follow-up inspection, accident
investigation or other inspection conducted under Section 34A-
6-301 of the Act.

U.  "National consensus standard" means any occupational
safety and health standard or modification:

1.  Adopted by a nationally recognized standards-producing
organization under procedures where it can be determined by
the administrator and division that persons interested and
affected by the standard have reached substantial agreement on
its adoption;

2.  Formulated in a manner which affords an opportunity
for diverse views to be considered; and

3.  Designated as such a standard by the Secretary of the
United States Department of Labor.

V.  "Person" means the general public, one or more
individuals, partnerships, associations, corporations, legal
representatives, trustees, receivers, and the state and its political

subdivisions.
W.  "Publish" means publication in accordance with Title

63, Chapter 46a, Utah Administrative Rulemaking Act.
X.  "Record" means any item, collection, or grouping of

information regardless of the form or process by which it is
maintained (e.g., paper document, microfiche, microfilm, X-ray
film, or automated data processing.)

Y.  "Safety and Health Officer" means a person authorized
by the Utah Occupational Safety and Health Administration to
conduct inspections.

Z.  "Secretary" means the Secretary of the United States
Department of Labor.

AA.  "Specific written consent" means written
authorization containing the following:

1.  The name and signature of the employee authorizing the
release of medical information;

2.  The date of the written authorization;
3.  The name of the individual or organization that is

authorized to release the medical information;
4.  The name of the designated representative (individual

or organization) that is authorized to receive the released
information;

5.  A general description of the medical information that is
authorized to be released;

6.  A general description of the purpose for the release of
medical information; and

7.  A date or condition upon which the written
authorization will expire (if less than one year).

8.  A written authorization does not operate to authorize
the release of medical information not in existence on the date
of written authorization, unless this is expressly authorized, and
does not operate for more than one year from the date of written
authorization.

9.  A written authorization may be revoked in writing
prospectively at any time.

BB.  "Standard" means an occupational health and safety
standard or group of standards which requires conditions, or the
adoption or use of one or more practices, means, methods,
operations, or processes, reasonably necessary to provide safety
and healthful employment and places of employment.

CC.  "Toxic substance" or "harmful physical agent" means
any chemical substance, biological agent (bacteria, virus,
fungus, etc.) or physical stress (noise, heat, cold, vibration,
repetitive motion, ionizing and non-ionizing radiation, hypo and
hyperbaric pressure, etc) which:

1.  Is regulated by any Federal law or rule due to a hazard
to health;

2.  Is listed in the latest printed edition of the National
Institute for Occupational Safety and Health (NIOSH) Registry
of Toxic Effects of Chemical Substances (RTECS) (See R614-
103-20B Appendix B);

3.  Has yielded positive evidence of an acute or chronic
health hazard in human, animal, or other biological testing
conducted by, or known to the employer; or

4.  Has a material safety data sheet available to the
employer indicating that the material may pose a hazard to
human health.

DD.  "Variance" means a special, limited modification or
change in the code or standard applicable to the particular
establishment of the employer or person petitioning for the
modification or change.

EE.  "Workplace" means any place of employment.

R614-1-4.  Incorporation of Federal Standards.
A.  General Industry Standards.
1.  Sections 29 CFR 1910.21 to 1910.999 and 1910.1000

through the end of part 1910 of the July 1, 2005, edition are
incorporated by reference.

2.  29 CFR 1908, July 1, 2005, is incorporated by
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reference.
3.  29 CFR 1904, July 1, 2005, is incorporated by

reference.
B.  Construction Standards.
Section 29 CFR 1926.20 through the end of part 1926, of

the July 1, 2005, edition is incorporated by reference.

R614-1-5.  Adoption and Extension of Established Federal
Safety Standards and State of Utah General Safety Orders.

A.  Scope and Purpose.
1.  The provisions of this rule adopt and extend the

applicability of: (1) established Federal Safety Standards, (2)
R614, and (3) Workers' Compensation Coverage, as in effect
July 1, 1973 and subsequent revisions, with respect to every
employer, employee and employment within the boundaries of
the State of Utah, covered by the Utah Occupational Safety and
Health Act of 1973.

2.  All standards and rules including emergency and/or
temporary, promulgated under the Federal Occupational Safety
and Health Act of 1970 shall be accepted as part of the
Standards, Rules and Regulations under the Utah Occupational
Safety and Health Act of 1973, unless specifically revoked or
deleted.

3.  All employers will provide workers' compensation
benefits as required in Section 34A-2-201.

4.  Any person, firm, company, corporation or association
employing minors must comply fully with all orders and
standards of the Labor Division of the Commission. UOSH
standards shall prevail in cases of conflict.

B.  Construction Work.
Federal Standards, 29 CFR 1926 and selected applicable

sections of R614 are accepted covering every employer and
place of employment of every employee engaged in construction
work of:

1.  New construction and building;
2.  Remodeling, alteration and repair;
3.  Decorating and painting;
4.  Demolition; and
5.  Transmission and distribution lines and equipment

erection, alteration, conversion or improvement.
C.  Reporting Requirements.
1.  Each employer shall within 8 hours of occurrence,

notify the Division of Utah Occupational Safety and Health of
the Commission of any work-related fatalities, of any disabling,
serious, or significant injury and of any occupational disease
incident.  Call (801) 530-6901.

2.  Tools, equipment, materials or other evidence that might
pertain to the cause of such accident shall not be removed or
destroyed until so authorized by the Labor commission or one
of its Compliance Officers.

3.  Each employer shall investigate or cause to be
investigated all work-related injuries and occupational diseases
and any sudden or unusual occurrence or change of conditions
that pose an unsafe or unhealthful exposure to employees.

4.  Each employer shall file a report with the Commission
within seven days after the occurrence of an injury or
occupational disease, after the employers' first knowledge of the
occurrence, or after the employee's notification of the same, on
forms prescribed by the Commission, of any work-related
fatality or any work-related injury or occupational disease
resulting in medical treatment, loss of consciousness or loss of
work, restriction of work, or transfer to another job.  Each
employer shall file a subsequent report with the Commission of
any previously reported injury or occupational disease that later
resulted in death.  The subsequent report shall be filed with the
Commission within seven days following the death or the
employer's first knowledge or notification of the death.  No
report is required for minor injuries, such as cuts or scratches
that require first-aid treatment only, unless the treating physician

files, or is required to file the physician's initial report of work
injury or occupational disease with the Commission.  Also, no
report is required for occupational disease which manifest after
the employee is no longer employed by the employer with
which the exposure occurred, or where the employer is not
aware of an exposure occasioned by the employment which
results in an occupational disease as defined by Section 34A-3-
103.

5.  Each employer shall provide the employee with a copy
of the report submitted to the Commission.  The employer shall
also provide the employee with a statement, as prepared by the
Commission, of his rights and responsibilities related to the
industrial injury or occupational disease.

6.  Each employer shall maintain a record in a manner
prescribed by the Commission of all work-related injuries and
all occupational disease resulting in medical treatment, loss of
consciousness, loss of work, restriction or work, or transfer to
another job.

7.  No person shall remove, displace, destroy, or carry
away any safety devices or safeguards provided for use in any
place of employment, or interfere in any way with the use
thereof by other persons, or interfere in any method or process
adopted for the protection of employees. No employee shall
refuse or neglect to follow and obey reasonable orders that are
issued for the protection of health, life, safety, and welfare of
employees.

D.  Employer, Employee Responsibility.
1.  It shall be the duty and responsibility of any employee

upon entering his or her place of employment, to examine
carefully such working place and ascertain if the place is safe,
if the tools and equipment can be used with safety, and if the
work can be performed safely.  After such examination, it shall
be the duty of the employee to make the place, tools, or
equipment safe.  If this cannot be done, then it becomes his or
her duty to immediately report the unsafe place, tools,
equipment, or conditions to the foreman or supervisor.

2.  Employees must comply with all safety rules of their
employer and with all the Rules and Regulations promulgated
by UOSH which are applicable to their type of employment.

3.  Management shall inspect or designate a competent
person or persons to inspect frequently for unsafe conditions
and practices, defective equipment and materials, and where
such conditions are found to take appropriate action to correct
such conditions immediately.

4.  Supervisory personnel shall enforce safety regulations
and issue such rules as may be necessary to safeguard the health
and lives of employees.  They shall warn all employees of any
dangerous condition and permit no one to work in an unsafe
place, except for the purpose of making it safe.

E.  General Safety Requirements.
1.  Where there is a risk of injury from hair entanglement

in moving parts of machinery, employees shall confine their hair
to eliminate the hazard.

2.  Body protection:  Clothing which is appropriate for the
work being done should be worn.  Loose sleeves, tails, ties,
lapels, cuffs, or similar garments which can become entangled
in moving machinery shall not be worn where an entanglement
hazard exists.  Clothing saturated or impregnated with
flammable liquids, corrosive substances, irritant, oxidizing
agents or other toxic materials shall be removed and shall not be
worn until properly cleaned.

3.  General.  Wrist watches, rings, or other jewelry shall not
be worn on the job where they constitute a safety hazard.

4.  Safety Committees.  It is recommended that a safety
committee comprised of management and employee
representatives be established.  The committee or the individual
member of the committee shall not assume the responsibility of
management to maintain and conduct a safe operation.  The
duties of the committee should be outlined by management, and
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may include such items as reviewing the use of safety apparel,
recommending action to correct unsafe conditions, etc.

5.  No intoxicated person shall be allowed to go into or
loiter around any operation where workers are employed.

6.  No employee shall carry intoxicating liquor into a place
of employment, except that the place of employment shall be
engaged in liquor business and this is a part of his assigned
duties.

7.  Employees who do not understand or speak the English
language shall not be assigned to any duty or place where the
lack or partial lack of understanding or speaking English might
adversely affect their safety or that of other employees.

8.  Good housekeeping is the first law of accident
prevention and shall be a primary concern of all supervisors and
workers.  An excessively littered or dirty work area will not be
tolerated as it constitutes an unsafe, hazardous condition of
employment.

9.  Emergency Posting Required.
a.  Good communications are necessary if a fire or disaster

situation is to be adequately coped with.  A system for alerting
and directing employees to safety is an essential step in a safety
program.

b.  A list of telephone numbers or addresses as may be
applicable shall be posted in a conspicuous place so the
necessary help can be obtained in case of emergency.  This list
shall include:

(1)  Responsible supervision (superintendent or equivalent)
(2)  Doctor
(3)  Hospital
(4)  Ambulance
(5)  Fire Department
(6)  Sheriff or Police
10.  Lockouts and Tagging.
a.  Where there is any possibility of machinery being

started or electrical circuits being energized while repairs or
maintenance work is being done, the electrical circuits shall be
locked open and/or tagged and the employee in charge (the one
who places the lock) shall keep the key until the job is
completed or he is relieved from the job, such as by shift change
or other assignment.  If it is expected that the job may be
assigned to other workers, he may remove his lock provided the
supervisor or other workers apply their lock and tag
immediately.  Where there is danger of machinery being started
or of steam or air creating a hazard to workers while repairs on
maintenance work is being done, the employee in charge shall
disconnect the lines or lock and tag the main valve closed or
blank the line on all steam driven machinery, pressurized lines
or lines connected to such equipment if they could create a
hazard to workers.

b.  After tagging and lockout procedures have been applied,
machinery, lines, and equipment shall be checked to insure that
they cannot be operated.

c.  If locks and tags cannot be applied, conspicuous tags
made of nonconducting material and plainly lettered,
"EMPLOYEES WORKING" followed by the other appropriate
wording, such as "Do not close this switch" shall be used.

d.  When in doubt as to procedure, the worker shall consult
his supervisor concerning safe procedure.

11.  Safety-Type hooks shall be used wherever possible.
12.  Emergency Showers, Bubblers, and Eye Washers.
a.  Readily accessible, well marked, rapid action safety

showers and eye wash facilities must be available in areas where
strong acid, caustic or highly oxidizing or irritating chemicals
are being handled.  (This is not applicable where first aid
practices specifically preclude flushing with running water.)

b.  Showers should have deluge type heads, easily
accessible, plainly marked and controlled by quick opening
valves of the type that stay open.  The valve handle should be
equipped with a pull chain, rope, etc., so the blinded employee

will be able to more easily locate the valve control.  In addition,
it is recommended that the floor platform be so constructed to
actuate the quick opening valve.  The shower should be capable
of supplying large quantities of water under moderately high
pressure.  Blankets should be located so as to be reasonably
accessible to the shower area.

c.  All safety equipment should be inspected and tested at
regular intervals, preferably daily and especially during freezing
weather, to make sure it is in good working condition at all
times.

13.  Grizzlies Over Chutes, Bins and Tank Openings.
a.  Employees shall be furnished with and be required to

use approved type safety harnesses and shall be tied off securely
so as to suspend him above the level of the product before
entering any bin, chute or storage place containing material that
might cave or run.  Cleaning and barring down in such places
shall be started from the top using only bars blunt on one end or
having a ring type or D handhold.

b.  Employees shall not work on top of material stored or
piled above chutes, drawholes or conveyor systems while
material is being withdrawn unless protected.

c.  Chutes, bins, drawholes and similar openings shall be
equipped with grizzlies or other safety devices that will prevent
employees from falling into the openings.

d.  Bars for grizzly grids shall be so fitted that they will not
loosen and slip out of place, and the operator shall not remove
a bar temporarily to let large rocks through rather than to break
them.

F.  All requirements of PSM Standard 29 CFR 1910.119
are hereby extended to include the blister agents, HT, HD, H,
Lewisite, and the nerve agents, GA, VX.

R614-1-6.  Personal Protective Equipment.
A.  When no other method or combination of methods can

be provided to prevent employees from becoming exposed to
toxic dusts, fumes, gases, flying particles or other objects,
dangerous rays or burns from heat, acid, caustic, or any other
hazard of a similar nature, the employer must provide each
worker with the necessary personal protection equipment, such
as respirators, goggles, gas masks, certain types of protective
clothing, etc.  Provision must also be made to keep all such
equipment in good, sanitary working condition at all times.

B.  Where there is a risk of injury from hair entanglement
in moving parts of machinery, employees shall confine their hair
to eliminate the hazard.

C.  Except when, in the opinion of the Administrator, their
use creates a greater hazard, life lines and safety harnesses shall
be provided for and used by workers engaged in window
washing, in securing or shifting thrustouts, inspecting or
working on overhead machines supporting scaffolds or other
high rigging, and on steeply pitched roofs.  Similarly, they shall
be provided for and used by all exposed to the hazard of falling,
and by workmen on poles workers or steel frame construction
more than ten (10) feet above solid ground or above a temporary
or permanent floor or platform.

D.  Every life line and safety harness shall be inspected by
the superintendent or his authorized representative and the
worker before it is used and at least once a week while
continued in use.

E.  Wristwatches, rings, or other jewelry shall not be worn
on the job where they constitute a safety hazard.

R614-1-7.  Inspections, Citations, and Proposed Penalties.
A.  The Utah Occupational Safety and Health Act (Title

34A, Chapter 6) requires, that every employer covered under the
Act furnish to his employees employment and a place of
employment which are free from recognized hazards that are
likely to cause death or serious physical harm to his employees.
The Act also requires that employers comply with occupational
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safety and health standards promulgated under the Act, and that
employees comply with standards, rules, regulations and orders
issued under the Act applicable to employees actions and
conduct.  The Act authorizes the Utah Occupational Safety and
Health Division to conduct inspections, and to issue citations
and proposed penalties for alleged violations.  The Act, under
Section 34A-6-301, also authorizes the Administrator to conduct
inspections and to question employers and employees in
connection with research and other related activities.  The Act
contains provisions for adjudication of violations, periods
prescribed for the abatement of violations, and proposed
penalties by the Labor Commission, if contested by an employer
or by an employee or authorized representative of employees,
and for a judicial review.  The purpose of R614-1-7 is to
prescribe rules and general policies for enforcement of the
inspection, citations, and proposed penalty provisions of the
Act.  Where R614-1-7 sets forth general enforcement policies
rather than substantive or procedural rules, such policies may be
modified in specific circumstances where the Administrator or
his designee determines that an alternative course of action
would better serve the objectives of the Act.

B.  Posting of notices; availability of Act, regulations and
applicable standards.

1.  Each employer shall post and keep posted notices, to be
furnished by the Administrator, informing employees of the
protections and obligations provided for in the Act, and that for
assistance and information, including copies of the Act and of
specific safety and health standards, employees should contact
their employer or the office of the Administrator.  Such notices
shall be posted by the employer in each establishment in a
conspicuous place where notices to employees are customarily
posted.  Each employer shall take steps to insure that such
notices are not altered, defaced, or covered by other material.

2.  Where employers are engaged in activities which are
physically dispersed, such as agriculture, construction,
transportation communications, and electric, gas and sanitary
services, the notices required shall be posted at the location
where employees report each day.  In the case of employees who
do not usually work at, or report to, a single establishment, such
as traveling salesman, technicians, engineers, etc., such notices
shall be posted in accordance with the requirements of R614-1-
7.Q.

3.  Copies of the Act, all regulations published under
authority of Section 34A-6-202 and all applicable standards will
be available at the office of the Administrator.  If an employer
has obtained copies of these materials, he shall make them
available upon request to any employee or his authorized
representative.

4.  Any employer failing to comply with the provisions of
this Part shall be subject to citation and penalty in accordance
with the provisions of Sections 34A-6-302 and 34A-6-307 of
the Act.

C.  Authority for Inspection.
1.  Safety and Health Officers of the Division are

authorized to enter without delay and at reasonable times any
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer; to inspect and investigate during
regular working hours and at other reasonable times, and within
reasonable limits and in a reasonable manner, any such place of
employment, and all pertinent conditions, structures, machines,
apparatus, devices, equipment and materials therein; to question
privately any employer, owner, operator, agent or employee; and
to review records required by the Act and regulations published
in R614-1-7 and 8, and other records which are directly related
to the purpose of the inspection.

2.  Prior to inspecting areas containing information which
has been classified as restricted by an agency of the United
States Government in the interest of national security, Safety

and Health Officers shall obtain the appropriate security
clearance.

D.  Objection to Inspection.
1.  Upon a refusal to permit the Safety and Health Officer,

in exercise of his official duties, to enter without delay and at
reasonable times any place of employment or any place therein,
to inspect, to review records, or to question any employer,
owner, operator, agent, or employee, in accordance with R614-
1-7.B. and C. or to permit a representative of employees to
accompany the Safety and Health Officer during the physical
inspection of any workplace in accordance with R614-1-7.G. the
Safety and Health Officer shall terminate the inspection or
confine the inspection to other areas, conditions, structures,
machines, apparatus, devices, equipment, materials, records or
interview concerning which no objection is raised.

2.  The Safety and Health Officer shall endeavor to
ascertain the reason for such refusal, and shall immediately
report the refusal and the reason therefor to the Administrator.
The Administrator shall take appropriate action, including
compulsory process, if necessary.

3.  Compulsory process shall be sought in advance of an
attempted inspection or investigation if, in the judgment of the
Administrator circumstances exist which make such
preinspection process desirable or necessary.  Some examples
of circumstances in which it may be desirable or necessary to
seek compulsory process in advance of an attempt to inspect or
investigate include (but are not limited to):

a.  When the employers past practice either implicitly or
explicitly puts the Administrator on notice that a warrantless
inspection will not be allowed:

b.  When an inspection is scheduled far from the local
office and procuring a warrant prior to leaving to conduct the
inspection would avoid, in case of refusal of entry, the
expenditure of significant time and resources to return to the
office, obtain a warrant and return to the work-site;

c.  When an inspection includes the use of special
equipment or when the presence of an expert or experts is
needed in order to properly conduct the inspection, and
procuring a warrant prior to an attempt to inspect would
alleviate the difficulties or costs encountered in coordinating the
availability of such equipment or expert.

4.  For purposes of this section, the term compulsory
process shall mean the institution of any appropriate action,
including ex parte application for an inspection warrant or its
equivalent.  Ex parte inspection warrants shall be the preferred
form of compulsory process in all circumstances where
compulsory process is relied upon to seek entry to a workplace
under this section.

E.  Entry not a Waiver.
Any permission to enter, inspect, review records, or

question any person, shall not imply a waiver of any cause of
action, citation, or penalty under the Act.  Safety and Health
Officers are not authorized to grant such waivers.

F.  Advance notice of Inspections.
1.  Advance notice of inspections may not be given, except

in the following instances:
a.  In cases of apparent imminent danger, to enable the

employer to abate the danger as quickly as possible.
b.  In circumstances where the inspection can most

effectively be conducted after regular business hours or where
special preparations are necessary for an inspection.

c.  Where necessary to assure the presence of the employer
or representative of the employer and employees or the
appropriate personnel needed to aid the inspection; and

d.  In other circumstances where the Administrator
determines that the giving of advance notice would enhance the
probability of an effective and thorough inspection.

2.  In the instances described in R614-1-7.F.1., advance
notice of inspections may be given only if authorized by the
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Administrator, except that in cases of imminent danger, advance
notice may be given by the Safety and Health Officer without
such authorization if the Administrator is not immediately
available.  Where advance notice is given, it shall be the
employer's responsibility to notify the authorized representative
of the employees of the inspection, if the identity of such
representatives is known to the employer.  (See R614-1-7.H.2.
as to instances where there is no authorized representative of
employees.)  Upon the request of the employer, the Safety and
Health Officer will inform the authorized representative of
employees of the inspection, provided that the employer
furnishes the Safety and Health Officer with the identity of such
representatives and with such other information as is necessary
to enable him promptly to inform such representatives of the
inspection.  A person who fails to comply with his
responsibilities under this paragraph, may be subject to citation
and penalty under Sections 34A-6-302 and 34A-6-307 of the
Act.  Advance notice in any of the instances described in R614-
1-7.F. shall not be given more than 24 hours before the
inspection is scheduled to be conducted, except in cases of
imminent danger and other unusual circumstances.

3.  The Act provides in Subsection 34A-6-307(5)(b)
conditions for which advanced notice can be given and the
penalties for not complying.

G.  Conduct of Inspections.
1.  Subject to the provisions of R614-1-7.C., inspections

shall take place at such times and in such places of employment
as the Administrator or the Safety and Health Officer may direct.
At the beginning of an inspection, Safety and Health Officers
shall present their credentials to the owner, operator, or agent in
charge at the establishment; explain the nature and purpose of
the inspection; and indicate generally the scope of the inspection
and the records specified in R614-1-7.C. which they wish to
review.  However, such designations of records shall not
preclude access to additional records specified in R614-1-7.C.

2.  Safety and Health Officers shall have authority to take
environmental samples and to take photographs or video
recordings related to the purpose of the inspection, employ other
reasonable investigative techniques, and question privately any
employer, owner, operator, agent or employee of an
establishment.  (See R614-1-7.I. on trade secrets.)  As used
herein, the term "employ other reasonable investigative
techniques" includes, but is not limited to, the use of devices to
measure employee exposures and the attachment of personal
sampling equipment such as dosimeters, pumps, badges, and
other similar devices to employees in order to monitor their
exposures.

3.  In taking photographs and samples, Safety and Health
Officers shall take reasonable precautions to insure that such
actions with flash, spark-producing, or other equipment would
not be hazardous.  Safety and Health Officers shall comply with
all employer safety and health rules and practices at the
establishment being inspected, and shall wear and use
appropriate protective clothing and equipment.

4.  The conduct of inspections shall preclude unreasonable
disruption of the operations of the employer's establishment.

5.  At the conclusion of an inspection, the Safety and
Health Officer shall confer with the employer or his
representative and informally advise him of any apparent safety
or health violations disclosed by the inspection.  During such
conference, the employer shall be afforded an opportunity to
bring to the attention of the Safety and Health Officer any
pertinent information regarding conditions in the workplace.

H.  Representative of employers and employees.
1.  Safety and Health Officer shall be in charge of

inspections and questioning of persons.  A representative of the
employer and a representative authorized by his employees shall
be given an opportunity to accompany the Safety and Health
Officer during the physical inspection of any workplace for the

purpose of aiding such inspection.  A Safety and Health Officer
may permit additional employer representative and additional
representatives authorized by employees to accompany him
where he determines that such additional representatives will
further aid the inspection.  A different employer and employee
representative may accompany the Safety and Health Officer
during each phase of an inspection if this will not interfere with
the conduct of the inspection.

2.  Safety and Health Officers shall have authority to
resolve all disputes as to who is the representative authorized by
the employer and the employees for purpose of this Part.  If
there is no authorized representative of employees, or if the
Safety and Health Officer is unable to determine with
reasonable certainty who is such representative, he shall consult
with a reasonable number of employees concerning matters of
safety and health in the workplace.

3.  The representative(s) authorized by employees shall be
an employee(s) of the employer.  However, if in the judgment
of the Safety and Health Officer, good cause has been shown
why accompaniment by a third party who is not an employee of
the employer (such as an industrial hygienist or safety engineer)
is reasonably necessary to the conduct of an effective and
thorough physical inspection of the workplace, such third party
may accompany the Safety and Health Officer during the
inspection.

4.  Safety and Health Officers are authorized to deny the
right of accompaniment under this Part to any person whose
conduct interferes with a fair and orderly inspection.  The right
of accompaniment in areas containing trade secrets shall be
subject to the provisions of R614-1-7.I.3.  With regard to
information classified by an agency of the U.S. Government in
the interest of national security, only persons authorized to have
access to such information may accompany a Safety and Health
Officer in areas containing such information.

I.  Trade secrets.
1.  Section 34A-6-306 of the Act provides provisions for

trade secrets.
2.  At the commencement of an inspection, the employer

may identify areas in the establishment which contain or which
might reveal a trade secret.  If the Safety and Health Officer has
no clear reason to question such identification, information
obtained in such areas, including all negatives and prints of
photographs, and environmental samples, shall be labeled
"confidential-trade secret" and shall not be disclosed except in
accordance with the provisions of Section 34A-6-306 of the
Act.

3.  Upon the request of an employer, any authorized
representative of employees under R614-1-7.H. in an area
containing trade secrets shall be an employee in that area or an
employee authorized by the employer to enter that area.  Where
there is not such representative or employee, the Safety and
Health Officer shall consult with a reasonable number of
employees who work in that area concerning matters of safety
and health.

J.  Consultation with employees.
Safety and Health Officers may consult with employees

concerning matters of occupational safety and health to the
extent they deem necessary for the conduct of an effective and
thorough inspection.  During the course of an inspection, any
employee shall be afforded an opportunity to bring any violation
of the Act which he has reason to believe exists in the
workplace to the attention of the Safety and Health Officer.

K.  Complaints by employees.
1.  Any employee or representative of employees who

believe that a violation of the Act exists in any workplace where
such employee is employed may request an inspection of such
workplace by giving notice of the alleged violation to the
Administrator or to a Safety and Health Officer.  Any such
notice shall be reduced to writing, shall set forth with reasonable
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particularity the grounds for the notice, and shall be signed by
the employee or representative of employees.  A copy of the
notice shall be provided the employer or his agent by the
Administrator or Safety and Health Officer no later than at the
time of inspection, except that, upon the request of the person
giving such notice, his name and the names of individual
employees referred to therein shall not appear in such copy or
on any record published, released, or made available by the
Administrator.

2.  If upon receipt of such notification the Administrator
determines that the complaint meets the requirements set forth
in R614-1-7.K.1., and that there are reasonable grounds to
believe that the alleged violation exists, he shall cause an
inspection to be made as soon as practicable.  Inspections under
this Part shall not be limited to matters referred to in the
complaint.

3.  Prior to or during any inspection of a workplace, any
employee or representative of employees employed in such
workplace may notify the Safety and Health Officer, in writing,
of any violation of the Act which they have reason to believe
exists in such workplace.  Any such notice shall comply with
requirements of R614-1-7.K.1.

4.  Section 34A-6-203 of the Act provides protection for
employees while engaged in protected activities.

L.  Inspection not warranted; informal review.
1.  If the Administrator determines that an inspection is not

warranted because there are no reasonable grounds to believe
that a violation or danger exists with respect to a complaint
under K, he shall notify the complaining party in writing of such
determination.  The complaining party may obtain review of
such determination by submitting a written statement of position
with the Administrator.  The Administrator, at his discretion,
may hold an informal conference in which the complaining party
and the employer may orally present their views.  After
considering all written and oral view presented, the
Administrator shall affirm, modify, or reverse the determination
of the previous decision and again furnish the complaining party
and the employer written notification of his decision and the
reasons therefor.

2.  If the Administrator determines that an inspection is not
warranted because the requirements of R614-1-7.K.1. have not
been met, he shall notify the complaining party in writing of
such determination.  Such determination shall be without
prejudice to the filing of a new complaint meeting the
requirements of R614-1-7.K.1.

M.  Imminent danger.
Whenever a Safety and Health Officer concludes, on the

basis of an inspection, that conditions or practices exist in any
place of employment which could reasonably be expected to
cause death or serious physical harm before the imminence of
such danger can be eliminated through the enforcement
procedures of the Act, he shall inform the affected employees
and employers of the danger, that he is recommending a civil
action to restrain such conditions or practices and for other
appropriate citations of proposed penalties which may be issued
with respect to an imminent danger even though, after being
informed of such danger by the Compliance Officer, the
employer immediately eliminates the imminence of the danger
and initiates steps to abate such danger.

N.  Citations.
1.  The Administrator shall review the inspection report of

the Safety and Health Officer.  If, on the basis of the report the
Administrator believes that the employer has violated a
requirement of Section 34A-6-201 of the Act, of any standard,
rule, or order promulgated pursuant to Section 34A-6-202 of the
Act, or of any substantive rule published in this chapter, shall
issue to the employer a citation. A citation shall be issued even
though, after being informed of an alleged violation by the
Safety and Health Officer, the employer immediately abates, or

initiates steps to abate, such alleged violations.  Any citation
shall be issued with reasonable promptness after termination of
the inspection.  No citation may be issued after the expiration of
6 months following the occurrence of any violation.

2.  Any citation shall describe with particularity the nature
of the alleged violation, including a reference to the provision
of the Act, standard, rule, regulations, or order alleged to have
been violated.  Any citation shall also fix a reasonable time or
times for the abatement of the alleged violations.

3.  If a citation is issued for an alleged violation in a
request for inspection under R614-1-7.K.1. or a notification of
violation under R614-1-7.K.3., a copy of the citation shall also
be sent to the employee or representative of employees who
made such request or notification.

4.  Following an inspection, if the Administrator
determines that a citation is not warranted with respect to a
danger or violation alleged to exist in a request for inspection
under R614-1-7.K.1.or a notification of violation under R614-1-
7.K.3., the informal review procedures prescribed in R614-1-
7.L.1. shall be applicable.  After considering all views
presented, the Administrator shall either affirm, order a re-
inspection, or issue a citation if he believes that the inspection
disclosed a violation.  The Administrator shall furnish the
complaining party and the employer with written notification of
his determination and the reasons therefor.

5.  Every citation shall state that the issuance of a citation
does not constitute a finding that a violation of the Act has
occurred unless there is a failure to contest as provided for in
the Act or, if contested, unless the citation is affirmed by the
Commission.

O.  Petitions for modification of abatement date.
1.  An employer may file a petition for modification of

abatement date when he has made a good faith effort to comply
with the abatement requirements of the citation, but such
abatement has not been completed because of factors beyond his
reasonable control.

2.  A petition for modification of abatement date shall be
in writing and shall include the following information.

a.  All steps taken by the employer, and the dates of such
action, in an effort to achieve compliance during the prescribed
abatement period.

b.  The specific additional abatement time necessary in
order to achieve compliance.

c.  The reasons such additional time is necessary, including
the unavailability, of professional or technical personnel or of
materials and equipment, or because necessary construction or
alteration of facilities cannot be completed by the original
abatement date.

d.  All available interim steps being taken to safeguard the
employees against the cited hazard during the abatement period.

e.  A certification that a copy of the petition has been
posted and, if appropriate, served on the authorized
representative of affected employees, in accordance with
paragraph R614-1-7.O.3.a. and a certification of the date upon
which such posting and service was made.

3.  A petition for modification of abatement date shall be
filed with the Administrator who issued the citation no later
than the close of the next working day following the date on
which abatement was originally required.  A later-filed petition
shall be accompanied by the employer's statement of exceptional
circumstances explaining the delay.

a.  A copy of such petition shall be posted in a conspicuous
place where all affected employees will have notice thereof or
near such location where the violation occurred.  The petition
shall remain posted for a period of ten (10) days.  Where
affected employees are represented by an authorized
representative, said representative shall be served with a copy of
such petition.

b.  Affected employees or their representatives may file an
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objection in writing to such petition with the aforesaid
Administrator.  Failure to file such objection within ten (10)
working days of the date of posting of such petition or of service
upon an authorized representative shall constitute a waiver of
any further right to object to said petition.

c.  The Administrator or his duly authorized agent shall
have authority to approve any petition for modification of
abatement date filed pursuant to paragraphs R614-1-7.O.2. and
3.  Such uncontested petitions shall become final orders
pursuant to Subsection 34A-6-303(1) of the Act.

d.  The Administrator or his authorized representative shall
not exercise his approval power until the expiration of ten (10)
days from the date of the petition was posted or served pursuant
to paragraphs R614-1-7.O.3.a. and b. by the employer.

4.  Where any petition is objected to by the affected
employees, the petition, citation, and any objections shall be
forwarded to the Administrator per R614-1-7.O.3.b.  Upon
receipt the Administrator shall schedule and notify all interested
parties of a formal hearing before the Administrator or his
authorized representative(s). Minutes of this hearing shall be
taken and become public records of the Commission.  Within
ten (10) days after conclusion of the hearing, a written opinion
by the Administrator will be made, with copies to the affected
employees or their representatives, the affected employer and to
the Commission.

P.  Proposed penalties.
1.  After, or concurrent with, the issuance of a citation and

within a reasonable time after the termination of the inspection,
the Administrator shall notify the employer by certified mail or
by personal service by the Safety and Health Officer of the
proposed penalty under Section 34A-6-307 of the Act, or that no
penalty is being proposed.  Any notice of proposed penalty shall
state that the proposed penalty shall be deemed to be the final
order of the Commission and not subject to review by any court
or agency unless, within 30 days from the date of receipt of such
notice, the employer notifies the Adjudication Division in
writing that he intends to contest the citation or the notification
of proposed penalty before the Commission.

2.  The Administrator shall determine the amount of any
proposed penalty, giving due consideration to the
appropriateness of the penalty with respect to the size of the
business, of the employer being charged, the gravity of the
violation, the good faith of the employer, and the history of
previous violations, in accordance with the provisions of Section
34A-6-307 of the Act.

3.  Appropriate penalties may be proposed with respect to
an alleged violation even though after being informed of such
alleged violation by the Safety and Health Officer, the employer
immediately abates, or initiates steps to abate, such alleged
violation.  Penalties shall not be proposed for violations which
have no direct or immediate relationship to safety or health.

Q.  Posting of citations.
1.  Upon receipt of any citation under the Act, the employer

shall immediately post such citation, or copy thereof, unedited,
at or near each place of alleged violation referred to in the
citation occurred, except as hereinafter provided.  Where,
because of the nature of the employer's operations, it is not
practicable to post the citation at or near each place of alleged
violation, such citation shall be posted, unedited, in a prominent
place where it will be readily observable by all affected
employees.  For example, where employees are engaged in
activities which are physically dispersed (see R614-1-7.B.), the
citation may be posted at the location to which employees report
each day.  Where employees do not primarily work at or report
to a single location (see R614-1-7.B.2.), the citation must be
posted at the location from which the employees commence
their activities.  The employer shall take steps to ensure that the
citation is not altered, defaced, or covered by other material.

2.  Each citation or a copy thereof, shall remain posted until

the violation has been abated, or for 3 working days which ever
is later.  The filing by the employer of a notice of intention to
contest under R614-1-7.R. shall not affect his posting
responsibility unless and until the Commission issues a final
order vacating the citation.

3.  An employer, to whom a citation has been issued, may
post a notice in the same location where such citation is posted
indicating that the citation is being contested before the
Commission, such notice may explain the reasons for such
contest.  The employer may also indicate that specified steps
have been taken to abate the violation.

4.  Any employer failing to comply with the provisions of
R614-1-7.Q.1. and 2. shall be subject to citation and penalty in
accordance with the provisions of Section 34A-6-307 of the
Act.

R.  Employer and employee hearings before the
Commission.

1.  Any employer to whom a citation or notice of proposed
penalty has been issued, may under Section 34A-6-303 of the
Act, notify the Adjudication Division in writing that the
employer intends to contest such citation or proposed penalty
before the Commission. Such notice of intention to contest must
be received by the Adjudication Division within 30 days of the
receipt by the employer of the notice of proposed penalty.
Every notice of intention to contest shall specify whether it is
directed to the citation or to the proposed penalty, or both.  The
Adjudication Division shall handle such notice in accordance
with the rules of procedures prescribed by the Commission.

2.  An employee or representative of employee of an
employer to whom a citation has been issued may, under
Section 34A-6-303(3) of the Act, file a written notice with the
Adjudication Division alleging that the period of time fixed in
the citation for the abatement of the violation is unreasonable.
Such notice must be received by the Adjudication Division
within 30 days of the receipt by the employer of the notice of
proposed penalty or notice that no penalty is being proposed.
The Adjudication Division shall handle such notice in
accordance with the rules of procedure prescribed by the
Commission.

S.  Failure to correct a violation for which a citation has
been issued.

1.  If an inspection discloses that an employer has failed to
correct an alleged violation for which a citation has been issued
within the period permitted for its correction, the Administrator
shall notify the employer by certified mail or by personal service
by the Safety and Health Officer of such failure and of the
additional penalty proposed under Section 34A-6-307 of the Act
by reason of such failure.  The period for the correction of a
violation for which a citation has been issued shall not begin to
run until the entry of a final order of the Commission in the case
of any review proceedings initiated by the employer in good
faith and not solely for delay or avoidance of penalties.

2.  Any employer receiving a notification of failure to
correct a violation and of proposed additional penalty may,
under Section 34A-6-303(3) of the Act, notify the Adjudication
Division in writing that he intends to contest such notification
or proposed additional penalty before the Commission.  Such
notice of intention to contest shall be postmarked within 30 days
of receipt by the employer of the notification of failure to
correct a violation and of proposed additional penalty.  The
Adjudication Division shall handle such notice in accordance
with the rules of procedures prescribed by the Commission.

3.  Each notification of failure to correct a violation and of
proposed additional penalty shall state that it shall be deemed to
be the final order of the Commission and not subject to review
by any court or agency unless, within 30 days from the date of
receipt of such notification, the employer notifies the
Adjudication Division in writing that he intends to contest the
notification or the proposed additional penalty before the
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Commission.
T.  Informal conferences.
At the request of an affected employer, employee, or

representative of employees, the Administrator may hold an
informal conference for the purpose of discussing any issues
raised by an inspection, citation, notice of proposed penalty, or
notice of intention to contest.  The Administrator shall provide
in writing the reasons for any settlement of issues at such
conferences.  If the conference is requested by the employer, an
affected employee or his representative shall be afforded an
opportunity to participate, at the discretion of the Administrator.
If the conference is requested by an employee or representative
of employees, the employer shall be afforded an opportunity to
participate, at the discretion of the Administrator.  Any party
may be represented by counsel at such conference.  No such
conference or request for such conference shall operate as a stay
of any 30 day period for filing a notice of intention to contest as
prescribed in R614-1-7.R.

R614-1-8.  Recording and Reporting Occupational Injuries
and Illnesses.

A.  The rules in this section implement Sections 34A-6-108
and 34A-6-301(3) of the Act.  These sections provide for
record-keeping and reporting by employers covered under the
Act, for developing information regarding the causes and
prevention of occupational accidents and illnesses, and for
maintaining a program of collection, compilation, and analysis
of occupational safety and health statistics.  Regardless of size
or type of operation, accidents and fatalities must be reported to
UOSH in accordance with the requirements of R614-1-5.C.

NOTE: Utah has adopted and will enforce the Federal
Recordkeeping Standard 29CFR1904.

R614-1-4. Incorporation of Federal Standards.
A.  General Industry Standards.
4. FR Vol. 66, No. 13, Friday, January 19, 2001, Pages

5916 to and including 6135. "Occupational Injury and reporting
Requirements; Final Rule" is incorporated by reference.

Utah Specific Recordkeeping requirements follow:
B.  Supplementary record.
Each employer shall have available for inspection at each

establishment within 6 working days after receiving information
that a recordable case has occurred, a supplementary record for
that establishment.  The record shall be completed in the detail
prescribed in the instructions accompanying federal OSHA
Form No. 301, Utah Industrial Accidents Form 122.  Workers'
compensation, insurance, or other reports are acceptable
alternative records if they contain the information required by
the federal OSHA Form No. 301, Utah Industrial Accidents
Form 122.  If no acceptable alternative record is maintained for
other purposes, Federal OSHA Form No. 301, Utah Industrial
Accidents Form 122 shall be used or the necessary information
shall be otherwise maintained.

C.  Retention of records.
Preservation of records.
a.  This section applies to each employer who makes,

maintains or has access to employee exposure records or
employee medical records.

b.  "Employee exposure record" means a record of
monitoring or measuring which contains qualitative or
quantitative information indicative of employee exposures to
toxic materials or harmful physical agents.  This includes both
individual exposure records and general research or statistical
studies based on information collected from exposure records.

c.  "Employee medical record" means a record which
contains information concerning the health status of an
employee or employees exposed or potentially exposed to toxic
materials or harmful physical agents.  These records may
include, but are not limited to:

(1)  The results of medical examinations and tests;

(2)  Any opinions or recommendations of a physician or
other health professional concerning the health of an employee
or employees; and

(3)  Any employee medical complaints relating to
workplace exposure.  Employee medical records include both
individual medical records and general research or statistical
studies based on information collected from medical records.

d.  Preservation of records.  Each employer who makes,
maintains, or has access to employee exposure records or
employee medical records shall preserve these records.

e.  Availability of records.  The employer shall make
available, upon request to the Administrator, or a designee, and
to the Director of the Division of Health, or a designee, all
employee exposure records and employee medical records for
examination and copying.

D.  Access to records.
1.  Records provided for in R614-1-8.A.,E., and F. shall be

available for inspection and copying by Compliance Officers
during any occupational safety and health inspection provided
for under R614-1-7  and Section 34A-6-301 of the Act.

2.  The log and summary of all recordable occupational
injuries and illnesses (OSHA No. 200) (the log) provided for in
R614-1-8.A. shall, upon request, be made available by the
employer to any employee, former employee, and to their
representatives for examination and copying in a reasonable
manner and at reasonable times.  The employee, former
employee, and their representatives shall have access to the log
for any establishment in which the employee is or has been
employed.

3.  Nothing in this section shall be deemed to preclude
employees and employee representatives from collectively
bargaining to obtain access to information relating to
occupational injuries and illnesses in addition to the information
made available under this section.

4.  Access to the log provided under this section shall
pertain to all logs retained under requirements of R614-1-8.G.

E.  Reporting of fatality or accidents.  (Refer to Utah
Occupational Safety and Health Rule, R614-1-5.C.)

F.  Falsification or failure to keep records or reports.
1.  Section 34A-6-307 of the Act provides penalties for

false information and recordkeeping.
2.  Failure to maintain records or file reports required by

this part, or in the details required by forms and instructions
issued under this part, may result in the issuance of citations and
assessment of penalties as provided for in Sections 34A-6-302
and 34A-6-307 of the Act.

G.  Description of statistical program.
1.  Section 34A-6-108 of the Act directs the Administrator

to develop and maintain a program of collection, compilation,
and analysis of occupational safety and health statistics.  The
program shall consist of periodic surveys of occupational
injuries and illnesses.

2.  The sample design encompasses probability procedures,
detailed stratification by industry and size, and a systematic
selection within Stratification.  Stratification and sampling will
be carried out in order to provide the most efficient sample for
eventual state estimates.  Some industries will be sampled more
heavily than others depending on the injury rate level based on
previous experience.  The survey should produce adequate
estimates for most four-digit Standard Industrial Classification
(SIC) industries in manufacturing and for three-digit
classification (SIC) in non-manufacturing.  Full cooperation
with the U. S. Department of Labor in statistical programs is
intended.

R614-1-9.  Rules of Practice for Temporary or Permanent
Variance from the Utah Occupational Safety and Health
Standards.  (Also Adopted and Published as Chapter XXIII
of the Utah Occupational Safety and Health Field
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Operations Manual.)
A.  Scope.
1.  This rule contains Rules of Practice for Administrative

procedures to grant variances and other relief under Section
34A-6-202 of the Act.  General information pertaining to
employer-employee rights, obligations and procedures are
included.

B. Application for, or petition against Variances and other
relief.

1.  The applicable parts of Section 34A-6-202 of the Act
shall govern application and petition procedure.

2.  Any employer or class of employers desiring a variance
from a standard must make a formal written request including
the following information:

a.  The name and address of applicant;
b.  The address of the place or places of employment

involved;
c.  A specification of the standard or portion thereof from

which the applicant seeks a variance;
d.  A statement by the applicant, supported by opinions

from qualified persons having first-hand knowledge of the facts
of the case, that he is unable to comply with the standard or
portion thereof and a detailed statement of the reasons therefore;

e.  A statement of the steps the applicant has taken and will
take, with specific dates where appropriate, to protect employees
against the hazard covered by the existing standard;

f.  A statement of when the applicant expects to be able to
comply with the standard and of what steps he has taken and
will take, with specific dates where appropriate, to come into
compliance with the standards (applies to temporary variances);

g.  A statement of the facts the applicant would show to
establish that (applies to newly promulgated standards);

(1)  The applicant is unable to comply with a standard by
its effective date because of unavailability of professional or
technical personnel or of materials and equipment needed to
come into compliance with the standard or because necessary
construction or alteration of facilities cannot be completed by
the effective date;

(2)  He is taking all available steps to safeguard his
employees against the hazards covered by the standards; and

(3)  He has an effective program for coming into
compliance with the standard as quickly as practicable;

h.  Any request for a hearing, as provided in this rule;
i.  A statement that the applicant has informed his affected

employees of the application for variance by giving a copy
thereof to their authorized representative, posting a summary
statement of the application at the place or places where notices
to employees are normally posted specifying where a copy may
be examined; and

j.  A description of how affected employees have been
informed of their rights to petition the Administrator for a
hearing.

3.  The applicant shall designate the method he will use to
safeguard his employees until a variance is granted or denied.

4.  Whenever a proceeding on a citation or a related issue
concerning a proposed penalty or period of abatement has been
contested and is pending before an Administrative Law Judge or
any subsequent review under the Administrative Procedures Act,
until the completion of such proceeding, the Administrator may
deny a variance application on a subject or an issue concerning
a citation which has been issued to the employer.

C.  Hearings.
1.  The Administrator may conduct hearings upon

application or petition in accordance with Section 34A-6-202(4)
of the Act if:

a.  Employee(s), the public, or other interested groups
petition for a hearing; or

b.  The Administrator deems it in the public or employee
interest.

2.  When a hearing is considered appropriate, the
Administrator shall set the date, time, and place for such
hearing.  He shall provide timely notification to the applicant for
variance and the petitioners.  In the notice of hearing to the
applicant, the applicant will be directed to notify his employees
of the hearing.

3.  Notice of hearings shall be published in the
Administrative Rulemaking Bulletin.  This shall include a
statement that the application request may be inspected at the
UOSH Division Office.

4.  A copy of the Notification of Hearing along with other
pertinent information shall be sent to the U.S. Department of
Labor, Regional Administrator for OSHA.

D.  Inspection for Variance Application.
1.  A variance inspection will be required by the

Administrator or his designee prior to final determination of
either acceptance or denial.

2.  A variance inspection is a single purpose, pre-
announced, non-compliance inspection and shall include
employee or employer representative participation or interview
where necessary.

E.  Interim order.
1.  The purpose of an interim order is to permit an

employer to proceed in a non-standard operation while
administrative procedures are being completed.  Use of this
interim procedure is dependent upon need and employee safety.

2.  Following a variance inspection, and after determination
and assurance that employees are to be adequately protected, the
Administrator may immediately grant, in writing, an interim
order.  To expedite the effect of the interim order, it may be
issued at the work-site by the Administrator.  The interim order
will remain in force pending completion of the administrative
promulgation action and the formal granting or denying of a
temporary/permanent variance as requested.

F.  Decision of the Administrator.
1.  The Administrator may deny the application if:
a.  It does not meet the requirements of paragraph R614-1-

8.B.;
b.  It does not provide adequate safety in the workplace for

affected employees; or
c.  Testimony or information provided by the hearing or

inspection does not support the applicant's request for variance
as submitted.

2.  Letters of notification denying variance applications
shall be sent to the applicant, and will include posting
requirements to inform employees, affected associations, and
employer groups.

a.  A copy of correspondence related to the denial request
shall be sent to the U.S. Department of Labor, Regional
Administrator for OSHA.

b.  The letter of denial shall be explicit in detail as to the
reason(s) for such action.

3.  The Administrator may grant the request for variances
provided that:

a.  Data supplied by the applicant, the UOSHA inspection
and information and testimony affords adequate protection for
the affected employee(s);

b.  Notification of approval shall follow the pattern
described in R614-1-9.C.2. and 3.;

c.  Limitations, restrictions, or requirements which become
part of the variance shall be documented in the letter granting
the variance.

4.  The Administrator's decision shall be deemed final
subject to Section 34A-6-202(6).

G.  Recommended Time Table for Variance Action.
1.  Publication of agency intent to grant a variance.  This

includes public comment and hearing notification in the Utah
Administrative Rulemaking Bulletin:  within 30 days after
receipt.
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2.  Public comment period:  within 20 days after
publication.

3.  Public hearing:  within 30 days after publication
4.  Notification of U.S. Department of Labor Regional

Administrator for OSHA:  10 days after agency publication of
intent.

5.  Final Order:  120 days after receipt of variance
application if publication of agency intent is made.

6.  Rejection of variance application without publication of
agency intent:  20 days after receipt of application.

a.  Notification of U.S. Department of Labor Regional
Administrator for OSHA:  20 days after receipt of application.

H.  Public Notice of Granted Variances, Tolerances,
Exemptions, and Limitations.

1.  Every final action granting variance, exemption, or
limitation under this rule shall be published as required under
Title 63, Chapter 46a, Utah Administrative Rulemaking Act, and
the time table set forth in R614-1-9.G.

I.  Acceptance of federally Granted Variances.
1.  Where a variance has been granted by the U.S.

Department of Labor, Occupational Safety and Health
Administration, following Federal Promulgation procedures, the
Administrator shall take the following action:

a.  Compare the federal OSHA standard for which the
variance was granted with the equivalent UOSH standard.

b.  Identify possible application in Utah.
c.  If the UOSH standard under consideration for

application of the variance has exactly or essentially the same
intent as the federal standard and there is the probability of a
multi-state employer doing business in Utah, then the
Administrator shall accept the variance (as federally accepted)
and promulgate it for Utah under the provisions of Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

d.  If the variance has no apparent application to Utah
industry, or to a multi-state employer in Utah, or if it conflicts
with Utah Legislative intent, or established policy or procedure,
the federal variance shall not be accepted.  In such case, the
Regional Administrator will be so notified.

J.  Revocation of a Variance.
1.  Any variance (temporary or permanent) whether

approved by the state or one accepted by State based on Federal
approval, may be revoked by the Administrator if it is
determined through on-site inspection that:

a.  The employer is not complying with provisions of the
variance as granted;

b.  Adequate employee safety is not afforded by the original
provisions of the variance; or

c.  A more stringent standard has been promulgated, is in
force, and conflicts with prior considerations given for employee
safety.

2.  A federally approved national variance may be revoked
by the state for a specific work-site or place of employment
within the state for reasons cited in R614-1-9.J.1.  Such
revocations must be in writing and give full particulars and
reasons prompting the action.  Full rights provided under the
law, such as hearings, etc., must be afforded the employer.

3.  Normally, permanent variances may be revoked or
changed only after being in effect for at least six months.

K.  Coordination.
1.  All variances issued by the Administrator will be

coordinated with the U.S. Department of Labor, OSHA to insure
consistency and avoid improper unilateral action.

R614-1-10.  Discrimination.
A.  General.
1.  The Act provides, among other things, for the adoption

of occupational safety and health standards, research and
development activities, inspections and investigations of work
places, and record keeping requirements.  Enforcement

procedures initiated by the Commission; review proceedings as
required by Title 63, Chapter 46b, Administrative Procedures
Act; and judicial review are provided by the Act.

2.  This rule deals essentially with the rights of employees
afforded under section 34A-6-203 of the Act.  Section 34A-6-
203 of the Act prohibits reprisals, in any form, against
employees who exercise rights under the Act.

3.  The purpose is to make available in one place
interpretations of the various provisions of Section 34A-6-203
of the Act which will guide the Administrator in the
performance of his duties thereunder unless and until otherwise
directed by authoritative decisions of the courts, or concluding,
upon reexamination of an interpretation, that it is incorrect.

B.  Persons prohibited from discriminating.
Section 34A-6-203 defines employee protections under the

Act, because the employee has exercised rights under the Act.
Section 34A-6-103(11) of the Act defines "person".
Consequently, the prohibitions of Section 34A-6-203 are not
limited to actions taken by employers against their own
employees.  A person may be chargeable with discriminatory
action against an employee of another person.  Section 34A-6-
203 would extend to such entities as organizations representing
employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate
against an employee. (See, Meek v. United States, F. 2d 679
(6th Cir., 1943); Bowe v. Judson C. Burnes, 137 F 2d 37 (3rd
Cir., 1943).)

C.  Persons protected by section 34A-6-203.
1.  All employees are afforded the full protection of Section

34A-6-203.  For purposes of the Act, an employee is defined in
Section 34A-6-103(6).  The Act does not define the term
"employ".  However, the broad remedial nature of this
legislation demonstrates a clear legislative intent that the
existence of an employment relationship, for purposes of
Section 34A-6-203, is to be based upon economic realities
rather than upon common law doctrines and concepts.  For a
similar interpretation of federal law on this issue, see, U.S. v.
Silk, 331 U.S. 704 (1947); Rutherford Food Corporation v.
McComb, 331 U.S. 722 (1947).

2.  For purposes of Section 34A-6-203, even an applicant
for employment could be considered an employee. (See, NLRB
v. Lamar Creamery, 246 F. 2d 8 (5th Cir., 1957).)  Further,
because Section 34A-6-203 speaks in terms of any employee, it
is also clear that the employee need not be an employee of the
discriminator.  The principal consideration would be whether
the person alleging discrimination was an "employee" at the
time of engaging in protected activity.

3.  In view of the definitions of "employer" and "employee"
contained in the Act, employees of a State or political
subdivision thereof would be within the coverage of Section
34A-6-203.

D.  Unprotected activities distinguished.
1.  Actions taken by an employer, or others, which

adversely affect an employee may be predicated upon
nondiscriminatory grounds.  The proscriptions of Section 34A-
6-203 apply when the adverse action occurs because the
employee has engaged in protected activities.  An employee's
engagement in activities protected by the Act does not
automatically render him immune from discharge or discipline
for legitimate reasons, or from adverse action dictated by non-
prohibited considerations. (See, NLRB v. Dixie Motor Coach
Corp., 128 F. 2d 201 (5th Cir., 1942).)

2.  To establish a violation of Section 34A-6-203, the
employee's engagement in protected activity need not be the
sole consideration behind discharge or other adverse action.  If
protected activity was a substantial reason for the action, or if
the discharge or other adverse action would not have taken place
"but for" engagement in protected activity, Section 34A-6-203
has been violated. (See, Mitchell v. Goodyear Tire and Rubber
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Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg v. Bama
Manufacturing, 302 F. 2d 152 (5th Cir., 1962).)  Ultimately, the
issue as to whether a discharge was because of protected activity
will have to be determined on the basis of the facts in the
particular case.

E.  Specific protections - complaints under or related to the
Act.

1.  Discharge of, or discrimination against an employee
because the employee has filed "any complaint under or related
to this Act" is prohibited by Section 34A-6-203.  An example of
a complaint made "under" the Act would be an employee
request for inspection pursuant to Section 34A-6-301(6).
However, this would not be the only type of complaint protected
by Section 34A-6-203.  The range of complaints "related to" the
Act is commensurate with the broad remedial purposes of this
legislation and the sweeping scope of its application, which
entails the full extent of the commerce power.  ((See Cong. Rec.,
vol. 116 P. 42206 December 17, 1970).)

2.  Complaints registered with Federal agencies which have
the authority to regulate or investigate occupational safety and
health conditions are complaints "related to" this Act.  Likewise,
complaints made to State or local agencies regarding
occupational safety and health conditions would be "related to"
the Act.  Such complaints, however, must relate to conditions at
the workplace, as distinguished from complaints touching only
upon general public safety and health.

3.  Further, the salutary principles of the Act would be
seriously undermined if employees were discouraged from
lodging complaints about occupational safety and health matters
with their employers.  Such complaints to employers, if made in
good faith, therefore would be related to the Act, and an
employee would be protected against discharge or
discrimination caused by a complaint to the employer.

F.  Proceedings under or related to the act.
1.  Discharge of, or discrimination against, any employee

because the employee has exercised the employee's rights under
or related to this Act is also prohibited by Section 34A-6-203.
Examples of proceedings which would arise specifically under
the Act would be inspections of work-sites under Section 34A-
6-301 of the Act, employee contest of abatement date under
Section 34A-6-303 of the Act, employee initiation of
proceedings for promulgation of an occupational safety and
health standard under Section 34A-6-202 of the Act and Title
63, Chapter 46a, employee application for modification of
revocation of a variance under Section 34A-6-202(4)(c) of the
Act and R614-1-9., employee judicial challenge to a standard
under Section 34A-6-202(6) of the Act, and employee appeal of
an order issued by an Administrative Law Judge, Commissioner,
or Appeals Board under Section 34A-6-304.  In determining
whether a "proceeding" is "related to" the Act, the
considerations discussed in R614-1-10.G. would also be
applicable.

2.  An employee need not himself directly institute the
proceedings.  It is sufficient if he sets into motion activities of
others which result in proceedings under or related to the Act.

G.  Testimony.
Discharge of, or discrimination against, any employee

because the employee "has testified or is about to testify" in
proceedings under or related to the Act is also prohibited by
Section 34A-6-203.  This protection would of course not be
limited to testimony in proceedings instituted or caused to be
instituted by the employee, but would extend to any statements
given in the course of judicial, quasi-judicial, and administrative
proceedings, including inspections, investigations, and
administrative rulemaking or adjudicative functions.  If the
employee is giving or is about to give testimony in any
proceeding under or related to the Act, he would be protected
against discrimination resulting from such testimony.

H.  Exercise of any right afforded by the Act.

1.  In addition to protecting employees who file
complaints, institute proceedings under or related to the Act it
also prohibited by Section 34A-6-203 discrimination occurring
because of the exercise "of any right afforded by this Act."
Certain rights are explicitly provided in the Act; for example,
there is a right to participate as a party in enforcement
proceedings (34A-6-303).  Certain other rights exist by
necessary implications.  For example, employees may request
information from the Utah Occupational Safety and Health
Administration; such requests would constitute the exercise of
a right afforded by the Act.  Likewise, employees interviewed
by agents of the Administrator in the course of inspections or
investigations could not subsequently be discriminated against
because of their cooperation.

2.  Review of the Act and examination of the legislative
history discloses that, as a general matter, there is no right
afforded by the Act which would entitle employees to walk off
the job because of potential unsafe conditions at the workplace.
Hazardous conditions which may be violative of the Act will
ordinarily be corrected by the employer, once brought to his
attention.  If corrections are not accomplished, or if there is
dispute about the existence of a hazard, the employee will
normally have opportunity to request inspection of the
workplace pursuant to Section 34A-6-301 of the Act, or to seek
the assistance of other public agencies which have responsibility
in the field of safety and health.  Under such circumstances,
therefore, an employer would not ordinarily be in violation of
Section 34A-6-203 by taking action to discipline an employee
for refusing to perform normal job activities because of alleged
safety or health hazards.

a.  Occasions might arise when an employee is confronted
with a choice between not performing assigned tasks or
subjecting himself to serious injury or death arising from a
hazardous condition at the workplace.  If the employee, with no
reasonable alternative, refuses in good faith to expose himself
to the dangerous condition, he would be protected against
subsequent discrimination.  The condition causing the
employee's apprehension of death or injury must be of such a
nature that a reasonable person, under the circumstances then
confronting the employee, would conclude that there is a real
danger of death or serious injury and that there is insufficient
time, due to the urgency of the situation, to eliminate the danger
through resort to regular statutory enforcement channels.  In
addition, in such circumstances, the employee, where possible,
must also have sought from his employer, and been unable to
obtain, a correction of the dangerous condition.

I.  Procedures - Filing of complaint for discrimination.
1.  Who may file.  A complaint of Section 34A-6-203

discrimination may be filed by the employee himself, or by a
representative authorized to do so on his behalf.

2.  Nature of filing.  No particular form of complaint is
required.

3.  Place of filing.  Complaint should be filed with the
Administrator, Division of Occupational Safety and Health,
Labor Commission, 160 East 300 South, Salt Lake City, Utah
84114-6650, Telephone 530-6901.

4.  Time for filing.
a.  Section 34A-6-203(2)(b) provides protection for an

employee who believes that he has been discriminated against.
b.  A major purpose of the 30-day period in this provision

is to allow the Administrator to decline to entertain complaints
which have become stale.  Accordingly, complaints not filed
within 30 days of an alleged violation will ordinarily be
presumed to be untimely.

c.  However, there may be circumstances which would
justify tolling of the 30-day period on recognized equitable
principles or because of strongly extenuating circumstances,
e.g., where the employer has concealed, or misled the employee
regarding the grounds for discharge or other adverse action;
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where the employee has, within the 30-day period, resorted in
good faith to grievance-arbitration proceedings under a
collective bargaining agreement or filed a complaint regarding
the same general subject with another agency; where the
discrimination is in the nature of a continuing violation.  In the
absence of circumstances justifying a tolling of the 30-day
period, untimely complaints will not be processed.

J.  Notification of administrator's determination.
The Administrator is to notify a complainant within 90

days of the complaint of his determination whether prohibited
discrimination has occurred.  This 90-day provision is
considered directory in nature.  While every effort will be made
to notify complainants of the Administrator's determination
within 90 days, there may be instances when it is not possible to
meet the directory period set forth in this section.

K.  Withdrawal of complaint.
Enforcement of the provisions of Section 34A-6-203 is not

only a matter of protecting rights of individual employees, but
also of public interest.  Attempts by an employee to withdraw a
previously filed complaint will not necessarily result in
termination of the Administrator's investigation.  The
Administrator's jurisdiction cannot be foreclosed as a matter of
law by unilateral action of the employee.  However, a voluntary
and uncoerced request from a complainant to withdraw his
complaint will be given careful consideration and substantial
weight as a matter of policy and sound enforcement procedure.

L.  Arbitration or other agency proceedings.
1.  An employee who files a complaint under Section 34A-

6-203(2) of the Act may also pursue remedies under grievance
arbitration proceedings in collective bargaining agreements.  In
addition, the complainant may concurrently resort to other
agencies for relief, such as the National Labor Relations Board.
The Administrator's jurisdiction to entertain Section 34A-6-203
complaints, to investigate, and to determine whether
discrimination has occurred, is independent of the jurisdiction
of other agencies or bodies.  The Administrator may file action
in district court regardless of the pendency of other proceedings.

2.  However, the Administrator also recognizes the policy
favoring voluntary resolution of disputes under procedures in
collective bargaining agreements. (See, e.g., Boy's Market, Inc.
v. Retail Clerks, 398 U.S. 235 (1970); Republic Steel Corp. v.
Maddox, 379 U.S. 650 (1965); Carey v. Westinghouse Electric
Co., 375 U.S. 261 (1964); Collier Insulated Wire, 192 NLRB
No. 150 (1971).)  By the same token, due deference should be
paid to the jurisdiction of other forums established to resolve
disputes which may also be related to Section 34A-6-203
complaints.

3.  Where a complainant is in fact pursuing remedies other
than those provided by Section 34A-6-203, postponement of the
Administrator's determination and deferral to the results of such
proceedings may be in order. (See, Burlington Truck Lines, Inc.,
v. U.S., 371 U.S. 156 (1962).)

4.  Postponement of determination.  Postponement of
determination would be justified where the rights asserted in
other proceedings are substantially the same as rights under
Section 34A-6-203 and those proceedings are not likely to
violate the rights guaranteed by Section 34A-6-203.  The factual
issues in such proceedings must be substantially the same as
those raised by Section 34A-6-203 complaint, and the forum
hearing the matter must have the power to determine the
ultimate issue of discrimination. (See, Rios v. Reynolds Metals
Co., F. 2d (5th Cir., 1972), 41 U.S.L.W. 1049 (October 10,
1972):  Newman v. Avco Corp., 451 F. 2d 743 (6th Cir., 1971).)

5.  Deferral to outcome of other proceedings.  A
determination to defer to the outcome of other proceedings
initiated by a complainant must necessarily be made on a case-
to-case basis, after careful scrutiny of all available information.
Before deferring to the results of other proceedings, it must be
clear that those proceedings dealt adequately with all factual

issues, that the proceedings were fair, regular, and free of
procedural infirmities, and that the outcome of the proceedings
was not repugnant to the purpose and policy of the Act.  In this
regard, if such other actions initiated by a complainant are
dismissed without adjudicative hearing thereof, such dismissal
will not ordinarily be regarded as determinative of the Section
34A-6-203 complaint.

M.  Employee refusal to comply with safety rules.
Employees who refuse to comply with occupational safety

and health standards or valid safety rules implemented by the
employer in furtherance of the Act are not exercising any rights
afforded by the Act.  Disciplinary measures taken by employers
solely in response to employee refusal to comply with
appropriate safety rules and regulations, will not ordinarily be
regarded as discriminatory action prohibited by Section 34A-6-
203.  This situation should be distinguished from refusals to
work, as discussed in R614-1-10.H.

R614-1-11.  Rules of Agency Practice and Procedure
Concerning UOSH Access to Employee Medical Records.

A.  Policy.
UOSH access to employee medical records will in certain

circumstances be important to the agency's performance of its
statutory functions.  Medical records, however, contain personal
details concerning the lives of employees.  Due to the
substantial personal privacy interests involved, UOSH authority
to gain access to personally identifiable employee medical
information will be exercised only after the agency has made a
careful determination of its need for this information, and only
with appropriate safeguards to protect individual privacy. Once
this information is obtained, UOSH examination and use of it
will be limited to only that information needed to accomplish
the purpose for access.  Personally identifiable employee
medical information will be retained by UOSH only for so long
as needed to accomplish the purpose for access, will be kept
secure while being used, and will not be disclosed to other
agencies or members of the public except in narrowly defined
circumstances.  This section establishes procedures to
implement these policies.

B.  Scope.
1.  Except as provided in paragraphs R614-1-11.B.3.

through 6. below, this rule applies to all requests by UOSH
personnel to obtain access to records in order to examine or
copy personally identifiable employee medical information,
whether or not pursuant to the access provision of R614-1-12.D.

2.  For the purposes of this rule, "personally identifiably
employee medical information" means employee medical
information accompanied by either direct identifiers (name,
address, social security number, payroll number, etc.) or by
information which could reasonably be used in the particular
circumstances indirectly to identify specific employees (e.g.,
exact age, height, weight, race, sex, date of initial employment,
job title, etc.).

3.  This rule does not apply to UOSH access to, or the use
of, aggregate employee medical information or medical records
on individual employees which is not a personally identifiable
form.  This section does not apply to records required by R614-
1-8 to death certificates, or to employee exposure records,
including biological monitoring records defined by R614-1-
3.M. or by specific occupational safety and health standards as
exposure records.

4.  This rule does not apply where UOSH compliance
personnel conduct an examination of employee medical records
solely to verify employer compliance with the medical
surveillance record keeping requirements of an occupational
safety and health standard, or with R614-1-12.  An examination
of this nature shall be conducted on-site and, if requested, shall
be conducted under the observation of the record holder.  The
UOSH compliance personnel shall not record and take off-site
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any information from medical records other than documentation
of the fact of compliance or non-compliance.

5.  This rule does not apply to agency access to, or the use
of, personally identifiable employee medical information
obtained in the course of litigation.

6.  This rule does not apply where a written directive by the
Administrator authorizes appropriately qualified personnel to
conduct limited reviews of specific medical information
mandated by an occupational safety and health standard, or of
specific biological monitoring test results.

7.  Even if not covered by the terms of this rule, all
medically related information reported in a personally
identifiable form shall be handled with appropriate discretion
and care befitting all information concerning specific
employees.  There may, for example, be personal privacy
interests involved which militate against disclosure of this kind
of information to the public.

C.  Responsible persons.
1.  UOSH Administrator.  The Administrator of the

Division of Occupational Safety and Health of the Labor
Commission shall be responsible for the overall administration
and implementation of the procedures contained in this rule,
including making final UOSH determinations concerning:

a.  Access to personally identifiable employee medical
information, and

b.  Inter-agency transfer or public disclosure of personally
identifiable employee medical information.

2.  UOSH Medical Records Officer.  The Administrator
shall designate a UOSH official with experience or training in
the evaluation, use, and privacy protection of medical records to
be the UOSH Medical Records Officer.  The UOSH Medical
Records Officer shall report directly to the Administrator on
matters concerning this section and shall be responsible for:

a.  Making recommendations to the Administrator as to the
approval or denial of written access orders.

b.  Assuring that written access orders meet the
requirements of paragraphs R614-1-11.D.2. and 3. of this rule.

c.  Responding to employee, collective bargaining agent,
and employer objections concerning written access orders.

d.  Regulating the use of direct personal identifiers.
e.  Regulating internal agency use and security of

personally identifiable employee medical information.
f.  Assuring that the results of agency analyses of

personally identifiable medical information are, where
appropriate, communicated to employees.

g.  Preparing an annual report of UOSH's experience under
this rule.

h.  Assuring that advance notice is given of intended inter-
agency transfers or public disclosures.

3.  Principal UOSH Investigator.  The Principal UOSH
Investigator shall be the UOSH employee in each instance of
access to personally identifiable employee medical information
who is made primarily responsible for assuring that the
examination and use of this information is performed in the
manner prescribed by a written access order and the
requirements of this section.  When access is pursuant to a
written access order, the Principal UOSH Investigator shall be
professionally trained in medicine, public health, or allied fields
(epidemiology, toxicology, industrial hygiene, bio-statistics,
environmental health, etc.)

D.  Written access orders.
1.  Requirement for written access order.  Except as

provided in paragraph R614-1-11.D.4. below, each request by
a UOSH representative to examine or copy personally
identifiable employee medical information contained in a record
held by an employer or other record holder shall be made
pursuant to a written access order which has been approved by
the Administrator upon the recommendation of the UOSH
Medical Records Officer.  If deemed appropriate, a written

access order may constitute, or be accompanied by an
administrative subpoena.

2.  Approval criteria for written access order.  Before
approving a written access order, the Administrator and the
UOSH Medical Records Officer shall determine that:

a.  The medical information to be examined or copied is
relevant to a statutory purpose and there is a need to gain access
to this personally identifiable information.

b.  The personally identifiable medical information to be
examined or copied is limited to only that information needed
to accomplish the purpose for access, and

c.  The personnel authorized to review and analyze the
personally identifiable medical information are limited to those
who have a need for access and have appropriate professional
qualifications.

3.  Content of written access order.  Each written access
order shall state with reasonable particularity:

a.  The statutory purposes for which access is sought.
b.  The general description of the kind of employee medical

information that will be examined and why there is a need to
examine personally identifiable information.

c.  Whether medical information will be examined on-site,
and what type of information will be copied and removed off-
site.

d.  The name, address, and phone number of the Principal
UOSH Investigator and the names of any other authorized
persons who are expected to review and analyze the medical
information.

e.  The name, address, and phone number of the UOSH
Medical Records Officer, and

f.  The anticipated period of time during which UOSH
expects to retain the employee medical information in a
personally identifiable form.

4.  Special situations.  Written access orders need not be
obtained to examine or copy personally identifiable employee
medical information under the following circumstances:

a.  Specific written consent.  If the specific written consent
of an employee is obtained pursuant to R614-1-12.D., and the
agency or an agency employee is listed on the authorization as
the designated representative to receive the medical information,
then a written access order need not be obtained.  Whenever
personally identifiable employee medical information is
obtained through specific written consent and taken off-site, a
Principal UOSH Investigator shall be promptly named to assure
protection of the information, and the UOSH Medical Records
Officer shall be notified of this person's identity.  The personally
identifiable medical information obtained shall thereafter be
subject to the use and security requirements of paragraphs
R614-1-11.H.

b.  Physician consultations.  A written access order need
not be obtained where a UOSH staff or contract physician
consults with an employer's physician concerning an
occupational safety or health issue.  In a situation of this nature,
the UOSH physician may conduct on-site evaluation of
employee medical records in consultation with the employer's
physician, and may make necessary personal notes of his or her
findings.  No employee medical records however, shall be taken
off-site in the absence of a written access order or the specific
written consent of an employee, and no notes of personally
identifiable employee medical information made by the UOSH
physician shall leave his or her control without the permission
of the UOSH Medical Records Officer.

E.  Presentation of written access order and notice to
employees.

1.  The Principal UOSH Investigator, or someone under his
or her supervision, shall present at least two (2) copies each of
the written access order and an accompanying cover letter to the
employer prior to examining or obtaining medical information
subject to a written access order.  At least one copy of the
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written access order shall not identify specific employees by
direct personal identifier.  The accompanying cover letter shall
summarize the requirements of this section and indicate that
questions or objections concerning the written access order may
be directed to the Principal UOSH Investigator or to the UOSH
Medical Records Officer.

2.  The Principal UOSH Investigator shall promptly present
a copy of the written access order (which does not identify
specific employees by direct personal identifier) and its
accompanying cover letter to each collective bargaining agent
representing employees whose medical records are subject to the
written access order.

3.  The Principal UOSH Investigator shall indicate that the
employer must promptly post a copy of the written access order
which does not identify specific employees by direct personal
identifier, as well as post its accompanying cover letter.

4.  The Principal UOSH Investigator shall discuss with any
collective bargaining agent and with the employer the
appropriateness of individual notice to employees affected by
the written access order.  Where it is agreed that individual
notice is appropriate, the Principal UOSH Investigator shall
promptly provide to the employer an adequate number of copies
of the written access order (which does not identify specific
employees by direct personal identifier) and its accompanying
cover letter to enable the employer either to individually notify
each employee or to place a copy in each employee's medical
file.

F.  Objections concerning a written access order.  All
employees, collective bargaining agents, and employer written
objections concerning access to records pursuant to a written
access order shall be transmitted to the UOSH Medical Records
Officer.  Unless the agency decides otherwise, access to the
record shall proceed without delay notwithstanding the lodging
of an objection.  The UOSH Medical Records Officer shall
respond in writing to each employee's and collective bargaining
agent's written objection to UOSH access.  Where appropriate,
the UOSH Medical Records Officer may revoke a written access
order and direct that any medical information obtained by it by
returned to the original record holder or destroyed.  The
principal UOSH Investigator shall assure that such instructions
by the UOSH Medical Records Officer are promptly
implemented.

G.  Removal of direct personal identifiers.  Whenever
employees medical information obtained pursuant to a written
access order is taken off-site with direct personal identifiers
included, the Principal UOSH Investigator shall, unless
otherwise authorized by the UOSH Medical Records Officer,
promptly separate all direct personal identifiers from the medical
information, and code the medical information and the list of
direct identifiers with a unique identifying number of each
employee.  The medical information with its numerical code
shall thereafter be used and kept secured as though still in a
directly identifiable form.  The Principal UOSH Investigator
shall also hand deliver or mail the list of direct personal
identifiers with their corresponding numerical codes to the
UOSH Medical Records Officer.  The UOSH Medical Records
Officer shall thereafter limit the use and distribution of the list
of coded identifiers to those with a need to know its contents.

H.  Internal agency use of personally identifiable employee
medical information.

1.  The Principal UOSH Investigator shall in each instance
of access be primarily responsible for assuring that personally
identifiable employee medical information is used and kept
secured in accordance with this section.

2.  The Principal UOSH Investigator, the UOSH Medical
Records Officer, the Administrator, and any other authorized
person listed on a written access order may permit the
examination or use of personally identifiable employee medical
information by agency employees and contractors who have a

need for access, and appropriate qualifications for the purpose
for which they are using the information.  No UOSH employee
or contractor is authorized to examine or otherwise use
personally identifiable employee medical information unless so
permitted.

3.  Where a need exists, access to personally identifiable
employee medical information may be provided to attorneys in
the office of the State Attorney General, and to agency
contractors who are physicians or who have contractually agreed
to abide by the requirements of this section and implementing
agency directives and instructions.

4.  UOSH employees and contractors are only authorized
to use personally identifiable employee medical information for
the purposes for which it was obtained, unless the specific
written consent of the employee is obtained as to a secondary
purpose, or the procedures of R614-1-11.D. through G. are
repeated with respect to the secondary purpose.

5.  Whenever practicable, the examination of personally
identifiable employee medical information shall be performed
on-site with a minimum of medical information taken off-site in
a personally identifiable form.

I.  Security procedures.
1.  Agency files containing personally identifiable

employee medical information shall be segregated from other
agency files.  When not in active use, files containing this
information shall be kept secured in a locked cabinet or vault.

2.  The UOSH Medical Records Officer and the Principal
UOSH Investigator shall each maintain a log of uses and
transfers of personally identifiable employee medical
information and lists of coded direct personal identifiers, except
as to necessary uses by staff under their direct personal
supervision.

3.  The photocopying or other duplication of personally
identifiable employee medical information shall be kept to the
minimum necessary to accomplish the purposes for which the
information was obtained.

4.  The protective measures established by this rule apply
to all worksheets, duplicate copies, or other agency documents
containing personally identifiable employee medical
information.

5.  Intra-agency transfers of personally identifiable
employee medical information shall be by hand delivery, United
States mail, or equally protective means.  Inter-office mailing
channels shall not be used.

J.  Retention and destruction of records.
1.  Consistent with UOSH records disposition programs,

personally identifiable employee medical information and lists
of coded direct personal identifiers shall be destroyed or
returned to the original record holder when no longer needed for
the purposes for which they were obtained.

2.  Personally identifiable employee medical information
which is currently not being used actively but may be needed for
future use shall be transferred to the UOSH Medical Records
Officer.  The UOSH Medical Records Officer shall conduct an
annual review of all centrally-held information to determine
which information is no longer needed for the purposes for
which it was obtained.

K.  Results of an agency analysis using personally
identifiable employee medical information.

1.  The UOSH Medical Records Officer shall, as
appropriate, assure that the results of an agency analysis using
personally identifiable employee medical information are
communicated to the employees whose personal medical
information was used as a part of the analysis.

2.  Annual report.  The UOSH Medical Records Officer
shall on an annual basis review UOSH's experience under this
section during the previous year, and prepare a report to the
UOSH Administrator which shall be made available to the
public.  This report shall discuss:
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a.  The number of written access orders approved and a
summary of the purposes for access;

b.  The nature and disposition of employee; collective
bargaining agent, and employer written objections concerning
UOSH access to personally identifiable employee medical
information; and

c.  The nature and disposition of requests for inter-agency
transfer or public disclosure of personally identifiable employee
medical information.

L.  Inter-agency transfer and public disclosure.
1.  Personally identifiable employee medical information

shall not be transferred to another agency or office outside of
UOSH (other than to The Attorney General's Office) or
disclosed to the public (other than to the affected employee or
the original record holder) except when required by law or when
approved by the Administrator.

2.  Except as provided in paragraph R614-1-11.L.3. below,
the Administrator shall not approve a request for an inter-agency
transfer of personally identifiable employee medical
information, which has not been consented to by the affected
employees, unless the request is by a public health agency
which:

a.  Needs the requested information in a personally
identifiable form for a substantial public health purpose;

b.  Will not use the requested information to make
individual determinations concerning affected employees which
could be to their detriment;

c.  Has regulations or established written procedures
providing protection for personally identifiable medical
information substantially equivalent to that of this section; and

d.  Satisfies an exemption to the Privacy Act to the extent
that the Privacy Act applies to the requested information (See 5
U.S.C. 552a(b); 29 CFR 70a.3).

3.  Upon the approval of the Administrator, personally
identifiable employee medical information may be transferred
to:

a.  The National Institute for Occupational Safety and
Health (NIOSH).

b.  The Department of Justice when necessary with respect
to a specific action under the federal Occupational Safety and
Health Act of 1970 and Utah Occupational Safety and Health
Act of 1973.

4.  The Administrator shall not approve a request for public
disclosure of employee medical information containing direct
personal identifiers unless there are compelling circumstances
affecting the health or safety of an individual.

5.  The Administrator shall not approve a request for public
disclosure of employee medical information which contains
information which could reasonably be used indirectly to
identify specific employees when the disclosure would
constitute a clearly unwarranted invasion of personal privacy.

6.  Except as to inter-agency transfers to NIOSH or the
State Attorney General's Office, the UOSH Medical Records
Officer shall assure that advance notice is provided to any
collective bargaining agent representing affected employees and
to the employer on each occasion that UOSH intends to either
transfer personally identifiable employee medical information to
another agency or disclose it to a member of the public other
than to an affected employee.  When feasible, the UOSH
Medical Records Officer shall take reasonable steps to assure
that advance notice is provided to affected employees when the
employee medical information to be released or disclosed
contains direct personal identifiers.

M.  Effective date.
This rule shall become effective on January 15, 1981.

R614-1-12.  Access to Employee Exposure and Medical
Records.

A.  Purpose.

To provide employees and their designated representatives
a right of access to relevant exposure and medical records, and
to provide representatives of the Administrator a right of access
to these records in order to fulfill responsibilities under the Utah
Occupational Safety and Health Act.  Access by employees,
their representatives, and the Administrator is necessary to yield
both direct and indirect improvements in the detection,
treatment, and prevention of occupational disease.  Each
employer is responsible for assuring compliance with this Rule,
but the activities involved in complying with the access to
medical records provisions can be carried out, on behalf of the
employer, by the physician or other health care personnel in
charge of employee medical records.  Except as expressly
provided, nothing in this Rule is intended to affect existing legal
and ethical obligations concerning the maintenance and
confidentiality of employee medical information, the duty to
disclose information to a patient/employee or any other aspect
of the medical-care relationship, or affect existing legal
obligations concerning the protection of trade secret
information.

B.  Scope.
1.  This rule applies to each general industry, maritime, and

construction employer who makes, maintains, contracts for, or
has access to employee exposure or medical records, or analyses
thereof, pertaining to employees exposed to toxic substances or
harmful physical agents.

2.  This rule applies to all employee exposure and medical
records, and analyses thereof, of employees exposed to toxic
substances or harmful physical agents, whether or not the
records are related to specific occupational safety and health
standards.

3.  This rule applies to all employee exposure and medical
records, and analyses thereof, made or maintained in any
manner, including on an in-house or contractual (e.g., fee-for-
service) basis.  Each employer shall assure that the preservation
and access requirements of this rule are complied with
regardless of the manner in which records are made or
maintained.

C.  Preservation of records.
1.  Unless a specific occupational safety and health

standard provides a different period of time, each employer shall
assure the preservation and retention of records as follows:

a.  Employee medical records.  Each employee medical
record shall be preserved and maintained for a least the duration
of employment plus thirty (30) years, except that health
insurance claims records maintained separately from the
employer's medical program and its records need not be retained
for any specified period.

b.  Employee exposure records.  Each employee exposure
record shall be preserved and maintained for at least thirty (30)
years, except that:

(1)  Background data to environmental (workplace)
monitoring or measuring, such a laboratory reports and
worksheets, need only be retained for one (1) year so long as the
sampling results, the collection methodology (sampling plan),
a description of the analytical and mathematical methods used,
and a summary of other background data relevant to
interpretation of the results obtained, are retained for at least
thirty (30) years; and

(2)  Material safety data sheets and paragraph R614-1-
3.M.4. records concerning the identity of a substance or agent
need not be retained for any specified period as long as some
record of the identity (chemical name if known) of the substance
or agent, where it was used, and when it was used is retained for
at least thirty (30) years; and

c.  Analyses using exposure or medical records.  Each
analysis using exposure or medical records shall be preserved
and maintained for at least thirty (30) years.

2.  Nothing in this rule is intended to mandate the form,
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manner, or process by which an employer preserves a record so
long as the information contained in the record is preserved and
retrievable, except that X-ray films shall be preserved in their
original state.

D.  Access to records.
1.  Whenever an employee or designated representative

requests access to a record, the employer shall assure that access
is provided in a reasonable time, place, and manner, but in no
event later than fifteen (15) days after the request for access is
made.

2.  Whenever an employee or designated representative
requests a copy of a record, the employer shall, within the period
of time previously specified, assure that either:

a.  A copy of the record is provided without cost to the
employee or representative;

b. The necessary mechanical copying facilities (e.g.,
photocopying) are made available without cost to the employee
or representative for copying the record; or

c.  The record is loaned to the employee or representative
for a reasonable time to enable a copy to be made.

3.  Whenever a record has been previously provided
without cost to an employee or designated representative, the
employer may charge reasonable, non-discriminatory
administrative costs (i.e., search and copy expenses but not
including overhead expenses) for a request by the employee or
designated representative for additional copies of the record,
except that:

a.  An employer shall not charge for an initial request for
a copy of new information that has been added to a record which
was previously provided; and

b.  An employer shall not charge for an initial request by a
recognized or certified collective bargaining agent for a copy of
an employee exposure record or an analysis using exposure or
medical records.

4.  Nothing in this rule is intended to preclude employees
and collective bargaining agents from collectively bargaining to
obtain access to information in addition to that available under
this rule.

5.  Employee and designated representative access.
a.  Employee exposure records.  Each employer shall, upon

request, assure the access of each employee and designated
representative to employee exposure records relevant to the
employee.  For the purpose of this rule exposure records
relevant to the employee consist of:

(1)  Records of the employee's past or present exposure to
toxic substances or harmful physical agents,

(2)  Exposure records of other employees with past or
present job duties or working conditions related to or similar to
those of the employee,

(3)  Records containing exposure information concerning
the employee's workplace or working conditions, and

(4)  Exposure records pertaining to workplaces or working
conditions to which the employee is being assigned or
transferred.

b.  Employee medical records.
(1)  Each employer shall, upon request, assure the access of

each employee to employee medical records of which the
employee is the subject, except as provided in R614-1-12.D.4.

(2)  Each employer shall, upon request, assure the access of
each designated representative to the employee medical records
of any employee who has given the designated representative
specific written consent.  R614-1-12A., Appendix A to R614-1-
12., contains a sample form which may be used to establish
specific written consent for access to employee medical records.

(3)  Whenever access to employee medical records is
requested, a physician representing the employer may
recommend that the employee or designated representative:

(a)  Consult with the physician for the purposes of
reviewing and discussing the records requested;

(b)  Accept a summary of material facts and opinions in
lieu of the records requested;, or

(c)  Accept release of the requested records only to a
physician or other designated representative.

(4)  Whenever an employee requests access to his or her
employee medical records, and a physician representing the
employer believes that direct employee access to information
contained in the records regarding a specific diagnosis of a
terminal illness or a psychiatric condition could be detrimental
to the employees health, the employer may inform the employee
that access will only be provided to a designated representative
of the employee having specific written consent, and deny the
employee's request for direct access to this information only.
Where a designated representative with specific written consent
requests access to information so withheld, the employer shall
assure the access of the designated representative to this
information, even when it is known that the designated
representative will give the information to the employee.

(5)  Nothing in this rule precludes physician, nurse, or
other responsible health care personnel maintaining employee
medical records from deleting from requested medical records
the identity of a family member, personal friend, or fellow
employee who has provided confidential information
concerning an employee's health status.

c.  Analysis using exposure or medical records.
(1)  Each employer shall, upon request, assure the access

of each employee and designated representative to each analysis
using exposure or medical records concerning the employee's
working conditions or workplace.

(2)  Whenever access is requested to an analysis which
reports the contents of employee medical records by either
direct identifier (name, address, social security number, payroll
number, etc.) or by information which could reasonably be used
under the circumstances indirectly to identify specific
employees (exact age, height, weight, race, sex, date of initial
employment, job title, etc.) the employer shall assure that
personal identifiers are removed before access is provided.  If
the employer can demonstrate that removal of personal
identifiers from an analysis is not feasible, access to the
personally identifiable portions of analysis need not be
provided.

(3)  UOSH access.
(a)  Each employer shall, upon request, assure the

immediate access of representatives of the Administrator to
employee exposure and medical records and to analysis using
exposure or medical records.  Rules of agency practice and
procedure governing UOSH access to employee medical records
are contained in R614-1-8.

(b)  Whenever UOSH seeks access to personally
identifiable employee medical information by presenting to the
employer a written access order pursuant to R614-1-8, the
employer shall prominently post a copy of the written access
order and its accompanying cover letter for at least fifteen (15)
working days.

E.  Trade Secrets.
1.  Except as provided in paragraph R614-1-12.E.2.,

nothing in this rule precludes an employer from deleting from
records requested by an employee or designated representative
any trade secret data which discloses manufacturing processes,
or discloses the percentage of a chemical substance in a mixture,
as long as the employee or designated representative is notified
that information has been deleted.  Whenever deletion of trade
secret information substantially impairs evaluation of the place
where or the time when exposure to a toxic substance or harmful
physical agent occurred, the employer shall provide alternative
information which is sufficient to permit the employee to
identify where and when exposure occurred.

2.  Notwithstanding any trade secret claims, whenever
access to records is requested, the employer shall provide access
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to chemical or physical agent identities including chemical
names, levels of exposure, and employee health status data
contained in the requested records.

3.  Whenever trade secret information is provided to an
employee or designated representative, the employer may
require, as a condition of access, that the employee or
designated representative agree in writing not to use the trade
secret information for the purpose of commercial gain and not
to permit misuse of the trade secret information by a competitor
or potential competitor of the employer.

F.  Employee information.
1.  Upon an employee's first entering into employment, and

at least annually thereafter, each employer shall inform
employees exposed to toxic substances or harmful physical
agents of the following;

a.  The existence, location, and availability of any records
covered by this rule;

b.  The person responsible for maintaining and providing
access to records; and

c.  Each employee's right of access to these records.
2.  Each employer shall make readily available to

employees a copy of this rule and its appendices, and shall
distribute to employees any informational materials concerning
this rule which are made available to the employer by the
Administrator.

G.  Transfer of Records
1.  Whenever an employer is ceasing to do business, the

employer shall transfer all records subject to this Rule to the
successor employer.  The successor employer shall receive and
maintain these records.

2.  Whenever an employer is ceasing to do business and
there is no successor employer to receive and maintain the
records subject to this standard, the employer shall notify
affected employees of their rights of access to records at least
three (3) months prior to the cessation of the employer's
business.

3.  Whenever an employer either is ceasing to do business
and there is no successor employer to receive and maintain the
records, or intends to dispose of any records required to be
preserved for at least thirty (30) years, the employer shall:

a.  Transfer the records to the Director of the National
Institute for Occupational Safety and Health (NIOSH) if so
required by a specific occupational safety and health standard;
or

b.  Notify the Director of NIOSH in writing of the
impending disposal of records at least three (3) months prior to
the disposal of the records.

4.  Where an employer regularly disposes of records
required to be preserved for at least thirty (30) years, the
employer may, with at least (3) months notice, notify the
Director of NIOSH on an annual basis of the records intended
to be disposed of in the coming year.

a.  Appendices.  The information contained in the
appendices to this rule is not intended, by itself, to create any
additional obligations not otherwise imposed by this rule nor
detract from any existing obligation.

H.  Effective date.  This rule shall become effective on
December 5, 1980.  All obligations of this rule commence on
the effective date except that the employer shall provide the
information required under R614-1-12.F.1.  to all current
employees within sixty (60) days after the effective date.

R614-1-12A.  Appendix A to R614-1-12 SAMPLE.
Authorization letter for the Release of Employee Medical

Record Information to Designated Representative.
I, (full name of worker/patient), hereby authorize

(individual or organization holding the medical records), to
release to (individual or organization authorized to receive the
medical information), the following medical information from

my personal medical records:  (Describe generally the
information desired to be released).

I give my permission for this medical information to be
used for the following purpose: ........, but I do not give
permission for any other use or re-disclosure of this information.

(Note---Several extra lines are provided below so that you
can place additional restrictions on this authorization letter if
you want to.  You may, however, leave these lines blank.  On
the other hand, you may want to (1) specify a particular
expiration date for this letter (if less than one year): (2) describe
medical information to be created in the future that you intend
to be covered by this authorization letter, or (3) describe
portions of the medical information in you records which you do
not intend to be released as a result of this letter.)

Full name of Employee or Legal Representative
Signature of Employee or Legal Representative
Date of Signature

R614-1-12B.  Appendix B to R614-1-12 Availability of
NIOSH Registry of Toxic Effects of Chemical Substances
(RTECS).

R614-1-12 applies to all employee exposure and medical
records, and analysis thereof, of employees exposed to toxic
substances or harmful physical agents (see R614-1-12.B.2.).
The term "toxic substance" or "harmful physical agent" is
defined by paragraph R614-1-3.FF. to encompass chemical
substances, biological agents, and physical stresses for which
there is evidence of harmful health effects.  The standard uses
the latest printed edition of the National Institute for
Occupational Safety and Health (NIOSH) Registry of Toxic
Effects of Chemical Substances (RTECS) as one of the chief
sources of information as to whether evidence of harmful health
effects exists.  If a substance is listed in the latest printed
RTECS, the standard applies to exposure and medical records
(and analysis of these records) relevant to employees exposed to
the substances.

It is appropriate to note that the final standard does not
require that employers purchase a copy of RTECS and many
employers need not consult RTECS to ascertain whether their
employee exposure or medical records are subject to the
standard.  Employers who do not currently have the latest
printed edition of the NIOSH RTECS, however, may desire to
obtain a copy.  The RTECS is issued in an annual printed
edition as mandated by Rule 20(a)(6) of the Occupational Safety
and Health Act (29 U.S.C. 669 (a)(6)).  The 1978 edition is the
most recent printed edition as of May 1, 1980.  Its Forward and
Introduction describes the RTECS as follows:

"The annual publication of a list of known toxic substances
is a NIOSH mandate under the Occupational Safety and Health
Act of 1970.  It is intended to provide basic information on the
known toxic and biological effects of chemical substances for
the use of employers, employees, physicians, industrial
hygienists, toxicologists, researchers, and, in general, anyone
concerned with the proper and safe handling of chemicals.  In
turn, this information may contribute to a better understanding
of potential occupational hazards by everyone involved and
ultimately may help to bring about a more healthful workplace
environment.

"This registry contains 142,247 listings of chemical
substances: 33,929 are names of different chemicals with their
associated toxicity data and 90,318 are synonyms.  This edition
includes approximately 7,500 new chemical compounds that did
not appear in the 1977 Registry.

"The Registry's purposes are many, and it serves a variety
of users.  It is a single source document for basic toxicity
information and for other data, such as chemical identifiers and
information necessary for the preparation of safety directives
and hazard evaluations for chemical substances.  The various
types of toxic effects linked to literature citations provide
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researchers and occupational health scientists with an
introduction to the toxicological literature, making their own
review of the toxic hazards of a given substance easier.  By
presenting data on the lowest reported doses that produce effects
by several routes of entry in various species, the Registry
furnishes valuable information to those responsible for
preparing safety data sheets for chemical substances in the
workplace.  Chemical and production engineers can use the
Registry to identify the hazards which may be associated with
chemical intermediates in the development of final products, and
thus can more readily select substitutes or alternate processes
which may be less hazardous.

"In this edition of the Registry, the editors intend to
identify "all known toxic substances" which may exist in the
environment and to provide pertinent data on the toxic effects
from known does entering an organism by any route described.
Data may be used for the evaluation of chemical hazards in the
environment, whether they be in the workplace, recreation area,
or living quarters.

"It must be reemphasized that the entry of a substance in
the Registry does not automatically mean that it must be
avoided.  A listing does mean, however, that the substance has
the documented potential of being harmful if misused, and care
must be exercised to prevent tragic consequences."

The RTECS 1978 printed edition may be purchased for
$13.00 from the Superintendent of Documents, U.S.
Government Printing Office (GPO), Washington, D.C.  20402
(202-783-3238) (GPO Stock No. 017-033-00346-7).  The 1979
printed edition is anticipated to be issued in the summer of
1980.  Some employers may also desire to subscribe to the
quarterly update to the RTECS which is published in a
microfiche edition.  An annual subscription to the quarterly
microfiche may be purchase from the GPO for $14.00 (Order
the "Microfiche Edition. Registry of Toxic Effects of Chemical
Substances").  Both the printed edition and the microfiche
edition of RTECS are available for review at many university
and public libraries throughout the country.  The latest RTECS
editions may also be examined at OSHA Technical Data Center,
Room N2439-Rear, United States Department of Labor, 200
Constitution Avenue, N.W., Washington, D.C. 20210 (202-523-
9700), or any OSHA Regional or Area Office (See major city
telephone directories under United States Government-Labor
Department).

KEY:  safety
August 2, 2005 34A-6
Notice of Continuation November 25, 2002
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R616.  Labor Commission, Safety.
R616-2.  Boiler and Pressure Vessel Rules.
R616-2-1.  Authority.

This rule is established pursuant to Title 34A, Chapter 7 for
the purpose of establishing reasonable safety standards for
boilers and pressure vessels to prevent exposure to risks by the
public and employees.

R616-2-2.  Definitions.
A.  "ASME" means the American Society of Mechanical

Engineers.
B.  "Boiler inspector" means a person who is an employee

of:
1.  The Division who is authorized to inspect boilers and

pressure vessels by having met nationally recognized standards
of competency and having received the Commission's certificate
of competency; or

2.  An insurance company writing boiler and pressure
vessel insurance in Utah who is deputized to inspect boilers and
pressure vessels by having met nationally recognized standards
of competency, receiving the Commission's certificate of
competency, and having paid a certification fee.

C.  "Commission" means the Labor Commission created in
Section 34A-1-103.

D.  "Division" means the Division of Safety of the Labor
Commission.

E.  "National Board" means the National Board of Boiler
and Pressure Vessel Inspectors.

F.  "Nonstandard" means a boiler or pressure vessel that
does not bear ASME and National Board stamping and
registration.

G.  "Owner/user agency" means any business organization
operating pressure vessels in this state that has a valid
owner/user certificate from the Commission authorizing self-
inspection of unfired pressure vessels by its owner/user agents,
as regulated by the Commission, and for which a fee has been
paid.

H.  "Owner/user agent" means an employee of an
owner/user agency who is authorized to inspect unfired pressure
vessels by having met nationally recognized standards of
competency, receiving the Commission's certificate of
competency, and having paid a certification fee.

R616-2-3.  Safety Codes and Rules for Boilers and Pressure
Vessels.

The following safety codes and rules shall apply to all
boilers and pressure vessels in Utah, except those exempted
pursuant to Section 34A-7-101, and are incorporated herein by
this reference in this rule.

A.  ASME Boiler and Pressure Vessel Code (2004).
1.  Section I Rules for Construction of Power Boilers

published July 1, 2004, and the 2005 Addenda published July
1, 2005.

2.  Section IV Rules for Construction of Heating Boilers
published July 1, 2004, and the 2005 Addenda published July
1, 2005.

3.  Section VIII Rules for Construction of Pressure Vessels
published July 1, 2004, and the 2005 Addenda published July
1, 2005.

B.  Power Piping ASME B31.1 (2004), issued August 16,
2004.

C.  Controls and Safety Devices for Automatically Fired
Boilers ASME CSD-1-1998; the ASME CSD-1a-1999 addenda,
issued March 10, 2000; and the ASME CSD-1b (2001)
addenda, issued November 30, 2001.

D.  National Board Inspection Code ANSI/NB-23 (2004)
issued December 31, 2004.

E.  NFPA 85 Boiler and Combustion Systems Hazard Code
2004 Edition.

F.  Recommended Administrative Boiler and Pressure
Vessel Safety Rules and Regulations NB-132 Rev. 4.

G.  Pressure Vessel Inspection Code: Maintenance
Inspection, Rating, Repair and Alteration API 510 (1997); the
1998 Addenda, published December 1998, and Addendum 2,
published December 2000.

R616-2-4.  Quality Assurance for Boilers, Pressure Vessels
and Power Piping.

A.  Consistent with the requirements of the Commission
and its predecessor agency since May 1, 1978, all boilers and
pressure vessels installed on or after May 1, 1978 shall be
registered with the National Board and the data plate must
include the National Board number.

B.  Pursuant to Section 34A-7-102(2), any boiler or
pressure vessel of special design must be approved by the
Division to ensure it provides a level of safety equivalent to that
contemplated by the Boiler and Pressure Vessel Code of the
ASME.  Any such boiler or pressure vessel must thereafter be
identified by a Utah identification number provided by the
Division.

C.  All steam piping, installed after May 1, 1978, which is
external (from the boiler to the first stop valve for a single boiler
and the second stop valve in a battery of two or more boilers
having manhole openings) shall comply with Section 1 of the
ASME Boiler and Pressure Vessel Code or ASME B31.1 Power
Piping as applicable.

D.  Nonstandard boilers or pressure vessels installed in
Utah before July 1, 1999 may be allowed to continue in
operation provided the owner can prove the equivalence of its
design to the requirements of the ASME Boiler and Pressure
Vessel Code.  Nonstandard boilers or pressure vessels may not
be relocated or moved.

E.  Effective July 1, 1999, all boiler and pressure vessel
repairs or alterations must be performed by an organization
holding a valid Certificate of Authorization to use the "R" stamp
from the National Board.  Repairs to pressure relief valves shall
be performed by an organization holding a valid Certificate of
Authorization to use the "VR" stamp from the National Board.

R616-2-5.  Code Applicability.
A.  The safety codes which are applicable to a given boiler

or pressure vessel installation are the latest versions of the codes
in effect at the time the installation commenced.

B.  If a boiler or pressure vessel is replaced, this is
considered a new installation.

C.  If a boiler or pressure vessel is relocated to another
location or moved in its existing location, this is considered a
new installation.

R616-2-6.  Variances to Code Requirements.
A.  In a case where the Division finds that the enforcement

of any code would not materially increase the safety of
employees or general public, and would work undue hardships
on the owner or user, the Division may allow the owner or user
a variance pursuant to Section 34A-7-102.  Variances must be
in writing to be effective, and can be revoked after reasonable
notice is given in writing.

B.  Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their boiler or pressure vessel installation provides safety
equivalent to the safety code.

C.  No errors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

R616-2-7.  Boiler and Pressure Vessel Compliance Manual.
A.  The Division shall develop and issue a safety code

compliance manual for organizations and personnel involved in
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the design, installation, operation and maintenance of boilers
and pressure vessels in Utah.

B.  This compliance manual shall be reviewed annually for
accuracy and shall be re-issued on a frequency not to exceed two
years.

C.  If a conflict exists between the Boiler and Pressure
Vessel compliance manual and a safety code adopted in R616-2-
3, the code requirements will take precedence.

R616-2-8.  Inspection of Boilers and Pressure Vessels.
A.  It shall be the responsibility of the Division to make

inspections of all boilers or pressure vessels operated within its
jurisdiction, when deemed necessary or appropriate.

B.  Boiler inspectors shall examine conditions in regards to
the safety of the employees, public, machinery, ventilation,
drainage, and into all other matters connected with the safety of
persons using each boiler or pressure vessel, and when
necessary give directions providing for the safety of persons in
or about the same.  The owner or user is required to freely
permit entry, inspection, examination and inquiry, and to furnish
a guide when necessary.  In the event an internal inspection of
a boiler or pressure vessel is required the owner or user shall, at
a minimum, prepare the boiler or pressure vessel by meeting the
requirements of 29 CFR Part 1910.146 "Permit Required
Confined Spaces" and 29 CFR Part 1910.147 "Control of
Hazardous Energy (Lockout/Tagout)".

C.  If the Division finds a boiler or pressure vessel
complies with the safety codes and rules, the owner or user shall
be issued a Certificate of Inspection and Permit to Operate.

D.  If the Division finds a boiler or pressure vessel is not
being operated in accordance with safety codes and rules, the
owner or user shall be notified in writing of all deficiencies and
shall be directed to make specific improvements or changes as
are necessary to bring the boiler or pressure vessel into
compliance.

E. Pursuant to Sections 34A-1-104, 34A-2-301 and 34A-7-
102, if the improvements or changes to the boiler or pressure
vessel are not made within a reasonable time, the boiler or
pressure vessel is being operated unlawfully.

F.  If the owner or user refuses to allow an inspection to be
made, the boiler or pressure vessels is being operated
unlawfully.

G.  If the owner or user refuses to pay the required fee, the
boiler or pressure vessel is being operated unlawfully.

H.  If the owner or user operates a boiler or pressure vessel
unlawfully, the Commission may order the boiler or pressure
vessel operation to cease pursuant to Sections 34A-1-104 and
34A-7-103.

I.  If, in the judgment of a boiler inspector, the lives or
safety of employees or public are or may be endangered should
they remain in the danger area, the boiler inspector shall direct
that they be immediately withdrawn from the danger area, and
the boiler or pressure vessel be removed from service until
repairs have been made and the boiler or pressure vessel has
been brought into compliance.

J.  An owner/user agency may conduct self inspection of its
own unfired pressure vessels with its own employees who are
owner/user agents under procedures and frequencies established
by the Division.

R616-2-9.  Fees.
Fees to be charged as required by Section 34A-7-104 shall

be adopted by the Labor Commission and approved by the
Legislature pursuant to Section 63-38-3(2).

R616-2-10.  Notification of Installation, Revision, or Repair.
A.  Before any boiler covered by this rule is installed or

before major revision or repair, particularly welding, begins on
a boiler or pressure vessel, the Division must be advised at least

one week in advance of such installation, revision, or repair
unless emergency dictates otherwise.

B.  It is recommended that a business organization review
its plans for purchase and installation, or of revision or repair,
of a boiler or pressure vessel well in advance with the Division
to ensure meeting code requirements upon finalization.

R616-2-11.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and Permit

to Operate by the Division, and orders or directives to make
changes or improvements by the boiler inspector are informal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-2-12.  Presiding Officer.
The boiler inspector is the presiding officer referred to in

Section 63-46b-3.  If an informal hearing is requested pursuant
to R616-2-13, the Commission shall appoint the presiding
officer for that hearing.

R616-2-13.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63-46b-3(a) and 63-46b-3(3).

R616-2-14.  Classification of Proceeding for Purpose of Utah
Administrative Procedures Act.

Any hearing held pursuant to R616-2-13 shall be informal
and pursuant to the procedural requirements of Section 63-46b-
5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13.  An informal hearing may be
converted to a formal hearing pursuant to Section 63-46b-4(3).

KEY:  boilers, certification, safety
January 1, 2006 34A-7-101 et seq.
Notice of Continuation January 10, 2002
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R616.  Labor Commission, Safety.
R616-3.  Elevator Rules.
R616-3-1.  Authority.

This rule is established pursuant to Section 34A-7-201 for
the purpose of the Labor Commission ascertaining, fixing, and
enforcing reasonable standards regarding elevators for the
protection of life, health, and safety of the general public and
employees.

R616-3-2.  Definitions.
A.  "ANSI" means the American National Standards

Institute, Inc.
B.  "ASME" means the American Society of Mechanical

Engineers.
C.  "Commission" means the Labor Commission created in

Section 34A-1-103.
D.  "Division" means the Division of Safety of the Labor

Commission.
E.  "Elevator" means a hoisting and lowering mechanism

equipped with a car or platform and that moves in guides in a
substantially vertical direction.

F.  "Escalator" means a stairway, moving walkway, or
runway that is power driven, continuous and used to transport
one or more individuals.

R616-3-3.  Safety Codes for Elevators.
The following safety codes are adopted and incorporated by

reference within this rule:
A.  ASME A17.1, Safety Code for Elevators and

Escalators, 2004 ed. issued April 30, 2004, ASME A17.1a-2005
issued April 29, 2005. and ASME A17.1S-2005 issued August
12, 2005, and amended as follows:

1.  Delete 2.2.2.5;
2.  Amend 8.6.5.8 as follows: Existing hydraulic cylinders

installed below ground when found to be leaking shall be
replaced with cylinders conforming to 3.18.3.4 or the car shall
be provided with safeties conforming to 3.17.1 and guide rails,
guide rail supports and fastenings conforming to 3.23.1.  This
code is issued every three years with annual addenda.  New
issues and addenda become mandatory only when a formal
change is made to these rules.  Elevators are required to comply
with the A17.1 code in effect at the time of installation.

B.  ASME A17.3 - 2002 Safety Code for Existing Elevators
and Escalators.  This code is adopted for regulatory guidance
only for elevators classified as remodeled elevators by the
Division of Safety.

C.  ASME A90.1-1992, Safety Standard for Belt Manlifts.
D.  ANSI A10.4-1990, Safety Requirements for Personnel

Hoists and Employee Elevators for Construction and Demolition
Operations.

E.  2003 International Building Code.
F.  ICC/ANSI A117.1-1998 Accessible and Usable

Buildings and Facilities, sections 407 and 408, approved
February 13, 1998.

G.  ASME A18.1-2003 Safety Standard For Platform Lifts
And Stairway Chairlifts, issued July 29, 2003.

R616-3-4.  Inspector Qualification.
A.  Any person who performs elevator safety inspections

must have a current certification as a Qualified Elevator
Inspector as outlined in ASME QEI-1, Qualifications for
Elevator Inspectors.

R616-3-5.  Modifications and Variances to Codes.
A.  In a case where the Division finds that the enforcement

of any code would not materially increase the safety of
employees or general public, and would work undue hardships
on the owner/user, the Division may allow the owner/user a
variance.  Variances must be in writing to be effective and can

be revoked after reasonable notice is given in writing.
B.  Persons who apply for a variance to a safety code

requirement must present the Division with the rationale as to
how their elevator installation provides safety equivalent to the
applicable safety code.

C.  No errors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

D.  The Commission may, by rule, add or delete from the
applicable safety codes for any good and sufficient safety
reason.

E.  In the event that adopted safety codes are in conflict
with one another, the ASME A17.1, Safety Code for Elevators
and Escalators will take precedence.  The exception to this is for
compliance with the accessibility guidelines of Pub. L. No. 101-
336 "The Americans with Disability Act of 1990".  In this
instance, the International Building Code standards adopted in
R616-3-3 for accessibility as applied to elevators take
precedence over ASME A17.1.

R616-3-6.  Exemptions.
A.  These rules apply to all elevators in Utah with the

following exemptions:
1.  Private residence elevators installed inside a single

family dwelling.  Common elevators which serve multiple
private residences are not exempt from these rules.

2.  Elevators in buildings owned by the Federal
government.

B.  Owners of elevators exempted in R616-3-5.A. may
request a safety inspection by Division of Safety inspectors.
Code non-compliance items will be treated as recommendations
by the inspector with the owner having the option as to which,
if any, are corrected.  Owners requesting these inspections will
be invoiced at the special inspection rate.  If the owner requests
a State of Utah Certificate to Operate for the elevator, all of the
recommendations must be completed to the satisfaction of the
inspector and the owner will be invoiced the appropriate
certificate fee.

R616-3-7.  Inspection of Elevators, Permit to Operate,
Unlawful Operations.

A.  It shall be the responsibility of the Division to make
inspections of all elevators when deemed necessary or
appropriate.

B.  Elevator inspectors shall examine conditions in regards
to the safety of the employees, public, machinery, drainage,
methods of lighting, and into all other matters connected with
the safety of persons using or in close proximity to each
elevator, and when necessary give directions providing for the
better health and safety of persons in or about the same.  The
owner/user is required to freely permit entry, inspection,
examination and inquiry, and to furnish a guide when necessary.

C.  If the Division finds that an elevator complies with the
applicable safety codes and rules, the owner/user shall be issued
a Certificate of Inspection and Permit to Operate.

1.  The Certificate of Inspection and Permit to Operate is
valid for 24 months.

2.  The Certificate of Inspection and Permit to Operate
shall be displayed in a conspicuous location for the entire
validation period.  If the certificate is displayed where accessible
to the general public, as opposed to being in the elevator
machine room, it must be protected under a transparent cover.

D.  If the Division finds an elevator is not being operated
in accordance with the safety codes and rules, the owner/user
shall be notified in writing of all deficiencies and shall be
directed to make specific improvements or changes as are
necessary to bring the elevator into compliance.

E.  Pursuant to Section 34A-7-204, if the improvements or
changes are not made within a reasonable time, by agreement of
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the division and the owner, the elevator is being operated
unlawfully.

F.  If the owner/user refuses to allow an inspection to be
made, the elevator is being operated unlawfully.

G.  If the owner/user refuses to pay the required fee, the
elevator is being operated unlawfully.

H.  If the owner/user operates an elevator unlawfully, the
Commission may order the elevator operation to cease pursuant
to Section 34A-1-104.

I.  If, in the judgment of an elevator inspector, the lives or
safety of employees or public are, or may be, endangered should
they remain in the danger area, the elevator inspector shall direct
that they be immediately withdrawn from the danger area, and
the elevator removed from service until repairs have been made
and the elevator has been brought into compliance.

R616-3-8.  Inclined Wheelchair Lift Headroom Clearance.
A.  Headroom clearance for inclined wheelchair lifts

throughout the range of travel shall be not less than 80 inches
(2032 mm) as measured vertically from the leading edge of the
platform floor.

B.  For existing facilities only, in the event that it is not
technically or economically feasible to provide other means of
access for disabled persons, inclined wheelchair lifts may be
installed if all of the following conditions are met:

1.  The appropriate building inspection jurisdiction
approves the use of an inclined wheelchair lift for the specific
application.

2.  Headroom clearance throughout the range of travel shall
be not less than 60 inches as measured vertically from the
leading edge of the platform floor.

3.  The passenger restriction sign as required by ASME
A18.1 3.1.2.3 shall be amended as follows:  "PHYSICALLY
DISABLED PERSONS ONLY. NO FREIGHT. HEADROOM
CLEARANCE IS LIMITED.  USE ONLY IN THE SITTING
POSITION".

R616-3-9.  Valves in Hydraulic Elevator Operating Fluid
Systems.

A.  Due to the potential loss of pressure retaining capability
when over torqued, bronze-bodied valves shall not be installed
in the hydraulic systems of a hydraulic elevator.

B.  This requirement is in effect for all new installations
and remodel installations involving the hydraulic system.

C.  If a bronze-bodied valve installed on an existing
elevator begins to leak, that valve shall be replaced by a steel-
bodied valve.

R616-3-10.  Hydraulic Elevator Piping.
A. This rule establishes minimum standards for hydraulic

fluid piping in hydraulic elevators.  The piping specifications
referred to in this rule are governed by ASME or ASTM piping
specifications (e.g. ASME Specification SA-53 Table X2.4).

B.  Hydraulic elevators not incorporating a safety valve
may use schedule 40 piping.

C. For newly installed hydraulic elevators that do
incorporate a safety valve:

1.  Where piping is protected by the safety valve, schedule
40 piping may be used;

2.  Where grooved or threaded connections are used in
piping that is unprotected by the safety valve, i.e. between the
safety valve and the hydraulic jack(s), nominal pipe size (NPS)3
or schedule 80 piping may be used;

3.  Where piping is unprotected by the safety valve, but
welded or bolted flange connections are used, schedule 40
piping may be used.

R616-3-11.  Shunt Trips in Elevator Systems.
A.  The means (shunt trip) to automatically disconnect the

main line power supply to the elevator discussed in 2.8.2.3.2 of
A17.1 is not required for hydraulic elevators with a rise of 50
feet or less.

R616-3-12.  Hoistway Vents.
Hoistway ventilation as outlined in the International

Building Code is under the jurisdiction of the local building
official.

R616-3-13.  Hand Line Control Elevators.
A.  Operation of a hand line control elevator is not

permitted.
B.  Owners of hand line control elevators are required to

render the elevator electrically and mechanically incapable of
operation.

R616-3-14.  Remodeled Elevators.
A.  When an elevator is classified as a remodeled

(modernized) elevator by the Division, the components of the
elevator involved in the modernization must comply with the
standards of the latest version of A17.1 and A17.3 in effect at
the time the remodeling of the elevator commences.

B.  When a hydraulic elevator has been remodeled it is
considered a new installation.

R616-3-15.  Fees.
A. Fees to be charged as provided by Section 34A-1-106

and 63-38-3.2 shall be adopted by the Labor Commission and
approved by the Legislature pursuant to Section 63-38-3(2).

B.  The fee for the initial certification permit shall be
invoiced to and paid by the company or firm installing the
elevator.

C.  The renewal certification permit shall be invoiced to
and paid by the owner/user.

D.  Any request for a special inspection shall be invoiced
to and paid by the person/company requesting the inspection, at
the hourly rate plus mileage and expenses.

R616-3-16.  Notification of Installation, Revision or
Remodeling.

A.  Before any elevator covered by this rule is installed or
a major revision or remodeling begins on the elevator, the
Division must be advised at least one week in advance of such
installation, revision, or remodeling unless emergency dictates
otherwise.

R616-3-17.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and Permit

to Operate by the Division, and orders or directives to make
changes or improvements by the elevator inspector are informal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-3-18.  Presiding Officer.
The elevator inspector is the presiding officer referred to in

Section 63-46b-3.  If an informal hearing is requested pursuant
to R616-3-18, the Commission shall appoint the presiding
officer for that hearing.

R616-3-19.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63-46b-3(a) and 63-46b-3(b).

R616-3-20.  Classification of Proceeding for Purpose of Utah
Administrative Procedures Act.

Any hearing held pursuant to R616-3-18 shall be informal
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and pursuant to the procedural requirements of Section 63-46b-
5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13.  An informal hearing may be
converted to a formal hearing pursuant to Subsection 63-46b-
4(3).

KEY:  elevators, certification, safety
February 8, 2006 34A-1-101 et seq.
Notice of Continuation January 10, 2002
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-1.  Minerals Regulatory Program.
R647-1-101.  Preamble.

These Rules and all subsequent revisions as approved and
promulgated by the Board of Oil, Gas, and Mining (Board) of
the State of Utah, are developed pursuant to the requirements of
the Utah Mined Land Reclamation Act of 1975, Title 40,
Chapter 8 of the Utah Code Annotated as amended (the Act).
Section 40-8-2 of the Act states the findings of the Legislature.

In accordance with this legislative direction, these Rules
recognize the necessity to balance the reclamation objectives of
the Act with the physical, biological and economical constraints
which may exist on successful reclamation.  The Act and its
revisions are hereby expressly incorporated herein by reference
and made a part of these Rules.

There is intentional duplication in these rules.  For
example, the rule on hole plugging requirements is repeated in
the section on Exploration, Small Mining Operations, and Large
Mining Operations.  This repetition is intended to benefit the
Operator by putting all the rules relevant to a type of operation
in the introductory section and in the section on that type of
operation.

R647-1-102.  Introduction.
1.  Effective Dates, Applicability, Type of Operations

Affected:
1.11.  Effective November 1, 1988, the following rules

apply to all previously exempted mining operations and to
mining operations planning to commence, or resume operations
within the state of Utah.  These rules will not apply to existing
mining operations approved prior to the effective date of these
rules, or to notices of intention or amendments filed prior to
these rules.  However, these rules will apply to any revisions to
an approved notice of intention filed subsequent to the effective
date of these rules.

1.12.  Operators should refer to the section of these rules
which applies to the type of mining operation (e.g., exploration,
small mining operation, or large mining operation) being
conducted or proposed.

1.13.  These rules apply to all lands within the state of Utah
lawfully subject to its police power, regardless of surface or
mineral ownership, and regardless of the type of mining
operation conducted.

2.  Cooperative Agreements/Memoranda of Understanding:
The Division of Oil, Gas and Mining (Division) will

cooperate with other state agencies, local governmental bodies,
agencies of the federal government, and private interests in the
furtherance of the purposes of the Utah Mined Land
Reclamation Act.  The Division is authorized to enter into
cooperative agreements and develop memoranda of
understanding with agencies in furtherance of the purposes of
the Act.  The objective is to minimize the need for operators to
undertake duplicative, overlapping, excessive, or conflicting
procedures.

3.  Operator Responsibilities, Compliance with other Local,
State and Federal Laws:

The approval or acceptance of a complete notice of
intention shall not relieve an operator from his responsibility to
comply with the applicable statutes, rules, regulations, and
ordinances of all local, state and federal agencies with
jurisdiction over any aspect of the operator's mining operations,
including, but not limited to:  Utah State Division of Water
Rights, the Utah Department of Business Regulation, the Utah
State Industrial Commission, the Utah Department of
Environmental Quality, the Utah Division of State History, the
Division of Forestry, Fire and State Lands, The School and
Institutional Trust Lands Administration, the Utah Division of
Wildlife Resources, the U. S. Fish and Wildlife Service, the
United States Bureau of Land Management, the United States

Forest Service, the United States Environmental Protection
Agency, and local county or municipal governments.

4.  Division Guidelines, Operator Assistance in Application
Preparation:

Each operator who conducts mining operations on any
lands within the state of Utah is responsible for compliance with
the following rules.  The Division shall provide guidelines to aid
the operator in complying with the rules.

R647-1-103.  General Rules.
The following are general rules for statewide application.

R647-1-104.  Violations and Enforcement.
If after notice and hearing, the Board finds that a violation

of the Act, these rules, a notice of intention, or a Board or
Division order has occurred, the Board may take any
enforcement action authorized by law including requiring:
compliance, abatement, mitigation, cessation of operations, a
civil suit, forfeiture of surety, reclamation, or any other lawful
action.

R647-1-105.  Forms.
The attached forms are intended for the convenience of the

operator and the Division, and may be changed from time to
time.  The forms are not part of these rules and use of a
particular form, though encouraged, is not required, as long as
all of the necessary information is provided in a reasonable
manner.

R647-1-106.  Definitions.
"Act" means the Utah Mined Land Reclamation Act,

enacted in 1975, as amended.  (Section 40-8-1, et seq., UCA).
"Adjudicative proceeding" means an agency action or

proceeding that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more identifiable
persons, including all agency actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend an authority, right,
or license; and judicial review of all of such actions.  Those
matters not governed by Title 63, Chapter 46b, Administrative
Procedures Act, of the Utah Code annotated (1953, as amended)
shall not be included within this definition.

"Agency" means a board, commission, department,
division, officer, council, office, committee, commission,
bureau, or other administrative unit of this state, including the
agency head, agency employees, or other persons acting on
behalf of or under the authority of the agency head, but does not
mean the Legislature, the courts, the governor, any political
subdivision of the state, or any administrative unit of a political
subdivision of the state.

"Agency head" means an individual or body of individuals
in whom the ultimate legal authority of the agency is vested by
statute.

"Amendment" is an insignificant change in the approved
notice of intention.

"Approved Notice of Intention" means a formally filed
notice of intention to commence mining operations, including
any amendments or revisions thereto that is determined to be
complete and contains a mining and reclamation plan, which has
been approved by the Division.  A notice of intention for
exploration having a disturbed area of five acres or less, or a
small mining operation must be determined complete in writing
by the Division, but does not require a mining and reclamation
plan.

"Board" means the Utah Board of Oil, Gas and Mining.
The Board shall hear all appeals of adjudicative proceedings
which commenced before the Division as well as all
adjudicative proceedings and other proceedings which
commence before the Board.  The Board may appoint a Hearing
Examiner for its hearings in accordance with the Rules of



UAC (As of March 1, 2006) Printed:  March 8, 2006 Page 124

Practice and Procedure before the Board of Oil, Gas and
Mining.

"Deleterious Materials" means earth, waste or introduced
materials exposed by mining operations to air, water, weather or
microbiological processes, which would likely produce chemical
or physical conditions in the soils or water that are detrimental
to the biota or hydrologic systems.

"Deposit" or "mineral deposit" means an accumulation of
mineral matter in the form of consolidated rock, unconsolidated
materials, solutions, or otherwise occurring on the surface,
beneath the surface, or in the waters of the land from which any
useful product may be produced, extracted or obtained, or which
is extracted by underground mining methods for underground
storage.  "Deposit" or "mineral deposit" excludes sand, gravel,
rock aggregate, water, geothermal steam, and oil and gas, but
includes oil shale and bituminous sands extracted by mining
operations.

"Development" means the work performed in relation to a
deposit following its discovery, but prior to and in
contemplation of production mining operations.  Development
includes, but is not limited to, preparing the site for mining
operations; further defining the ore deposit by drilling or other
means; conducting pilot plant operations; and constructing roads
or ancillary facilities.

"Disturbed Area" means the surface land disturbed by
mining operations.  The disturbed area for small mining
operations shall not exceed five acres.  The disturbed area for
large mining operations shall not exceed the acreage described
in the approved notice of intention.

"Division" means the Utah Division of Oil, Gas and
Mining.  The Division Director or designee is the Presiding
Officer for all informal adjudicative proceedings which
commence before the Division in accordance with Rule R647-5.

"Exempt Mining Operations" means those mining
operations which were previously exempt from the Act because
less than 500 tons of material was mined in a period of twelve
consecutive months or less than two acres of land was excavated
or used as a disposal site in a period of twelve consecutive
months.  These exemptions were eliminated by statutory
amendments in 1986 and are no longer available.

"Exploration" means surface disturbing activities
conducted for the purpose of discovering a deposit or mineral
deposit, delineating the boundaries of a deposit or mineral
deposit, and identifying regions or specific areas in which
deposits or mineral deposits are most likely to exist.
"Exploration" includes, but is not limited to:  sinking shafts;
tunneling; drilling holes; digging pits or cuts; building roads and
other access ways.

"Gravel" means a naturally occurring unconsolidated to
moderately consolidated accumulation of rock and mineral
particles, the dominant size range being between 2mm and
10mm, which has been deposited by sedimentary processes.

"Land affected" means the surface and subsurface of an
area within the state where mining operations are being or will
be conducted, including, but not limited to:  (a) on-site private
ways, roads, and railroads; (b) land excavations; (c) exploration
sites; (d) drill sites or workings; (e) refuse banks or spoil piles;
(f) evaporation or settling ponds; (g) stockpiles; (h) leaching
dumps; (i) placer areas; (j) tailings ponds or dumps; (k) work,
parking, storage, or waste discharge areas, structures, and
facilities.  Land affected does not include:  (x) lands which have
been reclaimed in accordance with an approved plan or as
otherwise approved by the Board, (y) lands on which mining
operations ceased prior to July 1, 1977, or (z) lands on which
previously exempt mining operations ceased prior to April 29,
1989.

"Large Mining Operations" means mining operations which
have a disturbed area of more than five surface acres at any time.

"License" means a franchise, permit, certification, approval,

registration, charter, or similar form of authorization required by
statute.

"Mining operations" means those activities conducted on
the surface of the land for the exploration for, development of,
or extraction of a mineral deposit, including, but not limited to,
surface mining and the surface effects of underground and in
situ mining; on-site transportation, concentrating, milling,
evaporation, and other primary processing.  "Mining operation"
does not include:  the extraction of sand, gravel, and rock
aggregate; the extraction of oil and gas; the extraction of
geothermal steam; smelting or refining operations; off-site
operations and transportation; reconnaissance activities; or
activities which will not cause significant surface resource
disturbance and do not involve the use of mechanized earth-
moving equipment, such as bulldozers or backhoes.

"Notice of Intention" means a notice of intention to
commence mining operations, that provide the complete
information required for authorization to conduct mining
operations, and includes any amendments or revisions thereto.

"Off-site" means the land areas that are outside of or
beyond the on-site land.

"On-site" means the surface lands on or under which
surface or underground mining operations are conducted.  A
series of related properties under the control of a single operator
but separated by small parcels of land controlled by others will
be considered a single site unless excepted by the Division.

"Operator" means any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, agent, or other organization
or representative of any kind, either public or private, owning,
controlling, conducting, or managing a mining operation or
proposed mining operation.

"Owner" means any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, agent, or other organization
or representative of any kind, either public or private, owning,
controlling, conducting, or managing a mineral deposit or the
surface of lands employed in mining operations.

"Party" means the Board, Division or other person
commencing an adjudicative proceeding, all respondents, all
persons permitted by the Board to intervene in the proceeding,
and all persons authorized by statute or agency rule to
participate as parties in an adjudicative proceeding.

"Permit" means a notice to conduct mining operations
issued by the Division.  A notice to conduct mining operations
is issued by the Division when either a notice of intention for a
small mining operation or exploration is determined to be
complete and includes a surety approved by the Division, or a
notice of intention for a large mining operation or exploration
with a plan of operations and surety approved by the Division.

"Person" means an individual, group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivision or its units, public or private
organization or entity of any character, or another agency.

"Presiding Officer" means an agency head, or an individual
or body of individuals designated by the agency head, by the
agency's rules, or by statute to conduct an adjudicative
proceeding.  For the purpose of these rules, the Board, or its
appointed Hearing Examiner, shall be considered the Presiding
Officer of all appeals of informal adjudicative proceedings
which commenced before the Division as well as all
adjudicative proceedings which commence before the Board.
The Division Director or his/her designee shall be considered a
Presiding Officer for all informal adjudicative proceedings
which commence before the Division in accordance with this
Rule R647-5.  If fairness to the parties is not compromised, an
agency may substitute one Presiding Officer for another during
any proceeding.

"Reclamation" means actions performed during or after
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mining operations to shape, stabilize, revegetate, or otherwise
treat the land affected in order to achieve a safe and ecologically
stable condition and use which will be consistent with local
environmental conditions and land management practices.

"Regrade or Grade" means to physically alter the
topography of any land surface.

"Respondent" means any person against whom an
adjudicative proceeding is initiated, whether by an agency or
any other person.

"Revision" means a change to an approved Notice of
Intention to Conduct Mining Operations, which will increase or
decrease the amount of land affected, or alter the location and
type of on-site surface facilities, such that the nature of the
reclamation plan will differ substantially from that in the
approved Notice of Intention.

"Rock Aggregate" means those consolidated rock materials
associated with a sand deposit, a gravel deposit, or a sand and
gravel deposit, that were created by alluvial sedimentary
processes.  The definition of rock aggregate specifically
excludes any solid rock in the form of bedrock which is exposed
at the surface of the earth or overlain by unconsolidated
material.

"Sand" means a naturally occurring unconsolidated to
moderately consolidated accumulation of rock and mineral
particles, the dominant size range being between 1/16mm to
2mm, which has been deposited by sedimentary processes.

"Small Mining Operations" means mining operations which
have a disturbed area of five or less surface acres at any time.

"Surface Mining" means mining conducted on the surface
of the land including open pit, strip, or auger mining; dredging;
quarrying; leaching; surface evaporation operations; reworking
abandoned dumps and tailings and activities related thereto.

"Underground Mining" means mining carried out beneath
the surface by means of shafts, tunnels or other underground
mine openings.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation July 8, 2003
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-2.  Exploration.
R647-2-101.  Filing Requirements and Review Procedures.

1.  Prior to the commencement of exploration, a Notice of
Intention to Conduct Exploration (FORM MR-EXP) containing
all the required information must be filed with and determined
complete by the Division and the Division shall have approved
the form and amount of reclamation surety.  It is recommended
that the notice of intention be filed with the Division at least 30
days prior to the planned commencement of exploration.

2.  Within 15 days after receipt of a Notice of Intention to
Conduct Exploration (FORM MR-EXP), the Division will
review the proposal and notify the operator in writing that the
notice of intention is:

2.11.  Complete and all required information has been
submitted; or

2.12.  Incomplete, and additional information as identified
by the Division will be required.

The Division will review and respond to any subsequent
filings of information within 10 working days of receipt.

3.  If more than five acres of disturbance are planned, a
detailed exploration development and reclamation plan must be
included in the notice of intention and approved by the Division.

4.  The Division will review and approve or disapprove:
4.11.  The form and amount of reclamation surety, and;
4.12.  Any variances requested under R647-2-107, 108, or

109, regardless of the number of surface acres of disturbance
planned.

5.  Developmental drilling conducted within an already
approved disturbed area with approved surety does not require
submittal of a Notice of Intention to Conduct Exploration
(FORM MR-EXP).

6.  A permittee's retention of a notice of intention shall
require the paying of permit fees as authorized by the Utah
Legislature.  The procedures for paying the permit fees are as
follows:

6.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for Exploration.

6.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

6.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

6.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

6.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

R647-2-102.  Duration of the Notice of Intention.
1.  A Notice of Intention to Conduct Exploration that has

been determined complete or, for operations of more than 5
acres has been approved, shall be valid until November 30th of
the year following the year of submittal.  All exploration and
reclamation activities should be completed within this time
frame.  An operator desiring to extend the duration of a notice
of intention, must notify the Division in writing, prior to
expiration of the notice of intention, specifying the reasons an
extension is required, and the anticipated length of time required
to complete exploration and reclamation.

2.  The Division will review and approve the extension and
adjust if necessary, the amount of reclamation surety.

3.  Authorization to operate under a Notice of Intention to
Conduct Exploration may be withdrawn in the event of failure

by the operator to pay permit fees required by R647-2-101.6, or
to maintain and update reclamation surety as required, after
notice and opportunity for Board hearing.

R647-2-103.  Notice of Intention to Conduct Exploration.
The notice of intention shall address the requirements of

the following rules:

TABLE

     RULE #        SUBJECT

     R647-2-104    Operator(s), Surface and Mineral Owner(s)
     R647-2-105    Maps and Drawings
     R647-2-106    Project Description
     R647-2-107    Operation Practices
     R647-2-108    Hole Plugging Requirements
     R647-2-109    Reclamation Practices
     R647-2-110    Variance

R647-2-104.  Operator(s), Surface and Mineral Owner(s).
The notice of intention shall include the following general

information:
1.  The name, permanent mailing address, and telephone

number of the operator responsible for exploration.
2.  The name and permanent mailing address of the surface

land owner(s) and mineral owner(s) of all land to be affected by
the operations.

3.  The federal mining claim number(s), lease number(s),
or permit number(s) of any mining claims, federal or state leases
or permits included in the land affected.

4.  A statement that the operator will conduct reclamation
as required by these rules.

R647-2-105.  Maps and Drawings.
The notice of intention shall include a location map and an

operations map.  Each map shall be plotted at a scale to
accurately identify locational landmarks and operation details.

1.  The general location map shall be the scale of a USGS
7.5-minute series map or equivalent (1"=2000') and identify new
or existing access roads.

2.  The operations map (1"=200' or other scale as
determined necessary by the Division) shall identify:

2.11  The area to be disturbed;
2.12  The location of any existing or proposed operations

including access roads, drill holes, trenches, pits, shafts, cuts, or
other planned exploration activities; and

2.13  Any adjacent previous disturbance for which the
operator is not responsible.

R647-2-106.  Project Description.
The notice of intention should include the following

information:
1.  A statement giving general details of the type or method

of exploration proposed, including the proposed dates during
which exploration will be conducted;

2.  The type of minerals to be explored for;
3.  The general dimensions of all drill holes, including total

depth and diameter;
4.  The general dimensions of all trenches, pits, shafts, cuts,

or other types of disturbances;
5.  The width and length of any new roads constructed;
6.  An estimate of the total number of surface acres to be

disturbed.
7.  The amount of material (including mineral deposit,

topsoil, subsoil, overburden, waste rock, or core hole material)
extracted, moved, or proposed to be moved during the
exploration operation.

R647-2-107.  Operation Practices.
The operator shall conform to the following practices while

conducting exploration unless the Division grants a variance in
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writing:
1.  Public Safety and Welfare - The operator shall minimize

hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-2-108;

1.14.  The posting of appropriate warning signs in locations
where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by
exploration, then the operator shall take appropriate measures to
avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material, shall be safely removed from the site or
kept in an isolated condition such that adverse environmental
effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for proof
of discovery.  Areas which have been disturbed but are not
routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-2-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be left
in place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other

potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, the owner must notify the Division in writing
accepting responsibility for the ultimate plugging of the drill
hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111  Placing a 50 foot cement plug immediately above
and below the aquifer(s); or

2.12.112  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-2-109.  Reclamation Practices.
The operator shall conform to the following practices while

conducting reclamation unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  Appropriate disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-2-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
exploration, then reclamation must be performed such that the
channels will be left in a stable condition with respect to actual
and reasonably expected water flow so as to avoid or minimize
future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
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backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines, utility
connections, equipment, and debris shall be buried or removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover is unknown, the ground cover of an adjacent
undisturbed area that is representative of the premining ground
cover will be used as a standard.  Also, the vegetation has
survived three growing seasons following the last seeding,
fertilization or irrigation, unless such practices are to continue
as part of the postmining land use; or

13.12.  the Division determines that the revegetation work
has been satisfactorily completed within practical limits; where
reseeding has occurred and the vegetation has survived one
growing season, the reseeded area shall not be included for
purposes of determining whether future exploration or mining
operations involve a disturbed area of five acres or less.

R647-2-110.  Variance.
1.  The operator may request a variance from Rule R647-2-

107, 108, or 109, by submitting the following information,
which shall be considered by the Division on a site-specific
basis:

1.11.  The rule(s) as to which a variance is requested;
1.12.  The variance requested and description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-2-111.  Surety.
1.  After receiving notification that the notice of intention

is approved or complete, but prior to commencement of
operations, the operator must post a reclamation surety with the
Division.

1.11.  Failure to furnish and maintain reclamation surety
may, after notice and opportunity for a Board hearing, result in
a withdrawal of the notice of intention as provided for in Section
40-8-16.

2.  The Division will not require a separate surety where a
reclamation surety in a form and amount acceptable to the
Division is held by other governmental entities, provided that
the cost estimate is accurate and the Division is named as co-
beneficiary.  Cooperative Agreements may be developed and

entered into according to Section 40-8-22.
3.  As part of the review of the notice of intention, the

Division shall determine the required surety amount based on:
3.11.  Site-specific calculations or estimates by the

Division reflecting the cost the Division or a third party would
incur to reclaim the site;

3.12.  Site-specific calculations or estimates by the operator
reflecting the cost the Division or a third party would incur to
reclaim the site, if accurate and verifiable by the Division; or

3.13.  The average dollars per acre costs for reclamation for
similar operations, as determined by the Division, based upon
approved surety amounts for current large mining operations.

3.14.  In determining or verifying the amount of surety
under Sections 3.11 or 3.12, the Division shall use cost data
from current sureties for large mining operations, adjusted as
necessary to reflect the nature and scope of operations and
reclamation under the notice of intention.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the reclamation surety must be approved by the
Division.  Acceptable forms may include:

4.11.  A corporate surety bond from a surety company that
is licensed to do business in Utah, that is listed in "A.M. Best's
Key Rating Guide" at a rating of A- or better or a Financial
Performance Rating (FPR) of 8 or better, according to the "A.M.
Best's Guide".  All surety companies also will be continuously
listed in the current issue of the U.S. Department of the Treasury
Circular 570.  Operators who do not have a surety bond with a
company that meets the standards of subsection 4.11 will have
120 days from the date of Division notification after enactment
of the changes to subsection 4.11 to achieve compliance or face
enforcement action.  When the Division in the course of
examining surety bonds, notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 4.11., the operator has 120 days after
notice from the Division by mail to correct the deficiency, or
face enforcement action;

4.12.  Federally-insured certificate of deposit payable to the
State of Utah, Division of Oil, Gas and Mining;

4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts; and
4.16.  The Board may accept a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as reclamation
is deemed complete by the Division.  The Division shall
promptly conduct an inspection when notified by the operator
that reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

5.11.  A partial release of surety can be made by the
Division if it determines that a substantial phase or segment of
reclamation such as demolition, backfilling or regrading has
been successfully performed and the residual amount of retained
surety is determined to be adequate to insure completion of
reclamation.

R647-2-112.  Failure to Reclaim.
If the operator fails or refuses to conduct reclamation as

outlined in the complete notice of intention, and comply with
the requirements of R647-2-107, R647-2-108, or R647-2-109
the Board may, after notice and hearing, order that:

1.  Reclamation be conducted by the Division,
2.  The costs and expenses of reclamation, together with

costs of collection including attorney's fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; and

3.  Any surety filed for this purpose be forfeited.  With
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respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where a
reclamation surety has been filed with other governmental
agencies, the Board shall notify such agency of the hearing
findings and seek forfeiture concurrence as necessary.

3.11.  The forfeited surety shall be used only for the
reclamation of land to which it relates, and any residual amount
returned.

R647-2-113.  Confidential Information.
Information provided in the notice of intention and in the

Mineral Exploration Progress Report (FORM MR-EPR) that
relates to the location, size, and nature of the mineral deposit,
shall be protected as confidential information by the Board and
the Division.  The information will not be a matter of public
record until a written release is received from the operator.

R647-2-114.  Revised Notice.
1.  Minor additions or changes in the location of

exploration operations do not require the submittal of a revised
notice of intention.  A new or revised Notice of Intention to
Conduct Exploration (FORM MR-EXP) letter must be
submitted when:

1.1.  The proposed additions or changes will occur outside
the originally designated legal subdivision; or

1.2.  For exploration operations under 5 acres the proposed
additions will cause the total unreclaimed surface disturbance to
increase by more than 1 acre or exceed 5 acres; or

1.3.  For exploration operations over 5 acres, the proposed
additions or changes will cause an increase in the area of
disturbance previously approved.

2.  In the event the Division or the operator determine at
the time a revision is submitted that the amount of the current
surety does not accurately reflect the potential cost to complete
reclamation at any particular point in time during the revised
exploration operations, the Division may undertake a
recalculation of the surety amount as provided in R647-2-111.3.
If the recalculated amount is greater than the amount of the
existing surety, the revised operations may not be implemented
until a revised surety is filed with the Division.

R647-2-115.  Reports.
On or before December 31st of the year of filing of a

Notice of Intention to Conduct Exploration (FORM MR-EXP)
the operator must submit a Mineral Exploration Progress Report
(FORM MR-EPR), which describes any unusual drilling
conditions, water encountered, hole plugging measures, and
reclamation activities conducted.

R647-2-116.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in R647-5,

shall be applicable to minerals regulatory proceedings.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation July 8, 2003
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-3.  Small Mining Operations.
R647-3-101.  Filing Requirements and Review Procedures.

1.  Prior to commencement of operations, a Notice of
Intention to Commence Small Mining Operations (FORM MR-
SMO) containing all the required information must be filed with
and determined complete by the Division and the Division shall
have approved the form and amount of reclamation surety.  It is
recommended that the notice of intention be filed with the
Division at least thirty (30) days prior to the planned
commencement of operations.

2.  Within 15 days after receipt of a Notice of Intention, the
Division will review the proposal and notify the operator in
writing;

2.11.  That the notice of intention is complete and all
required information has been submitted; or,

2.12. That the notice of intention is incomplete, and
additional information as identified by the Division will be
required.

2.12.111.  The Division will review and respond to any
subsequent filings of information within 10 working days of
receipt.

3.  The Division will review and approve or disapprove:
3.11.  The form and amount of reclamation surety (R647-3-

111), and
3.12.  All variances requested from Rules R647-3-107,

108, and 109, regardless of the number of surface acres of
disturbance planned.

4.  The operator must notify the Division no later than 30
days after beginning small mining operations.

5.  A permittee's authorization under a notice of intention
to conduct small mining operations shall require the paying of
permit fees as authorized by the Utah Legislature.  The
procedures for paying the permit fees are as follows:

5.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for

5.11.11.  Small Mining Operations (less than 5 disturbed
acres)

5.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

6.  A permittee may avoid payment of the fee by complying
with the following requirements:

6.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

6.12.  The permittee will then arrange with the Division for
an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

R647-3-102.  Duration of the Notice of Intention.
The notice of intention, including any subsequent

amendments or revisions, shall remain in effect for the life of the
small mining operation.  However, the notice of intention may
be withdrawn, after notice and opportunity for Board hearing, in
the event of failure by the operator to pay permit fees required
by R647-3-101 or to maintain and update adequate reclamation
surety as required in R647-3-111.

R647-3-103.  Notice of Intention to Commence Small Mining
Operations.

The notice of intention shall address the requirements of
the following rules:

TABLE

     RULE #        SUBJECT

     R647-3-104    Operator(s), Surface and Mineral Owner(s)
     R647-3-105    Map
     R647-3-106    Operation Plan
     R647-3-107    Operation Practices
     R647-3-109    Reclamation Practices
     R647-3-110    Variance

R647-3-104.  Operator(s), Surface and Mineral Owner(s).
The notice of intention shall include the following general

information:
1.  The name, permanent mailing address, and telephone

number of the operator responsible for the small mining
operation and reclamation of the site.

2.  The name, and permanent mailing address of the surface
landowner(s) and mineral owner(s) of all land to be affected by
the mining operation.

3.  The federal mining claim number(s), lease number(s) or
permit number(s) of all mining claims, federal or state leases or
permits included in the land affected.

4.  A statement that the operator will conduct reclamation
as required by these rules.

R647-3-105.  Project Location and Map.
The notice of intention shall include a location map and an

operations map.  Each map shall be plotted at a scale to
accurately identify locational landmarks and operations details.

1.  The general location map shall be the scale of a USGS
7.5 minute series map or equivalent (1"=2000') and identify new
or existing access roads.

2.  The operations map (1"=200' or other scale as
determined necessary by the Division) shall identify:

2.11.  The area to be disturbed;
2.12.  The location of any existing or proposed operations

including access roads, drill holes, trenches, pits, shafts, cuts, or
other planned exploration activities; and

2.13.  Any adjacent previous disturbance for which the
operator is not responsible.

R647-3-106.  Operation Plan.
The operator shall provide a brief narrative description of

the proposed mining operation as part of the notice of intention.
The description should include the following information:

1.  A statement giving general details of the type or method
of mining operations proposed, and the type of minerals to be
mined;

2.  Estimated width and length of any new roads to be
constructed;

3.  An estimate of the total number of surface acres to be
disturbed by the mining operation.

4.  The amount of material (including mineral deposit,
topsoil, subsoil, overburden, waste rock, or core hole material)
to be extracted, moved, or proposed to be moved, relating to the
mining operation.

R647-3-107.  Operation Practices.
During operations, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-3-108.;

1.14.  The posting of appropriate warning signs in
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locations where public access to operations is readily available;
1.15.  The construction of berms, fences and/or barriers

above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by the
mining operation, then the operator shall take appropriate
measures to avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for proof
of discovery.  Areas which have been disturbed but are not
routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-3-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and shall not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of the operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be left
in place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must

be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, he must notify the Division in writing that he accepts
responsibility for the ultimate plugging of the drill hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111.  Placing a 50 foot cement plug immediately
above and below the aquifer(s); or

2.12.112.  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-3-109.  Reclamation Practices.
During reclamation, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  The disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-3-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
mining operations, then reclamation must be performed such
that the channels will be left in a stable condition with respect
to actual and reasonably expected water flow so as to avoid or
minimize future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
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reclaimed.
11.  Structures and Equipment - Structures, rail lines, utility

connections, equipment, and debris shall be buried or removed.
12.  Topsoil Redistribution - After final grading, soil

materials shall be redistributed on a stable surface, so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover of the disturbed area is unknown, then the ground
cover of an adjacent undisturbed area that is representative of
the premining conditions will be used as a standard.  Also, the
vegetation has survived three growing seasons following the last
seeding, fertilization or irrigation, unless such practices are to
continue as part of the postmining land use; or

13.12.  The Division determines that the revegetation work
has been satisfactorily completed within practical limits.

14.  Where reseeding has occurred and the vegetation has
survived one growing season, the reseeded area shall not be
included for purposes of determining whether a mining
operation is a small mining operation.

R647-3-110.  Variance.
1.  The operator may request a variance from Rule R647-3-

107, 108, or 109 by submitting the following information which
shall be considered by the Division on a site-specific basis:

1.11.  The rule(s) as to where a variance is requested;
1.12.  The variance requested and a description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-3-111.  Surety.
1.  After receiving notification that the notice of intention

is complete, but prior to commencement of operations, the
operator must post a reclamation surety with the Division.

1.11.  Failure to furnish and maintain reclamation surety
may, after notice and opportunity for Board hearing, result in a
withdrawal of the notice of intention as provided for in Section
40-8-16.

2.  The Division will not require a separate surety where a
reclamation surety in a form and amount acceptable to the
Division is held by other governmental entities, provided that
the cost estimate is accurate and the Division is named as co-
beneficiary.  Cooperative Agreements may be developed and
entered into according to Section 40-8-22.

3.  As part of the review of the notice of intention, the
Division shall determine the required surety amount based on:

3.11.  Site-specific calculations or estimates by the
Division reflecting the cost the Division or a third party would
incur to reclaim the site;

3.12.  Site-specific calculations or estimates by the operator
reflecting the cost the Division or a third party would incur to
reclaim the site, if accurate and verifiable by the Division; or

3.13.  The average dollars per acre costs for reclamation of
similar operations, as determined by the Division, based upon
approved surety amounts for current large mining operations.

3.14.  In determining or verifying the amount of surety
under Section 3.11 or 3.12, the Division shall use cost data from
current sureties for large mining operations, adjusted as

necessary to reflect the nature and scope of operations and
reclamation under the notice of intention.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the surety must be approved by the Division,
except as provided in subpart 4.16.  Acceptable forms may
include:

4.11.  A corporate surety bond from a surety company that
is licensed to do business in Utah, that is listed in "A.M. Best's
Key Rating Guide" at a rating of A- or better or a Financial
Performance Rating (FPR) of 8 or better, according to the "A.M.
Best's Guide".  All surety companies also will be continuously
listed in the current issue of the U.S. Department of the Treasury
Circular 570.  Operators who do not have a surety bond with a
company that meets the standards of subsection 4.11 will have
120 days from the date of Division notification after enactment
of the changes to subsection 4.11 to achieve compliance or face
enforcement action.  When the Division in the course of
examining surety bonds, notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 4.11, the operator has 120 days after
notice from the Division by mail to correct the deficiency, or
face enforcement action;

4.12.  Federally-insured certificate of deposit payable to the
State of Utah, Division of Oil, Gas and Mining;

4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts; and
4.16.  The Board may approve a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as the Division
deems reclamation complete.  The Division will promptly
conduct an inspection when notified by the operator that
reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

5.11.  A partial release of surety can be made by the
Division if it determines that a substantial phase or segment of
reclamation such as demolition, backfilling, regrading, or
vegetation establishment has been successfully performed and
the residual amount of retained surety is determined adequate to
insure completion.

6.  The amount of reclamation surety may be adjusted:
6.11.  As required by a revision in the Notice of Intention

under R647-3-115;
6.12.  As a result of a periodic review by the Division

conducted no more frequently than at 3 year intervals unless
agreed to by the operator, which shall take into account
inflation/deflation based upon an acceptable Costs Index; or

6.13.  At the request of the operator.
7.  Notwithstanding any other provision of these rules, for

operations where the surety is in the form of a Board-approved
agreement under Section 40-8-14(3), the Board shall retain the
sole authority over the release, partial release, revision or
adjustment of the surety amount, if any, which shall be in
accordance with the agreement and the Act.

R647-3-112.  Failure to Reclaim.
If the operator of a small mining operation fails or refuses

to conduct reclamation as required by the complete notice of
intention, and fails or refuses to comply with R647-3-107,
R647-3-108, or R647-3-109, the Board may, after notice and
hearing, order that:

1.  Reclamation be conducted by the Division; and
2.  The costs and expenses of reclamation, together with

costs of collection including attorney's fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; and
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3.  Any surety filed for this purpose be forfeited.  With
respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where
reclamation surety has been filed with another governmental
agency, the Board shall notify such agency of the hearing
findings, and seek forfeiture concurrence as necessary.

3.11.  The forfeited surety shall be used only for the
reclamation of the land to which is relates, and any residual
amount returned.

R647-3-113.  Suspension or Termination of Operations.
1.  All mine operations are required to be maintained in a

safe, clean, and environmentally stable condition.  Active and
inactive operations must continue to submit annual reports
unless waived in writing by the Division.

2.  The operator need not notify the Division of the
temporary suspension of small mining operations.

3.  In the case of a termination or a suspension of mining
operations that has exceeded, or is expected to exceed two (2)
years, the operator shall, upon request, furnish the Division with
such data as it may require to evaluate the status of the small
mining operation, the status of compliance with these rules, and
the probable future status of the land affected.  Upon review of
such data, the Division will take such action as may be
appropriate.  The Division may grant an extended suspension
period if warranted.

4.  The operator shall give the Division prompt written
notice of a termination or suspension of small mining operations
expected to exceed five (5) years.  Upon receipt of notification
the Division shall, within 30 days, make an inspection of the
property.

5.  Small mining operations that have been approved for an
extended suspension period will be reevaluated on a regular
basis.  Additional interim reclamation or stabilization measures
may be required in order for a small mining operation to remain
in a continued state of suspension.  Reclamation of a small
mining operation may be required after five (5) years of
continued suspension.  The Division will require complete
reclamation of the mine site when the suspension period exceeds
10 years, unless the operator appeals to the Board prior to the
expiration of the 10-year period and shows good cause for a
longer suspension period.

R647-3-114.  Mine Enlargement.
Before enlarging a small mining operation beyond five (5)

acres of surface disturbance, the operator must file a Notice of
Intention to Commence Large Mining Operations (FORM MR-
LMO) and receive Division approval.

R647-3-115.  Revisions.
1.  Small mining operators are required to submit a revision

to the complete notice of intention when a significant change(s)
in the small mining operation occurs.  A revision can be made
by submitting a revised FORM MR-SMO (or similar form) and
indicating the portion(s) of the operation which is being revised.

2.  Division approval of a revision of small mining
operations is not required but the operational change may not be
implemented until the Division determines that the revised NOI
is complete.

3.  In the event the Division or the operator determine at
the time a revision is submitted that the amount of the current
surety does not accurately reflect the potential cost to complete
reclamation at any point in time during the revised small mining
operations, the Division may undertake a recalculation of the
surety amount as provided in R647-3-111.3.  If the recalculated
amount is greater than the amount of the existing surety, the
revised operations may not be implemented until a revised
surety is approved by the Division.

R647-3-116.  Transfer of a Notice of Intention.
If an operator wishes to transfer a small mining operation

to another party, an application form entitled, Transfer of Notice
of Intention - Small Mining Operations (FORM MR-TRS) must
be completed and filed with the Division.  The new mine
operator must post adequate reclamation surety and assume full
responsibility for all disturbances of the permitted operation.
The form and amount of surety must be approved by the
Division for the transfer to be complete.

R647-3-117.  Reports.
1.  On or before January 31 of each year, unless waived in

writing by the Division, each operator conducting small mining
operations must file an operations and progress report (FORM
MR-AR) describing its operations during the preceding calendar
year, including:

1.11.  The location of the operation and the number and
date of the applicable Notice of Intention;

1.12.  The gross amounts of ore and waste materials moved
during the year, as well as the disposition of such materials;

1.13.  New surface disturbances created during the year;
1.14.  The reclamation work performed during the year.
2.  The operator shall keep and maintain timely records

relating to his performance under the Act and still make these
records available to the Division upon request.

R647-3-118.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in the R647-5

Rules, shall be applicable to minerals regulatory proceedings.

R647-3-119.  Confidential Information.
Information provided in the notice of intention relating to

the location, size, and nature of the mineral deposit, and marked
confidential by the operator, shall be protected as confidential
information by the Board and the Division.  The information
will not be a matter of public record until a written release is
received from the operator, or until the notice of intention is
terminated.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation July 8, 2003



UAC (As of March 1, 2006) Printed:  March 8, 2006 Page 134

R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-4.  Large Mining Operations.
R647-4-101.  Filing Requirements and Review Procedures.

Prior to commencement of operations, a Notice of Intention
to Commence Large Mining Operations (FORM MR-LMO)
containing all the required information must be filed with and
approved by the Division and the Division shall have approved
the form and amount of reclamation surety.

1.  Within 30 days after receipt of a Notice of Intention, or
within 30 days after receipt of any subsequent submittal, the
Division will complete its review and notify the operator in
writing:

1.11.  That the notice of intention is complete; or
1.12.  That the notice of intention is incomplete, and that

additional information as identified by the Division will be
required.

2.  Within 30 days after receipt of the notice of intention or
within 30 days following the last action of the operator or
Division on the notice of intention, the Division shall reach a
tentative decision with respect to the approval or denial of the
notice of intention.

Notice of the tentative decision will then be published in
accordance with Rule R647-4-116.

3.  Division approval of the notice of intention and
execution of the Reclamation Contract (FORM MR-RC) by the
operator shall bind the Division and the operator in accordance
with the Act and implementing regulations; and, shall enable the
operator to conduct mining and reclamation activities in
accordance therewith.

4.  The operator must notify the Division within 30 days of
beginning mining operations.

5.  A permittee's retention of an approved notice of
intention shall require the paying of permit fees as authorized by
the Utah Legislature.  The procedures for paying the permit fees
are as follows:

5.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for the following notices of intention.

5.11.11.  Large Mining Operations (less than 50 acres)
(fees calculated on the disturbed acreage permitted/bonded).

5.11.12.  Large Mining Operations (greater than 50 acres)
(fees calculated on the disturbed acreage permitted/bonded).

5.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

5.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

5.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

5.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

R647-4-102.  Duration of the Notice of Intention.
The approved notice of intention, including any

subsequently approved amendments or revisions, shall remain
in effect for the life of the mine.  However, the Division may
review the permit and require updated information and
modifications when warranted.  Additionally, failure by the
operator to pay permit fees required by R647-4-101(5) or
maintain and update reclamation surety as required may, after
notice and opportunity for Board hearing result in a withdrawal
of the approved notice of intention.

R647-4-103.  Notice of Intention to Commence Large Mining

Operations.
The notice of intention shall address the requirements of

the following rules:

TABLE

     RULE #        SUBJECT

     R647-4-104    Operator(s), Surface and Mineral Owner(s)
     R647-4-105    Maps, Drawings and Photographs
     R647-4-106    Operation Plan
     R647-4-108    Hole Plugging Requirements
     R647-4-109    Impact Assessment
     R647-4-110    Reclamation Plan
     R647-4-112    Variance

R647-4-104.  Operator(s), Surface and Mineral Owner(s).
1.  The name, permanent mailing address, and telephone

number of the operator responsible for the mining operations
and reclamation of the site.

2.  The name, permanent mailing address, and telephone
number of the surface landowner(s) and mineral owner(s) of all
land to be affected by the operations.

3.  The federal mining claim number(s), lease number(s),
or permit number(s) of any mining claims, or federal or state
leases or permits included in the lands affected.

R647-4-105.  Maps, Drawings and Photographs.
1.  A topographic base map must be submitted with the

notice of intention.  The scale should be approximately 1 inch
= 2,000 feet, preferably a USGS 7.5 minute series or equivalent
topographic map where available.  The following information
shall be included on the map:

1.11.  Property boundaries of surface ownership of all
lands which are to be affected by the mining operations;

1.12.  Perennial streams, springs and other bodies of water,
roads, buildings, landing strips, electrical transmission lines,
water wells, oil and gas pipelines, existing wells, boreholes, or
other existing surface or subsurface facilities within 500 feet of
the proposed mining operations;

1.13.  Proposed route of access to the mining operations
from nearest publicly maintained highway. The map scale will
be appropriate to show access.

1.14.  Known areas which have been previously impacted
by mining or exploration activities within the proposed
disturbed area.

2. A surface facilities map shall be provided at a scale of
approximately 1" = 200' or other scale as determined necessary
by the Division.  The following information shall be included on
the surface facilities map:

2.11.  Proposed surface facilities, including but not limited
to buildings, stationary mining/processing equipment, roads,
utilities, power lines, proposed drainage control structures, and,
the location of topsoil storage areas, tailings or processed waste
facilities, disposal areas for overburden, solid and liquid wastes
and wastewater discharge treatment and containment facilities;

2.12.  A border clearly outlining the acreage proposed to be
disturbed by mining operations.

3.  The following maps, drawings or cross sections may be
required by the Division:

3.11.  Regraded Slopes to be left at steeper than 2h:1v;
3.12.  Plans, profiles and cross sections of roads, pads or

other earthen structures to be left as part of the postmining land
use;

3.13.  Water impounding structures with embankments
greater than 20 feet in height from the upstream toe of the
embankment or greater than 20 acre feet in storage capacity;

3.14.  Maps identifying surface areas which will be
disturbed by the operator but will not be reclaimed, such as
solid rock slopes, cuts, roads, or sites of buildings or surface
facilities to be left as part of the postmining land use;

3.15.  Sediment ponds, diversion channels, culvert size and
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locations, and other hydrologic designs and features to be
incorporated into the mining and reclamation plan;

3.16.  Baseline information maps and drawings including
soils, vegetation, watershed(s), geologic formations and
structure, contour and other such maps which may be required
for determination of existing conditions, operations, reclamation
and postmining land use;

3.17.  A reclamation activities and treatment map to
identify the location and the extent of the reclamation work to
be accomplished by the operator upon cessation of mining
operations.  This drawing shall be utilized to determine adequate
bonding and reclamation practices for the site;

3.18.  Other maps, plans, or cross sections as may
reasonably be required by the Division.

4.  The operator may submit photographs (prints) of the site
sufficient to show existing vegetation and surface conditions.
These photographs should show the general appearance and
condition of the land to be affected and should be clearly
marked as to the location, orientation and the date that the
pictures were taken.

5.  Copies of the underground and surface mine
development maps.

R647-4-106.  Operation Plan.
The operator shall provide a narrative description

referencing maps or drawings as necessary, of the proposed
operations including:

1.  Type of mineral(s) to be mined;
2.  Type of operations to be conducted, including the

mining/processing methods to be used on-site, and the
identification of any deleterious or acid forming materials
present or to be left on the site as a result of mining or mineral
processing;

3.  Estimated acreages proposed to be disturbed and/or
reclaimed annually or sequentially;

4.  A description of the nature of the materials to be mined
or processed including waste/overburden materials and the
estimated annual tonnages of ore and waste materials to be
mined;

5.  A description of existing soil types, including the
location and extent of topsoil or suitable plant growth material.
If no suitable soil material exists, an explanation of the
conditions shall be given;

6.  A description of the plan for protecting and redepositing
existing soils;

7.  A description of existing vegetative communities and
cover levels, sufficient to establish revegetation success
standards in accordance with Rule R647-4-111;

8.  Depth to groundwater, extent of overburden material
and geologic setting;

9.  Proposed location and size of ore and waste stockpiles,
tailings facilities and water storage/treatment ponds.

10.  Information regarding the amount of material
(including mineral deposit, topsoil, subsoil, overburden, waste
rock, or core hole material) extracted, moved or proposed to be
moved.

R647-4-107.  Operation Practices.
During operations, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-4-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by the
mining operation, then the operator shall take appropriate
measures to avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or
kept in an isolated condition such that adverse environmental
effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for
proof of discovery.  Areas which have been disturbed but are
not routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-4-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and shall not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method
will provide adequate protection to the groundwater resources
and long term stability of the land.  Dry holes and nonartesian
holes which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be
left in place, a concrete surface plug is not required provided
that a permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
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additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, he must notify the Division in writing that he accepts
responsibility for the ultimate plugging of the drill hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111  Placing a 50 foot cement plug immediately above
and below the aquifer(s); or

2.12.112  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-4-109.  Impact Assessment.
The operator shall provide a general narrative description

identifying potential surface and/or subsurface impacts.  This
description will include, at a minimum:

1.  Projected impacts to surface and groundwater systems;
2.  Potential impacts to state and federal threatened and

endangered species or their critical habitats;
3.  Projected impacts of the mining operation on existing

soil resources;
4.  Projected impacts of mining operations on slope

stability, erosion control, air quality, and public health and
safety;

5.  Actions which are proposed to mitigate any of the above
referenced impacts.

R647-4-110.  Reclamation Plan.
Each notice of intention shall include a reclamation plan,

including maps or drawings as necessary, consisting of a
narrative description of the proposed reclamation including, but
not limited to:

1.  A statement of the current land use and the proposed
postmining land use for the disturbed area;

2.  A description of the manner and the extent to which
roads, highwalls, slopes, impoundments, drainages, pits and
ponds, piles, shafts and adits, drill holes, and similar structures
will be reclaimed;

3.  A detailed description of any surface facilities to be left
as part of the postmining land use, including but not limited to
buildings, utilities, roads, pads, ponds, pits and surface
equipment;

4.  A description of the treatment, location and disposition
of any deleterious or acid-forming materials generated and left
on-site, including a map showing the location of such materials
upon the completion of reclamation;

5.  A planting program as best calculated to revegetate the
disturbed area.

5.11.  Plans shall include, at a minimum, grading and/or
stabilization procedures, topsoil replacement, seed bed
preparation, seed mixture(s) and rate(s), and timing of seeding
(fall seeding is preferred timing);

5.12.  Where there is no original protective cover, an
alternate practical procedure must be proposed to minimize or
control erosion or siltation.

6.  A statement that the operator will conduct reclamation
as required by these rules.

R647-4-111.  Reclamation Practices.
During reclamation, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion of

operations.  Methods to minimize hazards shall include but not
be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  The disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-4-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
mining operations, then reclamation must be performed such
that the channels will be left in a stable condition with respect
to actual and reasonably expected water flow so as to avoid or
minimize future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines,
utility connections, equipment, and debris shall be buried or
removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface, so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover is unknown, the ground cover of an adjacent
undisturbed area that is representative of the premining ground
cover will be used as a standard.  Also, the vegetation has
survived three growing seasons following the last seeding,
fertilization or irrigation, unless such practices are to continue
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as part of the postmining land use; or
13.12.  The Division determines that the revegetation work

has been satisfactorily completed within practical limits.

R647-4-112.  Variance.
1.  The operator may request a variance from Rule R647-4-

107, 108, or 111, by submitting the following information which
will be considered by the Division on a site-specific basis:

1.11.  The rule(s) as to which a variance is requested;
1.12.  The variance requested and a description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-4-113.  Surety.
1.  After receiving notification that the notice of intention

has been approved, but prior to commencement of operations,
the operator shall provide the reclamation surety to the Division.
Failure to furnish and maintain reclamation surety may, after
notice and opportunity for Board hearing, result in a withdrawal
of the approved notice of intention as provided for in Section
40-8-16.

2.  The Division will not require a separate surety when a
reclamation surety in a form and amount acceptable to the
Division is held by other governmental entities, provided that
the cost estimate is accurate and the Division is named as co-
beneficiary.  Cooperative Agreements will be developed and
entered into according to Section 40-8-22.

3.  As part of the review of the notice of intention, the
Division shall determine the final amount of surety required to
reclaim the mine site.  The surety amount will be based upon (a)
the technical details of the approved mining and reclamation
plan, (b) the proposed post mining land use, and (c) projected
third party engineering and administrative costs to cover
Division expenses incurred under a bond forfeiture
circumstance.  An operator's surety estimate will be accepted if
it is accurate and verifiable.  The Division may accept surety
estimates based upon the Minerals Reclamation Program's
average dollars per acre reclamation costs, if comparable to site
specific cost estimates for similar operations.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the surety must be approved by the Division,
except as provided in subpart 4.16.  Acceptable forms may
include:

4.11.  A corporate surety bond from a surety company that
is licensed to do business in Utah, that is listed in "A.M. Best's
Key Rating Guide" at a rating of A- or better or a Financial
Performance Rating (FPR) of 8 or better, according to the "A.M.
Best's Guide".  All surety companies also will be continuously
listed in the current issue of the U.S. Department of the Treasury
Circular 570.  Operators who do not have a surety bond with a
company that meets the standards of subsection 4.11 will have
120 days from the date of Division notification after enactment
of the changes to subsection 4.11 to achieve compliance or face
enforcement action.  When the Division in the course of
examining surety bonds, notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 4.11., the operator has 120 days after
notice from the Division by mail to correct the deficiency, or
face enforcement action;

4.12.  Federally-insured certificate of deposit payable to the
State of Utah, Division of Oil, Gas and Mining;

4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts.
4.16.  The Board may approve a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as reclamation
is deemed complete by the Division.  The Division shall
promptly conduct an inspection when notified by the operator
that reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

5.11.  A partial release of surety can be made by the
Division if it determines that a substantial phase or segment of
reclamation such as demolition, backfilling, regrading or
vegetation establishment has been successfully performed and
the residual amount of retained surety is determined adequate to
insure completion of reclamation.

6.  The amount of reclamation surety may be adjusted:
6.11.  If required to address changes in the reclamation

plan due to an amendment or revision to the Notice of Intention
under R647-4-118 and R647-4-119;

6.12.  As the result of a periodic review by the Division
conducted no more frequently than at 5 year intervals unless
agreed to by the operator; which shall take into account
inflation/deflation based upon an acceptable Costs Index; or

6.13.  At the request of the operator.
7.  Notwithstanding any other provision of these rules, for

operations where the surety is in the form of a Board-approved
agreement under Section 40-8-14(3), the Board shall retain the
sole authority over the release, partial release, revision or
adjustment of the surety amount, if any, which shall be in
accordance with the agreement and the Act.

R647-4-114.  Failure to Reclaim.
If the operator fails or refuses to conduct reclamation as

outlined in the approved notice of intention, the Board may,
after notice and hearing, order that reclamation be conducted by
the Division and that:

1.  The costs and expenses of reclamation, together with
costs of collection including attorney's fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; or

2.  Any surety filed for this purpose be forfeited.  With
respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where surety or
a bond has been filed with other governmental agencies, the
Board shall notify such agency of the hearing findings, and seek
forfeiture concurrence as necessary.

R647-4-115.  Confidential Information.
Information provided in the notice of intention relating to

the location, size, and nature of the mineral deposit, and marked
confidential by the operator, shall be protected as confidential
information by the Board and the Division.  The information
will not be a matter of public record until a written release is
received from the operator, or until the notice of intention is
terminated.

R647-4-116.  Public Notice and Appeals.
1.  Public notice will be deemed complete when the

following actions have been taken:
(1.)  A description of the disturbed area and the tentative

decision to approve or disapprove the notice of intention shall
be published by the Division in abbreviated form, one time only,
in all newspapers of general circulation published in the county
or counties where the land affected is situated, and in a daily
newspaper of general circulation in Salt Lake City, Utah.

(2.)  A copy of the abbreviated information and tentative
decision shall also be mailed by the Division to the zoning
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authority of the county or counties in which the land affected is
situated and to the owner or owners of record of the land
affected, as described in the notice of intention.

2.  Any person or agency aggrieved by the tentative
decision may file a written protest with the Division, during the
public comment period identified in the notice, setting forth
factual reasons for the complaint.

3.  If no responsive written protests are received by the
Division within 30 days after the last date of publication, the
tentative decision of the Division on the notice of intention shall
be final and the operator will be so notified.

4.  If written objections of substance are received by the
Division during the public comment period, a hearing shall be
held before the Division in accordance with UCA 40-8-13,
following which hearing the Division shall issue its decision.

R647-4-117.  Notification of Suspension or Termination of
Operations.

1.  The operator need not notify the Division of the
temporary suspension of mining operations.

2.  In the case of a termination or a suspension of mining
operations that has exceeded, or is expected to exceed two (2)
years, the operator shall, upon request, furnish the Division with
such data as it may require to evaluate the status of the mining
operation, the status of compliance with these rules, and the
probable future status of the land affected.  Upon review of such
data, the Division will take such action as may be appropriate.
The Division may grant an extended suspension period if
warranted by a showing of good cause by the operator.

3.  The operator shall give the Division prompt written
notice of a termination or suspension of large mining operations
expected to exceed five (5) years.  Upon receipt of notification,
the Division shall, within 30 days, make an inspection of the
property.

4.  Large mining operations that have been approved for an
extended suspension period will be reevaluated on a regular
basis.  Additional interim reclamation or stabilization measures
may be required in order for a large mining operation to remain
in a continued state of suspension.  Reclamation of a large
mining operation may be required after five (5) years of
continued suspension.  The Division will require complete
reclamation of the mine site when the suspension period exceeds
10 years, unless the operator appeals to the Board prior to the
expiration of the 10-year period and shows good cause for a
longer suspension period.

R647-4-118.  Revisions.
1.  In order to revise a notice of intention, an operator shall

file a Notice of Intention to Revise Large Mining Operations
(FORM MR-REV).  This notice of intention will include all
information concerning the revision that would have been
required in the original notice of intention.

2.  A Notice of Intention to Revise Large Mining
Operations (FORM MR-REV) will be processed and considered
for approval by the Division in the same manner as an original
notice of intention.  The operator will be authorized and bound
by the requirements of the existing approved notice until the
revision is acted upon and any revised surety requirements are
satisfied.  Those portions of the approved notice of intention not
subject to the revision will not be subject to review under this
provision.

3.  Large mining operations which have a disturbed area of
five (5) acres or less may refile as a small mining operation.
Reclaimed areas must meet full bond release requirements
before they can be excluded from the disturbed acreage.

R647-4-119.  Amendments.
1.  An amendment is an insignificant change to the

approved notice of intention.  The Division will review the

change and make the determination of significance on a case-by-
case basis.

2.  A request for an amendment should be filed on the
Notice of Intention to Revise Large Mining Operations (FORM
MR-REV).  An amendment of a large mining operation requires
Division approval but does not require public notice.

R647-4-120.  Transfer of Notice of Intention.
If an operator wishes to transfer a mining operation to

another party, an application for Transfer of Notice of Intention
- Large Mining Operations (FORM MR-TRL), must be
completed and filed with the Division.  The new mine operator
will be required to post a new reclamation surety and must
assume full responsibility for continued mining operations and
reclamation.

R647-4-121.  Reports.
1.  On or before January 31 of each year, unless waived in

writing by the Division, each operator conducting large mining
operations must file an Annual Report of Mining Operations
(FORM MR-AR) describing its operations during the preceding
calendar year.  Form MR-AR, includes:

1.11.  The location of the operation and file number of the
approved notice of intention;

1.12.  The gross amounts of ore and waste materials moved
during the year, as well as the disposition of such materials;

1.13.  The reclamation work performed during the year and
new surface disturbances created during the year.

2.  The operator shall include an updated map depicting
surface disturbance and reclamation performed during the year,
prepared in accordance with Rule R647-4-105.

3.  The operator shall keep and maintain timely records
relating to his performance under the Act, and shall make these
records available to the Division upon request.

R647-4-122.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in the R647-5

Rules, shall be applicable to minerals regulatory proceedings.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation July 8, 2003
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-5.  Administrative Procedures.
R647-5-101.  Formal and Informal Proceeding.

1.  Adjudicative proceedings which shall commence
formally before the Board in accordance with the "Rules of
Practice and Procedure Before the Board of Oil, Gas and
Mining", the R641 rules, include the following:  R647-2-112,
Failure to Reclaim, Forfeiture of Surety; R647-3-112, Failure to
Reclaim, Forfeiture of Surety; R647-3-113.5, Over 10-Year
Suspension; R647-4-114, Failure to Reclaim, Forfeiture of
Surety; R647-4-117.4, Over 10-Year Suspension.

2.  Adjudicative proceedings which shall commence
informally before the Division in accordance with this Rule
R647-5 include the following:  R647-2-101, Notice of Intent to
Commence Mining Operations; R647-2-102, Extension; R647-
2-107, Operation Practices; R647-2-108, Unplugged Over 30
Days/Alternative Plan; R647-2-109, Reclamation Practices
Variance; R647-2-109.13, Revegetation Approval; R647-2-110,
Variance, Revocation or Adjustment of Variance; R647-2-111,
Release of Surety; R647-2-114, New or Revised Notice of
Intention; R647-3-101, Notice of Intention to Commence Small
Mining Operations; R647-3-107, Operation Practices; R647-3-
108, Unplugged over 30 Days/Alternate Plan; R647-3-109,
Reclamation Practices Variance; R647-3-109.13, Revegetation
Approval; R647-3-110, Variance, Revocation, or Adjustment of
Variance; R647-3-111, Release of Surety; R647-3-113.1,
Waiver, Annual Report; R647-3-113.3 and R647-3-113.4,
Termination or Suspension; R647-3-113.5, Reevaluations,
Reclamation; R647-3-114, Mine Enlargement; R647-3-115,
Revisions; R647-3-117, Report Waiver; R647-4-101, Notice of
Intention to Commence Large Mining Operation; R647-4-102,
Updated Information or Modifications; R647-4-107, Operation
Practices; R647-4-108, Unplugged over 30 Days/Alternate Plan;
R647-4-111, Reclamation Practice, Variance; R647-4-111.13,
Revegetation Approval; R647-4-112, Variances, Revocation or
Adjustment; R647-4-113, Release of Surety; R647-4-117.3 and
R647-4-117.4, Termination or Suspension; R647-4-118,
Revisions; R647-4-119, Amendments; R647-4-121, Annual
Report, Waiver.

3.  Adjudicative proceedings which shall commence before
the Board but follow the procedures for the informal process in
this Rule R647-5 include the following:

R647-2-111, Surety, Form and Amount; R647-3-111,
Surety, Form and Amount; and R647-4-113, Surety, Form and
Amount.

R647-5-102.  Informal Process.
Adjudicative proceedings declared by these rules

hereinabove to commence in the informal phase shall be
processed according to Rule R647-5 et seq. below.  All other
requirements of the Mineral Rules shall apply when they
supplement these rules governing the informal phase and when
not in conflict with any of the rules of R647-5.  Notwithstanding
this, any longer time periods provided for in the Mineral Rules
shall apply.

R647-5-103.  Definitions.
Definitions as used in these rules may be found under

R647-1-106.

R647-5-104.  Commencement of Adjudicative Proceedings.
1.  Except for emergency orders described further in these

rules, all adjudicative proceedings that commence in the
informal phase shall be commenced by either:

1.11.  A Notice of Agency Action, if proceedings are
commenced by the Board or Division; or

1.12.  A Request for Agency Action, if proceedings are
commenced by persons other than the Board or Division.

2.  A Notice of Agency Action shall be filed and served

according to the following requirements:
2.11.  The Notice of Agency Action shall be in writing and

shall be signed on behalf of the Board if the proceedings are
commenced by the Board, or by or on behalf of the Division
Director if the proceedings are commenced by the Division.  A
Notice shall include:

2.11.111  The names and mailing addresses of all persons
to whom notice is being given by the Board or Division, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the Board or Division;

2.11.112  The Division's file number or other reference
number;

2.11.113  The name of the adjudicative proceeding;
2.11.114  The date that the Notice of Agency Action was

mailed;
2.11.115  A statement that the adjudicative proceeding is

to be conducted informally according to the provisions of these
Rules and Sections 63-46b-4 and 63-46b-5 of the Utah Code
Annotated (1953, as amended), if applicable;

2.11.116  A statement that the parties may request an
informal hearing before the Division within ten (10) days of the
date of mailing or publication and that failure to make such a
request for hearing may preclude that party from any further
participation, appeal or judicial review in regard to the subject
adjudicative proceeding;

2.11.117  A statement of the legal authority and
jurisdiction under which the adjudicative proceeding is to be
maintained;

2.11.118  The name, title, mailing address, and telephone
number of the Division Director; and

2.11.119  A statement of the purpose of the adjudicative
proceeding and, to the extent known by the Division Director,
the questions to be decided.

2.12.  Unless waived, the Division shall:
2.12.111  Mail the Notice of Agency Action to each party

and any other person who has a right to notice under statute or
rule; and

2.12.112  Publish the Notice of Agency Action if required
by statute or by the Mineral Rules.

2.13.  All the listed adjudicative processes that commence
informally may be petitioned for by a person other than the
Division or Board.  That person's Request for Agency Action
shall be in writing and signed by the person invoking the
jurisdiction of the Division or by his or her attorney, and shall
include:

2.13.111  The names and addresses of all persons to whom
a copy of the Request for Agency Action is being sent;

2.13.112  A space for the Division's file number or other
reference number;

2.13.113  Certificate of mailing of the Request for Agency
Action;

2.13.114  A statement of the legal authority and
jurisdiction under which Division action is requested;

2.13.115  A statement of the relief or action sought from
the Division; and

2.13.116  A statement of the facts and reasons forming the
basis for relief or action.

2.14.  The person requesting the Division action shall use
the forms of the Division with the additional information
required by Rule R647-5-104.2.13 above.  The Division is
hereby authorized to codify said forms in conformance with this
rule.  Said forms shall be deemed a Request for Agency Action.
The person requesting agency action shall file the request with
the Division and shall, unless waived, send a copy by mail to
each person known to have a direct interest in the requested
agency action.

2.15.  In the case of a Request for Agency Action, the
Division shall, unless waived, ensure that notice by mail has
been promptly given to all parties, or by publication when
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required by statute or the Mineral Rules.  The written notice
shall:

2.15.111  Give the Division's file number or other reference
number;

2.15.112  Give the name of the proceeding;
2.15.113  Designate that the proceeding is to be conducted

informally according to the provisions of these Rules and
Section 63-46b-4 and 63-46b-5 of Utah Code Annotated (1953,
as amended), if applicable;

2.15.114  A statement that the parties may request an
informal hearing before the Division within ten (10) days of the
date of mailing or publication and that failure to make such a
request may preclude that party from any further participation,
appeal or judicial review in regard to the subject adjudicative
proceeding;

2.15.115  Give the name, title, mailing address, and
telephone number of the Division Director; and

2.15.116  If the purpose of the adjudicative proceeding is
to award a license or other privilege as to which there are
multiple competing applicants, the Division may, by rule or
order, conduct a single adjudicative proceeding to determine the
award of that license or privilege.

R647-5-105.  Conversion of Informal to Formal Phase.
1.  Any time before a final order is issued in any

adjudicative proceeding before the Division, the Division
Director may convert an informal adjudicative proceeding to a
formal adjudicative proceeding if:

1.11.  Conversion of the proceeding is in the public
interest; and

1.12.  Conversion of the proceeding does not unfairly
prejudice the rights of any party.

2.  An adjudicative proceeding which commences
informally shall also be processed formally if an appeal to the
Board is filed under the rules hereinbelow.  Such an appeal
changes the character of the adjudicative process to a contested
case which requires a formal hearing process before the Board
or its designated Hearing Examiner to best protect the interests
of the public as well as the parties involved.

R647-5-106.  Procedures for Informal Phase.
1.  A Request for Agency Action or Notice of Agency

Action shall be the method of commencement of an adjudicative
process as previously discussed in these rules.

2.  The mailing requirements of Rule R647-5-104.2.12.111
and R647-5-104.2.14, whichever is applicable, shall be met.

3.  The Notice of Agency Action shall be published in a
newspaper of general circulation likely to give notice to
interested persons when required by statute or by these Mineral
Rules.

4.  All notices required herein shall indicate the date of
publication or mailing and specify that any affected person may
file with the Division within ten (10) days of said date, a written
objection and request for informal hearing before the Division
and that failure to make such a request may preclude that person
from further participation, appeal or judicial review in regard to
the subject adjudicative proceeding.  Said ten (10) day period
shall be waived if the Division receives a waiver signed by those
entitled to notice under these rules.

5.  In any hearing, the parties named in the Notice of
Agency Action or in the Request for Agency action shall be
permitted to testify, present evidence, and comment on the
issues.

6.  Hearings will be held only after timely notice to all
parties.

7.  Discovery is prohibited, but the Division Director may
issue subpoenas or other orders to compel production of
necessary evidence.

8.  All parties shall have access to information contained in

the Division's files and to all materials and information gathered
in by investigation, or to the extent permitted by law.

9.  Intervention is prohibited, except where required by
federal statute or rule.

10.  All hearings shall be open to all parties.
11.  Within a reasonable time after the close of the hearing,

or after the parties' failure to request a hearing within said ten
(10) day period, the Division Director shall issue a written,
signed order that states the following:

11.11  The decision;
11.12  The reasons for the decision;
11.13  A notice of the right to appeal to the Board;
11.14  The time limits for filing an appeal.
12.  The Division Director's order shall be based on the

facts appearing in the Division's files and on the facts presented
in evidence at any hearings.

13.  Unless waived by the intended recipient of the order,
a copy of the Division Director's order shall be promptly mailed
to each of the parties.

14.  The Division may record any hearing.  Any party, at
his or her own expense, may have a reporter approved by the
Division prepare a transcript from the Division's record of the
hearing.

15.  Nothing in this section restricts or precludes any
investigative right or power given to the Division by another
statute.

16.  Default.  The Division Director may enter an order of
default against a party if the party fails to participate in the
adjudicative proceeding.  The order of default shall include a
statement of the grounds for default and shall be mailed to all
parties.  A defaulted party may seek to have the Division
Director set aside the default order and any order in the
adjudicative proceeding issued subsequent to the default order,
by following the procedures outlined in the Utah Rules of Civil
Procedure.  After issuing the order of default, the Division shall
conduct any further proceedings necessary to complete the
adjudicative proceeding without the participation of the party in
default and shall determine all issues in the adjudicative
proceeding, including those affecting the defaulting party.
Notwithstanding this, in an adjudicative proceeding that has no
parties other than the Division and the party in default, the
Division Director shall, after issuing the order of default,
dismiss the proceeding.

17.  Appeal of Division Order.  Any aggrieved party that
participated at a hearing before the Division or an applicant who
is aggrieved by a denial or approval with conditions, may file a
written appeal to the Board within ten (10) days of the issuance
of the order.  The written appeal shall be in the form of a
Request for Agency Action for a formal hearing before the
Board or its designated Hearing Examiner in conformance with
the Rules of Practice and Procedure before the Board of Oil,
Gas and Mining, and shall also state the grounds for the appeal
and the relief requested.

18.  Emergency Orders.  Notwithstanding the other
provisions of these rules, the Division Director or any member
of the Board is authorized to issue an emergency order without
notice and hearing in accordance with Section 40-8-6.  The
emergency order shall remain in effect no longer than until the
next regular meeting of the Board, or such shorter period of time
as shall be prescribed by statute.

18.11.  Prerequisites for Emergency Order.  The following
must exist to allow an emergency order:

18.11.111  The facts known to the Division Director or
Board member or presented to the Division Director or Board
member show that an immediate and significant danger of waste
or other danger to the public health, safety, or welfare exists;
and

18.11.112  The threat requires immediate action by the
Division Director or Board member.
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18.12.  Limitations.  In issuing its Emergency Order, the
Division Director or Board member shall:

18.12.111  Limit its order to require only the action
necessary to prevent or avoid the danger to the public health,
safety, or welfare;

18.12.112  Issue promptly a written order, effective
immediately, that includes a brief statement of findings of fact,
conclusions of law, and reasons for the Division Director's or
Board member's utilization of emergency adjudicative
proceedings;

18.12.113  Give immediate notice to the persons who are
required to comply with the order;

18.12.114  If the emergency order issued under this section
will result in the continued infringement or impairment of any
legal right or interest of any party, the Division shall commence
a formal adjudicative proceeding before the Board of Oil, Gas
and Mining.

R647-5-107.  Exhaustion of Administrative Remedies.
1.  Persons must exhaust their administrative remedies in

accordance with Section 63-46b-14, Utah Code Annotated
(1953, as amended), prior to seeking judicial review.

2.  In any informal proceeding before the Division, there is
an opportunity given to request an informal hearing before the
Division.  If a timely request is made, the Division will conduct
an informal hearing and issue a decision thereafter.  Only those
aggrieved parties that participated in any hearing or an applicant
who is aggrieved by a denial or an approval with conditions will
then be entitled to appeal such Division decision to the Board
within ten (10) days of issuance of the Division order.  Such
appeal shall be treated as a contested case which is processed as
a formal proceeding under the Rules of Practice and Procedure
before the Board of Oil, Gas and Mining.  Such rights to request
an informal hearing before the Division or to appeal the
Division order and have the matter be contested and processed
formally are available and adequate administrative remedies and
should be exercised prior to seeking judicial review.

R647-5-108.  Waivers.
Notwithstanding any other provision of these rules, any

procedural matter, including any right to notice or hearing, may
be waived by the affected person(s) by a signed, written waiver
in a form acceptable to the Division.

R647-5-109.  Severability.
In the event that any provision, section, subsection or

phrase of these rules is determined by a court or body of
competent jurisdiction to be invalid, unconstitutional, or
unenforceable, other remaining provisions, sections, subsections
or phrases shall remain in full force and effect.

R647-5-110.  Construction.
The Utah Administrative Procedures Act described in Title

63, Chapter 46b of the Utah Code Annotated (1953, as
amended) shall supersede any conflicting provision of these
rules.  These rules should be construed to be in compliance with
said Act.

R647-5-111.  Time Periods.
Nothing in these rules may be interpreted to restrict the

Division Director, for good cause shown, from lengthening or
shortening any time period prescribed herein.

KEY:  minerals reclamation
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R651.  Natural Resources, Parks and Recreation.
R651-206.  Carrying Passengers for Hire.
R651-206-1.  Vessel Operator Permit.

(1)  As used in this rule:  "Operator Permit" means a valid
Utah Vessel Operator Permit issued by the division or a valid
Coast Guard Motorboat Operator License.  The operator permit
must be accompanied by a current and original First Aid Card
or certificate and a current and original CPR card or certificate.

(a)  The first aid card or certificate must be issued for an
American Red Cross "Standard" or "Basic" first aid course or an
equivalent course from a reputable provider.

(b)  The CPR card or certificate must be issued for an
American Red Cross, American Heart Association, American
Safety and Health Institute, National Safety Council CPR
course, or an equivalent course from a reputable provider who
teaches in accordance with the Guidelines 2000 for
Cardiopulmonary Resuscitation and Emergency Cardiovascular
Care.

(c)  First aid and CPR cards or certificates must include the
following information: name or title of the course; course
provider and contact information; length of certification; name
and signature of person certified; and signature of the course
instructor.

(2)  No person shall operate a vessel engaged in carrying
passengers for hire on any lake or reservoir of this state unless
the individual has in his possession an Operator Permit or is
operating under Section R651-206-2.

(3)  To obtain a Utah Vessel Operator Permit, the applicant
must be at least 18 years old, complete the prescribed form,
possess the required first aid and CPR certification, successfully
complete a written examination, pay a $60 fee, and have 80
hours of experience in vessel operation, 20 hours of which was
obtained operating an equivalent type and size of vessel which
will be used for carriage of passengers.  If the applicant fails to
pass the written examination, there is a 7-day waiting period and
a $15 retest fee per attempt.

(4)  A Utah Vessel Operator Permit is valid for three years
from date of issue, unless suspended or revoked.

(5)  A Utah Vessel Operator Permit may be renewed up to
six months prior to expiration, upon completion of the
prescribed form, presentation of required first aid and CPR
certification, and payment of a $45 fee.  The renewed permit
shall have the same month and day expiration date as the
original permit.

(6)  A Utah Vessel Operator Permit which has expired shall
not be renewed but is required to obtain a new permit as
outlined above.

(7)  In the event a Utah Vessel Operator Permit is lost or
stolen, a duplicate permit may be issued with the same
expiration date as the original permit upon completion of the
prescribed form, payment of a $25 fee.  An application for a
duplicate permit must have original signatures and be
accompanied by original documentation of required first aid and
CPR certification.

(8)  Current Utah Vessel Operator Permit holders shall
notify the Division, within 30 days, of any change of address.

(9)  A Utah Vessel Operator Permit may be suspended or
revoked for a length of time determined by the division director,
or individual designated by the division director, if one of the
following occurs:

(a)  the permit holder is convicted of boating under the
influence of alcohol or any drug, or refuses to submit to any
chemical test which determines blood or breath alcohol content;

(b)  the permit holder's negligence causes personal injury
or death as determined by due process of the law;

(c)  the permit holder is convicted of three violations of
Title 73 Chapter 18 or rules promulgated thereunder during a
three-year period; or

(d)  the division determines that the permit holder

intentionally provided false or fictitious statements or
qualifications to obtain the permit.

(10)  A person shall not operate an unfamiliar vessel
carrying passengers for hire or operate on unfamiliar water
unless there is an operator permit holder aboard who is familiar
with the vessel and the water area.

(11)  A valid Coast Guard Motorboat Operator License
must be possessed if engaging in carrying passengers for hire on
Bear Lake, Flaming Gorge, or Lake Powell, or a Vessel
Operator Permit if leading persons for hire.

R651-206-2.  River Guide Permit.
(1)  As used in this rule: "Guide Permit" means a valid

Guide 1, 2, 3 or 4 permit issued by the division for carrying or
leading passengers for hire. The Guide Permit must be
accompanied by a current and appropriate level first aid card or
certificate and a current CPR card or certificate.  A photocopy
of both sides of the first aid and CPR cards or certificates is
allowed for river guides when boating on rivers.

(a)  "Agent" means a person(s) designated by an outfitting
company to act in behalf of that company in certifying a river
guide's experience.

(b)  "Certifying experience" means river running
experience obtained within ten years of the date of application
for the guide permit.

(c)  "Guide 1" means a nonrestrictive river guide permit.
(d)  "Guide 2" means a restricted river guide permit, which

is valid only on other rivers.
(e)  "Guide 3" means an apprentice river guide permit,

which is valid only when the holder is accompanied on the
whitewater river by a qualified Guide 1 permit holder.  A Guide
3 permit is also valid on other rivers, but must be accompanied
by either a Guide 1 or 2 permit holder.

(f)  "Guide 4" means a restricted apprentice river guide
permit, which is valid only on other rivers when the holder is
accompanied on the trip by a qualified Guide 1 or 2 permit
holder.

(g)  First Aid and CPR Course Requirements for Guide
Permits:

(i)  For Guide 1 and 2 Permits, the first aid card or
certificate must be issued for an American Red Cross
"Emergency Response" course or an equivalent course from a
reputable provider who teaches in accordance with the USDOT
First Responder Guidelines or the Wilderness Medical Society
Guidelines for Wilderness First Responder.

(ii)  For Guide 3 and 4 Permits, the first aid card or
certificate must be issued for an American Red Cross "Standard"
or "Basic" first aid course, or an equivalent course from a
reputable provider.

(iii)  The CPR card or certificate must be issued for an
American Red Cross, American Heart Association, American
Safety and Health Institute, National Safety Council CPR
course, or an equivalent course from a reputable provider who
teaches in accordance with the Guidelines 2000 for
Cardiopulmonary Resuscitation and Emergency Cardiovascular
Care.

(iv)  First aid and CPR cards or certificates must include
the following information: name or title of the course; course
provider and contact information; length of certification; name
and signature of the person certified; and signature of the course
instructor.

(h)  "Low capacity vessel" means a vessel with a carrying
capacity of three or fewer occupants (e.g. canoe, kayak,
inflatable kayak or similar vessel.

(i)  "Other rivers" means all rivers, river sections, or both
in Utah not defined in Subsection R651-202-2(1) as a
whitewater river.

(j)  "Whitewater river" means the following river sections:
the Green and Yampa rivers within Dinosaur National
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Monument, the Green River in Desolation-Gray Canyon (Mile
96 to Mile 20), the Colorado River in Westwater Canyon, the
Colorado River in Cataract Canyon, or other division recognized
whitewater rivers in other states.

(2)  No person shall operate a vessel engaged in carrying
passengers for hire on any river of this state unless that person
has in his possession the appropriate valid river guide permit.
For low capacity vessels not operated by but led by a guide
permit holder, there shall be at least one qualified guide permit
holder for every four low capacity vessels being led in the
group.

(3)  To qualify for a Guide 1 permit, the applicant must be
at least 18 years of age, complete the prescribed form, be current
in the required first aid and CPR certification, successfully
complete a written examination, pay a $30 fee and have
operated a vessel on at least nine whitewater river sections.  If
the applicant fails to pass the written examination, there is a 7-
day waiting period and a $15 retest fee per attempt.

(4)  To qualify for a Guide 2 permit, the applicant must be
at least 18 years of age, complete the prescribed form, be current
in the required first aid and CPR certification, successfully
complete a written examination, pay a $30 fee and have
operated a vessel on at least six river sections.  If the applicant
fails to pass the written examination, there is a 7-day waiting
period and a $15 retest fee per attempt.

(5)  To qualify for a Guide 3 permit, the applicant must be
at least 18 years of age, complete the prescribed form, be current
in the required first aid and CPR certification, pay a $20 fee and
have operated a vessel on at least three whitewater river
sections.

(6)  To qualify for a Guide 4 permit, the applicant must be
at least 18 years of age, complete the prescribed form, be current
in the required first aid and CPR certification, pay a $20 fee and
have operated a vessel on at least three river sections.

(7)  Any person applying for a duplicate, renewal, or a new
guide permit shall be employed by or be a prospective employee
of an outfitting company currently registered with the division.
The applicant shall be sponsored by that outfitting company, or
be currently employed and sponsored by a federal, state or
county agency.  Permit applications must have original
signatures and be accompanied by original documentation of
required first aid and CPR certification.

(8)  Guide 3 and 4 permits shall expire annually on
December 31.  Guide 1 and 2 permits shall expire three years
from date of issuance.

(9)  Guide 1 or 2 permits may be renewed up to six months
prior to expiration upon completion of the prescribed form,
presentation of current guide permit, required first aid and CPR
certification, and payment of a $30 fee.  The renewed permit
shall have the same month and day expiration date as the
original permit.  Any Guide 1 or 2 permit holder whose permit
has expired shall be required to obtain a new Guide 1 or 2
permit as outlined above.

(10)  In the event a guide permit is lost or stolen a duplicate
guide permit may be issued with the same expiration date as the
original permit upon completion of the prescribed form,
furnishing the required information as described in (7) above
and payment of the required fee.  The fee shall be $15 for a
Guide 1 or 2 permit, and $15 for a Guide 3 or 4 permit.

(11)  All boatman permits issued by the division are
expired.

(12)  Current Guide Permit holders shall notify the
Division, within 30 days, of any change of address.

(13)  A guide permit holder shall not carry passengers for
hire on his first trip on an unfamiliar river unless there is a
qualified Guide 1 or 2 permit holder aboard who has operated
a similar vessel on that river segment.

(14)  A guide permit may be suspended or revoked for a
length of time determined by the division director, or individual

designated by the division director, if one of the following
occurs:

(a)  the guide permit holder is convicted of boating under
the influence of alcohol or any drug, or refuses to submit to any
chemical test which determines blood or breath alcohol content;

(b)  the guide permit holder's negligence causes personal
injury or death as determined by due process of the law;

(c)  the guide permit holder is convicted of three violations
of Title 73 Chapter 18 or rules promulgated thereunder during
a three-year period;

(d)  the division determines that the guide permit holder
intentionally provided false or fictitious statements or
qualifications to obtain the guide permit; or

(e)  a guide permit holder has utilized a private river trip
permit for carrying passengers for hire and has been prosecuted
by the issuing agency and found guilty of the violation.

(15)  Every outfitting company carrying passengers for hire
on any river of this state shall register with the division annually
prior to commencement of operation. The registration requires
the completion of the prescribed form and providing the
following: evidence of registration with the Department of
Commerce, evidence of river trip authorization from the
appropriate controlling state or federal agency, and payment of
a $200 fee.

(16)  The agent shall certify and guarantee that each river
guide sponsored by the outfitting company that he represents
has obtained the necessary experience, as required above,
depending on the type of guide permit applied for.

(17)  An outfitting company's division registration may be
suspended or revoked for a length of time determined by the
division director, or individual designated by the division
director, if one of the following occurs:

(a)  the outfitting company's or agent's negligence caused
personal injury or death as determined by due process of the
law;

(b)  the outfitting company or agent is convicted of three
violations of Title 73 Chapter 18 or rules promulgated
thereunder during a calendar year period;

(c)  false or fictitious statements were certified or false
qualifications were used to qualify a person to obtain a guide
permit for an employee or others;

(d)  the division determines that the outfitting company
intentionally provided false or fictitious statements or
qualifications when registering with the division;

(e)  an outfitting company has utilized a private river trip
permit for carrying passengers for hire and have been
prosecuted by the issuing agency and found guilty of the
violation; or

(f)  the outfitting company used a guide without a valid
guide permit or without the appropriate guide permit while
engaging in carrying passengers for hire.

KEY:  boating
January 15, 2005 73-18-4(4)
Notice of Continuation February 13, 2006
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R651.  Natural Resources, Parks and Recreation.
R651-215.  Personal Flotation Devices.
R651-215-1.  Definitions.

(1)  "PFD" means personal flotation device.
(2)  "Vessel length" is the measurement of the permanent

part of the hull, from bow to stern, across the deck down the
centerline, excluding sheer.

(3)  "Wear" means to have the PFD properly worn with all
fasteners connected.

(4)  "Whitewater canoe" means a one or two person
capacity hard hulled canoe designed for white water activities
and is equipped with: floatation (e.g., factory end chambers or
float bags) and thigh straps or retention devices to hold the
operator(s) in the vessel if it rolls.

R651-215-2.  PFD Requirements for Vessels Less than 16
Feet in Length.

No person shall operate or give permission for the
operation of a vessel less than 16 feet in length unless there is at
least one Type I, II, or III PFD for each person on board.

R651-215-3.  PFD Requirements for Vessels 16 Feet or More
in Length.

No person shall operate or give permission for the
operation of a vessel 16 feet or more in length unless there is at
least one Type I, II, or III PFD for each person on board.  In
addition to the total number of PFD's, there shall also be one
Type IV PFD on board.

R651-215-4.  Types of Personal Flotation Devices.
Type I - Off-shore Life Jacket - provides the most

buoyancy of any type of PFD.  Designed to turn the most
unconscious wearers to a face-up position in the water.
Effective for all waters, especially open, rough or remote waters
where rescue may be delayed. Acceptable for use on all vessels.

Type II - Near Shore Buoyancy Vest - is designed to turn
some unconscious wearers to a face-up position in the water.
Intended for calm, inland waters where there is a good chance
of quick rescue.

Type III - Flotation Aid - Good for conscious users in calm,
inland waters where there is good chance of quick rescue.
Designed so conscious wearers can place themselves in a face
up position in the water.  The wearer may have to tilt their head
back to avoid turning face-down in he water.

Type IV - Throwable Device - Designed to be thrown to a
person in the water and grasped and held by the user until
rescued.  Not designed to be worn.

Type V - Special Use Device - Intended for specific
activities and may be carried instead of another PFD if used
according to the approval conditions on its label.

R651-215-5.  Immediately Available and Readily Accessible.
Type IV PFDs shall be immediately available; all other

types of PFD shall be readily accessible, unless wearing is
required.

R651-215-6.  Type V PFD Carried in Lieu.
A Type V PFD may be carried or worn in lieu of another

required PFD, but only if it is used according to the approval
conditions on its label.

R651-215-7.  Whitewater River PFD Requirements.
On whitewater rivers, as defined in Subsection R651-206-2

(1), Type I or Type III PFDs, are required and shall be used
according to the approval conditions on their labels.

R651-215-8.  Carrying Passengers for Hire PFD
Requirements on Rivers.

(1)  On rivers, if carrying passengers for hire, Type I PFDs

are required.  Type I PFDs or Type V PFDs used in lieu of the
Type I PFD must be listed for commercial use on the label.

(2)  The required Type IV PFD shall be a ring life buoy on
vessels 26 feet or more in length.

(3)  Hard hulled kayak or white water canoe operators or
a working river guide may wear a Type III PFD in lieu of the
Type I PFD.

R651-215-9.  River Throw Bag in Lieu of Type IV PFD.
On rivers, in lieu of the Type IV PFD requirement, a throw

bag with a minimum of 40 feet of line may be carried.

R651-215-10.  Carrying Passengers for Hire PFD
Requirements on Lakes and Reservoirs.

(1)  When carrying passengers for hire, Type I PFDs are
required.  Type I PFDs, or Type V PFDs used in lieu of the
Type I PFD, must be listed for commercial use on the label.

(2)  The required Type IV PFD shall be a ring life buoy on
vessels 26 feet or more in length.

(3)  For all hard-hulled kayak or sea-kayak operators, a
Type III PFD may be carried or worn in lieu of the required
Type I PFD.

R651-215-11.  Required Wearing of PFDs.
(1)  An inflatable PFD may not be used to meet the

requirements of this Section.
(2)  All persons on board a personal watercraft or a

sailboard shall wear a PFD.
(3)  The operator of a vessel under 19 feet in length shall

require each passenger 12 years of age or younger to wear a
PFD.  This rule is also applicable to vessels 19 feet or more in
length, except when the child is inside the cabin area.

(4)  On rivers, every person on board a vessel shall wear a
PFD, except PFDs may be loosened or removed by persons 13
years of age or older on designated flat water areas as listed in
Section R651-215-12.  When carrying passengers for hire, the
river guide is responsible for the passengers on his vessel to be
in compliance with this Subsection.

R651-215-12.  River Flat Water Areas.
(1)  On the Green River:
(a)  from Red Creek Camp below Red Creek Rapids to the

Indian Crossing Boat Ramp;
(b)  from 100 yards below Taylor Flats Bridge to the

Utah/Colorado state line in Browns Park;
(c)  within Dinosaur National Monument, from the mouth

of Whirlpool Canyon to the head of Split Mountain Gorge;
(d)  from the mouth of Split Mountain to Jack Creek in

Desolation Canyon; and
(e)  from the Green River Diversion Dam below Gray

Canyon to the confluence with the Colorado River.
(2)  On the Colorado River:
(a)  from the Colorado/Utah state line to the Westwater

Ranger Station;
(b)  from Big Hole Canyon in Westwater Canyon to Onion

Creek;
(c)  from Drinks Canyon, mile 70, to the confluence with

the Green River; and
(d)  after the last active rapid in Cataract Canyon.
(3)  On the San Juan River, after the last active rapid prior

to Lake Powell.

R651-215-13.  PFDs.
All Personal Flotation Devices (PFDs) must be used

according to the conditions or restrictions listed on the U.S.
Coast Guard Approval Label.

KEY:  boating
January 15, 2005 73-18-8
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R651.  Natural Resources, Parks and Recreation.
R651-222.  Muffling Requirements.
R651-222-1.  Mufflers Required.

Every motorboat operated upon the waters of this State
shall at all time be equipped with a muffler or a muffler system
in good working order and in constant operation and effectively
installed to prevent any excessive or unusual noise.

R651-222-2.  Muffler Defined.
"Muffler" means a sound suppression device or system

designed and installed to abate the sound of exhaust gases
emitted from an internal combustion engine and prevents
excessive or unusual noise.

R651-222-3.  Maximum Sound Level SAE J2005.
No person shall operate or give permission for the

operation of any motorboat upon the waters of this state in such
a manner as to exceed the following noise levels:

(1)  For engines manufactured before January 1, 1993, a
noise level of 90dB(A) when subjected to a stationary sound
level test as prescribed by test SAE J2005; or

(2) for engines manufactured on or after January 1, 1993,
a noise level of 88dB(A) when subjected to a stationary sound
level test as prescribed by test SAE J2005.

R651-222-4.  Maximum Sound Level SAE J1970.
After January 1, 1992, no person shall operate a motorboat

on the waters of this state in such a manner as to exceed a noise
level of 75dB(A) measured as specified in test SAE J1970.
Provided, that such measurement shall not preclude a stationary
sound level test as prescribed by SAE J2005.

R651-222-5.  Muffler Bypass or Alteration Prohibited.
(1)  No person shall operate or give permission for the

operation of any motorboat upon the waters of this state that is
equipped with an altered muffler, muffler cutout, muffler
bypass, or other device designed or installed so that it can be
used to continually or intermittently bypass; or reduce or
eliminate the effectiveness of any muffler or muffler system
installed on a motorboat.

(2)  Rule R651-222-5 (1) shall not apply to a motorboat
equipped with a muffler cutout, muffler bypass, or other device
designed or installed so that it can be used to continually or
intermittently bypass; or reduce or eliminate the effectiveness of
any muffler or muffler system installed on a motorboat, (a) if the
mechanism has been permanently disconnected or made
inoperable, where it cannot be operated in the manner described
in Rule R651-222-5 (1), or (b)the muffling systems operated by
the bypass meet the requirements in R651-222-3.

R651-222-6.  Muffler Removal Prohibited.
No person shall remove, alter, or otherwise modify in any

way a muffler or muffler system on a motorboat, in a manner
that will prevent the motorboat from complying with rule R651-
222-3.

R651-222-7.  Mufflers Required on Motorboats Sold.
(1)  No person shall manufacture, sell, or offer for sale any

motorboat:
(a)  that is not equipped with a muffler or muffler system;

or
(b)  that does not comply with rule R651-222-3.
(2)  This rule shall not apply to motorboats designed,

manufactured and sold for the sole purpose of competing in
racing events only and for no other purpose.  Any motorboat
exempted under this rule shall be documented as such in the
sales agreement and shall be formally acknowledged by
signature of the buyer and seller and copies of the agreement
shall be maintained by both parties.  A copy of the agreement

shall be kept on board whenever the motorboat is operated.  Any
motorboat sold under this exemption may only be operated on
the waters of this State in accordance with rule R651-222-8.

R651-222-8.  Muffler Exemptions.
Except as outlined in rule R651-222-7, the operational

provisions of this rule shall not apply to:
(1)  motorboats registered in and actually participating in

a racing event authorized by the Division or scheduled tuneup
periods prior to the racing event; or

(2)  to a motorboat being operated by a boat or engine
manufacturer for the purpose of testing and/or development and
the testing has been authorized by the Division.

R651-222-9.  Enforcement.
A peace officer who has reason to believe that a motorboat

is being operated in excess of the noise levels established in rule
R651-222-3, may direct the operator of the motorboat to submit
the motorboat to an on-site test to measure the noise level.  If
the motorboat exceeds the established decibel level, in addition
to issuing a summons, the officer may direct the operator to
return to the point of embarkation and prohibit operation of the
motorboat until the motorboat meets the established decibel
level.

KEY:  boating, motorboat noise
October 18, 2005 73-18-11
Notice of Continuation February 13, 2006
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R651.  Natural Resources, Parks and Recreation.
R651-224.  Towed Devices.
R651-224-1.  Observer Required.

The operator of a vessel which is towing a person on water
skis or other devices shall be responsible for maintaining a safe
course with proper lookout.  The progress of the person under
tow shall be reported to the vessel operator by the observer.

R651-224-3.  Flag Required.
The operator of a vessel shall be responsible for a flag to be

displayed by the observer in a visible manner to other boaters in
the area while the person to be towed is in the water, either
preparing to be towed or finishing a tow.  The flag shall be
international orange at least 12 inches square and mounted on
a handle.

R651-224-4.  PFD to be Worn.
The operator of a vessel which is towing a person(s) on

water skis or other devices shall require each person who is
water skiing or using other devices to wear a United States
Coast Guard approved personal flotation device (PFD), except
an inflatable PFD may not be used.

R651-224-5.  Capacity of Towing Vessel.
The operator of a vessel which is towing a person(s) on

water skis or other devices shall use a vessel with sufficient
carrying capacity, as defined by the manufacturer, for the
occupant(s) onboard and the person(s) being towed.

KEY:  boating, water skiing
August 15, 2002 73-18-15
Notice of Continuation February 13, 2006
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R651.  Natural Resources, Parks and Recreation.
R651-611.  Fee Schedule.
R651-611-1.  Use Fees.

All fees required under this fee schedule are to be paid in
advance of occupancy or use of facilities.

A.  Fees for services covering one or more months, for
docks and dry storage, must be paid in advance for the season as
determined by the Division.

B.  Fee permits and passes are not refundable or
transferable.  Duplicate annual permits and special fun tags will
be issued only upon completion of an affidavit and payment of
the required fee.  Inappropriate use of fee permits and passes
may result in confiscation by park authorities.

C.  Fees shall not be waived, reduced or refunded unless
authorized by Division guideline; however, park or unit
managers may determine and impose equitable fees for unique
events or situations not covered in the current fee schedule.  The
director has the prerogative to waive or reduce fees.

D.  The Multiple Park Permit, Senior Multiple Park Permit,
Special Fun Tag, Camping Permit and Daily Private Vehicle
Permit are good for one (1) private vehicle with up to eight (8)
occupants, with the exception of any special charges.  Multiple
Park Permits, Senior Multiple Park Permits, and Special Fun
Tags, are not honored at This Is The Place State Park.

E.  No charge for persons five years old and younger.
F.  With the exception of the Multiple Park Permit, Senior

Multiple Park Permit, and Special Fun Tag, fees are applicable
only to the specific park or facility where paid and will not be
honored at other parks or facilities, unless otherwise stated in
division guideline.

G.  The contract operator, with the approval of the Division
Director, will set fees for This Is The Place State Park.

H.  A "senior" is defined as any resident of the State of
Utah 62 years of age or older.  Residency and proof of age are
verified by presentation of a valid driver's license or a valid Utah
identification card.

I.  Charges for services unique to a park may be established
by the park manager with approval from the region manager.
All approved charges must be submitted to the Division director
or designee.

R651-611-2.  Day Use Entrance Fees.
Permits the use of all day activity areas in a state park.

These fees do not include overnight camping facilities or special
use fees.

A.  Annual Permits
1.  $70.00 Multiple Park Permit (good for all parks)
2.  $35.00 Senior Multiple Park Permit (good for all parks)
3.  $200.00 Commercial Dealer Demonstration Pass
4.  Duplicate Annual Permits may be purchased if originals

are lost, destroyed, or stolen, upon payment of a $10.00 fee and
the submittal of a signed affidavit to the Division office.  Only
one duplicate is allowed.

B.  Special Fun Tag - Available free to Utah residents, who
are disabled, as defined by the Special Fun Tag permit affidavit.

C.  Daily Permit - Allows access to a specific state park on
the date of purchase.

1.  $9.00 ($5.00 for seniors) per private motor vehicle or
$5.00 per person ($3.00 for seniors), for pedestrians or bicycles
at the following parks:

TABLE 1

       Deer Creek        Jordanelle - Hailstone
       Utah Lake         Willard Bay

2.  $7.00 ($4.00 for seniors) per private motor vehicle or
$4.00 per person ($2.00 for seniors) for pedestrians or bicycles
at the following parks:

TABLE 2

       Bear Lake - Marina        Bear Lake - Rendezvous
       Dead Horse Point          East Canyon
       Jordanelle - Rockcliff    Quail Creek
       Rockport                  Sand Hollow
       Yuba

3.  $6.00 ($3.00 for seniors) per private motor vehicle or
$3.00 per person ($2.00 for seniors), for pedestrians or bicycles
at the following parks:

TABLE 3

       Antelope Island             Goblin Valley
       Hyrum                       Kodachrome
       Palisade

4.  $2.00 ($1.00 for seniors) per private vehicle at the
following park:

TABLE 4

                         Great Salt Lake

5.  $6.00 per adult, $3.00 per child (a child is defined as
any person between the ages of six (6) and twelve (12) years old
inclusively), and $3.00 for seniors at Utah Field House State
Park.

6.  $2.00 per person ($1.00 for seniors), or $6.00 per
family (up to eight (8) individuals ($3.00 for seniors), at the
following parks:

TABLE 5

            Camp Floyd
            Territorial

7.  $3.00 per person ($1.50 for seniors), or $6.00 per
family (up to eight (8) individuals ($3.00 for seniors), at the
following parks:

TABLE 6

       Anasazi                      Edge of the Cedars
       Fremont                      Iron Mission

8.  $5.00 ($3.00 for seniors) per private motor vehicle or
$3.00 per person ($2.00 for seniors),for pedestrians or bicycles
at the parks not identified above, including the east side of Bear
Lake.

9.  $10.00 per OHV rider at the Jordan River OHV Center.
10. $2.00 per person for commercial groups or vehicles

with nine (9) or more occupants ($15.00 per group at Great Salt
Lake).

D.  Group Site Day Use Fee - Advance reservation only.
$2.00 per person, age six (6) and over, for sites with basic
facilities. Minimum $50.00 fee established for each facility.

E. Antelope Island Wildlife Management Program:  A
$1.00 fee will be added to the entrance fee at Antelope Island.
This additional fee will be used by the Division to fund the
Wildlife Management Program on the Island.

R651-611-3.  Camping Fees.
Permits overnight camping and day use for the day of

arrival until 2:00 p.m. of the following day or each successive
day.  Camp sites must be vacated by 12:00 noon following the
last camping night at Dead Horse Point. Camping is limited to
14 consecutive days at all campgrounds with the exception of
Snow Canyon State Park, with a five (5) consecutive day limit.

A.  Individual Sites -- One (1) vehicle with up to eight (8)
occupants and any attached recreational equipment as one (1)
independent camp unit.  Fees for individual sites are based on
the following schedule:

1.  $9.00 with pit or vault toilets; $12.00 with flush toilets;
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$15.00 with flush toilets and showers or electrical hookups;
$18.00 with flush toilets, showers and electrical hookups;
$21.00 with full hookups.

2.  Primitive camping fees may be decreased at the park
manager's discretion dependent upon the developed state of the
facilities to be used by park visitors.  Notification of the change
must be made to the Division's financial manager and
reservations manager before the reduced fee can be made
effective.

3.  Special Fun Tag holders may receive a $2.00 discount
for individual camping sites Monday through Thursday nights,
excluding holidays.

4.  One-half the campsite fee rounded up to the nearest
dollar will be charged per vehicle at all parks and individual
camping sites for all additional transportation vehicles that are
separate and not attached to the primary vehicle, but are
dependent upon that unit. No more than one additional vehicle
is allowed at any individual campsite.  This fee is not applicable
at primitive campsites.

B.  Group Sites - (by advance reservation for groups)
1.  $2.00 per person, age six (6) and over at sites with vault

toilets.  Minimum $50.00 fee for each facility.
2.  $3.00 per person, age six (6) and over at sites with flush

toilets and/or pavilions.  Minimum $75.00 fee for each facility.

R651-611-4.  Special Fees.
A.  Golf Course Fees
1.  Palisade rental and green fees.
a.  Nine holes general public - weekends and holidays -

$12.00
b.  Nine holes weekdays (except holidays) - $10.00
c.  Nine holes Jr/Sr weekdays (except holidays) - $8.00
d.  20 round card pass - $160.00
e.  20 round card pass (Jr only) - $100.00
f.  Promotional pass - single person (any day) - $450.00
g.  Promotional pass - single person (weekdays only) -

$300.00
h.  Promotional pass - couples (any day) - $650.00
i.  Promotional pass - family (any day) - $850.00
j.  Companion fee - walking, non -player - $4.00
k.  Motorized cart (18 holes) - $10.00
l.  Motorized cart (9 holes ) - $5.00
m.  Pull carts (9 holes) - $2.00
n.  Club rental (9 holes) - $5.00
o.  School teams - No fee for practice rounds with coach

and team roster.  Tournaments are $3.00 per player.
p.  Driving range - small bucket - $2.50
q.  Driving range - large bucket - $3.50
2.  Wasatch Mountain and Soldier Hollow rental and green

fees.
a.  Nine holes general public - $12.50
b.  Nine holes general public (weekends and holidays) -

$13.50
c.  Nine holes Jr/Sr weekdays (except holidays) - $11.00
d.  20 round card pass - $220.00 - no holidays or weekends
e.  Annual Promotional Pass (except holidays) - $1,000.00
f.  Companion fee - walking, non-player - $4.00
g.  Motorized cart (9 holes - mandatory on Mt. course) -

$13.00
h.  Motorized cart (9 holes single rider) - $6.00
i.  Pull carts (9 holes) - $2.25
j.  Club rental (9 holes) - $6.00
k.  School teams - No fee for practice rounds with coach

and team roster (Wasatch County only).
Tournaments are $3.00 per player.
l.  Tournament fee (per player) - $5.00
m.  Driving range - small bucket - $2.50
n.  Driving range - large bucket - $5.00
o.  Advance tee time booking surcharge - $15.00

3.  Green River rental and green fees.
a.  Nine holes general public - $10.00
b.  Nine holes Jr/Sr weekdays (except holidays) - $8.00
c.  Eighteen holes general public - $16.00
d.  20 round card pass - $140.00
e.  Promotional pass - single person (any day) - $350.00
f.  Promotional pass - personal golf cart - $350.00
g.  Promotional pass - single person (Jr/Sr weekdays) -

$275.00
h.  Promotional pass - couple (any day) - $600.00
i.  Promotional pass - family (any day) - $750.00
j.  Companion fee - walking, non-player - $4.00
k.  Motorized cart (9 holes) - $10.00
l.  Motorized cart (9 holes single rider) - $5.00
m.  Pull carts (9 holes) - $2.25
n.  Club rental (9 holes) - $5.00
o.  School teams - No fee for practice rounds with coach

and team roster.  Tournaments are $3.00 per player.
4.  Golf course hours are daylight to dark
5.  No private, motorized golf carts are allowed, except

where authorized by existing contractual agreement.
6.  Jr golfers are 17 years and under.  Sr golfers are 62 and

older.
B.  Boat Mooring and Dry Storage
1.  Mooring Fees:
a.  Day Use - $5.00
b.  Overnight Boat Parking - $7.00 (until 8:00 a.m.)
c.  Overnight Boat Camping - $15.00 (until 2:00 p.m.)
d.  Monthly - $4.00/ft.
e.  Monthly with Utilities - (Bear Lake) $6.00/ft.
f.  Monthly with Utilities - (Other Parks) $5.00/ft.
g.  Monthly Off Season - $2.00/ft
h.  Monthly (Off Season with utilities) - $3.00/ft
2.  Dry Storage Fees:
a.  Overnight (until 2:00 p.m.) - $5.00
b.  Monthly During Season - $75.00
c.  Monthly Off Season - $50.00
d.  Monthly (unsecured) - $25.00
C.  Application Fees - Non -refundable PLUS Negotiated

Costs.
1.  Grazing Permit - $20.00
2.  Easement - $250.00
3.  Construction/Maintenance - $50.00
4.  Special Use Permit - $50.00
5.  Commercial Filming - $50.00
6.  Waiting List - $10.00
D.  Assessment and Assignment Fees.
1.  Duplicate Document - $10.00
2.  Contract Assignment - $20.00
3.  Returned checks - $20.00
4.  Staff time - $40.00/hour
5.  Equipment - $30.00/hour
6.  Vehicle - $20.00/hour
7.  Researcher - $5.00/hour
8.  Photo copy - $ .10/each
9.  Fee collection - $10.00

R651-611-5.  Reservations.
A.  Camping Reservation Fees.
1.  Individual Campsite $8.00
2.  Group site or building rental $10.25
3.  Fees identified in #1 and #2 above are to be charged for

both initial reservations and for changes to existing reservations.
B.  All park facilities will be allocated on a first-come,

first-serve basis.
C.  Selected camp and group sites are reservable in advance

by calling 322-3770, 1-800-322-3770 or on the Internet at:
www.stateparks.utah.gov.

D.  Applications for reservation of skating rinks, meeting
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rooms, buildings, mooring docks, dry storage spaces and other
sites not covered above, will be accepted by the respective park
personnel beginning on the first business day of February for the
next 12 months.  Application forms and instructions are
available at the park.

E.  All unreserved mooring docks, dry storage spaces and
camp picnic sites are available on a first-come, first-serve basis.

F.  The park manager for any group reservation or special
use permit may require a cleanup deposit.

G.  Golf course reservations for groups of 20 or more and
tournaments will be accepted for the calendar year beginning the
first Monday of March.  Reservations for up to two starting
times (8 persons) may be made for Saturday, Sunday and
Monday, the preceding Monday; and for Tuesday through
Friday, the preceding Saturday.  Reservations will be taken by
phone and in person during golf course hours.

H.  One party will reserve park facilities for more than
fourteen (14) consecutive days in any 30-day period.

KEY:  parks, fees
January 1, 2006 63-11-17(8)
Notice of Continuation February 13, 2006
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R746.  Public Service Commission, Administration.
R746-345.  Pole Attachments.
R746-345-1.  Authorization.

A.  Authorization of Rules -- Consistent with the Pole
Attachment Act, 47 U.S.C. 224(c), and 54-3-1,54-4-1, and 54-4-
13, the Public Service Commission shall have the power to
regulate the rates, terms and conditions by which a public utility,
as defined in 54-2-1(15)(a) including telephone corporations as
defined in 54-2-23(a), can permit attachments to its poles by an
attaching entity.

B.  Application of Rules -- These rules shall apply to each
public utility that permits pole attachments to utility's poles by
an attaching entity.

1.  Although specifically excluded from regulation by the
Commission in 54-2-1(23)(b), solely for the purpose of any pole
attachment, these rules apply to any wireless provider.

2.  Pursuant to these rules, a public utility must allow any
attaching entity nondiscriminatory access to utility poles at rates,
terms and conditions that are just and reasonable.

C.  Application of Rate Methodology -- The rate
methodology described in Section R746-345-5 shall be used to
determine rates that a public utility may charge an attaching
entity to attach to its poles for compensation.

R746-345-2.  General Definitions.
A.  "Attaching Entity" -- A public utility, wireless provider,

cable television company, communications company, or other
entity that provides information or telecommunications services
that attaches to a pole owned or controlled by a public utility.

B.  "Distribution Pole" -- A utility pole, excluding towers,
used by a pole owner to support mainly overhead distribution
wires or cables.

C.  "Pole Attachment" -- All equipment, and the devices
used to attach the equipment, of an attaching entity within that
attaching entity's allocated attachment space.  A new or existing
service wire drop pole attachment that is attached to the same
pole as an existing attachment of the attaching entity is
considered a component of the existing attachment for purposes
of this rule.  Additional equipment that is placed within an
attaching entity's existing attachment space, and equipment
placed in the unuseable space which is used in conjunction with
the attachments, is not an additional pole attachment for rental
rate purposes.  All equipment and devices shall meet applicable
code and contractual requirements.  Pole attachments do not
include items used for decorations, signage, barriers, lighting,
sports equipment, or cameras.

D.  "Attachment Space" -- The amount of usable space on
a pole occupied by a pole attachment as provided for in
Subsection R746-345-5(B)(3)(d).

E.  "Pole Owner"-- A public utility having ownership or
control of poles used, in whole or in part, for any electric or
telecommunications services.

F.  "Secondary Pole" -- A pole used solely to provide
service wire drops, the aerial wires or cables connecting to a
customer premise.

G.  "Secondary Pole Attachment" -- A pole attachment to
a secondary pole.

H.  "Wireless Provider" -- A corporation, partnership, or
firm that provides cellular, Personal Communications Systems
(PCS), or other commercial mobile radio service as defined in
47 U.S.C. 332 that has been issued a covering license by the
Federal Communications Commission.

R746-345-3.  Tariffs and Contracts.
A.  Tariff Filings and Standard Contracts -- A pole owner

shall submit a tariff and standard contract, or a Statement of
Generally Available Terms (SGAT), specifying the rates, terms
and conditions for any pole attachment, to the Commission for
approval.

1.  A pole owner must petition the Commission for any
changes or modifications to the rates, terms, or conditions of its
tariff, standard contract or SGAT.  A petition for change or
modification must include a showing why the rate, term or
condition is no longer just and reasonable.  A change in rates,
terms or conditions of an approved tariff, standard contract or
SGAT will not become effective unless and until it has been
approved by the Commission.

2.  The tariff, standard contract or SGAT shall identify all
rates, fees, and charges applicable to any pole attachment.  The
tariff, standard contract, and SGAT shall also include:

a.  a description of the permitting process, the inspection
process, the joint audit process, including shared scheduling and
costs, and any non-recurring fee or charge applicable thereto;

b.  emergency access provisions; and
c.  any back rent recovery or unauthorized pole attachment

fee and any applicable procedures for determining the liability
of an attaching entity to pay back rent or any non-recurring fee
or charge applicable thereto.

B. Establishing the Pole Attachment Relationship -- The
pole attachment relationship shall be established when the pole
owner and the attaching entity have executed the approved
standard contract, or SGAT, or other Commission-approved
contract.

1.  Exception -- The pole owner and attaching entity may
voluntarily negotiate an alternative contract incorporating some,
all, or none of the terms of the standard contract or SGAT. The
parties shall submit the negotiated contract to the Commission
for approval.  In situations in which the pole owner and
attaching entity are unable to agree following good faith
negotiations, the pole owner or attaching entity may petition the
Commission for resolution as provided in Section R746-345-6.
Pending resolution by the Commission, the parties shall use the
standard contract or SGAT.

C. Make-Ready Work, Timeline and Cost Methodology --
As a part of the application process, the pole owner shall
provide the applicant with an estimate of the cost of the make-
ready work required and the expected time to complete the
make-ready work as provided for in this sub-section.  All
applications by a potential attacher within a given calendar
month shall be counted as a single application for the purposes
of calculating the response time to complete the make-ready
estimate for the pole owner. The due date for a response to all
applications within the calendar month shall be calculated from
the date of the last application during that month.  As an
alternative to all of the time periods allowed for construction
below, a pole owner may provide the applicant with an
estimated time by which the work could be completed that is
different than the standard time periods contained in this rule
with an explanation for the anticipated delay.  Pole owners must
provide this alternative estimate within the estimate timelines
provided below.

1.  For applications up to 20 poles, the pole owner shall
respond with either an approval or a rejection within 45 days.
At the same time as an approval is given, a completed make-
ready estimate must be provided to the applicant explaining
what make-ready work must be done, the cost of that work, and
the time by which the work would be finished, that is no later
than 120 days from receiving an initial deposit payment for the
make-ready work.

2.  For applications that represent greater than 20 poles, but
equal to or less than .5% of the pole owner's poles in Utah, or
300 poles, whichever is lower, the time for the pole owner's
approval and make-ready estimate shall be extended to 60 days,
and the time for construction will remain at a maximum of 120
days.

3.  For applications that represent greater than the number
of poles calculated in section 3(2)(C)(2) above, but equal to or
less than 5% of the pole owner's poles in Utah, or 3,000 poles,
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whichever is lower, the time for the approval and make-ready
estimate shall be extended to 90 days, and the time for
construction will be extended to 180 days.

4.  For applications that represent greater than 5% of the
pole owner's poles in Utah, or 3,000 poles, whichever is lower,
the times for the above activities will be negotiated in good
faith.  The pole owner shall, within 20 days of the application,
inform the applicant of the date by which the pole owner will
have the make-ready estimate and make-ready construction time
lines prepared for the applicant.  If the applicant believes the
pole owner is not acting in good faith, it may appeal to the
Commission to either resolve the issue of when the make-ready
estimate and construction period information should be
delivered or to arbitrate the negotiations.

5.  If the pole owner rejects any application, the pole owner
must state the specific reasons for doing so.  Applicants may
appeal to the Commission if they do not agree that the pole
owner's stated reasons are sufficient grounds for rejection.

6.  For all approved applications, the applicant will either
accept or reject the make-ready estimate.  If it accepts the make-
ready estimate and make-ready construction time line, the work
must be done by the pole owner on schedule and for the
estimated make-ready amount, or less, and the applicant will be
billed for actual charges up to the bid amount.

7.  Applicants must pay 50% of the make-ready estimate in
advance of construction, and pay the remainder in two
subsequent installment payments: an additional 25 percent
payment when half of the work is done and the balance after the
work is completed.  Applicants may elect to pay the entire
amount up front.

8.  If the applicant rejects the make-ready estimate for an
approved application for whatever reason, the applicant may, at
its own expense, use approved contractors to self-build the
required make-ready work subject to the pole owner's
inspection.

D.  Pole Attachment Placement -- All new copper cable
attachments shall be placed at the lowest level permitted by
applicable safety codes.  In cases where an existing copper
attachment has been placed in a location higher than the
minimum height the safety codes require, the pole owner shall
determine if the proposed attachment may be safely attached
either above or below the existing copper attachment taking
account of midspan clearances and potential crossovers.  If these
attachment locations, above or below the copper cable, comply
with the applicable safety code, the attacher may attach to the
pole without paying to move the copper cable.  The owner of the
copper cable may elect to pay the costs of having the cable
moved to the lowest position as part of the attachment process,
or it may elect to move the cable themselves prior to the
attaching entity's attachment.  If the copper cable must be moved
in order for the attacher to be able to safely make its attachment,
the attacher shall pay the costs associated with moving the
existing copper cable.

R746-345-4.  Pole Labeling.
A.  Pole Labeling -- A pole owner must label poles to

indicate ownership.  A pole owner shall label any new pole
installed, after the effective date of this rule, immediately upon
installation.  Poles installed prior to the effective date of this
rule, shall be labeled at the time of routine maintenance, normal
replacement, change-out, or relocation, and whenever
practicable.  Labels shall be based on a good faith assertion of
ownership.

B.  Pole Attachment Labeling -- An attaching entity must
label its pole attachments to indicate ownership.  Pole
attachment labels may not be placed in a manner that could be
interpreted to indicate an ownership of the utility pole.  An
attaching entity shall label any new pole attachment installed,
after the effective date of this rule, immediately upon

installation.  Pole Attachments installed prior to the effective
date of this rule shall be labeled at the time of routine
maintenance, normal replacement, rearrangement, rebuilding, or
reconstruction, and whenever practicable.

C.  Exception -- Electrical power pole attachments do not
need to be labeled.

R746-345-5.  Rental Rate Formula and Method.
A.  Rate Formula -- Any rate based on the rate formula in

this Subsection shall be considered just and reasonable unless
determined otherwise by the Commission.  A pole attachment
rental rate shall be based on publicly filed data and must
conform to the Federal Communications Commission's rules
and regulations governing pole attachments, except as modified
by this Section.  A pole attachment rental rate shall be
calculated and charged as an annual per attachment rental rate
for each attachment space used by an attaching entity.  The
following formula and presumptions shall be used to establish
pole attachment rates:

1.  Formula:
Rate per attachment space = (Space Used x (1/Usable

Space) x Cost of Bare Pole x Carrying Charge Rate)
2.  Definitions:
a.  "Carrying Charge Rate" means the percentage of a pole

owner's depreciation expense, administrative and general
expenses, maintenance expenses, taxes, rate of return, pro-rated
annualized costs for pole audits or other expenses that are
attributable to the pole owner's investment and management of
poles.

b.  "Cost of Bare Pole" can be defined as either "net cost"
or "gross cost." "Gross cost" means the original investment,
purchase price, of poles and fixtures, excluding crossarms and
appurtenances, divided by the number of poles represented in
the investment amount.  "Net cost" means the original
investment, purchase price, of poles and fixtures, excluding
crossarms and appurtenances, less depreciation reserve and
deferred federal income taxes associated with the pole
investment, divided by the number of poles represented in the
investment amount.  A pole owner may use gross cost only
when its net cost is a negative balance.  If using the net or gross
cost results in an unfair or unreasonable outcome, a pole owner
or attaching entity can seek relief from the Commission under
R746-345-5 C.

c.  "Unusable Space" means the space on a utility pole
below the usable space including the amount required to set the
depth of the pole.

d.  "Usable Space" means the space on a utility pole above
the minimum grade level to the top of the pole, which includes
the space occupied by the pole owner.

3.  Rebuttable presumptions:
a.  Average pole height equals 37.5 feet.
b.  Usable space per pole equals 13.5 feet.
c.  Unusable space per pole equals 24 feet.
d.  Space used by an attaching entity:
(i)  An electric pole attachment equals 7.5 feet;
(ii)  A telecommunications pole attachment equals 1.0 foot;
(iii)  A cable television pole attachment equals 1.0 foot;

and
(iv)  An electric, cable, or telecommunications secondary

pole attachment equals 1.0 foot.
(v)  A wireless provider's pole attachment equals not less

than 1.0 foot and shall be determined by the amount of space on
the pole that is rendered unusable for other uses, as a result of
the attachment or the associated equipment.  The space used by
a wireless provider may be established as an average and
included in the pole owner's tariff and standard contract, or
SGAT, pursuant to Section R746-345-3 of this Rule.

e.  The space used by a wireless provider:
(i)  may not include any of the length of a vertically placed
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cable, wire, conduit, antenna, or other facility unless the
vertically placed cable, wire, conduit, antenna, or other facility
prevents another attaching entity from placing a pole attachment
in the usable space of the pole;

(ii)  may not exceed the average pole height established in
Subsection R746-345-5(A)(3)(a).

(iii)  In situations in which the pole owner and wireless
provider are unable to agree, following good faith negotiations,
on the space used by the wireless provider as determined in
Subsection R746-345-5(A)(3)(d)(v), the pole owner or wireless
provider may petition the Commission to determine the footage
of space used by the wireless provider as provided in Subsection
R746-345-3(C).

f.  The Commission shall recalculate the rental rate only
when it deems necessary.  Pole owners or attaching entities may
petition the Commission to reexamine the rental rate.

4.  A pole owner may not assess a fee or charge in addition
to an annual pole attachment rental rate, including any non-
recurring fee or charge described in Subsection R746-345-
3(A)(2), for any cost included in the calculation of its annual
pole attachment rental rate.

B.  Commission Relief -- A pole owner or attaching entity
may petition the Commission to review a pole attachment rental
rate, rate formula, or rebuttable presumption as provided for in
this rule.  The petition must include a factual showing that a
rental rate, rate formula or rebuttable presumption is unjust,
unreasonable or otherwise inconsistent with the public interest.

R746-345-6.  Dispute Resolution.
A.  Mediation -- Except as otherwise precluded by law, a

resolution of any dispute concerning any pole attachment
agreement, negotiation, permit, audit, or billing may be pursued
through mediation while reserving to the parties all rights to an
adjudicative process before the Commission.

1.  The parties may file their action with the Commission
and request leave to pursue mediation any time before a hearing.

2.  The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.  However, the
parties may jointly request a mediator from the Commission or
the Division of Public Utilities.

3.  A party need not pay the portion of a bill that is
disputed if it has started a dispute proceeding within 60 days of
the due date of the disputed amount.  The party shall notify the
Commission if the dispute process is not before the
Commission.

B.  Settlement -- If the parties reach a mediated agreement
or settlement, they will prepare and sign a written agreement and
submit it to the Commission.  Unless the agreement or
settlement is contrary to law and this rule, R746-345, the
Commission will approve the agreement or settlement and
dismiss or cancel proceedings concerning the matters settled.

1.  If the agreement or settlement does not resolve all of the
issues, the parties shall prepare a stipulation that identifies the
issues resolved and the issues that remain in dispute.

2.  If any issues remain unresolved, the matter will be
scheduled for a hearing before the Commission.

KEY:  public utilities, rules and procedures,
telecommunications, telephone utility regulation
February 8, 2006 54-4-13
Notice of Continuation August 8, 2003
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R912.  Transportation, Motor Carrier, Ports of Entry.
R912-11.  Overweight and/or Oversize Permitted Vehicle
Restrictions on Certain Highways Throughout the State of
Utah.
R912-11-1.  Purpose.

The purpose of this rule is to ensure safety for the
commercial/specialized carrier industry and the general
motoring public by clearly defining oversize and/or overweight
permitted vehicle restrictions, including certified pilot/escort
vehicle requirements, for certain highways throughout the State
of Utah.  These highways present hazards above and beyond the
typical highway due to sight distance, curvatures, significant
grades and other geometric conditions.

R912-11-2.  Exceptions.
(1)  The Department may grant written authorization for

vehicles engaged in public works projects with an origin or
destination within the restricted portion of the highways listed
below.

(2)  Longer Combination Vehicles (LCVs) are exempt from
additional pilot/escort vehicle requirements.

(3)  The Department may grant temporary waivers to
highway prohibitions provided additional police and/or certified
pilot/escort vehicles are required.  Other safety measures (i.e.,
road closure, utility vehicle escorts, time of day limitations, etc.)
may be required before a waiver is granted.

R912-11-3.  State Route 6 from the Nevada/Utah State Line
to Delta.

Vehicles or loads exceeding 14 feet 6 inches in width must
have authorization from the UDOT, Motor Carrier Division.
This authorization can be obtained by calling (801) 965-4508.

R912-11-4.  State Route 9 from Hurricane (Reference Post
10) to La Verkin (Reference Post 13).

Vehicles or loads exceeding 12 feet in width require two
certified pilot/escort vehicles.

R912-11-5.  State Route 9 from the Junction of State Route
17 Eastbound to Zion National Park and from State Route 89
West to Zion National Park.

(1)  Vehicles/loads exceeding 8 feet 6 inches in width
requires one certified pilot/escort vehicle.

(2)  Vehicles/loads exceeding 10 feet in width require two
certified pilot/escort vehicles.

(3)  Vehicles/loads exceeding 14 feet in width require, in
addition to certified pilot/escort vehicles, two police escorts.

(4)  Commercial vehicles, regardless of dimensions, are
prohibited through Zion National Park.

R912-11-6.  State Route 12 Between the Junctions of State
Route 89 and State Route 24 (near Torrey, Utah).

(1)  Vehicles/loads exceeding 10 feet in width require one
certified pilot/escort vehicle.

(2)  Vehicles/loads exceeding 12 feet in width require two
certified pilot/escort vehicles.

(3)  Vehicles/loads exceeding 14 feet in width require, in
addition to certified pilot/escort vehicles, two police escorts.

R912-11-7.  State Route 14 Between Reference Post 2 and
Reference Post 19.

(1)  Vehicles/loads exceeding 8 feet 6 inches in width
require one certified pilot/escort vehicle.

(2)  Vehicles/loads exceeding 10 feet in width require two
certified pilot/escort vehicles.

(3)  Vehicles/loads exceeding 12 feet in width are
prohibited.

R912-11-8.  State Route 17 Between Interstate 15 (RP 0) and

La Verkin (RP 6.07).
(1)  Vehicles or loads exceeding 10 feet in width require

one certified pilot/escort vehicle.
(2)  Vehicles or loads exceeding 12 feet in width require

two certified pilot/escorts vehicles.

R912-11-9.  State Route 20 Between Interstate 15 (RP 0) and
State Route 89 (RP 21).

Vehicles or loads exceeding 10 feet in width and 75 feet in
length require one certified pilot/escort vehicle.

R912-11-10.  State Route 24 Between State Route 12
(Torrey) and State Routes 24 and 95 (Hanksville).

(1)  Vehicles or loads exceeding 10 feet in width require
one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 12 feet in width require
two certified pilot/escort vehicles.

R912-11-11.  State Route 29 Between Orangeville and Joe's
Valley Reservoir.

Vehicles or loads exceeding 95 feet in length or 10 feet in
width require two certified pilot/escort vehicles.

R912-11-12.  State Route 31 West of Electric Lake Between
RP 22 and RP 0.

(1)  Vehicles or loads exceeding 10 feet in width and/or 80
feet in length require one certified pilot/escort Vehicle.

(2)  Vehicles or loads exceeding 12 feet in width are
prohibited.

R912-11-13.  State Route 39 Between State Route 203
(Harrison Blvd at RP 9) and Pineview Reservoir.

Vehicles or loads exceeding 10 feet in width are
prohibited.

R912-11-14.  State Route 39 Between Pineview Reservoir
and State Route 16 (Woodruff at RP 67).

Vehicles or loads exceeding 10 feet in width and/or 80 feet
in length require two certified pilot/escort vehicles.

R912-11-15.  State Route 43 and 44 Between Wyoming (RP
0) and State Route 191 (RP 28).

Vehicles or loads exceeding 95 feet in length require two
certified pilot/escort vehicles.

R912-11-16.  State Route 46 Between the Colorado State line
and RP 18.

(1)  Vehicles or loads exceeding 10 feet in width and/or 80
feet in length require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 12 feet in width and/or
110 feet in length are prohibited.

R912-11-17.  State Route 56 Between Cedar City (RP 61)
and the Nevada State Line (RP 0).

(1)  Vehicles or loads exceeding 12 feet in width require
one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 14 feet in width require
two certified pilot/escort vehicles.

R912-11-18.  State Route 59 Between RP 19 and RP 23
(Hurricane Hill).

(1)  Vehicles or loads exceeding 12 feet in width and/or 85
feet in length require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 14 feet in width and/or 95
feet in length require two certified pilot/escort vehicles.

(3)  Vehicles or loads exceeding 14 feet 6 inches in width
must have authorization from the UDOT, Motor Carrier
Division.  This authorization can be obtained by calling (801)
965-4508.
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R912-11-19.  State Route 65 Between Interstate 80 and
Interstate 84.

Vehicles or loads exceeding 80,000 pounds GVW are
prohibited.

R912-11-20.  State Route 66 Between State 65 and Interstate
84.

Vehicles or loads exceeding 80,000 pounds GVW are
prohibited.

R912-11-21.  Logan Canyon Between RP 373 and RP 415.
(1)  Vehicles or loads exceeding 10 feet in width and/or 80

feet in length require one certified pilot/escort vehicle.
(2)  Vehicles or loads exceeding 12 feet in width are

prohibited.

R912-11-22.  State Route 89 Between Kanab and Interstate
70.

Vehicles or loads exceeding 10 feet in width and 75 feet in
length require one certified pilot/escort vehicle.

R912-11-23.  State Route 92 Between Highway 189 (Provo
Canyon) and the Sundance Ski Resort.

All oversize loads require two certified pilot/escort vehicles
and two police escort vehicles.

R912-11-24.  State Route 128 Between Interstate 70 and
State Route 191 (RP 0 - RP 42).

All oversize and vehicles or loads exceeding 55,000
pounds GVW are prohibited.

R912-11-25.  State Route 143 Between RP 3 and RP 20
(Brian Head).

(1)  Vehicles or loads exceeding 8 feet 6 inches in width
require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 10 feet in width require
two certified pilot/escort vehicles.

(3)  Vehicles or loads exceeding 12 feet in width and 65
feet in length are prohibited.

R912-11-26.  State Route 150 Between Utah/Wyoming
Border and State Route 32 in Kamas, Utah.

Vehicles or loads exceeding 80,000 pounds GVW are
prohibited.

R912-11-27.  State Route 153 Between RP 9 to RP 20 (Elk
Meadows).

(1)  Vehicles or loads exceeding 8 feet 6 inches in width
require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 10 feet in width and 65
feet in length are prohibited.

R912-11-28.  State Route 189 (Provo Canyon) Between RP
7 (SR-52) and RP 21 (Wallsburg Junction).

All oversize vehicles, including trailers exceeding 48 feet
in length, are prohibited.

R912-11-29.  State Route 190 (Big Cottonwood Canyon)
Between Interstate 215 at Knudsen's Corner and the Salt
Lake/Wasatch County Line.

(1)  Vehicles or loads exceeding 9 feet in width and/or 65
feet in length require one certified pilot/escort vehicle.

(2)  Vehicle or loads exceeding 10 feet in width and/or 80
feet in length require two certified pilot/escort vehicles.

(3)  Vehicles or loads exceeding 12 feet in width are
prohibited unless otherwise authorized in accordance with
R912-11-1 (a).

R912-11-30.  State Route 191 (Indian Canyon) Between State

Routes 6 and 40.
(1)  Vehicles or loads exceeding 95 feet in length require

two certified pilot/escort vehicles.
(2)  Vehicles or loads exceeding 15 feet in width require

two police escorts in addition to certified pilot/escort vehicles.

R912-11-31.  State Route 191 Between Vernal, Utah and the
Wyoming State Line.

Vehicles or loads exceeding 95 feet in length require two
certified pilot/escort vehicles.

R912-11-32.  State Route 191 Between La Sal Junction and
the Grand/San Juan County Line.

Vehicles or loads exceeding 15 feet in width require two
police escorts.

R912-11-33.  State Route 196 Between Interstate 80 and
Dugway, Utah.

Vehicles or loads exceeding 80,000 pounds GVW are
prohibited.

R912-11-34.  State Route 210 (Little Cottonwood Canyon)
Between State Route 190 and Alta, Utah.

(1)  Vehicles or loads exceeding 9 feet in width and/or 65
feet in length require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 10 feet in width and/or 80
feet in length require two certified pilot/escort vehicles.

(3)  Vehicles or loads exceeding 12 feet in width are
prohibited unless otherwise authorized in accordance with
R912-11-1(a).

R912-11-35.  State Route 211 Between State Route 191 and
Canyon Lands.

(1)  Vehicles or loads exceeding 10 feet in width and/or 80
feet in length require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 12 feet in width are
prohibited unless otherwise authorized in accordance with
R912-11-1(a).

R912-11-36.  State Route 226 Between State Route 39 and
Snow Basin (RP 8).

All oversize loads require two certified pilot/escort
vehicles.

R912-11-37.  State Route 261 Between RP 7 and 10 (Moki
Dugway).

Vehicles or loads exceeding 55,000 pounds GVW are
prohibited unless otherwise authorized in accordance with
R912-11-1(a).

R912-11-38.  State Route 262.
(1)  Between Montezuma Creek and Aneth, vehicles or

loads exceeding 95 feet in length require two certified
pilot/escort vehicles.

(2)  Between Reference Posts 15 and 17, north of
Montezuma Creek, vehicles or loads exceeding 55,000 pounds
GVW are prohibited unless otherwise authorized in accordance
with R912-11-1(a).

R912-11-39.  State Route 264 Between State Routes 31 and
96.

(1)  Vehicles or loads exceeding 10 feet in width and/or 80
feet in length require one certified pilot/escort vehicle.

(2)  Vehicles or loads exceeding 12 feet in width and/or
110 feet in length are prohibited unless otherwise authorized in
accordance with R912-11-1(a).

R912-11-40.  Emigration Canyon Between the Wasatch
Drive/Sunnyside Ave. Junction and State Route 65.
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(1)  Vehicles or loads exceeding 9 feet in width and/or 65
feet in length require one certified pilot/escort vehicle.

(2)  Vehicles exceeding 10 feet in width and/or 80 feet in
length require two certified pilot/escort vehicles.

(3)  Vehicles or loads exceeding 12 feet in width are
prohibited unless otherwise authorized in accordance with
R912-11-1(a).

R912-11-41.  6200 South, Salt Lake City, Between Redwood
Road and Bangerter Highway.

All commercial vehicles are prohibited.

KEY:  trucks, safety regulations, permits
February 8, 2006 72-1-102

72-1-201
72-7-408
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R986.  Workforce Services, Employment Development.
R986-300.  Refugee Resettlement Program.
R986-300-301.  Authority for the Refugee Resettlement
Program  (RRP) and Other Applicable Rules.

(1)  The Department provides services to eligible refugees
pursuant to 45 CFR 400 and 45 CFR 401 et seq., (2000) which
are incorporated herein by reference.

(2)  The Department has opted to operate a Publicly-
Administered Refugee Cash Assistance Program as provided in
45 CFR 400.65 through 400.68.

(3)  Rule R986-100 applies to RRP.
(4)  Applicable provisions of R986-200 apply to RRP

except as noted in this rule.

R986-300-302.  Refugee Resettlement Program (RRP).
(1)  RRP provides resettlement assistance to refugees to

help them achieve economic self-sufficiency within the shortest
possible time after entry into the State.

(2)  Financial and medical assistance may be provided to
eligible refugees who meet the time limit requirements of R986-
300-306 as funding permits.

(3)  Assistance in finding employment, citizenship and
naturalization services, and referral and interpreter services may
be provided regardless of the length of time the refugee has been
in the United States.

(4)  Refugee Social Services as identified in 45 CFR
400.154, and 400.155 may be provided to eligible refugees who
meet the eligibility requirements of 45 CFR 400.152.

(5)  Refugee child welfare services will be provided to
refugee unaccompanied minor children in accordance with 45
CFR 400 Subpart H.

(6)  The following definitions apply to RRP:
(a)  "Appropriate employment" means employment that

pays a wage which meets or exceeds the applicable federal or
state minimum wage law and has daily and weekly hours
customary to the occupation.  If the minimum wage laws do not
apply, the wage must equal what is normally paid for similar
work and in no case less than three-fourths of the minimum
wage rate.

(b)  "Good cause" for quitting or refusing work can be
established if the client shows:

(i)  the job is vacant due to a strike, lockout, or other
genuine labor dispute; or

(ii)  the client is required to work contrary to his
membership in the union governing that occupation; or

(iii)  the employment was deemed a risk to the health or
safety of the worker; or

(iv)  the employment lacked Worker's Compensation
Insurance; or

(v)  the individual is unable to engage in employment for
physical reasons or lack of child care or transportation.

R986-300-303.  Eligibility, Income Standards, and Amount
of Assistance.

(1)  An applicant for RRP must provide proof, in the form
of documentation issued by the INS, of being or having been:

(a)  paroled as a refugee or asylee under Section 212(d)(5)
of the INA;

(b)  admitted as a refugee under Section 207 of the INA;
(c)  granted asylum under Section 208 of the INA;
(d)  a Cuban or Haitian entrant, in accordance with the

requirements of 45 CFR Part 401;
(e)  certain Amerasians from Vietnam who are admitted to

the United States as immigrants pursuant to Public Law 100-202
and Public Law 100-461; or

(f)  admitted for permanent residence, provided the
individual previously held one of the statuses listed in (a)
through (e) of this section.

(2)  The following aliens are not eligible for assistance:

(a)  an applicant for asylum unless otherwise provided by
federal law;

(b)  humanitarian parolees;
(c)  public interest parolees; and
(d)  conditional entrants admitted under Section 203(a)(7)

of the INA.
(3)  Refugees who are parents or specified relatives with

dependent children must meet the eligibility and participation
requirements, including cooperating with ORS to establish
paternity and establish and enforce child support, of FEP or
FEPTP and will be paid financial assistance under one of those
programs.

(4)  An applicant for RRP who voluntarily quit or refused
appropriate employment without good cause within 30 calendar
days prior to the date of application is ineligible for financial
assistance for 30 days from the date of the voluntarily quit or
refusal of employment.  If the applicant is living with a spouse
who is otherwise eligible, the income and assets of the ineligible
refugee will be counted in determining eligibility and the
amount of financial assistance but payment will be made for a
household of one and not a household of two.

(5)  Refugees who are 65 years of age or older will be
referred to SSA to apply for assistance under the SSI program.

(6)  Income eligibility for RRP is determined under FEP
income rules found in R986-200-234 through R986-200-237
and R986-200-243.

(7)  Assets are determined under FEP asset rules at R986-
200-230 through 233.

(8)  Payment, need, and calculating amount of assistance
is determined under FEP rules R986-200-238 through R986-
200-240.

(9)  If an otherwise eligible client demonstrates an urgent
and immediate need for financial assistance, payment will be
made on an expedited basis.

R986-300-304.  Participation Requirements.
(1)  All refugee applicants must comply with the

assessment and employment plan requirements in R986-200-
207 and R986-200-209.  If the assessment cannot be completed
or an employment plan negotiated and signed within the time
proscribed because of a lack of staff with language skills, the
application shall be approved, the assessment completed, and
employment plan negotiated and signed as soon as possible.

(2)  The goal of participation is to promote family
economic self-sufficiency and social adjustment within the
shortest possible time after entrance to the State to enable the
family to become self-supporting through the employment of
one or more members of the family.

(3)  If a refugee claims an inability to participate due to
incapacity, medical proof is required.  Acceptable proof is the
same as for FEP found in R986-200-202(3).

(4)  Refugees 65 years of age or older, blind, or disabled,
are exempt from the work participation requirements of FEP or
RRP.

(5)  In addition to the requirements of an employment plan
as found in R986-200-210, a refugee must, as a condition of
receipt of financial assistance:

(a)  unless already employed full time, register for work
with the Department within 30 days of receipt of refugee
financial assistance and participate in employment activities as
required by the Department and other appropriate agency
providing employment services; and

(b)  accept any and all offers of appropriate employment as
determined by the Department or the local resettlement agency
which was responsible for the initial resettlement of the refugee;
and

(c)  participate in any available social adjustment service or
targeted assistance activities determined to be appropriate by the
Department or the local resettlement agency which was
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responsible for the initial resettlement of the refugee.
(6)  Education and training cannot be approved for any

program which cannot be completed within one year.
(7)  English language instruction funded under RRP must

be provided concurrently with, and not sequentially to,
employment or employment related services.

R986-300-305.  Failure to Comply with an Employment
Plan.

(1)  If a client who is required to participate in an
employment plan consistently fails to show good faith in
complying with the employment plan, the client is required to
participate in the conciliation process in R986-200-212 with the
following exceptions:

(a)  the client will be disqualified for a period of three
months for the first occurrence and six months for the second
occurrence instead of the two month reduction as provided in
R986-200-212(2),

(b)  since there is no reduction of benefits, subsections
R986-200-212(3) and (4) do not apply to RRP clients,

(c)  because the disqualification period for RRP is a time
certain, there is no trial period as provided in R986-200-212(5).

(2)  If there are other household members included in the
financial assistance payment, the other household members will
continue to receive assistance provided those household
members are eligible and complying with all of the requirements
of RRP.

(3)  If eligible, food stamps and medical assistance may be
continued for the person who is disqualified for failure to
comply with the requirements of an employment plan.

R986-300-306.  Time Limits.
(1)  Except as provided in paragraph (2) below, a refugee

is eligible for financial assistance only during the first eight
months after entry into the United States, regardless of when the
refugee applies for financial assistance.  Financial assistance
cannot be paid for any months prior to the date of application.

(2)  An asylee's entry date is determined to be the date that
the individual was granted asylum in the United States.

KEY:  refugee resettlement program
March 1, 2006 35A-3-103
Notice of Continuation September 14, 2005
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R994.  Workforce Services, Unemployment Insurance.
R994-406.  Fraud, Fault and Nonfault Overpayments.
R994-406-101. Claimant Responsible for Providing
Complete, Correct Information.

(1)  The claimant is responsible for providing all of the
information requested in written documents as well as any
verbal request from a Department representative.  The claimant
is also responsible for following all Department instructions.

(2)  The claimant can not shift responsibility for providing
correct information to another person such as a spouse, parent,
or friend.  The claimant is responsible for all information
required on his or her claim.

R994-406-201.  Nonfault Overpayments.
(1)  If the claimant followed all instructions and provided

complete and correct information as required in R994-406-
101(1) and then received benefits to which he or she was not
entitled due to an error made by the Department or an employer,
the claimant is not at fault in the creation of the overpayment.

(2)  The claimant is not liable to repay overpayments
created through no fault of the claimant except that the sum will
be deducted from any future benefits.

R994-406-202.  Method of Repayment of Nonfault
Overpayments.

Even though the claimant is without fault in the creation of
the overpayment, 50% of the claimant's weekly benefit amount
will be deducted from any future benefits payable to him or her
until the overpayment is repaid.  No billings will be made and
no collection procedures will be initiated.

R994-406-203.  Waiver of Recovery of Nonfault
Overpayments.

(1)  The Department may waive recovery of a nonfault
overpayment if the claimant:

(a)  requests a waiver within 10 days of notification of the
opportunity to request a waiver, within 10 days of the first offset
of benefits following a reopening, or upon a showing of a
significant change in the claimant's financial circumstances.
Good cause will be considered if the claimant can show the
failure to request a waiver within these time limitations was due
to circumstances which were beyond the claimant's control or
were compelling and reasonable; and

(b)  can show that recovery of the 50% offset as provided
in R994-406-202 would render the claimant unable to pay for
the basic needs of survival for his or her immediate family,
dependents and other household members.

(i)  The claimant must provide verification of financial
resources and the social security numbers of family members,
dependents and household members.

(ii)  Before granting the waiver, the Department must
consider all potential financial resources of the claimant, the
claimant's family, dependents and other household members.

(iii)  "Unable to pay for the basic needs of survival" means
"economically disadvantaged" and is defined as 70% of the
Lower Living Standard Income Level (LLSIL).  Therefore, if the
claimant's total family resources in relation to family size are not
in excess of 70% of the LLSIL, the waiver will be granted
provided the economic circumstances are not expected to
change within the next 90 days.  Individual expenses will not be
considered.  Available financial resources, current income, and
anticipated income will be included and averaged for the three
months.

(2)  Any nonfault overpayment outstanding at the time the
request is granted is forgiven and the claimant has no further
repayment obligation.

(3)  A waiver cannot be granted retroactively for any
payments made against an overpayment or any of the
overpayment which has already been offset except if the offset

was made pending a decision on a timely waiver request which
is ultimately granted.

R994-406-301.  Claimant Fault.
(1)  Elements of Fault.
Fault is established if all three of the following elements

are present, or as provided in subsection (4) of this section.  If
one or more elements cannot be established, the overpayment
does not fall under the provisions of Subsection 35A-4-405(5).

(a)  Materiality.
Benefits were paid to which the claimant was not entitled.
(b)  Control.
Benefits were paid based on incorrect information or an

absence of information which the claimant reasonably could
have provided.

(c)  Knowledge.
The claimant had sufficient notice that the information

might be reportable.
(2)  Claimant Responsibility.
The claimant is responsible for providing all of the

information requested by the Department regarding his or her
Unemployment Insurance claim.  If the claimant has any
questions about his or her eligibility for unemployment benefits,
or the Department's instructions, the claimant must ask the
Department for clarification before certifying to eligibility.  If
the claimant fails to obtain clarification, he or she will be at
fault in any resulting overpayment.

(3)  Receipt of Settlement or Back-Pay.
(a)  A claimant is "at fault" for the resulting overpayment

if he or she fails to advise the Department that grievance
procedures are being pursued which may result in payment of
wages for weeks during which he or she claims benefits.

(b)  If the claimant advises the Department prior to
receiving a settlement that he or she has filed a grievance with
the employer and makes an assignment directing the employer
to pay to the Department that portion of the settlement
equivalent to the amount of unemployment compensation
received, the claimant will not be "at fault" if an overpayment is
created due to payment of wages attributable to weeks for which
the claimant received benefits.  If the grievance is resolved in
favor of the claimant and the employer was properly notified of
the wage assignment, the employer is liable to immediately
reimburse the Department upon settlement of the grievance.  If
reimbursement is not made to the Department consistent with
the provisions of the assignment, collection procedures will be
initiated against the employer.

(c)  If the claimant refuses to make an assignment of the
wages claimed in a grievance proceeding, benefits will be
withheld on the basis that the claimant is not unemployed
because of anticipated receipt of wages.  In this case, the
claimant should file weekly claims and if back wages are not
received when the grievance is resolved, benefits will be paid
for weeks properly claimed provided the claimant is otherwise
eligible.

(4)  Receipt of Retirement Income.
Notwithstanding any other provision of this section, a

claimant who could be eligible for retirement income but does
not apply until after unemployment benefits have been paid, is
"at fault" for any overpayment resulting from a retroactive
payment of retirement benefits.  See R994-401-203(1)(d) and
(2)

R994-406-302.  Repayment and Collection of Fault
Overpayments.

(1)  When the claimant has been determined to be "at fault"
in the creation of an overpayment, the overpayment must be
repaid.  If the claimant is otherwise eligible and files for
additional benefits during the same or any subsequent benefit
year, 100% of the benefit payment to which the claimant is
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entitled will be used to reduce the overpayment.
(2)  Discretion for Repayment.
(a)  Full restitution is required for all fault overpayments.

However, legal collection proceedings may be held in abeyance
at the Department's discretion and the overpayment will be
deducted from future benefits payable during the current or
subsequent benefit years.  Discretion will only be exercised if
the Department or the employer share fault in the creation of the
overpayment but it is determined the claimant was more at fault
under the provisions of rule R994-403-119e.

(3)  Collection Procedures.
(a)  The Department will send an initial overpayment notice

on all outstanding fault or fraud overpayments.  If, after 15 days,
the claimant does not either make payment in full or enter into
an installment payment agreement as provided in subsection (4)
below the account is considered delinquent and the claimant is
notified that a warrant will be filed unless a payment is received
or an installment agreement entered into within 15 days.
However, there may be other circumstances under which a
warrant may be filed on any outstanding overpayment.  A
warrant attaches a lien to any personal or real property and
establishes a judgment that is collectible under Utah Rules of
Civil Procedure.

(b)  All outstanding overpayments on which a lien has been
filed are reported to the State Division of Finance for collection
whereby any refunds due to the claimant from State income tax
or any such rebates, refunds, or other amounts owed by the state
and subject to legal attachment may be applied against the
overpayment.

(c)  No warrant will be issued on fault overpayments
provided the claimant entered into an installment agreement
within 30 days of the issuance of the initial overpayment notice
and all payments are made in a timely manner in accordance
with the installment agreement.

(4)  Installment Payments.
(a)  If repayment in full has not been made within 30 days

of the initial overpayment notice or the claimant has not
voluntarily entered into an installment agreement, the
Department will allow the claimant to pay in installments by
notifying the claimant in writing of the minimum installment
payment which the claimant is required to make.  If the claimant
is unable to make the minimum installment payments, the
claimant may request a review within ten days of the date
written notice is mailed.

(b)  Whether voluntarily or involuntary, installment
payments will be established as follows:

If the entire overpayment is:
(i)  $3,000 or less, the monthly installment payment is

equal to 50% of claimant's weekly benefit entitlement
(ii)  $3,001 to 5,000, the monthly installment payment is

equal to 100% of claimant's weekly benefit entitlement
(iii)  $5,001 to 10,000 the monthly installment payment is

equal to 125% of claimant's weekly benefit entitlement
(iv)  $10,001 or more the monthly installment payment is

equal to 150% of claimant's weekly benefit entitlement
(c)  Installment agreements will not be approved in

amounts less than those established above except in cases where
the claimant meets the requirements of economically
disadvantaged as defined in R994-406-204(1)(b)(iii). On a
periodic basis the Department may send notice to the claimant
requesting verification of his or her disadvantaged status. If the
claimant fails to provide the verification as requested, or no
longer qualifies for a lesser installment payment, the Department
will send the claimant a new monthly payment amount.  The
new installment payment amount may be in accordance with the
percentages in subparagraph (b) or a lesser amount depending
on the information received from the claimant.

(d)  Minimum monthly installment agreement payments
must be received by the Department by the last day of each

month.  Payments not made timely are considered delinquent.
(5)  Offsetting overpayments with subsequent eligible

weeks.
If an overpayment is set up under Section R994-406-201

or R994-406-301 for weeks paid on a claim, the claimant may
repay the overpayment by filing for open weeks in the same
benefit year after the claim has been exhausted, provided the
claimant is otherwise eligible.  100% of the compensation
amount for each eligible week claimed will be credited to the
established overpayment(s) up to the total amount of the
outstanding overpayment balance owed to the Department.

R994-406-401.  Claimant Fraud.
(1)  All three elements of fraud must be proved to establish

an intentional misrepresentation sufficient to constitute fraud.
See section 35A-4-405(5).  The three elements are:

(a)  Materiality.
(i)  Materiality is established when a claimant makes false

statements or fails to provide accurate information for the
purpose of obtaining;

(A)  any benefit payment to which the claimant is not
entitled, or

(B)  waiting week credit which results in a benefit payment
to which the claimant is not entitled.

(ii)  A benefit payment received by fraud may include an
amount as small as one dollar over the amount a claimant was
entitled to receive.

(b)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he or she failed to provide information required by the
Department.  The claimant does NOT have to know that the
information will result in a denial of benefits or a reduction of
the benefit amount.  Knowledge can also be established when a
claimant recklessly makes representations knowing he or she
has insufficient information upon which to base such
representations.  A claimant has an obligation to read material
provided by the Department or to ask a Department
representative when he or she has a question about what
information to report.

(c)  Willfulness.
Willfulness is established when a claimant files claims or

other documents containing false statements, responses or
deliberate omissions.  If a claimant delegates the responsibility
to personally provide information or allows access to his or her
Personal Identification Number (PIN) so that someone else may
file a claim, the claimant is responsible for the information
provided or omitted by the other person, even if the claimant
had no advance knowledge that the information provided was
false or important information was omitted.

(2)  The Department relies primarily on information
provided by the claimant when paying unemployment insurance
benefits.  Fraud penalties do not apply if the overpayment was
the result of an inadvertent error.  Fraud requires a willful
misrepresentation or concealment of information for the purpose
of obtaining unemployment benefits.

(3)  The absence of an admission or direct proof of intent
to defraud does not prevent a finding of fraud.

R994-406-402.  Burden and Standard of Proof in Fraud
Cases.

(1)  The Department has the burden of proving each
element of fraud.

(2)  The elements of fraud must be established by clear and
convincing evidence.  There does not have to be an admission
or direct proof of intent.

R994-406-403.  Fraud Disqualification and Penalty.
(1)  Penalty Cannot be Modified.
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The Department has no authority to reduce or otherwise
modify the period of disqualification or the monetary penalties
imposed by statute.  The Department cannot exercise repayment
discretion for fraud overpayments and these amounts are subject
to all collection procedures.

(2)  Week of Fraud.
(a)  A "week of fraud" shall include each week any benefits

were received due to fraud.  The only exception to this is if the
fraud occurred during the waiting week causing the next eligible
week to become the new waiting week.  In that case, the new
waiting week will not be considered as a week of fraud for
disqualification purposes.  However, because the new waiting
week is a non-payable week, any benefits received during that
week will be assessed as an overpayment and because the
overpayment was as a result of fraud, a fraud penalty will also
be assessed.

(b)  If a claimant commits a fraudulent act during one
week, and benefits are paid in later weeks which would not have
been paid but for the original fraud, each week wherein benefits
were paid is a week of fraud subject to an overpayment
determination, a penalty and a disqualification period.

(c)  If the only week of fraud was the waiting week and no
benefit payments were made, there will be no disqualification
period.

(3)  Disqualification Period.
(a)  The claimant is ineligible for benefits for a period of 13

weeks for the first week of fraud.  For each additional week of
fraud, the claimant will be ineligible for benefits for an
additional six weeks.  The total number of weeks of
disqualification will not exceed 49 weeks for each fraud
determination.  The Department will issue a fraud determination
on all weeks of fraud the Department knows about at the time of
the determination.

(b)  The disqualification period begins the Sunday
following the date the Department fraud determination is made.

(4)  Overpayment and Penalty.
(a)  For any fraud decision where the initial fraud

determination was issued on or before June 30, 2004, the
claimant shall repay to the division an overpayment which is
equal to the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil penalty,
the amount of benefits received as a direct result of fraud.
"Benefits actually received" means the benefits paid or
constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment,
deducted at the request of the claimant to pay income taxes, or
used as a payment to the Office of Recovery Services for child
support obligations or other payments as required by law.  For
example: The claimant has a weekly benefit amount of $100 and
reports no earnings during a week when he or she actually had
$50 in reportable earnings. Because a claimant may earn up to
30% of his or her weekly benefit amount with no deduction, the
claimant was entitled to receive $80 for that week and was thus
overpaid the amount of $20.  If the elements of fraud are
established, the claimant is disqualified during that week of
fraud and all benefits paid for that week are considered an
overpayment.  The claimant would also be liable to repay, as a
civil penalty, the $20 received by direct reason of fraud.
Therefore, in this example, the claimant would be liable for a
total overpayment and penalty of $120, an amount that would
have to be repaid in its entirety before the claimant would be
eligible for any further waiting week credit or unemployment
benefits.  The claimant would also be subject to a 13-week
penalty period.

(b)  For all fraud decisions where the initial department
determination is issued on or after July 1, 2004, the claimant
shall repay to the division the overpayment and, as a civil
penalty, an amount equal to the overpayment.  The overpayment
in this subparagraph is the amount of benefits the claimant

received by direct reason of fraud.  In the example in subsection
(3)(a) of this section, the overpayment would be $20 and the
penalty would be $20 for a total due of $40.  The overpayment
and penalty would have to be repaid in its entirety before the
claimant would be eligible for any further waiting week credit
or unemployment benefits.  The claimant would also be subject
to a 13-week penalty period.

(5)  Additional Penalties.  Criminal prosecution of fraud
may be pursued as provided by Subsection 35A-4-104(1) in
addition to the administrative penalties.

R994-406-404.  Repayment and Collection of Fraud
Overpayments and Penalties.

Fraud overpayments and penalties will be collected in
accordance with rule R994-406-302 except that a warrant will
always issue in fraud overpayments even if the claimant enters
into an installment agreement and is current in the monthly
payments.  Fraud overpayments and penalties may also be
collected by civil action or warrant as provided by Subsections
35A-4-305(3) and 35A-4-305(5), respectively.  The Department
may use unemployment insurance benefits payable for weeks
prior to the penalty period to reduce overpayments and
penalties.

R994-406-405.  Future Eligibility in Fraud Cases.
A claimant is ineligible for unemployment benefits or

waiting week credit after a disqualification for fraud until any
overpayment and penalty established in conjunction with the
disqualification has been satisfied in full.  Wage credits earned
by the claimant cannot be used to pay benefits or transferred to
another state until the overpayment and penalty are satisfied.
An outstanding overpayment or penalty may NOT be satisfied
by deductions from benefit payments for weeks claimed after the
disqualification period ends, as a claimant is precluded from
receiving any future benefits or waiting week credit as long as
there is an outstanding fraud overpayment.  However, a claimant
may be permitted to file a new claim to preserve a particular
benefit year.  An overpayment is considered satisfied as of the
beginning of the week during which payment is received by the
Department.  Benefits will be allowed as of the effective date of
the new claim if a claimant repays the overpayment and penalty
within seven days of the date the notice of the outstanding
overpayment and penalty is mailed.

R994-406-406.  Agency Error in Determining
Disqualification Periods.

If the division has sufficient evidence to assess a
disqualification prior to paying benefits, but fails to take action,
a fraud disqualification will not be assessed even if the claimant
provided false or information or deliberate omissions.  The
resulting overpayment will be assessed under the provisions of
Subsections 35A-4-406(4)(b) or 35A-4-406(5)(a).
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