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R68.  Agriculture and Food, Plant Industry.
R68-7.  Utah Pesticide Control Act.
R68-7-1.  Authority.

Promulgated under authority of Section 4-14-6.

R68-7-2.  Registration of Products.
All pesticide products distributed in Utah shall be officially

registered annually with the Utah Department of Agriculture and
Food.

(1) Application for registration shall be made to the
department on forms prescribed and provided by them and shall
include the following information:

(a)  The name and address of the applicant and the name
and address of the person whose name will appear on the label,
if other than the applicant.

(b)  The name of the pesticide.
(c)  A complete copy of the label which will appear on the

pesticide.
(2)  The department may require submission of the

complete formula of any pesticide if it is deemed necessary for
administration of the Utah Pesticide Control Act.  If it appears
to the department that the composition of the product is such as
to warrant the proposed claims for it, and if the product and its
labeling and any other information which may be required to be
submitted comply with the requirements of the act, the product
shall be registered.

(3)  The registrant is responsible for the accuracy and
completeness of all information submitted concerning
application for registration of a pesticide.

(4)  Once a pesticide is registered under the Act, no further
registration is required:  Provided that,

(a)  the product remains in the manufacturer's or registrant's
original container; and

(b)  the claims made for it, the directions for its use, and
other labeling information do not differ in substance from the
representations made in connection with the registration.

(5)  Whenever the name of a pesticide product is changed
or there are changes in the product ingredients, a new
registration shall be required.  Other labeling changes shall not
require re-registration, but the registrant shall submit copies of
all changes to the department as soon as they are effective.

(6)  Whenever a registered pesticide product is to be
discontinued for any reason, except when suspended or canceled
by the U.S. Environmental Protection Agency (EPA), the Utah
Department of Agriculture and Food requires said product to be
registered for two years from date of the notice of
discontinuation.  When a product is found in commercial trade
after the discontinuation period, the department will require that
the registrant register said product as outlined in Chapter 14,
Utah Pesticide Control Act, 4-14-3(1).

(7) The department may exempt any pesticide that is
determined either (1) to be adequately regulated by another
federal agency, or (2)  be of a character which is unnecessary to
subject to Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA).

(8)  A registrant who desires to register a pesticide to meet
special local needs pursuant to Section 24(c) of FIFRA shall
comply with Section 4-14-3 of the Utah Pesticide Control Act.

(9)  No registration is required for a pesticide distributed in
Utah pursuant to an experimental use permit issued by the EPA
or under Section 4-14-5 of the Utah Pesticide Control Act.

(10)  A registration fee determined by the department,
pursuant to Subsection 4-2-2(2), shall be paid annually for each
product, regardless of the number of products registered per
applicant.

(11)  Each registration is renewed for a period of one year
upon payment of the annual renewal fee determined by the
department, pursuant to Subsection 4-2-2(2).  It shall be paid on
or before June 30 of each year.  If the renewal of a pesticide

registration is not received prior to July 1 of that year, an
additional fee determined by the department pursuant to
Subsection 4-2-2(2), shall be assessed and added to the original
registration fee and shall be paid by the applicant before the
registration renewal for that pesticide shall be issued.

R68-7-3.  Product Labeling.
(A)  Each container of pesticide distributed in Utah shall

bear a label showing the information set forth in Section 4-14-4.
(B)  All pesticide labels shall contain statements, words,

graphic material, and any other information required by the
EPA.

R68-7-4.  Classification of Pesticides.
The commissioner shall classify all pesticide products

registered in Utah for "restricted use" or "general use" according
to standards consistent with Section 3 of FIFRA.  The
commissioner shall consider all pesticides and uses classified as
restricted by the EPA to be restricted in the State of Utah.  He
may also restrict the use of additional pesticides if he finds that
the characteristics of such pesticides require that their uses be
restricted to prevent damage to property other than the property
to which they are directly applied or to persons, animals, crops
or vegetation other than the pests which they are intended to
destroy.  Individuals not appropriately certified are prohibited
from using restricted-use pesticides, with the exception of those
competent individuals working under the direct supervision of
a certified private applicator.

R68-7-5.  Classification of Pesticide Applicators.
Pesticide applicators shall be classified as commercial,

non-commercial, or private applicators according to the
following criteria:

(1)  Commercial Applicator - any person who uses any
pesticide for hire or compensation.

(2)  Non-commercial Applicator - any person working as
an individual or an employee of a firm, entity or government
agency who uses or demonstrates the use of any restricted-use
pesticide and who does not qualify as a private applicator, nor
require a commercial applicator's license.

(3)  Private Applicator - any person or his employer who
uses or supervises the use of any restricted-use pesticide for the
purpose of producing any agricultural commodity on property
owned or rented by him or his employer or (if applied without
compensation other than trading of services between producers
of agricultural commodities) on the property of another person.

R68-7-6. Categorization of Pesticide Applicators.
Applicators shall be categorized in one or more of the

categories defined below, based on the application site and the
type of work they perform.

(1)  Agricultural Pest Control.
(a)  Plant. This category includes applicators using

pesticides to control pests in the production of agricultural crops
including, but not limited to, field crops, vegetables, fruits,
pasture, rangelands, and non-crop agricultural lands.

(b)  Animal. This category includes applicators using
pesticides on animals including, but not limited to, beef and
dairy cattle, swine, sheep, horses, goats, poultry, and to places
on or in which animals inhabit. Doctors of veterinary medicine
or their employees engaged in the business of applying
pesticides for hire, publicly representing themselves as pesticide
applicators or engaged in large-scale use of pesticides, are
included in this category.

(2)  Forest Pest Control. This category includes applicators
using pesticides in forests, forest nurseries, and forest seed-
producing areas.

(3)  Ornamental and Turf Pest Control. This category
includes applicators using pesticides to control pests in the
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maintenance and production of ornamental trees, shrubs, flowers
and turf. This includes controlling pests on home foundations,
sidewalks, driveways, and other similar locations.

(4)  Seed Treatment. This category includes applicators
using pesticides on seeds.

(5)  Aquatic Pest Control.
(a)  Surface Water: This category includes applicators

applying pesticides to standing or running water, excluding
applicators engaged in public health-related activities included
in R68-7-6(8).

(b)  Sewer Root Control: This category includes applicators
using pesticides to control roots in sewers or in related systems.

(6)  Right-of-Way Pest Control.  This category includes
applicators using pesticides in the maintenance of public roads,
electric power lines, pipelines, railway rights-of-way, or other
similar areas.

(7)  Structural and Health-related Pest Control.  This
category excludes any fumigation pesticide application and is
limited to applicators using pesticides in, on, or around food
handling establishments; human dwellings; institutions, such as
schools and hospitals; industrial establishments, including
warehouses, storage units and any other structures and adjacent
areas, public or private; to control household pests, fabric pests,
and stored-product pests and to protect stored, processed and
manufactured products. This category includes vertebrate pest
control in and around buildings.

(8)  Public Health Pest Control. This category includes
applicators applying the use of pesticides in public- health
programs for the management and control of pests having
medical and public-health importance.

(9)  Regulatory Pest Control.
(a)  This category is limited to state and federal, employees

or persons under their direct supervision, who apply pesticides
in a mechanical ejection device, or other methods to control
regulated pests.

(b)  This category is limited to state and federal, employees
or persons under their direct supervision, who apply pesticides
in a protective collar, or other methods to control regulated
pests.

(10)  Demonstration, Consultation and Research Pest
Control.  This category includes individuals who demonstrate or
provide instruction to the public in the proper use, techniques,
benefits and methods of applying restricted-use pesticides. This
category includes, but is not limited to agricultural compliance
specialists, extension personnel, commercial representatives,
consultants and advisors, and persons conducting field research
with restricted-use pesticides.  In addition, they shall meet the
specific standards that may be applicable to their particular
activity.

(11)  Aerial Application Pest Control.  This category
includes applicators applying pesticides by aircraft.  Aerial
applicators are required to be certified in the Aerial-Application
Pest-Control Category and any other categories of intended
application.

(12)  Vertebrate Animal Pest Control.  This category
includes applicators applying pesticides in the control of
vertebrate pests outdoors, such as rodents, birds, bats, predators
or domestic animals.

(13)  Fumigation/Stored-Commodities Pest Control.  This
category includes applicators using fumigants to control pests in
soils, structures, railroad cars, stored grains, manufactured
products, grain elevators, flour mills, and similar areas and
items.

(14)  Wood-Preservation Pest Control.  This category
includes applicators who apply wood-preservative pesticides to
wood products, such as fence posts, electrical poles, railroad
ties, or any other form of wood products.

(15)  Wood-Destroying Organisms Pest Control.  This
category includes applicators using pesticides to control

termites, carpenter ants, wood-boring or tunneling insects, bees,
wasps, wood-decaying fungi and any other pests destroying
wood products.

R68-7-7.  Standards of Competence for Certification of
Applicators.

Applicators must show competence in the use and handling
of pesticides according to the hazards involved in their
particular classification by passing the tests and becoming
certified as outlined in R68-7-8. Upon their becoming certified,
the department will issue a license which will qualify an
applicator to purchase and apply pesticides in the appropriate
classification.  Standards for certification of applicators as
classified in R68-7-4 have been established by the EPA and
such standards shall be a minimum for certification of
applicators in the State of Utah.

(1)  Commercial and Non-Commercial Applicators.
Commercial and non-commercial applicators shall

demonstrate practical knowledge by written examination(s) of
the principles and practices of pest control and safe use, storage
and transportation of pesticides, to include the general standards
applicable to all categories and the standards specifically
identified for each category or subcategory designated by the
applicant, as set forth in 40 CFR, Section 171.4 and the EPA
approved Utah State Plan for certification of pesticide
applicators. In addition, applicators applying pesticides by
aircraft shall be examined on the additional standards
specifically identified for this method of application as set forth
herein.

(a)  Exemptions.  The standards for commercial and non-
commercial applicators do not apply to the following persons
for purposes of these rules:

(i)  Persons conducting laboratory-type research involving
pesticides; and

(ii)  Doctors of medicine and doctors of veterinary
medicine applying pesticides or drugs or medication during the
course of their normal practice and who do not publicly
represent themselves as pesticide applicators.

(2)  Aerial Application. Additional Standards.
Applicators shall demonstrate by examination practical

knowledge of pest control in a wide variety of environments.
These may include, but are not limited to, agricultural
properties, rangelands, forestlands, and marshlands. Applicators
must have the knowledge of the significance of drift and of the
potential for non-target injury and the environmental
contamination.  Applicators shall demonstrate competency as
required by the general standards for all categories of certified
commercial and non-commercial applicators. They shall comply
with all standards set forth by the Federal Aviation
Administration (FAA) and submit proof of current registration
by that agency as a requirement for licensing as an aerial
applicator.

(3)  Private Applicators. Private applicators shall show
practical knowledge of the principles and practices of pest
control and the safe use of pesticides, to include the standards
for certification of private applicators as set forth in 40 CFR
Section 171.5. In addition, private applicators applying
restricted-use pesticides by aircraft shall show practical
knowledge of the additional standards specifically identified for
that method of application in R68-7-6(11) of these rules.

(4)  Supervision of Non-Certified Applicators by Certified
Private Applicators.

(a)  A certified private applicator that functions in a
supervisory role shall be responsible for the actions of any non-
certified applicators under his instruction and control.

(b)  A certified private applicator shall provide written or
oral instruction for the application of a restricted-use pesticide
applied by a non-certified applicator under his supervision when
the certified applicator is not required to be physically present.
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If an applicator cannot read, instructions shall be given in a
language understood by the applicator.  The instructions shall
include procedures for contacting the certified applicator in the
event he is needed.

(5)  The certified applicator shall be physically present to
supervise the application of a restricted-use pesticide by a non-
certified applicator if such presence is required by the label of
the pesticide being applied.

R68-7-8.  Certification Procedures.
(A)  Commercial Applicators.
(1)  License Required.  No person shall apply any pesticide

for hire or compensation to the lands of another at any time
without becoming certified and obtaining a commercial
applicator's license and a pesticide applicator business license as
described in 4-14-13 issued by the department, or working for
a company which has already attained such business license.

(2) The pesticide applicator business fee will be determined
by the number of commercial pesticide applicators employed by
the business. The fee ranges are 1-4 commercial pesticide
applicators, 2-5 commercial pesticide applicators and 10 or
more commercial pesticide applicators.

Application for such licenses shall be made in writing on
an approved form obtained from the department and shall
include such information as prescribed by the department.  Each
individual performing the physical act of applying pesticides for
hire or compensation must be licensed.  An applicator and
business license fee determined by the department, pursuant to
Subsection 4-2-2(2), shall be assessed at the time of certification
and recertification.

(3)  Written Examination. An applicant for a commercial
pesticide license shall demonstrate competency and knowledge
of pesticide applications by passing the appropriate written
examinations.  Examination and educational-material fees
determined by the department, pursuant to Subsection 4-2-2(2),
shall be assessed at the time of certification and recertification.
Any person applying to become certified or recertified must
demonstrate the ability to: (a) read and understand three or more
sets of pesticide label directions from pesticide containers
randomly chosen by division personnel, and (b) demonstrate
competency and knowledge of mixing and applying pesticides
in a safe way.  All applicants for a commercial applicator license
must pass the general examination and the examination(s)
pertaining to the category(s) for which they desire to be
licensed.  Certification examinations shall be conducted by
representatives of the commissioner by appointment.  A score of
70 or above is required to pass any written examination.  A
score of less than 70 on the general standards or category
examinations shall result in denial of certification of that test.
A person must pass the general and at least one category
examination before becoming certified. An applicant scoring
less than 65% on any examination must wait three days before
retesting on that examination.  A person scoring from 65% to
69% may retake the test again the same day, schedule
permitting.

(4)  License Issuance.  If the department finds the applicant
qualified to apply pesticides in the classifications applied for
and for which the prescribed fee(s) have been paid, the
department shall issue a commercial applicator's license. The
license shall expire December 31 of each year unless it has been
revoked or suspended prior by the commissioner for cause,
which may include any of the unlawful acts given in R68-7-11.
If an application for a commercial license is denied the applicant
shall be informed of the reason.  The applicator is required to
have their license in their immediate possession at all times
when making a pesticide application.  If the applicator requests
a duplicate license from the Department of Agriculture and
Food, a fee determined by the department pursuant to
Subsection 4-2-2(2), must be paid before a replacement license

will be issued.  A pesticide applicator business license shall be
required for each pesticide business location with applicators
working in the state.

(5)  Any new applicator or applicator business license
licensing after November 1 will be licensed for the remainder of
that year and the following calendar year.

(6)  License Renewal, Recertification.
(a)  A license will be renewed without examination if the

renewal notice is received by the Utah Department of
Agriculture and Food of prior to January 1 of any year.

(b)  If the renewal notice is received after January 1 but
before (March 1), individuals will be required to pay the late
fee, and no re-examination will be required.

(c)  If the renewal notice is received after March 1,
individuals will be required to recertify according to the original
pesticide-applicator certification procedures.

Each license shall expire on December 31 of the year of its
issuance. Commercial applicators may voluntarily pay a
triennial license fee in lieu of the annual license fee.
Commercial applicators must recertify every three years, and be
subject to re-examination at any time.  Information that may be
required to insure a continuing level of competence and ability
to use pesticides safely and properly due to changing
technology, and to satisfy certification requirements as
described herein, or meet any other requirements specified by
the commissioner shall be added to this rule as often as
necessary.

(d)  Recertification options:
(i)  Complete the original certification process of taking the

required general and category test(s) and passing each required
test with a score of 70% or above or;

(ii)  Attend approved recertification courses and pass the
required category examinations with a score of 70% or above
or;

(iii)  Participate in approved continuing education courses
and accumulate 24 credits during the valid three years of
certification.

(7)  Records Maintained.  Commercial applicators shall
keep and maintain records of each pesticide application.  These
records must be recorded within 24 hours after the pesticide
application is made.  These application records must include the
following information:

(a)  Name and address of property owner;
(b)  Location of treatment site, if different from (a);
(c)  The month, day and year when the pesticide was

applied;
(d)  Brand name of pesticide, EPA registration number,

rate of pesticide applied per unit area and total amount of
pesticide used;

(e)  Purpose of application;
(f)  The name, address and license number of the certified

applicator who applied the pesticide.
Such records shall be kept for a period of two years from

the date of application of the pesticide and shall be available for
inspection by the commissioner's designee at reasonable times.
The commissioner's designee shall, upon request, be furnished
a copy of such records by the commercial applicator.

(8)  Exemption.
The provisions of this section relating to licenses and

requirements for their issuance do not apply to a person
applying pesticides for his neighbors provided he operates and
maintains pesticide application equipment for his own use, is
not engaged in the business of applying pesticides for hire or
compensation, does not publicly represent himself as a pesticide
applicator, and operates his pesticide application equipment
only in the vicinity of his owned or rented property for the
accommodation of his neighbors; provided, however, that when
such persons use a restricted-use pesticide, they shall comply
with the certification requirements specified herein.
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(B)  Non-Commercial Applicators.
(1)  License Required.  No non-commercial applicator shall

use or demonstrate the use of any restricted-use pesticide
without becoming certified and obtaining a non-commercial
applicator's license issued by the department.  Application for
such license shall be made in writing on an approved form
obtained from the department and shall include such information
as is prescribed by the department.  Each individual performing
the physical act of applying restricted-use pesticides must be
licensed.

(2)  Written Examination.  An applicant for a non-
commercial pesticide license shall demonstrate to the
department competency and knowledge of pesticides and their
applications by passing the appropriate written examinations.
Examination and educational-material fees determined by the
department pursuant to Subsection 4-2-2(2), shall be assessed at
the time an individual takes the general and category tests.  All
applicants for a non-commercial applicator license must
successfully pass a general examination based upon standards
applicable to all categories.  After passing the general
examination, applicants must pass the examination(s) pertaining
to the category(s) for which they desire to be licensed.
Certification examinations shall be conducted by representatives
of the commissioner by appointment.  A score of 70 percent or
above is required for passing any written examination.  A score
of less than 70 percent on the general or category examinations
shall result in denial of certification in that category.  A person
must pass the general and at least one category examination
before becoming certified.  An applicator scoring less than 65
percent on any examination must wait three days before
retesting on that examination.  A person scoring from 65% to
69% may retake the test again the same day, schedule
permitting.  Any person applying to become certified or
recertified must demonstrate the ability to:  (a) read and
understand three or more sets of pesticide label directions from
pesticide containers randomly chosen by division personnel, and
(b) demonstrate competency and knowledge of mixing and
applying pesticides in a safe way.

(3)  License Issuance.  If the department finds the applicant
qualified to apply pesticides in the classification(s) applied for,
the department shall issue a non-commercial applicator's license
limited to such activities and classifications applied for.  A
prescribed examination and educational material fees shall be
required.  The applicator is required to have his/her license in
his/her immediate possession at all times when making a
pesticide application.

If the applicator requests a duplicate license from the
Department of Agriculture and Food, a fee as determined by the
department pursuant to Subsection 4-2-2(2), must be paid before
a replacement license will be issued.  The license shall expire
December 31, three calendar years after the issuance of the
certification, unless it has been suspended or revoked by the
commissioner for cause, which may include any of the unlawful
acts given in R68-7-11.  If an application for a non-commercial
license is denied the applicant shall be informed of the reason.

(4)  Any new applicator licensing after November 1 will be
licensed for the remainder of that year and the following
calendar year.

(5)  License Renewal, Recertification.  Non-commercial
applicators must recertify every three years, and be subject to re-
examination at any time.  Information that may be required to
insure a continuing level of competence and ability to use
pesticides safely and properly due to changing technology, and
to satisfying certification requirements as described herein, or
any other requirements specified by the commissioner shall be
added to this rule as often as necessary.

Recertification options are:
(a)  Complete the original certification process of taking the

required general and category test(s) and passing each required

test with a score of 70% or above or;
(b)  Attend approved recertification courses and pass the

required category test(s) with a score of 70% or above or;
(c)  Participate in approved continuing education courses

and accumulate 24 credits during the valid three years of
certification.

(6)  Records Maintained.  Non-commercial applicators
shall keep and maintain records of each application of any
restricted-use pesticides.  These application records must be
recorded within 24 hours after the pesticide application is made.
These records must include the following information:

(a)  Name and address of property owner;
(b)  Location of treatment site, if different from (a);
(c)  The month, day and year when the pesticide was

applied;
(d)  Brand name of pesticide, EPA registration number,

rate of pesticide applied per unit area, and total amount of
pesticide used;

(e)  Purpose of application;
(f)  The name, address, and license number of the certified

applicator who applied the pesticide.
Such records shall be kept for a period of two years from

the date of application of the pesticide and shall be available for
inspection by the commissioner's designee at reasonable times.
The commissioner's designee shall, upon request, be furnished
a copy of such records by the non-commercial applicator.

(7)  Exemption.  The provisions of this section shall not
apply to persons conducting laboratory research involving
restricted-use pesticides as drugs or medication during the
course of their normal practice.  Non-Commercial applicators
engaged in public-health related activities are exempt from
recording the name and address of property owners, but are
required to document a detailed description of treatment areas
by using such means as GPS coordinates or other locality
descriptions for record keeping purposes.

(C)  Private Applicators.
(1)  License Required.  No private applicator shall

purchase, use or supervise the use of any restricted-use pesticide
without a private applicator's license issued by the department.
Issuance of such license shall be conditioned upon the
applicator's complying with the certification requirements
determined by the department as necessary to prevent
unreasonable adverse effects on the environment, including
injury to the applicator or other persons.  Application for a
license shall be made in writing on a designated form obtained
from the department.

(2)  Certification Methods. Any person applying to become
licensed must demonstrate the ability to:  (a) read and
understand three or more sets of pesticide label directions from
pesticide containers randomly chosen by division personnel, and
(b) demonstrate competency and knowledge of mixing and
applying pesticides in a safe way.  All first-time Private
Applicators must successfully pass a written test.  A score of 70
percent or above is required for passing any written test.  A
score of less than 70 percent will result in the denial of
certification.  A person must pass the general and at least one
category examination before becoming certified.  An applicator
scoring less than 65% on any examination must wait three days
before retesting on that examination.  A person scoring from
65% to 69% may retake the test again the same day, schedule
permitting.

(3)  Emergency-Use Permit.  A single restricted-use
pesticide may be purchased and used by a non-certified person
on a one-time-only basis if an emergency control situation is
shown to exist.  Before purchasing the product, the applicant
shall participate in a discussion concerning safe use of the
specific product with a representative of the Utah Department
of Agriculture and Food.  Following an adequate discussion of
same, the Department of Agriculture and Food may issue the
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applicant a permit to purchase and use the product on a specific
site on a one-time-only basis.  The applicant shall be required to
become certified before being authorized to further purchase and
use restricted-use pesticides.

(4)  License Issuance.  If the department finds the applicant
qualified to apply pesticides, the applicant shall be issued a
private applicator's license.  Examination and educational-
material fees determined by the department pursuant to
Subsection 4-2-2(2), shall be assessed at the time of certification
and recertification.  The license issued by the commissioner
shall expire on December 31, three calendar years after issuance,
unless the license has been revoked or suspended by the
commissioner.  If an application for a private license is denied,
the applicant shall be informed of the reason.  If the applicator
requests replacement from the Department of Agriculture and
Food, a fee determined by the department pursuant to
Subsection 4-2-2(2), must be paid before a replacement license
will be issued.

(5)  Any new applicator licensing after November 1 will be
licensed for the remainder of that year and the following
calendar year.

(6)  License Renewal, Recertification.  A person applying
to recertify must demonstrate the ability to:  (a) read and
understand three or more sets of pesticide label directions from
pesticide containers randomly chosen by division personnel, and
(b) demonstrate the mixing and application of pesticides in a
safe way.  All certified private applicators must recertify every
three years, or more frequently if determined necessary by the
department, by satisfying any of the following procedures or any
other requirements specified by the department.

(a)  Training Course.  Completion of a training course
approved by the Utah Department of Agriculture and Food
which may require passing a written test with a score of 70% or
above or;

(b)  Self-Study Program.  Successful completion of an
approved written test.  A passing score of 70 percent or above
is required or;

(c)  Written Examination.  Successful completion of an
approved written test.  A score of 70 percent or above is
required to pass or;

(d)  Accumulate nine credits of approved continuing
education during the valid three years of certification.

(D)  Employees of Federal Agencies.  Federal Government
Employees wishing to be certified in Utah shall be required to
qualify as non-commercial applicators by passing the
appropriate examinations, unless such requirement is waived
upon presentation of adequate evidence of certification in the
appropriate categories from another state with comparable
certification requirements.  In the event a federal agency
develops an applicator certification plan which meets the Utah
certification standards, employees of that agency who become
certified under that plan may qualify for certification in the State
of Utah.

(E)  Certification of Out-of-State Applicants.
When a pesticide applicator is certified under an approved

state plan of another state and desires to apply pesticides in
Utah, he/she shall make application to the department and shall
include, along with the proper fee and any other details required
by the Act or these rules, a true copy of his credentials as proof
of certification in the person's state of residence and a letter from
that state's department of agriculture stating that he/she has not
been convicted of a violation of any pesticide law and is
currently licensed as a pesticide applicator in that state.  The
department may upon review of the credentials, issue a Utah
certification to the applicator in accordance with the use
situations for which the applicator is certified in another state
without requiring determination of competency; provided that
the state having certified the applicator will similarly certify
holders of Utah licenses or certificates and has entered into a

reciprocal agreement with the State of Utah.  Out-of-state
pesticide applicators who operate in Utah will be subject to all
Utah laws and rules.

R68-7-9.  Dealer Licensing.
(A)  In order to facilitate rules of the distribution and sale

of restricted-use pesticides, it is necessary to license dealers who
dispense such materials.

(1)  License Required.
It shall be unlawful for any person to act in the capacity of

a restricted-use pesticide dealer, or advertise as, or presume to
act as such a dealer at any time without first having obtained an
annual license from the department.  A license shall be required
for each location or outlet located within this state from which
such pesticides are distributed; provided, that any manufacturer,
registrant or distributor who has no pesticide dealer outlet
licensed within this state and who distributes a restricted-use
pesticide directly into this state shall obtain a pesticide dealer's
license for his principal out-of-state location or outlet; provided
further, that any manufacturer, registrant or distributor who sells
only through or to a pesticide dealer is not required to obtain a
pesticide dealer's license.

(2)  License Issuance.  Application for a pesticide dealer's
license shall be on a form prescribed by the department and
shall be accompanied by a license fee determined by the
department pursuant to subsection 4-2-2(2).  If the department
finds the applicant qualified to sell or distribute restricted-use
pesticides and the applicant has paid the prescribed license fee,
the department shall issue a restricted-use pesticides dealer's
license.  Pesticide dealers may voluntarily pay a triennial license
fee in lieu of the annual license fee.  This license shall expire
December 31 of each year, unless it has been previously
revoked or suspended by the commissioner for causes which
may include any of the unlawful acts included in R68-7-11.

(3)  License Renewal.  License-renewal fees are payable
annually before January 1.  Pesticide dealers may voluntarily
pay a triennial license fee in lieu of the annual license fee.  If the
renewal of a pesticide dealer's license is not received prior to
January 1 of any one year, an additional fee determined by the
department pursuant to Subsection 4-2-2(2), shall be assessed
and added to the original license fee and shall be paid by the
applicant before the license renewal shall be issued.

(4)  Records Maintained.  Each dealer outlet licensed to
sell restricted-use pesticides shall be required by the department
to maintain a restricted-use pesticide sales register by entering
all restricted-use pesticide sales into the register at the time of
sale.  A register form, provided by the department, shall include
the following information:

(a)  The name and address of the purchaser.
(b)  Brand name of restricted-use pesticide purchased.
(c)  EPA registration number of restricted-use pesticide

purchased.
(d)  Month, day and year of purchase.
(e)  Quantity purchased.
(f)  Signature and license number of the purchaser,

pesticide category, expiration date of license, or signature of
purchaser's agent (uncertified person) if letter of authorization
is on file.  Letter of authorization must include names of agents,
signature and license number of purchaser.

Such records shall be kept for a period of two years from
the date of restricted-use pesticide sale and shall be available for
inspection by the commissioner's designee at reasonable times.
The commissioner's designee, upon request, shall be furnished
a copy of such records by the restricted-use pesticide dealer.

(5)  Exemption.  Provisions of this section shall not apply
to: (a) a licensed pesticide applicator who sells restricted-use
pesticides only as an integral part of his pesticide application
service when such pesticides are dispensed only through
equipment used for such pesticide application (b) Federal, state,
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county, or municipal agency which provide restricted-use
pesticides only for its own programs shall be exempt from the
license fee but must meet all other requirements of a pesticide
dealer.

(6)  Responsible for Acts of Employees.  Each pesticide
dealer shall be responsible for the acts of each person employed
by him in the solicitation and sale of restricted-use pesticides
and all claims and recommendations for use of restricted-use
pesticides.  A dealer's license shall be subject to denial,
suspension or revocation for any violation of the Pesticide
Control Act or rules promulgated thereunder, whether
committed by the dealer or by the dealer's officer, agent, or
employee.

R68-7-10.  Transportation, Storage and Disposal of
Pesticides and Pesticide Containers.

No person shall transport, store, or dispose of any pesticide
or pesticide containers in such a manner as to cause injury to
humans, vegetation, crops, livestock, wildlife or beneficial
insects or to pollute any waterway in a manner harmful to any
wildlife therein.

R68-7-11.  Unlawful Acts.
Any person who has committed any of the following acts

is in violation of the Utah Pesticide Control Act or rules
promulgated thereunder and is subject to penalties provided for
in Sections 4-2-2 through 4-2-15:

(1)  Made false or fraudulent claims through any media
misrepresenting the effect of pesticides or methods to be
utilized;

(2)  Applied known ineffective or improper pesticides;
(3)  Operated in a faulty, careless or negligent manner;
(4)  Neglected or, after notice, refused to comply with the

provisions of the Act, these rules or of any lawful order of the
department;

(5)  Refused or neglected to keep and maintain records
required by these rules, or to make reports when and as required;

(6)  Made false or fraudulent records, invoices or reports;
(7)  Engaged in the business of applying a pesticide for hire

or compensation on the lands of another without having a valid
commercial applicator's license;

(8)  Used, or supervised the use of, a pesticide which is
restricted to use by "certified applicators" without having
qualified as a certified applicator;

(9)  Used fraud or misrepresentation in making application
for, or renewal of, a registration, license, permit or certification;

(10)  Refused or neglected to comply with any limitations
or restrictions on or in a duly issued license or permit;

(11)  Used or caused to be used any pesticide in a manner
inconsistent with its labeling or rules of the department if those
rules further restrict the uses provided on the labeling;

(12)  Aided or abetted a licensed or an unlicensed person
to evade the provisions of the Act; conspired with such a
licensed or an unlicensed person to evade the provisions of the
Act; or allowed one's license or permit to be used by another
person;

(13)  Impersonated any federal, state, county, or other
government official;

(14)  Distributed any pesticide labeled for restricted use to
any person unless such person or his agent has a valid license,
or permit to use, supervise the use, or distribute restricted-use
pesticide;

(15)  Applied pesticides onto any land without the consent
of the owner or person in possession thereof; except, for
governmental agencies which must abate a public health
problem.

(16)  For an applicator to apply a termiticide at less than
label rate.

(17)  For an employer of a commercial or non-commercial

applicator to allow an employee to apply pesticide before that
individual has successfully completed the prescribed pesticide
certification procedures.

(18)  For a pesticide applicator not to have his/her current
license in his/her immediate possession at all times when
making a pesticide application.

(19)  To allow an application of pesticide to run off, or drift
from the target area to cause plant, animal, human or property
damage.

(20)  Refused or neglected to register a pesticide applicator
business with the Utah Department of Agriculture and Food.

(21)  To handle or apply any registered pesticide for which
the person does not have an appropriate, complete, or legible
label at hand.

KEY:  inspections, pesticides
October 9, 2008 4-14-6
Notice of Continuation March 16, 2006
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R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope, Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2)  "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor and to serve beer.

(3)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(4)  "COUNTER" means a level surface on which patrons
consume food.

(5)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(8)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(9)  "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(10) "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn.

(11)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(12)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(13)  "MANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(14)  "MEMBER" means an individual who regularly pays
dues to a private club. Member does not include any corporation
or other business enterprise or association, or any other group or
association.

(15)  "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, airport lounge, on-premise
banquet premises, private club, on-premise beer retailer, single
event permitted area, temporary special event beer permitted
area, or public service special use permitted area that has been
designated by the department as an alcoholic beverage selling
area.  It also means that portion of an establishment that sells
beer for off-premise consumption where the beer is displayed or
offered for sale.

(16)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(17)  "RESPONDENT" means a department licensee, or

permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(18)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(19)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and
municipal and county ordinances relating to the manufacture,
possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(20)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(21)  "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning:  Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3.  General Policies.
(1)  Official State Label.
Pursuant to Section 32A-1-109(6)(m), the department shall

affix an official state label to every container of liquor that is at
least 187 ml sold in the state, and to every box containing
containers of liquor under 187 ml in size. Removal of the label
is prohibited.

(2)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(3)  Manner of Paying Fees.
Payment of all fees for licenses or permits, or renewals

thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier's check, United
States post office money order, or personal check.

(4)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(5)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(6)  Returned Checks.
(a)  The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(i)  insufficient funds;
(ii)  refer to maker; or
(iii)  account closed.
(b)  Receipt of a check payable to the department which is

returned by the bank for any of the reasons listed in Subsection
(6)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of the license or permit, or
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termination of the package agency contract, and the forfeiture of
the licensee's, permittee's, or package agent's bond.

(c)  In addition to the remedies listed in Subsection (6)(b),
the department shall require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis under the following guidelines:

(i)  Except as provided in Subsection (6)(c)(ii):
(A)  two or more returned checks received by the

department from or on behalf of a licensee, permittee, or
package agent within three consecutive months shall require that
the licensee, permittee, or package agent be on "cash only"
status for a period of three to six consecutive months from the
date the department received notice of the second returned
check;

(B)  one returned check received by the department from or
on behalf of a licensee, permittee, or package agent within six
consecutive months after the licensee, permittee, or package
agent has come off "cash only" status shall require that the
licensee, permittee, or package agent be returned to "cash only"
status for an additional period of six to 12 consecutive months
from the date the department received notice of the returned
check;

(C)  one returned check received by the department from or
on behalf of a licensee, permittee, or package agent at any time
after the licensee, permittee, or package agent has come off
"cash only" status for a second time shall require that the
licensee, permittee, or package agent be on "cash only" for an
additional period of 12 to 24 consecutive months from the date
the department received notice of the returned check;

(D)  a returned check received by the department from or
on behalf of an applicant for a license, permit, or package
agency for either an application or initial license or permit fee
shall require that the applicant be on "cash only" status for a
period of three consecutive months from the date the department
received notice of the returned check;

(E)  a returned check received by the department from or
on behalf of a licensee or permittee for a license or permit
renewal fee shall require that the licensee or permittee be on
"cash only" status for a period of three consecutive months from
the date the department received notice of the returned check;

(ii)  a returned check received by the department from or on
behalf of an applicant for or holder of a single event permit or
temporary special event beer permit shall require that the person
or entity that applied for or held the permit be on "cash only"
status for any future events requiring permits from the
commission that are conducted within a period of up to18
consecutive months from the date the department received
notice of the returned check;

(iii)  in instances where the department has discretion with
respect to the length of time a licensee, permittee, or package
agent is on "cash only" status, the department may take into
account:

(A)  the dollar amount of the returned check(s);
(B)  the length of time required to collect the amount owed

the department;
(C)  the number of returned checks received by the

department during the period in question; and
(D)  the amount of the licensee, permittee, or package

agency bond on file with the department in relation to the dollar
amount of the returned check(s).

(iv)  for purposes of this Subsection (6)(c), a licensee,
permittee, or package agent that is on "cash only" status may
make payments to the department in cash, with a cashier's check,
or with a current debit card with an authorized pin number; and

(v)  the department may immediately remove a licensee,
permittee, or package agent from "cash only" status if it is
determined that the cause of the returned check was due to bank
error, and was not the fault of the person tendering the check.

(d)  In addition to the remedies listed in Subsections (6)(a),

(b) and (c), the department may pursue any legal remedies to
effect collection of any returned check.

(7)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.
Notice of all department meetings and public hearings,

other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4)  The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6.  Violation Schedule.
(1)  Authority.  This rule is pursuant to Sections 32A-1-

107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(5),
(6) and (7).  These provisions authorize the commission to
establish criteria and procedures for imposing sanctions against
licensees and permittees and their officers, employees and
agents who violate statutes and commission rules relating to
alcoholic beverages.  For purposes of this rule, holders of
certificates of approval are also considered licensees.  The
commission may revoke or suspend the licenses or permits, and
may impose a fine against a licensee or permittee in addition to
or in lieu of a suspension.  The commission also may impose a
fine against an officer, employee or agent of a licensee or
permittee.  Violations are adjudicated under procedures
contained in Section 32A-1-119 and disciplinary hearing
Section R81-1-7.

(2)  General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3)  Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32A-7-106.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit.  These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit.  Thus, they are not processed in accordance
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with the Administrative Procedures Act, Title 63, Chapter 46b
or Section R81-1-7.  They are administered by issuance of an
order to show cause requiring the licensee or permittee to
provide the commission with proof of qualification to maintain
their license or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:

(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii)  order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(iv)  require a licensee to have a written responsible alcohol
service plan as provided in R81-1-24.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until payment
is made.  Failure of a licensee or permittee to pay a fine or
administrative costs within 30 days of the initial date established
by the commission shall result in the issuance of an order to
show cause why the license or permit should not be revoked and
the licensee's or permittee's compliance bond forfeited.  The
commission shall consider the order to show cause at its next
regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range:  Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved.  Law enforcement or
department compliance officer(s) shall notify management of the
licensee or permittee when verbal warnings are given.

(ii)  Second occurrence of any type of minor violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The

penalty shall range from a $100 to $500 fine for the licensee or
permittee, and a letter of admonishment to a $25 fine for the
officer, employee or agent.

(iii)  Third occurrence of any type of minor violation:  a
one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv)  More than three occurrences of any type of minor
violation:  a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(ii)  Second occurrence of any type of moderate violation:
a three to ten day suspension of the license or permit and a three
to ten day suspension of the employment of the officer,
employee or agent, and/or a $500 to $1000 fine for the licensee
or permittee and up to a $75 fine for the officer, employee or
agent.

(iii)  Third occurrence of any type of moderate violation:
a ten to 20 day suspension of the license or permit and a ten to
20 day suspension of the employment of the officer, employee
or agent, and/or a $1000 to $2000 fine for the licensee or
permittee and up to a $100 fine for the officer, employee or
agent.

(iv)  More than three occurrences of any type of moderate
violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 30 day suspension of the employment of the
officer, employee or agent, and/or a $2000 to $25,000 fine for
the licensee or permittee and up to a $150 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
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suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine for
the officer, employee or agent.

(ii)  Second occurrence of any type of serious violation:  a
ten to 90 day suspension of the license or permit and a ten to 90
day suspension of the employment of the officer, employee or
agent, and/or a $1000 to $9000 fine for the licensee or permittee
and up to a $150 fine for the officer, employee or agent.

(iii)  More than two occurrences of any type of serious
violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32A, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)  More than one occurrence of any type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE

Violation        Warning         Fine       Suspension    Revoke
Degree and    Verbal/Written   $ Amount     No. of Days  License

Frequency

Minor
1st              X     X
2nd                         100 to    500
3rd                         200 to    500     1 to 5
Over 3                      500 to 25,000     6 to           X

Moderate
1st                     X        to  1,000
2nd                          500 to  1,000     3 to 10
3rd                        1,000 to  2,000    10 to 20
Over 3                     2,000 to 25,000    15 to          X

Serious
1st                          500 to  3,000     5 to 30
2nd                        1,000 to  9,000    10 to 90
Over 2                     9,000 to 25,000    15 to          X

Grave
1st                        1,000 to 25,000    10 to          X
Over 1                     3,000 to 25,000    15 to          X

(f)  The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE

Violation           Warning             Fine         Suspension
Degree and      Verbal/Written       $ Amount        No. of Days
Frequency

Minor
1st               X       X
2nd                       X            to  25
3rd                                    to  50         1 to 5
Over 3                                 to  75         6 to 10

Moderate
1st                       X            to  50
2nd                                    to  75         3 to 10
3rd                                    to 100        10 to 20
Over 3                                 to 150        15 to 30

Serious
1st                                    to 100         5 to 30
2nd                                    to 150        10 to 90
Over 2                                 to 500        15 to 120

Grave
1st                                    to 300        10 to 120
Over 1                                 to 500        15 to 180

(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.  Examples of mitigating circumstances are:  no
prior violation history, good faith effort to prevent a violation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee and the officer, employee or
agent of the licensee or permittee accepts responsibility.
Examples of aggravating circumstances are:  prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
violation involved a minor and, if so, the age of the minor, and
whether the violation resulted in injury or death.

(6)  Violation Grid.  A violation grid describing each
violation of the alcoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department's
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (2007 edition) and is incorporated
by reference as part of this rule.
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R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32A-1-

107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are governed by the terms of the package agency contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63-46b-
20.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e)  Penalties.
(i)  This rule shall govern the imposition of any penalty

against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii)  Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii)  Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department.  The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees.  The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability
company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known

address of the respondent or any of the following:
(i)  Service personally or by certified mail upon any

employee working in the respondent's premises; or
(ii)  Posting of the document or a notice of certified mail

upon a respondent's premises; or
(iii)  Actual notice.  Proof of service shall be satisfied by a

receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney.  A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j)  Presiding Officers.
(i)  The commission or the director may appoint presiding

officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;
(B)  clarify issues;
(C)  simplify the evidence;
(D)  expedite the proceedings; or
(E)  facilitate discovery, if a formal proceeding.
(k)  Definitions.  The definitions found in Sections 32A-1-

105 and Title 63, Chapter 46b apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
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issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the
approval of the commission.

(iii)  A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment.  The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c)  Commencement of Adjudicative Proceedings.
(i)  Alleged violations shall be referred to a presiding

officer for commencement of adjudicative proceedings under the
following circumstances:

(A)  the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(i);

(B)  a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C)  the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(ii)  All adjudicative proceedings shall commence as
informal proceedings.

(iii)  At any time after commencement of informal
adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv)  At any time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A)  The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B)  The department's case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
(E)  A statement that the adjudicative proceeding is to be

conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5 unless a presiding officer converts
the matter to a formal proceeding pursuant to Sections (2)(c)(iii)
or (iv) of this rule, in which event the proceeding will be
conducted formally according to the provisions of this rule and
Sections 63-46b-6 to -11;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H)  A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J)  A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II)  the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) and (d) if the respondent
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is found guilty of the alleged violation, and forfeiture of any
compliance bond on final revocation under Section 32A-1-
119(5)(f) if revocation is sought by the department;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii)  The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv)  The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(ii)  All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission.  No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v)  If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines
exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of

the license, permit, or certificate of approval for the alleged
violation(s).

(vi)  If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii)  If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally.  The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c)  The Informal Hearing.
(i)  The presiding officer shall notify the respondent and

department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing.  Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown.  Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing.  The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii)  A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 14

(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A)  The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact
shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in

the notice of agency action, and in no event may it recommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval.

(C)  A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63-46b-12 and -13.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63-46b-5(1)(i),
containing:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
it impose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(I)  A copy of the commission's order shall be promptly
mailed to the parties.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission's

final order must be filed within 30 days from the date the order
is issued.

(ii)  Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.
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(4)  The Formal Process.
(a)  Conversion Procedures.  If a presiding officer converts

an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i)  the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63-46b-6 to -11;

(ii)  the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii)  the respondent shall be required to file a written
response to the original notice of agency action within 30 days
of the notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department.  Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e).  The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A)  the case number assigned to the action;
(B)  the name of the adjudicative proceeding, "DABC vs.

   ";
(C)  the name of the respondent;
(D)  whether the respondent admits, denies, or lacks

sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E)  any facts in defense or mitigation of the alleged
violation or possible penalty;

(F)  a brief summary of any attached evidence.  Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G)  a statement of the relief the respondent seeks;
(H)  a statement summarizing the reasons that the relief

requested should be granted.
(iv)  the presiding officer may permit or require pleadings

in addition to the notice of agency action and the response.  All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v)  the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected.  Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi)  Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b)  Intervention.
(i)  Any person not a party may file a signed, written

petition to intervene in a formal adjudicative proceeding with
the presiding officer.  The person who wishes to intervene shall
mail a copy of the petition to each party.  The petition shall
include:

(A)  the agency's case number;
(B)  a statement of facts demonstrating that the petitioner's

legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C)  a statement of the relief that the petitioner seeks from
the agency;

(ii)  Response to Petition.  Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention.  The response shall
state the basis for opposition to intervention and may suggest
limitations to be placed upon the intervenor if intervention is

granted.  The response must be presented or filed at or before
the hearing.

(iii)  Granting of Petition.  The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A)  the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B)  the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv)  Order Requirements.
(A)  Any order granting or denying a petition to intervene

shall be in writing and sent by mail to the petitioner and each
party.

(B)  An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

(C)  The presiding officer may impose conditions at any
time after the intervention.

(D)  If it appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E)  In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c)  Discovery and Subpoenas.
(i)  Discovery.  Upon the motion of a party and for good

cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(ii)  Subpoenas.  Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d)  The Formal Hearing.
(i)  Notice.  The presiding officer shall notify the parties in

writing of the date, time, and place of the hearing at least ten
days in advance of the hearing.  The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties.  Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing.  The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(ii)  Public Hearing.  The hearing shall be open to all
parties.  It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.  The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii)  Rights of Parties.  The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
present their positions, present evidence, argue, respond,
conduct cross-examinations, and submit rebuttal evidence.
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(iv)  Public Participation.  The presiding officer may give
persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v)  Rules of Evidence.  Technical rules of evidence shall
not apply.  Any reliable evidence may be admitted subject to the
following guidelines.  The presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of Utah;
(C)  shall recognize presumptions and inferences

recognized by law;
(D)  may receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi)  Oath.  All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(ix)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary.  The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x)  Oral Argument and Briefs.  Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A)  The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing.  Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xii)  Failure to appear.  Inexcusable failure of the
respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation.  The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32A-1-119(5)(c).

(e)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time of the close of the hearing,

or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I)  the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted.  No finding of fact that was contested may be
based solely on hearsay evidence.  The findings of fact shall be
based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  recommendations for final commission action.  The

order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI)  notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B)  A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the formal adjudicative proceeding
pursuant to Sections 63-46b-2(h)(ii) and (iii).  This stage is not
considered a "review of an order by an agency or a superior
agency" under Sections 63-46b-12 and -13.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
parties to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63-46b-10(1) that
includes:

(I)  findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted.  No finding of fact that was contested may be based
solely on hearsay evidence.  The findings of fact shall be based
upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
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fact shall adopt the allegations in the notice of agency action and
the respondent is considered in default;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  action ordered by the commission and effective date

of the action taken.  The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI)  notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VII)  notice of the right to seek judicial review of the order
within thirty days of the date of its issuance in the court of
appeals in accordance with Sections 32A-1-120 and 63-46b-16,
-17, and -18.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The commission may use its experience, technical
competence and specialized knowledge to evaluate the evidence.

(G)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H)  A copy of the commission's order shall be promptly
mailed to the parties.

(I)  A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence.  If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J)  The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K)  Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part.  If the request is granted, it shall be limited to
the matter specified in the order.  Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action.  The final order shall have the same force and effect as
the original order.

(L)  If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f)  Judicial Review.
(i)  Respondent may file a petition for judicial review of the

commission's final order within 30 days from the date the order
is issued.

(ii)  Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63-
46b-16, -17, and -18, and Section 32A-1-120.

R81-1-8.  Consent Calendar Procedures.
(1)  Authority.  This rule is pursuant to the commission's

authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32A-1-107(1)(b)
and (e), and the commission's authority to adjudicate violations
of Title 32A.

(2)  Purpose.  This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a)  Uncontested letters of admonishment where no written

objections have been received from the respondent; and
(b)  Settlement agreements except those where the

respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3)  Application of the Rule.
(a)  A consent calendar may be utilized by the commission

at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b)  Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department.  The summary shall describe the nature of the
violations and the penalties sought.

(c)(i)  The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii)  If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii)  Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d)  If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting.  The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e)  Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision.  In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting.  Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f)  All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g)  All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1)  Minimum requirements.  The department will only
approve a dispensing system which:

(a)  dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces; and

(b)  has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2)  Types of systems.  Dispensing systems may be of
various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Method of approval.
(a)  Suppliers.  Companies which manufacture, distribute,

sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state.  They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes:  the name, model number, manufacturer and
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supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b)  Licensees.  Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department.  The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a).  The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer.  Once installed, the licensee shall maintain the
dispensing system to ensure that it continues to meet the
manufacturer's specifications.  Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c)  Removal from approved list.  In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department.  The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4)  Operational restrictions.
(a)  The system must be calibrated to pour a quantity of

spirituous liquor not to exceed 1.5 ounces.
(b)  Voluntary consent is given that representatives of the

department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee.  Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area.  Any other primary spirituous liquor not in service must
remain unopened.  There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d)  The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e)  All dispensing systems and devices must
(i)  avoid an in-series hookup which would permit the

contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii) not dispense from or utilize containers other than
original liquor bottles; and

(iii) prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f) Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:

(i)  a list of brands of liquor dispensed through the
dispensing system;

(ii)  the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as
electronically generated by the recording software of the
dispensing system;

(iii)  number of portions of liquor sold; and
(iv)  a comparison of the number of portions dispensed to

the number of portions sold including an explanation of any
variances.

(v)  These records must be made available for inspection
and audit by the department or law enforcement.

(h)  This rule does not prohibit the sale of pitchers of
mixed drinks as long as the pitcher contains no more than 1.5
ounces of primary spirituous liquor and no more than a total of
2.5 ounces of spirituous liquor per person to which the pitcher
is served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system.  This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j) A licensee or his employee shall not:
(i)  sell or serve any brand of spirituous liquor not identical

to that ordered by the patron; or
(ii)  misrepresent the brand of any spirituous liquor

contained in any drink sold or offered for sale.
(k) All dispensing systems and devices must conform to

federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32A-1-105(41) shall

include the location of any licensed restaurant, limited
restaurant, club, or on-premise beer retailer facility or facilities
operated or managed by the same person or entity that are
located within the same building or complex.  Multiple licensed
facilities shall be termed "qualified premises" as used in this
rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(53) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32A-4-106, 32A-4-307, 32A-5-107, or 32A-10-206;

(c)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;
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(e)  dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(f)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3)  On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a)  each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a)  is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of training.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages to

a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would constitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.

(2)  Authority.  The authority for this rule is Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Complaint
Procedure.

(1)  Authority and Purpose.  This rule is promulgated
pursuant to Section 63-46a-3(3).  The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitable resolution of complaints filed in accordance with Title
II of the Americans With Disabilities Act, with the commission
or the department.

(2)  No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3)  Definitions.
"ADA coordinator" means the commission's and

department's coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:  Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.
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"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4)  Filing of Complaints.
(a)  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b)  The complaint shall be filed with the commission's and
department's ADA coordinator in writing or in another
accessible format suitable to the individual.

(c)  Each complaint shall:
(i)  include the individual's name and address;
(ii)  include the nature and extent of the individual's

disability;
(iii)  describe the commission's or department's alleged

discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv)  describe the action and accommodation desire; and
(v)  be signed by the individual or by his legal

representative.
(d)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5)  Investigation of Complaint.
(a)  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b)  When conducting the investigation, the ADA
coordinator may seek assistance from the commission's or
department's legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission's or
department's budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6)  Issuance of Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b)  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7)  Appeals.
(a)  The individual may appeal the decision of the ADA

coordinator by filing an appeal within five working days from
the receipt of the decision.

(b)  Appeals involving the commission shall be filed in
writing with the commission.  Appeals involving the department
shall be filed in writing with the department's executive director
or a designee other than the ADA coordinator.

(c)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d)  The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e)  The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation.  Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion.  Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission's or department's budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f)  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g)  If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8)  Classification of records.  The record of each
complaint and appeal, and all written records produced or
received as part of the action, shall be classified as protected as
defined under Section 63-2-304 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63-2-302, or controlled as defined in
Section 63-2-303.  All other information gathered as part of the
complaint record shall be classified as private information.
Only the written decision of the ADA coordinator, executive
director, or designees shall be classified as public information.

(9)  Relationship to other laws.  This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63-46b-21, and as

authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission's executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory
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order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to

the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability review;
(e)  identify the person or agency directly affected by the

statute, rule, or order;
(f)  include an address and telephone number where the

petitioner can be reached during regular work days; and
(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with department staff, the Attorney General's

Office, other government agencies, or the public; and
(v)  take any other action necessary to provide the petition

adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act generally

disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c)  any crime involving moral turpitude; or
(d) driving under the influence of alcohol or drugs on two

or more occasions within the last five years.
(2)  In the case of a partnership, corporation, or limited

liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a)  a partner;
(b)  a managing agent;
(c)  a manager;
(d)  an officer;
(e)  a director;
(f)  a stockholder who holds at least 20% of the total issued

and outstanding stock of the corporation; or
(g)  a member who owns at least 20% of the limited

liability company.
(3) As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that

involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property.  For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17.  Advertising.
(1)  Authority and General Purpose.  This rule is pursuant

to Section 32A-12-401(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32A.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or

"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(4)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(25), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5)  All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:
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(a)  May not violate any federal laws referenced in
Subparagraph (3);

(b)  May not contain any statement, design, device, or
representation that is false or misleading;

(c)  May not contain any statement, design, device, or
representation that is obscene or indecent;

(d)  May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
alcohol", or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon

character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that
appeals primarily to minors;

(iii)  placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages without charge;
(n)  May not require the purchase, sale, or consumption of

an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess, athletic
ability, social welfare, or capacity to enjoy life's activities.

(7)  Violations.  Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32A-1-
119(5), (6) and (7), and may result in the imposition of the
criminal penalty of a class B misdemeanor pursuant to 32A-12-

104 and -401.

R81-1-19.  Emergency Meetings.
(1)  Purpose.  The commission recognizes that there may

be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following procedure shall govern any
emergency meeting:

(a)  No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-207 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
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provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21.  Beer Advertising in Event Venues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32A-1-107, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32A-12-401(4).

(2)  Purpose.
(a)  This rule establishes a "safe harbor" from

administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32A-12-603, but where the reasons
and purposes for the "tied-house" provisions do not apply.

(b)  "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns.  The thrust of the laws is to prevent two particular
dangers:  the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques.  The principle
method used to avoid these developments was the establishment
of a triple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages.  The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c)  Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32A-12-603.
The laws prohibit a beer industry member, directly or indirectly
or through an affiliate, from paying or crediting a beer retailer
for any advertising, display, or distribution service.  32A-12-
603(5).  This includes the purchase, by an industry member, of
advertising on signs, scoreboards, programs, scorecards, and the
like at ballparks, racetracks or stadiums, from the retail

concessionaire.  See 27 C.F.R. Sec.  6.53 as referenced in 32A-
12-603(5)(a).  The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers.  32A-12-603(3)(b)(i)(B).

(d)  Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises.  This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like.  These facilities
have a recognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks.  Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder.  The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer
retailer.

(3)  Application of the Rule.  If the conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do no apply or are not significantly impacted.  In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive.  This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32A-12-603:

(a)  The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b)  The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c)  The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising.  The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d)  Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e)  The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time.  Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f)  The advertising space or time is available to all types
of advertisers, is not limited to any type of product, such as
beer, is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g)  The industry member may not share in the costs or
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contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h)  The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4)  This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability.  This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22.  Diplomatic Embassy Shipments and Purchases.
(1)  Purpose.  The Vienna Conventions on Diplomatic and

Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes.  The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2)  Application of Rule.
(a)  Shipments.  An accredited foreign diplomatic mission

that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah.  Such products may be shipped or transported into the
state of Utah under the following conditions:

(i)  The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(ii)  Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iii)  The department shall affix the official state label to the
alcoholic beverages.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg).  Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v)  The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b)  Purchases.
(i)  Special Orders.  An accredited foreign diplomatic

mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A)  The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B)  The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C)  The product will be marked up using the department=s
standard pricing formula (less the state sales tax).

(D)  Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E)  The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(ii)  Presently Available Merchandise.  An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently
sold in the state of Utah under the following procedures:

(A)  Alcoholic beverage product purchases, other than
large quantity purchases, may be made by the embassy at any
state store.  The store shall deduct state sales tax from the
purchase price.

(B)  Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse.  The
warehouse shall deduct state sales tax from the purchase price.

(C)  The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.  Sales Restrictions on Products of Limited
Availability.

(1)  Purpose.  Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department.  When the
department perceives that customer demand for these limited
products may exceed the department=s current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department.  This rule establishes
the procedure for allocating products of limited availability.

(2)  Application of Rule.
(a)  The purchasing and wine divisions of the department

shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items.  The products shall be given a special "L Status" product
code designation.

(b)  "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand.  Their
sales to the general public and to licensees and permittees may
be restricted.  The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c)  Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

R81-1-24.  Responsible Alcohol Service Plan.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2)  Purpose.  This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3)  Definitions.
(a)  "Commission" means the Alcoholic Beverage Control
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Commission.
(b)  "Department" means the Department of Alcoholic

Beverage Control.
(c)  "Intoxication" and "intoxicated" means a person who

is actually, apparently, or obviously under the influence of an
alcoholic beverage, a controlled substance, a substance having
the property of releasing toxic vapors, or a combination of
alcoholic beverages or said substances, to a degree that the
person may endanger himself or another.

(d)  "Licensed Business" is a person or business entity
licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e)  "Manager" means a person chosen or appointed to
manage, direct, or administer the operations at a licensed
business.  A manager may also be a supervisor.

(f)  "Responsible Alcohol Service Plan" or "Plan" means a
written set of policies and procedures of a licensed business that
outline measures that will be taken by the business to prevent
employees of the licensed business from:

(i)  over-serving alcoholic beverages to customers;
(ii)  serving alcoholic beverages to customers who are

actually, apparently, or obviously intoxicated; and
(iii)  serving alcoholic beverages to persons under the age

of 21.
(h)  "Server" means an employee who actually makes

available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i)  "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4)  Application of Rule.
(a)(i)  The commission may direct that a licensed business

that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii)  The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b)  Any Plan at a minimum shall:
(i)  outline the policies and procedures of the licensed

business to:
(A)  prevent over-service of alcohol;
(B)  prevent service of alcohol to persons who are

intoxicated;
(C)  prevent service of alcohol to persons under the age of

21;
(D)  provide alternate transportation options for problem

customers; and
(E)  deal with hostile customers;
(ii)  require that all managers, supervisors, servers, security

personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii)  require adherence to the Plan as a condition of
employment;

(iv)  require a commitment by management to monitor
employee compliance with the Plan;

(v)  require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A)  identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B)  identifying persons under the age of 21;
(C)  discussing the legal definition of intoxication;

(D)  identifying behavioral signs of intoxication;
(E)  discussing techniques for monitoring and controlling

consumption such as:
(1)  drink counting;
(2)  slowing down alcohol service;
(3)  offering food or nonalcoholic beverages; and
(4)  cutting off alcohol service;
(F)  discussing third party or "dram shop" liability for the

unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32A-14a-101 through -105;
and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
intoxicated, or to persons who are under the age of 21.

(c)  The licensed business may choose to include in the
Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d)  The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e)  The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f)  Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(e), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g)  The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.

R81-1-25.  Sexually-Oriented Entertainers and Stage
Approvals.

(1)  Authority. This rule is pursuant to:
(a)  the police powers of the state under 32A-1-103 to

regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b)  the commission's powers and duties under 32A-1-107
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c)  32A-1-601 through -604 that prescribe the attire and
conduct of sexually-oriented entertainers in premises regulated
by the commission and require them to appear or perform only
in a tavern or class D private club and only upon a stage or in a
designated area approved by the commission in accordance with
commission rule.

(2) Purpose.  This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or class D private club where sexually-oriented
entertainers may appear or perform in a state of seminudity.

(3)  Definitions.
(a)  "Seminude", "seminudity, or "state of

seminudity"means a state of dress as defined in 32A-1-105(49).
(b)  "Sexually-oriented entertainer" means a person defined

in 32A-1-105(50).
(4)  Application of Rule.
(a)  A sexually-oriented entertainer may appear or perform

seminude only on the premises of a tavern or class D private
club.

(b)  A tavern or class D private club licensee, or an
employee, independent contractor, or agent of the licensee shall
not allow:

(i)  a sexually-oriented entertainer to appear or perform
seminude except in compliance with the conditions and attire
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and conduct restrictions of 32A-1-602 and -603;
(ii)  a patron to be on the stage or in the performance area

while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii)  a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c)  Stage and designated performance area requirements.
(i)  The following shall submit for commission approval a

floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear or
perform:

(A)  an applicant for a tavern or class D private club license
from the commission who intends to have sexually-oriented
entertainment on the premises;

(B)  a current tavern or class D private club licensee of the
commission that did not have sexually-oriented entertainment on
the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

(C)  a current tavern or class D private club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii)  The commission may approve a stage or performance
area where sexually-oriented entertainers may perform in a state
of seminudity only if the stage or performance area:

(A)  is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the floor;

(B)  is configured so as to preclude a patron from:
(I)  touching the sexually-oriented entertainer;
(II)  placing any money or object on or within the costume

or the person of any sexually-oriented entertainer;
(III)  is configured so as to preclude a sexually-oriented

entertainer from touching a patron; and
(IV)  conforms to the requirements of any local ordinance

of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii)  The person applying for approval of a stage or
performance area shall submit with their application:

(A)  a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B)  a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C)  evidence of compliance with any such applicable local
ordinance.

R81-1-26.  Criminal History Background Checks.
(1)  Authority.  This rule is pursuant to:
(a)  the commission's powers and duties under 32A-1-107

to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b)  32A-1-111, 32A-2-101(1)(b),32A-3-103, 32A-4-103,
32A-4-203, 32A-4-304, 32A-4-403, 32A-5-103, 32A-6-103,
32A-7-103, 32A-8-103, 32A-8-503, 32A-9-103, 32A-10-203,
32A-10-303, and 32A-11-103 that prohibit certain persons who
have been convicted of certain criminal offenses from being
employed by the department or from holding or being employed
by the holder of an alcoholic beverage license, permit, or
package agency; and

(c)  32A-1-701 through 704 that allow for the department
to require criminal history background check reports on certain

individuals.
(2)  Purpose.  This rule:
(a)  establishes the circumstances under which a person

identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an
applicant for a license, permit, or package agency; and

(b)  establishes the procedures for the filing and processing
of criminal history background reports.

(3)  Application of Rule.
(a)(i)  Except to the extent provided in Subparagraphs

(3)(a)(iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
Bureau of Criminal Identification, Department of Public Safety
(hereafter "B.C.I.").

(ii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.I.").

(iii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv)  A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the
application process for a new license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v)  An applicant for a single event permit under Title 32A,
Chapter 7 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense.

(vi)  An applicant for a temporary special event beer permit
under 32A-10-301 to -306 shall not be required to submit a
fingerprint card or provide a criminal history background report
if the applicant attests that the persons identified in
Subparagraph (1)(b) have not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(vii)  An applicant for employment with benefits with the
department shall be required to submit a fingerprint card and
consent to a fingerprint criminal background check only if the
department has made the decision to offer the applicant
employment with the department.

(b)  An application that requires B.C.I. or F.B.I. criminal
history background report(s) may be included on a commission
meeting agenda, and may be considered by the commission for
issuance of a license, permit, or package agency if:

(i)  the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required B.C.I. or F.B.I. criminal
history background report(s);

(ii)  the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
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applying for and holding the license, permit, or package agency;
(iii)  the applicant has submitted to the department the

necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
B.C.I. or F.B.I.;

(iv)  the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which a B.C.I. or an F.B.I. background check
is required; and

(v)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from holding the license, permit, or package
agency, the applicant shall immediately surrender the license,
permit, or package agency to the department.

(c)  The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency
shall be valid during the period the B.C.I. or F.B.I. is processing
the criminal history report(s).

(d)  The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e)  If the required B.C.I. or F.B.I. report(s) are not
received by the department within six (6) months of the date the
license, permit, or package agency is issued by the commission,
the licensee, permittee, or package agent shall appear at the next
regular meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f)  Upon the department's receipt of the B.C.I. or F.B.I.
report(s):

(i)  if there is no disqualifying criminal history, the license,
permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(ii)  if there is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered, and
the commission may enter an order accepting the surrender, or
an order revoking the license, permit, or package agency
depending on the circumstances.

(g)  In the case of a license or permit, if the statutory
deadline for renewing the license or permit occurs before receipt
of the B.C.I. or F.B.I. report(s), the licensee or permittee may
file for renewal of the license or permit subject to meeting all of
the requirements in Subparagraphs (3)(b) through (f).

(h)  An applicant for employment with benefits with the
department that requires a B.C.I. or an F.B.I. criminal history
background report may be conditionally hired by the department
prior to receipt of the report if:

(i)  the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(ii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
B.C.I. or F.B.I;

(iii)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from employment with the department, the
applicant shall terminate his or her employment with the
department.

R81-1-27.  Label Approvals.
(1)  Authority.  This rule is pursuant to 32A-1-806(2)(c)

and (d) and 32A-1-807 which give the commission the authority
to adopt rules necessary to fully implement certain aspects of the
Malted Beverages Act , 32A-1-801 to -809.

(2)  Purpose.
(a)  Pursuant to 32A-1-804, effective October 1, 2008, a

manufacturer may not distribute or sell in this state any malted
beverage including beer, heavy beer, and flavored malt beverage
unless the label and packaging of the beverage has been first
approved by the department.

(b)  The requirements and procedures for applying for label
and packaging approval are set forth in 32A-1-804 to -806.

(c)  This rule:
(i)  establishes administrative fees that may be assessed by

the department to process applications for the approval of malt
beverage labels and packaging;

(ii)  provides supplemental procedures for applying for and
processing label and package approvals;

(iii)  defines the meaning of certain terms in the Malted
Beverages Act; and

(iv)  establishes the format of certain words and phrases
required on the containers and packaging of certain flavored
malt beverages.

(3)  Application of Rule.
(a)  The department shall assess a fee of $30.00 made

payable to the "Department of Alcoholic Beverage Control" for
each application submitted for label and packaging approval.

(b)  A complete set of original labels for each size of
container must accompany each application for label and
packaging approval.

(i)  This includes all band, strip, front and back labels
appearing on any individual container.

(ii)  Original containers will not be accepted.
(iii)  If original labels cannot be obtained, the following

will be accepted:
(A)  color reproductions that are exact size; or
(B)  a copy of the federal certificate of label approval

(COLA) from the Department of Treasury, Tax and Trade
Bureau (Form TTB F5100.31) with the exact size label if
printed in color.

(c)  Because a heavy beer and flavored malt beverage
product may be sold only by the department to consumers and
on-premise retailers in this state, label approval for a heavy beer
or flavored malt beverage need not be applied for until the
department has decided to list the product for sale in this state.
Any listing will be contingent on label and packaging approval.

(d)  An application for approval is required for any revision
of a previously approved label.

(e)  An application for approval is required for any revision
to packaging that significantly modifies the notice that the
product is an alcoholic beverage.

(f)  An application for approval is not required for any
revision to packaging that relates to subject matter other than the
required notice that the product is an alcoholic beverage such as
temporary seasonal or promotional themes.

(g)  Pursuant to 32A-1-805(6):
(i)  the department may revoke any label and packaging

approved by the department prior to October 1, 2008, that does
not comply with the label and packaging requirements of the
Malted Beverage Act;

(ii)  the department may delist any heavy beer or flavored
malt beverage product listed by the department prior to October
1, 2008, that does not meet the label and packaging
requirements of the Malted Beverage Act;

(iii)  any heavy beer or flavored malt beverage product
listed by the department prior to October 1, 2008, that did not
receive prior label and packaging approval need not submit an
application for label and packaging approval if the label and
packaging meet the requirements of the Malted Beverage Act.

(h)  Pursuant to 32A-1-806, effective October 1, 2008, a
flavored malt beverage that is packaged in a manner that is
similar to a label or package used for a nonalcoholic beverage
must bear a prominently displayed label or a firmly affixed
sticker on the container that includes the statement "alcoholic
beverage" or "contains alcohol".  Any packaging of a flavored
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malt beverage must also prominently include, either imprinted
on the packaging or imprinted on a sticker firmly affixed to the
packaging the statement "alcoholic beverage" or "contains
alcohol".  The words in the statement must appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  on the front of the container and packaging;
(iv)  in a format that is readily legible;
(v)  separate and apart from any descriptive or explanatory

information; and
(vi)  in a type size no smaller than 3 millimeters wide and

3 millimeters high.
(i)  Pursuant to 32A-1-806, effective October 1, 2008, the

label on a flavored malt beverage container shall state the
alcohol content as a percentage of alcohol by volume or by
weight.  The alcohol content statement may not be abbreviated,
but shall use the complete words "alcohol," "volume," or
"weight".  The words in the alcohol content statement must
appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  in a format that is readily legible; and
(iv)  separate and apart from any descriptive or explanatory

information.

KEY:  alcoholic beverages
October 23, 2008 32A-1-107
Notice of Continuation August 31, 2006 32A-1-119(5)(c)

32A-1-702
32-1-703

32A-1-704
32A-1-807

32A-3-103(1)(a)
32A-4-103(1)(a)
32A-4-106(1)(a)
32A-4-203(1)(a)
32A-4-304(1)(a)
32A-4-307(1)(a)
32A-4-401(1)(a)
32A-5-103(1)(a)
32A-6-103(2)(a)
32A-7-103(2)(a)

32A-7-106(5)
32A-8-103(1)(a)
32A-8-503(1)(a)
32A-9-103(1)(a)

32A-10-203(1)(a)
32A-10-206(14)

32A-10-303(1)(a)
32A-10-306(5)

32A-11-103(1)(a)



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 29

R151.  Commerce, Administration.
R151-46b.  Department of Commerce Administrative
Procedures Act Rules.
R151-46b-1.  Title.

These rules are known as the "Department of Commerce
Administrative Procedures Act Rules."

R151-46b-2.  Definitions.
In addition to the definitions in Title 63G, Chapter 4,

Administrative Procedures Act, which apply to these rules:
(1)  "Agency head" means the executive director of the

department, the director of a division, or the committee's
residential and small commercial representative, respectively, as
used in context.

(2)  "Applicant" means a person who submits an
application.

(3)  "Application" means a request for licensure,
certification, registration, permit, or other right or authority
granted by the department.

(4)  "Committee" means the Committee of Consumer
Services of the department.

(5)  "Department" means the department, a division, or the
committee, respectively or collectively, as used in context.

(6)  "Division" means a division of the department.
(7)  "Intervenor" means a person permitted to intervene in

an adjudicative proceeding before the department.
(8)  "Motion" means a request for any action or relief

submitted to the presiding officer in an adjudicative proceeding.
(9)  "Petition" means the charging document, typically

incorporated by reference into a notice of agency action, setting
forth a statement of jurisdiction, statement of allegations,
statement of legal authority, and prayer for relief.

(10)  "Pleadings" include the notice of agency action or
request for agency action, any response filed thereto, the
petition, motions, briefs or other documents filed by the parties
to an adjudicative proceeding, any request for agency review or
agency reconsideration, any response filed thereto, and any
motions, briefs or other documents filed by the parties on
agency review.

(11)  "Record" means the record of a hearing in an
adjudicative proceeding or the record of the entire adjudicative
proceeding, as used in context.

R151-46b-3.  Authority - Purpose.
These rules are adopted by the department under the

authority of Subsection 63G-4-102(6) and Section 13-1-6 to
define, clarify, or establish the procedures which govern
adjudicative proceedings before the department.

R151-46b-4.  Supplementing Provisions of Rule R151-46b.
Any provision of these rules may be supplemented by

division or committee rules unless expressly prohibited by these
rules.

R151-46b-5.  General Provisions.
(1)  Liberal Construction.
These rules shall be liberally construed to secure the just,

speedy, and economical determination of all issues presented in
adjudicative proceedings before the department.

(2)  Deviation from Rules.
The presiding officer may permit or require a deviation

from these rules upon a determination that compliance therewith
is impractical or unnecessary.

(3)  Utah Rules of Civil Procedure.
The Utah Rules of Civil Procedure and case law thereunder

may be looked to as persuasive authority upon these rules, but
shall not, except as otherwise provided by Title 63G, Chapter 4,
Administrative Procedures Act, or by these rules, be considered
controlling authority.

(4)  Computation of Time.
(a)  Periods of time prescribed or allowed by these rules, by

any applicable statute or by an order of a presiding officer shall
be computed as to exclude the first day of the act, event, or
default from which the designated period of time begins to run.
The last day of the period so computed shall be included, unless
it is a Saturday, Sunday, or legal holiday, in which event the
period runs until the end of the next day which is not a
Saturday, Sunday, or legal holiday.  When the period of time
prescribed or allowed is less than seven days, intermediate
Saturdays, Sundays, and legal holidays shall be excluded in the
computation.  Whenever a party has the right or is required to
do some act or take some action within a prescribed period after
the service of a notice or other paper upon him and service is by
mail, three days shall be added to the prescribed period.  No
additional time is provided if service is accomplished by
facsimile or other electronic means.

(b)  Subject to the provisions of Subsections R151-46b -
5(5)(b) and -9(9)(c)(ii), for good cause shown, the presiding
officer may extend a time period under these rules on his own
motion or upon written application from either party.

(5)  Extension of Time; Continuance of Hearing.
(a)  When a statute, or these rules, authorizes the presiding

officer to extend a time period or grant a continuance of a
hearing, the presiding officer shall consider the following
factors, and such other factors as may be appropriate, in
determining whether to grant such extension or continuance:

(i)  whether there is good cause for granting the extension
or continuance;

(ii)  the number of extensions or continuances the
requesting party has already received;

(iii)  whether the extension or continuance will work a
significant hardship upon the other party;

(iv)  whether the extension or continuance will be
prejudicial to the health, safety or welfare of the public; and

(v)  whether the other party objects to the extension or
continuance.

(b)(i)  Notwithstanding the provisions of Subsection R151-
46b-5(2) or any other provision of these rules, and except as
provided in Subsection (5)(b)(ii), an extension of a time period
or a continuance of a hearing may not result in the hearing being
concluded more than 240 calendar days after the day on which:

(A)  the notice of agency action was issued; or
(B)  the initial decision with respect to a request for agency

action was issued.
(ii)  Notwithstanding the provisions of Subsection (5)(b)(i),

an extension of a time period or a continuance may exceed the
time restriction outlined in Subsection (5)(b)(i) only if:

(A)(I)  a party provides an affidavit or certificate signed by
a licensed physician verifying that an illness of the party, the
party's counsel, or a necessary witness precludes the presence of
the party, the party's counsel, or a necessary witness at the
hearing;

(II)  counsel for a party withdraws shortly before the final
hearing, unless the presiding officer finds that the withdrawal
was for the purpose of delaying the hearing; or

(III)  a parallel criminal proceedings exists based on facts
at issue in the administrative proceeding; and

(B)  the presiding officer finds that injustice would result
from failing to grant the extension or continuance.

(iii)  The failure of the presiding officer to comply with the
requirements of this Subsection

(5)(b) is not a basis for dismissal of the matter.
(6)  Conflict.
In the event of a conflict between these rules and any

statutory provision, the statute shall govern.
(7)  Necessity of Compliance with GRAMA.
To the extent that the Utah Government Records Access

and Management Act ("GRAMA") would impose a restriction
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on the ability of a party to disclose any record which would
otherwise have to be disclosed under these rules, such record
shall not be disclosed except upon compliance with the
requirements of that Act.

R151-46b-6.  Representation of Parties.
(a)  A party may be represented by counsel or may

represent oneself individually, or if not an individual, may
represent itself through an officer or employee.  For the purpose
of this provision, the term "counsel" means active members of
the Utah State Bar or active members of any other state bar.

(b)  Counsel from a foreign licensing state shall submit a
notice of appearance to the presiding officer along with a
certificate of good standing from the foreign licensing state.

R151-46b-7.  Pleadings.
(1)  Docket Number and Title.
An agency shall assign a docket number to each notice of

agency action and request for agency action. The docket number
shall consist of a letter code identifying the agency in which the
matter originated (CORP-Corporations; CP-Consumer
Protection; CCS-Committee of Consumer Services; DOPL-
Occupational and Professional Licensing; D-Diversion; NAFA-
New Automobile Franchise Act; PVFA-Powersport Vehicle
Franchise Act; RE-Real Estate, AP-Real Estate Appraisers; SD-
Securities), a numerical code indicating the year the matter
arose, and another number indicating chronological position
among notices of agency action or requests for agency action
filed during the year.  The department shall give each
adjudicative proceeding a title that shall be in substantially the
following form:

TABLE I

BEFORE THE (DIVISION/COMMITTEE)
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

In the Matter of              (Notice of Agency Action)
(the application,             (Request for Agency Action)
petition or license
of John Doe)                  No. AA-2000-001

(2)  Content and Size of Pleadings.
Pleadings shall be double-spaced, typewritten and

presented on standard 8 1/2 x 11 inch white paper. Pleadings
shall contain a clear and concise statement of the allegations or
facts relied upon as the basis for the pleading, together with an
appropriate prayer for relief when relief is sought.

(3)  Signing of Pleadings.
Pleadings shall be signed by the party or the party's

representative and shall show the signer's address. The signature
shall be deemed to be a certification that the signer has read the
pleading and that, to the best of his knowledge and belief, there
is good ground to support it.

(4)  Amendments to Pleadings.
A party may amend a pleading once as a matter of course

at any time before a responsive pleading is served. Otherwise, a
party may amend a pleading only by leave of the presiding
officer or by written consent of the adverse party. Leave shall be
freely given when justice so requires. A party shall plead in
response to an amended pleading within the time remaining for
response to the original pleading or within ten days after service
of the amended pleading, whichever period may be longer,
unless the presiding officer otherwise orders. Defects in a
pleading that do not affect substantial rights of a party need not
be amended and shall be disregarded.

(5)  Response to a Notice of Agency Action.
(a)  Formal Adjudicative Proceedings.
In accordance with Subsection 63G-4-201(2)(a)(vi), a

respondent in a formal adjudicative proceeding shall file a
response to the notice of agency action.

(b)  Informal Adjudicative Proceedings.
(i)  In accordance with Subsection 63G-4-203(1)(a), a

respondent in an informal adjudicative proceeding may file, but
is not required to file except as provided in Subsection (ii), a
response to a notice of agency action.

(ii)  The presiding officer may, upon a determination of
good cause, require a person against whom an informal
adjudicative proceeding has been initiated to submit a response
by so ordering in the notice of agency action or the notice of
receipt of request for agency action.

(c)  Time Period for Filing a Response.
Unless a different date is established by law, rule, or by the

presiding officer, a response to a notice of agency action or a
notice of receipt of request for agency action shall be filed
within 30 days of the mailing date of the notice.

(6)  Motions.
(a)  General. Any motion that is relevant to an adjudicative

proceeding and is timely may be filed. All motions shall be filed
in writing, unless the necessity for a motion arises at a hearing
and could not have been anticipated prior to the hearing.
Subsection 63G-4-102(4)(b) shall not be construed to prohibit
a presiding officer from granting a timely motion to dismiss for
failure to prosecute, failure to comply with these rules, failure
to establish a claim upon which relief may be granted, or any
other good cause basis.

(b)  Time for Filing Motions to Dismiss.
Any motion to dismiss on a ground described in Rule

12(b)(1) through (7) of the Utah Rules of Civil Procedure shall
be filed prior to filing a responsive pleading if such a pleading
is permitted unless, subject to Subsections R151-46b-5(5)(b)
and -9(9)(c)(ii), the presiding officer allows additional time
upon a determination of good cause.

(c)  Memoranda and Affidavits.
The presiding officer shall permit and may require

memoranda and affidavits in support or contravention of a
motion. Unless otherwise governed by a scheduling order issued
by the presiding officer, any memorandum or affidavits in
support of a motion shall be filed concurrently with the motion,
any memorandum or affidavits in response to a motion shall be
filed no later than ten days after service of the motion, and any
final reply shall be filed no later than five days after service of
the response.

(d)  Oral Argument.
(i)  The presiding officer may permit or require oral

argument on a motion.
(ii)  Any oral argument on a motion shall be scheduled to

take place no more than 10 calendar days after the day on which
the final submission on the motion is filed.

(e)  Ruling on a motion.
(i)  The presiding officer shall verbally rule on a motion at

the conclusion of oral argument whenever possible.
(ii)  When a presiding officer verbally rules on a motion,

the presiding officer shall issue a written ruling within 30
calendar days after the day on which the presiding officer made
the verbal ruling.

(iii)  If the presiding officer does not verbally rule on a
motion at the conclusion of oral argument, the presiding officer
shall issue a written ruling on the motion no more than 30
calendar days after:

(A)  oral argument; or
(B)  if there was no oral argument, the final submission on

the motion.
(iv)  The failure of the presiding officer to comply with the

requirements of this Subsection (6)(e) is not a basis for
dismissal of the matter, and may not be considered an automatic
denial or grant of the motion.

R151-46b-8.  Filing and Service.
(1)  Filing.
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(a)  Pleadings shall be filed with the agency in which the
adjudicative proceeding is being conducted.  If an administrative
law judge is conducting part of the adjudicative proceeding,
then the party shall cause a courtesy copy of such pleadings to
be filed with the administrative law judge.  The filing of
discovery documents is governed by Subsection R151-46b-
9(11)(a).

(b)  Manner and time of filing.
(i)  A filing may be accomplished by hand delivery or by

mail to the agency in which the adjudicative proceeding is being
conducted.

(ii)(A)  A filing may also be accomplished by facsimile or
other electronic means, so long as the original document is also
mailed to the agency the same day, as evidenced by a postmark
or mailing certificate.

(B)  Filing by electronic means is complete upon
transmission if transmission is completed during normal
business hours at the place receiving the filing; otherwise, filing
is complete on the next business day.

(C)  A filing by electronic means is not effective unless the
agency receives all pertinent pages of the document transmitted.

(D)  The burden is on the party filing the document to
ensure that a transmission is properly completed.

(2)  Service.
Pleadings filed by the parties and documents issued by the

presiding officer shall be served upon the parties to the
adjudicative proceeding concurrently with the filing or issuance
thereof.  The party who files the pleading shall be responsible
for service of the pleading.  The presiding officer who issues a
document shall be responsible for service of the document.

(a)  Service may be made upon any person upon whom a
summons may be served in accordance with the Utah Rules of
Civil Procedure and may be made personally or upon the agent
of the person being served. If a party is represented by an
attorney, service may be made upon the attorney.

(b)  Service may be accomplished by hand delivery or by
mail to the last known address of the intended recipient.  Service
by mail is complete upon mailing. Service may also be
accomplished by facsimile or other electronic means.  Service by
electronic means is complete on transmission if transmission is
completed during normal business hours at the place receiving
the service; otherwise, service is complete on the next business
day.

(c)  There shall appear on all documents required to be
served a certificate of service in substantially the following
form:

TABLE II

CERTIFICATE OF SERVICE
     I hereby certify that I have this day served the
foregoing document upon the parties of record in this
proceeding set forth below (by delivering a copy thereof
in person) (by mailing a copy thereof, properly addressed
by first class mail with postage prepaid, to) (by
facsimile/electronic means and first class mail to):

(Name(s) of parties of record)
(Address(es))

Dated this (day)  day of (month), (year).

(Signature)
(Title)

R151-46b-9.  Discovery - Formal Proceedings Only.
This rule applies only to formal adjudicative proceedings.

Discovery is prohibited in informal adjudicative proceedings.
(1)  Scope of discovery.
(a)  Parties may obtain discovery regarding any matter, not

privileged, which is relevant to the subject matter involved in
the proceeding, whether it relates to the claim or defense of the
party seeking discovery or to the claim or defense of any other

party.
(b)  Subject to the provisions of Subsections R151-46b-

9(1)(c) and R151-46b-9(3)(a), a party may obtain discovery of
documents and tangible things otherwise discoverable under
Subsection R151-46b-9(1)(a) and prepared in anticipation of
litigation or for hearing by or for another party or by or for that
party's representative, including his attorney, consultant, insurer
or other agent, only upon a showing that the party seeking
discovery has substantial need of the materials in the
preparation of his case and that he is unable without undue
hardship to obtain the substantial equivalent of the materials by
other means.  In ordering discovery of such materials when the
required showing has been made, the presiding officer shall
protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.

(c)  Discovery of facts known and opinions held by experts,
otherwise discoverable under the provisions of Subsection
R151-46b-9(1)(a) and acquired or developed in anticipation of
litigation or for hearing, may be obtained only through the
disclosures required by Subsection R151-46b-9(3)(a).

(2)  Disclosures Required By Initial Prehearing Order.
(a)  Pursuant to the initial prehearing order issued in

accordance with Subsection R151-46b-9(9)(c), the presiding
officer may require each party to disclose:

(i)  the name and, if known, the address and telephone
number of each individual likely to have discoverable
information supporting its claims or defenses, identifying the
subjects of the information; and

(ii)  a copy of, or a description by category and location of,
and reasonable access to, all discoverable documents, data
compilations, and tangible things which are in its possession,
custody, or control and which support its claims or defenses.

(b)  The order shall not require disclosure of expert
testimony, which is governed by Subsection R151-46b-9(3)(a).
The order also shall not require the disclosure of information
regarding persons or things intended to be used solely for
impeachment.

(c) The disclosures required by Subsection R151-46b-
9(2)(a) shall be made within 14 days after the written initial
prehearing order is issued unless that order provides otherwise.
A party joined after the initial prehearing conference shall make
these disclosures within 30 days after being served unless
otherwise stipulated by the parties or ordered by the presiding
officer.  A party shall make initial disclosures based on the
information then reasonably available and is not excused from
making disclosures because the party has not fully completed
the investigation of the case or because the party challenges the
sufficiency of another party's disclosures or because another
party has not made disclosures.

(3)  Disclosures Otherwise Required.
(a)  Expert Testimony.
A party shall disclose the name, address and telephone

number of any person who may be called as an expert witness
at the hearing.

(i)  Except as otherwise stipulated by the parties or ordered
by the presiding officer, this disclosure shall, with respect to a
witness who is retained or specially employed to provide expert
testimony in the case or whose duties as an employee of the
party regularly involve giving expert testimony, be accompanied
by a written report prepared and signed by the witness.  The
report shall contain a complete statement of all opinions to be
expressed and the basis and reasons therefore; the data or other
information considered by the witness in forming the opinions;
any exhibits to be used as a summary of or support for the
opinions; the qualifications of the witness, including a list of all
publications authored by the witness within the preceding ten
years; the compensation to be paid for the study and testimony;
and a listing of any other cases in which the witness has testified
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as an expert at trial or by deposition within the preceding four
years.

(ii)  Unless otherwise stipulated by the parties or ordered
by the presiding officer, the disclosures required by Subsection
R151-46b-9(3)(a) shall be made within 30 days after the
expiration of discovery as provided by Subsection R151-46b-
9(7)(b) or, if the evidence is intended solely to contradict or
rebut evidence on the same subject matter identified by another
party under Subsection R151-46b-9(3)(a)(i), within 60 days
after the disclosure made by the other party.

(b)  Prehearing Disclosures.
In addition to the disclosures required pursuant to

Subsection R151-46b-9(3)(a), a party shall disclose the
following information regarding the evidence that it may present
at trial other than solely for impeachment purposes:

(i)  the name and, if not previously provided, the address
and telephone number of each witness, including the general
scope of their anticipated testimony, separately identifying those
whom the party expects to present and those whom the party
may call if the need arises;

(ii)  the designation of those witnesses whose testimony is
expected to be presented by means of a deposition and, if not
taken stenographically, a transcript of the pertinent portions of
the deposition testimony; and

(iii)  an appropriate identification of each document or
other exhibit, including summaries of other evidence, separately
identifying those which the party expects to offer and those
which the party may offer if the need arises.

These disclosures shall be made at least 30 days before the
hearing unless otherwise ordered by the presiding officer.  A
party may serve and file any objection to the use under
Subsection R151-46b-9(13)(i) of a deposition designated by
another party under Subsection R151-46b-9(3)(b)(ii) and any
objection, together with the grounds therefore, as to the
admissibility of materials identified under Subsection R151-
46b-9(3)(b)(iii).  Any such objections shall be made within 14
days after service of the disclosures required by Subsection
R151-46b-9(3)(b) unless a different time is specified by the
presiding officer.  Objections not timely made under this
Subsection, other than objections on grounds of relevancy, shall
be deemed waived unless excused by the presiding officer for
good cause shown.

(c)  Form of Disclosures.
Unless otherwise stipulated by the parties or ordered by the

presiding officer, all disclosures under Subsections R151-46b-
9(2) through (3)(b) shall be made in writing, signed and served.

(4)  Other Discovery Methods.
Parties may also obtain discovery by one or more of the

following methods: depositions upon oral examination as
provided in these rules, production of documents or things,
permission to enter upon land or other property for inspection
and other purposes, and physical and mental examinations.

(5)  Limits on Use of Discovery.
The frequency and extent of use of the discovery methods

set forth in Subsection R151-46b-9(4) shall be limited by the
presiding officer if it is determined that:

(a)  the discovery sought is unreasonably cumulative,
duplicative or is obtainable from some other source that is more
convenient, less burdensome, or less expensive;

(b)  the party seeking discovery has had ample opportunity
by discovery in the action to obtain the information sought; or

(c)  the discovery is unduly burdensome or expensive,
taking into account the needs of the case, the amount in
controversy, limitations on the parties' resources, and the
importance of the issues at stake in the litigation.  The presiding
officer may act on his own motion after reasonable notice or
pursuant to a motion under Subsection R151-46b-9(6).

(6)  Protective Orders.
Upon motion by a party or by the person from whom

discovery is sought, and for good cause shown, the presiding
officer may make any order which justice requires to protect a
party or person from annoyance, embarrassment, oppression, or
undue burden or expense, including one or more of the
following:

(a)  that the discovery not be had;
(b)  that the discovery may be had only on specified terms

and conditions, including a designation of the time or place;
(c) that the discovery may be had only by a method of

discovery other than that selected by the party seeking
discovery;

(d)  the certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters;

(e)  that discovery be conducted with no one present except
persons designated by the presiding officer;

(f)  that a deposition after being sealed be opened only by
order of the presiding officer;

(g)  that a trade secret or other confidential research,
development, or commercial information not be disclosed or be
disclosed only in a designated way;

(h)  that the parties simultaneously file specified documents
or information enclosed in sealed envelopes to be opened as
directed by the presiding officer.

If the motion for a protective order is denied in whole or in
part, the presiding officer may, on such terms and conditions as
are just, order that any party or person provide or permit
discovery.

(7)  Timing, Completion and Sequence of Discovery.
(a)  A party may not use any of the discovery methods

described in Subsection R151-46b-9(4) prior to the date that the
disclosures required in the initial prehearing order are received
unless otherwise stipulated by the parties or ordered by the
presiding officer.  If the initial prehearing order does not require
the parties to make disclosures, then the parties may use those
discovery methods at any time after the date of the initial
prehearing conference.

(b)  Unless otherwise stipulated by the parties or ordered
by the presiding officer for good cause shown, all discovery,
except for prehearing disclosures governed by Subsection R151-
46b-9(3), shall be completed within 120 days after the date of
the initial prehearing conference.  Factors the presiding officer
shall consider in determining whether a party has demonstrated
good cause to shorten this time period include whether that
party's interests will be prejudiced if the time period is not
shortened, whether the relative simplicity or nonexistence of
factual issues justifies a shortening of discovery time, and
whether the health, safety or welfare of the public will be
prejudiced if the time period is not shortened.  Factors the
presiding officer shall consider in determining whether a party
has demonstrated good cause to extend this time period include,
in addition to those set forth in R151-46b-5(5), whether the
complexity of the case warrants additional discovery time, and
whether that party has made reasonable and prudent use of the
discovery time that has already been available to the party since
the proceeding commenced.

(c)  Unless the presiding officer upon motion, for the
convenience of parties and witnesses and in the interests of
justice, orders otherwise, and except as otherwise provided by
these rules, methods of discovery described in Subsection R151-
46b-9(4) may be used in any sequence.  The fact that a party is
conducting discovery shall not operate to delay any other party's
discovery.

(8)  Supplemented Disclosures and Amended Responses.
A party who has made a disclosure under Subsections (2) or (3)
or responded to a request for discovery with a response that was
complete when made shall supplement the disclosure or amend
the response to include information thereafter acquired if
ordered by the presiding officer or in the following
circumstances:
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(a)  A party shall supplement at appropriate intervals
disclosures under Subsections R151-46b-9(2) and (3) if the
party learns that in some material respect the information
disclosed is incomplete or incorrect and if the additional or
corrective information has not otherwise been made known to
the other parties during the discovery process or in writing.
With respect to testimony of an expert from whom a report is
required under Subsection R151-46b-9(3)(a), the duty extends
to information contained in the report, and any additions or
other changes to this information shall be disclosed by the time
the party's disclosures under Subsection R151-46b-9(3)(b) are
due.

(b)  A party shall amend a prior response to a request for
production within a reasonable time after the party learns that
the response is in some material respect incomplete or incorrect
and if the additional or corrective information has not otherwise
been made known to the other parties during the discovery
process or in writing.

(9)  Initial Prehearing Conference.
(a)  The party initiating the adjudicative proceeding shall

file a written request for the scheduling of an initial prehearing
conference and provide a copy to the presiding officer within 10
days after the filing of the response to the notice of agency
action or within 10 days after the filing of the request for agency
action in a case commenced by such a request.  The presiding
officer shall contact the parties upon receiving that request for
the scheduling of the conference and arrange for that conference
to be held at the earliest feasible time.  Nothing in this rule shall
limit the ability of the presiding officer to contact the parties and
schedule the conference on his own initiative.

(b)  The conference may be conducted either in person or
telephonically.  All parties, or their counsel, shall participate in
the conference.  The conference shall include discussion of
discovery, prehearing motions and other matters pertaining to
the orderly management of the proceeding.

(c)  During the initial prehearing conference, the presiding
officer shall issue a verbal order regarding the following matters,
and shall issue a written order to the same effect after the
conference is concluded:

(i)  scheduling any additional prehearing conferences;
(ii)  setting a deadline for the filing of all prehearing

motions and cross-motions, including motions for summary
judgment, which deadline shall allow for all motions to be
submitted and ruled on prior to the hearing date;

(iii)  modifying, if appropriate, any of the deadlines for
disclosures under Subsection R151-46b-9(3);

(iv)  resolving any discovery issues;
(v)  establishing a schedule for briefing, discovery needs,

expert witness reports, witness and exhibit lists, objections, and
any other necessary or appropriate prehearing matters;

(vi)  scheduling a hearing date, which notwithstanding the
provisions of Subsection R151-46b-5(2), shall provide for the
hearing to be concluded not more than 180 calendar days after
the day on which:

(A) the notice of agency action was issued; or
(B) the initial decision with respect to a request for agency

action was issued; and
(vii)  dealing with any other matters appropriate in the

circumstances of the case.
(d)  A party joined after the initial prehearing conference is

bound by the order issued as a result of that conference, unless
the presiding officer orders on stipulation or motion a
modification of that order.  Any such stipulation or motion shall
be filed within a reasonable time after joinder.

(e)  Notwithstanding Subsection R151-46b-9(7)(b) or any
other provision of these rules that provides a maximum time
frame for any prehearing matter, the presiding officer shall
schedule all prehearing matters consistent with Subsection
R151-46b-9(9)(c)(vi).  The presiding officer may:

(i)  adjust any time frames as necessary to accommodate
Subsection R151-46b-9(9)(c)(vi); and/or

(ii)  schedule any appropriate prehearing matters to occur
concurrently.

(10)  Signing of Disclosures, Discovery Requests,
Responses, and Objections.

(a)  Every disclosure made pursuant to Subsections R151-
46b-9(2) and (3) shall be signed by at least one attorney of
record or by the party if not represented, whose address shall be
stated.  The signature of the attorney or party constitutes a
certification that to the best of the signer's knowledge,
information, and belief, formed after a reasonable inquiry, the
disclosure is complete and correct as of the time it was made.

(b)  Every request for discovery or any response or
objection thereto made by a party shall be signed by at least one
attorney of record or by the party if not represented, whose
address shall be stated.  The signature of the attorney or party
constitutes a certification that he has read the request, response,
or objection, and that to the best of his knowledge, information,
and belief formed after a reasonable inquiry it is:

(i)  consistent with these rules and warranted by existing
law or a good faith argument for the extension, modification, or
reversal of existing law;

(ii)  not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the
cost of litigation; and

(iii)  not unreasonable or unduly burdensome or expensive,
given the needs of the case, the discovery already had in the
case, and the importance of the issues at stake in the proceeding.

(c)  If a request, response, or objection is not signed, it
shall be stricken unless it is signed promptly after the omission
is called to the attention of the party making the request,
response or objection and a party shall not be obligated to take
any action with respect to it until it is signed.

(11)  Filing of Discovery Requests or Disclosures.
(a)  Unless otherwise ordered by the presiding officer, a

party shall not file any request for or response to discovery, but
shall file only the original certificate of service stating that the
request or response has been served on the other parties and the
date of service.  Unless otherwise ordered by the presiding
officer, a party shall not file any of the disclosures required by
the initial prehearing order pursuant to Subsection R151-46b-
9(2) or any of the disclosures required by Subsection R151-46b-
9(3)(a), but shall file only the original certificate of service
stating that the disclosures have been served on the other parties
and the date of service.  Except as provided in Subsection R151-
46b-9(13)(f)(i) or unless otherwise ordered by the presiding
officer, depositions shall not be filed.  A party shall file the
disclosures required by Subsection R151-46b-9(3)(b) unless
otherwise ordered by the presiding officer.

(b)  A party filing a motion for a protective order or a
motion for an order compelling discovery shall attach to the
motion a copy of the request for discovery or the response
which is at issue.

(12)  Subpoenas.
(a)  Every subpoena shall be issued by the presiding officer

under the seal of the department or applicable division, shall
state the title of the action, and shall command every person to
whom it is directed to attend and give testimony at a hearing or
deposition at a time and place therein specified.  A subpoena
may also command the person to whom it is directed to produce
books, papers, or tangible things designated therein, and in the
case of a subpoena for a deposition, to also permit inspection
and copying of such items.  A subpoena for a deposition must
limit its designation of such items to matters which properly fall
within the scope of discoverable information as provided in
Subsection R151-46b-9(1)(a).  The presiding officer shall issue
a subpoena, or a subpoena for the production of documentary
evidence, signed and sealed but otherwise in blank, to a party
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requesting it, who shall fill it in before service.
(b)  Service of a subpoena upon a person named therein

shall be accompanied by a tender of fees for one day's
attendance and the mileage allowed by law.

(c)  A subpoena commanding a person to appear at a
hearing or a deposition being held in this state may be served at
any place within this state.  A person who resides in this state
may be required to appear at a deposition only in the county
where the person resides, or is employed, or transacts business
in person, or at such other place as the presiding officer may
order.  A person who does not reside in this state may be
required to appear at a deposition only in the county of this state
where the person is served with a subpoena, or at such other
place as the presiding officer may order.

(d)  A subpoena commanding a person to appear at a
deposition or to produce or allow the inspection of documents,
tangible things or premises located outside this state shall be
served in accordance with the requirements of the jurisdiction in
which such service is made.

(e)  Upon motion made promptly, and in any event at or
before the time specified in the subpoena for compliance
therewith, the presiding officer may:

(i)  quash or modify the subpoena, if it is shown to be
unreasonable and oppressive; or

(ii)  condition denial of the motion upon the advancement
by the person in whose behalf the subpoena is issued of the
reasonable cost of producing the books, papers, documents, or
tangible things.

(f)  In the case of subpoenas requiring the production of
books, papers, or other tangible things at a deposition, the
person to whom the subpoena is directed may, within 10 days
after the service thereof or on or before the time specified in the
subpoena for compliance if such time is less than 10 days after
service, serve upon the attorney designated in the subpoena a
written objection to production, inspection or copying of any or
all of the designated materials.  If such objection is made, the
party serving the subpoena shall not be entitled to production,
inspection or copying of the materials except pursuant to a
further order of the presiding officer who issued the subpoena.

(13)  Depositions Upon Oral Examination: General
provision; Persons who may be deposed.

Under the limited circumstances prescribed in this
Subsection, a party may with leave of the presiding officer take
the testimony by deposition upon oral examination of certain
persons, including parties, who have knowledge of facts relevant
to the claims or defenses of any party in the proceeding.  The
attendance of witnesses may be compelled by subpoena as
provided in Subsection R151-46b-9(12).  Depositions of expert
witnesses shall not be permitted.

(a)(i)  Before a party may request leave to take a person's
deposition, the party must first make diligent efforts to obtain
discovery from that person by means of an informal interview.
A party shall not be granted leave to take a deposition unless the
party, upon motion, demonstrates to the satisfaction of the
presiding officer that the person has knowledge of facts relevant
to the claims or defenses of any party in the proceeding and:

(A)  has refused a reasonable request by the moving party
for an informal interview;

(B)  after having notice of at least two reasonable requests
by that party for an informal interview, has failed to respond to
those requests;

(C)  has refused to answer reasonable questions
propounded to him by that party in an informal interview; or

(D)  will be unavailable to testify at the hearing.
In deciding whether to issue such an order, the presiding

officer shall take into consideration the probative value which
the testimony of that witness is likely to have in the proceeding.
The burden of demonstrating the need for a deposition shall be
upon the party requesting the deposition.

(ii)  For an informal interview:
(A)  a party or counsel has no obligation to notify the other

party or counsel of an intention to hold an informal interview
with a potential witness;

(B)  a party or counsel does not have a right to be present
during an informal interview with a potential witness conducted
by another party or counsel; and

(C)  there is no requirement to have a potential witness
placed under oath before providing information in an informal
interview.

(b)  Notice of Examination: General Requirements; Notice;
Non-Stenographic Recording; Production of Documents and
Things; Deposition of Organization; Deposition by Telephone.

(i)  A party permitted to take the deposition of any person
upon oral examination shall give reasonable notice in writing to
every other party to the action.  The notice shall state the time
and place for taking the deposition and the name and address of
each person to be examined, if known, and, if the name is not
known, a general description sufficient to identify him or the
particular class or group to which he belongs.  If a subpoena
duces tecum is to be served on the person to be examined, the
designation of the materials to be produced, as set forth in the
subpoena, shall be attached to or included in the notice.

(ii)  The parties may stipulate in writing or, upon motion,
the presiding officer may order the testimony at a deposition be
recorded by other than stenographic means.  The stipulation or
order shall designate the person before whom the deposition
shall be taken, the manner of recording, preserving and filing
the deposition, and may include other provisions to assure that
the recorded testimony will be accurate and trustworthy.  A
party may arrange to have a stenographic transcription made at
his own expense.  Any objections under Subsection R151-46b-
9(13)(c), any changes made by the witness, his signature
identifying the deposition as his own or the statement of the
officer that is required if the witness does not sign, as provided
in this rule, and the certification of the officer required by
Subsection R151-46b-9(13)(f), shall be set forth in a writing to
accompany a deposition recorded by non-stenographic means.

(iii)  The notice to a party deponent may be accompanied
by a request made in compliance with Subsection R151-46b-
9(14) for the production of documents and tangible things at the
taking of the deposition.

(iv)  A party may, in his notice and in a subpoena, name as
the deponent a public or private corporation or a partnership or
association or governmental agency and describe with
reasonable particularity the matters on which examination is
requested.  In that event, the organization so named shall
designate one or more officers, directors, or managing agents,
or other persons who consent to testify on its behalf, and may
set forth, for each person designated, the matters on which he
will testify.  A subpoena shall advise a non-party organization
of its duty to make such a designation.  The persons so
designated shall testify as to matters known or reasonably
available to the organization.  This subsection does not preclude
taking a deposition by any other procedure authorized in these
rules.

(v)  The parties may stipulate in writing or, upon motion,
the presiding officer may order a deposition be taken by
telephone.

(c)  Examination and Cross-Examination; Record of
Examination; Oath; Objections.

Examination and cross-examination of witnesses may
proceed as permitted at the hearing under the provisions of the
Utah Administrative Procedures Act and the Utah Rules of
Evidence.  The officer before whom the deposition is to be
taken shall put the witness on oath and shall personally, or by
someone acting under his direction and in his presence, record
the testimony of the witness.  The testimony shall be taken
stenographically or recorded by any other means ordered in
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accordance with Subsection R151-46b-9(13)(b)(ii) of this rule.
If requested by one of the parties, the testimony shall be
transcribed.  All objections made at the time of the examination
to the qualifications of the officer taking the deposition, to the
manner of taking it, to the evidence presented, or to the conduct
of any party, and any other objection to the proceedings, shall be
noted by the officer upon the deposition.  Evidence objected to
shall be taken subject to the objections.  In lieu of participating
in the oral examination, parties may serve written questions in
a sealed envelope on the party taking the deposition and he shall
transmit them to the officer, who shall propound them to the
witness and record the answer verbatim.

(d)  Motion to Terminate or Limit Examination.
At any time during the taking of the deposition, on motion

of either a party or the deponent and upon a showing that the
examination is being conducted in bad faith or in such manner
as unreasonably to annoy, embarrass, or oppress the deponent or
party, the presiding officer may order the officer conducting the
examination to cease forthwith from taking the deposition or
may limit the scope and manner of the taking of the deposition,
as provided in Subsection R151-46b-9(6).  If the order made
terminates the examination, it shall be resumed thereafter only
upon the order of the presiding officer.  Upon demand of the
objecting party or deponent, the taking of the deposition shall be
suspended for the time necessary to make a motion for an order.

(e)  Submission to Witness; Changes; Signing.
When the testimony is fully transcribed, the deposition

shall be submitted to the witness for examination and shall be
read to or by him, unless such examination and reading are
waived by the witness and by the parties.  Any changes in form
or substance which the witness desires to make shall be entered
upon the deposition by the officer with a statement of the
reasons given by the witness for making them.  The deposition
shall then be signed by the witness, unless the parties by
stipulation waive the signing or the witness is ill or cannot be
found or refuses to sign.  If the deposition is not signed by the
witness within 30 days of its submission to him, the officer shall
sign it and state on the record the fact of the waiver or of the
illness or absence of the witness or the fact of the refusal to sign
together with the reason, if any, given therefore.  The deposition
may then be used as though signed, unless a motion to suppress
is filed pursuant to Subsection R151-46b-9(13)(i)(c)(v) and the
presiding officer holds that the reasons given for the refusal to
sign require rejection of the deposition in whole or in part.

(f)  Certification and Filing by Officer; Exhibits; Copies;
Notice of Filing.

(i)  The officer shall certify on the deposition that the
witness was duly sworn by him and that the deposition is a true
record of the testimony given by the witness.  Unless otherwise
ordered by the presiding officer, he shall then securely seal the
deposition in an envelope indorsed with the title of the action
and marked "Deposition of (here insert name of witness)" and
shall promptly send the sealed transcript of the deposition to the
attorney who arranged for the transcript to be made.  If the party
taking the deposition is not represented by an attorney, the
transcript of the deposition shall be filed with the division or
committee before which the proceeding is being held unless
otherwise ordered by the presiding officer.  An attorney
receiving the transcript of the deposition shall store it under
conditions that will protect it against loss, destruction,
tampering or deterioration.  The officer shall file, and serve
upon all parties, a certificate indicating to whom he delivered
the transcript, and the date he did so.

Documents and things produced for inspection during the
examination of the witness shall, upon the request of a party, be
marked for identification and annexed to the deposition, and
may be inspected and copied by any party, except that if the
person producing the materials desires to retain them, he may
either offer copies to be marked for identification and annexed

to the deposition and to serve thereafter as originals, if he
affords to all parties fair opportunity to verify the copies by
comparison with the originals, or offer the originals to be
marked for identification, after giving to each party an
opportunity to inspect and copy them, in which event the
materials may then be used in the same manner as if annexed to
the deposition.  Any party may move for an order that the
original be annexed to the original transcript of the deposition
pending final disposition of the case.

(ii)  Upon payment of reasonable charges therefore, the
officer shall furnish a copy of the deposition to any party or to
the deponent.

(g)  Failure to Attend or to Serve Subpoena; Expenses.
(i)  If the party giving the notice of the taking of a

deposition fails to attend and proceed therewith and another
party attends in person or by attorney pursuant to the notice, the
presiding officer may order the party giving the notice to pay to
such other party the reasonable expenses incurred by him and
his attorney in attending, including reasonable attorney's fees.

(ii)  If the party giving the notice of the taking of a
deposition of a witness fails to serve a subpoena upon him and
the witness because of such failure does not attend, and if
another party attends in person or by attorney because he
expects the deposition of that witness to be taken, the presiding
officer may order the party giving the notice to pay to such other
party the reasonable expenses incurred by him and his attorney
in attending, including reasonable attorney's fees.

(h)  Persons Before Whom Depositions May Be Taken.
(i)  Within the United States or within a territory or insular

possession subject to the jurisdiction of the United States,
depositions shall be taken before an officer authorized to
administer oaths by the laws of the United States or of the place
where the examination is held, or before a person appointed by
the presiding officer in which the action is pending.  A person
so appointed has power to administer oaths and take testimony.

(ii)  In a foreign country, depositions may be taken:
(A)  on notice before a person authorized to administer

oaths in the place in which the examination is held, either by the
law thereof or by the law of the United States; or

(B)  before a person commissioned by the presiding officer.
The person so commissioned shall have the power, by virtue of
his commission, to administer any necessary oath and take
testimony. A commission shall be issued on application and
notice and on terms that are just and appropriate.  It is not
requisite to the issuance of a commission that the taking of the
deposition in any other manner in impracticable or
inconvenient; and a commission may be issued in proper cases.
A notice or commission may designate the person before whom
the deposition is to be taken either by name or descriptive title.

(iii)  No deposition shall be taken before a person who is
a relative or employee or attorney or counsel of any of the
parties, or is a relative or employee of such attorney or counsel,
or is financially interested in the proceeding.

(i)  Use of Depositions in Agency Adjudicative
Proceedings.

(a)  Use of Depositions.
At a hearing or upon argument of a motion or an

interlocutory proceeding, any part or all of a deposition, so far
as admissible under the rules of evidence applied as though the
witness were then present and testifying, may be used against
any party who was present or represented at the taking of the
deposition or who had reasonable notice thereof, in accordance
with any of the following provisions:

(i)  Any deposition may be used by any party for the
purpose of contradicting or impeaching the testimony of the
deponent as a witness, or for any other purpose permitted by the
Utah Rules of Evidence.

(ii)  The deposition of either a party or anyone who, at the
time of taking the deposition, was an officer, director, or
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managing agent, or a person designated under Subsection R151-
46b-9(13)(b)(iv) to testify on behalf of a public or private
corporation, partnership or association or governmental agency
which is a party, may be used by an adverse party for any
purpose.

(iii)  The deposition of a witness, whether or not a party,
may be used by any party for any purpose if the presiding officer
finds that:

(A)  the witness is dead;
(B)  the witness is at a greater distance than 100 miles from

the place of hearing, or is out of the United States, unless it
appears that the absence of the witness was procured by the
party offering the deposition;

(C)  the witness is unable to attend or testify because of
age, illness, infirmity, or imprisonment;

(D) the party offering the deposition has been unable to
procure the attendance of the witness by subpoena; or

(E)  upon application and notice, such exceptional
circumstances exist as to make it desirable, in the interest of
justice and with due regard to the importance of presenting the
testimony of witnesses orally in open court, to allow the
deposition to be used.

(iv)  If only part of a deposition is offered in evidence by
a party, an adverse party may require him to introduce any other
part which ought, in fairness, to be considered with the part
introduced, and any party may introduce any other parts.

All depositions lawfully taken and duly filed in any court
or another agency of this state may be used as if originally taken
in the pending proceeding.  A deposition previously taken may
also be used as permitted by the Utah Rules of Evidence.

(b)  Objections to Admissibility.
Subject to the provisions of Subsection R151-46b-

9(13)(i)(c), objection may be made at the hearing to receiving in
evidence any deposition or part thereof for any reason which
would require the exclusion of the evidence if the witness were
then present and testifying.

(c)  Effect of Errors and Irregularities in Depositions.
(i)  All errors and irregularities in the notice for taking a

deposition are waived unless written objection is promptly
served upon the party giving the notice.

(ii)  Objection to taking a deposition because of
disqualification of the officer before whom it is to be taken is
waived unless made before the taking of the deposition begins
or as soon thereafter as the disqualification becomes known or
could be discovered with reasonable diligence.

(iii)  Objections to the competency of a witness or to the
competency, relevancy, or materiality of testimony are not
waived by failure to make them before or during the taking of
the deposition, unless the ground of the objection is one which
might have been obviated or removed if presented at that time.

(iv)  Errors and irregularities occurring at the oral
examination in the manner of taking the deposition, in the form
of the questions or answers, in the oath or affirmation, or in the
conduct of parties, and errors of any kind which might be
obviated, removed, or cured if promptly presented, are waived
unless seasonable objection thereto is made at the taking of the
deposition.

(v)  Errors and irregularities in the manner in which the
testimony is transcribed or the deposition is prepared, signed,
certified, sealed, indorsed, transmitted, filed, or otherwise dealt
with are waived unless a motion to suppress the deposition or
some part thereof is made with reasonable promptness after such
defect is, or with due diligence might have been, ascertained.

(14)  Production of Documents and Things and Entry Upon
Land for Inspection and Other Purposes.

(a)  Scope.
Upon approval by the presiding officer, any party may

serve on any other party a request:
(i)  to produce and permit the party making the request, or

someone acting on his behalf, to inspect and copy any
designated documents, including writings, drawings, graphs,
charts, photographs, phonorecords, and other data compilations
from which information can be obtained, translated, if
necessary, by the respondent through detection devices into
reasonably usable form, or to inspect and copy, test, or sample
any tangible things which constitute or contain matters within
the scope of Subsection R151-46b-9(1)(a) and which are in the
possession, custody or control of the party upon whom the
request is served; or

(ii)  to permit entry upon designated land or other property
in the possession or control of the party upon whom the request
is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property or
any designated object or operation thereon, within the scope of
Subsection R151-46b-9(1)(a).

(b)  Procedure.
Before permitting a party to serve a request for production

of documents, the presiding officer must first find that the party
seeking such leave has demonstrated that the records he seeks
have not already been provided to him in the initial disclosures
submitted by another party.  After approval by the presiding
officer, the request may be served upon any party.  The request
shall set forth the items to be inspected either by individual item
or by category, and describe each item and category with
reasonable particularity.  The request shall specify a reasonable
time, place, and manner of making the inspection and
performing the related acts.

The party upon whom the request is served shall serve a
written response within 20 days after the service of the request.
The presiding officer may allow a shorter or longer time.  The
response shall state, with respect to each item or category, that
inspection and related activities will be permitted as requested,
unless the request is objected to, in which event the reasons for
objection shall be stated.  If objection is made to part of an item
or category, the part shall be specified.  The party submitting the
request may move for an order under Subsection R151-46b-
9(16) with respect to any objection to or other failure to respond
to the request or any part thereof, or any failure to permit
inspection as requested.

A party who produces documents for inspection shall
produce them as they are kept in the usual course of business or
shall organize and label them to correspond with the categories
in the request.

(15)  Physical and Mental Examination of Persons.
(a)  Order for Examination.
When the mental or physical condition, including the blood

group, of a party or of a person in the custody or under the legal
control of a party is in controversy, the presiding officer may
order the party to submit to a physical or mental examination by
a physician or to produce for examination the person in his
custody or legal control.  The order may be made only on
motion for good cause shown and upon notice to the person to
be examined and to all parties and shall specify the time, place,
manner, conditions, and scope of the examination and the
person or person by whom it is to be made.

(b)  Report of Examining Physician.
(i)  If requested by the party against whom an order is made

under Subsection (a) of this rule or the person examined, the
party causing the examination to be made shall deliver to him a
copy of a detailed written report of the examining physician
setting out his findings, including results of all tests made,
diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition.  After delivery, the
party causing the examination shall be entitled, upon request, to
receive from the party against whom the order is made a like
report of any examination, previously or thereafter made, of the
same condition unless, in the case of a report of examination of
a person not a party, the party shows that he is unable to obtain
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it.  The presiding officer on motion may make an order against
a party requiring delivery of a report on such terms as are just,
and if a physician fails or refuses to make a report, the presiding
officer may exclude his testimony if offered at the hearing.

(ii)  By requesting and obtaining a report of the
examination so ordered or by taking the deposition of the
examiner, the party examined waives any privilege he may have
in that action or any other involving the same controversy,
regarding the testimony of every other person who has examined
or may thereafter examine him in respect of the same mental or
physical condition.

(iii)  Subsection R151-46b-9(15)(b) applies to examination
made by agreement of the parties unless the agreement expressly
provides otherwise.  Subsection R151-46b-9(15)(b) does not
preclude discovery of a report of an examining physician or the
taking of a deposition of the physician in accordance with the
provisions of any other rule.

(16)  Motion to Compel Discovery; Sanctions for Failure
to Make or Cooperate in Discovery.

(a)  A party may request entry of an order compelling
discovery as follows:

(i)  If a party fails to make disclosures required by an initial
prehearing order pursuant to R151-46b-9(2), or a party fails to
make the disclosures required by R151-46b-9(3), or a deponent
fails to answer a question propounded under Subsection R151-
46b-9(13), or a corporation or other entity fails to make a
designation under Subsection R151-46b-9(13)(b)(iv), or a party,
in response to a request for inspection submitted under
Subsection R151-46b-9(14), fails to respond that inspection will
be permitted as requested or fails to permit inspection as
requested, the discovering party may move for an order
compelling such disclosures, or an answer, or a designation, or
an order compelling inspection in accordance with the request.
When taking a deposition on oral examination, the proponent of
the question may complete or adjourn the examination before he
applies for an order.

If the presiding officer denies the motion in whole or in
part, the presiding officer may make such protective order as he
would have been empowered to make on a motion made
pursuant to Subsection R151-46b-9(6).

(ii)  For purposes of Subsection R151-46b-9(16)(a)(i), an
evasive or incomplete answer is to be treated as a failure to
answer.

(b)  Discovery Sanctions.
(i)  If a party or other person fails to comply with an order

compelling discovery issued by the presiding officer, the
department may seek enforcement of that order by seeking civil
enforcement in the district court as provided in Section 63G-4-
501.

(ii)  If a party, an officer, director, or managing agent of a
party or a person designated under Subsection R151-46b-
9(13)(b)(iv) to testify on behalf of a party fails to obey an order
or provide or permit discovery, including an order made under
Subsection R151-46b-9(16)(a), the presiding officer may make
such orders in regard to the failure as are just, including:

(A)  An order that the matters regarding which the order
was made or any other designated facts shall be taken to be
established for the purposes of the action in accordance with the
claim of the party obtaining the order;

(B)  An order refusing to allow the disobedient party to
support or oppose designated claims or defenses, or prohibiting
him from introducing designated matters in evidence;

(C)  An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;

(iii)  If a party fails to comply with an order under
Subsection R151-46b-9(15)(a) requiring him to produce another
for examination, the presiding officer may enter any order listed

in paragraphs (A), (B), and (C) of Subsection R151-46b-
9(16)(b)(ii) unless the party failing to comply shows that he is
unable to produce such person for examination.

(iv)  If a party, an officer, director, or managing agent of a
party or a person designated under Subsection R151-46b-
9(13)(b)(iv) to testify on behalf of a party fails to appear before
the officer who is to take his deposition, after being served with
a proper notice, fails to serve a written response to a request for
inspection submitted under Subsection R151-46b-9(14), after
proper service of the request, the presiding officer on motion
may make such orders in regard to the failure as are just and
may take any action authorized under paragraphs (A), (B) and
(C) of Subsection R151-46b-9(16)(b)(ii).  In lieu of any order
or in addition thereto, the presiding officer shall require the
party failing to act or the attorney advising him or both to pay
the reasonable expenses, including attorney's fees, caused by the
failure, unless the presiding officer finds that the failure was
substantially justified or that other circumstances make an award
of expenses unjust.

The failure to act described in Subsection R151-46b-9(16)
may not be excused on the ground that the discovery sought is
objectionable unless the party failing to act has applied for a
protective order as provided in Subsection R151-46b-9(6).

(v)  The failure to comply with Subsections R151-46b-9(1)
through R151-46b-9(15) or to honor any certification made
under those rules may be found by the presiding officer to be a
default under Section 63G-4-209.

R151-46b-10.  Hearings.
(1)  Hearings Required or Permitted.
A hearing shall be held in all adjudicative proceedings in

which a hearing is:
(a)  required by statute or rule and not waived by the

parties; or
(b)  permitted by statute or rule and timely requested.
(2)  Time to Request Permissive Hearing.
A request for a hearing permitted by statute or rule must be

received no later than:
(a)  the time period for filing a response to a notice of

agency action if a response is required or permitted;
(b)  twenty days following the issuance of a notice of

agency action if a response is not required or permitted; or
(c)  the filing of the request for agency action.
(3)  Scheduling of Hearings.
(a)(i)  The date, time, and place of a hearing shall be set

forth in the notice of agency action or the notice of receipt of
request for agency action, or, if not known at the time of the
notice, in a separate notice of hearing.

(ii)  Notwithstanding the provisions of Subsection R151-
46b-5(2), the hearing in any formal or informal adjudicative
proceeding shall be concluded not more than 180 calendar days
after the day on which:

(A)  the notice of agency action was issued; or
(B)  the initial decision with respect to a request for agency

action was issued.
(b)  Subject to the provisions of Subsection R151-46b-

5(5)(b), the presiding officer may, upon a determination of good
cause, issue an order modifying the date, time, or place of a
hearing.

(4)  Hearings Open to Public; Exceptions.
(a)  Any hearing in an adjudicative proceeding is open to

the public unless closed by the presiding officer conducting the
hearing, pursuant to Title 63G, Chapter 4, the Administrative
Procedures Act, or by a presiding officer who is a public body,
pursuant to Title 52, Chapter 4, the Open and Public Meetings
Act.

(b)  The deliberative process of an adjudicative proceeding
is a quasi-judicial function exempt from the Open and Public
Meetings Act.  Deliberations are closed to the public.
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(5)  Bifurcation of Hearing.
The presiding officer, good cause appearing, may order a

hearing bifurcated into a findings phase relative to the
allegations set forth in the petition, and a sanctions phase, if
required, based upon the findings.

(6)  Order of Presentation in Hearings.
The order of presentation of evidence in hearings in formal

adjudicative proceedings shall normally be as follows:
(a)  opening statement of the party with the burden of

proof;
(b)  opening statement of the opposing party, unless the

party reserves the opening statement until the presentation of its
case-in-chief;

(c)  case-in-chief of the party which has the burden of proof
and cross examination of witnesses by opposing party;

(d)  case-in-chief of the opposing party and cross
examination of witnesses by the party with the burden of proof;

(e)  rebuttal case by the party which has the burden of
proof;

(f)  surrebuttal case by the opposing party;
(g)  further rebuttal or surrebuttal as permitted by the

presiding officer;
(h)  closing argument by the party which has the burden of

proof;
(i)  closing argument by the opposing party; and
(j)  final argument by the party which has the burden of

proof.
(7)  Testimony Under Oath.
All testimony presented at a hearing, if offered as evidence

to be considered in reaching a decision on the merits, shall be
given under oath administered by the presiding officer.

(8)  Telephonic Testimony.
(a)  Telephonic testimony is only permissible in a formal

adjudicative proceeding upon the consent of the parties or if
warranted by exigent circumstances.  Normally, expenses which
would be incurred by a party to produce in-person testimony do
not constitute an exigent circumstance as to justify telephonic
testimony in a formal adjudicative proceeding.  Telephonic
testimony is generally permissible in an informal proceeding
upon the request of any party.

(b)  When telephonic testimony is to be presented, the
presiding officer shall require that the identity of any witness so
testifying be established.  The presiding officer shall also
provide safeguards to assure the witness does not refer to
documents improperly and to reduce the possibility the witness
may be coached or influenced during their testimony.

(9)  Standard of Proof.
The standard of proof in all proceedings under these rules,

whether initiated by a notice of agency action or request for
agency action, shall be a preponderance of the evidence.

(10)  Burden of Proof.
The department has the burden of proof in any proceeding

initiated by a notice of agency action.  The party who seeks
action from the department has the burden of proof in any
proceeding initiated by a request for agency action.

(11)  Default Procedures.
(a)  Order entering the default of a party.
(i)  The presiding officer may enter the default of a party in

accordance with Section 63G-4-209, sua sponte or upon motion
of a party.

(ii)  A party filing a motion for entry of default shall also
file an affidavit substantiating the grounds for the motion.

(iii)  If the submissions establish a basis for entry of
default, the presiding officer may enter the default without
notice to the defaulting party or a hearing.

(b)  Additional proceedings.
(i)  Following the entry of default, the presiding officer

may, sua sponte or upon motion of a party, conduct further
proceedings and enter a final order based on the submissions

filed without notice to or participation by the defaulting party
when:

(A)  the relief sought against the party is specifically set
forth in the pleadings that were served upon that party;

(B)  the factual allegations contained in those pleadings are
supported by affidavit or by a verified petition; and

(C)  those factual allegations, and applicable law, support
the granting of the relief sought against that party.

(ii)  In all other cases, the presiding officer shall not enter
a final order without conducting a hearing in which the party
seeking relief may submit proffers, evidence, or legal arguments
in support of the relief it requests against the defaulting party.
The hearing may be held without notice to or participation by
the defaulting party if the pleadings served upon the defaulting
party set forth the potential relief which could be obtained
against such party.

(c)  The order of default and the final order may be
concurrently issued.

(12)  Record of Hearing.
(a)  Record Requirement.
The presiding officer shall cause a record to be made of all

prehearing conferences and all hearings which are conducted.
(b)  Record Methods.
(i)  Formal Adjudicative Proceedings.
The presiding officer shall cause the record of a hearing in

a formal adjudicative proceeding to be made by means of a
certified court reporter pursuant to Title 58, Chapter 74,
Certified Court Reporters Licensing Act, unless the presiding
officer determines it to be unnecessary or impracticable, in
which case he shall cause the record to be made by means of an
audio or video cassette recorder or other recording device.

(ii)  Informal Adjudicative Proceedings.
The presiding officer may cause a record of a hearing in an

informal adjudicative proceeding to be made by a method set
forth in Subsection (i) or by minutes prepared or adopted by the
presiding officer.

(c)  Record Expense.
The hearing in an adjudicative proceeding shall be

recorded at the expense of the agency.
(d)  Transcription of Record.
(i)  If a party is required by Subsection R151-46b-12(3)(d)

regarding agency review proceedings to obtain a transcript of a
hearing, the party must ensure that the record is transcribed:

(A)  in a formal adjudicative proceeding, by the certified
court reporter who reported the hearing; or

(B)  in an informal adjudicative proceeding, by any
certified court reporter or by a person who is not a party in
interest.  For purposes of this Subsection, "a party in interest" is
defined to include a party or a relative of the party.  Neither a
party's counsel nor an employee of a party's counsel is
considered "a party in interest" for purposes of this Subsection.

(ii)  Where a transcript is prepared by someone other than
a certified court reporter, a party shall file an affidavit of the
transcriber stating under penalty of perjury that the transcript is
a correct and accurate transcription of the hearing record.

(iii)  Pages and lines in a transcript shall be numbered for
referencing purposes.

(iv)  The party requesting the transcript shall bear the cost
of the transcription.

(v)  The original transcript of a record of a hearing shall be
filed with the presiding officer.

(13)  Fees.
(a)  Witness Fees.
Witnesses appearing upon the demand or at the request of

a party shall be entitled to receive payment from that party in the
amount of $18.50 for each day in attendance and, if traveling
more than 50 miles to attend and return from the hearing, shall
be entitled to receive 25 cents per mile for each mile thus
actually and necessarily traveled.  Any witness subpoenaed by
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a party other than the department may, at the time of service of
the subpoena, demand one day's witness fee and mileage in
advance and unless such fee is tendered, the witness shall not be
required to appear.

(b)  Interpreter and Translator Fees.
Interpreters and translators, including those skilled in

foreign languages and communication with the deaf, shall be
allowed such compensation for their services as the presiding
officer may allow.

(c)  Officers and Employees not Entitled to Fees -
Exception.

No officer or employee of the United States, or of the State
of Utah, or of any county, incorporated city or town within the
State of Utah, shall receive any witness fee when testifying in an
adjudicative proceeding unless the officer or employee is
required to testify at a time other than during his normal
working hours.

(d)  Only One Fee Per Day Allowed.
No witness shall receive fees in more than one adjudicative

proceeding on the same day.

R151-46b-11.  Orders.
(1)  Requirements.
(a)  All orders issued by a presiding officer shall comply

with the requirements of Subsection 63G-4-203(1)(i) or Section
63G-4-208, respectively.  In the case of default orders and
orders issued subsequent to a default order, the requirements of
Subsections 63G-4-203(1)(i)(iii) and (iv) and 63G-4-
208(1)(e),(f) and (g) are satisfied if the order includes a notice
of the right to seek to set aside the order as provided in
Subsection 63G-4-209(3).

(b)  The presiding officer shall issue an order within 45
calendar days after the day on which the hearing concludes.

(c)  If the presiding officer permits the filing of any post-
hearing documents, that filing shall be scheduled in a way that
allows the presiding officer to issue an order within 45 calendar
days after the day on which the hearing concludes.

(d)  The failure of the presiding officer to comply with the
requirements of this Subsection (1) is not a basis for dismissal
of the matter, and may not be considered an automatic denial or
grant of any motion.

(2)  Effective Date.
The effective date of the final order in an adjudicative

proceeding shall be 30 days after the issuance thereof unless
otherwise provided in the order.

(3)  Clerical Mistakes.
Clerical mistakes in orders or other parts of the record and

errors therein arising from oversight or omission may be
corrected by the department on its own initiative or on the
motion of any party and after such notice, if any, as the
department orders.  Such mistakes may be so corrected at any
time prior to the docketing of a petition for judicial review or as
governed by Rule 11(h) of the Utah Rules of Appellate
Procedure.

R151-46b-12.  Agency Review.
(1)  Availability of Agency Review.
Except as otherwise provided in Subsection 63G-4-

209(3)(c), an aggrieved party may obtain agency review of a
final order issued in an adjudicative proceeding by filing a
request with the executive director of the department within
thirty days following the issuance of the order.

(2)  When Agency Review Is Not Available.
(a)  Agency review is not available as to any order or

decision entered by the following agencies:
(i)  the Real Estate Appraiser Licensing and Certification

Board;
(ii)  the Utah Motor Vehicle Franchise Advisory Board;

and

(iii)  the Utah Powersport Vehicle Franchise Advisory
Board.

(b)  Agency review is not available for any decisions or
orders entered by the Division of Occupational and Professional
Licensing as to the following matters:

(i)  Prelitigation proceedings conducted pursuant to Title
78B, Chapter 3, the Utah Health Care Malpractice Act;

(ii)  Requests for modification to disciplinary orders issued
by the Division of Occupational and Professional Licensing;
and

(iii)  Requests for entry into the Diversion Program
pursuant to Section 58-1-404(4).

(c)  Agency review is not available for any decisions or
orders entered by the Division of Corporations and Commercial
Code as to the following matters:

(i) refusal to file a document under the Utah Revised
Business Corporations Act pursuant to Section 16-10a-126;

(ii) revocation of a foreign corporation's authority to
transact business pursuant to Section 16-10a-1532;

(iii) refusal to file a document under the Utah Revised
Limited Liability Company Act pursuant to Section 48-2c-211;
and

(iv) revocation of a foreign limited liability company's
authority to transact business pursuant to Section 48-2c-1614.

(d)(i)  Agency reconsideration may be requested for orders
or decisions exempt from agency review under Subsections
R151-46b-12(2)(a), (b)(ii), and (c) pursuant to Section 63G-4-
302.

(ii)  Agency reconsideration is not available for orders or
decisions exempt from agency review under Subsections (b)(i)
and (b)(iii), pursuant to Subsections 58-1-404(4)(d) and 78B-3-
416(1)(c).

(3)  Content of a Request for Agency Review - Transcript
of Hearing - Service.

(a)  The content of a request for agency review shall be in
accordance with Subsection 63G-4-301(1)(b) and as provided
in this Subsection.  The request for agency review shall include
a copy of the order that is the subject of the request.

(b)  A party requesting agency review shall set forth any
factual or legal basis in support of that request, including
adequate supporting arguments and citation to appropriate legal
authority and to the relevant portions of the record developed
during the adjudicative proceeding.

(c)  If a party challenges a finding of fact in the order
subject to review, the party must demonstrate, based on the
entire record, that the finding is not supported by substantial
evidence. A party challenging the facts bears the burden to
marshal or gather all of the evidence in support of a finding and
to show that despite such evidence, the finding is not supported
by substantial evidence.  The failure to so marshal the evidence
permits the executive director to accept a division's findings of
fact as conclusive.  A party challenging a legal conclusion must
support the argument with citation to any relevant authority and
also cite to those portions of the record that are relevant to that
issue.

(d)  If the grounds for agency review include any challenge
to a determination of fact or conclusion of law as unsupported
by or contrary to the evidence, the party seeking agency review
shall order and cause a transcript of the record relevant to such
finding or conclusion to be prepared. When a request for agency
review is filed under such circumstances, the party seeking
review shall certify that a transcript has been ordered and shall
notify the department when the transcript will be available for
filing with the department. The party seeking agency review
shall bear the cost of the transcript.

(e)  A party seeking agency review shall, in the manner
described in R151-46b-8, file and serve upon all other parties
copies of correspondence, pleadings, and other submissions.  If
an attorney enters an appearance on behalf of a party, service
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shall thereafter be made upon that attorney, instead of directly
to the party.

(f)  Failure to comply with this rule may result in dismissal
of the request for agency review.

(4)  Stay Pending Agency Review.
(a)  Upon the timely filing of a request for agency review,

the party seeking review may request that the effective date of
the order subject to review be stayed pending the completion of
review.  If a stay is not timely requested and subsequently
granted, the order subject to review shall take effect according
to its terms.

(b)  The division or committee that issued the order subject
to review may oppose the request for a stay in writing within ten
days from the date the stay is requested.  Failure to oppose a
timely request for a stay shall result in an order granting the stay
unless the department determines that a stay would not be in the
best interest of the public.  The department may also enter an
interim order granting a stay pending a decision on the motion
for a stay.

(c)  In determining whether to grant a request for a stay or
a motion opposing that request, the department shall review the
division's or committee's findings of fact, conclusions of law and
order to determine whether granting a stay would, or might
reasonably be expected to, pose a significant threat to the public
health, safety and welfare.  The department may also issue a
conditional stay by imposing terms, conditions or restrictions on
a party pending agency review.

(5)  Memoranda.
(a)  The department may order or permit the parties to file

memoranda to assist in conducting agency review.  Any
memoranda shall be filed consistent with these rules or as
otherwise governed by any scheduling order entered by the
department.

(b)  When no transcript is necessary to conduct agency
review, any memoranda supporting a request for such review
shall be concurrently filed with the request.  If a transcript is
necessary to conduct agency review, any supporting memoranda
shall be filed no later than 15 days after the filing of the
transcript with the department.

(c)  Any response to a request for agency review and any
memoranda supporting that response shall be filed no later than
15 days from the filing of the request for agency review or no
later than 15 days from the service of any subsequent
memoranda supporting that request.  Any final reply memoranda
shall be filed no later than five days after the service of a
response to the request for agency review.

(6)  Oral Argument.
The request for agency review or the response thereto shall

state whether oral argument is sought in conjunction with
agency review.  The department may order or permit oral
argument if the department determines such argument is
warranted to assist in conducting agency review.

(7)  Standard of Review.
The standards for agency review correspond to the

standards for judicial review of formal adjudicative proceedings,
as set forth in Subsection 63G-4-403(4).

(8)  Type of Relief.
The type of relief available on agency review shall be the

same as the type of relief available on judicial review, as set
forth in Subsection 63G-4-404(1)(b).

(9)  Order on Review.
The order on review shall comply with the requirements of

Subsection 63G-4-301(6).

R151-46b-14.  Exhaustion of Administrative Remedies.
(1)  In accordance with Section 63G-4-401, an aggrieved

party may seek judicial review of a final order only after
exhausting all administrative remedies available.

(2)  The order on review constitutes final agency action for

purposes of Subsection 63G-4-401(1).

R151-46b-15.  Stay and Other Temporary Remedies Pending
Judicial Review.

(1)  Unless otherwise provided by statute, a motion for a
stay of an order or other temporary remedy during the pendency
of judicial review shall include:

(a)  a statement of the reasons for the relief requested;
(b)  a statement of the facts relied upon;
(c)  affidavits or other sworn statements if the facts are

subject to dispute;
(d)  relevant portions of the record of the adjudicative

proceeding and agency review thereof;
(e)  a memorandum of law identifying the issues to be

presented on appeal and supporting the aggrieved party's
position that those issues raise a substantial question of law or
fact reasonably likely to result in reversal, remand for a new
hearing, or relief from the order entered;

(f)  clear and convincing evidence that if the requested stay
or other temporary remedy is not granted, the aggrieved party
will suffer irreparable injury;

(g)  clear and convincing evidence that if the requested stay
or other temporary remedy is granted, it will not substantially
harm other parties to the proceeding; and

(h)  clear and convincing evidence that if the requested stay
or other temporary remedy is granted, the aggrieved party will
not pose a significant danger to public health, safety and
welfare.

(2)  The executive director of the department may grant a
motion for a stay of an order or other temporary remedy during
the pendency of judicial review upon a showing by the
aggrieved party that the requirements for such relief established
in this rule are met.

R151-46b-16.  Emergency Adjudicative Proceedings.
Unless otherwise provided by statute or rule:
(1)  When a division commences an emergency

adjudicative proceeding and issues an order in accordance with
Section 63G-4-502 which results in a continued impairment of
the affected party's rights or legal interests, the division that
issued the emergency order shall schedule a hearing upon
written request of the affected party to determine whether the
emergency order should be affirmed, set aside, or modified
based on the standards set forth in Section 63G-4-502.  The
hearing will be conducted in conformity with Section 63G-4-
206.

(2)  Upon request for a hearing pursuant to this rule, the
Division will conduct a hearing as soon as reasonably practical
but not later than 20 days from the receipt of a written request
unless the Division and the party requesting the hearing agree
to conduct the hearing at a later date.  The Division shall have
the burden of proof to establish, by a preponderance of the
evidence, that the requirements of Section 63G-4-502 have been
met.

(3) Except as otherwise provided by statute, the division
director or his designee shall select an individual or body of
individuals to act as the presiding officer at the hearing.  The
presiding officer shall not include any individual who directly
participated in issuing the emergency order.

(4)  Within a reasonable time after the hearing, the
presiding officer shall issue an order in accordance with the
requirements of Section 63G-4-208.  The order of the presiding
officer shall be considered final agency action with respect to
the emergency adjudicative proceeding and shall be subject to
agency review in accordance with Section R151-46b-12.

R151-46b-17.  Declaratory Orders.
(1)  Filing of Petition for Declaratory Order.
A petition for the issuance of a declaratory order shall be
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filed with the agency head which has primary jurisdiction to
enforce or implement the statute, rule, or order for which a
declaratory order is sought.  The petition shall set forth the
question to be answered, the facts and circumstances related to
the question, the statute, rule, or order to be applied to the
question, and whether oral argument is sought in conjunction
with the petition. The Petition shall comply with the
requirements for pleadings set forth in Section R151-46b-7.

(2)  Disposition of Petition.
Upon receipt of a petition for a declaratory order, the

agency head shall issue a written order in accordance with
Subsection 63G-4-503(6) or allow the petition to be denied in
accordance with Subsection 63G-4-503(7).

(a)  If the agency head issues a declaratory order declaring
the applicability of the statute, rule, or order in question to the
specified facts and circumstances set forth in the petition
without setting the matter for an adjudicative proceeding, the
order shall be based upon a review of the petition and oral
argument upon the petition, if any; laws and rules applicable to
the petition; records maintained by the agency; or any other
relevant information reasonably available to the agency.

(b)  If the agency head sets the matter for an adjudicative
proceeding, a notice of adjudicative proceeding shall be issued
in accordance with the requirements of Subsection 63G-4-
201(2)(a), to the extent applicable.

(3)  Classes of Circumstances in Which the Agency Will
Not Issue a Declaratory Order.

The following are defined as classes of circumstances in
which the agency will not issue a declaratory order:

(a)  questions involving circumstances set forth in
Subsection 63G-4-503(3)(a)(ii) or (3)(b);

(b)  questions which are not within the jurisdiction of the
agency to address;

(c)  questions which have already been adequately
addressed by an agency in the form of an order;

(d)  questions which can be adequately addressed by an
agency in the form of informal advice;

(e)  questions which are already clearly addressed by statute
or rule and do not warrant a declaratory order;

(f)  questions which are more properly addressed by statute
or rule;

(g)  questions which arise out of pending or anticipated
litigation in a civil, criminal, or administrative forum which are
more properly addressed by that forum; and

(h)  questions which are irrelevant, insignificant,
meaningless, or spurious.

(4)  Agency Review.
The recipient of a declaratory order may request agency

review pursuant to Section 63G-4-301 and these rules.

R151-46b-18.  Record of an Adjudicative Proceeding.
(1)  Definition.
The record of an adjudicative proceeding includes the

pleadings and exhibits filed by the parties, the recording of any
hearing under Subsection R151-46b-10(11), any transcript of a
hearing, and orders or other documents issued by any presiding
officer in the adjudicative proceeding or on agency review or
reconsideration of the adjudicative proceeding.

(2)  Retention.
The record of an adjudicative proceeding shall be retained

by the department pursuant to Title 63, Chapter 2, the
Government Records Access and Management Act
("GRAMA").  As used herein, "department" means the
department, division or committee before whom the adjudicative
proceeding was conducted.

(3)  Classification.
The record of an adjudicative proceeding is classified as a

"public record" except as otherwise classified by the department
pursuant to GRAMA.

KEY:  administrative procedures, adjudicative proceedings,
government hearings
September 22, 2008 13-1-6
Notice of Continuation May 3, 2006 63G-4-102(6)
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R154.  Commerce, Corporations and Commercial Code.
R154-100.  Utah Administrative Procedures Act Rules.
R154-100-1.  Purpose of Rules.

The purpose of these rules is to designate those categories
of adjudicative proceedings within the Division of Corporations
and Commercial Code which will be conducted on an informal
basis, in accordance with the Utah Administrative Procedures
Act and the Rules of Procedure for Adjudicative Proceedings
before the Department of Commerce.

R154-100-2.  Designation of Informal Adjudicative
Proceedings.

A.  Any adjudicative proceedings as to the following
matters shall be conducted on an informal basis:

1.  The disapproval of any articles of incorporation,
amendment, merger, consolidation, dissolution, or any other
document required by Section 61-6-1 et seq. to be approved by
the Division before filing.

2.  The revocation of a certificate of authority of a foreign
corporation to transact business in this state.

3.  The disapproval of an application for an assumed name
pursuant to Section 42-2-6.6(4).

4.  The application for, and issuance of, registration of a
trademark or service mark pursuant to Section 70-3-3.

5.  The cancellation of registration of a trademark or
service mark pursuant to Section 70-3-10.

B.  All adjudicative proceedings as to any matters not
specifically listed herein shall be conducted on an informal
basis.

C.  No hearing shall be held in any informal adjudicative
proceeding which is initiated pursuant to these rules.  However,
any final order issued by the division is subject to agency
review, consistent with the provisions of Section 63-46b-12 and
the Rules of Procedure which govern Adjudicative Proceedings
Before the Department of Commerce.

KEY:  administrative procedure, government hearing
1988 13-1-10
Notice of Continuation October 2, 2008 63-46b-1(5)
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R156.  Commerce, Occupational and Professional Licensing.
R156-1.  General Rules of the Division of Occupational and
Professional Licensing.
R156-1-101.  Title.

These rules are known as the General Rules of the Division
of Occupational and Professional Licensing.

R156-1-102.  Definitions.
In addition to the definitions in Title 58, as used in Title 58

or these rules:
(1)  "Active and in good standing" means a licensure status

which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification.

(2)  "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an action
to be imposed upon an applicant or licensee.  Aggravating
circumstances include:

(a)  prior record of disciplinary action, unlawful conduct,
or unprofessional conduct;

(b)  dishonest or selfish motive;
(c)  pattern of misconduct;
(d)  multiple offenses;
(e)  obstruction of the disciplinary process by intentionally

failing to comply with rules or orders of the Division;
(f)  submission of false evidence, false statements or other

deceptive practices during the disciplinary process including
creating, destroying or altering records after an investigation has
begun;

(g)  refusal to acknowledge the wrongful nature of the
misconduct involved, either to the client or to the Division;

(h)  vulnerability of the victim;
(i)  lack of good faith to make restitution or to rectify the

consequences of the misconduct involved;
(j)  illegal conduct, including the use of controlled

substances; and
(k)  intimidation or threats of withholding clients' records

or other detrimental consequences if the client reports or
testifies regarding the unprofessional or unlawful conduct.

(3)  "Branching questionnaire", as used in Section R156-1-
601, means an adaptive, progressive inquiry used by a physician
to determine a health history and assessment, and serves as the
basis for a diagnosis.

(4)  "Cancel" or "cancellation" means nondisciplinary
action by the division to rescind, repeal, annul, or void a license
issued in error.  Such action includes rescinding a license issued
to an applicant whose payment of the required application fee is
dishonored when presented for payment, or who has been issued
a conditional license pending a criminal background check and
the check cannot be completed due to the applicant's failure to
resolve an outstanding warrant or to submit acceptable
fingerprint cards.

(5)  "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(6)  "Denial of licensure" means action by the division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(7)  "Disciplinary action" means adverse licensure action
by the division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(8)  "Diversion agreement" means a formal written
agreement between a licensee, the division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
58-1-404.

(9)  "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(10)  "Duplicate license" means a license reissued to
replace a license which has been lost, stolen, or mutilated.

(11)  "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
division under the authority of Subsection 58-1-108(2).

(12)  "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a)  at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or

(b)  prior to the expiration date shown on the license:
(i)  upon the death of a licensee who is a natural person;
(ii)  upon the dissolution of a licensee who is a partnership,

corporation, or other business entity; or
(iii)  upon the issuance of a new license which supersedes

an old license, including a license which:
(A)  replaces a temporary license;
(B)  replaces a student or other interim license which is

limited to one or more renewals or other renewal limitation; or
(C)  is issued to a licensee in an upgraded classification

permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(13)  "Inactive" or "inactivation" means action by the
division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(14)  "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the division
regulatory and compliance officer, or if the division regulatory
and compliance officer is unable to so serve for any reason, a
bureau manager designated by the regulatory and compliance
officer, or if both the division regulatory and compliance officer
and the designated bureau manager are unable to so serve for
any reason, a department administrative law judge.

(15)  "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(16)  "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b)  issued to a licensee in place of the licensee's current
license or disciplinary status.

(17)  "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an action
to be imposed upon an applicant or licensee.

(a)  Mitigating circumstances include:
(i)  absence of prior record of disciplinary action, unlawful

conduct or unprofessional conduct;
(ii)  absence of dishonest or selfish motive;
(iii)  personal, mental or emotional problems provided such

problems have not posed a risk to the health, safety or welfare
of the public or clients served such as drug or alcohol abuse
while engaged in work situations or similar situations where the
licensee or applicant should know that they should refrain from
engaging in activities that may pose such a risk;

(iv)  timely and good faith effort to make restitution or
rectify the consequences of the misconduct involved;

(v)  full and free disclosure to the client or Division prior
to the discovery of any misconduct;

(vi)  inexperience in the practice of the occupation and
profession provided such inexperience is not the result of failure
to obtain appropriate education or consultation that the
applicant or licensee should have known they should obtain
prior to beginning work on a particular matter;

(vii)  imposition of other penalties or sanctions; and
(viii)  remorse.
(b)  The following factors should not be considered as
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mitigating circumstances:
(i)  forced or compelled restitution;
(ii)  withdrawal of complaint by client or other affected

persons;
(iii)  resignation prior to disciplinary proceedings;
(iv)  failure of injured client to complain; and
(v)  complainant's recommendation as to sanction.
(18)  "Nondisciplinary action" means adverse licensure

action by the division under the authority of Subsections 58-1-
401(1) or 58-1-401(2)(c) through (2)(d).

(19)  "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the division
under the authority of Subsection 58-1-203(1)(f).

(20)  "Private reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a private record.

(21)  "Probation" means disciplinary action placing terms
and conditions upon a license;

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b)  issued to a licensee in place of the licensee's current
license or disciplinary status.

(22)  "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(23)  "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(24)  "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(25)  "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(26)  "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (26)(a), placed on
a license issued to an applicant for licensure.

(27)  "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b)  issued to a licensee in place of the licensee's current
license or disciplinary status.

(28)  "Revoke" or "revocation" means disciplinary action
by the division extinguishing a license.

(29)  "Suspend" or "suspension" means disciplinary action
by the division removing the right to use a license for a period
of time or indefinitely as indicated in the disciplinary order, with
the possibility of subsequent reinstatement of the right to use the
license.

(30)  "Surrender" means voluntary action by a licensee
giving back or returning to the division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(31)  "Temporary license" or "temporary licensure" means
a license issued by the division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(32)  "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-502.

(33)  "Warning or final disposition letters which do not

constitute disciplinary action" as used in Subsection 58-1-
108(3) mean letters which do not contain findings of fact or
conclusions of law and do not constitute a reprimand, but which
may address any or all of the following:

(a)  division concerns;
(b)  allegations upon which those concerns are based;
(c)  potential for administrative or judicial action; and
(d)  disposition of division concerns.

R156-1-102a.  Global Definitions of Levels of Supervision.
(1)  Except as otherwise provided by statute or rule, the

global definitions of levels of supervision herein shall apply to
supervision terminology used in Title 58 and Title R156, and
shall be referenced and used, to the extent practicable, in
statutes and rules to promote uniformity and consistency.

(2)  Except as otherwise provided by statute or rule, all
unlicensed personnel specifically allowed to practice a regulated
occupation or profession are required to practice under an
appropriate level of supervision defined herein, as specified by
the licensing act or licensing act rule governing each occupation
or profession.

(3)  Except as otherwise provided by statute or rule, all
license classifications required to practice under supervision
shall practice under an appropriate level of supervision defined
herein, as specified by the licensing act or licensing act rule
governing each occupation or profession.

(4)  Levels of supervision are defined as follows:
(a)  "Direct supervision" and "immediate supervision"

mean the supervising licensee is present and available for face-
to-face communication with the person being supervised when
and where occupational or professional services are being
provided.

(b)  "Indirect supervision" means the supervising licensee:
(i)  has given either written or verbal instructions to the

person being supervised;
(ii)  is present within the facility in which the person being

supervised is providing services; and
(iii)  is available to provide immediate face-to-face

communication with the person being supervised as necessary.
(c)  "General supervision" means that the supervising

licensee:
(i)  has authorized the work to be performed by the person

being supervised;
(ii)  is available for consultation with the person being

supervised by personal face-to-face contact, or direct voice
contact by telephone, radio or some other means, without regard
to whether the supervising licensee is located on the same
premises as the person being supervised; and

(iii)  can provide any necessary consultation within a
reasonable period of time and personal contact is routine.

(5)  "Supervising licensee" means a licensee who has
satisfied any requirements to act as a supervisor and has agreed
to provide supervision of an unlicensed individual or a licensee
in a classification or licensure status that requires supervision in
accordance with the provisions of this chapter.

R156-1-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58.

R156-1-106.  Division - Duties, Functions, and
Responsibilities.

(1)  In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may
include multiple licensees per request and may include home
telephone numbers and home addresses, subject to the
restriction that the addresses and telephone numbers shall only
be used by a requester for purposes for which the requester is
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properly authorized and shall not be sold or otherwise
redisclosed by the requester:

(a)  responses to requests from another governmental
entity, government-managed corporation, a political subdivision,
the federal government, another state, or a not-for-profit
regulatory association to which the division is a member;

(b)  responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c)  responses to a party to a prelitigation proceeding
convened by the division under Title 78, Chapter 14;

(d)  responses to universities, schools, or research facilities
for the purposes of research;

(e)  responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for credentialing or reimbursement
purposes; and

(f)  responses to requests from a person preparing for,
participating in, or responding to:

(i)  a national, state or local emergency;
(ii)  a public health emergency as defined in Section 26-

23b-102; or
(iii)  a declaration by the President of the United States or

other federal official requesting public health-related activities.
(2)  In accordance with Subsection 58-1-106(3)(a), the

division may deny a request for an address or telephone number
of a licensee to an individual who provides proper identification
and the reason for the request, in writing, to the division, if the
reason for the request is deemed by the division to constitute an
unwarranted invasion of privacy or a threat to the public health,
safety, and welfare.

(3)  In accordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

R156-1-107.  Organization of Rules - Content, Applicability
and Relationship of Rules.

(1)  The rules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2)  Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3)  The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4)  Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109.  Presiding Officers.
In accordance with Subsection 63G-4-103(1)(h), Sections

58-1-104, 58-1-106, 58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1)  The division regulatory and compliance officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in response
to a request for agency action, provided that if the division
regulatory and compliance officer is unable to so serve for any
reason, a bureau manager designated by the regulatory and
compliance officer is designated as the alternate presiding
officer.

(2)  Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows.  Unless otherwise specified
in writing by the director, or with regard to Title 58, Chapter 55,
by the Construction Services Commission, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
or commission, respectively, determining the discipline to be
imposed, licensure action to be taken, relief to be granted, etc.

(3)  Except as provided in Subsection (4) or otherwise
specified in writing by the director, the presiding officer for
adjudicative proceedings before the division are as follows:

(a)  Director.  The director shall be the presiding officer
for:

(i)  formal adjudicative proceedings described in
Subsections R156-46b-201(1)(f) through (g), and R156-46b-
201(2)(a) through (b), however resolved, including stipulated
settlements and hearings; and

(ii)  informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (h),(j), (m), (n), (p), and (q),
and R156-46b-202(2)(a) through (d), however resolved,
including memorandums of understanding and stipulated
settlements.

(b)  Bureau managers or program coordinators.  Except for
Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i)  formal adjudicative proceedings described in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board who shall be designated as the presiding
officer to act as the fact finder at any evidentiary hearing and
shall issue a recommended order to the division based upon the
record developed at the hearing determining all issues pending
before the division to the director for a final order, and R156-
46b-201(1)(e).  The authority of the presiding officer in formal
adjudicative proceedings described in R156-46b-201(1)(e) shall
be limited to approval of claims, conditional denial of claims,
and final denial of claims based upon jurisdictional defects;

(ii)  formal adjudicative proceedings described in
Subsection R156-46b-201(1)(h), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-56-105(1) through (4); and

(iii)  informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (c), (e), (g), (i), (k),
and (o).

(iv)  At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
immediately precedes the licensing technician's or program
technician's signature.

(c)  Contested Citation Hearing Officer.  The regulatory
and compliance officer or other contested citation hearing
officer designated in writing by the director shall be the
presiding officer for the adjudicative proceeding described in
Subsection R156-46b-202(1)(l).

(d)  Uniform Building Code Commission.  The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(f) for convening a board of appeal under Subsection 58-
56-8(3), for serving as fact finder at any evidentiary hearing
associated with a board of appeal, and for entering the final
order associated with a board of appeal.  An administrative law
judge shall perform the role specified in Subsection 58-1-
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109(2).
(e)  Residence Lien Recovery Fund Advisory Board.  The

Residence Lien Recovery Fund Advisory Board shall be the
presiding officer for adjudicative proceedings described in
Subsection R156-46b-201(1)(e) and R156-46b-202(1)(g) that
exceed the authority of the program coordinator, as delegated by
the board, or are otherwise referred by the program coordinator
to the board for action.

(4)  Unless otherwise specified in writing by the
Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a)  Commission.
(i)  The commission shall be the presiding officer for all

adjudicative proceedings under Title 58, Chapter 55, except as
otherwise delegated by the commission in writing or as
otherwise provided in these rules; provided, however, that all
orders adopted by the commission as a presiding officer shall
require the concurrence of the director.

(ii)  Unless otherwise specified in writing by the
commission, the commission is designated as the presiding
officer:

(A)  for formal adjudicative proceedings described in
Subsections R156-46b-201(1)(g) and R156-46b-201(2)(a)
through (b), however resolved, including stipulated settlements
and hearings;

(B)  informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (m), (n), (p), and (q), and
R156-46b-202(2)(a) and (c), however resolved, including
memorandums of understanding and stipulated settlements;

(C)  to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(D)  to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own.  In adopting its
order, the commission may accept, modify or reject the
recommended order.

(iii)  If the commission is unable for any reason to act as
the presiding officer as specified, it shall designate another
presiding officer in writing to so act.

(iv)  Orders of the commission shall address all issues
before the commission and shall be based upon the record
developed in an adjudicative proceeding conducted by the
commission.  In cases in which the commission has designated
another presiding officer to conduct an adjudicative proceeding
and submit a recommended order, the record to be reviewed by
the commission shall consist of the findings of fact, conclusions
of law, and recommended order submitted to the commission by
the presiding officer based upon the evidence presented in the
adjudicative proceeding before the presiding officer.

(v)  The commission or its designee shall submit adopted
orders to the director for the director's concurrence or rejection
within 30 days after it receives a recommended order or adopts
an order, whichever is earlier.  An adopted order shall be
deemed issued and constitute a final order upon the concurrence
of the director.

(vi)  If the director or his designee refuses to concur in an
adopted order of the commission or its designee, the director or
his designee shall return the order to the commission or its
designee with the reasons set forth in writing for the
nonconcurrence therein.  The commission or its designee shall
reconsider and resubmit an adopted order, whether or not
modified, within 30 days of the date of the initial or subsequent
return, provided that unless the director or his designee and the
commission or its designee agree to an extension, any final order

must be issued within 90 days of the date of the initial
recommended order, or the adjudicative proceeding shall be
dismissed.  Provided the time frames in this subsection are
followed, this subsection shall not preclude an informal
resolution such as an executive session of the commission or its
designee and the director or his designee to resolve the reasons
for the director's refusal to concur in an adopted order.

(vii)  The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
in adopted orders, and final orders.

(viii)  The final order issued by the commission and
concurred in by the director may be appealed by filing a request
for agency review with the executive director or his designee
within the department.

(ix)  The content of all orders shall comply with the
requirements of Subsection 63G-4-203(1)(i) and Sections 63G-
4-208 and 63G-4-209.

(b)  Director.  Unless otherwise specified in writing by the
commission, the director is designated as the presiding officer
for conducting informal adjudicative proceedings specified in
R156-46b-202(2)(b).

(c)  Administrative Law Judge.  Unless otherwise specified
in writing by the commission, the department administrative law
judge is designated as the presiding officer to conduct formal
adjudicative proceedings before the commission and its advisory
boards, as specified in Subsection 58-1-109(2).

(d)  Bureau Manager.  Unless otherwise specified in
writing by the commission, the responsible bureau manager is
designated as the presiding officer for conducting:

(i)  formal adjudicative proceedings specified in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board or commission who shall be designated as the
presiding officer to act as the fact finder at any evidentiary
hearing and to adopt orders as set forth in these rules; and

(ii)  informal adjudicative proceedings specified in
Subsections R156-46b-202(1)(a) through (c), (e), (i), and (o)
and R156-46b-202(2)(e) and (f).

(iii)  At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(e)  Plumbers Licensing Board.  Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as plumbers.

(f)  Electricians Licensing Board.  Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as electricians.

(g)  Alarm System Security and Licensing Board.  Except
as set forth in Subsection (c) or as otherwise specified in writing
by the commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the commission in
formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as alarm companies or agents.

R156-1-110.  Issuance of Investigative Subpoenas.
(1)  All requests for subpoenas in conjunction with a
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division investigation made pursuant to Subsection 58-1-
106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a)  Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including:  the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b)  Approved subpoenas shall be issued under the seal of
the division and the signature of the subpoena authority.

(2)  The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-205.  Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements - Appointment
of Chairman - Division to Provide Secretary - Compliance
with Open and Public Meetings Act - Compliance with Utah
Administrative Procedures Act - No Provision for Per Diem
and Expenses.

(1)  The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2)  Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years.  The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3)  No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4)  If a vacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term.  After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5)  If a peer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or
advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6)  Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
division.

(7)  Unless otherwise approved by the division, peer or
advisory committee meetings shall be held in the building
occupied by the division.

(8)  A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9)  Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman.  The division shall provide a division employee to act
as committee secretary to take minutes of committee meetings
and to prepare committee correspondence.

(10)  Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11)  Peer or advisory committees shall comply with the

procedures and requirements of Title 63G, Chapter 4,
Administrative Procedures Act, in their adjudicative
proceedings.

(12)  Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

R156-1-206.  Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1)  The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2)  With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through
(12).

R156-1-301.  Application for Licensure - Filing Date -
Applicable Requirements for Licensure - Issuance Date.

(1)  The filing date for an application for licensure shall be
the postmark date of the application or the date the application
is received and date stamped by the division, whichever is
earlier.

(2)  Except as otherwise provided by statute, rule or order,
the requirements for licensure applicable to an application for
licensure shall be the requirements in effect on the filing date of
the application.

(3)  The issuance date for a license issued to an applicant
for licensure shall be as follows:

(a)  the date the approval is input into the division's
electronic licensure database for applications submitted and
processed manually; or

(b)  the date printed on the verification of renewal
certificate for renewal applications submitted and processed
electronically via the division's Internet Renewal System.

R156-1-302.  Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

Pursuant to the provisions of Subsection 58-1-401(1) and
(2), if an applicant or licensee has failed to demonstrate good
moral character, has been involved in unlawful conduct, has
been involved in unprofessional conduct, or has any other
mental or physical condition which conduct or condition, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to
the public health, safety or welfare, the Division may consider
various relevant factors in determining what action to take
regarding licensure including the following:

(1)  aggravating circumstances, as defined in Subsection
R156-1-102(2);

(2)  mitigating circumstances, as defined in Subsection
R156-1-102(17);

(3)  the degree of risk to the public health, safety or
welfare;

(4)  the degree of risk that a conduct will be repeated;
(5)  the degree of risk that a condition will continue;
(6)  the magnitude of the conduct or condition as it relates

to the harm or potential harm;
(7)  the length of time since the last conduct or condition

has occurred;
(8)  the current criminal probationary or parole status of the
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applicant or licensee;
(9)  the current administrative status of the applicant or

licensee;
(10)  results of previously submitted applications, for any

regulated profession or occupation;
(11)  results from any action, taken by any professional

licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(12)  evidence presented indicating that restricting or
monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(13)  psychological evaluations; or
(14)  any other information the Division or the board

reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-305.  Inactive Licensure.
(1)  In accordance with Section 58-1-305, except as

provided in Subsection (2), a licensee may not apply for inactive
licensure status.

(2)  The following licenses issued under Title 58 that are
active in good standing may be placed on inactive licensure
status:

(a)  advanced practice registered nurse;
(b)  audiologist;
(c)  certified nurse midwife;
(d)  certified public accountant emeritus;
(e)  certified registered nurse anesthetist;
(f)  certified court reporter;
(g)  certified social worker;
(h)  chiropractic physician;
(i)  clinical social worker;
(j)  contractor;
(k)  deception detection examiner;
(l)  deception detection intern;
(m)  dental hygienist;
(n)  dentist;
(o)  direct-entry midwife;
(p)  genetic counselor;
(q)  health facility administrator;
(r)  hearing instrument specialist;
(s)  licensed substance abuse counselor;
(t)  marriage and family therapist;
(u)  naturopath/naturopathic physician;
(v)  optometrist;
(w)  osteopathic physician and surgeon;
(x)  pharmacist;
(y)  pharmacy technician;
(z)  physician assistant;
(aa)  physician and surgeon;
(bb)  podiatric physician;
(cc)  private probation provider;
(dd)  professional counselor;
(ee)  psychologist;
(ff)  radiology practical technician;
(gg)  radiology technologist;
(hh)  security personnel;
(ii)  speech-language pathologist; and
(jj)  veterinarian.
(3)  Applicants for inactive licensure shall apply to the

division in writing upon forms available from the division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4)  If all requirements are met for inactive licensure, the
division shall place the license on inactive status.

(5)  A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6)  An inactive license may be activated by requesting
activation in writing upon forms available from the division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

(7)  An inactive licensee whose license is activated during
the last four months of a renewal cycle shall, upon payment of
the appropriate fees, be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their activated
license.

R156-1-308a.  Renewal Dates.
(1)  The following standard two-year renewal cycle renewal

dates are established by license classification in accordance with
the Subsection 58-1-308(1):

TABLE
RENEWAL DATES

(1)  Acupuncturist                       May 31       even years
(2)  Advanced Practice Registered Nurse  January 31   even years
(3)  Alternate Dispute Resolution Provdr September 30 even years
(4)  Architect                           May 31       even years
(5)  Athlete Agent                       September 30 even years
(6)  Athletic Trainer                    May 31       odd years
(7)  Audiologist                         May 31       odd years
(8)  Building Inspector                  November 30  odd years
(9)  Burglar Alarm Security              November 30  even years
(10)  C.P.A. Firm                        September 30 even years
(11)  Certified Court Reporter           May 31       even years
(12)  Certified Dietitian                September 30 even years
(13)  Certified Nurse Midwife            January 31   even years
(14)  Certified Public Accountant        September 30 even years
(15)  Certified Registered
      Nurse Anesthetist                  January 31   even years
(16)  Certified Social Worker            September 30 even years
(17)  Chiropractic Physician             May 31       even years
(18)  Clinical Social Worker             September 30 even years
(19)  Construction Trades Instructor     November 30  odd years
(20)  Contractor                         November 30  odd years
(21)  Controlled Substance
            Precursor Distributor        May 31       odd years
(22)  Controlled Substance
            Precursor Purchaser          May 31       odd years
(23)  Controlled Substance Handler       May 31       odd years
(24)  Cosmetologist/Barber               September 30 odd years
(25)  Cosmetology/Barber School          September 30 odd years
(26)  Deception Detection                November 30  even years
(27)  Dental Hygienist                   May 31       even years
(28)  Dentist                            May 31       even years
(29)  Direct-entry Midwife               September 30 odd years
(30)  Electrician
            Apprentice, Journeyman, Master,
            Residential Journeyman,
            Residential Master           November 30  even years
(31)  Electrologist                      September 30 odd years
(32)  Electrology School                 September 30 odd years
(33)  Environmental Health Scientist     May 31       odd years
(34)  Esthetician                        September 30 odd years
(35)  Esthetics School                   September 30 odd years
(36)  Factory Built Housing Dealer       September 30 even years
(37)  Funeral Service Director           May 31       even years
(38)  Funeral Service                    May 31       even years
            Establishment
(39)  Genetic Counselor                  September 30 even years
(40)  Health Facility                    May 31       odd years
            Administrator
(41)  Hearing Instrument                 September 30 even years
            Specialist
(42)  Landscape Architect                May 31       even years
(43)  Licensed Practical Nurse           January 31   even years
(44)  Licensed Substance Abuse           May 31       odd years
            Counselor
(45)  Marriage and Family                September 30 even years
            Therapist
(46)  Massage Apprentice,                May 31       odd years
            Therapist
(47)  Master Esthetician                 September 30 odd years
(48)  Medication Aide Certified          March 31     odd years
(49)  Nail Technologist                  September 30 odd years
(50)  Nail Technology School             September 30 odd years
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(51)  Naturopath/Naturopathic            May 31       even years
            Physician
(52)  Occupational Therapist             May 31       odd years
(53)  Occupational Therapy               May 31       odd years
            Assistant
(54)  Optometrist                        September 30 even years
(55)  Osteopathic Physician and          May 31       even years
            Surgeon
(56)  Pharmacy (Class A-B-C-D-E)         September 30 odd years
(57)  Pharmacist                         September 30 odd years
(58)  Pharmacy Technician                September 30 odd years
(59)  Physical Therapist                 May 31       odd years
(60)  Physician Assistant                May 31       even years
(61)  Physician and Surgeon              January 31   even years
(62)  Plumber
            Apprentice, Journeyman,
            Residential Apprentice,
            Residential Journeyman       November 30  even years
(63)  Podiatric Physician                September 30 even years
(64)  Pre Need Funeral
            Arrangement Provider         May 31       even years
(65)  Pre Need Funeral Arrangement
            Sales Agent                  May 31       even years
(66)  Private Probation Provider         May 31       odd years
(67)  Professional Counselor             September 30 even years
(68)  Professional Engineer              March 31     odd years
(69)  Professional Geologist             March 31     odd years
(70)  Professional Land Surveyor         March 31     odd years
(71)  Professional Structural            March 31     odd years
            Engineer
(72)  Psychologist                       September 30 even years
(73)  Radiology Practical                May 31       odd years
            Technician
(74)  Radiology Technologist             May 31       odd years
(75)  Recreational Therapy
            Technician, Specialist,
            Master Specialist            May 31       odd years
(76)  Registered Nurse                   January 31   odd years
(77)  Respiratory Care                   September 30 even years
            Practitioner
(78)  Security Personnel                 November 30  even years
(79)  Social Service Worker              September 30 even years
(80)  Speech-Language Pathologist        May 31       odd years
(81)  Veterinarian                       September 30 even years

(2)  The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a)  Certified Marriage and Family Intern licenses shall be
issued for a three year term and may be extended if the licensee
presents satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(b)  Certified Professional Counselor Intern licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c)  Certified Social Worker Intern licenses shall be issued
for a period of six months or until the examination is passed
whichever occurs first.  An intern license may be extended if the
licensee presents satisfactory evidence to the Division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(d)  Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
term if the licensee presents satisfactory evidence to the division
and the board that reasonable progress is being made toward
passing the qualifying examinations or is otherwise on a course

reasonably expected to lead to licensure.
(e)  Psychology Resident licenses shall be issued for a two

year term and may be extended if the licensee presents
satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(f)  Hearing Instrument Intern licenses shall be issued for
a three year term and may be extended if the licensee presents
satisfactory evidence to the Division and the Board that
reasonable progress is being made toward passing the qualifying
examination, but a circumstance arose beyond the control of the
licensee, to prevent the completion of the examination process.

R156-1-308b.  Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1)  Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2)  The renewal fee for a renewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c.  Renewal of Licensure Procedures.
The procedures for renewal of licensure shall be as follows:
(1)  The division shall mail a renewal notice to each

licensee at least 60 days prior to the expiration date shown on
the licensee's license.  The notice shall include directions for the
licensee to renew the license via the Division's website.

(2)  Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division's automated license system.  Such mailing
shall constitute legal notice.  It shall be the duty and
responsibility of each licensee to maintain a current address with
the division.

(3)  Renewal notices shall specify the renewal requirements
and require that each licensee document or certify that the
licensee meets the renewal requirements.

(4)  Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under
Subsection 58-1-501(1)(a).

(5)  Licensees licensed during the last four months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d.  Waiver of Continuing Education
Requirements - Renewal Requirements.

(1)(a)  In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b)  A request must be submitted no later than the deadline
for completing any continuing education requirement.

(c)  A licensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d)  A request shall include the beginning and ending dates
during which the licensee was unable to complete the
continuing education requirement and a detailed explanation of
the reason why.  The explanation shall include the extent and
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duration of the impediment, extent to which the licensee
continued to be engaged in practice of his profession, the nature
of the medical condition, the location and nature of the
humanitarian services, the geographical area where continuing
education is not available, etc.

(e)  The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f)  While a licensee may receive a waiver from meeting the
minimum continuing education requirements, the licensee shall
not be exempted from the requirements of Subsection 58-1-
501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
If a licensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee limiting practice to areas in which
the licensee has the required competency, abilities and
education.

R156-1-308e.  Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1)  A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a)  upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure; and

(b)  upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f.  Denial of Renewal of Licensure - Classification
of Proceedings - Conditional Renewal of Licensure During
Adjudicative Proceedings - Conditional Initial, Renewal, or
Reinstatement Licensure During Audit or Investigation.

(1)  Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b.

(2)  When a renewal application is denied and the applicant
concerned requests a hearing to challenge the division's action
as permitted by Subsection 63G-4-201(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant's current license,
the division shall conditionally renew the applicant's license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(1)(h).

(3)(a)  When an initial, renewal or reinstatement applicant
under Subsections 58-1-301(2) through (3) or 58-1-308(5) or
(6)(b) is selected for audit or is under investigation, the division
may conditionally issue an initial license to an applicant for
initial licensure, or renew or reinstate the license of an applicant
pending the completion of the audit or investigation.

(b)  The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally issued,
renewed, or reinstated license.

(c)  A conditional issuance, renewal, or reinstatement shall
not constitute an adverse licensure action.

(d)  Upon completion of the audit or investigation, the
division shall notify the initial license, renewal, or reinstatement
applicant whether the applicant's license is unconditionally
issued, renewed, reinstated, denied, or partially denied or
reinstated.

(e)  A notice of unconditional denial or partial denial of
licensure to an applicant the division conditionally licensed,
renewed, or reinstated shall include the following:

(i)  that the applicant's unconditional initial issuance,
renewal, or reinstatement of licensure is denied or partially
denied and the basis for such action;

(ii)  the division's file or other reference number of the
audit or investigation;

(iii)  that the denial or partial denial of unconditional initial
licensure, renewal, or reinstatement of licensure is subject to
review and a description of how and when such review may be
requested;

(iv)  that the applicant's conditional license automatically
will or did expire on the expiration date shown on the
conditional license, and that the applicant will not be issued,
renewed, or reinstated unless or until the applicant timely
requests review; and

(v)  that if the applicant timely requests review, the
applicant's conditionally issued, renewed, or reinstated license
does not expire until an order is issued unconditionally issuing,
renewing, reinstating, denying, or partially denying the initial
issuance, renewal, or reinstatement of the applicant's license.

R156-1-308g.  Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1)  In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
the date of the expiration of the license and 31 days after the
date of the expiration of the license, the applicant shall:

(a)  submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b)  pay the established license renewal fee and a late fee.
(2)  In accordance with Subsection 58-1-308(5), if an

application for reinstatement is received by the division between
31 days after the expiration of the license and two years after the
date of the expiration of the license, the applicant shall:

(a)  submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b)  pay the established license renewal fee and
reinstatement fee.

(3)  In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(c)  if the applicant has not been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the established
license fee for a new applicant for licensure and the
reinstatement fee; and

(d)  if the applicant has been engaged in unauthorized
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practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the current license
renewal fee multiplied by the number of renewal periods for
which the license renewal fee has not been paid since the time
of expiration of license, plus a reinstatement fee.

(4)  In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the division more
than two years after the date the license expired but the applicant
has been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States shall:

(a)  provide documentation of prior licensure in the State
of Utah;

(b)  provide documentation that the applicant has
continuously, since the expiration of the applicant's license in
Utah, been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States;

(c)  provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(d)  provide documentation that the applicant's application
was submitted within six months after reestablishing domicile
within Utah or terminating full-time government service; and

(e)  pay the established license renewal fee and the
reinstatement fee.

R156-1-308h.  Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1)  Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2)  Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of the disciplinary order, petition for reinstatement of licensure.

(3)  Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of the
disciplinary order, not as an application for licensure.

R156-1-308i.  Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensure in a Restricted or Probationary Status -
Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the expiration
of the license in a restricted or probationary status shall:

(1)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2)  pay the established license renewal fee and the
reinstatement fee;

(3)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation; and

(4)  pay any fines or citations owes to the Division prior to
the expiration of license.

R156-1-308j.  Relicensure Following Revocation of Licensure

- Requirements.
An applicant for relicensure following revocation of

licensure shall:
(1)  submit an application for licensure complete with all

supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2)  pay the established license fee for a new applicant for
licensure; and

(3)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k.  Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1)  An applicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Section R156-1-308.

(2)  An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b)  pay the established license fee for a new applicant for
licensure;

(c)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered;

(d)  pay any fines or citations owed to the Division prior to
the surrender of license.

R156-1-308l.  Reinstatement of Licensure and Relicensure -
Term of Licensure.

Except as otherwise governed by the terms of an order
issued by the division, a license issued to an applicant for
reinstatement or relicensure issued during the last four months
of a renewal cycle shall, upon payment of the appropriate fees,
be issued for a full renewal cycle plus the period of time
remaining until the impending renewal date, rather than
requiring the licensee to immediately renew their reinstated or
relicensed license.

R156-1-310.  Cheating on Examinations.
(1)  Policy.
The passing of an examination, when required as a

condition of obtaining or maintaining a license issued by the
division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure.  Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured.  Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2)  Cheating Defined.
Cheating is defined as the use of any means or

instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
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results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
examined.  Cheating includes:

(a)  communication between examinees inside of the
examination room or facility during the course of the
examination;

(b)  communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c)  copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d)  permitting anyone to copy answers to the examination;
(e)  substitution by an applicant or licensee or by others for

the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f)  use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g)  obtaining, using, buying, selling, possession of or
having access to a copy of the examination prior to
administration of the examination.

(3)  Action Upon Detection of Cheating.
(a)  The person responsible for administration of an

examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b)  If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c)  If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d)  If cheating is detected after the examination, the
division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e)  Upon determination that an applicant has cheated on an
examination, the applicant may be denied the privilege of
retaking the examination for a reasonable period of time, and the
division may deny the applicant a license and may establish
conditions the applicant must meet to qualify for a license
including the earliest date on which the division will again
consider the applicant for licensure.

(4)  Notification.
The division shall notify all proctors, test administrators

and examinees of the rules concerning cheating.

R156-1-404a.  Diversion Advisory Committees Created.
(1)  There are created diversion advisory committees of at

least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2)  Committee members are appointed by and serve at the
pleasure of the director.

(3)  A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion
committee.

(4)  Diversion committee members shall perform their
duties and responsibilities as public service and shall not receive
a per diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b.  Diversion Committees Duties.
The duties of diversion committees shall include:
(1)  reviewing the details of the information regarding

licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered
for diversion;

(2)  recommending to the director terms and conditions to
be included in diversion agreements;

(3)  supervising compliance with all terms and conditions
of diversion agreements;

(4)  advising the director at the conclusion of a licensee's
diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5)  establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c.  Diversion - Eligible Offenses.
In accordance with Subsection 58-1-404(4), the

unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d.  Diversion - Procedures.
(1)  Diversion committees shall complete the duties

described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2)  The director shall accept or reject the diversion
committee's recommendation no later than 30 days following
receipt of the recommendation.

(3)  If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the division
shall prepare and serve upon the licensee a proposed diversion
agreement.  The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director.  The final diversion
agreement shall comply with Subsections 58-1-404.

(4)  If a final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5)  In accordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before
the director relating to a diversion program.

R156-1-404e.  Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1)  The division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
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facilitate an effective completion of a diversion program for a
licensee.

(2)  The division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3)  Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder.  Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
division.

(4)  The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services.  Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5)  In selecting parties with whom the division shall enter
agreements under this section, the division shall ensure the
parties are competent to provide the required services.  The
division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee's limited resources.

R156-1-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  surrendering licensure to any other licensing or

regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document has
been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2)  practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3)  practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership;

(4)  practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5)  using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;
or

(6)  failing, as a prescribing practitioner, to follow the
"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", 2004, established by the Federation of State
Medical Boards, which is hereby adopted and incorporated by
reference.

R156-1-503.  Reporting Disciplinary Action.
The division may report disciplinary action to other state or

federal governmental entities, state and federal data banks, the
media, or any other person who is entitled to such information
under the Government Records Access and Management Act.

R156-1-601.  Online Assessment, Diagnosis and Prescribing
Protocols.

(1)  In accordance with Subsection 58-1-501(4), a person
licensed to prescribe under this title may prescribe legend drugs

to a person located in this state following an online assessment
and diagnosis in accordance with the following conditions:

(a)  the prescribing practitioner is licensed in good standing
in this state;

(b)  an assessment and diagnosis is based upon a
comprehensive health history and an assessment tool that
requires the patient to provide answers to all the required
questions and does not rely upon default answers, such as a
branching questionnaire;

(c)  only includes legend drugs and may not include
controlled substances;

(d)  the practice is authorized by these rules and a written
agreement signed by the Division and the practitioner and
approved by a panel comprised of three board members from the
Physicians Licensing Board or the Osteopathic Physician and
Surgeon's Licensing Board and three members from the Utah
State Board of Pharmacy.  The written agreement shall include:

(i)  the specific name of the drug or drugs approved to be
prescribed;

(ii)  the policies and procedures that address patient
confidentiality;

(iii)  a method for electronic communication by the
physician and patient;

(iv)  a mechanism for the Division to be able to conduct
audits of the website and records to ensure an assessment and
diagnosis has been made prior to prescribing any medications;
and

(v)  a mechanism for the physician to have ready access to
all patients' records.

KEY:  diversion programs, licensing, occupational licensing,
supervision
October 9, 2008 58-1-106(1)(a)
Notice of Continuation March 1, 2007 58-1-308

58-1-501(4)
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R156.  Commerce, Occupational and Professional Licensing.
R156-5a.  Podiatric Physician Licensing Act Rules.
R156-5a-101.  Title.

These rules are known as the "Podiatric Physician
Licensing Act Rules".

R156-5a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 5a,

as used in Title 58, Chapters 1 and 5a or these rules:
(1)  "Recognized residency program" as used in Subsection

58-5a-302(5) means a residency program that is accredited by
the Council on Podiatric Medical Education.

(2)  "Recognized school" as used in Subsection 58-5a-
306(2) means a school that is accredited by the Council on
Podiatric Medical Education.

R156-5a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 5a.

R156-5a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-5a-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the postgraduate training requirements for licensure in
Section 58-5a-302 is defined, clarified, or established as
requiring each applicant to have successfully completed at least
12 months of postgraduate training in a residency program that
was accredited by the Council on Podiatric Medical Education
of the American Podiatric Medical Association at the time the
applicant received that training.

R156-5a-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in Section
58-5a-302 are established as follows:

(a)  the National Board of Podiatric Medical Examiners
examination;

(b)  the Podiatric Medicine Licensing examination
(PMLexis); and

(c)  the Utah Podiatric law examination.
(2)  To be eligible to sit for the PMLexis, an applicant must

submit the following to the Division:
(a)  an application for licensure as a podiatric physician;
(b)  licensing application fee;
(c)  a transcript indicating completion of an approved

podiatric program; and
(d)  a copy of the test application submitted to PMLexis.

R156-5a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 5a is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-5a-304.  Continuing Education.
(1)  There is hereby established a continuing professional

education requirement for all individuals licensed under Title
58, Chapter 5a.

(2)  During each two year period commencing on
September 30 of each even numbered year, a licensee shall be
required to complete not less than 40 hours of qualified

professional education directly related to the licensee's
professional clinical practice.

(3)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period year preceding the date
on which that individual first became licensed.

(4)  Qualified professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a podiatric physician;

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review; or

(f)  be sponsored or approved by the following:
(i)  one of the organizations listed in Subsection 58-5a-

304(3); or
(ii)  the American Podiatric Medical Association.
(5)  Credit for professional education shall be recognized

in accordance with the following:
(a)  unlimited hours shall be recognized for professional

education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 40 hours per two year period may be
recognized for teaching in a college or university or teaching
qualified professional education courses in the field of podiatry;

(c)  a maximum of ten hours per two year period may be
recognized for clinical readings directly related to practice as a
podiatric physician.

(6)  A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this section.

(7)  A licensee who documents they are engaged in full
time activities or is subjected to circumstances which prevent
that licensee from meeting the continuing professional
education requirements established under this section may be
excused from the requirement for a period of up to three years;
however, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-5a-305.  Radiology Course for Unlicensed Podiatric
Assistants.

In accordance with Subsection 58-54-4.3(3), radiology
courses for an unlicensed person performing services under the
supervision of a podiatric physician shall include radiology
theory consisting of the following:

(1)  orientation of radiation technology;
(2)  terminology;
(3)  radiographic podiatric anatomy and pathology

(cursory);
(4)  radiation physics (basic);
(5)  radiation protection to patient and operator;
(6)  radiation biology including interaction of ionizing

radiation on cells and tissues and matter;
(7)  factor influencing biological response to cells and

tissues to ionizing radiation and cumulative effects of x-
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radiation;
(8)  external radiographic techniques;
(9)  processing techniques including proper disposal of

chemicals; and
(10)  infection control in podiatric radiology.

KEY:  licensing, podiatrists, podiatric physician*
July 17, 2001 58-1-106(1)
Notice of Continuation October 7, 2008 58-1-202(1)

58-5a-101



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 56

R156.  Commerce, Occupational and Professional Licensing.
R156-22.  Professional Engineers and Professional Land
Surveyors Licensing Act Rule.
R156-22-101.  Title.

This rule is known as the "Professional Engineers and
Professional Land Surveyors Licensing Act Rule".

R156-22-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 3a and

22, as used in Title 58, Chapters 1, 3a and 22, or this rule:
(1)  "Complete and final" as used in Section 58-22-603

means "complete construction plans" as defined in Subsection
58-22-102(3).

(2)  "Direct supervision" as used in Subsection 58-22-
102(10) means "supervision" as defined in Subsection 58-22-
102(16).

(3)  "Employee, subordinate, associate, or drafter of a
licensee" as used in Subsections 58-22-102(16), 58-22-
603(1)(b) and this rule means one or more individuals not
licensed under this chapter, who are working for, with, or
providing professional engineering, professional structural
engineering, or professional land surveying services directly to
and under the supervision of a person licensed under this
chapter.

(4)  "Engineering surveys" as used in Subsection 58-22-
102(9) include all survey activities required to support the sound
conception, planning, design, construction, maintenance, and
operation of engineered projects, but exclude the surveying of
real property for the establishment of land boundaries, rights-of-
way, easements, alignment of streets, and the dependent or
independent surveys or resurveys of the public land survey
system.

(5)  "Incidental practice" means "architecture work as is
incidental to the practice of engineering" as used in Subsection
58-22-102(9) and "engineering work as is incidental to the
practice of architecture" as used in Subsection 58-3a-102(6),
which:

(a)  can be safely and competently performed by the
licensee without jeopardizing the life, health, property and
welfare of the public;

(b)  is in an area where the licensee has demonstrated
competence by adequate education, training and experience;

(c)  arises from, and is directly related to, work performed
in the licensed profession;

(d)  is substantially less in scope and magnitude when
compared to the work performed or to be performed by the
licensee in the licensed profession; and

(e)  is work in which the licensee is fully responsible for
the incidental practice performed as provided in Subsections 58-
3a-603(1) or 58-22-603(1).

(6)  "Recognized jurisdiction" as used in Subsection 58-22-
302(4)(d)(i), for licensure by endorsement, means any state,
district or territory of the United States, or any foreign country
who issues licenses for professional engineers, professional
structural engineers, or professional land surveyors, and whose
licensure requirements include:

(a)  Professional Engineer.
(i)  a bachelors or post graduate degree in engineering or

equivalent education as determined by the Center for
Professional Engineering Services (CPEES) and four years of
full time engineering experience under supervision of one or
more licensed engineers; and

(ii)  passing the NCEES Principles and Practice of
Engineering Examination (PE).

(b)  Professional Structural Engineer.
(i)  a bachelors or post graduate degree in engineering or

equivalent education as determined by the Center for
Professional Engineering Services (CPEES) and four years of
full time engineering experience under supervision of one or

more licensed engineers;
(ii)  passing the NCEES Structural I and II Examination;

and
(iii)  three years of licensed experience in professional

structural engineering.
(c)  Professional Land Surveyor.
(i)  a two or four year degree in land surveying or

equivalent education as determined by the Center for
Professional Engineering Services (CPEES) and four years of
full time land surveying experience under supervision of one or
more licensed professional land surveyors; or eight years of full
time land surveying experience under supervision of one or
more licensed professional land surveyors; and

(ii)  passing the NCEES Principles and Practice of Land
Surveying Examination (PLS) or passing a professional land
surveying examination that is substantially equivalent to the
NCEES Principles and Practice of Land Surveying
Examination.

(7)  "Responsible charge" by a principal as used in
Subsection 58-22-102(7) means that the licensee is assigned to
and is personally accountable for the production of specified
professional engineering, professional structural engineering or
professional land surveying projects within an organization.

(8)  "TAC/ABET" means Technology Accreditation
Commission/Accreditation Board for Engineering and
Technology.

(9)  "Under the direction of the licensee" as used in
Subsection 58-22-102(16), as part of the definition of
"supervision of an employee, subordinate, associate, or drafter
of a licensee", means that the unlicensed employee, subordinate,
associate, or drafter of a person licensed under this chapter
engages in the practice of professional engineering, professional
structural engineering, or professional land surveying only on
work initiated by a person licensed under this chapter, and only
under the administration, charge, control, command, authority,
oversight, guidance, jurisdiction, regulation, management, and
authorization of a person licensed under this chapter.

(10)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 22, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-22-502.

R156-22-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 22.

R156-22-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-22-302b.  Qualifications for Licensure - Education
Requirements.

(1)  Education requirements - Professional Engineer.
In accordance with Subsections 58-22-302(1)(d) and 58-

22-302(2)(d), the engineering program criteria is established as
one of the following:

(a)  The bachelors or post graduate engineering program
shall be accredited by EAC/ABET or the Canadian Engineering
Accrediting Board (CEAB).

(b)  The post graduate engineering degree, when not
accredited by EAC/ABET or CEAB, shall be earned from an
institution which offers a bachelors or masters degree in an
engineering program accredited by EAC/ABET or CEAB in the
same specific engineering discipline as the earned post graduate
degree and the applicant is responsible to demonstrate that the
combined engineering related coursework taken (both
undergraduate and post graduate) included coursework that
meets or exceeds the engineering related coursework required
for the EAC/ABET accreditation for the bachelor degree
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program.
(c)  If the degree was earned in a foreign country, the

engineering curriculum shall be determined to be equivalent to
a EAC/ABET accredited program by the Center for Professional
Engineering Services (CPEES).  Only deficiencies in course
work in the humanities, social sciences and liberal arts and no
more than five semester hours in math, science or engineering,
not to exceed a total of 10 semester hours noted by the
credentials evaluation may be satisfied by successfully
completing the deficiencies in course work at a recognized
college or university approved by the division in collaboration
with the board.  Engineering course work deficiencies must be
completed at an EAC/ABET approved program.

(d)  A TAC/ABET accredited degree is not acceptable to
meet the qualifications for licensure as a professional engineer.

(2)  Education requirements - Professional Land Surveyor.
In accordance with Subsection 58-22-302(3)(d), an

equivalent land surveying program for licensure as a
professional land surveyor is defined as an earned bachelors or
masters degree and completion of a minimum of 30 semester
hours or 42 quarter hours of course work in land surveying
which shall include the following courses:

(a)  successful completion of a minimum of one course in
each of the following content areas:

(i)  boundary law;
(ii)  writing legal descriptions;
(iii)  photogrammetry;
(iv)  public land survey system;
(v)  studies in land records or land record systems;
(vi)  surveying field techniques; and
(b)  the remainder of the 30 semester hours or 42 quarter

hours may be made up of successful completion of courses from
the following content areas:

(i)  algebra, calculus, geometry, statistics, trigonometry, not
to exceed six semester hours or eight quarter hours;

(ii)  control systems;
(iii)  drafting, not to exceed six semester hours or eight

quarter hours;
(iv)  geodesy;
(v)  geographic information systems;
(vi)  global positioning systems;
(vii)  land development; and
(viii)  survey instrumentation.

R156-22-302c.  Qualifications for Licensure - Experience
Requirements.

(1)  General Requirements.  These general requirements
apply to all applicants under this chapter and are in addition to
the specific license requirements in Subsections (2), (3) and (4).

(a)  Experience must be progressive on projects that are of
increasing quality and requiring greater responsibility.

(b)  Only experience of an engineering, structural
engineering or surveying nature, as appropriate for the specific
license, is acceptable.

(c)  Experience is not acceptable if it is obtained in
violation of applicable statutes or rules.

(d)  Unless otherwise provided in Subsection (1)(e),
experience shall be gained under the direct supervision of a
person licensed in the profession for which the license
application is submitted.  Supervision of an intern by another
intern is not permitted.

(e)  Experience is also acceptable when obtained in a work
setting where licensure is not required or is exempted from
licensure requirements, including experience obtained in the
armed services if:

(i)  the experience is performed under the supervision of
qualified persons and the applicant provides verifications of the
credentials of the supervisor; and

(ii)  the experience gained is equivalent to work performed

by an intern obtaining experience under a licensed supervisor in
a licensed or civilian setting, and the applicant provides
verification of the nature of the experience.

(f)  Proof of supervision.  The supervisor shall provide to
the applicant the certificate of qualifying experience in a sealed
envelope with the supervisor's seal stamped across the seal flap
of the envelope, which the applicant shall submit with the
application for licensure.

(g)  In the event the supervisor is unavailable or refuses to
provide a certification of qualifying experience, the applicant
shall submit a complete explanation of why the supervisor is
unavailable and submit verification of the experience by
alternative means acceptable to the board, which shall
demonstrate that the work was profession-related work,
competently performed, and sufficient accumulated experience
for the applicant to be granted a license without jeopardy to the
public health, safety or welfare.

(h)  In addition to the supervisor's documentation, the
applicant shall submit at least one verification of qualifying
experience from a person licensed in the profession who has
personal knowledge of the applicant's knowledge, ability and
competence to practice in the profession applied for.

(i)  Duties and responsibilities of a supervisor.  The duties
and responsibilities of a licensee under Subsection (1)(d) or
other qualified person under Subsection (1)(e) include the
following.

(i)  A person may not serve as a supervisor for more than
one firm.

(ii)  A person who renders occasional, part time or
consulting services to or for a firm may not serve as a
supervisor.

(iii)  The supervisor shall be in responsible charge of the
projects assigned and is professionally responsible for the acts
and practices of the supervisee.

(iv)  The supervision shall be conducted in a setting in
which the supervisor is independent from control by the
supervisee and in which the ability of the supervisor to
supervise and direct the practice of the supervisee is not
compromised.

(v)  The supervisor shall be available for advice,
consultation and direction consistent with the standards an
ethics of the profession.

(vi)  The supervisor shall provide periodic review of the
work assigned to the supervisee.

(vii)  The supervisor shall monitor the performance of the
supervisee for compliance with laws, standards and ethics
applicable to the profession.

(viii)  The supervisor shall provide supervision only to a
supervisee who is an employee of a licensed professional or
alternatively in a setting wherein both the supervisor and the
supervisee are engaged in a work setting in which the work is
exempt from licensure requirements.

(ix)  The supervisor shall submit appropriate
documentation to the division with respect to all work
completed by the supervisee during the period of supervised
experience, including the supervisor's evaluation of the
supervisee's competence to practice in the profession.

(x)  The supervisor shall assure each supervisee has
obtained the degree which is a prerequisite to the intern
beginning to obtain qualifying experience.

(2)  Experience Requirements - Professional Engineer.
(a)  In accordance with Subsection 58-22-302(1)(e), an

applicant for licensure as a professional engineer shall complete
the following qualifying experience requirements:

(i)  Submit verification of qualifying experience, obtained
while under the supervision of one or more licensed
professional engineers, which experience has been certified by
the licensed professional who provided the supervision
documenting completion of a minimum of four years of full time
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or equivalent part time qualifying experience in professional
engineering approved by the division in collaboration with the
board in accordance with the following:

(A)  The qualifying experience must be obtained after
meeting the education requirements.

(B)  A maximum of three of the four years of qualifying
experience may be approved by the board as follows:

(I)  A maximum of three years of qualifying experience
may be granted for teaching advanced engineering subjects in a
college or university offering an engineering curriculum
accredited by EAC\ABET.

(II)  A maximum of three years of qualifying experience
may be granted for conducting research in a college or
university offering an engineering curriculum accredited by
EAC/ABET provided the research is under the supervision of a
licensed professional and is directly related to the practice of
engineering, as long as such research has not been credited
towards the education requirements.  Therefore research which
is included as part of the classwork, thesis or dissertation or
similar work is not acceptable as additional work experience.

(III)  A maximum of one year of qualifying experience may
be granted for completion of a masters degree in engineering
provided that both the earned bachelors and masters degree in
engineering meet the program criteria set forth in Subsection
R156-22-302b(1).

(IV)  A maximum of two years of qualifying experience
may be granted for completion of a doctorate degree in
engineering provided that both the earned bachelors or masters
degree and doctorate degree in engineering meet the program
criteria set forth in Subsection R156-22-302b(1).

(b)  The performance or supervision of construction work
as a contractor, foreman or superintendent is not qualifying
experience for licensure as a professional engineer.

(c)  Experience should include demonstration of,
knowledge, application, and practical solutions using
engineering mathematics, physical and applied science,
properties of materials and the fundamental principles of
engineering design.

(3)  Experience Requirements - Professional Structural
Engineer.

(a)  In accordance with Subsection 58-22-302(2)(e), each
applicant shall submit verification of three years of full time or
equivalent part time professional structural engineering
experience obtained while under the supervision of one or more
licensed professional structural engineers, which experience is
certified by the licensed structural engineer supervisor and is in
addition to the qualifying experience required for licensure as a
professional engineer.

(b)  Professional structural engineering experience shall
include responsible charge of structural design in one or more
of the following areas:

(i)  structural design of any building or structure two stories
and more, or 45 feet in height, located in a region of moderate
or high seismic risk designed in accordance with current codes
adopted pursuant to Section 58-56-4;

(ii)  structural design for a major seismic
retrofit/rehabilitation of an existing building or structure located
in a region of moderate or high seismic risk; or

(iii)  structural design of any other structure of comparable
structural complexity.

(c)  Professional structural engineering experience shall
include structural design in all of the following areas:

(i)  use of three of the following four materials as they
relate to the design, rehabilitation or investigation of buildings
or structures:

(A)  steel;
(B)  concrete;
(C)  wood; or
(D)  masonry;

(ii)  selection of framing systems including the
consideration of alternatives and the selection of an appropriate
system for the interaction of structural components to support
vertical and lateral loads;

(iii)  selection of foundation systems including the
consideration of alternatives and the selection of an appropriate
type of foundation system to support the structure;

(iv)  design and detailing for the transfer of forces between
stories in multi-story buildings or structures;

(v)  application of lateral design in the design of the
buildings or structures in addition to any wind design
requirements; and

(vi)  application of the local, state and federal code
requirements as they relate to design loads, materials, and
detailing.

(4)  Experience Requirements - Professional Land
Surveyor.

(a)  In accordance with Subsections 58-22-302(3)(d), an
applicant for licensure as a professional land surveyor shall
complete the following qualifying experience requirements:

(i)  Submit verification of qualifying experience obtained
under the supervision of one or more licensed professional land
surveyors who have provided supervision, which experience is
certified by the licensed professional land surveyor supervisor
and is in accordance with the following:

(A)  Applicants who have met the education requirements
in Subsection 58-22-302(3)(d)(i) shall document four years of
full time or equivalent part time qualifying experience in land
surveying which experience may be obtained before, during or
after completing the education requirements for licensure.

(B)  Prior to January 1, 2007, applicants who did not
complete the education requirements in Subsection 58-22-
302(3)(d)(i) shall have until December 31, 2009 to apply for
licensure by documenting eight years of qualifying experience
in land surveying.

(b)  The four years of qualifying experience required in
R156-22-302c(4)(a)(i)(A) and four of the eight years required
in R156-22-302c(4)(a)(i)(B) shall comply with the following:

(i)  Two years of experience should be specific to field
surveying with actual "hands on" surveying, including all of the
following:

(A)  operation of various instrumentation;
(B)  review and understanding of plan and plat data;
(C)  public land survey systems;
(D)  calculations;
(E)  traverse;
(F)  staking procedures;
(G)  field notes and manipulation of various forms of data

encountered in horizontal and vertical studies; and
(ii)  Two years of experience should be specific to office

surveying, including all of the following:
(A)  drafting (includes computer plots and layout);
(B)  reduction of notes and field survey data;
(C)  research of public records;
(D)  preparation and evaluation of legal descriptions; and
(E)  preparation of survey related drawings, plats and

record of survey maps.
(c)  The remaining qualifying experience required in R156-

22-302c(4)(a)(i)(B) shall include any aspects of the practice of
land surveying under the supervision of a licensed professional
land surveyor in accordance with Subsection 58-22-102(16).

R156-22-302d.  Qualifications for Licensure - Examination
Requirements.

(1)  Examination Requirements - Professional Engineer.
(a)  In accordance with Subsection 58-22-302(1)(f), the

examination requirements for licensure as a professional
engineer are defined, clarified or established as the following:

(i)  the NCEES Fundamentals of Engineering (FE)
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Examination with a passing score as established by the NCEES
except that an applicant who has completed an undergraduate
degree from an EAC/ABET accredited program and has
completed a Ph.D. or doctorate in engineering from an
institution that offers EAC/ABET undergraduate programs in
the Ph.D. field of engineering is not required to take the FE
examination;

(ii)  the NCEES Principles and Practice of Engineering
(PE) Examination other than Structural II with a passing score
as established by the NCEES; and

(iii)  pass all questions on the open book, take home Utah
Law and Rules Examination, which is included as part of the
application for licensure forms.

(b)  If an applicant was approved by the Utah Division of
Occupational and Professional Licensing to take the
examinations required for licensure as an engineer under prior
Utah statutes and rules and did take and pass all examinations
required under such prior rules, the prior examinations will be
acceptable to qualify for reinstatement of licensure rather than
the examinations specified under Subsection R156-22-
302d(1)(a).

(c)  Prior to submitting an application for pre-approval to
sit for the NCEES PE examination, an applicant must have
successfully completed three out of the four years of the
qualifying experience requirements set forth in Subsection
R156-22-302c(1), and have successfully completed the
education requirements set forth in Subsection R156-22-
302b(1).

(d)  The admission criteria to sit for the NCEES FE
examination is set forth in Section 58-22-306.

(2)  Examination Requirements - Professional Structural
Engineer.

(a)  In accordance with Subsection 58-22-302(2)(f), the
examination requirements for licensure as a professional
structural engineer are defined, clarified, or established as the
following:

(i)  the NCEES Fundamentals of Engineering Examination
(FE) with a passing score as established by the NCEES;

(ii)  the NCEES Structural I and Structural II Examinations
with a passing score as established by the NCEES; and

(iii)  as part of the application for license, pass all questions
on the open book, take home Utah Law and Rules Examination.

(b)  Prior to submitting an application for pre-approval to
sit for the NCEES Structural II examination, an applicant must
have successfully completed two out of the three years of the
experience requirements set forth in Subsection R156-22-
302c(3).

(3)  Examination Requirements - Professional Land
Surveyor.

(a)  In accordance with Subsection 58-22-302(3)(e), the
examination requirements for licensure as a professional land
surveyor are established as the following:

(i) the NCEES Fundamentals of Land Surveying (FLS)
Examination with a passing score as established by the NCEES;

(ii)  the NCEES Principles and Practice of Land Surveying
(PLS) Examination with a passing score as established by the
NCEES; and

(iii)  the Utah Local Practice Examination with a passing
score of at least 75.

(b)  Prior to submitting an application for pre-approval to
sit for the NCEES PLS examination, an applicant must have
successfully completed the education requirement set forth in
Subsection R156-22-302b(2) and three out of the four years of
the qualifying experience requirements set forth in Subsection
R156-22-302c(4).

(4)  Examination Requirements for Licensure by
Endorsement.

In accordance with Subsection 58-22-302(4)(d)(ii), the
examination requirements for licensure by endorsement are

established as follows:
(a)  Professional Engineer: An applicant for licensure as a

professional engineer by endorsement shall comply with the
examination requirements in Subsection R156-22-302d(1)
except that the board may waive one or more of the following
examinations under the following conditions:

(i)  the NCEES FE Examination for an applicant who is a
principal for five of the last seven years preceding the date of
the license application and who was not required to pass the
NCEES FE Examination for initial licensure from the
recognized jurisdiction the applicant was originally licensed;

(ii)  the NCEES PE Examination for an applicant who is a
principal for five of the last seven years preceding the date of
the license application, who has been licensed for 20 years
preceding the date of the license application, and who was not
required to pass the NCEES PE Examination for initial
licensure from the recognized jurisdiction the applicant was
originally licensed.

(b)  Professional Structural Engineer: An applicant for
licensure as a professional structural engineer by endorsement
shall comply with the examination requirements in Subsection
R156-22-302d(2) except that the board may waive the NCEES
FE Examination for an applicant who is a principal for five of
the last seven years preceding the date of the license application
and who was not required to pass the NCEES FE Examination
for initial licensure from the recognized jurisdiction the
applicant was originally licensed.

(c)  Professional Land Surveyor: An applicant for licensure
as a professional land surveyor by endorsement shall comply
with the examination requirements in Subsection R156-22-
302d(3) except that the board may waive either the NCEES FLS
Examination or the NCEES PLS Examination or both to an
applicant who is a principal for five of the last seven years
preceding the date of the license application and who was not
required to pass the NCEES FLS Examination or the PLS
Examination for initial licensure from the recognized
jurisdiction the applicant was originally licensed.

R156-22-304.  Continuing Education for Professional
Engineers, Professional Structural Engineers and
Professional Land Surveyors.

In accordance with Subsection 58-22-303(2) and Section
58-22-304, the qualifying continuing professional education
standards for professional engineers, professional structural
engineers and professional land surveyors are established as
follows:

(1)  During each two year period ending on December 31
of each even numbered year, a licensed professional engineer,
professional structural engineer and professional land surveyor
shall be required to complete not less than 24 hours of qualified
professional education directly related to the licensee's
professional practice.

(2)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(3)  Qualified continuing professional education under this
section shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a professional engineer, professional structural
engineer, or professional land surveyor;

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well organized and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training and experience; and
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(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(4)  Credit for qualified continuing professional education
shall be recognized in accordance with the following:

(a)  unlimited hours shall be recognized for professional
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b)  a maximum of 12 hours per two year period may be
recognized for teaching in a college or university or for teaching
qualified continuing professional education courses in the field
of professional engineering, professional structural engineering
or professional land surveying, provided it is the first time the
material has been taught during the preceding 12 months;

(c)  a maximum of four hours per two year period may be
recognized for preparation of papers, articles, or books directly
related to the practice of professional engineering, professional
structural engineering or professional land surveying and
submitted for publication; and

(d)  a maximum of eight hours per two year period may be
recognized at the rate of one hour for each hour served on
committees or in leadership roles in any state, national or
international organization for the development and improvement
of the profession of professional engineering, professional
structural engineering or professional land surveying but no
more than four of the eight hours may be obtained from such
activity in any one organization;

(e)  unlimited hours may be recognized for continuing
education that is provided via Internet or through home study
courses provided the course verifies registration and
participation in the course by means of a test which
demonstrates that the participant has learned the material
presented.

(5)  A licensee shall be responsible for maintaining records
of completed qualified continuing professional education for a
period of four years after close of the two year period to which
the records pertain.  It is the responsibility of the licensee to
maintain information with respect to qualified continuing
professional education to demonstrate it meets the requirements
under this section.

(6)  If a licensee exceeds the 24 hours of qualified
continuing professional education during the two year period,
the licensee may carry forward a maximum of 12 hours of
qualified continuing professional education into the next two
year period.

(7)  A licensee who documents they are engaged in full
time activities or is subjected to circumstances which prevent
that licensee from meeting the continuing professional education
requirements established under this section may be excused
from the requirement for a period of up to three years.
However, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

(8)  Any licensee who fails to timely complete the
continuing education required by this rule shall be required to
complete double the number of hours missed to be eligible for
renewal or reinstatement of licensure.

(9)  Any applicant for reinstatement who was not in
compliance with the continuing education requirement at the
time of the expiration of licensure shall be required to complete
24 hours of continuing education complying with this rule
within two years prior to the date of application for
reinstatement of licensure.

R156-22-305.  Inactive Status.
(1)  A person currently licensed and in good standing as a

professional engineer, professional structural engineer or
professional land surveyor may apply for a transfer of that

license to inactive status if:
(a)(i)  the licensee is at least 60 years of age;
(ii)  the licensee is disabled; or
(iii)  the division finds other good cause for believing that

the licensee will not return to the practice as a professional
engineer, professional structural engineer or professional land
surveyor;

(b)  the licensee makes application for transfer of status and
registration and pays a registration fee determined by the
department under Section 63J-1-303; and

(c)  the licensee, on application for transfer, certifies that
he will not engage in the practice for which a license is required
while on inactive status.

(2)  Each inactive license shall be issued in accordance
with the two-year renewal cycle established by Section R156-1-
308a.

(3)  Inactive status licensees may not engage in practice for
which a license is required.

(4)  Inactive status licensees are not required to fulfill the
continuing professional education under this rule.

(5)  Each inactive status licensee is responsible for
renewing his inactive license according to division procedures.

(6)  An inactive status licensee may reinstate his license to
active status by:

(a)  submitting an application in a form prescribed by the
division;

(b)  paying a fee determined by the department under
Section 63J-1-303; and

(c)  showing evidence of having completed the continuing
professional education requirement established in Subsection
R156-22-304(9).

R156-22-501.  Administrative Penalties - Unlawful Conduct.
In accordance with Subsections 58-1-501, 58-1-501(1)(a)

through (d), 58-22-501 and 58-22-503, unless otherwise ordered
by the presiding officer, the following fine schedule shall apply.

(1)  Engaging in unlicensed practice or using any title that
would cause a reasonable person to believe the user of the title
is licensed under this chapter.

First Offense: $800
Second Offense: $1,600
(2)  Engaging in, or representing oneself as engaged in the

practice of professional engineering or land surveying as a
corporation, proprietorship, partnership, or limited liability
company unless exempted from licensure.

First Offense: $800
Second Offense: $1,600
(3)  Impersonating another licensee or engaging in practice

under this chapter using a false or assumed name, unless
permitted by law.

First Offense: $1,000
Second Offense: $2,000
(4)  Knowingly employing any person to practice under

this chapter who is not licensed to do so.
First Offense:  $1,000
Second Offense: $2,000
(5)  Knowingly permits any person to use his or her license

except as permitted by law.
First Offense: $1,000
Second Offense: $2,000
(6)  Citations shall not be issued for third offenses, except

in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-22-
503(1)(i).

(7)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(8)  An investigative supervisor may authorize a deviation
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from the fine schedule based upon the aggravating or mitigating
circumstances.

(9)  In all cases the presiding officer shall have the
discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount based
upon the evidence reviewed.

R156-22-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  submitting an incomplete final plan, specification,

report or set of construction plans to:
(a)  a client, when the licensee represents, or could

reasonably expect the client to consider the plan, specification,
report or set of construction plans to be complete and final; or

(b)  to a building official for the purpose of obtaining a
building permit;

(2)  failing as a principal to exercise responsible charge;
(3)  failing as a supervisor to exercise supervision of an

employee, subordinate, associate or drafter; or
(4)  failing to conform to the accepted and recognized

standards and ethics of the profession including those stated in
the "Model Rules of Professional Conduct" of the National
Council of Examiners for Engineering and Surveying (NCEES),
1997, which is hereby incorporated by reference.

R156-22-601.  Seal Requirements.
(1)  In accordance with Section 58-22-601, all final plans,

specifications, reports, maps, sketches, surveys, drawings,
documents and plats prepared by the licensee or prepared under
the supervision of the licensee, shall be sealed in accordance
with the following:

(a)  Each seal shall be a circular seal, 1-1/2 inches
minimum diameter.

(b)  Each seal shall include the licensee's name, license
number, "State of Utah", and "Professional Engineer",
"Professional Structural Engineer", or "Professional Land
Surveyor" as appropriate.

(c)  Each seal shall be signed and dated with the signature
and date appearing across the face of each seal imprint.

(d)  Each original set of final plans, specifications, reports,
maps, sketches, surveys, drawings, documents and plats, as a
minimum, shall have the original seal imprint, original signature
and date placed on the cover or title sheet.

(e)  A seal may be a wet stamp, embossed, or electronically
produced.

(f)  Copies of the original set of plans, specifications,
reports, maps, sketches, surveys, drawings, documents and plats
which contain the original seal, original signature and date is
permitted, if the seal, signature and date is clearly recognizable.

(2)  A person who qualifies for and uses the title of
professional engineer intern is not permitted to use a seal.

KEY:  engineers, surveyors, professional land surveyors,
professional engineers
October 23, 2008 58-22-101
Notice of Continuation November 15, 2007 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-31b.  Nurse Practice Act Rule.
R156-31b-101.  Title.

This rule is known as the "Nurse Practice Act Rule".

R156-31b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

31b, as defined or used in this rule:
(1)  "Academic year", as used in Section R156-31b-601,

means three quarters or two semesters.  A quarter is defined to
be equal to ten weeks and a semester is defined to be equal to 14
or 15 weeks.

(2)  "Affiliated with an institution of higher education", as
used in Subsection 58-31b-601(1), means the general and
science education courses required as part of a nursing
education program are provided by an educational institution
which is approved by the Board of Regents or an equivalent
governmental agency in another state or a private educational
institution which is regionally accredited by an accrediting
board recognized by the Council for Higher Education
Accreditation of the American Council on Education; and the
nursing program and the institution of higher education are
affiliated with each other as evidenced by a written contract or
memorandum of understanding.

(3)  "APRN" means an advanced practice registered nurse.
(4)  "APRN-CRNA" means an advanced practice registered

nurse specializing and certified as a certified registered nurse
anesthetist.

(5)  "Approved continuing education" in Subsection R156-
31b-303(3) means:

(a)  continuing education that has been approved by a
professional nationally recognized approver of health related
continuing education;

(b)  nursing education courses taken from an approved
education program as defined in Subsection R156-31b-102(6);
and

(c)  health related course work taken from an educational
institution accredited by a regional institutional accrediting body
identified in the "Accredited Institutions of Postsecondary
Education", 2006-2007 edition, published by the American
Council on Education.

(6)  "Approved education program" as defined in
Subsection 58-31b-102(3) is further defined to include any
nursing education program located within the state of Utah
which meets the standards established in Sections R156-31b-
601, 602 and 603; and any nursing education program located
outside of Utah which meets the standards established in Section
R156-31b-607.

(7)  "CCNE" means the Commission on Collegiate Nursing
Education.

(8)  "CGFNS" means the Commission on Graduates of
Foreign Nursing Schools.

(9)  "COA", as used in this rule, means the Council of
Accreditation of Nurse Anesthesia Education Programs.

(10)  "Clinical preceptor", as used in Section R156-31b-
608, means an individual who is employed by a clinical health
care facility and is chosen by that agency, in collaboration with
the Parent Nursing Education-Program, to provide direct, on-
site supervision and direction to a nursing student who is
engaged in a clinical rotation, and who is accountable to both
the clinical agency and the supervisory clinical faculty member.

(11)  "Comprehensive nursing assessment", as used in
Section R156-31b-704, means an extensive data collection
(initial and ongoing) for individuals, families, groups and
communities addressing anticipated changes in patient
conditions as well as emergent changes in patient's health status;
recognizing alterations to previous patient conditions;
synthesizing the biological, psychological, spiritual and social
aspects of the patient's condition; evaluating the impact of

nursing care; and using this broad and complete analysis to
make independent decisions and identification of health care
needs; plan nursing interventions, evaluate need for different
interventions and the need to communicate and consult with
other health team members.

(12)  "Contact hour" means 60 minutes.
(13)  "Delegatee", as used in Sections R156-31b-701 and

701a, means one or more competent persons receiving a
delegation who acts in a complementary role to the delegating
nurse, who has been trained appropriately for the task delegated,
and whom the delegating nurse authorizes to perform a task that
the delegates is not otherwise authorized to perform.

(14) "Delegation" means transferring to delegates the
authority to perform a selected nursing task in a selected
situation.  The delegating nurse retains accountability for the
delegation.

(15)  "Delegation", as used in Sections R156-31b-701 and
701a, means the nurse making the delegation.

(16)  "Diabetes medical management plan (DMMP), as
used in this rule, means an individualized plan that describes the
health care services that the student is to receive at school.  The
plan is developed and signed by the student's parent or guardian
and health care team.  It provides the school with information
regarding how the student will manage diabetes at school on a
daily basis.  The DMMP shall be incorporated into and shall
become a part of the student's IHP.

(17)  "Direct supervision" is the supervision required in
Subsection 58-31b-306(1)(a)(iii) and means:

(a)  the person providing supervision shall be available on
the premises at which the supervisee is engaged in practice; or

(b)  if the supervisee is specializing in psychiatric mental
health nursing, the supervisor may be remote from the
supervisee if there is personal direct voice communication
between the two prior to prescribing a prescription drug.

(18)  "Disruptive behavior", as used in this rule, means
conduct, whether verbal or physical, that is demeaning,
outrageous, or malicious and that places at risk patient care or
the process of delivering quality patient care.  Disruptive
behavior does not include criticism that is offered in good faith
with the aim of improving patient care.

(19)  "Equivalent to an approved practical nursing
education program", as used in Subsection 58-31b-302(2)(e),
means the applicant for licensure as an LPN by equivalency is
currently enrolled in an RN education program with full
approval status, and has completed course work which is
equivalent to the course work of an NLNAC accredited practical
nursing program.

(20)  "Focused nursing assessment", as used in Section
R156-31b-703, means an appraisal of an individual's status and
situation at hand, contributing to the comprehensive assessment
by the registered nurse, supporting ongoing data collection and
deciding who needs to be informed of the information and when
to inform.

(21)  "Individualized healthcare plan (IHP), as used in
Section R156-31b-701a, means a plan for managing the health
needs of a specific student, written and reviewed at least
annually by a school nurse.  The IHP is developed by a nurse
working in a school setting in conjunction with the student and
the student's parent or guardian to guide school personnel in the
care of a student with medical needs.  The plan shall be based
on the student's practitioner's orders for the administration of
medications or treatments for the student, or the student's
DMMP.

(22) "Licensure by equivalency" as used in this rule means
licensure as a licensed practical nurse after successful
completion of course work in a registered nurse program which
meets the criteria established in Sections R156-31b-601 and
R156-31b-603.

(23)  "LPN" means a licensed practical nurse.
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(24)  "Medication", as used in Sections R156-31b-701 and
701a, means any prescription or nonprescription drug as defined
in Subsections 58-17b-102(39) and (61) of the Pharmacy
Practice Act.

(25)  "NLNAC" means the National League for Nursing
Accrediting Commission.

(26)  "NCLEX" means the National Council Licensure
Examination of the National Council of State Boards of
Nursing.

(27)  "Non-approved education program" means any
foreign nurse education program.

(28)  "Nurse", as used in this rule, means an individual
licensed under Title 58, Chapter 31b as a licensed practical
nurse, registered nurse, advanced practice registered nurse, or
advanced practice registered nurse-certified registered nurse
anesthetist, or a certified nurse midwife licensed under Title 58,
Chapter 44a.

(29)  "Nurse accredited", as used in this rule, means
accreditation issued by NLNAC, CCNE or COA.

(30)  "Other specified health care professionals", as used in
Subsection 58-31b-102(15), who may direct the licensed
practical nurse means:

(a)  advanced practice registered nurse;
(b)  certified nurse midwife;
(c)  chiropractic physician;
(d)  dentist;
(e)  osteopathic physician;
(f)  physician assistant;
(g)  podiatric physician;
(h)  optometrist;
(i)  naturopathic physician; or
(j)  mental health therapist as defined in Subsection 58-60-

102(5).
(31)  "Parent academic institution", as used in this rule,

means the educational institution which grants the academic
degree or awards the certificate of completion.

(32)  "Parent nursing education-program", as used in
Section R156-31b-607, means a nationally accredited, Board of
Nursing approved nursing education program that is providing
nursing education (didactic, clinical or both) to a student and is
responsible for the education program curriculum, and program
and student policies.

(33)  "Patient", as used in this rule, means a recipient of
nursing care and includes students in a school setting or clients
of a health care facility, clinic, or practitioner.

(34)  "Patient surrogate", as used in Subsection R156-31b-
502(1)(d), means an individual who has legal authority to act on
behalf of the patient when the patient is unable to act or decide
for himself, including a parent, foster parent, legal guardian, or
a person designated in a power of attorney.

(35)  "Psychiatric mental health nursing specialty", as used
in Subsection 58-31b-302(4)(g), includes psychiatric mental
health nurse specialists and psychiatric mental health nurse
practitioners.

(36)  "Practitioner", as used in Sections R156-31b-701 and
701a, means a person authorized by law to prescribe treatment,
medication, or medical devices, and who acts within the scope
of such authority.

(37)  "RN" means a registered nurse.
(38)  "School", as used in Section R156-31b-701a, means

any private or public institution of primary or secondary
education, including charter schools, pre-school, kindergarten,
and special education programs.

(39)  "Supervision", as used in Sections R156-31b-701 and
701a, means the provision of guidance and review by a licensed
nurse for the accomplishment of a nursing task or activity,
including the provision for the initial direction of the task,
periodic inspection of the actual act of accomplishing the task
or activity, and evaluation of the outcome.

(40) "Supervisory clinical faculty", as used in Section
R156-31b-608, means one or more individuals employed by an
approved nursing education program who meet the accreditation
and Board of Nursing specific requirements to be a faculty
member and are responsible for the overall clinical experiences
of nursing students and may supervise and coordinate clinical
preceptors who provide the actual direct clinical experience.

(41)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 31b, is further defined in Section R156-31b-502.

R156-31b-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 31b.

R156-31b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-31b-201.  Board of Nursing - Membership.
In accordance with Subsection 58-31b-201(1), nurses

serving as members of the Board shall be:
(1)  six registered nurses, two of whom are actively

involved in nursing education;
(2)  one licensed practical nurse; and
(3)  two advanced practice registered nurses.

R156-31b-202.  Advisory Peer Committee created -
Membership - Duties.

(1)  In accordance with Subsection 58-1-203(1)(f), there is
created the Psychiatric Mental Health Nursing Peer Committee
and the Nursing Education Peer Committee.

(2)  Psychiatric Mental Health Nursing Peer Committee.
(a)  The duties and responsibilities of the Psychiatric

Mental Health Nursing Peer Committee are to:
(i)  review applications for licensure as an APRN

specializing in psychiatric mental health nursing when
appropriate; and

(ii)  advise the board and division regarding practice issues.
(b)  The composition of the Psychiatric Mental Health

Nursing Peer Committee shall be:
(i)  three APRNs specializing in psychiatric mental health

nursing;
(ii)  at least one member shall be a faculty member actively

teaching in a psychiatric mental health nursing program; and
(iii)  at least one member shall be actively participating in

the supervision of an APRN intern.
(3)  Nursing Education Peer Committee.
(a)  The duties and responsibilities of the Nursing

Education Peer Committee are to:
(i)  review applications for approval of nursing education

programs;
(ii)  advise the board and division regarding standards for

approval of nursing education programs; and
(iii)  assist the board and division to conduct site visits of

nursing education programs.
(b)  The composition of the Nursing Education Peer

Committee shall be:
(i)  five RNs or APRNs actively involved in nursing

education; and
(ii)  members of the board may also serve on this

committee.

R156-31b-301.  License Classifications - Professional
Upgrade.

Upon issuance and receipt of an increased scope of practice
license, the increased licensure supersedes the lesser license
which shall automatically expire and must be immediately
destroyed by the licensee.
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R156-31b-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Sections 58-31b-302(2)(e) and 58-31b-
303, the education requirements for licensure are defined as
follows:

(1)  Applicants for licensure as a LPN by equivalency shall
submit written verification from a registered nurse education
program with full approval status, verifying the applicant is
currently enrolled and has completed course work which is
equivalent to the course work of an NLNAC accredited practical
nurse program.

(2)  Applicants from foreign education programs who are
not currently licensed in another state shall submit a credentials
evaluation report from one of the following credentialing
services which verifies that the program completed by the
applicant is equivalent to an approved practical nurse or
registered nurse education program.

(a)  Commission on Graduates of Foreign Nursing Schools
for an applicant who is applying for licensure as a registered
nurse; or

(b)  Foundation for International Services, Inc. for an
applicant who is applying for licensure as a licensed practical
nurse.

R156-31b-302b.  Qualifications for Licensure - Experience
Requirements for APRNs Specializing in Psychiatric Mental
Health Nursing.

(1)  In accordance with Subsection 58-31b-302(4)(g), the
supervised clinical practice in mental health therapy and
psychiatric and mental health nursing shall consist of a
minimum of 4,000 hours of psychiatric mental health nursing
education and clinical practice (including mental health
therapy).

(a)  1,000 hours shall be credited for completion of clinical
experience in an approved education program in psychiatric
mental health nursing.

(b)  The remaining 3,000 hours shall:
(i)  include a minimum of 1,000 hours of mental health

therapy and one hour of face to face supervision for every 20
hours of mental therapy services provided;

(ii)  be completed while an employee, unless otherwise
approved by the board and division, under the supervision of an
approved supervisor; and

(iii)  be completed under a program of supervision by a
supervisor who meets the requirements under Subsection (3).

(c)  At least 2,000 hours must be under the supervision of
an APRN specializing in psychiatric mental health nursing.  An
APRN working in collaboration with a licensed mental health
therapist may delegate selected clinical experiences to be
supervised by that mental health therapist with general
supervision by the APRN.

(2)  An applicant who has obtained all or part of the
clinical practice hours outside of the state, may receive credit for
that experience if it is demonstrated by the applicant that the
training completed is equivalent to and in all respects meets the
requirements under this section.

(3)  An approved supervisor shall verify practice as a
licensee engaged in the practice of mental health therapy for not
less than 4,000 hours in a period of not less than two years.

(4)  Duties and responsibilities of a supervisor include:
(a)  being independent from control by the supervisee such

that the ability of the supervisor to supervise and direct the
practice of the supervisee is not compromised;

(b)  supervising not more than three supervisees unless
otherwise approved by the division in collaboration with the
board; and

(c)  submitting appropriate documentation to the division
with respect to all work completed by the supervisee, including
the supervisor's evaluation of the supervisee's competence to

practice.
(5)  An applicant for licensure by endorsement as an APRN

specializing in psychiatric mental health nursing under the
provisions of Section 58-1-302 shall demonstrate compliance
with the clinical practice in psychiatric and mental health
nursing requirement under Subsection 58-31b-302(4)(g) by
demonstrating that the applicant has successfully engaged in
active practice in psychiatric mental health nursing for not less
than 4,000 hours in the three years immediately preceding the
application for licensure.

R156-31b-302c.  Qualifications for Licensure - Examination
Requirements.

(1)  An applicant for licensure under Title 58, Chapter 31b
shall pass the applicable licensure examination within three
years from the date of completion or graduation from a nursing
education program or four attempts whichever is sooner.  An
individual who does not pass the applicable licensure
examination within three years of completion or graduation or
four attempts is required to complete another approved nursing
education program.

(2)  In accordance with Section 58-31b-302, the
examination requirements for graduates of approved nursing
programs are as follows.

(a)  An applicant for licensure as an LPN or RN shall pass
the applicable NCLEX examination.

(b)  An applicant for licensure as an APRN shall pass one
of the following national certification examinations consistent
with the applicant's educational specialty:

(i)  one of the following examinations administered by the
American Nurses Credentialing Center Certification:

(A)  Adult Nurse Practitioner;
(B)  Family Nurse Practitioner;
(C)  Pediatric Nurse Practitioner;
(D)  Gerontological Nurse Practitioner;
(E)  Acute Care Nurse Practitioner;
(F)  Clinical Specialist in Medical-Surgical Nursing;
(G)  Clinical Specialist in Gerontological Nursing;
(H)  Clinical Specialist in Adult Psychiatric and Mental

Health Nursing;
(I)  Clinical Specialist in Child and Adolescent Psychiatric

and Mental Health Nursing; or
(J)  Psychiatric and Mental Health Nurse Practitioner

(Adult and Family);
(ii)  Pediatric Nursing Certification Board;
(iii)  American Academy of Nurse Practitioners;
(iv)  the National Certification Corporation for the

Obstetric, Gynecologic and Neonatal Nursing Specialties;
(v)  the Oncology Nursing Certification Corporation

Advanced Oncology Certified Nurse if taken on or before July
1, 2005;

(vi)  one of the following examinations administered by the
American Association of Critical Care Nurses Certification
Corporation Inc.:

(A)  the Advanced Practice Certification for the Clinical
Nurse Specialist in Acute and Critical Care; or

(B)  the Acute Care Nurse Practitioner Certification;
(vii)  the national nurse midwifery certifying examination

administered by the Accreditation Commission for Midwifery
Education; or

(viii)  the examination of the Council on Certification of
Nurse Anesthetists.

(3)  In accordance with Section 58-31b-303, an applicant
for licensure as an LPN or RN from a non-approved nursing
program shall pass the applicable NCLEX examination.

(4)  The examinations required under this Section are
national exams and cannot be challenged before the Division.

R156-31b-302d.  Qualifications for Licensure - Criminal
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Background Checks.
(1)  In accordance with Subsection 58-31b-302(5), an

applicant for licensure under this chapter who is applying for
licensure from a foreign country shall meet the fingerprint
requirement by submitting:

(a)  a visa issued within six months of making application
to Utah; or

(b)  a copy of a criminal background check from the
country in which the applicant has immigrated, provided the
check was completed within six months of making application
to Utah.

R156-31b-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 31b, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

(3)  Each applicant for renewal shall comply with the
following continuing competence requirements:

(a)  A LPN or RN shall complete one of the following
during the two years immediately preceding the application for
renewal:

(i)  licensed practice for not less than 400 hours;
(ii)  licensed practice for not less than 200 hours and

completion of 15 contact hours of approved continuing
education; or

(iii)  completion of 30 contact hours of approved
continuing education hours.

(b)  An APRN shall complete the following:
(i)  be currently certified or recertified in their specialty

area of practice; or
(ii)  if licensed prior to July 1, 1992, complete 30 hours of

approved continuing education and 400 hours of practice.

R156-31b-304.  Temporary Licensure.
(1)  In accordance with Subsection 58-1-303(1), the

division may issue a temporary license to a person who meets all
qualifications for licensure as either an LPN or RN, except for
the passing of the required examination, if the applicant:

(a)  is a graduate of or has completed a Utah-based, nursing
education program with full approval status within two months
immediately preceding application for licensure;

(b)  has never before taken the specific licensure
examination;

(c)  submits to the division evidence of having secured
employment conditioned upon issuance of the temporary
license, and the employment is under the direct, on-site
supervision of a fully licensed registered nurse; and

(d)  has registered for the appropriate NCLEX examination.
(2)  The temporary license issued under Subsection (1)

expires the earlier of:
(a)  the date upon which the division receives notice from

the examination agency that the individual failed the
examination;

(b)  90 days from the date of issuance; or
(c)  the date upon which the division issues the individual

full licensure.
(2)  A temporary license issued in accordance with Section

58-1-303 to a graduate of a foreign nursing education program
may be issued for a period of time not to exceed one year from
the date of issuance and shall not be renewed or extended.

R156-31b-306.  Inactive Licensure, Reinstatement or
Relicensure.

(1)  In accordance with Subsection 58-1-305(1), an
individual seeking activation of an inactive RN or LPN license
must document current competency to practice as a nurse as

defined in Subsection (3) below.
(2)  An individual seeking reinstatement of RN or LPN

licensure or relicensure as a RN or LPN in accordance with
Subsection R156-1-308g(3)(b), R156-1-308i(3), R156-1-
308j(3) and R156-1-308k(2)(c) shall document current
competence as defined in Subsection (3) below.

(3)  Documentation of current competency to practice as a
nurse is established as follows:

(a)  an individual who has not practiced as a nurse for five
years or less must document current compliance with the
continuing competency requirements as established in
Subsection R156-31b-303(3);

(b)  an individual who has not practiced as a nurse for more
than five years but less than eight years must pass the required
examinations as defined in Section R156-31b-302c within six
months prior to making application for licensure or successfully
complete an approved re-entry program;

(c)  an individual who has not practiced as a nurse for more
than eight years but less than 10 years must pass the required
examinations as defined in Section R156-31b-302c within six
months prior to making application for licensure and
successfully complete an approved re-entry program;

(d)  an individual who has not practiced as a nurse for 10
years shall repeat an approved nursing education program and
pass the required examinations as defined in Section R156-31b-
302c within six months prior to making application for
licensure.

(4)  To document current competency for activation,
reinstatement or relicensure as an APRN, an individual must
pass the required examinations as defined in Section R156-31b-
302c and be currently certified or recertified in the specialty
area.

R156-31b-307.  Reinstatement of Licensure.
(1)  In accordance with Section 58-1-308 and Subsection

R156-1-308g(3)(b), an applicant for reinstatement of a license
which has been expired for five years or less, shall document
current compliance with the continuing competency
requirements as established in Subsection R156-31b-303(3).

(2)  The Division may waive the reinstatement fee for an
individual who was licensed in Utah and moved to a Nurse
Licensure Compact party state, who later returns to reside in
Utah.

R156-31b-308.  Exemption from Licensure.
In accordance with Subsections 58-1-307(1) and 58-31b-

308(1)(a), an individual who provides up to 48 consecutive
hours of respite care for a family member, with or without
compensation, is exempt from licensure.

R156-31b-309.  Intern Licensure.
(1)  In accordance with Section 58-31b-306, an intern

license shall expire the earlier of:
(a)  90 days from the date of issuance, unless the applicant

is applying for licensure as an APRN specializing in psychiatric
mental health nursing, then the intern license shall be issued for
a period of one year and can be extended in one year increments
not to exceed five years;

(b)  30 days after notification from the applicant or the
examination agency, if the applicant fails the examination; or

(c)  upon issuance of an APRN license.
(2)  Regardless of the provisions of Subsection (1) of this

section, the division in collaboration with the board may extend
the term of any intern license upon a showing of extraordinary
circumstances beyond the control of the applicant.

(3)  It is the professional responsibility of the APRN Intern
to inform the Division of examination results and to cause to
have the examination agency send the examination results
directly to the Division.
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R156-31b-310.  Licensure by Endorsement.
(1)  In accordance with Section 58-1-302, an individual

who moves from a Nurse Licensure Compact party state does
not need to hold a current license, but the former home state
license must have been in good standing at the time of
expiration.

(2)  An individual under Subsection (1) who has not been
licensed or practicing nursing for three years or more is required
to retake the licensure examination to demonstrate good
standing within the profession.

(3)  An applicant for licensure by endorsement must have
a current, active license in another state, or pass the required
examinations as defined in Section R156-31b-302c, within six
months prior to making application for licensure.

R156-31b-401.  Disciplinary Proceedings.
(1)  An individual licensed as a LPN who is currently under

disciplinary action and qualifies for licensure as an RN may be
issued an RN license under the same restrictions as the LPN.

(2)  A nurse whose license is suspended, may under
Subsection 58-31b-401 petition the division at any time that the
licensee can demonstrate that the licensee can resume competent
practice.

(3)  An individual who has had any license issued under
Title 58, Chapter 31b revoked or surrendered two times or more
as a result of unlawful or unprofessional conduct is ineligible to
apply for relicensure.

R156-31b-402.  Administrative Penalties.
In accordance with Subsections 58-31b-102(1) and 58-31b-

402(1), unless otherwise ordered by the presiding officer, the
following fine schedule shall apply.

(1)  Using a protected title:
initial offense:  $100 - $300
subsequent offense(s):  $250 - $500
(2)  Using any title that would cause a reasonable person to

believe the user is licensed under this chapter:
initial offense:  $50 - $250
subsequent offense(s):  $200 - $500
(3)  Conducting a nursing education program in the state

for the purpose of qualifying individuals for licensure without
board approval:

initial offense:  $1,000 - $3,000
subsequent offense(s):  $5,000 - $10,000
(4)  Practicing or attempting to practice nursing without a

license or with a restricted license:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(5)  Impersonating a licensee, or practicing under a false

name:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(6)  Knowingly employing an unlicensed person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(7)  Knowingly permitting the use of a license by another

person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(8)  Obtaining a passing score, applying for or obtaining a

license, or otherwise dealing with the division or board through
the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(9)  violating or aiding or abetting any other person to

violate any statute, rule, or order regulating nursing:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000

(10)  violating, or aiding or abetting any other person to
violate any generally accepted professional or ethical standard:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(11)  Engaging in conduct that results in convictions of, or

a plea of nolo contendere, or a plea of guilty or nolo contendere
held in abeyance to a crime of moral turpitude or other crime:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(12)  Engaging in conduct that results in disciplinary action

by any other jurisdiction or regulatory authority:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(13)  Engaging in conduct, including the use of intoxicants,

drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a nurse:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(14)  Practicing or attempting to practice as a nurse when

physically or mentally unfit to do so:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(15)  Practicing or attempting to practice as a nurse through

gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(16)  Practicing or attempting to practice as a nurse by any

form of action or communication which is false, misleading,
deceptive, or fraudulent:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(17)  Practicing or attempting to practice as a nurse beyond

the individual's scope of competency, abilities, or education:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(18)  Practicing or attempting to practice as a nurse beyond

the scope of licensure:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(19)  Verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's practice:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(20)  Failure to safeguard a patient's right to privacy:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(21)  Failure to provide nursing service in a manner that

demonstrates respect for the patient's human dignity:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(22)  Engaging in sexual relations with a patient:
initial offense:  $5,000 - $10,000
subsequent offense(s):  $10,000
(23)  Unlawfully obtaining, possessing, or using any

prescription drug or illicit drug:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(24)  Unauthorized taking or personal use of nursing

supplies from an employer:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(25)  Unauthorized taking or personal use of a patient's

personal property:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(26)  Knowingly entering false or misleading information

into a medical record or altering a medical record:
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initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(27)  Unlawful or inappropriate delegation of nursing care:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(28)  Failure to exercise appropriate supervision:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(29)  Employing or aiding and abetting the employment of

unqualified or unlicensed person to practice:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(30)  Failure to file or impeding the filing of required

reports:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(31)  Breach of confidentiality:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(32)  Failure to pay a penalty:
Double the original penalty amount up to $10,000
(33)  Prescribing a schedule II-III controlled substance

without a consulting physician or outside of a consultation and
referral plan:

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(34)  Failure to confine practice within the limits of

competency:
initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(35)  Any other conduct which constitutes unprofessional

or unlawful conduct:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(36)  Engaging in a sexual relationship with a patient

surrogate:
initial offense: $1,000 - $5,000
subsequent offense(s): $5,000 - $10,000
(37)  Engaging in practice in a disruptive manner:
initial offense: $100 - $500
subsequent offense(s): $200 - $1,000.

R156-31b-502.  Unprofessional Conduct.
(1)  "Unprofessional conduct" includes:
(a)  failing to destroy a license which has expired due to the

issuance and receipt of an increased scope of practice license;
(b)  a RN issuing a prescription for a prescription drug to

a patient except in accordance with the provisions of Section 58-
17b-620, or as may be otherwise provided by law;

(c)  failing as the nurse accountable for directing nursing
practice of an agency to verify any of the following:

(i)  that standards of nursing practice are established and
carried out so that safe and effective nursing care is provided to
patients;

(ii)  that guidelines exist for the organizational management
and management of human resources needed for safe and
effective nursing care to be provided to patients;

(iii)  nurses' knowledge, skills and ability and determine
current competence to carry out the requirements of their jobs;

(d)  engaging in sexual contact with a patient surrogate
concurrent with the nurse/patient relationship unless the nurse
affirmatively shows by clear and convincing evidence that the
contact:

(i)  did not result in any form of abuse or exploitation of the
surrogate or patient; and

(ii)  did not adversely alter or affect in any way:
(A)  the nurse's professional judgment in treating the

patient;
(B)  the nature of the nurse's relationship with the

surrogate; or
(C)  the nurse/patient relationship; and
(e)  engaging in disruptive behavior in the practice of

nursing.
(2)  In accordance with a prescribing practitioner's order

and an IHP, a nurse who follows the delegation rule as provided
in Sections R156-31b-701 and R156-31b-701a and delegates or
trains an unlicensed assistive personnel to administer
medications under Sections 53A-11-601, R156-31b-701 and
R156-31b-701a shall not be considered to have engaged in
unprofessional conduct for inappropriate delegation.

R156-31b-601.  Standards for Parent Academic Institution
Offering Nursing Education Program.

In accordance with Subsection 58-31b-601(2), the
minimum standards that a parent academic institution offering
a nursing education program must meet to qualify graduates for
licensure under this chapter are as follows.

(1)  The parent academic institution shall be legally
authorized by the State of Utah to provide a program of
education beyond secondary education.

(2)  The parent academic institution shall admit as students
only persons having a certificate of graduation from a school
providing secondary education or the recognized equivalent of
such a certificate.

(3)  At least 20 percent of the parent academic institution's
revenue shall be from sources that are not derived from funds
provided under title IV, HEA program funds or student fees,
including tuition if a proprietary school.

(4)  In addition to the standards established in Subsections
(1), (2), and (3) above, a parent education institution offering a
nursing education program leading toward licensure as an LPN
shall:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education, or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES),
the Accrediting Commission of Career Schools and Colleges of
Technology (ACCSCT), Council on Occupational Education, or
the Accrediting Commission of the Distance Education and
Training Council (DETC); and

(b)  provide not less than one academic year program of
study that leads to a certificate or recognized educational
credential.

(5)  In addition to the standards established in Subsections
(1), (2), and (3) above, a parent education institution offering a
nursing education program leading toward licensure as an RN
shall:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education, or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES),
the Accrediting Commission of Career Schools and Colleges of
Technology (ACCSCT), or the Accrediting Commission of the
Distance Education and Training Council (DETC); and

(b)  provide or require not less than a two academic year
program of study that awards a minimum of an associate degree.

(6)  In addition to the standards established in Subsections
(1), (2), and (3) above, a parent education institution offering a
nursing education program leading toward licensure as an
APRN or APRN-CRNA shall:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education;

(b)  admit as students, only persons having completed at
least an associate degree in nursing or baccalaureate degree in
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a related discipline; and
(c)  provide or require not less than a two academic year

program of study that awards a minimum of a master's degree.

R156-31b-602.  Categories of Nursing Education Programs
Approval Status.

(1)  Full approval status of a nursing program shall be
granted and maintained by adherence to the following:

(a)  current accreditation by the NLNAC, CCNE, or COA;
and

(b)  compliance with the standards established in Sections
R156-31b-601 and 603 and the nurse accrediting body in which
the program chooses to become accredited.

(2)  The Division may place on probationary approval
status a nursing education program for a period not to exceed
three years provided the program:

(a)  is located or available within the state;
(b)  is found to be out of compliance with the standards for

approval to the extent that the ability of the program to
competently educate nursing students is impaired; and

(c)  provides a plan of correction which is reasonable and
includes an adequate safeguard of the student and public.

(3)  The Division may grant provisional approval status to
a nursing education program for a period not to exceed two
years after the date of the first graduating class, provided the
program:

(a)  is located or available within the state;
(b)  is newly organized;
(c)  meets all standards established in Sections R156-31b-

601 and 603; and
(d)  is progressing in a timely manner to qualify for full

approval status by obtaining accreditation from a nurse
accrediting body.

(4)(a)  A nursing education program seeking accreditation
from NLNAC shall demonstrate progression toward
accreditation and qualifying for full approval status by becoming
a Candidate for Accreditation by the NLNAC no later than six
months from the date of the first day a nursing course is offered.

(b) A program that fails to obtain NLNAC Candidacy
Status as required in this Subsection shall:

(i)  immediately cease accepting any new students;
(ii)  the approval status of the program shall be changed to

"Probationary" and if the program fails to become a Candidate
for NLNAC accreditation within one year from the date of the
first day a nursing course is offered, the program shall cease
operation at the end of the current academic term such as at the
end of the current semester or quarter; and

(iii) a nursing education program that ceases operation
under this Subsection, is eligible to submit a new application for
approval status of a nursing education program to the Division
for review and action no sooner than one calendar year from the
date the program ceased operation.

(5)  A nursing education program that has been granted
provisional approval status and fails to become accredited by a
nurse accrediting body within two years of the first graduating
class, shall cease operation at the end of the two year period of
time and the academic term, such as a semester or quarter, of
that time period.

(6)  After receiving notification from a nurse accrediting
body of a failed site visit or denied application for accreditation
by the nurse accrediting body, a nursing education program on
provisional approval status shall:

(i)  notify the Division and Board within 10 days of being
notified of the failed site visit or denied application for
accreditation;

(ii)  cease operation at the end of the current academic
term; and

(iii)  be eligible to submit a new application for approval
status of a nursing education program to the Division for review

and action no sooner than one calendar year from the date the
program ceased operation.

(7)(a)  A nursing education program on provisional
approval status shall schedule a nurse accreditation site visit no
later than one calendar year from the graduation date of the first
graduating class.

(b)  A program that fails to schedule a site visit within one
year of the first graduating class shall:

(i)  cease to accept any new students;
(ii)  no later than two years after the first graduating class,

cease operation; and
(iii)  if ceasing operation under this Subsection, be eligible

to submit a new application for approval status of a nursing
education program to the Division for review and action no
sooner than one calendar year from the date the program ceased
operation.

R156-31b-603.  Nursing Education Program Standards.
In accordance with Subsection 58-31b-601(2), the

minimum standards that a nursing education program must meet
to qualify graduates for licensure under this chapter are set forth
as follows.

(1)  A nursing education program shall meet the following
standards:

(a)  purposes and outcomes shall be consistent with the
Nurse Practice Act and Rule and other relevant state statutes;

(b)  purposes and outcomes shall be consistent with
generally accepted standards of nursing practice appropriate for
graduates of the type of nursing program offered;

(c)  consumer input shall be considered in developing and
evaluating the purpose and outcomes of the program;

(d)  the program shall implement a comprehensive,
systematic plan for ongoing evaluation that is based on program
outcomes and incorporates continuous improvement;

(e)  the curriculum shall provide diverse, integrated
didactic and clinical learning experiences across the lifespan,
consistent with program outcomes;

(f)  the faculty and students shall participate in program
planning, implementation, evaluation, and continuous
improvement;

(g)  the nursing program administrator shall be
professionally and academically qualified as a registered nurse
with institutional authority and administrative responsibility for
the program;

(h)  professionally and academically qualified nurse faculty
shall be sufficient in number and expertise to accomplish
program outcomes and quality improvement;

(i)  fiscal, human, physical, clinical and technical learning
resources shall be adequate to support program processes,
security and outcomes;

(j)  program information communicated by the nursing
program shall be fair, accurate, complete, consistent, and readily
available;

(k)  the program shall meet all the criteria established in
this rule;

(l) the program shall be an integral part of a parent
academic institution which is accredited by an accrediting body
that is recognized by the U.S. Secretary of Education; and

(m)  the program shall require students to obtain general
education, pre-requisite, and co-requisites courses from a
regionally accredited institution of higher education, or have in
place an articulation agreement with a regionally accredited
institution of higher education.

(2)  A comprehensive nursing education program
evaluation shall be performed annually for quality improvement
and shall include but not be limited to:

(a)  students' achievement of program outcomes;
(b)  evidence of adequate program resources including

fiscal, physical, human, clinical and technical learning
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resources, and the availability of clinical sites and the viability
of those sites to meet the objectives of the program;

(c)  multiple measures of program outcomes for graduates
such as NCLEX pass rate, student and employer survey, and
successful completion of national certification programs;

(d)  evidence that accurate program information for
consumers is readily available;

(e)  evidence that the head of the academic institution and
the administration support program outcomes;

(f)  evidence that the program administrator and program
faculty meet board qualifications and are sufficient to achieve
program outcomes; and

(g)  evidence that the academic institution assures security
of student information.

(3)  The curriculum of the nursing education program shall
enable the student to develop the nursing knowledge, skills and
competencies necessary for the level, scope and standards of
nursing practice consistent with the level of licensure.  The
curriculum shall include:

(a)  content regarding legal and ethical issues, history and
trends in nursing and health care, and professional
responsibilities;

(b)  experiences that promote the development of
leadership and management skills and professional socialization
consistent with the level of licensure, including the
demonstration of the ability to supervise others and provide
leadership of the profession;

(c)  learning experiences and methods of instruction,
including distance education methods, consistent with the
written curriculum plan;

(d)  coursework including, but not limited to:
(i)  content in the biological, physical, social and

behavioral sciences to provide a foundation for safe and
effective nursing practice;

(ii)  didactic content integrated with supervised clinical
experience in the prevention of illness and the promotion,
restoration, and maintenance of health in patients across the life
span and in a variety of clinical settings, to include:

(A)  using informatics to communicate, manage knowledge,
mitigate error and support decision making;

(B)  employing evidence-based practice to integrate best
research with clinical expertise and patient values for optimal
care, including skills to identify and apply best practices to
nursing care;

(C)  providing patient-centered, culturally competent care:
(1)  respecting patient differences, values, preferences and

expressed needs;
(2)  involving patients in decision-making and care

management;
(3)  coordinating and managing continuous patient care;

and
(4)  promoting healthy lifestyles for patients and

populations;
(D)  working in interdisciplinary teams to cooperate,

collaborate, communicate and integrate patient care and health
promotion; and

(E)  participating in quality improvement processes to
measure patient outcomes, identify hazards and errors, and
develop changes in processes of patient care;

(e)  supervised clinical practice which includes
development of skill in making clinical judgments, management
and care of groups of patients, experience with interdisciplinary
teamwork, working with families in the provision of care,
managing crisis situations, and delegation to and supervision of
other health care providers:

(i)  clinical experience shall be comprised of sufficient
hours, shifts, variety of populations, and hands-on practice to
meet these standards, and ensure students' ability to practice at
an entry level;

(ii)  no more than 25% of the clinical hours can be obtained
in a nursing skills laboratory, or by clinical simulation or virtual
clinical excursions;

(iii)  all student clinical experiences, including those with
preceptors, shall be supervised by qualified nursing faculty at a
ratio of not more than 10 students to one faculty member unless
the experience includes students working with preceptors who
can be supervised at a ratio of not more than 15 students to one
faculty member; and

(iv)  nursing faculty, must be on-site with students during
all fundamental, medical-surgical and acute care clinical
experiences;

(f)(i)  clinical preceptors may be used to enhance faculty-
directed clinical learning experiences after a student has
completed didactic and clinical instruction in all foundational
courses including introduction to nursing, fundamentals,
medical-surgical, obstetrics, and pediatrics.  Therefore, clinical
preceptors shall not be utilized in LPN nursing programs.

(ii) a clinical preceptor shall:
(A)  demonstrate competencies related to the area of

assigned clinical teaching responsibilities;
(B)  serve as a role model and educator to the student;
(C)  be licensed as a nurse at or above the level for which

the student is preparing;
(D)  not be used to replace clinical faculty;
(F)  be provided with a written document defining the

functions and responsibilities of the preceptor;
(G)  confer with the clinical faculty member and student for

monitoring and evaluating learning experiences, but the clinical
faculty member shall retain responsibility for student learning;
and

(H)  not supervise more than two students during any one
scheduled work time or shift; and

(g)  delivery of instruction by distance education methods
must be consistent with the program curriculum plan and enable
students to meet the goals, competencies and objectives of the
educational program and standards of the division.

(4)  Students rights and responsibilities:
(a)  opportunities to acquire and demonstrate the

knowledge, skills and abilities for safe and effective nursing
practice, in theory and clinical experience with faculty oversight
shall be provided to students;

(b)  all policies shall be written and available to students;
(c)  students shall be required to meet the health standards

and criminal background checks as required in Utah;
(d)  students shall receive faculty instruction, advisement

and oversight;
(e)  students shall maintain the integrity of their work;
(f)(i) an applicant accepted into a nursing education

program that has received provisional approval status from the
Division, must sign a disclaimer form indicating the applicant's
knowledge of the provisional approval status of the program,
and the lack of a guarantee that the program will achieve
national nursing accreditation and full approval status from the
Division; and

(ii) the disclaimer shall also contain a statement regarding
the lack of a guarantee that the credit received from the
provisionally approved program will be accepted by or
transferable to another educational facility; and

(g)  an applicant accepted into a nursing education program
or a student of a nursing education program that is on or
receives probationary approval status from the Division, must
sign a disclaimer form indicating the applicant or student has
knowledge of the program's probationary approval status, and
the lack of a guarantee that the program will maintain any
approval status or will be able to offer the complete program.

(5)  An administrator of a nursing education program shall
meet the following requirements:

(a)  a program preparing an individual for licensure as an
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LPN:
(i)  have a current, active, unencumbered RN or APRN

license or multistate privilege to practice nursing in Utah;
(ii)  have a minimum of an earned graduate degree with a

major in nursing, or a baccalaureate degree in nursing and an
earned doctoral degree in a related discipline from a nurse
accredited education program or regionally accredited
institution;

(iii)  have academic preparation in curriculum and
instruction;

(iv)  have at least three years of experience teaching in an
accredited nursing education program;

(v)  have knowledge of current LPN practice; and
(vi)  have adequate time to fulfill the role and

responsibilities of a program administrator;
(b)  a program preparing an individual for licensure as an

RN:
(i)  have a current, active, unencumbered RN or APRN

license or multistate privilege to practice nursing in Utah;
(ii)(A)  associate degree program:  have a minimum of an

earned graduate degree with a major in nursing from a nurse
accredited education program;

(B)  baccalaureate degree program:  have a minimum of an
earned graduate degree in nursing and an earned doctorate in
nursing or a related discipline from a nurse accredited program
or regionally accredited institution;

(iii)  have academic preparation in curriculum and
instruction;

(iv)  have at least three years of experience teaching in an
accredited nursing education program;

(v)  have knowledge of current RN practice; and
(vi)  have adequate time to fulfill the role and

responsibilities of a program administrator;
(c)  a program preparing an individual for licensure as an

APRN:
(i)  have a current, active, unencumbered RN or APRN

license or multistate privilege to practice nursing in Utah;
(ii)  have a minimum of an earned graduate degree with a

major in nursing and an earned doctorate in nursing or a related
discipline from a nurse accredited program or regionally
accredited institution;

(iii)  have academic preparation in curriculum and
instruction;

(iv)  have at least three years of experience teaching in an
accredited nursing education program;

(v)  have knowledge of current nursing practice;
(vi)  have adequate time to fulfill the role and

responsibilities of a program administrator; and
(v)  if the program administrator is not a licensed APRN,

then the program must also have a director that meets the
qualifications of Subsection (d) below;

(d)  the director of a graduate program preparing an
individual for licensure as an APRN shall meet the following
requirements:

(i)  have a current, active, unencumbered APRN license or
multistate privilege to practice as an APRN in Utah;

(ii)  have a minimum of an earned graduate degree with a
major in nursing in an APRN role and specialty from a nurse
accredited program;

(iii)  have educational preparation in curriculum and
instruction;

(iv)  have at least three years of experience teaching in an
accredited nursing education program;

(v)  have knowledge of current APRN practice; and
(vi)  have adequate time to fulfill the role and

responsibilities of a program director.
(6)  The qualifications for nursing faculty who teach

didactic, clinical, or in a skills practice laboratory, in a nursing
education program shall include:

(a)  a program preparing an individual for licensure as an
LPN:

(i)  have a current, active, unencumbered RN or APRN
license or multistate privilege to practice nursing in Utah;

(ii)  have a baccalaureate degree in nursing or an earned
graduate degree with a major in nursing from a nurse accredited
program, the majority of faculty (at least 51%) shall have an
earned graduate degree with a major in nursing from a nurse
accredited program;

(iii)  have at least two years of clinical experience;
(iv)  (A) have educational preparation in curriculum and

instruction; or
(B)  have at least three years of experience teaching in an

accredited nursing education program; and
(v)  the majority of faculty shall have documented

educational preparation as specified in Subsection (iv)(A)
above;

(b)  a program preparing an individual for licensure as an
RN:

(i)  have a current, active, unencumbered RN or APRN
license or multistate privilege to practice nursing in Utah;

(ii)  have an earned graduate degree with a major in nursing
from a nurse accredited program or be currently enrolled in a
graduate level accredited nursing education program with
graduation from the program no later than three years from the
date of hire;

(iii)  have at least two years of clinical experience;
(iv)  (A)  have educational preparation in curriculum and

instruction; or
(B)  have at least three years of experience teaching in an

accredited nursing education program; and
(v)  the majority of faculty shall have documented

educational preparation as specified in Subsection (iv)(A)
above;

(c)  a program preparing an individual for licensure as an
APRN:

(i)  have a current, active, unencumbered APRN license or
multistate privilege to practice nursing in Utah;

(ii)  have an earned graduate degree with a major in nursing
in an APRN role and specialty from a nurse accredited program
or regionally accredited institution; the majority of the faculty
shall have an earned doctorate from a regionally accredited
institution;

(iii)  have at least two years of clinical experience
practicing as an APRN;

(iv)(A)  have educational preparation in curriculum and
instruction; or

(B)  have at least three years of experience teaching in an
accredited nursing education program; and

(v)  the majority of faculty shall have documented
educational preparation as specified in Subsection (iv)(A)
above.

(7)  At the time this Rule becomes effective, any currently
employed nursing faculty member who does not meet the
criteria established in Subsection (6), shall have until July 1,
2011 to meet the criteria.

(8)  Adjunct clinical faculty, except clinical associates,
employed solely to supervise clinical nursing experiences of
students shall meet all the faculty qualifications for the program
level they are teaching.  A clinical associate is a staff member of
a health care facility with an earned graduate degree or a student
currently enrolled in a graduate nursing education program, who
is given release time from the facility to provide clinical
supervision to other students.  The clinical associate is
supervised by a graduate prepared mentor faculty member.

(9)  Interdisciplinary faculty who teach non-clinical
nursing courses shall have advanced preparation appropriate to
the area of content.

(10)  A nursing education program preparing graduates for
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licensure as either an LPN or RN must maintain an average pass
rate on the applicable NCLEX examination that is no more than
5% below the national average pass rate for the same time
period.

(11)  A program that has received full approval status from
the Division in collaboration with the board and is accredited by
either CCNE or NLNAC:

(a)  if the low NCLEX pass rate occurs twice, either after
two consecutive graduation cycles or over a two year period of
time, the program shall be issued a letter of warning by the
Division in collaboration with the Board, and within 30 days
from the date of the letter of warning, the program administrator
shall submit a written remediation plan to the Board for
approval;

(b)  if the low NCLEX pass rate occurs three times either
after three consecutive graduation cycles or over a two year
period of time, the program administrator shall schedule and
participate in a meeting with the Board to discuss the approved
remediation plan and its implementation, and the program's
approval status shall be changed to "Probationary"; and

(c)  if the low NCLEX pass rate occurs four times either
after four consecutive graduation cycles or over a two year
period of time, the program shall cease accepting new students;

(i)  if the program is unable to raise the pass rate to the
required level after five consecutive graduation cycles or over a
two year period of time, the program shall cease operation at the
end of the current academic timeframe such as at the end of the
current semester or quarter; and

(ii)  a nursing education program that ceases to operate
under this Subsection, may submit a new application for
approval status of a nursing education program to the Division
for review and action no sooner than one year from the date the
program ceases to operate.

(12)  A program that has been granted provisional approval
status by the Division in collaboration with the Board, but has
not received either CCNE or NLNAC accreditation:

(a)  if a low NCLEX pass rate occurs after any one
graduation cycle, the program shall be issued a letter of warning
by the Division in collaboration with the Board, and within 30
days from the date of the letter of warning, the program
administrator shall submit a written remediation plan to the
Board for approval;

(b)  if the low NCLEX pass rate occurs twice, either after
two consecutive graduation cycles, or a two year period of time,
the program administrator shall schedule and participate in a
meeting with the Board to discuss the approved remediation
plan and its implementation and the program's approval status
shall be changed to "Probationary"; and

(c)  if the low NCLEX pass rate occurs three times either
after three consecutive graduation cycles or over a two year
period of time, the program shall cease accepting new students;

(i)  if the program is unable to raise the pass rate to the
required level after four consecutive graduation cycles or over
a two year period of time, the program shall cease operation at
the end of the current academic timeframe such as at the end of
the current semester or quarter; and

(ii)  a nursing education program that ceases operation
under this Subsection, may submit a new application for
approval status of a nursing education program to the Division
for review and action no sooner than one year from the date the
program ceases to operate.

(13)  Additional required components of graduate
education programs, including post-masters certificate
programs, leading to APRN licensure include:

(a)  each student enrolled shall be licensed or have a
multistate privilege to practice as an RN in Utah;

(b)  the curriculum shall be consistent with nationally
recognized APRN roles and specialties and shall include:

(i)  graduate level advanced practice nursing core courses

including legal, ethical and professional responsibilities of the
APRN, advanced pathophysiology, advanced health assessment,
pharmacotherapeutics, and management and treatment of health
care status; and

(ii)  coursework focusing on the APRN role and specialty;
(c)  dual track APRN graduate programs (preparing for two

specialties) shall include content and clinical experience in both
functional roles and specialties;

(d)  instructional track/major shall have a minimum of 500
hours of supervised clinical experience directly related to the
recognized APRN role and specialty;

(e)  specialty tracks that provide care to multiple age
groups and care settings shall require additional hours
distributed in a manner that represents the populations served;

(f)  there shall be provisions for the recognition of prior
learning and advanced placement in the curriculum for
individuals who hold a masters degree in nursing who are
seeking preparation in a different role and specialty;

(g)  post-masters nursing students shall complete the
requirements of the APRN masters program through a formal
graduate level certificate or master level track in the desired role
and specialty;

(i)  a program offering a post-masters certificate in a
specialty area must also offer a master degree course of study in
the same specialty area; and

(ii)  post-master students must master the same APRN
outcome criteria as the master level students and are required to
complete a minimum of 500 supervised clinical hours; and

(h)  a lead faculty member who is educated and nationally
certified in the same specialty area and licensed as an APRN or
possessing an APRN multistate privilege shall coordinate the
educational component for the role and specialty in the APRN
program.

R156-31b-604.  Nursing Education Program - Disciplinary
Action.

(1)  The Division, in collaboration with the Board, may
conduct an administrative hearing or issue a Memorandum of
Understanding and Order placing a nursing program on
probationary status for any of the following reasons:

(a)  change in nurse accreditation status;
(b)  failure to maintain the standards established by the

nurse accreditation bodies such as receiving significant
deficiencies during a review as evidenced by conditions being
placed on the program;

(c)  failure to maintain the standards established in this
rule;

(d)  pass rate of more than 5% below the national average;
(e)  low graduation rate defined as the percent of first-time,

degree seeking students who graduate longer than 150% of the
designated time for graduation;

(f)  sudden, high, or frequent faculty attrition;
(g)  frequent program administrator turnover;
(h)  national certification pass rate less than 80%; and
(i)  implementation of a new education program, or an

outreach or satellite nursing education program without prior
notification to the Division.

(2)  The Division, in collaboration with the Board, may
take any of the following actions upon a nursing education
program:

(a)  issue an Order changing the approval status of the
program;

(b)  limit or restrict enrollment of new students or require
the program to cease accepting new students within a specified
timeframe;

(c)  require the program director to meet with the Board or
its designee, and present a remediation plan to correct any
problems within a specified time frame;

(d)  establish specific criteria that must be met within a
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specific length of time;
(e)  withdraw approval status; or
(f)  issue a cease and desist Order.
(3)  Any adjudicative proceeding in regards to a nursing

education program shall be classified as a formal adjudicative
proceeding and shall comply with Title 63G, Chapter 4, the
Utah Administrative Procedures Act.

R156-31b-605.  Nursing Education Program Notification of
Change.

(1)  Educational institutions wishing to begin a new
nursing education program shall submit an application to the
division for approval status at least one year prior to the
implementation of the program.

(2)  An approved program that expands onto a satellite
campus or implements an outreach program shall notify the
Division at least one semester before the intended change.

R156-31b-606.  Nursing Education Program Surveys.
(1)  The Division shall conduct an annual survey of nursing

education programs to monitor compliance with this rule.  The
survey may include the following:

(a)  a copy of the program's annual report to a nurse
accrediting body;

(b)  a copy of any changes submitted to any nurse
accrediting body; and

(c)  a copy of any accreditation self study summary report.
(2)  Programs which have been granted provisional

approval status shall submit to the Division a copy of all
correspondence between the program and the nurse accrediting
body within 10 days of receipt or submission.

R156-56-607.  Approved Nursing Education Programs
Located Outside of Utah.

(1)  In accordance with Section 58-31b-302, an approved
nursing education program located outside of Utah must meet
the following requirements in order for a graduate to meet the
educational requirement for licensure in this state:

(a)  be accredited by the CCNE, NLNAC or COA; or
(b)  be approved by the Board of Nursing or an equivalent

agency in the state in which the nursing education program is
offered.

R156-31b-608.  Standards for Out-of-State Programs
Providing Clinical Experiences in Utah.

In accordance with Subsection 58-31b-601(2), the
minimum standards that a nursing education program which is
located outside the state must meet to allow students to obtain
clinical experiences in Utah are set forth as follows.

(1)  An entry level distance learning nursing education
program which leads to licensure utilizing precepted clinical
experiences in Utah must meet the following criteria:

(a)  parent nursing education-program must be Board of
Nursing approved in the state of primary location (business), be
nationally accredited by either NLNAC, CCNE, or COA, and
must be affiliated with an institution of higher education;

(b)  parent nursing education-program clinical faculty
supervisor must be licensed in Utah or a Compact state;

(c)  preceptors within the health care facilities must be
licensed in good standing, in Utah or a Compact State;

(d)  parent nursing education-program must have a contract
with the Utah health care facilities that provide the clinical sites;
and

(e)  parent nursing education-program must document
compliance with the above stated criteria, along with a request
to be approved to have a student who is exempt from licensure
under Subsection 58-1-307(c).

(2)  A nursing education program located in another state
that desires to use Utah health care facilities for clinical

experiences for one or more students must meet the following
criteria:

(a)  be approved by the home state Board of Nursing, be
nationally accredited by NLNAC, CCNE, or COA and be
affiliated with an institution of higher education;

(b)  clinical faculty must be employed by the nursing
education program, meet the requirements to be a faculty
member as established by the accrediting body and the
program's Board of Nursing, and must be licensed, in good
standing in Utah or a Compact state;

(c)  preceptors within the health care facilities must be
licensed, in good standing, in Utah or a Compact state;

(d)  have a contract with the Utah health care facilities that
provide the clinical sites;

(e) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing; and

(f)  document compliance with the above stated criteria,
along with a request to be approved to have a student(s) who is
exempt from licensure under Subsection 58-1-307(c).

(3)  A distance learning didactic nursing education program
with a Utah based postsecondary school which provides tutoring
services, facilitates clinical site selection, and provides clinical
site faculty must meet the following criteria:

(a)  parent nursing education-program must be approved by
the Board of Nursing in the state of primary location (business),
be nationally accredited by NLNAC, CCNE, or COA and must
be affiliated with an institution of higher education;

(b)  a formal contract must be in place between the parent
nursing education-program and the Utah postsecondary school;

(c) parent nursing education-program and Utah
postsecondary school must submit an application for program
approval status by the Division of Occupational and
Professional Licensing in collaboration with the Board of
Nursing in Utah, utilizing the parent-program's existing
curriculum.  Approval status is granted to the parent nursing
education-program, not to the postsecondary school;

(d)  clinical faculty must be employed by the parent nursing
education-program (this can be as a contractual faculty
member), meet the requirements to be a faculty member as
established by the accrediting body and the parent nursing
education-program's Board of Nursing, and must be licensed, in
good standing in Utah or a Compact state;

(e)  clinical faculty supervisor(s) located at the parent nurse
education-program must be licensed, in Utah or a Compact
state;

(f)  parent nursing education-program shall be responsible
for conducting the nursing education program, the program's
policies and procedures, and the selection of the students;

(g)  parent nursing education-program must have a contract
with the Utah health care facilities that provide the clinical sites;
and

(h)  the parent nursing education-program shall submit an
annual report on forms provided by the Division of
Occupational and Professional Licensing and Utah Board of
Nursing.

R156-31b-701.  Delegation of Nursing Tasks.
In accordance with Subsection 58-31b-102(14)(g), the

delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)  The nurse delegating tasks retains the accountability
for the appropriate delegation of tasks and for the nursing care
of the patient.  The licensed nurse shall not delegate any task
requiring the specialized knowledge, judgment and skill of a
licensed nurse to an unlicensed assistive personnel.  It is the
licensed nurse who shall use professional judgment to decide
whether or not a task is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel.  This



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 73

precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients in all situations.  The
decision to delegate must be based on careful analysis of the
patient's needs and circumstances.

(2)  The licensed nurse who is delegating a nursing task
shall:

(a)  verify and evaluate the orders;
(b)  perform a nursing assessment, including an assessment

of:
(i)  the patient's nursing care needs including, but not

limited to, the complexity and frequency of the nursing care,
stability of the patient, and degree of immediate risk to the
patient if the task is not carried out;

(ii)  the delegatee's knowledge, skills, and abilities after
training has been provided;

(iii)  the nature of the task being delegated including the
degree of complexity, irreversibility, predictability of outcome,
and potential for harm;

(iv)  the availability and accessibility of resources,
including appropriate equipment, adequate supplies, and other
appropriate health care personnel to meet the patient's nursing
care needs; and

(v)  the availability of adequate supervision of the
delegatee.

(c)  act within the area of the nurse's responsibility;
(d)  act within the nurse's knowledge, skills and ability;
(e)  determine whether the task can be safely performed by

a delegatee or whether it requires a licensed health care
provider;

(f)  determine that the task being delegated is a task that a
reasonable and prudent nurse would find to be within generally
accepted nursing practice;

(g)  determine that the task being delegated is an act
consistent with the health and safety of the patient;

(h)  verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(i)  provide instruction and direction necessary to safely
perform the specific task; and

(j)  provide ongoing supervision and evaluation of the
delegatee who is performing the task;

(k)  explain the delegation to the delegatee and that the
delegated task is limited to the identified patient within the
identified time frame;

(l)  instruct the delegatee how to intervene in any
foreseeable risks that may be associated with the delegated task;
and

(m)  if the delegated task is to be performed more than
once, establish a system for ongoing monitoring of the
delegatee.

(3)  The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a)  The following factors shall be evaluated to determine
the level of supervision needed:

(i)  the stability of the condition of the patient;
(ii)  the training, capability, and willingness of the

delegatee to perform the delegated task;
(iii)  the nature of the task being delegated; and
(iv)  the proximity and availability of the delegator to the

delegatee when the task will be performed.
(b)  The delegating nurse or another qualified nurse shall

be readily available either in person or by telecommunication.
The delegator responsible for the care of the patient shall make
supervisory visits at appropriate intervals to:

(i)  evaluate the patient's health status;
(ii)  evaluate the performance of the delegated task;
(iii)  determine whether goals are being met; and
(iv)  determine the appropriateness of continuing

delegation of the task.
(4)  Nursing tasks, to be delegated, shall meet the following

criteria as applied to each specific patient situation:
(a)  be considered routine care for the specific

patient/client;
(b)  pose little potential hazard for the patient/client;
(c)  be performed with a predictable outcome for the

patient/client;
(d)  be administered according to a previously developed

plan of care; and
(e)  not inherently involve nursing judgment which cannot

be separated from the procedure.
(5)  If the nurse, upon review of the patient's condition,

complexity of the task, ability of the proposed delegatee and
other criteria as deemed appropriate by the nurse, determines
that the proposed delegatee cannot safely provide the requisite
care, the nurse shall not delegate the task to such proposed
delegatee.

(a)  A delegatee shall not further delegate to another person
the tasks delegated by the delegator; and

(b)  the delegated task may not be expanded by the
delegatee without the express permission of the delegator.

R156-31b-701a.  Delegation of Nursing Tasks in a School
Setting.

In addition to the delegation rule found in Section R156-
31b-701, the delegation of nursing tasks in a school setting is
further defined, clarified, or established as follows:

(1)  Any task being delegated by the school nurse shall be
identified within a current IHP.  The IHP is limited to a specific
delegate for a specific time frame.

(2)  In accordance with Section 53A-11-601 and an IHP,
it is appropriate for a nurse to provide training to unlicensed
assistive personnel, which training includes the routine,
scheduled or correction injection of insulin (via actual injection
or pump) or the administration of glucagon in an emergency
situation, provided that any training regarding the injection of
insulin and the administration of glucagon is updated at least
annually.  The selection of the type of insulin and dosage levels
shall not be delegated.

(3)  In accordance with an IHP, and except as provided
herein and in R156-31b-701, a nurse may not delegate the
administration of any medication which requires nursing
assessment or judgment prior to injection or administration.
The routine provision of scheduled or correction dosage of
insulin and the administration of glucagon in an emergency
situation, as prescribed by the practitioner's order and specified
in the IHP, shall not be considered actions that require nursing
assessment or judgment prior to administration and therefore,
can be delegated to a delegatee.

(4)  A nurse working in a school setting may not delegate
the administration of the first dose of a new medication or a
dosage change.

(5)  An IHP shall be developed for any student receiving
insulin in a school.  By example, but not limited to the
following list, the IHP may include:

(a)  carbohydrate counting;
(b)  glucose testing;
(c)  activation, suspension, or bolus of an insulin pump;
(d)  usage of insulin pens, syringes, and an insulin pump;
(e)  copy of the medical orders; and
(f)  emergency protocols related to glucagon

administration.
(6)  Insulin and glucagon injections by the delegatee shall

only occur when the delegatee has followed the guidelines of
the IHP.

(a)  Dosages of insulin may be injected by the delegatee as
designated in the IHP.

(b)  Non-routine, correction dosages of insulin may be
given by the delegatee only after:

(i)  following the guidelines of the IHP; and
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(ii)  consulting with the delegator, parent or guardian, as
designated in the IHP, and verifying and confirming the type
and dosage of insulin being injected.

(c)  Under Subsection (6), insulin and glucagon injections
by the delegatee is limited to a specific delegatee, for a specific
student and for a specific time.

(7)  A student who is capable of administering his own
insulin may self-administer insulin as provided in the IHP.  A
delegatee may verify the insulin dose of a student who self-
administers insulin, if such verification is required in the IHP.

(8)  When the student is not capable of self-administration,
scheduled and routine correction doses of insulin may be
administered, and the administration of glucagon may be
performed, by a delegatee as provided in Subsection R156-31b-
701a(2).

R156-31b-702.  Scope of Practice.
(1)  The lawful scope of practice for an RN employed by a

department of health shall include implementation of standing
orders and protocols, and completion and providing to a patient
of prescriptions which have been prepared and signed by a
physician in accordance with the provisions of Section 58-17b-
620.

(2)  An APRN who chooses to change or expand from a
primary focus of practice must be able to document competency
within that expanded practice based on education, experience
and certification.  The burden to demonstrate competency rests
upon the licensee.

(3)  An individual licensed as an APRN may practice
within the scope of practice of a RN under the APRN license.

(4)  An individual licensed in good standing in Utah as
either an APRN or a CRNA and residing in this state, may
practice as an RN in any Compact state.

R156-31b-703.  Generally Recognized Scope of Practice of an
LPN.

In accordance with Subsection 58-31b-102(15), the LPN
practicing within the generally recognized LPN scope of
practice practices as follows:

(1)  In demonstrating professional accountability, shall:
(a)  practice within the legal boundaries for practical

nursing through the scope of practice authorized in statute and
rule;

(b)  demonstrate honesty and integrity in nursing practice;
(c)  base nursing decisions on nursing knowledge and

skills, and the needs of patients;
(d)  accept responsibility for individual nursing actions,

competence, decisions and behavior in the course of practical
nursing practice; and

(e)  maintain continued competence through ongoing
learning and application of knowledge in the patient's interest.

(2)  In demonstrating the responsibility for nursing practice
implementation shall:

(a)  conduct a focused nursing assessment;
(b)  plan for episodic nursing care;
(c)  demonstrate attentiveness and provides patient

surveillance and monitoring;
(d)  assist in identification of patient needs;
(e)  seek clarification of orders when needed;
(f)  demonstrate attentiveness and provides observation for

signs, symptoms and changes in patient condition;
(g)  assist in the evaluation of the impact of nursing care,

and contributes to the evaluation of patient care;
(h)  recognize patient characteristics that may affect the

patient's health status;
(i)  obtain orientation/training competency when

encountering new equipment and technology or unfamiliar care
situations;

(j)  implement appropriate aspects of patient care in a

timely manner:
(i)  provide assigned and delegated aspects of patient's

health care plan;
(ii)  implement treatments and procedures; and
(iii)  administer medications accurately;
(k)  document care provided;
(l)  communicate relevant and timely patient information

with other health team members including:
(i)  patient status and progress;
(ii)  patient response or lack of response to therapies;
(iii)  significant changes in patient condition; or
(iv)  patient needs;
(m)  participate in nursing management:
(i)  assign nursing activities to other LPNs;
(ii)  delegate nursing activities for stable patients to

unlicensed assistive personnel;
(iii)  observe nursing measures and provide feedback to

nursing manager; and
(iv)  observe and communicate outcomes of delegated and

assigned activities;
(n)  take preventive measures to protect patient, others and

self;
(o)  respect patient's rights, concerns, decisions and

dignity;
(p)  promote a safe patient environment;
(q)  maintain appropriate professional boundaries; and
(r)  assume responsibility for own decisions and actions.
(3)  In being a responsible member of an interdisciplinary

health care team shall:
(a)  function as a member of the health care team,

contributing to the implementation of an integrated health care
plan;

(b)  respect patient property and the property of others; and
(c)  protect confidential information unless obligated by

law to disclose the information.

R156-31b-704.  Generally Recognized Scope of Practice of
an RN.

In accordance with Subsection 58-31b-102(16), the RN
practicing within the generally recognized RN scope of practice
practices as follows:

(1)  In demonstrating professional accountability, shall:
(a)  practice within the legal boundaries for nursing

through the scope of practice authorized in statute and rule;
(b)  demonstrate honesty and integrity in nursing practice;
(c)  base professional decisions on nursing knowledge and

skills, and the needs of patients;
(d)  accept responsibility for judgments, individual nursing

actions, competence, decisions and behavior in the course of
nursing practice; and

(e)  maintain continued competence through ongoing
learning and application of knowledge in the patient's interest.

(2)  In demonstrating the responsibility for nursing practice
implementation shall:

(a)  conduct a comprehensive nursing assessment;
(b)  detect faulty or missing patient information;
(c)  apply nursing knowledge effectively in the synthesis of

the biological, psychological, spiritual and social aspects of the
patient's condition;

(d)  utilize this broad and complete analysis to plan
strategies of nursing care and nursing interventions that are
integrated within the patient's overall health care plan;

(e)  provide appropriate decision making, critical thinking
and clinical judgment to make independent nursing decisions
and identification of health care needs;

(f)  seek clarification of orders when needed;
(g)  implement treatments and therapy, including

medication administration, delegated medical and independent
nursing functions;
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(h)  obtain orientation/training for competence when
encountering new equipment and technology or unfamiliar
situations;

(i)  demonstrate attentiveness and provides patient
surveillance and monitoring;

(j)  identify changes in patient's health status and
comprehends clinical implications of patient signs, symptoms
and changes as part of expected and unexpected patient course
or emergent situations;

(k)  evaluate the impact of nursing care, the patient's
response to therapy, the need for alternative interventions, and
the need to communicate and consult with other health team
members;

(l)  document nursing care;
(m)  intervene on behalf of patient when problems are

identified and revises care plan as needed;
(n)  recognize patient characteristics that may affect the

patient's health status; and
(o)  take preventive measures to protect patient, others and

self.
(3)  In demonstrating the responsibility to act as an

advocate for patient shall:
(a)  respect the patient's rights, concerns, decisions and

dignity;
(b)  identify patient needs;
(c)  attend to patient concerns or requests;
(d)  promote safe patient environment;
(e)  communicate patient choices, concerns and special

needs with other health team members regarding:
(i)  patient status and progress;
(ii)  patient response or lack of response to therapies; and
(iii)  significant changes in patient condition;
(f)  maintain appropriate professional boundaries;
(g)  maintain patient confidentiality; and
(h)  assume responsibility for own decisions and actions.
(4)  In demonstrating the responsibility to organize, manage

and supervise the practice of nursing, shall:
(a)  assign to another only those nursing measures that fall

within that nurse's scope of practice, education, experience and
competence or unlicensed person's role description;

(b)  delegate to another only those nursing measures which
that person has the necessary skills and competence to
accomplish safely;

(c)  match patient needs with personnel qualifications,
available resources and appropriate supervision;

(d)  communicate directions and expectations for
completion of the delegated activity;

(e)  supervise others to whom nursing activities are
delegated or assigned by monitoring performance, progress and
outcome, and assures documentation of the activity;

(f)  provide follow-up on problems and intervenes when
needed;

(g)  evaluate the effectiveness of the delegation or
assignment;

(h)  intervene when problems are identified and revises
plan of care as needed;

(i)  retain professional accountability for nursing care as
provided;

(j)  promote a safe and therapeutic environment by:
(i)  providing appropriate monitoring and surveillance of

the care environment;
(ii)  identifying unsafe care situations; and
(iii)  correcting problems or referring problems to

appropriate management level when needed; and
(k)  teach and counsel patient families regarding health care

regimen, which may include general information about health
and medical condition, specific procedures and wellness and
prevention.

(5)  In being a responsible member of an interdisciplinary

health care team shall:
(a)  function as a member of the health care team,

collaborating and cooperating in the implementation of an
integrated patient-centered health care plan;

(b)  respect patient property, and the property of others;
and

(c)  protect confidential information.
(6)  In being the chief administrative nurse shall:
(a)  assure that organizational policies, procedures and

standards of nursing practice are developed, kept current and
implemented to promote safe and effective nursing care;

(b)  assure that the knowledge, skills and abilities of
nursing staff are assessed and that nurses and nursing assistive
personnel are assigned to nursing positions appropriate to their
determined competence and licensure/certification/registration
level;

(c)  assure that competent organizational management and
management of human resources within the nursing
organization are established and implemented to promote safe
and effective nursing care; and

(d)  assure that thorough and accurate documentation of
personnel records, staff development, quality assurance and
other aspects of the nursing organization are maintained.

(7)  When functioning in a nursing program educator
(faculty) role shall:

(a)  teach current theory, principles of nursing practice and
nursing management;

(b)  provide content and clinical experiences for students
consistent with statutes and rule;

(c)  supervise students in the provision of nursing services;
and

(d)  evaluate student scholastic and clinical performance
with expected program outcomes.

KEY:  licensing, nurses
August 25, 2008 58-31b-101
Notice of Continuation April 1, 2008 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-37c.  Utah Controlled Substance Precursor Act Rules.
R156-37c-101.  Title.

These rules are known as the "Utah Controlled Substance
Precursor Act Rules."

R156-37c-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

37c, as used in Title 58, Chapters 1 and 37c or these rules:
(1)  "Involved officer, director, partner, proprietor,

employee or manager" means an individual who has direct
responsibility for the purchasing, storage, handling,
disbursement, sale, shipping or disposal of controlled substance
precursors.

(2)  "Unusual and extraordinary regulated transaction"
means:

(a)  a cash transaction;
(b)  a transaction of a magnitude outside of standard

business conduct; or
(c)  a transaction in which the distributor does not have

good knowledge of the legitimate use by the purchaser of the
controlled substance precursors being purchased.

R156-37c-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 37c.

R156-37c-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37c-302a.  Qualifications for Licensure - Application
Requirements.

In accordance with Subsection 58-37c-8(2), an applicant
shall submit a complete application on a form provided by the
division which includes the following:

(1)  identifying information including business legal name,
physical location and mailing address, contact person for
licensing purposes, organization type and identifying
information, trade or business names;

(2)  disclosure of nature of business;
(3)  all facilities where business will be conducted;
(4)  identification of all controlled substance precursors for

which licensure is requested; and
(5)  qualifying information concerning involved officers,

directors, partners, proprietors, employees, and managers.

R156-37c-601.  Routine Transactions.
In accordance with Subsection 58-37c-10(4)(a), the

following are the recordkeeping and reporting requirements
which shall be met by a regulated controlled substance precursor
distributor and purchaser transaction.

(1)  Each distributor shall submit to the division the
following:

(a)  all records of purchase 15 days following the end of the
calendar quarter;

(b)  all records of sale or transfer 15 days following the end
of each calendar month; and

(c)  all inventory reconciliations 15 days following the end
of the calendar quarter.

(2)  Each purchaser shall submit to the division the
following:

(a)  all records of purchase 15 days following the end of
each calendar month;

(b)  all records of disposition 15 days following the end of
the calendar quarter; and

(c)  all inventory reconciliations 15 days following the end
of the calendar quarter.

R156-37c-602.  Extraordinary or Unusual Regulated
Transactions.

In accordance with Subsection 58-37c-10((4)(b), the
following are the recordkeeping and reporting requirements
which shall be met by a regulated controlled substance
precursor distributor and purchaser with respect to each
extraordinary or unusual regulated transaction.

(1)  Each distributor shall cause records of sale or transfer
to be received by the division within 72 hours after the sale or
transfer.

(2)  Each purchaser shall cause records of purchase to be
received by the division within 72 hours after purchase.

R156-37c-603.  Identification.
In accordance with Subsection 58-37c-10(4)(c), the

following is the identification which shall be presented by a
purchaser to a distributor and the requirements for recording
that identification by the distributor prior to the sale or transfer
or any controlled substance precursor in a regulated transaction.

(1)  A purchaser shall present a copy of the controlled
substance precursor license and a photo identification, if the
purchase is to be shipped by other than a common carrier.

(2)  A distributor shall record the controlled substance
precursor license number and organization name along with the
date of sale and material and quantity sold.  This identification
can be kept on file for a customer for the duration of a license
period.  A notarized photocopy of the license is acceptable proof
of licensure.  For transactions involving purchasers outside the
state, no license number is required, but all other reporting is
required.

R156-37c-604.  Theft, Loss, or Shortage of Controlled
Substance Precursor.

In accordance with Subsection 58-37c-10(4)(e), purchasers
and distributors shall file a report with respect to a theft, loss, or
shortage of a controlled substance precursor with the division
within 72 hours of discovery of the loss or shortage using the
format required for unusual transactions except in the case of
minor shortages discovered during inventory which would be
consistent with expected handling losses which will not be
reported except in the inventory reconciliation.

KEY:  licensing, controlled substances, precursor*
1994 58-1-106(1)
Notice of Continuation October 9, 2008 58-1-202(1)

58-37c-1
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R156.  Commerce, Occupational and Professional Licensing.
R156-39a.  Alternative Dispute Resolution Providers
Certification Act Rules.
R156-39a-101.  Title.

These rules are known as the "Alternative Dispute
Resolution Providers Certification Act Rules".

R156-39a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

39a, as used in Title 58, Chapters 1 and 39a or these rules:
(1)  "Alternative dispute resolution provider" or "ADRP"

means one who holds himself out as an arbitrator, negotiator,
mediator, neutral fact finding expert, qualified neutral person,
special master, conciliator, or any other title intended to cause
a reasonable person to believe he is engaged in the alternative
dispute resolution process.

(2)  "Arbitration" means a forum in which one or more
qualified neutral individuals, knowledgeable in the subject
matter of the dispute, and educated, trained or experienced in
the dispute resolution process, hears the positions, facts, and
evidence presented by conflicting parties to a dispute, defines
the issues, and makes a binding or non-binding decision
regarding the matter in dispute.

(3)  "Certified alternative dispute resolution provider"
means an individual who is certified under Title 58, Chapter 39a
as an alternative dispute resolution provider and designated as
an arbitrator, mediator, or negotiator.

(4)  "License" as used in Title 58, Chapter 39a means
certification.

(5)  "Negotiation" means a process in which there is an
attempt to resolve a dispute or reach agreement in a matter
employing the services of one or more negotiators who represent
the interests of a party to a dispute or matter not agreed upon.

(6)  "Mediation" means that defined in Subsection 78-31b-
1(5).

(7)  "Mini-trial" means that defined in Subsection 78-31b-
1(6).

(8)  "Moderated settlement conference" means that defined
in Subsection 78-31b-1(7).

(9)  "Neutral expert fact-finding" means a process in which
the issue or issues in dispute are of such a technical or complex
nature, and the assessment of the issues by the disputing parties
and their respective experts is so divergent, that the services of
a neutral expert are retained by the parties to the dispute to hear
the issues and advise the parties to the dispute of their neutral
and expert opinion for the purpose of improving the opportunity
for settlement between the parties.

(10)  "Qualified neutral person" means a person who is
determined by the parties to a dispute as competent to act as an
alternative dispute resolution provider.

(11)  "Summary jury trial" means that defined in
Subsection 78-31b-1(8).

(12)  "Unprofessional conduct" is defined in Subsection
58-1-501(2).

(13)  "Use of special masters and related processes in civil
disputes" means the use of individuals to perform duties
assigned by a court or administrative agency in the resolution of
disputes in accordance with the direction and authority of the
court of administrative agency.

R156-39a-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 39a.

R156-39a-104.  Organization - Relationship to Rule 156-1.
The organization of this rule and its relationship to Rule

156-1 is as described in Section R156-1-107.

R156-39a-301.  Certificate Classifications.
(1)  In accordance with Subsection 58-39a-4(1), the

division shall issue certificates in the following classifications:
(a)  Certified Alternative Dispute Resolution Provider -

Arbitrator;
(b)  Certified Alternative Dispute Resolution Provider -

Mediator; and
(c)  Certified Alternative Dispute Resolution Provider -

Negotiator.
(2)  Each classification shall be considered a separate

certificate and shall be obtained by filing a separate application
for each and paying the related fee.

R156-39a-302a.  Qualifications for Certification - Education
and Training Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the education and training requirements for certification
in Section 58-39a-5 are defined, clarified, or established as
follows:

(1)  An applicant to obtain certification as an arbitrator
shall document completion of education and training as follows:

(a)  satisfactory completion of 30 clock hours of education
in arbitration which program of education may include the
following subject material:

(i)  arbitration language including the phrases and clauses
necessary to initiate the procedure;

(ii)  implementing the procedures required in adjudicating
a proper award including conduct of proceedings, preparation,
evidence, timeliness, records and documentation;

(iii)  analyzing conflicts to narrow issues in dispute;
(iv)  principles of dispute resolution;
(v)  effective listening;
(vi)  sensitivity and awareness of cross-cultural issues;
(vii)  maintaining neutrality;
(viii)  appropriate decision making processes;
(ix)  control of the process and effective adjudication of the

issues in dispute;
(x)  historical perspective of arbitration;
(xi)  critical thinking and reasoning skills;
(xii)  various types of arbitration;
(xiii)  effective writing; and
(b)  verification that the applicant has satisfactorily served

as an arbitrator in three separate cases or ten clock hours,
whichever is greater.

(2)  An applicant to obtain certification as a mediator shall
document completion of education and training as follows:

(a)  satisfactory completion of 30 clock hours of education
in mediation which may include the following subject material:

(i)  stages and value of conflict in empowering change;
(ii)  principles of dispute resolution;
(iii)  effective listening;
(iv)  empathy and validation;
(v)  sensitivity and awareness of cross-cultural issues;
(vi)  maintaining neutrality;
(vii)  identifying and reframing issues;
(viii)  establishing trust and respect;
(ix)  techniques for achieving agreement and settlement;
(x)  creating a climate conducive to resolution, identifying

options, reaching consensus, and working toward agreement;
(xi)  shaping and writing agreements;
(xii)  ethical standards for conduct of mediations; and
(b)  verification that the applicant has satisfactorily served

as a mediator in three separate cases or ten clock hours,
whichever is greater.

(3)  An applicant to obtain certification as a negotiator
shall document completion of education and training as follows:

(a)  satisfactory completion of 30 clock hours of education
in negotiation which may include the following subject material:

(i)  stages and value of conflict in empowering change;
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(ii)  principles of negotiation;
(iii)  effective listening;
(iv)  empathy and validation;
(v)  sensitivity and awareness of cross-cultural issues;
(vi)  maintaining neutrality;
(vii)  identifying and reframing issues;
(viii)  establishing trust and respect;
(ix)  shaping and writing agreements;
(x)  ethical standards for conduct of negotiations; and
(b)  verification that the applicant has satisfactorily served

as a negotiator in three separate cases or ten clock hours,
whichever is greater.

R156-39a-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the experience requirements for certification in Section
58-39a-5 are defined, clarified, or established as follows:

(1)  An applicant may be certified as an ADRP - Arbitrator
without the necessity of completing the education and training
requirements provided in R156-39a-302a(1) by providing
evidence that the applicant has served as an arbitrator in cases
involving not less than 32 clock hours.

(2)  An applicant may be certified as an ADRP - Mediator
without the necessity of completing the education and training
requirements provided in R156-39a-302a(2) by providing
evidence that the applicant has served as a mediator in cases
involving not less than 32 clock hours.

(3)  An applicant may be certified as an ADRP - Negotiator
without the necessity of completing the education and training
requirements provided in R156-39a-302a(3) by providing
evidence that the applicant has served as a negotiator in cases
involving not less than 32 clock hours.

R156-39a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
certificates under Title 58, Chapter 39a, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

KEY:  licensing, arbitration, mediation, alternative dispute
resolution
October 11, 2006 58-1-106(1)(a)
Notice of Continuation October 13, 2008 58-1-202(1)(a)

58-39a-1
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R156.  Commerce, Occupational and Professional Licensing.
R156-46b.  Division Utah Administrative Procedures Act
Rule.
R156-46b-101.  Title.

This rule is known as the "Division Utah Administrative
Procedures Act Rule."

R156-46b-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Title 63G, Chapter 4, Subsection 58-1-108(1), and Subsection
58-1-106(1)(a).  The purposes of this rule include:

(a)  classifying division adjudicative proceedings;
(b)  clarifying the identity of presiding officers at division

adjudicative proceedings; and
(c)  defining procedures for division adjudicative

proceedings which are consistent with the requirements of Titles
58 and 63G and Rule R151-46b.

R156-46b-201.  Formal Adjudicative Proceedings.
(1)  The following adjudicative proceedings initiated by a

request for agency action are classified as formal adjudicative
proceedings:

(a)  denial of application for renewal of licensure;
(b)  denial of application for reinstatement of licensure

submitted pursuant to Subsection 58-1-308(5);
(c)  denial of application for reinstatement of licensure

submitted pursuant to Subsection 58-1-308(6)(b);
(d)  special appeals board held in accordance with Section

58-1-402;
(e)  approval or denial of claims against the Residence Lien

Recovery Fund created under Title 38, Chapter 11, in which the
claimant is precluded from obtaining the required civil judgment
or administrative order against the nonpaying party involved in
the claim because the nonpaying party filed bankruptcy;

(f)  payment of approved claims against the Residence Lien
Recovery Fund described in Subparagraph (e);

(g)  declaratory order determining the applicability of
statute, rule or order to specified circumstances, when
determined by the director to be conducted as a formal
adjudicative proceeding; and

(h)  board of appeal held in accordance with Subsection 58-
56-8(3).

(2)  The following adjudicative proceedings initiated by a
Notice of Agency Action are classified as formal adjudicative
proceedings:

(a)  disciplinary proceedings which result in the following
sanctions:

(i)  revocation of licensure except a proceeding requesting
revocation of licensure for failure to maintain a qualifier under
Subsections 58-55-304(6) and (7) or a proceeding requesting
revocation of licensure for failure to maintain liability insurance
under Subsection 58-55-302(2)(b);

(ii)  suspension of licensure;
(iii)  restricted licensure;
(iv)  probationary licensure;
(v)  issuance of a cease and desist order except when

imposed by citation or by an order in a contested citation
hearing;

(vi)  administrative fine except when imposed by citation
or by an order in a contested citation hearing; and

(vii)  issuance of a public reprimand;
(b)  unilateral modification of a disciplinary order; and
(c)  termination of diversion agreements.

R156-46b-202.  Informal Adjudicative Proceedings.
(1)  The following adjudicative proceedings initiated by a

request for agency action are classified as informal adjudicative
proceedings:

(a)  approval of application for initial licensure, renewal or

reinstatement of licensure, or relicensure;
(b)  denial of application for initial licensure or relicensure;
(c)  denial of application for reinstatement of licensure

submitted pursuant to Subsection 58-1-308(6)(a);
(d)  denial of application for reinstatement of restricted,

suspended, or probationary licensure during the term of the
restriction, suspension, or probation;

(e)  approval or denial of application for inactive or
emeritus licensure status;

(f)  board of appeal under Subsection 58-56-8(3);
(g)  approval or denial of claims against the Residence Lien

Recovery Fund created under Title 38, Chapter 11, except those
in which the claimant is precluded from obtaining the required
civil judgment or administrative order against the nonpaying
party involved in the claim because the nonpaying party filed
bankruptcy;

(h)  payment of approved claims against the Residence
Lien Recovery Fund described in Subparagraph (g);

(i)  approval or denial of request to surrender licensure;
(j)  approval or denial of request for entry into diversion

program under Section 58-1-404;
(k)  matters relating to diversion program;
(l)  contested citation hearing held in accordance with

Subsection 58-55-503(4)(b);
(m)  approval or denial of request for modification of

disciplinary order;
(n)  declaratory order determining the applicability of

statute, rule or order to specified circumstances, when
determined by the director to be conducted as an informal
adjudicative proceeding;

(o)  approval or denial of request for correction of
procedural or clerical mistakes;

(p)  approval or denial of request for correction of other
than procedural or clerical mistakes; and

(q)  all other requests for agency action permitted by statute
or rule governing the Division not specifically classified as
formal adjudicative proceedings in Subsection R156-46b-
201(1).

(2)  The following adjudicative proceedings initiated by a
notice of agency action or request for agency action are
classified as informal adjudicative proceedings:

(a)  disciplinary proceeding seeking exclusively the
issuance of a private reprimand;

(b)  nondisciplinary proceeding which results in
cancellation of licensure;

(c)  disciplinary sanctions imposed in a memorandum of
understanding with an applicant for licensure;

(e)  a proceeding requesting revocation of licensure for
failure to maintain a qualifier under Subsections 58-55-304(6)
and (7); and

(f)  a proceeding requesting revocation of licensure for
failure to maintan liability insurance under Subsection 58-55-
302(2)(b).

R156-46b-301.  Designation.
The presiding officers for division adjudicative

proceedings are as defined at Subsection 63G-4-103(1)(h) and
as specifically established by Section 58-1-109 and by Section
R156-1-109.

R156-46b-401.  In General.
(1)  The procedures for formal division adjudicative

proceedings are set forth in Sections 63G-4-204 through 63G-4-
208, Rule R151-46b-1, and this rule.

(2)  The procedures for informal division adjudicative
proceedings are set forth in Section 63G-4-203, Rule R151-46b-
1, and this rule.

R156-46b-403.  Evidentiary Hearings in Informal
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Adjudicative Proceedings.
(1)  Evidentiary hearings are not required for informal

division adjudicative proceedings unless required by statute or
rule, or permitted by rule and requested by a party within the
time prescribed by rule.

(2)  Unless otherwise provided, a request for an evidentiary
hearing permitted by rule must be submitted in writing no later
than 20 days following the issuance of the notice of agency
action if the proceeding was initiated by the division, or together
with the request for agency action if the proceeding was not
initiated by the division.

(3)  Evidentiary hearings are required for the following
informal proceedings:

(a)  R156-46b-202(1)(l), contested citation hearing held in
accordance with Subsection 58-55-503(4)(b); and

(b)  R156-46b-202(1)(f), board of appeal held in
accordance with Subsection 58-56-8(3).

(4)  Evidentiary hearings are permitted for the following
informal proceedings:

(a)  R156-46b-202(1)(k), matters relating to a diversion
program; and

(b)  R156-46b-202(2)(a), issuance of a private reprimand.
(5)  Unless otherwise agreed by the parties, no evidentiary

hearing shall be held in an informal adjudicative proceeding
unless timely notice of the hearing has been served upon the
parties as required by Subsection 63G-4-203(1)(d).  Timely
notice means service of a Notice of Hearing upon all parties not
later than ten days prior to any scheduled evidentiary hearing.

(6)  Parties shall be permitted to testify, present evidence,
and comment on the issues at an evidentiary hearing in a
division informal adjudicative proceeding.

R156-46b-404.  Orders in Informal Adjudicative
Proceedings.

(1)  Orders issued in division informal adjudicative
proceedings shall comply with Subsection 63G-4-203(1)(i).

(2)  Issuance of a license or approval of related requests in
response to a request for agency action is sufficient to satisfy the
requirements of Subsection 63G-4-203(1)(i).

(3)  Issuance of a letter denying a license or related requests
is sufficient to satisfy the requirements of Subsection 63G-4-
203(1)(i).  The letter must explain the reasons for the denial and
the rights of the parties to seek agency review, including the
time limits for requesting review.

(4)  Unless otherwise specified by the director, the fact
finder who serves as the presiding officer at an evidentiary
hearing convened in division informal adjudicative proceedings
shall issue a final order.

(5)  Orders issued in division informal adjudicative
proceedings in which an evidentiary hearing is convened shall
comply with the requirements of Subsection 63G-4-208(1).

R156-46b-405.  Informal Agency Advice.
(1)  The division may issue an informal guidance letter in

response to a request for advice unless the request specifically
seeks a declaratory order.

(2)  A notice shall appear in the informal guidance letter
notifying the subject of the letter that the letter is an informal
guidance letter only and is not intended as a formal declaratory
order.  The notice shall also provide the citation where the
requirements which govern declaratory orders are found.

KEY:  administrative procedures, government hearings,
occupational licensing
October 23, 2008 63G-4-102(6)
Notice of Continuation April 25, 2006 58-1-106(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-55a.  Utah Construction Trades Licensing Act Rule.
R156-55a-101.  Title.

This rule shall be known as the "Utah Construction Trades
Licensing Act Rule".

R156-55a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 55,

as defined or used in this rule:
(1)  "Construction trades instructor", as used in Subsection

58-55-301(2)(o) is clarified to mean the education facility which
is issued the license as a construction trades instructor.  It does
not mean individuals employed by the facility who may teach
classes.

(2)  "Construction trades instruction facility" means the
facility which is granted the license as a construction trades
instructor as specified in Subsection 58-55-301(2)(o) and as
clarified in R156-55a-102(1).

(3) "Employee", as used in Subsections 58-55-102(12)(a)
and 58-55-102(14), means a person providing labor services in
the construction trades who works for a licensed contractor, or
the substantial equivalent of a licensed contractor as determined
by the Division, for compensation who has federal and state
taxes withheld and workers' compensation and unemployment
insurance provided by the person's employer.

(4)  "Incidental", as used in Subsection 58-55-102(36),
means work which:

(a)  can be safely and competently performed by the
specialty contractor; and

(b)  arises from and is directly related to work performed in
the licensed specialty classification and does not exceed 10
percent of the overall contract and does not include performance
of any electrical or plumbing work unless specifically included
in the specialty classification description under Subsection
R156-55a-301(2).

(5)  "Maintenance" means the repair, replacement and
refinishing of any component of an existing structure; but, does
not include alteration or modification to the existing weight-
bearing structural components.

(6)  "Mechanical", as used in Subsections 58-55-102(18)
and 58-55-102(29), means the work which may be performed by
a S350 HVAC Contractor under Section R156-55a-301.

(7)  "Personal property" means, as it relates to Title 58,
Chapter 56, factory built housing and modular construction, a
structure which is titled by the Motor Vehicles Division, state of
Utah, and taxed as personal property.

(8)  "Qualifier", as used in Title 58, Chapter 55 and this
rule, means the individual who demonstrates competence for a
contractor or construction trades instruction facility license by
passing the examinations, completing the experience
requirements or holding the individual licenses that are
prerequisite requirements to obtain the contractor or
construction trades instruction facility license.

(9)  "School" means a Utah school district, applied
technology college, or accredited college.

(10)  "Unprofessional conduct" defined in Title 58,
Chapters 1 and 55, is further defined in accordance with Section
58-1-203 in Section R156-55a-501.

R156-55a-103.  Authority.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 55.

R156-55a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-55a-301.  License Classifications - Scope of Practice.

(1)  In accordance with Subsection 58-55-301(2), the
classifications of licensure are listed and described in this
section.  The construction trades or specialty contractor
classifications listed are those determined to significantly impact
the public health, safety, and welfare.  A person who is engaged
in work which is included in the items listed in Subsections
R156-55a-301(4) and (4) is exempt from licensure in
accordance with Subsection 58-55-305(1)(i).

(2)  Licenses shall be issued in the following primary
classifications and subclassifications:

E100 - General Engineering Contractor.  A General
Engineering contractor is a contractor licensed to perform work
as defined in Subsection 58-55-102(19).

B100 - General Building Contractor.  A General Building
contractor is a contractor licensed to perform work as defined in
Subsection 58-55-102(18) and pursuant to Subsection 58-55-
102(18)(b) is clarified as follows: the General Building
Contractor scope of practice does not include activities
described in this Subsection under specialty classification S202
- Solar Photovoltaic Contractor unless the work is performed
under the immediate supervision of an employee who holds a
current certificate issued by the North American Board of
Certified Energy Practitioners.

B200 - Modular Unit Installation Contractor.  Set up or
installation of modular units as defined in Subsection 58-56-
3(11) and constructed in accordance with Section 58-56-13.
The scope of the work permitted under this classification
includes construction of the permanent or temporary
foundations, placement of the modular unit on a permanent or
temporary foundation, securing the units together if required
and securing the modular units to the foundations.  Work
excluded from this classification includes installation of factory
built housing and connection of required utilities.

R100 - Residential and Small Commercial Contractor.  A
Residential and Small Commercial contractor is a contractor
licensed to perform work as defined in Subsection 58-55-
102(29) and pursuant to Subsection 58-55-102(29) is clarified
as follows: the Residential and Small Commercial Contractor
scope of practice does not include activities described in this
Subsection under specialty classification S202 - Solar
Photovoltaic Contractor unless the work is performed under the
immediate supervision of an employee who holds a current
certificate issued by the North American Board of Certified
Energy Practitioners.

R101 - Residential and Small Commercial Non Structural
Remodeling and Repair.  Remodeling and repair to any existing
structure built for support, shelter and enclosure of persons,
animals, chattels or movable property of any kind with the
restriction that no change is made to the bearing portions of the
existing structure, including footings, foundation and weight
bearing walls; and the entire project is less than $50,000 in total
cost.

R200 - Factory Built Housing Contractor.  Disconnection,
setup, installation or removal of manufactured housing on a
temporary or permanent basis.  The scope of the work permitted
under this classification includes placement of the manufactured
housing on a permanent or temporary foundation, securing the
units together if required, securing the manufactured housing to
the foundation, and connection of the utilities from the near
proximity, such as a meter, to the manufactured housing unit
and construction of foundations of less than four feet six inches
in height.  Work excluded from this classification includes site
preparation or finishing, excavation of the ground in the area
where a foundation is to be constructed, back filling and grading
around the foundation, construction of foundations of more than
four feet six inches in height and construction of utility services
from the utility source to and including the meter or meters if
required or if not required to the near proximity of the
manufactured housing unit from which they are connected to the
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unit.
I101 - General Engineering Trades Instruction Facility.  A

General Engineering Trades Instruction Facility is a construction
trades instruction facility authorized to teach the construction
trades and is subject to the scope of practice defined in
Subsection 58-55-102(19).

I102 - General Building Trades Instruction Facility.  A
General Building Trades Instruction Facility is a construction
trades instruction facility authorized to teach the construction
trades and is subject to the scope of practice defined in
Subsections 58-55-102(18) or 58-55-102(29).

I103 - Electrical Trades Instruction Facility.  An Electrical
Trades Instruction Facility is a construction trades instruction
facility authorized to teach the electrical trades and subject to
the scope of practice defined in Subsection R156-55a-
301(S200).

I104 - Plumbing Trades Instruction Facility.  A Plumbing
Trades Instruction Facility is a construction trades instruction
facility authorized to teach the plumbing trades and subject to
the scope of practice defined in Subsection R156-55a-
301(S210).

I105 - Mechanical Trades Instruction Facility.  A
Mechanical Trades Instruction Facility is a construction trades
instruction facility authorized to teach the mechanical trades and
subject to the scope of practice defined in Subsection R156-55a-
301(S350).

S200 - General Electrical Contractor.  Fabrication,
construction, and/or installation of generators, transformers,
conduits, raceways, panels, switch gear, electrical wires,
fixtures, appliances, or apparatus which utilizes electrical
energy.

S201 - Residential Electrical Contractor.  Fabrication,
construction, and/or installation of services, disconnecting
means, grounding devices, panels, conductors, load centers,
lighting and plug circuits, appliances and fixtures in any
residential unit, normally requiring non-metallic sheathed cable,
including multiple units up to and including a four-plex, but
excluding any work generally recognized in the industry as
commercial or industrial.

S202 - Solar Photovoltaic Contractor.  Fabrication,
construction, installation, and repair of photovoltaic cell panels
and related components including battery storage systems,
distribution panels, switch gear, electrical wires, inverters, and
other electrical apparatus for solar photovoltaic systems. Work
excluded from this classification includes work on any
alternating current system or system component.

S210 - General Plumbing Contractor.  Fabrication and/or
installation of material and fixtures to create and maintain
sanitary conditions in buildings, by providing a permanent
means for a supply of safe and pure water, a means for the
timely and complete removal from the premises of all used or
contaminated water, fluid and semi-fluid organic wastes and
other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting, heating, and industrial purposes.  Work permitted
under this classification shall include the furnishing of materials,
fixtures and labor to extend service from a building out to the
main water, sewer or gas pipeline.

S211 - Boiler Installation Contractor.  Fabrication and/or
installation of fire-tube and water-tube power boilers and hot
water heating boilers, including all fittings and piping, valves,
gauges, pumps, radiators, converters, fuel oil tanks, fuel lines,
chimney flues, heat insulation and all other devices, apparatus,
and equipment related thereto.

S212 - Irrigation Sprinkling Contractor.  Layout,
fabrication, and/or installation of water distribution system for
artificial watering or irrigation.

S213 - Industrial Piping Contractor.  Fabrication and/or
installation of pipes and piping for the conveyance or

transmission of steam, gases, chemicals, and other substances
including excavating, trenching, and back-filling related to such
work.

S214 - Water Conditioning Equipment Contractor.
Fabrication and/or installation of water conditioning equipment
and only such pipe and fittings as are necessary for connecting
the water conditioning equipment to the water supply system
within the premises.

S215 - Solar Thermal Systems Contractor.  Construction,
repair and/or installation of solar thermal systems up to the
system shut off valve or where the system interfaces with any
other plumbing system.

S216 - Residential Sewer Connection and Septic Tank
Contractor.  Construction of residential sewer lines including
connection to the public sewer line, and excavation and grading
related thereto.  Excavation, installation and grading of
residential septic tanks and their drainage.

S217 - Residential Plumbing Contractor.  Fabrication
and/or installation of material and fixtures to create and
maintain sanitary conditions in residential building, including
multiple units up to and including a four-plex by providing a
permanent means for a supply of safe and pure water, a means
for the timely and complete removal from the premises of all
used or contaminated water, fluid and semi-fluid organic wastes
and other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting and heating purposes.  Work permitted under this
classification shall include the furnishing of materials, fixtures
and labor to extend service from a residential building out to the
main water, sewer or gas pipeline.  Excluded is any new
construction and service work generally recognized in the
industry as commercial or industrial.

S220 - Carpentry Contractor.  Fabrication for structural
and finish purposes in a structure or building using wood, wood
products, metal studs, vinyl materials, or other
wood/plastic/metal composites as is by custom and usage
accepted in the building industry as carpentry.  Incidental work
includes the installation of tub liners and wall systems.

S221 - Cabinet, Millwork and Countertop Installation
Contractor.  On-site construction and/or installation of milled
wood products or countertops.

S222 - Overhead and Garage Door Contractor.  The
installation of overhead and garage doors and door openers.

S230 - Siding Contractor.  Fabrication, construction,
and/or installation of siding.

S231 - Raingutter Installation Contractor.  On-site
fabrication and/or installation of raingutters and drains, roof
flashings, gravel stops and metal ridges.

S240 - Glass and Glazing Contractor.  Fabrication,
construction, installation, and/or removal of all types and sizes
of glass, mirrors, substitutes for glass, glass-holding members,
frames, hardware, and other incidental related work.

S250 - Insulation Contractor.  Installation of any insulating
media in buildings and structures for the sole purpose of
temperature control, sound control or fireproofing, but shall not
include mechanical insulation of pipes, ducts or conduits.

S260 - General Concrete Contractor.  Fabrication,
construction, mixing, batching, and/or installation of concrete
and related concrete products along with the placing and setting
of screeds for pavement for flatwork, the construction of forms,
placing and erection of steel bars for reinforcing and application
of plaster and other cement-related products.

S261 - Concrete Form Setting and Shoring Contractor.
Fabrication, construction, and/or installation of forms and
shoring material; but, does not include the placement of
concrete, finishing of concrete or embedded items such as metal
reinforcement bars or mesh.

S262 - Gunnite and Pressure Grouting Contractor.
Installation of a concrete product either injected or sprayed
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under pressure.
S263 - Cementatious Coating Systems Resurfacing and

Sealing Contractor.  Fabrication, construction, mixing, batching
and installation of cementatious coating systems or sealants
limited to the resurfacing or sealing of existing surfaces,
including the preparation or patching of the surface to be
covered or sealed.

S270 - General Drywall and Plastering Contractor.
Fabrication, construction, and installation of drywall, gypsum,
wallboard panels and assemblies.  Preparation of drywall or
plaster surfaces for suitable painting or finishing. Application to
surfaces of coatings made of plaster, including the preparation
of the surface and the provision of a base.  This does not include
applying stucco to lathe, plaster and other surfaces.  Exempted
is the plastering of foundations.

S272 - Ceiling Grid Systems, Ceiling Tile and Panel
Systems Contractor.  Fabrication and/or installation of wood,
mineral, fiber, and other types of ceiling tile and panels and the
grid systems required for placement.

S273 - Light-weight Metal and Non-bearing Wall
Partitions Contractor.  Fabrication and/or installation of light-
weight metal and other non-bearing wall partitions.

S280 - General Roofing Contractor.  Application and/or
installation of asphalt, pitch, tar, felt, flax, shakes, shingles, roof
tile, slate, and any other material or materials, or any
combination of any thereof which use and custom has
established as usable for, or which are now used as, water-proof,
weatherproof, or watertight seal or membranes for roofs and
surfaces; and roof conversion.  Incidental work includes the
installation of roof clamp ring to the roof drain.

S290 - General Masonry Contractor.  Construction by
cutting, and/or laying of all of the following brick, block, or
forms: architectural, industrial, and refractory brick, all brick
substitutes, clay and concrete blocks, terra-cotta, thin set or
structural quarry tile, glazed structural tile, gypsum tile, glass
block, clay tile, copings, natural stone, plastic refractories, and
castables and any incidental works, including the installation of
shower pans, as required in construction of the masonry work.

S291 - Stone Masonry Contractor.  Construction using
natural or artificial stone, either rough or cut and dressed, laid
at random, with or without mortar.  Incidental work includes the
installation of shower pans.

S292 - Terrazzo Contractor.  Construction by fabrication,
grinding, and polishing of terrazzo by the setting of chips of
marble, stone, or other material in an irregular pattern with the
use of cement, polyester, epoxy or other common binders.
Incidental work includes the installation of shower pans.

S293 - Marble, Tile and Ceramic Contractor.  Preparation,
fabrication, construction, and installation of artificial marble,
burned clay tile, ceramic, encaustic, falence, quarry, semi-
vitreous, and other tile, excluding hollow or structural partition
tile.  Incidental work includes the installation of shower pans.

S294 - Cultured Marble Contractor.  Preparation,
fabrication and installation of slab and sheet manmade synthetic
products including cultured marble, onyx, granite, onice, corian,
and corian type products.  Incidental work includes the
installation of shower pans.

S300 - General Painting Contractor.  Preparation of surface
and/or the application of all paints, varnishes, shellacs, stains,
waxes and other coatings or pigments.

S310 - Excavation and Grading Contractor.  Moving of the
earth's surface or placing earthen materials on the earth's surface,
by use of hand or power machinery and tools, including
explosives, in any operation of cut, fill, excavation, grading,
trenching, backfilling, or combination thereof as they are
generally practiced in the construction trade.

S320 - Steel Erection Contractor.  Construction by
fabrication, placing, and tying or welding of steel reinforcing
bars or erecting structural steel shapes, plates of any profile,

perimeter or cross-section that are used to reinforce concrete or
as structural members, including riveting, welding, and rigging.

S321 - Steel Reinforcing Contractor.  Fabricating, placing,
tying, or mechanically welding of reinforcing bars of any profile
that are used to reinforce concrete buildings or structures.

S322 - Metal Building Erection Contractor.  Erection of
pre-fabricated metal structures including concrete foundation
and footings, grading, and surface preparation.

S323 - Structural Stud Erection Contractor.  Fabrication
and installation of metal structural studs and bearing walls.

S330 - Landscaping Contractor.
(a)  grading and preparing land for architectural,

horticultural, or decorative treatment;
(b)  arrangement, and planting of gardens, lawns, shrubs,

vines, bushes, trees, or other decorative vegetation;
(c)  construction of small decorative pools, tanks,

fountains, hothouses, greenhouses, fences, walks, garden
lighting of 50 volts or less, or sprinkler systems;

(d)  construction of retaining walls except retaining walls
which are intended to hold vehicles, structures, equipment or
other non natural fill materials within the area located within a
45 degree angle from the base of the retaining wall to the level
of where the additional weight bearing vehicles, structures,
equipment or other non natural fill materials are located; or

(e)  patio areas except that:
(i)  no decking designed to support humans or structures

shall be included; and
(ii)  no concrete work designed to support structures to be

placed upon the patio shall be included.
(f)  This classification does not include running electrical

or gas lines to any appliance.
S340 - Sheet Metal Contractor.  Layout, fabrication, and

installation of air handling and ventilating systems.  All
architectural sheet metal such as cornices, marquees, metal
soffits, gutters, flashings, and skylights and skydomes including
both plastic and fiberglass.

S350 - HVAC Contractor.  Fabrication and installation of
complete warm air heating and air conditioning systems, and
complete ventilating systems.

S351 - Refrigerated Air Conditioning Contractor.
Fabrication and installation of air conditioning ventilating
systems to control air temperatures below 50 degrees.

S352 - Evaporative Cooling Contractor.  Fabrication and
installation of devices, machinery, and units to cool the air
temperature employing evaporation of liquid.

S353 - Warm Air Heating Contractor.  Layout, fabrication,
and installation of such sheet metal, gas piping, and furnace
equipment as necessary for a complete warm air heating and
ventilating system.

S360 - Refrigeration Contractor.  Construction and/or
installation of refrigeration equipment including, but not limited
to, built-in refrigerators, refrigerated rooms, insulated
refrigerated spaces and equipment related thereto; but, the scope
of permitted work does not include the installation of gas fuel or
electric power services other than connection of electrical
devices to a junction box provided for that device and electrical
control circuitry not exceeding 50 volts.

S370 - Fire Suppression Systems Contractor.  Layout,
fabrication, and installation of fire protection systems using
water, steam, gas, or chemicals.  When a potable sanitary water
supply system is used as the source of supply, connection to the
water system must be accomplished by a licensed journeyman
plumber.  Excluded from this classification are persons engaged
in the installation of fire suppression systems in hoods above
cooking appliances.

S380 - Swimming Pool and Spa Contractor.  On-site
fabrication, construction and installation of swimming pools,
prefabricated pools, spas, and tubs.

S390 - Sewer and Waste Water Pipeline Contractor.
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Construction of sewer lines, sewage disposal and sewage drain
facilities including excavation and grading with respect thereto,
and the construction of sewage disposal plants and
appurtenances thereto.

S400 - Asphalt Paving Contractor.  Construction of asphalt
highways, roadways, driveways, parking lots or other asphalt
surfaces, which will include but will not be limited to, asphalt
overlay, chip seal, fog seal and rejuvenation, micro surfacing,
plant mix sealcoat, slurry seal, and the removal of asphalt
surfaces by milling.  Also included is the excavation, grading,
compacting and laying of fill or base-related thereto.  Also
included in painting on asphalt surfaces including striping,
directional and other types of symbols or words.

S410 - Pipeline and Conduit Contractor.  Fabrication,
construction, and installation of pipes, conduit or cables for the
conveyance and transmission from one station to another of such
products as water, steam, gases, chemicals, slurries, data or
communications.  Included are the excavation, cabling,
horizontal boring, grading, and backfilling necessary for
construction of the system.

S420 - General Fencing, Ornamental Iron and Guardrail
Contractor.  Fabrication, construction, and installation of fences,
guardrails, handrails, and barriers.

S421 - Residential Fencing Contractor.  Fabrication and
installation of residential fencing up to and including a height of
six feet.

S430 - Metal Firebox and Fuel Burning Stove Installer.
Fabrication, construction, and installation of metal fireboxes,
fireplaces, and wood or coal-burning stoves, including the
installation of venting and exhaust systems, provided the
individual performing the installation is RMGA certified.

S440 - Sign Installation Contractor.  Installation of signs
and graphic displays which require installation permits or
permission as issued by state or local governmental
jurisdictions.  Signs and graphic displays shall include signs of
all types, both lighted and unlighted, permanent highway marker
signs, illuminated awnings, electronic message centers,
sculptures or graphic representations including logos and
trademarks intended to identify or advertise the user or his
product, building trim or lighting with neon or decorative
fixtures, or any other animated, moving or stationary device
used for advertising or identification purposes.  Signs and
graphic displays must be fabricated, installed and erected in
accordance with professionally engineered specifications and
wiring in accordance with the National Electrical Code.

S441 - Non Electrical Outdoor Advertising Sign
Contractor.  Installation of signs and graphic displays which
require installation permits or permission as issued by state and
local governmental jurisdictions.  Signs and graphics shall
include outdoor advertising signs which do not have electrical
lighting or other electrical requirements, and in accordance with
professionally engineered specifications.

S450 - Mechanical Insulation Contractor.  Fabrication,
application and installation of insulation materials to pipes,
ducts and conduits.

S460 - Wrecking and Demolition Contractor.  The raising,
cribbing, underpinning, moving, and removal of building and
structures.

S470 - Petroleum Systems Contractor.  Installation of
above and below ground petroleum and petro-chemical storage
tanks, piping, dispensing equipment, monitoring equipment and
associated petroleum and petro-chemical equipment including
excavation, backfilling, concrete and asphalt.

S480 - Piers and Foundations Contractor.  The excavation,
drilling, compacting, pumping, sealing and other work necessary
to construct, alter or repair piers, piles, footings and foundations
placed in the earth's subsurface to prevent structural settling and
to provide an adequate capacity to sustain or transmit the
structural load to the soil or rock below.

S490 - Wood Flooring Contractor.  Installation of wood
flooring including prefinished and unfinished material, sanding,
staining and finishing of new and existing wood flooring.
Underlayments, non-structural subfloors and other incidental
related work.

S491 - Laminate Floor Installation Contractor. Installation
of laminate floors including underlayments, non-structural
subfloors and other incidental related work, but does not include
the installation of sold wood flooring.

S500 - Sports and Athletic Courts, Running Tracks, and
Playground Installation Contractor. Installation of sports and
athletic courts including but not limited to tennis courts,
racquetball courts, handball courts, basketball courts, running
tracks, playgrounds, or any combination.  Includes nonstructural
floor subsurfaces, nonstructural wall surfaces, perimeter walls
and perimeter fencing.  Includes the installation and attachment
of equipment such as poles, basketball standards or other
equipment.

S600 - General Stucco Contractor.  Applying stucco to
lathe, plaster and other surfaces.

S700 - Specialty License Contractor.
(a)  A specialty license is a license that confines the scope

of the allowable contracting work to a specialized area of
construction which the Division grants on a case-by-case basis.

(b)  When applying for a specialty license, an applicant, if
requested, shall submit to the Division the following:

(i)  a detailed statement of the type and scope of
contracting work that the applicant proposes to perform; and

(ii)  any brochures, catalogs, photographs, diagrams, or
other material to further clarify the scope of the work that the
applicant proposes to perform.

(c)  A contractor issued a specialty license shall confine the
contractor's activities to the field and scope of operations as
outlined by the Division.

(3)(a)  Any person holding a S215 Solar Systems
Contractor license before the effective date of this rule may
obtain a S202 Solar Photovoltaic Contractor license by
submitting an affidavit demonstrating two years of experience
that meets the requirements of R156-55a-302b no later than
March 31, 2010.

(b)  Any person holding a S271 Plastering and Stucco
Contractor license before the effective date of this rule shall be
issued a S270 General Drywall and Plastering Contractor
license.

(c)  Any person holding a S274 Drywall Contractor license
before the effective date of this rule shall be issued a S270
General Drywall and Plastering Contractor license.

(d)  Any person holding a S271 Plastering and Stucco
Contractor license or an S270 General Drywall, Stucco and
Plastering Contractor license before the effective date of this
rule may obtain a S600 General Stucco Contractor license by
submitting an affidavit demonstrating two years of experience
that meets the requirements of R156-55a-302b no later than
March 31, 2010.

(e)  Any person holding any of the following licenses
before the effective date of this rule shall be issued a S280
General Roofing Contractor license:

(i)  S281 Single Ply and Specialty Coating Contractor;
(ii)  S282 Build-up Roofing Contractor;
(iii)  S283 Shingle and Shake Roofing Contractor;
(iv)  S284 Tile Roofing Contractor; and
(v)  S285 Metal Roofing Contractor.
(4)  The following activities are determined to not

significantly impact the public health, safety and welfare and
therefore do not require a contractors license:

(a)  sandblasting;
(b)  pumping services;
(c)  tree stump or tree removal;
(d)  installation within a building of communication cables
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including phone and cable television;
(e)  installation of low voltage electrical as described in

R156-55b-102(1);
(f)  construction of utility sheds, gazebos or other similar

items which are personal property and not attached;
(g)  building and window washing, including power

washing;
(h)  central vacuum systems installation;
(i)  concrete cutting;
(j)  interior decorating;
(k)  wall paper hanging;
(l)  drapery and blind installation;
(m)  welding on personal property which is not attached;
(n)  chimney sweepers other than repairing masonry;
(o)  carpet and vinyl floor installation; and
(p)  artificial turf installation.
(5)  The following activities are those determined to not

significantly impact the public health, safety and welfare beyond
the regulations by other agencies and therefore do not require a
contractors license:

(a)  lead removal regulated by the Department of
Environmental Quality;

(b)  asbestos removal regulated by the Department of
Environmental Quality;

(c)  elevator installation and maintenance regulated by the
Labor Commission; and

(d)  fire alarm installation regulated by the Fire Marshal.

R156-55a-302a.  Qualifications for Licensure -
Examinations.

(1)  In accordance with Subsection 58-55-302(1)(c), the
qualifier for an applicant for licensure as a contractor or the
qualifier for an applicant for licensure as a construction trades
instruction facility shall pass the following examinations:

(a)  the Utah Contractor Business - Law Examination; and
(b)  an approved trade classification specific examination,

where required in Subsection (2).
(2)  An approved trade classification specific examination

is required for the following contractor license classifications:
E100 - General Engineering Contractor
B100 - General Building Contractor
B200 - Modular Unit Installation Contractor
R100 - Residential and Small Commercial Contractor
R101 - Residential and Small Commercial Non Structural

Remodeling and Repair Contractor
I101 - General Engineering Trades Instruction Facility
I102 - General Building Trades Instruction Facility
I105 - Mechanical Trades Instruction Facility
S212 - Irrigation Sprinkling Contractor
S213 - Industrial Piping Contractor
S215 - Solar Thermal Systems Contractor
S216 - Residential Sewer Connection and Septic Tank

Contractor
S220 - Carpentry Contractor
S222 - Overhead and Garage Door Contractor
S230 - Siding Contractor
S240 - Glass and Glazing Contractor
S250 - Insulation Contractor
S260 - General Concrete Contractor
S270 - General Drywall and Plastering Contractor
S280 - General Roofing Contractor
S290 - General Masonry Contractor
S293 - Marble, Tile and Ceramic Contractor
S300 - General Painting Contractor
S310 - Excavation and Grading Contractor
S320 - Steel Erection Contractor
S321 - Steel Reinforcing Contractor
S330 - Landscaping Contractor
S340 - Sheet Metal Contractor

S350 - HVAC Contractor
S351 - Refrigerated Air Conditioning Contractor
S353 - Warm Air Heating Contractor
S360 - Refrigeration Contractor
S370 - Fire Suppression Systems Contractor
S380 - Swimming Pool and Spa Contractor
S390 - Sewer and Waste Water Pipeline Contractor
S410 - Pipeline and Conduit Contractor
S440 - Sign Installation Contractor
S450 - Mechanical Insulation Contractor
S490 - Wood Flooring Contractor
S600 - General Stucco Contractor
(3)  The passing score for each examination is 70%.
(4)  Qualifications to sit for examination.
(a)  An applicant applying to take any examination

specified in this Section must sign an affidavit verifying that an
applicant has completed the experience required under
Subsection R156-55a-302b.

(5)  "Approved trade classification specific examination"
means a trade classification specific examination:

(a)  given, currently or in the past, by the Division's
contractor examination provider; or

(b)  given by another state if the Division has determined
the examination to be substantially equivalent.

(6)  An applicant for licensure who fails an examination
may retake the failed examination as follows:

(a)  no sooner than 30 days following any failure up to
three failures; and

(b)  no sooner than six months following any failure
thereafter.

R156-55a-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsection 58-55-302(1)(e)(ii), the
minimum experience requirements are established as follows:

(1)  Requirements for all license classifications:
(a)  All experience shall be directly supervised by the

applicant's employer.
(b)  All experience shall be directly related to the scope of

practice set forth in Section R156-55a-301 of the classification
the applicant is applying for, as determined by the Division.

(c)  One year of work experience means 2000 hours.
(d)  No more than 2000 hours of experience during any 12

month period may be claimed.
(e)  Except as described in paragraph (2)(c), experience

obtained under the supervision of a construction trades
instructor as a part of an educational program is not qualifying
experience for a contractors license.

(2)  Requirements for E100 General Engineering, B100
General Building, R100 Residential and Small Commercial
Building license classifications:

(a) In addition to the requirements of paragraph (1), an
applicant for an R100, B100 or E100 license shall have within
the past 10 years a minimum of four years experience as an
employee of a contractor licensed in the license classification
applied for, or the substantial equivalent of a contractor licensed
in that license classification as determined by the Division.

(b)  Two of the required four years of experience shall be
in a supervisory or managerial position.

(c)  A person holding a four year bachelors degree or a two
year associates degree in Construction Management may have
one year of experience credited towards the supervisory or
managerial experience requirement.

(d)  A person holding a Utah professional engineer license
may be credited with satisfying one year toward the supervisory
or managerial experience required for E100 contractor license.

(3)  Requirements for S220 Carpentry, S280 General
Roofing, S290 General Masonry, S320 Steel Erection, S350
Heating Ventilating and Air Conditioning, S360 Refrigeration
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and S370 Fire Suppression Systems license classifications:
In addition to the requirements of paragraph (1), an

applicant shall have within the past 10 years a minimum of four
years of experience as an employee of a contractor licensed in
the license classification applied for, or the substantial
equivalent of a contractor licensed in that license classification
as determined by the Division.

(4)  Requirements for I101 General Engineering Trades
Instruction Facility, I102 General Building Trades Instruction
Facility, I103 Electrical Trades Instruction Facility, I104
Plumbing Trades Instruction Facility, I105 Mechanical Trades
Instruction Facility license classifications:

An applicant for construction trades instruction facility
license shall have the same experience that is required for the
license classifications for the construction trade they will
instruct.

(5)  Requirements for other license classifications:
Except as set forth in paragraph (6), in addition to the

requirements of paragraph (1), an applicant for contractor
license classification not listed above shall have within the past
10 years a minimum of two years of experience as an employee
of a contractor licensed in the license classification applied for,
or the substantial equivalent of a contractor licensed in that
license classification as determined by the Division.

(6)  Requirements for S202 Solar Photovoltaic Contractor.
In addition to the requirements of paragraphs (1) and (5), an
applicant shall hold a current certificate by the North American
Board of Certified Energy Practitioners.

R156-55a-302c.  Qualifications for Licensure Requiring
Licensure in a Prerequisite Classification.

(1)  Each qualifier for licensure as a I103 Electrical Trades
Instruction Facility shall also be licensed as either a journeyman
or master electrician or a residential journeyman or residential
master electrician.

(2)  Each qualifier for licensure as a I104 Plumbing Trades
Instruction Facility shall also be licensed as either a journeyman
plumber or a residential journeyman plumber.

R156-55a-302d.  Qualifications for Licensure - Proof of
Insurance and Registrations.

In accordance with the provisions of Subsection 58-55-
302(2)(b), an applicant who is approved for licensure shall
submit proof of public liability insurance in coverage amounts
of at least $100,000 for each incident and $300,000 in total by
means of a certificate of insurance naming the Division as a
certificate holder.

R156-55a-302e.  Additional Requirements for Construction
Trades Instructor Classifications.

In accordance with Subsection 58-55-302(1)(f), the
following additional requirements for licensure are established:

(1)  Any school that provides instruction to students by
building houses for sale to the public is required to become a
Utah licensed contractor with a B100 General Building
Contractor or R100 Residential and Small Commercial Building
Contractor classification or both.

(2)  Any school that provides instruction to students by
building houses for sale to the public is also required to be
licensed in the appropriate instructor classification.

(a)  Before being licensed in a construction trades
instruction facility classification, the school shall submit the
name of an individual person who acts as the qualifier in each
of the construction trades instructor classifications in accordance
with Section R156-55a-304.  The applicant for licensure as a
construction trades instructor shall:

(i)  provide evidence that the qualifier has passed the
required examinations established in Section R156-55a-302a;
and

(ii)  provide evidence that the qualifier meets the
experience requirement established in Subsection R156-55a-
302b(4).

(3)  Each individual employed by a school licensed as a
construction trades instruction facility and working with
students on a job site shall meet any teacher certification, or
other teacher requirements imposed by the school district or
college, and be qualified to teach the construction trades
instruction facility classification as determined by the qualifier.

R156-55a-303a.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 55 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308a.

(3)  In accordance with Subsections 58-55-501(21) and 58-
1-308(3)(b)(i), there is established a continuing education
requirement for license renewal.  Each licensee, or the licensee's
qualifier, or an officer, director or supervising individual, as
designated by the licensee, shall comply with the continuing
education requirements set forth in Section R156-55a-303b.

R156-55a-303b.  Continuing Education - Standards.
(1)  Required Hours.  Pursuant to Subsection 58-55-

501(21), each licensee shall complete a total of six hours of
continuing education during each two year license term except
that for the renewal term ending November 30, 2009, the
continuing education must be completed between July 1, 2007
and November 30, 2009.  A minimum of three hours shall be
core education.  The remaining three hours are to be
professional education.  Additional core education hours beyond
the required amount may be substituted for professional
education hours.

(a)  "Core continuing education" is defined as construction
codes, construction laws, OSHA 10 or OSHA 30 safety training,
governmental regulations pertaining to the construction trades
and employee verification and payment practices.

(b)  "Professional continuing education" is defined as
substantive subjects dealing with the practice of the construction
trades, including land development, land use, planning and
zoning, energy conservation, professional development,
arbitration practices, estimating, finance and bookkeeping,
marketing techniques, servicing clients, personal and property
protection for the licensee and the licensee's clients and similar
topics.

(c)  The following course subject matter is not acceptable
as core education or professional education hours: mechanical
office and business skills, such as typing, speed reading,
memory improvement and report writing; physical well-being or
personal development, such as personal motivation, stress
management, time management, dress for success, or similar
subjects; presentations by a supplier or a supplier representative
to promote a particular product or line of products; and
meetings held in conjunction with the general business of the
licensee or employer.

(d)  The Division may defer or waive the continuing
education requirements as provided in Section R156-1-308d.

(2)  A continuing education course shall meet the following
standards:

(a)  Time.  Each hour of continuing education course credit
shall consist of 50 minutes of education in the form of seminars,
lectures, conferences, training sessions or distance learning
modules.  The remaining ten minutes is to allow for breaks.

(b)  Provider.  The course provider shall meet the
requirements of this Section and shall be one of the following:

(i)  a recognized accredited college or university;
(ii)  a state or federal agency;
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(iii)  a professional association or organization involved in
the construction trades; or

(iv)  a commercial continuing education provider providing
a program related to the construction trades.

(c)  Content.  The content of the course shall be relevant to
the practice of the construction trades and consistent with the
laws and rules of this state.

(d)  Objectives.  The learning objectives of the course shall
be reasonably and clearly stated.

(e)  Teaching Methods.  The course shall be presented in a
competent, well organized and sequential manner consistent
with the stated purpose and objective of the program.

(f)  Faculty.  The course shall be prepared and presented by
individuals who are qualified by education, training and
experience.

(g)  Distance learning.  A course may be recognized for
continuing education that is provided via Internet or through
home study courses provided the course verifies registration and
participation in the course by means of a test which
demonstrates that the participant has learned the material
presented.

(h)  Documentation.  The course provider shall have a
competent method of registration of individuals who actually
completed the course, shall maintain records of attendance that
are available for review by the Division and shall provide
individuals completing the course a certificate which contains
the following information:

(i)  the date of the course;
(ii)  the name of the course provider;
(iii)  the name of the instructor;
(iv)  the course title;
(v)  the hours of continuing education credit and type of

credit (core or professional);
(vi)  the attendee's name; and
(v)  the signature of the course provider.
(3)  On a random basis, the Division may assign monitors

at no charge to attend a course for the purpose of evaluating the
course and the instructor.

(4)  Each licensee shall maintain adequate documentation
as proof of compliance with this section, such as certificates of
completion, course handouts and materials.  The licensee shall
retain this proof for a period of three years from the end of the
renewal period for which the continuing education is due.

(5)  Licensees who lecture in continuing education courses
meeting these requirements shall receive two hours of
continuing education for each hour spent lecturing.  However,
no lecturing or teaching credit is available for participation in a
panel discussion.

(6)  The continuing education requirement for electricians
as established in Section R156-55b-304, which is completed by
an electrical contractor, shall satisfy the continuing education
requirement for contractors as established in Subsection 58-55-
501(21) and implemented herein.

(7)  Licensees who obtain an initial license after March
31st of the renewal year shall not be required to meet the
continuing education requirement for that renewal cycle.

(8)  A continuing education registry qualified under
Subsection R156-55a-303b(9) may approve continuing
education programs sponsored by or submitted to the continuing
education registry for approval under this rule.

(9)  Continuing Education Registry.  To obtain approval as
a continuing education registry, an organization shall:

(a)  be a professional association whose membership
primarily consists of licensed contractors;

(b)  be organized and in good standing according to the
laws of the state;

(c)  enter into a written agreement with the Division under
which the organization agrees to:

(i)  review and approve only those programs which meet

the standards set forth under this Section;
(ii)  publish and disseminate to their members or other

contractors on request, listings of continuing education
programs which they have approved which meet the standards
for continuing education credit under this rule;

(iii)  maintain accurate records of qualified continuing
education approved and provide a list of such continuing
education programs to the Division; and

(iv)  make records of approved continuing education
programs available for audit by representatives of the Division.

(d)  Fees.  A continuing education registry may charge a
reasonable fee to continuing education providers for services
provided for review and approval of continuing education
programs.

R156-55a-304.  Construction Trades Instruction Facility
License Qualifiers.

In accordance with Subsection 58-55-302(1)(f), the
contractor license qualifier requirements in Section 58-55-304
shall also apply to construction trades instruction facilities.

R156-55a-305.  Compliance Agency Reporting of Sole
Owner Building Permits Issued.

In accordance with Subsection 58-55-305(2), all
compliance agencies that issue building permits to sole owners
of property must submit information concerning each building
permit issued in their jurisdiction within 30 days of the issuance,
with the building permit number, date issued, name, address and
phone number of the issuing compliance agency, sole owner's
full name, home address, phone number, and subdivision and lot
number of the building site, to a fax number, email address or
written mailing address designated by the division.

R156-55a-305a.  Exempt Contractors Filing Affirmation of
Liability and Workers Compensation Insurance.

(1)  Initial affirmation.  In accordance with Subsection 58-
55-305(1)(h)(ii)(F), any person claiming exemption under
Subsection 58-55-305(1)(h) for projects with a value greater
than $1,000 but less than $3,000 shall file a registration of
exemption with the Division which includes:

(a)  the identity and address of the person claiming the
exemption; and

(b)  a statement signed by the registrant verifying:
(i)  that the person has public liability insurance in force

which includes the Division being named as a certificate holder,
the policy number, the expiration date of the policy, the
insurance company name and contact information, and coverage
amounts of at least $100,000 for each incident and $300,000 in
total; and

(ii)  that the person has workers compensation insurance in
force which names the Division as a certificate holder, includes
the policy number, the expiration date of the policy, the
insurance company name and contact information; or

(iii)  that the person does not hire employees and is
therefore exempt from the requirement to have workers
compensation insurance.

(2)  Periodic reaffirmations required.  The affirmation
required under Subsection (1) shall be reaffirmed on or before
November 30 of each odd numbered year.

R156-55a-306.  Contractor Financial Responsibility -
Division Audit.

In accordance with Subsections 58-55-306(2) and 58-55-
102(16), the Division may consider various relevant factors in
conducting an audit of the demonstration of financial
responsibility including:

(1)(a)  judgments, tax liens, collection actions, bankruptcy
schedules and a history of late payments to creditors, including
documentation showing the resolution of each of the above
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actions;
(b)  the applicant's or licensee's financial statements and tax

returns, including the ability to prepare or have prepared
competent and current financial statements and tax returns;

(c)  an acceptable current credit report of the applicant or
licensee which meets the following requirements:

(i)  for individuals:
(A)  a credit report from each of the three national reporting

agencies, Trans Union, Experian, and Equifax; or
(B)  a merged credit report of the agencies identified in

Subsection (A) prepared by the National Association of Credit
Managers (NACM); or

(ii)  for entities, a business credit report such as an
Experian Business Credit Report or a Dun and Bradstreet
Report;

(d)  the applicant's or licensee's explanation of the reasons
for any financial difficulties and how the financial difficulties
were resolved; and

(e)  any of the factors listed in Subsection R156-1-302
which may relate to failure to maintain financial responsibility.

(2)  If the applicant or licensee has an inadequate financial
history, the Division may also consider the following factors:

(a)  each of the factors listed in Subsection (1) regarding
the financial history of the owners of the applicant or licensee;

(b)  any guaranty agreements provided for the applicant or
licensee; and

(c)  any history of prior entities owned or operated by the
owners of the applicant or licensee which have failed to
maintain financial responsibility.

R156-55a-308a.  Operating Standards for Schools or
Colleges Licensed as Contractors.

(1)  Each school licensed as a B100 General Building
Contractor or a R100 Residential and Small Commercial
Contractor or both shall obtain all required building permits for
homes built for resale to the public as part of an educational
training program.

(2)  Each employee that works as a teacher for a school
licensed as a construction trades instruction facility shall:

(a)  have on their person a school photo ID card with the
trade they are authorized to teach printed on the card; and

(b)  if instructing in the plumbing or electrical trades, they
shall also carry on their person their Utah journeyman or
residential journeyman plumber license or Utah journeyman,
residential journeyman, master, or residential master electrician
license.

(3)  Each school licensed as a construction trades
instruction facility shall not allow any teacher or student to work
on any portion of the project subcontracted to a licensed
contractor unless the teacher or student are lawful employees of
the subcontractor.

R156-55a-308b.  Natural Gas Technician Certification.
(1)  In accordance with Subsection 58-55-308(1), the scope

of practice defined in Subsection 58-55-308(2)(a) requiring
certification is further defined as the installation, modifications,
maintenance, cleaning, repair or replacement of the gas piping,
combustion air vents, exhaust venting system or derating of gas
input for altitude of a residential or commercial gas appliance.

(2)  An approved training program shall include the
following course content:

(a)  general gas appliance installation codes;
(b)  venting requirements;
(c)  combustion air requirements;
(d)  gas line sizing codes;
(e)  gas line approved materials requirements;
(f)  gas line installation codes; and
(g)  methods of derating gas appliances for elevation.
(3)  In accordance with Subsection 58-55-308(2)(c)(i), the

following programs are approved to provide natural gas
technician training, and to issue certificates or documentation of
exemption from certification:

(a)  Federal Bureau of Apprenticeship Training;
(b)  Utah college apprenticeship program; and
(c)  Trade union apprenticeship program.
(4)  In accordance with Subsection 58-55-308(3), the

approved programs set forth in paragraphs (2)(b) and (2)(c)
herein shall require program participants to pass the Rocky
Mountain Gas Association Gas Appliance Installers
Certification Exam or approved equivalent exams established or
adopted by a training program, with a minimum passing score
of 80%.

(5)  In accordance with Subsection 58-55-308(3), a person
who has not completed an approved training program, but has
passed the Rocky Mountain Gas Association Gas Exam or
approved equivalent exam established or adopted by an
approved training program, with a minimum passing score of
80%, or the Utah licensed Journeyman or Residential
Journeyman Plumber Exam, with a minimum passing score of
70%, shall be exempt from the certification requirement set
forth in Subsection 58-55-308(2)(c)(i).

(6)  Content of certificates of completion.  An approved
program shall issue a certificate, including a wallet certificate,
to persons who successfully complete their training program
containing the following information:

(a)  name of the program provider;
(b)  name of the approved program;
(c)  name of the certificate holder;
(d)  the date the certification was completed; and
(e)  signature of an authorized representative of the

program provider.
(7)  Documentation of exemption from certification.  The

following shall constitute documentation of exemption from
certification:

(a)  certification of completion of training issued by the
Federal Bureau of Apprenticeship Training;

(b)  current Utah licensed Journeyman or Residential
Journeyman plumber license; or

(c)  certification from the Rocky Mountain Gas Association
or approved equivalent exam which shall include the following:

(i)  name of the association, school, union, or other
organization who administered the exam;

(ii)  name of the person who passed the exam;
(iii)  name of the exam;
(iv)  the date the exam was passed; and
(v)  signature of an authorized representative of the test

administrator.
(8)  Each person engaged in the scope of practice defined

in Subsection 58-55-308(2)(a) and as further defined in
Subsection (1) herein, shall carry in their possession
documentation of certification or exemption.

R156-55a-309.  Reinstatement Application Fee.
The application fee for a contractor applicant who is

applying for reinstatement more than two years after the
expiration of licensure, who has been engaged in unauthorized
practice of contracting following the expiration of the
applicant's license, shall be the current license application fee
normally required for a new application rather than the
reinstatement fee provided under R156-1-308g(3)(d).

R156-55a-311.  Reorganization - Conversion of Contractor
Business Entity.

A reorganization of the business organization or entity
under which a licensed contractor is licensed shall require
application for a new license under the new form of
organization or business structure.  The creation of a new legal
entity constitutes a reorganization and includes a change to a
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new entity under the same form of business entity or a change of
the form of business entity between proprietorship, partnership,
whether limited or general, joint venture, corporation or any
other business form.

Exception: A conversion from one form of entity to another
form where "Articles of Conversion" are filed with the Utah
Division of Corporations and Commercial Code shall not
require a new contractor application.

R156-55a-312.  Inactive License.
(1)  The requirements for inactive licensure specified in

Subsection R156-1-305(3) shall also include certification that
the licensee will not engage in the construction trade(s) for
which his license was issued while his license is on inactive
status except to identify himself as an inactive licensee.

(2)  A license on inactive status will not be required to meet
the requirements of licensure in Subsections 58-55-302(1)(e)(i),
58-55-302(2)(a) and 58-55-302(2)(b).

(3)  The requirements for reactivation of an inactive license
specified in Subsection R156-1-305(6) shall also include:

(a)  documentation that the licensee meets the requirements
of Subsections 58-55-302(1)(e)(i), 58-55-302(2)(a) and 58-55-
302(2)(b); and

(b)  documentation that the licensee has taken and passed
the business and law examination and the trade examination for
the classification for which activation is sought except that the
following exceptions shall apply to the reactivation examination
requirement:

(i)  No license shall be in an inactive status for more than
six years.

(ii)  Prior to a license being activated, a licensee shall meet
the requirements of renewal.

R156-55a-401.  Minimum Penalty for Failure to Maintain
Insurance.

(1)  A minimum penalty is hereby established for the
violation of Subsection R156-55a-501(2) as follows:

(a)  For a violation the duration of which is less than 90
days, where the licensee at the time a penalty is imposed
documents that the required liability and workers compensation
insurance have been reacquired, and provided an insurable loss
has not occurred while not insured, a minimum of a 30 day
suspension of licensure, stayed indefinitely, automatically
executable in addition to any other sanction imposed, upon any
subsequent violations of Subsection R156-55a-501(2).

(b)  For a violation the duration of which is 90 days or
longer, or where insurable loss has occurred, where the licensee
at the time a penalty is imposed documents that the required
insurance have been reacquired, a minimum of 30 days
suspension of licensure.

(c)  For a violation of any duration, where the licensee at
the time a penalty is imposed fails to document that the required
insurance have been reacquired, a minimum of indefinite
suspension.  A license which is placed on indefinite suspension
may not be reinstated any earlier than 30 days after the licensee
documents the required insurance have been reacquired.

(d)  If insurable loss has occurred and licensee has not paid
the damages, the license may be suspended indefinitely until
such loss is paid by the licensee.

(e)  Nothing in this section shall be construed to restrict a
presiding officer from imposing more than the minimum penalty
for a violation of Subsection R156-55a-501(2) and (3).
However, absent extraordinary cause, the presiding officer may
not impose less than the minimum penalty.

R156-55a-501.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failing to notify the Division with respect to any matter

for which notification is required under this rule or Title 58,

Chapter 55, the Construction Trades Licensing Act, including
a change in qualifier.  Such failure shall be considered by the
Division and the Commission as grounds for immediate
suspension of the contractors license;

(2)  failing to continuously maintain insurance and
registration as required by Subsection 58-55-302(2), in coverage
amounts and form as implemented by this chapter; and

(3)  failing, upon request by the Division, to provide proof
of insurance coverage within 30 days.

R156-55a-502.  Penalty for Unlawful Conduct.
The penalty for violating Subsection 58-55-501(1) while

suspended from licensure shall include the maximum fine
allowed by Subsection 58-55-503(4)(i).

R156-55a-503.  Administrative Penalties.
(1) In accordance with Subsection 58-55-503, the

following fine schedule shall apply to citations issued under
Title 58, Chapter 55:

TABLE

FINE SCHEDULE

FIRST OFFENSE

                    All Licenses Except        Electrical or
Violation           Electrical or Plumbing     Plumbing
58-55-308(2)             $  500.00                 N/A
58-55-501(1)             $  500.00              $  500.00
58-55-501(2)             $  500.00              $  800.00
58-55-501(3)             $  800.00              $1,000.00
58-55-501(9)             $  500.00              $  500.00
58-55-501(10)            $  800.00              $1,000.00
58-55-501(12)               N/A                 $  500.00
58-55-501(14)            $  500.00                 N/A
58-55-501(19)            $  500.00                 N/A
58-55-501(21)            $  500.00              $  500.00
58-55-504(2)             $  500.00                 N/A

SECOND OFFENSE

58-55-308(2)             $1,000.00                 N/A
58-55-501(1)             $1,000.00              $1,500.00
58-55-501(2)             $1,000.00              $1,500.00
58-55-501(3)             $1,600.00              $2,000.00
58-55-501(9)             $1,000.00              $1,000.00
58-55-501(10)            $1,600.00              $2,000.00
58-55-501(12)               N/A                 $1,000.00
58-55-501(14)            $1,000.00                 N/A
58-55-501(19)            $1,000.00                 N/A
58-55-501(21)            $1,000.00              $1,000.00
58-55-504(2)             $1,000.00                 N/A

THIRD OFFENSE

Double the amount for a second offense with a maximum
amount not to exceed the maximum fine allowed under
Subsection 58-55-503(4)(h).

(2)  Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-55a-504.  Crane Operator Certifications.
In accordance with Subsection 58-55-504(2)(a) one of the

following certifications is required to operate a crane on
commercial construction projects:

(1)  a certification issued by the National Commission for
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the Certification of Crane Operators; or
(2)  a certification issued by the Operating Engineers

Certification Program formerly known as the Southern
California Crane and Hoisting Certification Program.

KEY:  contractors, occupational licensing, licensing
October 9, 2008 58-1-106(1)(a)
Notice of Continuation November 8, 2006 58-1-202(1)(a)

58-55-101
58-55-308(1)

58-55-102(35)
58-55-501(21)
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R156.  Commerce, Occupational and Professional Licensing.
R156-55b.  Electricians Licensing Rule.
R156-55b-101.  Title.

This rule is known as the "Electricians Licensing Rule".

R156-55b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 55,

as used in Title 58, Chapter 55 or this rule:
(1)  "Electrical work" as used in Subsection 58-55-

102(13)(a) and in this rule means installation, fabrication or
assembly of equipment or systems included in "Premises
Wiring" as defined in the edition of the National Electrical
Code, as identified in Subsection R156-56-701(1)(b) which is
hereby adopted and incorporated by reference.  Electrical work
includes installation of raceway systems used for any electrical
purpose, and installation of field-assembled systems such as ice
and snow melting, pipe-tracing, manufactured wiring systems,
and the like.  Electrical work does not include installation of
factory-assembled appliances or machinery that are not part of
the premises wiring unless wiring interconnections external to
the equipment are required in the field, and does not include
cable-type wiring that does not pose a hazard from a shock or
fire initiation standpoint as defined in the National Electrical
Code.  Wiring covered by the National Electrical Code that does
not pose a hazard as described above includes Class 2 wiring as
defined in Article 725, Power-Limited circuits as defined in
Article 760 and wiring methods covered by Chapter 8.  All other
wiring is subject to licensing requirements.

(2)  "Minor electrical work incidental to a mechanical or
service installation" as used in Subsection 58-55-305(1)(n)
means the electrical work involved in installation, replacement
or repair of appliances or machinery that utilize electrical power.
Minor electrical work does not include modification or repair of
"Premises Wiring" as defined in the National Electrical Code,
and does not include installation of a disconnecting means or
outlet.  Electrical work is minor and incidental only when wiring
is extended no more than ten feet in length from an outlet or
disconnect provided specifically for the piece of equipment.

(3)  "Residential project" as used in Subsection 58-55-
302(3)(j)(ii) pertains to supervision and means electrical work
performed in residential dwellings of up to three stories and will
include single and multi family dwellings.

(4)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 55, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-55b-501.

(5)  "Work commonly done by unskilled labor" as used in
Subsection 58-55-102(13)(b)(iii) means work such as digging,
sweeping, hammering, carrying, drilling holes, or other tasks
that do not directly involve the installation of raceways,
conductors, cables, wiring devices, overcurrent devices, or
distribution equipment.  Unlicensed persons may handle wire on
large wire pulls involving conduit of two inches or larger or
assist in moving heavy electrical equipment when the task is
performed in the immediate presence of and supervised by
properly licensed master, journeyman, residential master or
residential journeyman electricians acting within the scope of
their licenses.

R156-55b-103.  Authority.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 55.

R156-55b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is described in Section R156-1-107.

R156-55b-302a.  Qualifications for Licensure - Education
and Experience Requirements.

(1)  In accordance with Subsection 58-55-302(3)(i)(i), the
approved electrical training program for licensure as a
residential journeyman electrician consists of:

(a)  the 2008-2009 edition of the curriculum of study for
the Independent Electrical Contractors or the 2007-2008 edition
of the curriculum of study for the National Joint Apprenticeship
Training Committee for the International Brotherhood of
Electrical Workers, which are hereby incorporated by reference,
or an equivalent approved by the Board; and

(b)  at least two years of work experience as a licensed
apprentice consistent with Section R156-55b-302b.

(2)  In accordance with Subsection 58-55-302(3)(h)(i), the
approved four year planned training program for licensure as a
journeyman electrician consists of:

(a)  the 2008-2009 edition of the curriculum of study for
the Independent Electrical Contractors or the 2007-2008 edition
of the curriculum of study for the National Joint Apprenticeship
Training Committee for the International Brotherhood of
Electrical Workers, which are hereby incorporated by reference,
or an equivalent approved by the Board; and

(b)  at least four years of work experience as a licensed
apprentice consistent with Section R156-55b-302b.

(3)  A semester of school shall include at least 81 hours of
classroom instruction time.  A student shall attend a minimum
of 72 hours to receive credit for the semester.

(4)  A competency exam shall be given to each student at
the end of each semester with the exception of the fourth year
second semester.  A student, to continue to the next semester,
shall achieve a score of 75% or higher on the competency exam.
A student who scores below 75% may retake the test one time.

(5)  The applicant shall pass each class with a minimum
score of 75%.

(6)  Competency test results shall be provided to the Board
at the Board meeting immediately following the semester in a
format approved by the Board.

(7)  An applicant for a master electrician license, applying
pursuant to Subsection 58-55-302(3)(f)(i) shall be a graduate of
an electrical program accredited by the Engineering
Accreditation Commission/Accreditation Board for Engineering
and Technology (EAC/ABET).

(8)  An applicant shall provide documentation that all
education and experience meets the requirements of this rule.

R156-55b-302b.  Qualifications for Licensure - Work
Experience - Residential Journeyman and Journeyman
Electricians.

(1)  In order to satisfy Subsections 58-55-302(3)(h) and (i),
an applicant for a license as a residential journeyman electrician
or journeyman electrician shall document the following on-the-
job work experience:

(a)  Residential Journeyman Electrician:
(i)  at least 600 hours in boxes and fittings, conduit,

wireways and cableways and associated fittings;
(ii)  at least 3000 hours in wire and cable, individual

conductors and multi-conductors cables, and non-metallic
sheathed cable;

(iii)  at least 300 hours in distribution and utilization
equipment, transformers, control panels, disconnects, motor
starters, lighting fixtures, heaters, appliances, motor and other
distribution or utilization equipment; and

(iv)  at least 300 hours in specialized work including
grounding, wiring of systems for sound, data, communication,
alarms, automated systems, generators, batteries and computer
equipment.

(b)  Journeyman electrician:
(i)  at least 4000 hours in raceways, boxes and fittings,

conduit, wireways, cableways and other raceways and
associated fittings, and non-metallic sheathed cable;

(ii)  at least 800 hours in wire and cable, individual
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conductors and multi-conductor cables;
(iii)  at least 400 hours in distribution and utilization

equipment including transformers, panel boards, switchboards,
control panels, disconnects, motor starters, lighting fixtures,
heaters, appliances, motors and other distribution and utilization
equipment; and

(iv)  at least 400 hours in specialized work including
grounding, wiring of systems for sound, data, communication,
alarms, automated systems, generators, batteries and computer
equipment.

(2)  No more than 2000 hours of work experience may be
credited for each 12 month period.

(3)  No credit will be given for work experience performed
illegally.

R156-55b-302c.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-55-302(1)(c)(i), an
applicant for licensure under this rule shall pass the appropriate
examinations which are approved by the Board, each of which
shall consist of a theory part, a code part and a practical part as
follows:

(a)  Utah Electrical Licensing Examination for Master
Electricians;

(b)  Utah Electrical Licensing Examination for Master
Residential Electricians;

(c)  Utah Electrical Licensing Examination for Journeyman
Electricians; and

(d)  Utah Electrical Licensing Examination for Residential
Journeyman Electricians.

(2)  Upon completing the requirements for licensure set
forth in Sections R156-55b-302a and R156-55b-302b, the
applicant shall obtain approval from the Division permitting the
applicant to take the examination.

(3)  The applicant shall obtain a "pass" grade on the
practical part of the examination, a score of at least 75% on the
theory part and a score of at least 75% on the code part of the
examination.

(4)  If an applicant fails one or more of the parts of the
examination, the applicant shall retake the part or parts of the
examination failed no more than two additional times, with at
least 25 days between tests.

(5)  If an applicant does not pass the failed part of the
examination upon the second retake or within six months of
initially being approved to test, whichever occurs first, as
provided in Subsection (4), the application shall be denied.

R156-55b-303.  Renewal Cycle - Procedures.
(1) In accordance with Subsection 58-1-308(1), the renewal

date for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 55 is established by rule in Section R156-1-
308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-55b-304.  Continuing Education.
(1)  In accordance with Subsections 58-1-203(1)(g) and 58-

1-308(3)(b), there is created a continuing education requirement
as a condition for renewal or reinstatement of master,
journeyman, residential master, residential journeyman and
apprentice electrician licenses issued under Title 58, Chapter 55.

(2)  Continuing education shall consist of 16 hours of
course work in each preceding two year period of licensure or
expiration of licensure.

(3)  A minimum of eight hours shall be on the current
edition of the National Electrical Code, as identified in
Subsection R156-56-701(1)(b).

(4)  The licensee is responsible for maintaining competent
records of completed qualified continuing education for a period

of four years after the close of the two year renewal period to
which the records pertain.

(5)  The standards for qualified continuing education are as
follows:

(a)  courses and instructors shall be approved by the
Electricians Licensing Board;

(b)  the content must be relevant to the electrical trade and
consistent with the laws and rules of this state;

(c)  an instructor must either be currently teaching or have
taught courses related to the electrical trade within the preceding
two years for one of the following:

(i)  a trade school, college or university whose electrical
program is approved in accordance with Subsections R156-55b-
302a(1)(a) and (3);

(ii)  a professional association or organization representing
licensed electricians whose program objectives relate to the
electrical trade;

(iii)  the licensing agency of another state;
(iv)  a federal or other Utah agency or another state's

agency; or
(v)  the Division's Building Codes Education program.
(6)  Electricians Licensing Board members, acting in their

official capacity as a board member, may attend any continuing
education course at no charge, at any time, to monitor the
quality of instruction.

R156-55b-401.  Conduct of Apprentice and Supervising
Electrician.

(1)  It shall be the responsibility of the journeyman,
residential journeyman, master or residential master electrician
who is licensed by the division to insure that the work installed
by any apprentice under his supervision, is properly installed.
Proper and safe installations shall be the responsibility of the
supervising party or parties.

(2)  An apprentice may be supervised as a fourth year
apprentice in the fifth and sixth year of apprenticeship. In the
seventh and succeeding years of apprenticeship, he shall be
under immediate supervision as set forth in Subsection 58-55-
302(3)(j)(i).

(3)  All other apprentices shall be under immediate
supervision as set forth in Subsection 58-55-302(3)(j).

(4)  For the purposes of Subsections 58-55-102(28), 58-55-
501(12) and 58-55-302(3)(j), one of the following shall apply:

(a)  the supervisor and apprentice employees are employees
of the same electrical contractor;

(b)  the supervisor and apprentice employees providing
work or supervision of work for another electrical contractor are
considered as employees of the electrical contractor on the
project; or

(c)  the employees of a licensed professional organization
who provide workers under a contract with an electrical
contractor are considered as employees of the electrical
contractor with regard to the work performed on the project.

R156-55b-501.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failure of a licensee to carry a copy of a current license

at all times when performing electrical work;
(2)  failure of an electrical contractor to certify an

electrician's hours and breakdown of work experience by
category when requested by an electrician who is or has been an
employee; and

(3)  failure of a licensee to provide proof of completed
continuing education within 30 days of the Division's request.

KEY:  occupational licensing, licensing, contractors,
electricians
October 9, 2008 58-1-106(1)(a)
Notice of Continuation November 8, 2006 58-1-202(1)(a)
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58-55-308(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-74.  Certified Court Reporters Licensing Act Rule.
R156-74-101.  Title.

This rule shall be known as the "Certified Court Reporters
Licensing Act Rule."

R156-74-102.  Definitions.
(1)  "Unprofessional conduct", as defined in Title 58,

Chapters 1 and 74, is further defined, in accordance with
Subsections 58-1-203(1)(e), in Section R156-74-502.

R156-74-103.  Authority.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 74.

R156-74-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-307.

R156-74-303.  Renewal Cycle - Procedure.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 74 is established by rule in
Section 58-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-74-304.  Continuing Education.
(1)  In accordance with Subsection 58-74-303(2), the

standards for the continuing education requirement for renewal
of a certified court reporter shorthand reporter license shall be
the standards established by the National Court Reporters
Association, Council of the Academy of Professional Reporters
Continuing Education Program, revised October 1, 1998, which
is hereby adopted and incorporated by reference.

(2)  In accordance with Subsection 58-74-303(2), the
requirements and standards for the continuing education
requirement for renewal of a certified court reporter voice
reporter license shall be the standards established by the
National Verbatim Reporters Association, Council of the
Academy of Professional Reporters Continuing Education
Program, effective January 1, 2006, which is hereby adopted
and incorporated by reference.

R156-74-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failing, as a certified shorthand reporter to conform to

the generally accepted and recognized standards and ethics of
the profession including those established by the National Court
Reporters Association, Council of the Academy of Professional
Reporters, July 1997 edition, which is hereby incorporated by
reference; and

(2)  failing as a certified voice reporter to conform to the
generally accepted and recognized standards and ethics of the
profession including those established by the National Verbatim
Reporters Association, Council of the Academy of Professional
Reporters, April 2005 edition, which is hereby incorporated by
reference.

KEY:  court reporting, licensing, shorthand reporter,
certified court reporter
July 22, 2008 58-74-101
Notice of Continuation October 9, 2008 58-74-303(2)

58-1-106(1)
58-1-202(1)
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R251.  Corrections, Administration.
R251-103.  Undercover Roles of Offenders.
R251-103-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63-46a-3, 64-13-
6(1)f, 64-13-10, and 64-13-14.

(2)  The purpose of this rule is to provide the Department's
policy and requirements governing the use of offenders in
undercover roles.

R251-103-2.  Definitions.
(1)  "Department" means Utah Department of Corrections.
(2)  "entity" means agency, department, the Board of

Pardons and Parole or other criminal justice organization.
(3)  "offenders" means any person under the jurisdiction of

the Department including inmates, parolees, probationers and
persons in halfway houses or other non-secure facilities.

R251-103-3.  General Requirements.
(1)  Requests to use offenders in undercover roles

originating within or outside the Department must be made in
writing to the Deputy Director.

(2)  Decisions relating to requests from criminal
investigators from the Department or other criminal justice
agencies to use offenders under the jurisdiction of the
Department in undercover roles shall be made on a case-by-case
basis.  Factors to be considered include:

(a)  risk or danger to the offender;
(b)  impact of these activities on implementation and

realization of correctional goals for offender;
(c)  the nature of the assignment;
(d)  the controls which shall exist; and
(e)  the importance of the assignment to maintaining public

safety.
(3)  The Department shall not unlawfully coerce nor

knowingly permit unlawful coercion of offenders to participate
in undercover roles.

(4)  Neither the Department nor any other entity shall be
bound by any promises, inducements or other arrangements
agreed to by the offender unless the Department or any other
involved entities has agreed in writing to the promises.

(5)  Final authority within the Department concerning
requests shall reside with the Executive Director.

(6)  Nothing in this section shall prohibit members of this
Department or other criminal justice agencies from requesting
or receiving information from offenders.

(7)  Functions of this program shall be carried out by
policies internal to the Department.

KEY:  corrections, probationers, parolees
1989 64-13-6(1)f
Notice of Continuation October 2, 2008 64-13-10
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R251.  Corrections, Administration.
R251-105.  Applicant Qualifications for Employment with
Department of Corrections.
R251-105-1.  Authority and Purpose.

(1)  This rule is authorized by Section 63-46a-3, 64-13-10,
and 64-13-25.

(2)  The purpose of this rule is to provide policies and
procedures for the screening, testing, interviewing, and selecting
of applicants for Department of Corrections employment.

R251-105-2.  Definitions.
(1)  "Department" means Utah Department of Corrections.
(2)  "POST" means Peace Officer Standards and Training.

R251-105-3.  General Requirements.
It is the policy of the Department that applicants for

employment:
(1)  shall, for POST-certified positions, be a citizen of the

United States;
(2)  shall, for POST-certified positions, be a minimum of

21 years of age;
(3)  shall, as a minimum, be the holder of a high school

diploma or furnish evidence of successful completion of an
examination indicating an equivalent achievement;

(4)  may be required to pass pre-employment tests
depending on position requirements;

(5)  shall be free from any physical, emotional, or mental
conditions which might adversely affect performance;

(6)  shall not have been convicted of a crime for which the
applicant could have been imprisoned in a penitentiary of this or
another state and shall not have been convicted of an offense
involving dishonesty, unlawful sexual conduct, physical
violence, or the unlawful use, sale or possession of a controlled
substance.  This rule may not apply to all positions;

(7)  shall, if required, become a POST-certified officer and
maintain certification through successful completion of at least
40 hours of POST training per fiscal year; and

(8)  may undergo a background investigation which may
include verification of personal history, employment history and
criminal records check.

R251-105-4.  Disqualification of Applicants.
(1)  Applicants may be disqualified for failure:
(a)  to meet education or experience qualifications;
(b)  to appear for testing or interviews; or
(c)  to meet minimum test score requirements.
(2)  Applicants may be disqualified if found to be

unsuitable for Department employment as indicated by a
background investigation or psychological evaluation.

(3)  Falsification of application is grounds for denying
employment or for terminating employment if discovered after
the applicant is hired.

(4)  Disqualified applicants shall be notified in writing.

KEY:  corrections, employment, prisons
March 29, 1999 63-46a-3
Notice of Continuation October 2, 2008 64-13-10

64-13-25
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R277.  Education, Administration.
R277-100.  Rulemaking Policy.
R277-100-1.  Definitions.

A.  "Board" means the Utah State Board of Education/Utah
State Board for Applied Technology Education.

B.  "Bulletin" means the Utah State Bulletin.
C.  "Effective date" means the date on which a proposed

rule becomes enforceable.
D.  "Hearing" means an administrative rulemaking hearing.
E.  "DAR" means the State Division of Administrative

Rules.
F.  "Publication date" means the date of the Bulletin in

which the rule or summary of the rule is printed.
G.  "Rule"
(1)  means a statement made by the Board that applies to a

general class of persons, rather than specific persons and:
(a)  implements or interprets a statutory policy;
(b)  prescribes the policy of the Board in policy consistent

with Section 53A-1-401(3), U.C.A. 1953; or
(c)  prescribes the administration of the Board's functions

or describes its organization, procedures, and operations.
(2)  does not include declaratory orders under Section 63G-

4-503.
H.  "Superintendent" means the State Superintendent of

Public Instruction or the Superintendent's designee.
I.  "USOE" means the Utah State Office of Education.
J. "USOR" means the Utah State Office of Rehabilitation.
K.  "Executive Committee" means the Executive

Committee of the Board.
L.  "Committee" means a study committee consisting of

two or more Board members appointed under rules of the Board.

R277-100-2.  Authority and Purpose.
A.  The Board derives its authority for making rules from

Utah Constitution Article X, Section 3.  This rule is authorized
under Section 63G-3-101 et seq., the Utah Administrative
Rulemaking Act which specifies procedures for state agencies
to follow in making rules and by Section 53A-1-401(3) which
authorizes the Board to adopt rules in accordance with its
authority.

B.  The purpose of this rule is to conform the rulemaking
procedures of the Board and divisions supervised by the Board
to those required under the Utah Administrative Rulemaking
Act.

R277-100-3.  Initiation, Amendment, or Repeal of a Rule.
A.  The Board may make, amend, or repeal rules.
(1)  Rulemaking is required by the Board when:
(a)  explicitly or implicitly required by statutory or federal

mandate; and either
(b)  Board action affects a class of persons; or
(c)  Board action affects the operations of another agency,

except as provided in subsection A(2)(c) of this section.
(2)  Rulemaking is not required by the Board when:
(a)  a procedure or standard is already described in statute;
(b)  Board action affects an individual person, not a class

of persons;
(c)  Board action concerns only the internal management of

the Board, USOR, USOE, school districts, or of entities
administered by the Board, USOR, USOE, or school districts,
and does not affect private persons as a class, other agencies, or
other governmental entities; or

(d)  grammatical or other insignificant rule changes do not
affect policy or the application or results of Board decisions.

B.  Public Petition
(1)  Any person may petition the Board to make, amend, or

repeal a rule.  The petition shall contain the name and address
of the person submitting the rule, a written copy of the proposal,
a statement concerning the Board's legal authority to act, and the

reasons for the proposal.  The petition is submitted to the
Superintendent.

(2)  The Superintendent reviews petitions prior to
consideration by the Board.  Within 30 days after receiving a
petition, the Superintendent does one of the following:

(a)  Notifies the petitioner by mail that the petition has
been denied and gives reasons for the denial; or

(b)  Notifies the petitioner by mail that the petition has
been accepted, and specifies a date on which rulemaking
procedures will be initiated.  Changes in the petitioner's
proposal suggested by the Superintendent are included in the
notice.

(3)  A petitioner may appeal a decision by the
Superintendent by sending a signed request for consideration of
the appeal, including a copy of the original proposal and copies
of correspondence with the Superintendent, if any, to the
Chairman of the Board.  The Chairman presents the appeal to
the Board.  If the Board votes to review the proposal, it is
scheduled for a future meeting of the Board.  The decision of
the Board is final.

R277-100-4.  Procedures for Making, Amending, or
Repealing a Rule.

A.  Regular Rules
(1)  Prior to submitting a proposed rule to the Board, the

Superintendent shall ensure that reasonable efforts have been
made to solicit information from school district officials,
professional associations, and other affected parties concerning
the need for, and content of, the proposed rule.

(2)  Upon receiving notice of a proposed rule, the
Executive Committee of the Board assigns the proposed rule to
a committee or to the entire Board.

(3)  If a Board committee reads a proposed rule initially,
the rule shall be read a second time before the entire Board and
the second reading shall include discussion of the Committee
report; and

(4)  After the entire Board reads a proposed rule, the Board
may choose to:

(a)  consider the rule again at its next meeting with
revisions incorporating Board suggestions, by directing the
Superintendent to change the proposed rule;

(b)  receive notice of the proposed rule in its final form on
the next Board agenda, by directing the Superintendent to put
the rule with its effective date on the consent calendar for the
Board's next meeting;

(c)  allow the rule to become effective 30 days after
publication in the State Bulletin if the proposed rule is not
rewritten to incorporate public comments or suggestions, by
directing the Superintendent to send DAR notice of an effective
date for the proposed rule.  The date shall be no fewer than 30
days nor more than 90 days after the publication date of the
proposed rule; or

(d)  direct the Superintendent to take no further action on
the rule.

(5)  Following the Board's approval of a proposed rule, the
Board directs the Superintendent to prepare a rule analysis form
and file the form and a copy of the proposed rule with DAR.

The Superintendent shall also send a copy of the proposed
rule to:

(a)  persons who have filed a timely request with the
Superintendent;

(b)  school district superintendents;
(c)  persons who must be given notice by statutory or

federal mandate; and
(d)  other persons who, in the judgment of the

Superintendent, should receive notice.
(6)  The Board allows at least 30 days after publication in

the Bulletin for public comment on the proposed rule.
(a)  The Superintendent maintains a file containing a copy
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of the proposed rule and the rule analysis form, and makes the
file available to the public during the regular business hours of
the USOE.  Written comments, notes on verbal comments, and
hearing records, if any, are kept in the file.

(b)  Hearings may be held by the Board as described in
Section R277-100-6.

(c)  The Board may follow Subsection B or C of this
section to amend a rule after reviewing public comment.

(d)  During the 30-day comment period, the Board may
direct the Superintendent to take no further action on a rule.
The proposed rule automatically expires 90 days after its
publication date.

B.  Nonsubstantive Changes in a Rule
(1)  Nonsubstantive changes may be made in a rule under

this section both before and after the effective date of the rule.
(2)  A change is nonsubstantive if, in the opinion of the

Superintendent, it does not affect Board policy, application of
the rule, or results of Board action under the rule.

(3)  To enact a nonsubstantive change, the Superintendent
prepares a copy of the new version of the rule and files it with
the DAR.  The new version is effective upon filing.

C.  Substantive Changes in a Proposed Rule
The Board may make a change in a previously published

proposed rule prior to its effective date.  The Board directs the
Superintendent to:

(1)  prepare a new rule analysis form describing the change,
and file it and a copy of the revised proposal with DAR; and

(2)  notify DAR of the effective date of the revised rule.
The rule will automatically become effective 30 days after its
new publication date if no other date is specified.

D.  Emergency Rules
(1)  An emergency rule may be adopted under this section

if the Superintendent finds that delay resulting from following
normal procedures will:

(a)  result in imminent peril to the public health, safety or
welfare;

(b)  cause an imminent budget reduction because of budget
restraints or federal requirements; or

(c)  place the Board in violation of federal or state law.
(2)  The Superintendent notifies the Board Chairman of the

need to enact an emergency rule.
(3)  If the Board Chairman concurs in the recommendation,

the Superintendent:
(a)  prepares and files a copy of the proposed emergency

rule and the rule analysis form with DAR, stating specific
reasons for the adoption of the rule;

(b)  notifies DAR of the effective date and the lapsing date
for the proposed emergency rule.  If no effective date is
specified, the proposed emergency rule becomes effective on the
filing date.  If no lapsing date is specified, the proposed
emergency rule lapses 120 days after the filing date.  No
emergency rule may remain in effect for more than 120 days;
and

(c)  mails a copy of the rule analysis form to the members
of the Board and to persons specified in subsection A(5) of this
section.

R277-100-5.  Formal Adoption by the Board of Procedures,
Handbooks, and Manuals, and Reference to those Documents
in Rules.

A.  Under Board direction, divisions under the supervision
of the Board, periodically develop or amend various policy
manuals or policy handbooks which may not necessarily qualify
to be rules or are not suitable for the normal rulemaking
procedures.  These shall be presented to the Board for purposes
of formal adoption or amendment.

B.  Districts shall be promptly notified of such documents
which are to be considered for adoption by the Board.

C.  Local school boards and school districts shall comply

with the provisions of such documents, after the formal adoption
or amendment by the Board of a USOE policy manual or policy
handbook.

D.  Following formal review by the Board, the Board's
designation of a handbook, manual, or similar document as a
policy manual or policy handbook is conclusive for purposes of
this rule.

R277-100-6.  Hearings.
A.  When to hold hearings
(1)  The Board may hold hearings during a regular or

special meeting.
(2)  The Board shall hold hearings if:
(a)  required by state or federal law; or
(b)  an affected agency, ten persons, or an organization

having not fewer than ten members submits a written request for
a hearing to the Superintendent not more than 15 days after the
publication date of the proposed rule, amendment, or rule
repeal.  The hearing shall be held within 30 days of receipt of
the request.

B.  Hearing Procedures
(1)  Notice of hearing regarding proposed rules published

in the Bulletin is provided by:
(a)  publication of the hearing date, time, place, and subject

matter in the Bulletin;
(b)  posting of the notice of information contained on the

rule analysis form in a place in the USOE frequented by the
public;

(c)  sending persons who receive rule analysis forms under
section R277-100-4A(5) written notice of any changes made in
the notice information contained on the rule analysis form;

(d)  giving further notice required by law or regulation; and
(e)  sending notice to those requesting the hearing, if the

hearing is requested under section R277-100-6A(2)(b).
(2)  Notice of hearings held prior to proposing the rule is

given by:
(a)  posting the hearing date, time, place, and subject in a

place in the USOE frequented by the public;
(b)  notifying a local media correspondent; and
(c)  mailing the notice information to persons specified in

section R277-100-4A(2).
C.  The Board may hold the hearing itself, or appoint any

person who can fairly conduct the hearing, other than the
Superintendent, to be the hearing officer.  The hearing officer
shall know rulemaking procedures, but may not be directly
responsible for administering the rule.

D.  Conducting the Hearing
(1)  Upon opening the hearing, the hearing officer explains

the purpose of the hearing and invites orderly, germane
comment for a minimum of one hour.  The hearing officer may
set time limits for speakers and otherwise control prudent use of
time.

(2)  The hearing officer rules on questions of relevance and
redundancy.  Oaths, cross-examination, and rules of evidence
are not required.  The hearing is conducted as an open, informal,
orderly, and informative meeting.

(3)  A person familiar with the rule at issue may be asked
to be present at the hearing to respond to inquiries and to
provide information.

(4)  The hearing officer invites written comment to be
submitted at the hearing or within a reasonable time thereafter.
Written comments shall include the name, address, and, if
applicable, the organization represented by the person making
the comments.  Written comment is appended to the hearing
minutes.

E.  The Record
(1)  The hearing officer or a person appointed to take

minutes records the name, address, and organization represented
by each person speaking at the hearing, and a brief summary of
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the remarks.
(2)  Hearing minutes, a copy of the proposed rule, written

comments, the findings and recommendations of the hearing
officer, the decision of the Board, and other pertinent documents
constitute the record of the hearing.  The record is maintained in
a file available to the public at the USOE during regular
business hours.

F.  Findings and Recommendations
(1)  The hearing officer makes written findings and

recommendations, including any facts pertinent to the hearing,
recommendations for Board action, and reasons for the
recommendations.

(2)  The hearing officer transmits the findings,
recommendations, and the complete record of the hearing to the
Board as soon as possible following the close of the hearing.

(3)  When the Board conducts the hearing, the Chairman
prepares written findings, the decision, and reasons for the
decision.

G.  The Decision
(1)  The Board issues a written decision as soon as possible

after the close of the hearing and before the rule becomes
effective.  The decision states whether the proposed rule will be
adopted, changed, or withdrawn; any alternative action such as
whether a rule will be proposed on the subject matter of the
hearing; and reasons for the decision.  The written decision is
included in the hearing record.

(2)  If the hearing is held under subsection A(2) of this
section, the Board mails a copy of the decision to the person
who requested the hearing.

H.  A decision of the Board may be appealed to a district
court.

R277-100-7.  Board Review of Rules.
A.  Five Year Review
(1)  The Board reviews each rule within five years of its

effective date and at five year intervals thereafter.
(2)  The Superintendent shall coordinate with DAR to

ensure that all Administrative rules are adequately reviewed by
the Board prior to the five year review deadline.

(3)  All other paperwork shall be completed by the
Superintendent to repeal or reenact the rules.

B.  Declaratory Judgments on the Applicability of a Rule
(1)  An interested person may petition the Board for a

ruling on the applicability of a particular Board provision, rule,
or order in a stated case by filing a petition for a declaratory
judgment with the Superintendent.

(2)  The petition shall contain the petitioner's name,
address, and phone number; the Board provision, rule, or order;
and a statement of the facts of the case.  The petition shall be
filed within six months of the application of the rule to the
interested party or to a person represented by the interested
party.

(3)  Within 15 days of the filing of the petition, the
Superintendent makes a recommendation to the Board regarding
the applicability of the provision, rule, or order to the case.

(4)  Prior to issuing a decision, the Board may:
(a)  conduct a hearing on the matter under Section R277-

100-6.  The hearing shall begin no sooner than 15 days and no
later than 45 days after receiving the petition; or

(b)  appoint a staff member to conduct an investigation of
the case.  The investigator makes a recommendation to the
Board as soon as possible after the close of the investigation.

(5)  The Board notifies the petitioner by certified mail of its
decision to conduct a hearing or investigation.  Notice includes
the time, date, and place of the hearing and the name of the
hearing officer; or, in the case of an investigation, the name of
the staff member responsible for conducting the investigation.

(6)  The Board issues a ruling regarding the applicability of
the provision, rule, or order within 60 days of the filing of the

petition, or if a hearing is held, as soon as possible after the
close of a hearing.  The Board's ruling includes reasons for the
decision and is sent by certified mail to the petitioner.

R277-100-8.  Miscellaneous.
A.  The Superintendent maintains a complete copy of the

Board's current rules for public inspection at the
Superintendent's Office during regular business hours.

B.  An applicable federal or professionally recognized
uniform code rule may be incorporated by reference into Board
rules if the Board:

(1)  includes both the federal or uniform rule in the rule;
(2)  states specifically in its rules which federal and

uniform rules are incorporated by reference, and any Board
deviation from them; and

(3)  maintains for public inspection at the USOE, USOR
and DAR complete and current copies of federal and uniform
rules incorporated by reference.

C.  Deadlines for publication in the Bulletin are the first
day of the month for the Bulletin issued on the fifteenth and the
fifteenth day of the month for the first issue of the next month.

D.  If any provision of this policy conflicts with an
applicable provision of the Utah Administrative Rulemaking
Act or a corresponding DAR regulation, the act or regulation
controls.

R277-100-9.  Rules Not Requiring Board Action.
A.  Rules authorized or required of the USOE or USOR by

previous Board action, or by state or federal law or regulation,
may be adopted by the USOE or USOR without Board action.
Procedures for USOE rulemaking are set forth in the
Administrative Rulemaking Act, Chapter 46a of Title 63, Utah
Code Annotated 1953, and applicable regulations promulgated
by the DAR.  The procedures are essentially the same as the
foregoing for Board adoptions, with the following substitutions:

(1)  for "Board," read "USOE", "USOR", "Executive
Director", or "Superintendent" as appropriate.

(2)  for "Superintendent," read "Executive Director" or
"Associate Superintendent who administers the affected
program."

B.  Notice concerning rules to be adopted under this
section shall be given to the Board within 30 days after
commencement of rulemaking.

KEY:  administrative procedures, rules and procedures
1990 Art X Sec 3
Notice of Continuation November 23, 200563G-3-101 et seq.

53A-1-401(3)
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R277.  Education, Administration.
R277-102.  Adjudicative Proceedings.
R277-102-1.  Definitions.

A.  "Board" means the Utah State Board of Education, the
State Board for Vocational Education, or a member of its staff
authorized to administer a program or carry out duties under its
jurisdiction.

B.  "Presiding officer" means, in addition to the definition
of 63G-4-103(h)(i), the Chair of the Board or any person
designated to serve as the presiding officer.

C.  "State Superintendent" means the State Superintendent
of Public Instruction.

R277-102-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-1-401(3) which

allows the Board to adopt rules in accordance with its
responsibilities, and Section 63G-4-203 which directs agencies
to make rules regarding adjudicative proceedings following the
general designation of Board hearings as informal.

B.  The purpose of this rule is to specify how adjudicative
proceedings are conducted before the Board.  All procedures
shall be consistent with Title 63G, Chapter 4.

R277-102-3.  Commencement of Adjudicative Proceedings.
A.(1)  Any party to an initial determination made by the

Board may initiate an adjudicative proceeding under the
Administrative Procedures Act and this rule by filing a request
for Board action on a form, Request for Board Action, provided
by the Board, or by submitting in writing the information
required on the form.

(2)  the Board may initiate an adjudicative proceeding by
filing a Notice of Board Action.

B.  If the purpose of an adjudicative proceeding is to award
a license or other privilege as to which there are multiple
competing applicants, the Board may conduct, after written
notice of such is given to all parties and without making an
initial determination on the matter, a single adjudicative
proceeding to determine the award of that license or privilege.

C.  Each Notice of Board Action and Request for Board
Action filed is assigned a number consisting of the year in which
the notice or request is filed and another number showing its
numerical position among the hearings filed during the year.

R277-102-4.  Designation of Adjudicative Proceedings as
Formal or Informal.

All proceedings conducted before the Board are initially
designated as informal.  The presiding officer designated for the
proceeding may convert an informal proceeding to a formal
proceeding and vice versa under Section 63G-4-202(3).

R277-102-5  Procedures for Informal Adjudicative
Proceedings.

A.  No answer or other pleading is required of a respondent
in an informal adjudicative proceeding.  The respondent may file
with the presiding officer a written response containing the
information required by Section 63G-4-204.

B.  The Board shall only hold a hearing on the matter if a
party to the matter requests a hearing within ten days of the date
on which:

(1)  the Request for Board Action is filed if the party
requesting the hearing filed the request; or

(2)  the Notice of Board Action or a Notice of Request for
Board Action is mailed to the parties of record.

Prior to holding a hearing, the Board shall give all parties
at least ten days notice of the hearing date, time, and place.

C.  Intervention is prohibited unless required by a federal
or state statute applicable to the matter.

D.  Informal adjudicative proceedings may be handled by
conference, correspondence, electronic means, or other methods

which satisfy the requirements of Section 63G-4-202(1).
E.  The Board shall maintain a record of all aspects of

informal adjudicative proceedings.
F.  The presiding officer shall issue a written order within

120 days of the Request for Board Action or Notice of Board
Action.

R277-102-6.  Procedures for Formal Adjudicative
Proceedings -- Responsive Pleadings.

A.  The response shall be filed either on a form,
Responsive Pleading, provided by the Board or in a manner that
provides for the information required by Section 63G-4-204.

B.  The presiding officer may permit or require pleadings
in addition to the Notice of Board Action, the Request for Board
Action, and the response, if the presiding officer finds such will
provide for the fair and efficient conduct of the adjudicative
proceeding.

R277-102-7.  Procedures for Formal Adjudicative
Proceedings -- Discovery, Subpoenas, Motions, and
Prehearing Conferences.

A.(1)  The presiding officer may, upon written notice to all
parties of record, hold a prehearing conference for the purpose
of:

(a)  formulating or simplifying the issues;
(b)  obtaining admissions of fact and of documents which

will avoid unnecessary proof;
(c)  arranging for the exchange of proposed exhibits or

prepared expert testimony and procedure at the hearing;
(d)  agreeing to other matters that may expedite the orderly

conduct of the proceedings or the settlement; or
(e)  obtaining a settlement of the matter.
(2)  agreements reached during a prehearing conference are

recorded in an appropriate order unless the parties enter into a
written stipulation on the matter or agree to a statement made on
the record by the Board.

B.  The presiding officer may permit or require parties to
file motions, other pleadings, affidavits, briefs, or other
materials relevant to the action in order to provide for the fair
and efficient conduct of the adjudicative proceeding.

R277-102-8.  Procedures for Formal Adjudicative
Proceedings -- Hearings Procedure.

Prior to holding a hearing, the Board shall give all parties
at least ten days notice of the hearing date, time, and place.

R277-102-9.  Procedures for Formal Adjudicative
Proceedings -- Intervention.

A.  The request for intervention shall be filed on a form,
Request for Intervention, provided by the Board, or

B.  A request may be made by submitting in writing the
information in accordance with Section 63G-4-204.

R277-102-10.  Procedures for Formal Adjudicative
Proceedings -- Orders.

The presiding officer shall issue an order on the matter
within 120 days after the date on which the Request for Board
Action or the Notice of Board Action is filed.

R277-102-11.  Default.
A party to an informal adjudicative proceeding is deemed

to have failed to participate if that party does not:
(1)  attend, either in person or by representation, any

hearing, conference, or other meeting on the matter which the
party has requested or which the party has been requested to
attend;

(2)  respond within the specified time, when requested, to
any correspondence or communication made in connection with
the matter by the presiding officer or the Board.
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R277-102-12.  Board Review.
A.  Any party to, or any person initiating, an adjudicative

proceeding may seek review of a Board order by petitioning the
State Superintendent for review.  The request for review shall be
filed on a form, Request for Review provided by the Board, or
by submitting in writing the information required by Section
63G-4-201(3).  The State Superintendent appoints a qualified
person to be the review officer.  The review officer may take
steps necessary to provide for the fair and efficient conduct of
the review.  This may include permitting or requiring the filing
of briefs or other papers or the conduct of oral argument.
Responses permitted under Section 63G-4-301(2) are filed with
the review officer.  An order on review is issued by the review
officer within a reasonable time after the filing of any response,
other filings, or oral argument, or if none, after the filing of the
request for review.

B.  Enforcement of the order issued after an adjudicative
proceeding is stayed during the pendency or review.

R277-102-13.  Board Reconsideration.
A party requesting a stay of its order or temporary remedy

during the pendency of judicial review shall petition the State
Superintendent for such.  The State Superintendent shall, within
a reasonable time, issue an order either granting or denying the
stay.  The order shall state the reasons for the grant or denial.

R277-102-15.  Declaratory Orders.
A.  A request for a declaratory order shall be filed on a

form, Request for a Declaratory Order, provided by the Board
or by submitting the information required by Section 63G-4-
201.  If it appears to the Board upon the filing of the request that
the matters requested in the petition are not within its
jurisdiction or adjudicative powers, the Board need not take
further action on the matter.  It shall notify the petitioner of the
reasons why the request is denied and of the procedures to
obtain review and reconsideration of the Board decision.  If it
appears to the Board upon the filing of the request that the
matters requested in the petition are within its jurisdiction or
adjudicative power, the Board shall appoint a presiding officer
for the matter.

B.  The presiding officer has the discretion to issue an order
making any provision of Sections 63G-4-202 through 63G-4-
302 apply to the proceeding to issue the declaratory order.  The
presiding officer shall conduct the proceeding in a fair and
efficient manner.

C.  The Board shall not issue a declaratory order in the
following instances:

(1)  issuance of an order is not under circumstances in
which both the public interest and the interests of the parties are
protected;

(2)  the critical facts are not clear and may be altered by
subsequent events;

(3)  the party making the request is unable to show real risk
will be confronted if the intended course of conduct is taken;

(4)  the request is trivial, irrelevant, or immaterial.
D.  Parties which meet the requirements of Section 63G-4-

208 may intervene in a declaratory action upon filing a petition
to intervene within ten days of the filing of the request for
declaratory action.  Section 63G-4-208 and Section 9 of this rule
govern intervention in proceedings to issue declaratory orders.

E.  Each Request for a Declaratory Order shall be
numbered in accordance, and as part of, the number system
described in Subsection 4(D) of this rule.

R277-102-16.  Representation.
Any party may be represented by counsel at any time in any

proceeding before the Board.

KEY:  administrative procedures, rules and procedures

1988 63G-4-101 through 63G-4-302
Notice of Continuation February 26, 2004 63G-4-405

63G-4-503
53A-1-401(3)
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R277.  Education, Administration.
R277-103.  USOE Government Records and Management
Act.
R277-103-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "GRAMA" means the Government Records and

Management Act as enacted by the 1992 Utah Legislature,
Sections 63G-2-201 through 6G-2-310.

C.  "Superintendent" means the State Superintendent of
Public Instruction.

D. "USOE" means the Utah State Office of Education.

R277-103-2.  Authority and Purpose.
A.  This rule is authorized by Section 63G-2-204 which

allows a governmental entity to make rules regarding the entity's
records and by Section 53A-1-401(3) which authorizes the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to provide procedures for
appropriate access to government records.

R277-103-3.  Allocation of Responsibilities Within the
USOE.

Both the USOE and the Board shall be considered a single
governmental entity for the purposes of this rule and the
Superintendent shall be considered the head of the entity.

R277-103-4.  Requests for Access.
A.  Requests for access to USOE government records

should be written and directed to the USOE Records Officer,
250 East 500 South, Salt Lake City, Utah 84111.

B.  Response to a request submitted to persons other than
the designee or not made in writing may be delayed.

C.  Appeals to access determinations shall be directed to
the Deputy Superintendent of Public Instruction according to
time limits and provisions of Section 63G-2-401.

R277-103-5.  Fees.
A.  A fee schedule for the direct and indirect costs of

duplicating or compiling a record may be obtained from the
USOE by contacting the designated Records Officer locate at
250 East 500 South, Salt Lake City, Utah 84111.

B.  Payment of past fees or future estimated fees expected
to exceed $50.00 or both may be required before the USOE
Records Officer begins to process a request.

C.  There shall be no charge made by the Board or the
USOE for:

(1)  inspection of records;
(2)  a reasonable request that requires the segregation of

records; or
(3)  an inspection of the requested records to determine the

requester's right to access.
D.  Waiver of Fees
(1)  Fees for duplication and compilation of a record may

be waived under the circumstances described in Section 63G-2-
203(4) or other circumstances as determined by the USOE on a
case by case basis, including accumulative costs of less than
$2.00, for use by school districts or other entities controlled by
the Board, or any affidavit from the requester claiming
impecuniosity.

(2)  Requests for waivers shall be made to the designated
USOE Records Officer.

R277-103-6.  The USOE as Custodian of District Records.
A.  When the USOE acts as the custodian of local school

district records and does not regularly use or access that school
district's data or information, the USOE may refer requests for
that information to the local school district.

B.  If the USOE acts as a custodian of records, information
or data for local school districts, the USOE shall request from

those districts the following:
(1)  Designation of what data may be provided to whom

upon request;
(2)  Notice of classification(s) if the data are classified; and
(3)  The name and title of a school district records officer

or contact person to whom the USOE shall direct requests for
access to the information or records.

R277-103-7.  Other Requests.
A.  For Research Purposes
(1)  Access to private or controlled records for research

purposes is allowed by Section 63G-2-202(8).
(2)  Such requests shall be made to the designated Records

Officer.
B.  To Amend a Record
(1)  An individual may contest the accuracy or

completeness of a document pertaining to him owned by the
USOE pursuant to Section 63G-2-603.

(2)  The request to amend shall be made in writing to the
designated Records Officer.

(3)  Appeals of requests to amend a record shall be handled
as informal hearings under the Utah Administrative Procedures
Act, Section 63G-4.

KEY:  student records, public schools
1992 63G-2-101 through 310
Notice of Continuation September 6, 2007 63G-2-204

63G-4
53A-1-401(3)
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R277.  Education, Administration.
R277-104.  USOE ADA Complaint Procedure.
R277-104-1.  Definitions.

A.  "ADA" means the Americans with Disabilities Act, 42
U.S.C. 12201, which provides that no qualified individual with
a disability, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to
discrimination by this or any such entity.

B.  "The ADA Coordinator" means the designee of the
State Board of Education, who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities in
accordance with the Americans with Disabilities Act, or
provisions of this rule.

C.  "The ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(1)  Office of Planning and Budget;
(2)  Department of Human Resource Management;
(3)  Division of Risk Management;
(4)  Division of Facilities Construction Management; and
(5)  Office of the Attorney General.
D.  "Disability" means, with respect to an individual

disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.  The definition of "disability"
specifically excludes:  transvestism, transsexualism, pedophilia,
exhibitionism, voyeurism, gender identity disorders not resulting
from physical impairments, other sexual behavior disorders,
compulsive gambling, kleptomania, pyromania, and
psychoactive substance use disorders resulting from current
illegal use of drugs.

E.  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

F.  "Individual with a disability" (hereinafter individual)
means a person who has a disability which limits one of his
major life activities and who meets the essential eligibility
requirement for the receipt of services or the participation in
programs or activities provided by the USOE or the State Board
of Education, or who would otherwise be an eligible applicant
for vacant state positions, as well as those who are employees of
the state.

G.  "Superintendent" means the State Superintendent of
Public Instruction.

H.  "USOE" means the Utah State Office of Education.

R277-104-2.  Authority and Purpose.
A.  This rule is authorized pursuant to 28 CFR 35.107,

1992 edition, which adopts, defines, and publishes complaint
procedures providing for prompt and equitable resolution of
complaints filed in accordance with Title II of the Americans
with Disabilities Act, 28 CFR 35, 1992 edition.

B.  The purpose of this rule is to establish a USOE
procedure for filing complaints under the federal ADA law,
provide an appeals procedure, and for appropriate classification
of the records of complaints and appeals.

C.  No qualified individual with a disability, by reason of
such disability, shall be excluded from participation in or be
denied the benefits of the services, programs, or activities of the
USOE, or be subjected to discrimination by the USOE.

R277-104-3.  Filing of Complaints.
A.  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but not later than 60 days from the date of the alleged act
of discrimination.  However, any complaint alleging an act of

discrimination occurring between January 26, 1992 and the
effective date of this rule may be filed within 60 days of the
effective date of this rule.

B.  The complaint shall be filed with the USOE's ADA
Coordinator in writing or in another accessible format suitable
to the individual.

C.  Each complaint shall:
(1)  include the individual's name and address;
(2)  include the nature and extent of the individual's

disability;
(3)  describe the USOE's alleged discriminatory action in

sufficient detail to inform the USOE of the nature and date of
the alleged violation;

(4)  describe the action and accommodation desired; and
(5)  be signed by the individual or by his legal

representative.
D.  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

R277-104-4.  Investigation of Complaint.
A.  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in Section 3(C) of this rule if it is not made available by
the individual.

B.  When conducting the investigation, the coordinator
may seek assistance from the USOE's legal, human resource and
budget staff in determining what action, if any, shall be taken on
the complaint.  Before making any decision that would involve
an expenditure of funds which is not absorbable within the
USOE's budget and would require appropriation authority,
facility modifications, or reclassification or reallocation in
grade, the coordinator shall consult with the ADA State
Coordinating Committee.

R277-104-5.  Issuance of Decision.
A.  Within 30 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

B.  If the coordinator is unable to reach a decision within
the 30 working day period, he shall notify the individual with a
disability in writing or by another acceptable suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

R277-104-6.  Appeals.
A.  The individual may appeal the decision of the ADA

coordinator by filing an appeal within 10 working days from the
receipt of the decision.

B.  The appeal shall be filed in writing with the
Superintendent.

C.  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the Superintendent or designee.

D.  The appeal shall describe in sufficient detail why the
coordinator's decision is in error, is incomplete or ambiguous,
is not supported by the evidence, or is otherwise improper.

E.  The Superintendent shall review the factual findings of
the investigation and the individual's statement regarding the
inappropriateness of the coordinator's decision and arrive at an
independent conclusion and recommendation.  Additional
investigations may be conducted if necessary to clarify
questions of fact before arriving at an independent conclusion.
Before making any decision that would involve the
Superintendent to direct an expenditure of funds which is not
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absorbable and would require appropriation authority, facility
modifications, or reclassification or reallocation in grade, he
shall also consult with the State ADA Coordinating Committee.

F.  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

G.  If the Superintendent is unable to reach a decision
within the ten working day period, he shall notify the individual
in writing or by another acceptable suitable format why the
decision is being delayed and the additional time needed to
reach a decision.

R277-104-7.  Classification of Records.
The record of each complaint and appeal, and all written

records produced or received as part of such actions, shall be
classified as protected as defined under Section 63G-2-305, until
the ADA coordinator or Superintendent issues the decision at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63G-2-302, or controlled as defined in
Section 63G-2-304.  All other information gathered as part of
the complaint record shall be classified as private information.
Only the written decision of the coordinator or Superintendent
shall be classified as public information.

R277-104-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to the individuals under the State Anti-Discrimination
Complaint Procedures, Section 67-19-32; the Federal ADA
Complaint Procedures (28 CFR Subpart F, beginning with Part
35.170, 1992 edition); or any other Utah state or federal law that
provided equal or greater protection for the rights of individuals
with disabilities.

KEY:  complaints, disabled persons
1993 28 CFR 35
Notice of Continuation June 2, 2008 28 CFR 35.107

42 U.S.C. 12201
63G-2-305
63G-2-302
63G-2-304

67-19-32
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R277.  Education, Administration.
R277-401.  Child Abuse-Neglect Reporting by Education
Personnel.
R277-401-1.  Definitions.

A.  This rule uses the definition of neglected child found in
Section 78A-6-105(26).

B.  This rule uses the definition of abused child found in
Section 78A-6-105(2).

C.  "Board" means the Utah State Board of Education.

R277-401-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision of
public education in the Board and Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to clarify:
(1)  the Board's support of early intervention in the child

abuse-abuser cycle and of taking early protective measures.  The
daily contact of education personnel with children places them
in an ideal position for identifying and referring suspected cases
of abuse.

(2)  the role of school employees in reporting and
participating in investigations of suspected child abuse as
required by Section 62A-4a-403.

R277-401-3.  Procedures.
A.  Any school employee who knows or reasonably

believes that a child has been neglected, or physically or
sexually abused, shall immediately notify the nearest peace
officer, law enforcement agency, or office of the State Division
of Child and Family Services (DCFS).

B.  It is not the responsibility of school employees to prove
that the child has been abused or neglected, or determine
whether the child is in need of protection.  Investigations are the
responsibility of the Division of Child and Family Services.
Investigation by education personnel prior to submitting a report
should not go beyond that necessary to support a reasonable
belief that a reportable problem exists.

C.  School officials shall cooperate with social service and
law enforcement agency employees authorized to investigate
charges of child abuse and neglect, assisting as asked as
members of interdisciplinary child protection teams in providing
protective, diagnostic, assessment, treatment, and coordination
services.

D.  Persons making reports or participating in an
investigation of alleged child abuse or neglect in good faith are
immune from any civil or criminal liability that otherwise might
arise from those actions, as provided by law.

E.  District policies shall ensure that the anonymity of those
reporting or investigating child abuse or neglect is preserved in
a manner required by Section 62A-4a-412.

F.  A district policy may direct a school employee to notify
the building principal of the neglect or abuse.  Such a report to
a principal, supervisor, school nurse or psychologist does not
satisfy the employee's personal duty to report to law
enforcement or DFS.

KEY:  child abuse, education policy, faculty, students
1987 Art X Sec 3
Notice of Continuation September 6, 2007 53A-1-401(3)
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R277.  Education, Administration.
R277-436.  Gang Prevention and Intervention Programs in
the Schools.
R277-436-1.  Definitions.

A.  "Student at risk" means any student who because of his
individual needs requires some kind of uniquely designed
intervention in order to achieve literacy, graduate and be
prepared for transition from school to post-school options.

B.  "Board" means the Utah State Board of Education.
C.  "Gang" (as defined in this rule) means a group of

people who form an allegiance and engage in a range of anti-
social behaviors that may include violent or unlawful activity or
both.  These groups may have a name, turf, colors, symbols, or
distinct dress, or any combination of the preceding
characteristics.

D.  "Gang prevention" means instructional and support
strategies, activities, programs, or curricula designed and
implemented to provide successful experiences for youth and
families.  These components shall promote cultural and social
competence, self-management skills, citizenship, preparation for
life skills, academic achievement, literacy, and interpersonal
relationship skills required for school completion and full
participation in society.

E.  "Gang intervention" means specially designed services
required by an individual student experiencing difficulty in
cultural and social competence, self-management skills,
citizenship, preparation for life skills, academic achievement,
literacy, and interpersonal relationships within or outside of the
school which may impact the individual's susceptibility to gang
membership or gang-like activities or both.

F.  "Gang Prevention and Intervention Program" means
specifically designed projects and activities to help at-risk
students stay in school and enhance their cultural and social
competence, self-management skills, citizenship, preparation for
life skills, academic achievement, literacy, and interpersonal
relationship skills required for school completion and full
participation in society.

G.  "In kind services" means those materials, staff and
equipment which are required to develop and implement gang
prevention and intervention services, strategies, activities,
programs, and curricula with individual students, families, or
both.  In kind services do not include office space and related
office support.

H.  "Superintendent" means the State Superintendent of
Public Instruction.

I.  "USOE" means the Utah State Office of Education.

R277-436-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and authority over public
education in the Board, by Section 53A-1-402(1)(e)(i) which
directs the Board to adopt rules and minimum standards
mandating school productivity and cost effective measures,
Section 53A-15-601 which appropriates funds to be used for
Gang Prevention and Intervention Programs in the Schools,
allows the Board to develop an application process, and to
distribute funds, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to establish standards and
procedures for distributing funding for gang prevention and
intervention programs in the schools.

R277-436-3.  Application and Distribution of Funds.
A.  Awards shall be made to individual schools and funds

allocated to school districts to distribute to designated schools.
B.  School districts may submit a single district-wide

application for one or more schools within the district.  The
application shall:

(1)  provide for distribution of funds to individual schools;

(2)  require individual schools included within the
application to satisfy criteria designated in law and rule; and

(3)  provide explanations of program variation from school
to school, if any.

C.  School districts may utilize up to ten percent of their
funding under the rule for the following specific purposes:

(1)  administrative oversight;
(2)  professional development for licensed and non-

licensed employees who work directly in gang
prevention/intervention activities; and

(3)  professional and technical services.
D.  Applications shall be provided by the USOE.
E.  Schools shall submit applications to the Director of

Services for At Risk Students or designee who shall make final
funding recommendations to the USOE Finance Committee by
June 30 of the year prior to the fiscal year in which the money
is available.

F.  Applicants shall provide evidence and intent of their
ability to supply the required school contribution percentage as
designated in 53A-15-601(5).

G.  In kind services shall be provided consistent with
Section 53A-15-601(5) and R277-436-1G.

H.  Awards per school shall be based on funds available
and specific funding limits may be prescribed in the application
provided by the USOE.

I.  Schools may submit joint applications.
J.  Priority shall be given to applications reflecting

interagency and intra-agency collaboration.
K.  Projects receiving funding shall be notified by July 1.
L.  Schools or joint school applications that were funded

and complied with all requirements of law and rule may reapply
in subsequent years using an abbreviated application form
provided by the USOE At-Risk Director or designee.

M.  The USOE may retain up to five percent of the annual
legislative appropriation for the following specific purposes:

(1)  an amount not to exceed 2.5 percent for:
(a)  site visits; and
(b)  inservice professional development, as determined and

guided by the USOE.
(2)  an amount not to exceed 2.5 percent for:
(a)  administrative oversight; and
(b)  statewide coordination training.

R277-436-4.  Limitation on Funds.
A.  Funds shall be used exclusively for purposes set forth

in Section 53A-15-601.
B.  Transfer of funds between line items or the extension

of project completion dates may be made only with prior written
approval of the USOE At Risk Director or designee.

R277-436-5.  Evaluation and Reports.
A.  A school in a district that accepts Gang Prevention and

Intervention Program funds shall provide the USOE with a year-
end evaluation report by June 30 of the fiscal year in which the
award was made.

B.  The year-end report shall include:
(1)  an expenditure report;
(2)  a narrative description of all activities funded;
(3)  copies of any and all products developed;
(4)  effectiveness report detailing evidence of individual

and overall program impact on gang and gang-related activities
and involvement;

(5)  verification that the required school contribution
percentage of program costs were provided by the individual
school; and

(6)  other information or data as required by the USOE At
Risk Director.

C.  The USOE may require additional evaluation or audit
procedures from the grant recipient to demonstrate use of funds
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consistent with the law and Board rules.

R277-436-6.  Waivers.
The Superintendent may grant a written request for a

waiver of a requirement or deadline which a district finds
unduly restrictive.

KEY:  public schools, disciplinary problems, students at risk,
gangs
October 8, 2008 Art X Sec 3
Notice of Continuation June 2, 2008 53A-1-401(4)

53A-15-601
53A-1-401(3)
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R277.  Education, Administration.
R277-460.  Distribution of Substance Abuse Prevention
Account.
R277-460-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Educational materials" means visual and auditory

media, curricula, textbooks, and other disposable or non-
disposable items that enhance student understanding of the
subject matter.

C.  "Evaluation" means a review by a person or group
which assesses procedures, results and products specific to a
program.

D.  "Local Substance Abuse Authority" means the person
or group designated by the Legislature as the county authority
to receive public funds for substance abuse prevention and
treatment.

E.  "Prevention education" means proactive educational
activities designed to eliminate any illegal use of controlled
substances.

F.  "Prevention guidelines" means criteria established by
the Utah Association of Substance Abuse Program Providers to
be used in selecting or developing or both substance abuse
prevention materials.

G.  "Superintendent" means the State Superintendent of
Public Instruction.

H.  "USOE" means the Utah State Office of Education.

R277-460-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and authority over public
education in the Board, by Section 53A-13-102 which directs
the Board to adopt rules providing for instruction on the harmful
effects of controlled substances and by Section 51-9-405 which
provides for funds from the Substance Abuse Prevention
Account to be allocated to the USOE:

(1)  to provide for substance abuse prevention training for
teachers and administrators; and

(2)  to distribute to district and school programs for
substance abuse prevention programs and instruction.

B.  The purpose of this rule is to provide for the
distribution of the USOE's share of the Substance Abuse
Prevention Account.

R277-460-3.  Fund Allocations.
A.  The USOE shall retain sufficient funds to pay for the

salary, benefits and indirect costs of a .5 FTE Program
Administrator at a salary level to be determined by the Board.

B.  The remaining funds shall be allocated as follows:
(1)  An amount not to exceed fifteen percent shall remain

at the USOE to purchase educational materials to supplement
existing USOE substance abuse prevention curricula, Prevention
Dimensions.

(2)  An amount not to exceed fifteen percent shall remain
at the USOE to encourage and support statewide substance
abuse prevention training for school district teachers and
administrators.

(3)  An amount not to exceed fifteen percent shall remain
at the USOE to promote Utah's Substance Abuse Prevention
Program and encourage its classroom use by Utah educators.

(4)  A minimum of fifty-five percent shall be distributed to
school districts for use by the district, individual schools or in
a cooperative drug abuse prevention effort based on application.

R277-460-4.  Applications.
A.  Applications shall be provided by the USOE.
B.  Districts or schools shall submit applications to the

specialist designated by the USOE.
C.  The USOE specialist shall make funding

recommendations to the USOE Finance Committee as soon as

reasonably possible after the application deadline.
D.  Awards per district or school shall be based on funds

available and specific funding amounts shall be provided in the
USOE application.

E.  Only applications for funding that propose projects or
programs consistent with Utah Prevention Guidelines shall be
considered for funding.

F.  Applicants shall demonstrate cooperation and
collaboration with local substance abuse prevention authorities.

G.  Projects receiving funding shall be notified of funding
approval by the USOE Finance Committee.

R277-460-5.  Limitations on Funds.
A.  Funds shall be used by the USOE, school districts and

schools exclusively for purposes set forth in Section 51-9-405.
B.  Transfer of funds between line items or the extension

of project completion dates may be made only with prior written
approval of the Coordinator for Students at Risk or his designee.

C.  Funds received by school districts or schools shall not
be used to supplant either currently available district funds or
funds available from other state or local sources.

R277-460-6.  Evaluation and Reports.
A.  An applicant that accepts a USOE Substance Abuse

Prevention award shall provide the USOE with a year-end
evaluation report before July 31 of the fiscal year in which the
award was made.

B.  The year-end report shall include:
(1)  an expenditure report;
(2)  a narrative description of activities funded; and
(3)  copies of all products and materials developed with

USOE Substance Abuse Prevention funds.
C.  The USOE may require additional evaluation or audit

procedures from an award recipient to demonstrate the use of
funds consistent with the law and Board rules.

R277-460-7.  Waivers.
The Superintendent may grant a written request for a

waiver of a requirements or deadline which a district finds
unduly restrictive.

KEY:  public schools, substance abuse prevention
1993 Art X Sec 3
Notice of Continuation June 2, 2008 53A-13-102

51-9-405
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R277.  Education, Administration.
R277-464.  Highly Impacted Schools.
R277-464-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Data Clearinghouse" means the electronic data

collection system used by the USOE to collect information
required by law from LEAs about individual students at certain
points throughout the school year to support the allocation of
funds and accountability reporting.

C.  "School" means a public school, other than a special
purpose school, primarily intended to serve students from a
specific geographical area in any of grades K through 12.

D.  "Special purpose school" means a school primarily
intended to serve a special population of students such as
students at risk, students with disabilities, or other special
designation.

E.  The "student mobility" factor means the proportion of
students who move and have a change in school assignment
during a school year.  It is a percent, calculated as follows:

(1)  stable students (SS), those who are reported as enrolled
in the same school for the entire school year; divided by

(2)  unduplicated cumulative enrollment (CE) in a school
over a given school year; subtracted from

(3)  1, and multiplied by 100; or (1 - (SS/CE))100.
F.  The "students who are eligible for free school lunch"

factor means the total number of students in a school reported as
economically disadvantaged using federal child nutrition income
eligibility guidelines.

G.  The "English Language Learner (ELL)" factor means
the total number of ELL students in a school reported as having
proficiency in the English language at or below the level of
intermediate on the basis of the Utah Academic Language
Proficiency Assessment (UALPA).

H.  The "ethnic minority students" factor means the total
number of students in a school reported as:

(1)  American Indian or Alaskan native;
(2)  Hispanic;
(3)  Asian;
(4)  Pacific Islander; or
(5)  Black, using federal guidelines.
I.  The "students from single parent families" factor means

the total number of students in a school who live in a household
headed by a male without a wife present or by a female without
a husband present derived from data on persons age 5 through
17 in a geographic area approximating the service area of the
school who live in a household with a similar composition.

J.  "USOE" means the Utah State Office of Education.

R277-464-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education system in the Board, Section 53A-15-701(3)
which directs the State Superintendent of Public Instruction and
the Board to develop a formula, administer the program,
distribute the appropriation and monitor the effectiveness of
highly impacted school programs, Section 53A-17a-121(2)
which directs the Board to develop rules to implement programs
for at risk students and distribute funds for at risk programs, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish criteria and
procedures for distributing funds to highly impacted schools.
The intent of this appropriation is to provide students with
increased educational contact with qualified staff.

R277-464-3. Applications and Distribution of Funds.
A.  Awards shall be made to individual schools and funds

allocated to school districts or charter schools shall be fully
distributed to designated schools.

B.  Applications shall be provided through the USOE.
C.  Schools shall be selected for funding based on an

analysis of the eligibility factors designated in Section 53A-15-
701(2)(a).  Those factors shall be equally weighted.

(1)  Beginning with the FY 2009 funding cycle, statistics
for school eligibility determination and allocations shall be
based on the latest available data from the Year End upload of
the Data Clearinghouse consistent with the funding schedule,
except for the single parent status statistic, which shall be
derived from Census Bureau data sources.

(2)  Schools may use funds for learning programs identified
by the school, if the school provides:

(a)  goals;
(b)  activities; and
(c)  outcomes, consistent with the proposed activities that

are directly tied to the school's plan to increase student
achievement.

(2)  Each school selected for funding shall receive a base
allocation.

D.  Based on available funds, schools shall be funded on a
three-year funding cycle, beginning in FY 2009.

E.  In the event of closure of a school funded under this
rule, the school district to which the school belongs may
designate another school within the school district as highly
impacted.

(1)  A school district may reallocate funds from operating
highly impacted schools within the school district to fund a
newly designated highly impacted school; the reallocation shall
be accomplished consistent with the standards, procedures and
timelines of this rule.

(2)  In designating a new or different highly impacted
school within the school district, the school district cannot
exceed its total original number of highly impacted schools by
more than one school per three-year funding cycle.

(3)  In requesting to change the designation of a school or
in adding one additional highly impacted school within a school
district, the school district has the burden of demonstrating a
rationale to the USOE for the change consistent with the criteria
of Section 53A-15-701(2).

(4)  The student at-risk factors in a newly designated
school or in a realigned school shall be comparable to the at-risk
factors in other highly impacted schools within the school
district.

(5)  In realigning highly impacted schools within a school
district or adding one additional school, the school district shall
not receive additional funding for highly impacted schools from
other school districts.

(6)  School districts that desire to realign schools within the
school district to change or add designated schools shall notify
the USOE of changes in school boundaries or newly designated
schools no later than June 1 of the year before funding is
expected.

(7)  Recommendations and decisions by school districts
and the Board to realign highly impacted school boundaries or
designate new schools as highly impacted shall retain the focus
of the appropriation and this rule on schools that serve students
who meet the highly impacted criteria.

F.  The school district shall provide an application for
reallocating highly impacted funds from a closed school to a
different school within the school district prior to the school
district distributing the funds to the newly designated school.
Failure to properly apply to the USOE in a timely manner for
reallocation of highly impacted funding from a closed school to
a newly designated school within the school district may result
in recapture of funds from the school district or the newly
designated school by the USOE.

G.  Schools receiving funding shall be notified by June 30.
H.  Variances - School districts and charter schools may

apply for a variance to this rule provided the school district or
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charter school:
(1)  maintains the focus on schools;
(2)  does not disadvantage other school districts or charter

schools that receive highly impacted schools funding; and
(3)  requests the variance in writing within required

timelines.

R277-464-4.  Oversight Monitoring, Evaluation and Reports.
A.  The Board may designate no more than two percent of

the total appropriation for highly impacted schools to be used
specifically by the USOE for oversight, monitoring and final
evaluation of highly impacted schools and their compliance with
the law and this rule.

B.  Each school selected for funding shall be required to
submit an annual evaluation report to the USOE consistent with
Section 53A-15-701(6)(a).

KEY:  students at risk
October 8, 2008 Art X Sec 3
Notice of Continuation July 6, 2005 53A-17a-121(2)

53A-1-401(3)
53A-15-701(3)

53A-15-701(2)(a)
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R277.  Education, Administration.
R277-470.  Charter Schools.
R277-470-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Charter schools" means schools acknowledged as

charter schools by local boards of education under Section 53A-
1a-515 and this rule or by the Board under Section 53A-1a-505.

C.  "Charter school application" means the official
chartering document by which a prospective charter school
seeks recognition and funding under Section 53A-1a-505.  The
application includes the basic elements of the charter to be
established between the charter school and the chartering board.

D.  "Charter school deficiencies" means the following
information:

(1) a charter school is not satisfying financial obligations
as required by Section 53A-1a-505 in the charter school's
written contractual agreement;

(2) a charter school is not providing required
documentation following reasonable warning;

(3) compelling evidence of fraud or misuse of funds by
charter school governing board members or employees.

E.  "Charter school founding member" or "founding
member" means an individual who had a significant role in the
initial development of the charter school up until the first
instructional day of school, the first year of operation, as
submitted in writing to the State Charter School Board the first
day of operation.

F.  "Charter school governing board" means the board
designated by the charter school to make decisions for the
operation of the school similar to a local board of education.

G.  "Days" means calendar days, unless specifically
designated.

H.  "Expansion" means a proposed ten percent increase of
students or grade level(s) in an operating charter school at a
single location.

I.  "Local education agency (LEA)" means a local board of
education, combination of school districts, other legally
constituted local school authority having administrative control
and direction of free public education within the state, or other
entities as designated by the Board, and includes any entity with
state-wide responsibility for directly operating and maintaining
facilities for providing public education.

J.  "NAAS accreditation" means the formal process for
evaluation and approval under the Standards for Accreditation
of the Northwest Association of Accredited Schools or the
accreditation standards of the Board, available from the Utah
State Office of Education Accreditation Specialist.

K.  "Neighborhood or traditional school" for purposes of
this rule, means a public, non-charter school.

L. "New charter school" as provided in Section 53A-21-
401(5)(d) means any charter school through the first day of its
second year with students, or a satellite school that requires a
new location/campus.

M. "No Child Left Behind (NCLB)" means the federal law
under the Elementary and Secondary Education Act, Title IX,
Part A, 20 U.S.C. 7801.

N.  "On-going funds" means funds that are appropriated
annually by the Legislature with the expectation that the funds
shall continue to be appropriated annually.

O.  "Satellite school" means a charter school affiliated with
an operating charter school having a common governing board
and a similar program of instruction, but located at a different
site or in a different geographical area.

P.  "State Charter School Board" means the board
designated in Section 53A-1a-501.5.

Q. "Subaccount" means the Charter School Building
Subaccount consisting of funds provided under 53A-21-
401(5)(b).

R.  "Subaccount Committee" means the committee

established by the Superintendent under Section 53A-21-401(6).
S.  "Superintendent" means the State Superintendent of

Public Instruction as designated under 53A-1-301.
T.  "Urgent facility need" as provided in Section 53A-21-

401(5)(d) means an unexpected exigency that affects the health
and safety of students such as:

(1)  to satisfy an unforeseen condition that precludes a
school's qualification for an occupancy permit; or

(2)  to address an unforeseen circumstance that keeps the
school from satisfying provisions of public safety, public health
or public school code.

U.  "USOE" means the Utah State Office of Education.
V.  "Weighted Pupil Unit (WPU)" means the unit of

measure that is computed in accordance with the Minimum
School Program Act for the purpose of distributing revenue on
a uniform basis for each pupil.

R277-470-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision over
public education in the Board, Section 53A-1a-513 which
directs the Board to distribute funds for charter school students
directly to the charter school, Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities, and 20 U.S.C., Section 8063(3) which directs
the Board to submit specific information prior to charter
schools' receipt of federal funds.

B.  The purpose of this rule is to establish procedures for
authorizing, funding, and monitoring charter schools and for
repealing charter school authorizations.  The rule also
establishes timelines as required by law to provide for adequate
training for beginning charter schools and to ensure parent
involvement on charter school boards.

R277-470-3.  Maximum Authorized Charter School
Students.

A.  Local school boards may not approve district-chartered
schools unless they notify the State Charter School Board by
August 15 two years prior to opening of proposed district-
chartered schools and estimated numbers of students.

B.  The Board, in consultation with the State Charter
School Board, may approve schools, expansions and satellite
charter schools for the total number of students authorized
under 53A-1a-502.5

C.  District-chartered schools submitting applications shall
be considered with all new charters.

R277-470-4.  Charter School Orientation and Training.
A. Beginning with the 2006-2007 school year, all charter

school applicants shall attend orientation/training sessions
designated by the State Charter School Board.

B.  Orientation meetings shall be scheduled at least
quarterly and be held regionally or be available electronically,
as determined by the State Charter School Board.

C.  Charter schools and applicants that attend
orientation/training sessions shall be eligible for additional
funds, upon approval, in an amount to be determined by the
State Charter School Board provided through federal charter
school funds or a General Fund appropriation to the extent of
funds available. Charter school applicants that attend training
and orientation sessions may receive priority for approval from
the State Charter School Board and the Board.

D.  Orientation/training sessions shall provide information
including:

(1)  charter school implementation requirements;
(2)  charter school statutory and Board requirements;
(3)  charter school financial and data management

requirements;
(4)  charter school legal requirements;
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(5)  federal requirements for charter school funding; and
(6)  other items as determined by the State Charter School

Board.

R277-470-5.  New or Expanding Charter School Notification
to Prospective Students and Parents.

A.  All charter schools opening or expanding by at least ten
percent of overall enrollment or adding one or more grade levels
after July 1, 2007 shall notify all families consistent with the
schools' outreach plans described in the charter agreements of:

(1)  a new or expanding charter school's purpose, focus and
governance structure, including names and contact information
of governing board members;

(2)  the number of new students that will be admitted into
the school;

(3)  the proposed school calendar for the charter school;
(4)  the charter school's timelines for acceptance or

rejection of new students;
(5)  a State-approved student charter school application

(beginning with the 2008-09 school year);
(6)  procedures for transferring to or from a charter school,

together with applicable timelines; and
(7)  provide for payment, if required, of a one-time fee per

secondary school enrollment, not to exceed $5.00, consistent
with Section 53A-12-103.

B.  Beginning with charter schools that are opening or
expanding for the 2007-08 school year, charter schools shall
provide written notice of the information in R277-470-5A
consistent with the school's outreach plan and at least 150 days
before the proposed opening day of school beginning with the
2008-09 school year; or

C.  Beginning with charter schools that are opening or
expanding for the 2007-08 school year, charter schools shall
have an operative and readily accessible electronic website
providing information required under R277-470-5A in place,
and for schools opening after the 2007-08 school year at least
150 days before the proposed first day of school.  The
completed charter school website shall be provided to the State
Charter School Board at least 170 days prior to the proposed
opening day of school.  The State Charter School Board shall
require new charter schools to have websites that may be
reviewed by the State Charter School Board prior to the schools
posting the websites publicly.

R277-470-6.  Transfer Student Criteria.
A.  Charter schools shall allow students to transfer from

one charter school to another and enroll students only consistent
with Sections 53A-1a-506.5(2) through (6), including timelines.

B.  Charter schools shall provide notice to a withdrawing
student's school of residence consistent with Section 53A-1a-
506.5(5) and using USOE-designated transfer forms.

C.  Both charter schools and neighborhood schools shall
enroll students and exchange student information consistent
with 53A-1a-506.5(2)(c) and 53A-11-504 and using USOE-
designated transfer forms.

D.  Both charter schools and neighborhood schools shall
have policies that provide procedures for properly excluding
students and notifying students and parents under 53A-11-903
and 53A-11-904.

E.  Neither neighborhood schools nor charter schools may
discourage students from attending schools of choice in
violation of state or federal law.

F.  Neither charter schools nor neighborhood schools shall
be required to enroll students who have been properly excluded
from public schools under 53A-11-903 and 53A-11-904.

R277-470-7.  Timelines - Charter School Starting Date.
A.  The State Charter School Board shall accept a proposed

starting date from a charter school applicant, or the State Charter

School Board shall negotiate and recommend a starting date
prior to recommending final charter approval to the Board.

B.  A local or state-chartered school shall be approved by
November 30, two years prior to the school year it intends to
serve students in order to be eligible for state funds.

C.  A local or state-chartered school shall acquire a facility
and enter into a written agreement, or begin construction on a
new or existing facility no later than January 1 of the year the
school is scheduled to open.

D.  If students are not enrolled and attending classes by
October 1, a charter school shall not receive funding from the
state for that school year.

E.  Despite a charter school meeting starting dates, a
charter school shall be required to satisfy R277-419
requirements of 180 days and 990 hours of instruction time,
unless otherwise exempted by the Board under 53A-1a-511.

F.  The Board may, following review of information,
approve the recommended starting date or determine a different
charter school starting date after giving consideration to the
State Charter School Board recommendation.

R277-470-8.  Remedying Charter School Financial
Deficiencies.

A.  Upon receiving credible information of charter school
financial deficiencies, the State Charter School Board shall
immediately direct a review or audit through the charter school
governing board, by State Charter School Board staff, or by an
independent auditor hired by the State Charter School Board.

B.  The State Charter School Board or the Board through
the State Charter School Board may direct a charter school
governing board or the charter school administration to take
reasonable action to protect state or federal funds consistent
with Section 53A-1a-510.

C.  The State Charter School Board or the Board in
absence of the State Charter School Board action may:

(1)  allow a charter school governing board to hold a
hearing to determine financial responsibility and assist the
charter school governing board with the hearing process;

(2)  immediately terminate the flow of state funds; or
(3)  recommend cessation of federal funding to the school;
(4)  take immediate or subsequent corrective action with

employees who are responsible for financial deficiencies; or
(5)  any combination of the foregoing (1), (2), (3) and (4).
D.  The recommendation by the State Charter School

Board shall be made within 20 school days of receipt of
complaint of deficiency(ies).

E.  The State Charter School Board may exercise flexibility
for good cause in making recommendation(s) regarding
deficiency(ies).

F.  The Board shall consider and affirm or modify the State
Charter School Board's recommendation(s) for remedying a
charter school's financial deficiency(ies) within 60 days of
receipt of information from the State Charter School Board.

G.  In addition to remedies provided for in Section 53A-1a-
509, the State Charter School Board may provide for a
remediation team to work with the school.

R277-470-9.  Charter School Financial Practices and
Training.

A.  Charter school business and financial staff shall attend
USOE required business meetings for charter schools.

B.  Local charter school board members and directors shall
be invited to all applicable Board-sponsored training, meetings,
and sessions for traditional school district financial
personnel/staff if charter schools supply current staff
information and addresses and indicate the desire to attend.

C.  The Board shall work with other education agencies to
encourage their inclusion of charter school representatives at
training and professional development sessions.
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D.  A charter school shall appoint a business administrator
consistent with Sections 53A-1-302 and 303.  The business
administrator shall be responsible for the submission of all
financial and statistical information required by the Board.

E.  The Board may interrupt disbursements to charter
schools for failure to comply with financial and statistical
information required by law or Board rules.

F.  Charter schools are not eligible for necessarily existent
small schools funding under Section 53A-17a-109(2) and R277-
445.

G.  Charter schools shall comply with R277-471, Oversight
of School Inspections.

R277-470-10.  Procedures and Timelines for Schools
Chartered by Local Boards to Convert to Board-Chartered
Schools.

A.  A charter school chartered initially by a local board of
education shall notify the local board that it will seek Board
approval for a state conversion to its charter with adequate
notice for the local board to make staffing decisions.

B.  A locally chartered school shall operate successfully for
at least nine months prior to applying for conversion to a Board
chartered school, consistent with R277-470-4.

C.  A charter school shall submit an application to convert
from a locally chartered school to a Board chartered school to
the State Charter School Board; the State Charter School Board
shall provide an application for schools seeking to convert.

D.  The application may require some or all of the
following, depending upon the school's longevity, successful
operation and existing documentation at the USOE:

(1)  current board members and founding members;
(2)  audit and financial records:
(a)  record of state payments received;
(b)  record of contributions received by the school from

inception to date;
(c)  test scores, including calendar of testing;
(d)  current employees: identifying assignments and

licensing status, if applicable;
(e)  student lists, including home addresses or uniform

student identifiers for current students;
(f)  school calendar for previous school year and

prospective school year;
(g)  course offerings, if applicable;
(h)  affidavits, signed by all board members providing or

certifying (documentation may be required):
(i)  the school's nondiscrimination toward students and

employees;
(ii)  the school's compliance with all state and federal laws;
(iii)  that all information on application provided is

complete and accurate;
(iv)  that school meets/complies with all health and safety

codes/laws;
(v)  that the school is current with all required policies

(personnel, salaries, and fees), including board minutes for the
most recent three months;

(vi)  that the school is operating consistent with the school's
charter;

(vii)  the school's Annual Yearly Progress status under No
Child Left Behind;

(viii)  that there are no outstanding lawsuits or judgments
or identifying outstanding lawsuits filed or judgments against
the school;

(ix)  that the previous local board of education supports or
does not support conversion;

E.  Applications for conversion from locally chartered to
Board chartered shall be considered by the State Charter School
Board within 60 days of submission of complete applications,
including all required documentation.

F.  Following approval by the State Charter School Board,

proposals of charter schools seeking conversion approval shall
be submitted to the Board for review.

G.  If an applicant is not accepted for conversion, the State
Charter School Board shall provide adequate information for the
charter school to review and revise its proposal and reapply no
sooner than nine months from the previous conversion
application.

H.  The Board shall consider the conversion application
within 45 days of State Charter School Board approval, or next
possible monthly Board meeting, whichever is sooner.

I.  Final approval or denial of conversion is final
administrative action by the Board.

R277-470-11.  Charter Schools and NCLB Funds.
A.  Charter schools that desire to receive NCLB funds shall

comply with the requirements of R277-470-11.
B.  To obtain its allocation of NCLB formula funds, a

charter school shall complete all appropriate sections of the
Consolidated Utah Student Achievement Plan (CUSAP) and
identify its economically disadvantaged students in the October
upload of the Data Clearinghouse.

C.  If the school does not operate a federal school lunch
program, the school:

(1)  shall determine the economically disadvantaged status
for its students on the basis of criteria no less stringent than
those established by the U.S. Department of Agriculture for
identifying students who qualify for reduced price lunch for the
fiscal year in question; or

(2)  may use the Charter School Declaration of Household
Income form provided by the USOE for this purpose.

D.  A school which does not use the form shall maintain
equivalent documentation in its records, which may be subject
to audit.

R277-470-12.  Charter School Parental Involvement.
A.  Charter schools shall encourage and maintain active

involvement of parents of current charter school students.
B.  Beginning with the 2007-2008 school year, all charter

schools shall have at least one elected parent representative
chosen by and from parents of students currently attending the
charter school to serve on a rotating basis as a voting member
on the charter school's governing board with additional parents
of students currently attending the charter school totaling a
minimum of twenty-five percent of the governing board.

C.  A charter school's charter shall provide the election
process and selection process for selecting the required parent
representative(s) for the governing board and the rotating terms
for elected and identified parents.

D.  Charter schools that apply for School LAND Trust
funds shall have a majority of parents elected from parents of
students currently attending the charter school on the committee
designated to make decisions about School LAND Trust funds
consistent with R277-477-3D.

R277-470-13.  Charter School Oversight and Monitoring.
A.  The State Charter School Board shall provide direct

oversight to the state's board chartered schools, including:
(1)  creation of an accountability review process which

shall include:
(a)  approval of first year charter school accountability

plans which may consist of:
(i)  revised charter effectiveness goals or accountability

plan for elementary schools; or
(ii)  revised charter effectiveness goals or accountability

plan and official application for NAAS accreditation.
(b)  visit to charter school at least once during its first year

of operation;
(c)  visit(s) to charter school as determined in the review

process; and
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(d)  written reports to charter schools after each visit.
(2)  annual review of student achievement indicators for all

schools, disaggregated for various student subgroups;
(3)  quarterly review of summary financial records and

disbursements and student enrollment;
(4)  annual review conducted through site visits or random

audits of personnel matters such as employee licensure and
evaluations;

(5)  review and approval of first year charter school
accountability plans, which may be the charter effectiveness
goals or official application for NAAS accreditation;

(6)  regular review of other matters specific to effective
charter school operations as determined by the USOE charter
school staff; and

(7)  audits and investigations of claims of fraud or misuse
of public assets or funds.

B.  The Board retains the right to review or repeal charter
school authorization based upon factors that may include:

(1)  financial deficiencies or irregularities; or
(2)  persistently low student achievement inconsistent with

comparable schools; or
(3)  failure of the charter school to comply with state law,

Board rules, or directives; or
(4)  failure to comply with currently approved charter

commitments.
C.  All charter schools shall amend their charters to include

the following statement:
To the extent that any charter school's charter conflicts with

applicable federal or state law or rule, the charter shall be
interpreted and enforced to comply with such law or rule and all
other provisions of the charter school shall remain in full force
and effect.

D.  District charter school authorizers shall:
(1)  visit a charter school at least once during its first year

of operation;
(2)  visit a charter school as determined in the review

process; and
(3)  provide written reports to the charter schools after the

visits.

R277-470-14.  Approved Charter School Expansion.
A.  The following shall apply to requests for expansion for

approved and operating charter schools:
(1)  The school satisfies all requirements of state law and

Board rule.
(2)  The approved Charter Agreement shall provide for an

expansion consistent with the request; or
(3)  The charter school governing board has submitted a

formal amendment request to the State Charter School Board
that provides documentation that:

(a)  the school district in which the charter school is located
has been notified of the proposed expansion in the same manner
as required in Section 53A-1s-505(1);

(b)  the school can accommodate the expansion within
existing facilities or that necessary structures will be completed,
meeting all requirements of law and Board rule, by the proposed
date of operation;

(c)  the school currently satisfies all requirements of state
law and Board rule including adequate insurance, adequate
parental involvement, compliance with all fiscal requirements,
and adequate services for all special education students at the
school;

(d)  students at the school are performing on standardized
assessments at an acceptable level with stable scores or scores
showing an upward trend;

(e)  adequate qualified administrators and staff shall be
available to meet the needs of the increased number of students
at the time the expansion is implemented.

B.  The charter school governing board shall file a request

with the State Charter School Board for an expansion no later
than April 1 two years prior to the date of the proposed
implementation of the expansion.

C.  Expansion requests shall be considered by the State
Charter School Board as part of the total number of charter
school students allowed under 53A-1a-502.5(1).

R277-470-15.  Satellite School for Approved Charter
Schools.

A.  An existing charter school may submit an amendment
request to the State Charter School Board for a satellite school
no later than April 1 two years prior to the date of the proposed
implementation of the satellite if the charter school fully
satisfies the following:

(1)  The school currently satisfies all requirements of state
law and Board rule including adequate insurance, adequate
parental involvement, compliance with all fiscal requirements,
and adequate services for all special education students at the
school;

(2)  The school has operated successfully for at least three
years;

(3)  Students at the school are performing on standardized
assessments at an acceptable level with stable scores or scores
showing an upward trend;

(4)  The proposed satellite school will provide educational
services, assessment, and curriculum consistent with the
services, assessment, and curriculum currently being offered at
the existing charter school;

(5)  The school shall be financially stable; there have been
no repeat findings of deficiencies on required outside audits for
at least two consecutive years;

(6)  Adequate qualified administrators, including at least
one onsite administrator, and staff are available to meet the
needs of the proposed student population at the satellite site
school;

(7)  The school has had an audit by Charter School Section
staff regarding performance of the current charter agreement,
contractual agreements, and financial records; and

(8)  The school provides any additional information or
documentation requested by the Charter School Section staff or
the Board.

(9)  A satellite school that receives School LAND Trust
funds shall have a School LAND Trust committee and satisfy all
requirements for School LAND Trust committees consistent
with R277-477.

B.  The satellite school amendment request shall include
the following:

(1)  Written certification from the charter school governing
board that the charter school currently satisfies all requirements
of state law and Board rule;

(2)  A detailed explanation of the governance structure for
the satellite school, including appointed, elected and parent
representation on the governing board, parental involvement
and professional staff involvement in implementing the
educational plan.  The applicant charter school shall include at
least two voting parent members representing the parents of
students at the satellite school on its governing board; at least
one parent shall be elected by parents of students attending the
satellite school;

(3)  Information detailing the grades to be served, the
number of students to be served and general information
regarding the physical facilities anticipated to serve the school;

(4)  A detailed financial plan for the satellite school;
(5)  A signed acknowledgment by the charter school

governing board certifying board members' understanding that
a physical site for the building must be secured no later than
January 1 of the year the satellite school is scheduled to open;

(a)  the securing of the building site must be verified by a
real estate closing document, signed lease agreement, or other
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contract indicating a right of occupancy;
(b)  failure to secure a site by the required date may, at the

discretion of the State Charter School Board, delay the opening
of the satellite school for at least one academic year.

(6)  Notification to both the school district in which the
charter school is located and the school district of the proposed
satellite school location in the same manner as required in
Section 53A-1a-505(1);

(7)  Written certification that no later than 15 days after
securing a building site, the charter school governing board shall
notify the school district in which the charter school satellite
school is located of the school location, grades served, and
anticipated enrollment by grade with a copy of the notification
sent to the State Charter School Board; and

(8) A signed acknowledgment by the charter school
governing board that the board understands the satellite school
shall be held accountable for its own AYP report and
disaggregated financial data and reports.

C.  The approval of the satellite school by the State Charter
School Board requires ratification by the State Board of
Education and will expire 24 months following such ratification
if a building site has not been secured for the satellite school.

D.  A charter school may not apply for more than three
satellite locations.

R277-470-16.  Transportation.
A.  Charter schools are not eligible for to-and-from school

transportation funds.
B.  A charter school that provides transportation to students

shall comply with Utah law Section 53-8-211.
C.  A school district may provide transportation for charter

school students on a space-available basis on approved routes.
(1)  School districts may not incur increased costs or

displace eligible students to transport charter school students.
(2)  A charter school student shall board and leave the bus

only at existing designated stops on approved bus routes or at
identified destination schools.

(3)  A charter school student shall board and leave the bus
at the same stop each day.

(4)  Charter school students and their parents who
participate in transportation by the school district as guests shall
receive notice of applicable district transportation policies and
may forfeit with no recourse the privilege of transportation for
violation of the policies.

R277-470-17.  Charter School Building Subaccount.
A.  The Board shall establish or reauthorize a Subaccount

Committee consistent with 53A-21-401(6) by July 15 annually.
(1)  The Superintendent, on behalf of the Board, may

annually accept nominations of individuals who meet the
qualifications of 53A-21-401(6)(a) from interested parties,
including individuals desiring to nominate themselves, before
June 1.  The Board shall determine an appropriate number of
Subaccount Committee members based upon nominations.

(2)  The governor shall nominate one or more individuals
who meet the qualifications of 53A-21-401(6)(a) before June 1.

(3)  Subaccount Committee members shall serve three year
terms, beginning in June 2007. If revolving loan account funds
continue to be available, the Board shall appoint at least two
additional members in June 2008, to ensure continuity of the
committee.

B.  The Subaccount Committee shall develop and the
USOE shall make available a loan application that includes
criteria designated under Sections 53A-21-401(6)(b) and (8).

C.  The Subaccount Committee shall include other criteria
or information from loan applicants that the committee or the
Board determines to be necessary and helpful in making final
recommendations to the Superintendent, the State Charter
School Board and the Board.  The Subaccount Committee shall

also establish terms and conditions for loan repayment.
D.  Applications for loans shall be accepted on an ongoing

basis, subject to eligibility criteria and availability of funding.
(1)  To apply for a loan, a charter school shall submit the

information requested on the Board's most current loan
application form together with the requested supporting
documentation.

(2)  The application shall include a resolution from the
governing board of the charter school that the governing board,
at a minimum:

(a)  agrees to enter into the loan as provided in the
application materials;

(b)  agrees to the interest established by the Subaccount
Committee and repayment schedule of the loan designated by
the Subaccount Committee and the Board;

(c)  agrees that loan funds shall only be used consistent
with the purposes of Section 53A-21-401(5)(c) and the purpose
of the approved charter;

(d)  agrees to any and all audits or financial reviews
ordered by the Subaccount Committee or the Board;

(e)  agrees to any and all inspections or reviews ordered by
the Subaccount Committee or the Board;

(f)  understands that repayment, including interest, shall be
deducted automatically from the charter school's monthly fund
transfers, as appropriate.

E.  The Subaccount Committee shall not make
recommendations to the Superintendent, the State Charter
School Board or the Board until the committee receives
complete and satisfactory information from the applicant and the
Subaccount Committee has reached a majority recommendation.

F.  The submission of intentionally false, incomplete or
inaccurate information from a loan applicant shall result in
immediate cancellation of any previous loan(s), the requirement
for immediate repayment of any funds received, denial of
subsequent applications for a 12 month period from the date of
the initial application, and possible Board revocation of a
charter.

G.  The Superintendent, in consultation with USOE and
State Charter Board staff, shall review recommendations from
the Subaccount Committee and make final recommendations to
the Board.

H.  The Superintendent shall submit final recommendations
from the Subaccount Committee to the Board no more than 60
days after submission of all information and materials from the
loan applicant to the Subaccount Committee.

I.  The Board may request additional information from loan
applicants or a reconsideration of a recommendation by the
Subaccount Committee.

J.  The Board's approval or denial of loan applications
constitutes the final administrative action in the charter school
building revolving loan process.

R277-470-18.  Appeals Criteria and Procedures.
A.  Only an operating charter school, a charter school that

has been recommended by the State Charter School Board to the
Board, or a charter school applicant that has met State Charter
School Board requirements for review by the full State Charter
School Board, may appeal State Charter School Board
administrative decisions or recommendations to the Board.

B.  Only the following State Charter School Board
administrative decisions or recommendations may be appealed
to the Board:

(1)  recommendation for termination of a charter;
(2)  recommendation for denial of expansions or satellite

schools;
(3)  recommendation for denial of local charter board

proposed changes to approved charters;
(4)  recommendation for denial or withholding of funds

from local charter boards; and
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(5)  recommendation for denial of a charter.
C.  No other issues may be appealed.
D.  Appeals procedures and timelines
(1)  The State Charter School Board shall, upon taking any

of the administrative actions under R277-470-17A:
(a)  provide written notice of denial to the charter school or

approved charter school;
(b)  provide written notice of appeal rights and timelines to

the local charter board chair or authorized agent; and
(c)  post information about the appeals process on the State

Charter School Board website and provide training to
prospective charter school board members and staff regarding
the appeals procedure.

(2)  A local charter school board chair or authorized agent
(appellant) may submit a written appeal to the State
Superintendent within 14 calendar days of the State Charter
School Board administrative action or recommendation.

(3)  The Superintendent shall, in consultation with the
Board chair, designate three to five Board members and a
hearing officer, who is not a Board member, to act as an
objective hearing panel.

(4)  The hearing officer, in consultation with the
Superintendent, shall set a hearing date and provide notice to all
parties, including the State Charter School Board staff and State
Charter School Board.

(5)  The Hearing shall be held no more than 45 days
following receipt of the written appeal.

(6)  The hearing officer shall establish procedures that
provide fairness for all parties, which may include:

(a)  a request for parties to provide a written explanation of
the appeal and related information and evidence;

(b)  a determination of time limits and scope of testimony
and witnesses;

(c)  a determination for recording the hearing;
(d)  preliminary decisions about evidence; and
(e)  decisions about representation of parties.
(7)  The hearing panel shall make written findings and

provide an appeal recommendation to the Board no more than
10 calendar days following the hearing.

(8)  The Board shall take action on the hearing report
findings at the next regularly scheduled Board meeting.

(9)  The recommendation of the State Charter School
Board shall be in place pending the conclusion of the appeals
process, unless the Superintendent in her sole discretion,
determines that the State Charter School Board's
recommendation or failure to act presents a serious threat to
students or an imminent threat to public property or resources.

(10)  All parties shall work to schedule and conclude
hearings as fairly and expeditiously as possible.

(11)  The Board's acceptance or rejection of the hearing
report is the final administrative action on the issue.

R277-470-19.  Miscellaneous Provisions.
A.  The State Charter School Board and the Board shall, in

the recommendation and approval process, consider and may
give priority to charter school applications that target
underserved student populations, among traditional public
schools and operating charter schools.

(1)  Underserved student populations may include low
income students, students with disabilities, English Language
Learners (ELL), or students in remote areas of the state who
have limited access to the full range of academic courses;

(2)  Priority may also be given to charter school applicants
for proposed schools that do not have other charter schools
within the school district; and

(3)  To be given priority, the charter school application and
proposed employee and site information shall support the
school's designated focus.

B.  The State Charter School Board shall provide a form on

its website for individuals to report threats to health, safety, or
welfare of students consistent with 53A-1a-510(3).

(1)  Individuals making reports shall be directed to report
suspected criminal activity to local law enforcement and
suspected child abuse to local law enforcement or the Division
of Child and Family Services consistent with 62A-4a-403 and
53A-11-605(4).

(2)  Additionally, Individuals may report threats to the
health, safety, or welfare of students to the local charter board.

(a)  reports shall be made in writing;
(b)  reports shall be timely;
(c)  anonymous reports shall not be reviewed further.
(3)  Local charter boards shall verify that potential criminal

activity or suspected child abuse has been reported consistent
with state law and this rule.

(4)  Local charter boards shall act promptly to investigate
disciplinary action, if appropriate, against students who may be
participants in threatening activities or take appropriate and
reasonable action to protect students or both.

KEY:  education, charter schools
October 8, 2008 Art X, Sec 3
Notice of Continuation October 10, 2008 53A-1a-515

53A-1a-505
53A-1a-513
53A-1a-502

53A-1-401(3)
53A-1a-510
53A-1a-509

41-6-115
53A-1a-506
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53A-1a-519
53A-1a-520
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R277.  Education, Administration.
R277-473.  Testing Procedures.
R277-473-1.  Definitions.

A.  "Advanced English Language Learner student" means
the student understands and speaks conversational and academic
English language. The student demonstrates reading
comprehension and writing skills but may need continued
support when engaged in complex academic tasks that require
increasingly academic language.  The student is identified at the
A level on the UALPA but not proficiency on the English
Language Arts (ELA) CRT.

B.  "Basic skills course" means those courses specified in
Utah law for which CRT testing is required.

C.  "Board" means the Utah State Board of Education.
D.  "Criterion Reference Test (CRT)" means a test to

measure performance against a specific standard.  The meaning
of the scores is not tied to the performance of other students.

E.  "CS" means the USOE Computer Services section.
F.  "Days" for purposes of this rule means calendar days

unless specifically designated otherwise in this rule.
G.  "Direct Writing Assessment (DWA)" means a USOE-

designated test to measure writing performance for students in
grades six and nine.

H.  "Emergent English Language Learner student" means
the student understands and responds to basic social
conventions, simple questions, simple directions, and
appropriate level text. In general, the student speaks, reads, and
writes using single phrases or sentences with support. The
student may begin to use minimal academic vocabulary with
support and participates in classroom routines.  The student is
identified at the E level on the UALPA.

I.  "Intermediate English Language Learner student" means
the student understands and speaks conversational and academic
English with decreasing hesitancy and difficulty. The student is
developing reading comprehension and writing skills, with
support. The student's English literacy skills allow for
demonstration of academic knowledge.  The student reads and
writes independently for personal and academic purposes, with
some persistent errors. The student is identified at the I level on
the UALPA.

J.  "Last day of school" means the last day classes are held
in each school district/charter school.

K.  "Norm-reference Test (NRT)" means a test where the
scores are based on comparisons with a nationally representative
group of students in the same grade.  The meaning of the scores
is tied specifically to student performance relative to the
performance of the students in the norm group under very
specific testing conditions.

L.  "Pre-Emergent English Language Learner student"
means the student has limited or no understanding of oral or
written English, therefore will be participating by listening. The
student may demonstrate comprehension by using a few isolated
words or expressions of speech. The student typically draws,
copies, or responds verbally in his native language to simple
commands, statements and questions. The student may begin to
understand language in the realm of basic communication.
Reading and writing is significantly below grade level. The
student is identified at the P level on the UALPA.

M. "Protected test materials" means consumable and
nonconsumable test booklets, test questions (items), directions
for administering the assessments and supplementary assessment
materials (e.g., videotapes) designated as protected test materials
by the USOE. Protected test materials shall be used for testing
only and shall be secured where they can be accessed by
authorized personnel only.

N.  "Raw test results" means number correct out of number
possible, without scores being equated and scaled.

O. "Standardized tests" means tests required, consistent
with Sections 53A-1-601 through 53A-1-611, to be

administered to all students in identified subjects at the specified
grade levels.

P.  "Utah Academic Proficiency Assessment (UALPA)"
means a USOE-designated test to determine the academic
proficiency and progress of English Language Learner students.

Q.  "Utah Alternative Assessment (UAA)" means a USOE-
designated test to measure students with disabilities with severe
cognitive disabilities.

R.  "Utah Basic Skills Competency Test (UBSCT)" means
a USOE-designated test to be administered to Utah students
beginning in the tenth grade to include components in reading,
writing, and mathematics.  Utah students shall satisfy the
requirements of the UBSCT, in addition to state and school
district/charter school graduation requirements, prior to
receiving a high school diploma that indicates a passing score
on all UBSCT subtests.

S.  "USOE" means the Utah State Office of Education.

R277-473-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-603(3) which directs the
Board to adopt rules for the conduct and administration of the
testing programs and Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to provide specific standards
and procedures by which school districts/charter schools shall
handle and administer standardized tests.

R277-473-3.  Time Periods for Administering and Returning
Materials.

A.  School districts/charter schools shall administer
assessments required under Section 53A-1-603 according to the
following schedule:

(1)  All CRTs and UAAs (elementary and secondary,
English language arts, math, science) shall be given in a six
week window beginning six weeks before the last Monday of
the end of the course.

(2)  The Utah Basic Skills Competency Test shall be given
Tuesday, Wednesday, and Thursday of the first week of
February and Tuesday, Wednesday, and Thursday of the third
week of October.

(3)  Sixth and ninth grade Direct Writing Assessment shall
be given in a three week window beginning at least 14 weeks
prior to the last day of school.

(4)  The UALPA shall be administered to all English
Language Learner students identified as Pre-Emergent,
Emergent, Intermediate and Advanced, or enrolled for the first
time in the school district at any time during the school year.
The test shall be administered once a year to show progress.
The testing window is the school year.

B.  School districts shall require that all schools within the
school district or charter schools administer NRTs within the
time period specified by the USOE and the publisher of the test.

C.  School districts/charter schools shall submit all answer
sheets for the CRT and NRT tests to the CS Section of the
USOE for scanning and scoring as follows:

(1)  School districts/charter schools shall return CRT, UAA
and DWA answer sheets to the USOE no later than five working
days after the last day of the testing window.

(2)  School districts/charter schools shall return NRT
answer sheets to the USOE no later than five working days after
the last day of the testing time period specified by the publisher
of the test.

(3)  School districts/charter schools shall return UBSCT
answer sheets to the USOE no later than three days after the
final make-up day.

(4)  School districts/charter schools shall return UALPA
answer sheets to the USOE no later than May 15 for traditional
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schedule schools and June 15 for year-round schedule schools
beginning with the 2007-08 school year.

D.  When determining the date of testing, schools on
trimester schedules shall schedule the testing at the point in the
course where students have had approximately the same amount
of instructional time as students on a regular schedule and
provide the schedule to the USOE.  Basic skills courses ending
in the first trimester of the year shall be assessed with the
previous year's form of the CRTs.

E.  Makeup opportunities shall be provided to students for
the Utah Basic Skills Competency Test according to the
following:

(1)  Students shall be allowed to participate in makeup tests
if they did not participate to any degree in the Utah Basic Skills
Competency Test or subtest(s) of the Utah Basic Skills
Competency Test.

(2)  School districts/charter schools shall determine
acceptable reasons for student makeup eligibility which may
include absence due to serious illness, absence due to family
emergency, or absence due to death of family member or close
friend.

(3)  School districts/charter schools shall provide a makeup
window not to exceed five days immediately following the last
day of each administration of the Utah Basic Skills Competency
Test.

(4)  School districts/charter schools shall determine and
notify parents in an appropriate and timely manner of dates,
times, and sites of makeup opportunities for the Utah Basic
Skills Competency Test.

R277-473-4.  Security of Testing Materials.
A.  All test questions and answers for all standardized tests

required under Sections 53A-1-601 through 53A-1-611, shall be
designated protected, consistent with Section 63G-2-305(5),
until released by the USOE.  A student's individual answer sheet
shall be available to parents under the federal Family
Educational Rights and Privacy Act (FERPA), 20 USC, Sec.
1232g; 34 CFR Part 99).

B.  The USOE shall maintain a record of all of the
protected test materials sent to the school districts/charter
schools.

C.  Each school district/charter school shall maintain a
record of the number of booklets of all protected test materials
sent to each school in the district and charter school, and shall
submit the record to USOE upon request.

D.  Each school district/charter school shall ensure that all
test materials are secured in an area where only authorized
personnel have access, or are returned to USOE following
testing as required by the USOE.  Individual educators shall not
retain test materials, in either paper or electronic form beyond
the time period allowed for test administration.

E.  Individual schools within a school district and charter
schools shall secure or return paper test materials within three
working days of the completion of testing.  Electronic testing
materials shall be secured between administrations of the test,
and shall be removed from teacher and student access
immediately following the final administration of the test.

F.  The USOE shall ensure that all test materials sent to a
school district/charter school are returned as required by USOE,
and may periodically audit school districts/charter schools to
confirm that test materials are properly accounted for and
secured.

G.  School district/charter school employees and school
personnel may not copy or in any way reproduce protected test
materials without the express permission of the specific test
publisher, including the USOE.

R277-473-5.  Format for Electronic Submission of Data.
A.  CS shall communicate regularly with school

districts/charter schools regarding required formats for
electronic submission of any required data.

B.  School districts/charter schools shall ensure that any
computer software for maintaining school district/charter school
data is, or can be made, compatible with CS requirements and
shall report data as required by the USOE.

R277-473-6.  Format for Submission of Answer Sheets and
Other Materials.

A.  The USOE shall provide a checklist to each school
district/charter school with directions detailing the format in
which answer documents are to be collected, reviewed, and
returned to the USOE.

B.  Each school district/charter school shall verify that all
the requirements of the testing checklist have been met.

C.  CRT data may be submitted in batches in cooperation
with the assigned CS data technician.

R277-473-7.  Timing for Return of Results to School
Districts/Charter Schools.

A.  Scanning and scoring shall occur in the order data is
received from the school districts/charter schools.

B.  Consistent with Utah law, raw test results from all
CRTs shall be returned to the school before the end of the
school year.

C.  Each school district/charter school shall check all test
results for each school within the district and charter school and
for the school district as a whole, verify their accuracy with CS,
and certify that they are prepared for publication within two
weeks of receipt of the data.  Except in compelling
circumstances, as determined by the USOE, no changes shall be
made to school or school district data after this two week period.
Compelling circumstances may include:

(1)  a natural disaster or other catastrophic occurrence (e.g.,
school fire) that precludes timely review of data; and

(2)  resolution of a professional practices issue that may
impede reporting of the data.

D.  School districts/charter schools shall not release data
until authorized to do so by the USOE.

R277-473-8.  USOE and School Responsibilities for Crisis
Indicators in State Assessments.

A.  Students participating in state assessments may reveal
intentions to harm themselves or others, that the student is at
risk of harm from others, or may reveal other indicators that the
student is in a crisis situation.

B.  The USOE shall notify the school principal, counselor
or other school or school district personnel who the USOE
determines have legitimate educational interests, whenever the
USOE determines, in its sole discretion, that a student answer
indicates the student may be in a crisis situation.

C.  As soon as practicable, the school district
superintendent/charter school director, or designee shall be
given the name of the individual contacted at the school
regarding a student's potential crisis situation.

D.  The USOE shall provide the school and district with a
copy of the relevant written text.

E.  Using their best professional judgment, school
personnel contacted by USOE shall notify the student's parent,
guardian or law enforcement of the student's expressed
intentions as soon as practical under the circumstances.

F.  The text provided by USOE shall not be part of the
student's record and the school shall destroy any copies of the
text once the school or district personnel involved in resolution
of the matter determine the text is no longer necessary.  The
school principal shall provide notice to the USOE of the date
the text is destroyed.

G.  School personnel who contact a parent, guardian or law
enforcement agency in response to the USOE's notification of
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potential harm shall provide the USOE with the name of the
person contacted and the date of the contact within three
business days from the date of contact.

R277-473-9.  Standardized Testing Rules and Professional
Development Requirement.

A.  It is the responsibility of all educators to take all
reasonable steps to ensure that standardized tests reflect the
ability, knowledge, aptitude, or basic skills of each individual
student taking standardized tests.

B.  School districts/charter schools shall develop policies
and procedures consistent with the law and Board rules for
standardized test administration, make them available and
provide training to all teachers and administrators who shall
administer state tests.

C.  At least once each school year, school districts/charter
schools shall provide professional development for all teachers,
administrators, and standardized test administrators concerning
guidelines and procedures for standardized test administration,
including teacher responsibility for test security and proper
professional practices.

D.  School district/charter school assessment staff shall use
the Testing Ethics Policy Power Point presentation and the
Testing Ethics booklet developed by the USOE, available on the
USOE Assessment homepage in providing training for all test
administrators/proctors.

E.  Each and every test administrator/proctor shall
individually sign a Testing Ethics signature page also available
on the USOE Assessment homepage.

F.  All teachers and test administrators shall conduct test
preparation, test administration, and the return of all protected
test materials in strict accordance with the procedures and
guidelines specified in test administration manuals, school
district/charter school rules and policies, Board rules, and state
application of federal requirements for funding.

G.  Teachers, administrators, and school personnel shall
not:

(1)  provide students directly or indirectly with specific
questions, answers, or the subject matter of any specific item in
any standardized test prior to test administration;

(2)  copy, print, or make any facsimile of protected testing
material prior to test administration without express permission
of the specific test publisher, including USOE, and school
district/charter school administration;

(3)  change, alter, or amend any student answer sheet or
any other standardized test materials at any time in such a way
as to alter the student's intended response;

(4)  use any prior form of any standardized test (including
pilot test materials) that has not been released by the USOE in
test preparation without express permission of the specific test
publisher, including USOE, and school district/charter school
administration;

(5)  violate any specific test administration procedure or
guideline specified in the test administration manual, or violate
any state or school district/charter school standardized testing
policy or procedure;

(6)  knowingly and intentionally do anything that would
inappropriately affect the security, validity, or reliability of
standardized test scores of any individual student, class, or
school;

H.  Violation of any of these rules may subject licensed
educators to possible disciplinary action under Rules of
Professional Practices and Conduct for Utah Educators, R686-
103-6(I).

KEY:  educational testing
November 7, 2007 Art X Sec 3
Notice of Continuation May 9, 2005 53A-1-603(3)

53A-1-401(3)
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R277.  Education, Administration.
R277-477.  Distribution of Funds from the School Trust
Lands Account and Implementation of the School LAND
Trust Program.
R277-477-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Fall Enrollment Report" means the audited census of

students registered in Utah public schools as reported in the
audited October 1 Fall Enrollment Report from the previous
year.

C.  "Funds" means interest and dividend income as defined
under Section 53A-16-101.5(2).

D.  "Interest and Dividends Account" means an account
created under Section 53A-16-101 established to collect interest
and dividends from the permanent State School Fund until the
end of the fiscal year at which time the funds are distributed to
school districts through the School LAND Trust Program.

E. "Student" means a child in public school grades
kindergarten through twelve counted on the audited October 1
Fall Enrollment Report of the school district, charter school, or
USDB.

F.  "USDB" means the Utah Schools for the Deaf and the
Blind.

G.  "USOE" means the Utah State Office of Education.

R277-477-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which places general control and supervision of the
public school system under the Board, by Section 53A-16-
101.5(3)(c) which allows the Board to adopt rules regarding the
time and manner in which the student count shall be made for
allocation of school trust land funds, and by Section 53A-1-
401(3) which allows the Board to adopt rules in accordance with
its responsibilities.

B.  The purpose of this rule is to:
(1)  provide direction in the distribution of interest and

dividends from the Interest and Dividends Account created in
Section 53A-16-101 and funded in Section 53A-16-101.5(2)
through school districts;

(2) provide a process for the dissemination of accurate and
uniform information to the Legislature, Board, local school
boards schools, the School and Institutional Trust Lands
Administration, State Treasurer, State Director of Finance,
USOE, and others as necessary to facilitate effective
administration and implementation of the School LAND Trust
Program; and

(3)  determine the time and manner in which the student
count shall be made for allocation of the monies as provided in
Section 53A-16-101.5(3)(c).

R277-477-3.  Distribution of Funds -- Determination of
Proportionate Share.

A.  Funds shall be distributed to school districts and charter
schools as provided under Section 53A-16-101.5(3)(a).  The
distribution shall be based on the state's total fall enrollment as
reflected in the audited October 1 Fall Enrollment Report from
the previous school year.

B.  Each school district and the USOE, with regard to
charter schools and the USDB, shall distribute funds received
under R277-477-3A to each school within each school district
or to each charter school and USDB on an equal per student
basis.

C.  Local school boards and the USOE may adjust
distributions, maintaining an equal per student distribution for
school openings and closures and for boundary changes
occurring after the audited October 1 Fall Enrollment Report of
the prior year.

D.  All public non-charter schools receiving funds shall
have a school community council as required by Sections 53A-

1a-108, and a current school plan for enhancing or improving
academic excellence consistent with Section 53A-16-101.5
approved by the local school board.

E.  All charter schools shall have a committee consisting of
a majority of parents elected from parents of students currently
attending the charter school that is designated to make decisions
about the School LAND Trust funds, and a current school plan
for enhancing or improving academic excellence consistent with
Section 53A-16-101.5 approved by the State Charter School
Board for state chartered schools.

F.  The plan shall be electronically submitted to the USOE
on the School LAND Trust Program website.

G. All charter schools shall be considered collectively as a
school district to receive a base amount under Section 53A-16-
101.5(3)(a)(i).

H.  The USDB shall receive the average statewide per pupil
base amount as the school's base allocation.

I.  In order to receive its allocation, a school shall satisfy
the requirements of Section 53A-16-101.5(4-7).

J.  Plans shall include specific academic goals, steps to
meet those goals, measurements to assess improvement and
specific expenditures to implement plans that may include
purchase of workbooks, textbooks, professional development,
computer hardware and software, library and media supplies, or
supplement funding for aides, teachers and specialists, and other
tools for student academic improvement consistent with Section
53A-16-101.5(5).

K.  Income from the Interest and Dividends Account shall
be distributed to school districts after the close of the state fiscal
year as the USOE receives the funds in the Interest and
Dividends Account within the Uniform School Fund.

L.  Each school board shall ensure timely distribution of
the funds to schools with plans approved by the local school
board.

M.  When approving school plans on the School LAND
Trust Program website, school district personnel shall report the
meeting date(s) when the local school board approved the plans.

N.  Funds not used in the school approved plan may be
carried over by the school to the next school year and added to
the School LAND Trust Program funds available for
expenditure in that school the following year.  Schools shall
provide an explanation for any carry over that exceeds one-third
of the school's allocation in the school plan or report.

O.  School LAND Trust Program funds shall be focused on
the school's critical academic needs.

(1) School LAND Trust Funds shall only be used to
directly impact instruction and enhance academic excellence in
reading, writing, mathematics, science, social studies,
technology, fine arts, foreign language, and career education in
high schools.

(2)  Expenditures to aid students in recovering academic
credits, assisting students in completion and recovery of credits
towards graduation, study skill classes and college entrance
exam preparation classes are appropriate academic uses of the
specific School LAND Trust Program funds.

(3)  Programs to improve school climate, provide security,
address behavioral issues, prevent bullying, permanent
auditorium audio systems, and other non-academic school needs
are not eligible for funding from the School LAND Trust
Program.

(4)  Student incentives shall be academic and the total may
not exceed $1000, or four percent of the School LAND Trust
Program funds, whichever is less.  Examples of academic
incentives include academic field trips, flashcards, books, or
student planners.

(5)  Schools for individuals with disabilities may use funds
as needed to directly impact and improve student performance
according to the Individual Education Plan (IEP)of the students.

P.  Funds from the School LAND Trust Program that are
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expended inconsistent with the requirements and academic
intent of the law, inconsistent with R277-477, or inconsistent
with the original school board/charter board approval shall be
withheld by the USOE in subsequent years until the
misappropriated funds have been restored.

Q.  Schools serving only youth in custody may form
committees and submit plans to the district serving the students.
Youth in custody schools shall receive the same per pupil
distribution as other schools in the district providing services.

R.  Plans submitted by charter schools shall be prepared,
submitted and approved by the charter school committee
established in R277-470-9D, requiring a majority of elected
parents to serve on the committee, and then submitted first to the
local charter school board, then to the local school board for
approval, if the school is chartered by the district, or to the State
Charter School Board if the school is chartered by the Board.

S.  Plans submitted by the USDB governing board shall be
reviewed and approved by the State Superintendent or designee.

R277-477-4.  Information to USOE.
A.  Information on each school's plan to address critical

academic needs shall be completed via the School LAND Trust
Program website maintained through the USOE for accurate and
uniform reporting.

B.  To facilitate submission of information by schools, each
school board shall establish a timeline for timely submission of
information and a district submission date for the district
schools not later than May 15 of each year.

C.  Timelines shall allow for school committee
reconsideration and editing of the school plan following local
school board requested changes.

D.  USOE staff shall visit ten percent of the schools
receiving funds from the School LAND Trust Program annually
to discuss the program and website, receive information and
suggestions, provide training, answer questions and review
implementation of the plans and reported purchases.

E.  USOE staff shall read school plans and reports for
compliance with the law.

F.  School districts wishing to submit information to the
School LAND Trust website through a comprehensive
electronic plan shall meet the parameters for programming and
data entry required by the USOE.  They shall review School
LAND Trust plans on the USOE website prior to local school
board approval to ensure information consistent with the law has
been downloaded by individual schools into the electronic plan
visible on the School LAND Trust Program website.

G.  Charter school and school district business
administrators shall enter financial data relating to the School
LAND Trust Program on the School LAND Trust Program
website at the time they prepare and submit Annual Program
Report (APR) data to the USOE.  The appropriate data shall
appear in the final reports submitted online by school
community councils for reporting to parents as required in
Section 53A-1a-108.

H.  The financial data shall include:
(1)  the annual distribution received by each school (the

sum of the distributions to schools within a school district
equals the total distributed to the school district by the USOE);

(2)  expenditures made by each school from revenues
received from the School LAND Trust in the prior fiscal year.

I.  Expenditures made after the close of the fiscal year shall
be accounted for as expenditures in the following fiscal year.

J.  The financial report in each school final report shall be
consistent with the narrative submitted by that school
community council or charter committee.

KEY:  schools, trust lands funds
October 8, 2008 Art X Sec 3
Notice of Continuation November 23, 205035A-16-101.5(3)(c)
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R277.  Education, Administration.
R277-486.  Professional Staff Cost Program.
R277-486-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators. The file includes
information such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.
C.  "ESEA" means the Elementary and Secondary

Education Act, also known as the No Child Left Behind Act,
P.L. 107-110, Title I, Part A, Subpart 1, Sec. 1119, January 8,
2002.

D.  "FTE" means full time equivalent.
E.  "Local Education Agency (LEA)" means any

organizational unit of the public education system existing under
state law as either a traditional school district or a charter school
authorized under Section 53A-1a-502.

F.  "National Board certified educator" means an educator
who has been certified by the National Board for Professional
Teaching Standards (NBPTS) by successfully completing a
three-year process that may include national content-area
assessment, an extensive portfolio, and assessment of video-
taped classroom teaching experience.

G.  "USOE" means Utah State Office of Education.
H.  "Weighted Pupil Unit (WPU)" means the unit of

measure that is computed in accordance with the Minimum
School Program Act for the purpose of determining the costs of
a program on a uniform basis for each school district.

R277-486-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3, which vests general control and supervision of public
education in the Board, by Section 53A-17a-107(2) which
authorizes the Board to adopt a rule to require a certain
percentage of a district's professional staff to be licensed in the
area in which the teacher teaches in order for the district to
receive full funding under the state statutory formula, and by
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to satisfy statutory
percentages of licensed staff and support LEAs in recruiting and
retaining highly educated and experienced educators for
instructional, administrative and other types of professional
employment in public schools.

R277-486-3.  Eligibility to Receive WPUs for Professional
Staff.

A.  LEAs shall receive WPUs in accordance with the
formula provided in Section 53A-17a-107(1)(a):

(1)  only for those educators who hold at least a bachelors
degree; and

(2)  only to the extent that such educators are qualified to
work in the area to which they are assigned consistent with
R277-520.  For example, an educator who is employed full time
but is appropriately qualified in only 75% of his assignments
would count for only 0.75 FTEs in the calculation of WPUs.

(3)  In order to receive full (100%) funding, an LEA shall
have an appropriately qualified educator in every assignment.

B.  An educator who is identified as qualified under R277-
520 is not necessarily highly qualified for ESEA purposes.

C.  LEAs shall not receive WPUs for interns in their second
or subsequent years nor for paraprofessionals in any assignment.

R277-486-4.  Acceptable Experience.
A.  Educator experience for purposes of this rule shall be

measured in one-year increments.
B.  An educator shall be credited with one year of

experience for every school year in which he is employed at
least half-time (0.5 FTE) in an instructional or administrative
position in any public school in the State of Utah or in any
regionally accredited:

(1)  public school outside of the State of Utah;
(2)  private school; or
(3)  institution of higher education.
C.  To obtain credit under Subsection B(1) through (3), the

LEA which employs the educator shall submit to the USOE
acceptable documentation verifying such experience, including
documentation of the school's or institution's regional
accreditation.

D.  Employment in a prekindergarten position shall not be
acceptable for this purpose, unless the educator is employed in
a special education position in an accredited school.

E.  Unpaid volunteer service, paid consulting, employment
in non-instructional or non-administrative positions in a school
setting, and time as a school intern shall not be acceptable
experience under this rule.

F.  Documentation of an educator's experience in a private
school or institution of higher education may be required by
USOE staff to determine relevance of experience.

R277-486-5.  Acceptable Training.
Acceptable training under this rule may include:
A.  Any degree at the bachelors level or above or credit

beyond the current degree from a:
(1)  regionally accredited institution of higher education;

or
(2)  postsecondary degree-granting institution accredited by

any of the national accrediting agencies recognized by the
United States Department of Education.

B.  Any professional development activity consistent with
R277-501 and approved in writing by the USOE.

R277-486-6.  Mapping Degree Summary Data to Statutory
Formula.

A.  To ensure consistency in applying data from CACTUS
to the formula, the following mapping of the relevant two-digit
CACTUS Degree Summary codes to the five columns of the
Professional Staff Cost formula table in Section 53A-17a-
107(1)(a) shall be used:

(1)  03 = Bachelor's Degree;
(2)  04 or 05 = Bachelors + 30 quarter hours or 20 semester

hours;
(3)  06 = Master's Degree;
(4)  07 or 08 = Master's Degree + 45 quarter hours or 30

semester hours;
(5)  09 = Doctorate.
B.  A district shall be credited for an individual with

National Board certification at the doctorate level.

R277-486-7.  Data Sources.
A.  For LEAs that were in operation in the prior year, data

shall be used from June 30 update of CACTUS as required by
R277-484-3(c).

B.  For LEAs that were not in operation in the prior year,
data shall be used from November 1 update of CACTUS as
required by R277-484-3(I).

KEY:  professional staff
January 15, 2004 Art X Sec 3
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R277.  Education, Administration.
R277-494.  Charter School and Online Student Participation
in Extracurricular or Co-curricular School Activities.
R277-494-1.  Definitions.

A.  "Activity fees" means fees that are approved by a local
board and charged to all students to participate in any or all
activities sponsored by or through the public school.  Fees vary
among districts and schools and entitle a public school student
to participate in regular school activities, to try out for
extracurricular or co-curricular school activities, to receive
transportation to activities, and to attend regularly scheduled
public school activities.

B.  "Board" means the Utah State Board of Education.
C.  "Charter school" means a school acknowledged as a

charter school by a local board of education under Section 53A-
1a-515 and R277-470 or by the Board under Section 53A-1a-
505.

D.  "Co-curricular activity" means an activity that includes
practices or events outside the regular school day and a specific
required class enrollment as a condition of participation.

E.  "District enrollment levels" means districts divided by
size as outlined in the Schedule as part of this rule.

F.  "Extracurricular activity" means an athletic program or
activity sponsored by the public school and offered,
competitively or otherwise, to public school students outside of
the regular school day or program.

G.  "Online school" means a school:
(1)  that provides the same number of classes consistent

with the requirement of similar resident schools;
(2)  that delivers course work via the internet;
(3)  that has designated a readily accessible contact person;

and
(4)  that provides the range of services to public education

students required by state and federal law.
H.  "Pay to play fees" means the fees charged to a student

to participate in a specific school-sponsored extracurricular or
co-curricular activity.  All fees shall be approved annually by
the local board of education.

I.  "Student's boundary school" means the school the
student is designated to attend according to where the student's
legal guardian lives or the school where the student is enrolled
under Section 53A-2-206.5 et seq.

J.  "Student's school of enrollment" means the public
school in which the student is enrolled consistent with Section
53A-11-101 et seq.

K.  "Student fee waivers" means all expenses for an activity
that are waived for student participation in the activity
consistent with Section 53A-12-103 et seq. and R277-407.

L.  "School participation fee" means the fee paid by the
charter/online school to the traditional school consistent with
the fee schedule of R277-494-4 for student participation in
extracurricular or co-curricular activities.

M.  "Student participation fee" means the fee charged to all
participating charter/online and traditional school students by
the resident school for designated extracurricular or co-
curricular activities consistent with R277-407.

N.  "Tier activities" means extracurricular activities (both
boys and girls, as offered) divided by type and expense to
sponsoring schools/school districts as outlined in the Schedule
as part of this rule.  The activities that fall into each tier are as
follows:

(1)  Tier 1 activity:  football.
(2)  Tier 2 activities:  baseball, softball, basketball,

swimming and diving, wrestling, soccer, volleyball, and drill
team.

(3)  Tier 3 activities:  golf, tennis, cross-country, track, and
all other extracurricular and co-curricular activities.

R277-494-2.  Authority and Purpose.

A.  This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities,
Section 53A-1a-519(5) that directs to the Board to make rules
establishing fees for charter school students' participation in
extracurricular or co-curricular activities at school district
schools, and Section 53A-2-214(6) which directs the Board to
make rules establishing fees for charter/online students'
participation in extracurricular or co-curricular activities at
school district schools.

B.  The purpose of this rule is to establish a Tier Activities
Participation Fee Schedule and provide information to school
districts, charter and online schools, and parents that fairly
inform districts, schools, and parents of the Schedule and
requirements integral to the Schedule.

R277-494-3.  Requirements for Payment and Participation
Integral to the Schedule.

A.  A charter or online school may allow student
participation in activities designated under R277-494-1K.

B.  The school participation fee identified in the Schedule
shall be paid by the student's school of enrollment to the
boundary school at which the student desires to participate.

C.  The fees in this Schedule do not include student
participation fees or required activity fees.  Student participation
fees or required activity fees shall be paid to the boundary
school by the participating student.

D.  All fees, including school participation fees and school
participation fees shall be paid prior to student participation.

E.  If a participating charter or online school student
qualifies for fee waivers, all waived student participation fees
shall be paid to the boundary school by the student's school of
enrollment prior to student participation.

R277-494-4.  Tier Activities Participation Fee Schedule
(Schedule).

A.  Fee schedule

TABLE 1
School Fee Per Student Participation

District
Enrollment             Tier 1         Tier 2         Tier 3

less than 1,000         $600           $300           $150
1,001 to 6,000          $500           $250           $125
6,001 to 18,000         $400           $200           $100
18,000 to 45,000        $300           $150           $ 75
+45,000                 $200           $100           $ 75

B.  Charter and online students participating under this rule
shall meet all eligibility requirements and timelines of the
receiving schools.

R277-494-5.  Additional Provisions.
A.  Neither this rule nor the Schedule applies to student

participation in school activities which require student
enrollment in a regularly scheduled class at the boundary
school.

B.  Despite the provisions of R277-494-5A, charter, online
and traditional schools may negotiate to allow student
participation in co-curricular activities such as debate, drama, or
choral programs.  Participating charter/online students shall be
required to meet all attendance requirements of all traditional
public school students.

C.  This rule shall be effective beginning with the 2008-09
school year.

KEY:  extracurricular, co-curricular, activities, student
participation
October 8, 2008 Art X Sec 3
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R277.  Education, Administration.
R277-502.  Educator Licensing and Data Retention.
R277-502-1.  Definitions.

A.  "Accredited" means a teacher preparation program
accredited by the National Council for Accreditation of Teacher
Education (NCATE), the Teacher Education Accreditation
Council (TEAC) or one of the major regional accrediting
associations as defined under R277-503-1L.

B.  "Accredited school" for purposes of this rule, means
public or private school that meets standards essential for the
operation of a quality school program and has received formal
approval through a regional accrediting association.

C.  "Authorized staff" for purposes of this rule means an
individual designated by the USOE or an LEA and approved by
the USOE and who has completed CACTUS training.

D.  "Board" means the Utah State Board of Education.
E.  "LEA" means a local education agency, including local

school boards/public school districts and charter schools.
F.  "Letter of Authorization" means a designation given to

an individual for one year, such as an out-of-state candidate or
individual pursuing an alternative license, who has not
completed the requirements for a Level 1, 2, or 3 license or who
has not completed necessary endorsement requirements and who
is employed by an LEA.

G.  "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
candidates who have also met all ancillary requirements
established by law or rule.

H.  "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license as well as any additional requirements established by
law or rule relating to professional preparation or experience.

I.  "Level 3 license" means a Utah professional educator
license issued to an educator who holds a current Utah Level 2
license and has also received, in the educator's field of practice,
National Board certification or a doctorate from an accredited
institution.

J.  "License areas of concentration" means designations to
licenses obtained by completing an approved preparation
program or an alternative preparation program in a specific area
of educational studies to include the following: Early Childhood
(K-3), Elementary (K-6), Elementary (1-8), Middle (still valid,
but not issued after 1988, 5-9), Secondary (6-12),
Administrative, Career and Technical Education, School
Counselor, School Psychologist, School Social Worker, Special
Education (K-12), Preschool Special Education (Birth-Age 5),
Communication Disorders, Speech-Language Pathologist,
Speech-Language Technician.  License areas of concentration
may also bear endorsements relating to subjects or specific
assignments.

K.  "License endorsement (endorsement)" means a
specialty field or area earned through course work equivalent to
at least an academic minor (with pedagogy) or through
demonstrated competency; the endorsement shall be listed on
the Professional Educator License indicating the specific
qualification(s) of the holder.

L.  "Professional development plan" means a plan
developed by an educator and approved by the educator's
supervisor that includes locally or Board-approved education-
related training or activities that enhance an educator's
background.  Professional development points are required for
periodic educator license renewal.

M.  "Renewal" means reissuing or extending the length of
a license consistent with R277-501.

N.  "State Approved Endorsement Program (SAEP)" means
a professional development plan on which an educator is
working to obtain an endorsement.

R277-502-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, by Section 53A-6-104
which gives the Board power to issue licenses, and Section
53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  This rule specifies the types of license levels and
license areas of concentration available and procedures for
obtaining a license, required for employment as a licensed
educator in the public schools of Utah.  The rule provides a
process of criteria for educators whose licenses have lapsed and
return to the teaching profession.  All licensed educators
employed in the Utah public schools shall be licensed consistent
with this rule in order for the district to receive full funding
under Section 53A-17a-107(2).

R277-502-3.  Program Approval.
A.  The Board shall accept educator license

recommendations from NCATE accredited, TEAC accredited or
competency-based regionally accredited organizations.

B.  The Board, or its designee, shall establish deadlines and
uniform forms and procedures for all aspects of licensing.

R277-502-4.  License Levels, Procedures, and Periods of
Validity.

A.  An initial license, the Level 1 license, is issued to an
individual who is recommended by a Board-approved educator
preparation program or approved alternative preparation
program, or an educator with a professional educator license
from another state.

(1)  LEAs and educator preparation institutions shall
cooperate in preparing candidates for the educator Level 1
license.  The resources of both may be used to assist candidates
in preparation for licensing.

(2)  The recommendation indicates that the individual has
satisfactorily completed the programs of study required for the
preparation of educators and has met licensing standards in the
license areas of concentration for which the individual is
recommended.

(3)  The Level 1 license is issued for three years.
(4)  An educator shall satisfy all requirements of R277-522,

Entry Years Enhancements (EYE) for Quality Teaching - Level
1 Utah Teachers.

(5)  An educator shall satisfy all federal requirements for
an educator license prior to moving from Level 1 to Level 2.

(6)  A license applicant who has received or completed
license preparation activities or coursework inconsistent with
this rule may present compelling information and
documentation for review and approval by the USOE to satisfy
the licensing requirements.

B.  A Level 2 license may be issued by the Board to a
Level 1 license holder upon satisfaction of all USOE
requirements for the Level 2 license and upon the
recommendation of the employing LEA.

(1)  The recommendation shall be made following the
completion of three years of successful, professional growth and
educator experience, satisfaction of R277-522, Entry Years
Enhancements (EYE) for Quality Teaching - Level 1 Utah
Teachers, any additional requirements imposed by the
employing LEA, and before the Level 1 license expires.

(2)  A Level 2 license shall be issued for five years and
shall be valid unless suspended or revoked for cause by the
Board.

(3)  The Level 2 license may be renewed for successive five
year periods consistent with R277-501, Educator Licensing
Renewal.

(4)  A Level 2 license holder shall satisfy all federal
requirements for an educator license holder prior to renewal
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after June 30, 2006 to remain highly qualified.
C.  A Level 3 license may be issued by the Board to a Level

2 license holder who has achieved National Board Professional
Teaching Standards Certification or who holds a doctorate in the
educator's field of practice.

(1)  A Level 3 license is valid for seven years unless
suspended or revoked for cause by the Board.

(2)  The Level 3 license may be renewed for successive
seven year periods consistent with R277-501.

D.  Licenses expire on June 30 of the year of expiration
recorded on CACTUS and may be renewed any time after
January of that year.  Responsibility for securing renewal of the
license rests solely with the holder.

R277-502-5.  Professional Educator License Areas of
Concentration, and Endorsements and Under-Qualified
Employees.

A.  Unless excepted under rules of the Board, to be
employed in the public schools in a capacity covered by the
following license areas of concentration, a person shall hold a
valid license issued by the Board in the respective license areas
of concentration:

(1)  Early Childhood (K-3);
(2)  Elementary (1-8);
(3)  Elementary (K-6);
(4)  Middle (still valid, but not issued after 1988, 5-9);
(5)  Secondary (6-12);
(6)  Administrative;
(7)  Career and Technical Education;
(8)  School Counselor;
(9)  School Psychologist;
(10)  School Social Worker;
(11)  Special Education (K-12);
(12)  Preschool Special Education (Birth-Age 5);
(13)  Communication Disorders;
(14)  Speech-Language Pathologist;
(15)  Speech-Language Technician.
B.  Under-qualified educators:
(1)  Educators who are licensed but working out of their

endorsement area(s) shall request and prepare an SAEP to
complete the requirements of an endorsement with a USOE
education specialist; or

(2)  Letters of Authorization
(a)  Local boards may request from the Board a Letter of

Authorization for educators employed by the local board who
have not completed requirements for areas of concentration or
endorsements.

(b)  An approved Letter of Authorization is valid for one
year and may be renewed for a total of three years.

(c)  Educators working under letters of authorization shall
not be considered highly qualified.

(d)  Following the expiration of the Letter of Authorization,
the educator who has still not been completely approved for
licensing shall be considered under qualified.

C.  Licenses may be endorsed to indicate qualification in a
subject or content area.  An endorsement is not valid for
employment purposes without a current license.

R277-502-6.  Returning Educator Relicensure.
A.  A previously licensed educator with an expired license

may renew an expired license upon satisfaction of the following:
(1)  Completion of criminal background check including

review of any criminal offenses and approval by the Utah
Professional Practices Advisory Commission;

(2)  Employment by a school district/charter school;
(3)  A professional development plan developed jointly by

the school principal or charter school director and the returning
educator that considers the following:

(a)  previous successful public school teaching experience;

(b) formal educational preparation;
(c)  period of time between last public teaching experience

and the present;
(d)  school goals for student achievement within the

employing school and the educator's role in accomplishing those
goals;

(e)  returning educator's professional abilities, as
determined by a formal discussion and observation process
completed within the first 30 days of employment; and

(f)  completion of additional necessary professional
development for the educator, as determined jointly by the
principal/school district and educator.

(4)  The plan filed with the USOE;
(5)  Successful completion of required Board-approved

exams for licensure;
(6)  Satisfactory experience as determined by the school

district with a trained mentor; and
(7)  Work with a trained mentor.
B.  Returning educators who previously held a Level 2 or

Level 3 license shall be issued a Level 1 license during the first
year of employment.  Upon completion of the requirements
listed in R277-502-6A and a satisfactory school district
evaluation, if available, the employing LEA may recommend
reinstatement of licensure at a Level 2 or 3.  This license shall
be valid for five years.

C.  Returning educators who taught less than three
consecutive years in a public or accredited private school shall
complete the Early Years Enhancement requirements before
moving from Level 1 to Level 2 licensure.

R277-502-7.  Professional Educator License Reciprocity.
A.  Utah is a member of the Compact for Interstate

Qualification of Educational Personnel under Section 53A-6-
201.

B.  A Level 1 license may be issued to a graduate of an
educator preparation program from an accredited institution of
higher education in another state.

(1)  If the applicant has three or more continuous years of
previous educator experience in a public or accredited private
school, a Level 2 license may be issued upon the
recommendation of the employing Utah LEA after at least one
year.

(2)  If the applicant has less than three years of previous
educator experience in a public or accredited private school, a
Level 2 license may be issued following satisfaction of the
requirements of R277-522, Entry Years Enhancements (EYE)
for Quality Teaching - Level 1 Utah Teachers.

R277-502-8.  Computer Aided Credentials of Teachers in
Utah Schools (CACTUS).

A.  CACTUS maintains public, protected and private
information on licensed Utah educators.  Private or protected
information includes such items as home address, date of birth,
social security number, and any disciplinary action taken against
an individual's license.

B.  A CACTUS file shall be opened on a licensed Utah
educator when:

(1) the individual initiates a USOE background check, or
(2) the USOE receives an application for a license from an

individual seeking licensing in Utah.
C.  The data in CACTUS may only be changed as follows:
(1)  Authorized USOE staff or authorized LEA staff may

change demographic data.
(2)  Authorized USOE staff may change licensing data

such as endorsements, degrees, license areas of concentration
and licensed work experience.

(3)  Authorized employing LEA staff may update data on
educator assignments for the current school year only.

D.  A licensed individual may view his own personal data.
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An individual may not change or add data except under the
following circumstances:

(1)  A licensed individual may change his demographic
data when renewing his license.

(2)  A licensed individual may contact his employing LEA
for the purpose of correcting demographic or current educator
assignment data.

(3)  A licensed individual may petition the USOE for the
purpose of correcting any errors in his personal file.

E.  Individuals currently employed by public or private
schools under letters of authorization or as interns are included
in CACTUS.

F.  Individuals working in LEAs as student teachers are
included in CACTUS.

G.  Designated individuals have access to CACTUS data:
(1)  Training shall be provided to designated individuals

prior to granting access.
(2)  Authorized USOE staff may view or change CACTUS

files on a limited basis with specific authorization.
(3)  For employment or assignment purposes only,

authorized LEA staff members may access data on individuals
employed by their own LEA or data on licensed individuals who
do not have a current assignment in CACTUS.

(4)  Authorized LEA staff may also view specific limited
information on job applicants if the applicant has provided the
LEA with a CACTUS identification number.

(5)  CACTUS information belongs solely to the USOE.
The USOE shall make the final determination of information
included in or deleted from CACTUS.

(6)  CACTUS data consistent with Section 63G-2-301(1)
under the Government Records Access and Management Act are
public information and shall be released by the USOE.

R277-502-9.  Professional Educator License Fees.
A.  The Board, or its designee, shall establish a fee

schedule for the issuance and renewal of licenses and
endorsements consistent with 53A-6-105.  All endorsements to
which the applicant is entitled may be issued or renewed with
the same expiration date for one licensing fee.

B.  A fee may be charged for a valid license to be reprinted
or for an endorsement to be added.

C.  All costs of testing, evaluation, and course work shall
be borne by the applicant unless other arrangements are agreed
to in advance by the employing LEA.

D.  Costs to review nonresident educator applications may
exceed the cost to review resident applications due to the
following:

(1)  The review is necessary to ensure that nonresident
applicants' training satisfies Utah's course and curriculum
standards.

(2)  The review of nonresident licensing applications is
time consuming and potentially labor intensive;

(3)  Differentiated fees shall be set consistent with the time
and resources required to adequately review all applicants for
educator licenses.

E.  Costs may include an expediting fee if an applicant
seeks to have a license application reviewed before applications
received earlier.

KEY:  professional competency, educator licensing
August 1, 2008 Art X Sec 3
Notice of Continuation September 6, 2007 53A-6-104

53A-1-401(3)
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R277.  Education, Administration.
R277-506. School Psychologists, School Social Workers, and
School Counselors Licenses and Programs.
R277-506-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Career information delivery systems" means the state

approved computer software program which provides specific
occupation and career planning information, scholarship
information, and information about postsecondary institutions.

C.  "Consultation" means consulting with parents, teachers,
other educators, and community agencies regarding strategies to
help students.

D.  "Guidance curriculum planning" means structured,
developmental experiences presented systematically through
classroom and group activities which are organized in areas of
self-knowledge, education and occupational exploration, and
career planning directed toward meeting the Board approved
student competencies.

E.  "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
candidates who have also met all ancillary requirements
established by law or rule.

F.  "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license as well as any additional requirements established by
law or rule relating to professional preparation or experience.

G.  "Practicum" means a practical, usually simulated,
application of previously studied theory, monitored by a
professional in the field.  The experience shall include at least
the following subject matter: student assessment and
interpretation, guidance curriculum planning, individual and
group counseling, individual education and occupational
planning, and use of career information delivery systems.

H.  "Temporary license" means a designation that an
applicant has met all requirements of Section 3A(1), below.

I.  "USOE" means the Utah State Office of Education.

R277-506-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision of
public education in the Board, Sections 53A-1-402(1)(a) which
requires the Board to make rules regarding the qualification and
certification of educators and ancillary personnel who provide
direct student services, and Section 53A-1-401(3) which allows
the Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify:
(1)  the standards for obtaining licenses issued by the

Board for employment in the public schools as school
psychologists, school social workers, and school counselors; and

(2)  the standards which shall be met by a post-secondary
institution in order to receive Board approval of its program for
school psychologists, school social workers, and school
counselors.

R277-506-3.  School Psychologist.
A.  An applicant for the Level 1 School Psychologist

License area of concentration shall have:
(1)  completed at least an approved masters degree or

equivalent certification program consisting of a minimum of 60
semester (90 quarter) hours in school psychology at an
accredited institution;

(2)  demonstrated competence in the following:
(a)  understanding the organization, administration, and

operation of schools, the major roles of personnel employed in
schools, and curriculum development;

(b)  directing psychological and psycho-educational
assessments and intervention including all areas of

exceptionality;
(c)  individual and group intervention and remediation

techniques, including consulting, behavioral methods,
counseling, and primary prevention;

(d)  understanding the ethical and professional practice and
legal issues related to the work of school psychologists;

(e)  social psychology, including interpersonal relations,
communications and consultation with students, parents, and
professional personnel;

(f)  coordinating and working with community-school
relations and multicultural education programs and assessment;
and

(g)  using and evaluating tests and measurements,
developmental psychology, affective and cognitive processes,
social and biological bases of behavior, personality, and
psychopathology;

(3)  completed a one school year internship or its
equivalent with a minimum of 1200 clock hours in school
psychology.  At least 600 of the 1200 clock hours shall be in a
school setting or a setting with an educational component; and

(4)  been recommended by an institution whose program of
preparation for school psychologists has been approved by the
Board.

B.  Current certification as a nationally certified school
psychologist by the National School Psychology Certification
Board shall be accepted in lieu of requirements for the Level 1
License.

C.  An applicant for the Level 2 School Psychologist
License area of concentration shall:

(1)  satisfy requirements for the Level 1 school
psychologist License;

(2)  have completed at least two years of successful
experience as a school psychologist under a Level 1 School
Psychologist License area of concentration or its equivalent; and

(3)  have been recommended by the employing school
district with consultation from a teacher education institution.

D.  The school psychologist preparation program of an
institution may be approved by the Board if it meets the
standards prescribed in the Standards for State Approval of
Teacher Education for school psychologists.  These standards
were developed by school psychologists in Utah schools and
recommended to the Board by SACTE and are available from
the USOE.

R277-506-4.  School Social Workers.
A.  An applicant for the Level 1 School Social Worker

License area of concentration shall have:
(1)  completed a Board approved program for the

preparation of school social workers including a Master of
Social Work degree from an accredited institution;

(2)  demonstrated competence in the following:
(a)  articulating the role and function of the school social

worker including relationships with other professional school
and community personnel, organizations, and agencies;

(b)  understanding the organization, administration, and
evaluation of a school social work program;

(c)  social work practice with individuals, families, and
groups;

(d)  developing and interpreting a social history and
psycho-social assessment of the individual and the family
system;

(e)  analyzing family dynamics and experience in
counseling and conflict management and resolution;

(f)  communication and consulting skills in working with
the client, the family, the school staff, and community and social
agencies;

(g)  understanding the teaching/learning environment;
(h)  analyzing school law and child welfare issues;
(i)  using social work methods to facilitate the affective
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domain of education and the learning process; and
(j)  understanding knowledge pertaining to the cause and

effects of social forces, cultural changes, stress, disability,
disease, deprivation, neglect, and abuse on learning and on
human behavior and development, and the effect of these forces
on minorities of race, ethnicity, and class.

(3)  completed an approved school social work internship
in a school setting or in an agency which includes a substantial
amount of experience with children and contact with schools;
and

(4)  been recommended by an institution whose program of
preparation for social workers has been approved by the Board.

B.  An applicant for the Level 2-Standard School Social
Worker License area of concentration shall have:

(1)  completed at least three years of successful experience
as a school social worker under a Level 1 School Social Worker
License area of concentration or its equivalent; and

(2)  been recommended by the employing school district
with consultation from a teacher education institution.

C.  The social worker program of an institution may be
approved by the Board if it meets the standards prescribed in the
Standards for State Approval of Teacher Education for school
social workers, developed and available as provided in R277-
506-3D.

R277-506-5.  School Counselors.
There are three levels of licensure for a K-12 school

counselor:
A.  School Counselor Professional Educator License Level

1 is a license issued:
(1)  upon completion of an accredited counselor education

program; or
(2)  to persons applying for licensure under interstate

agreements.
(3)  This license is issued to counselors who are beginning

their professional careers who have completed an approved 600
hour field experience (400 hours if the applicant has completed
two or more years of successful teaching experience as approved
by USOE licensing).

B.  School Counselor Professional Educator License Level
2 is:

(1)  a license issued after satisfaction of all requirements for
a Level 1 license and 3 years of successful experience as a
school counselor in an accredited school in Utah; and

(2)  is valid for five years.
C.  Counseling Intern Temporary License is based on

written recommendation from a USOE accredited program that
a candidate:

(1)  is currently enrolled in the program;
(2)  has completed 30 semester hours of course work,

including successful completion of a practicum; and
(3)  has skills to work in a school as an intern with

supervision from the school setting and from the counselor
education program.

(a)  Letters from the accredited program recommending
eligible candidates shall be submitted to USOE at the beginning
of each school year.

(b)  The Counseling Intern Temporary License is valid for
the current year only and is not renewable.

KEY:  educational program evaluations, professional
competency, educator licensing
October 8, 2008 Art X Sec 3
Notice of Continuation September 6, 2007 53A-1-402(1)(a)

53A-6-103
53A-1-401(3)
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R277.  Education, Administration.
R277-508.  Employment of Substitute Teachers.
R277-508-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.
C.  "License" means an authorization issued by the Board

which permits the holder to serve in a professional capacity in
the public schools.

D.  "Substitute teacher" means an individual employed to
take the place of a regular teacher temporarily absent.

E.  "Temporarily absent" means a period not to exceed
eight consecutive weeks.

R277-508-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(a) which directs
the Board to make rules regarding the qualifications of educators
and ancillary personnel providing direct student services, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish eligibility
requirements and employment procedures for substitute
teachers.

R277-508-3.  Duration of Teaching Assignment.
A substitute teacher may not serve in a teaching position

for more than eight weeks in one academic year in either the
same class or with the same group of students.  Individuals
serving in the same teaching position for longer than eight
weeks shall hold an appropriate license or be replaced by a
person with an appropriate license.

R277-508-4.  Hiring Priorities and Eligibility.
A.  The first priority in hiring substitute teachers shall be

given to those who hold a valid license in the subject matter they
will be teaching as a substitute.  Second priority is to hire
persons who have a valid license in a field commonly taught in
public schools.

B.  It is desirable that a substitute teacher hold a valid
license or a college degree. A district shall evaluate persons
hired as substitutes to ensure that they are capable of managing
a class and carrying out the instructional program.

C.  Persons seeking employment as a substitute teacher
shall furnish evidence as requested from the hiring school
district that they are physically and mentally fit to work.

D.  School districts may not employ any individual as a
substitute teacher whose license has been revoked or is currently
suspended by the Board or whose license has been revoked or
is currently suspended by another state.  Individuals whose
licenses have been reinstated may be considered for employment
as substitute teachers.

R277-508-5.  Employment Procedures.
A.  School districts shall establish a policy for hiring

substitute teachers.  The policy shall include obtaining
verification from CACTUS that an applicant's license has not
been revoked or suspended.

B.  School districts shall have a policy to evaluate

substitute teachers including a salary schedule to pay substitutes
according to their training, experience, and competency.

C.  Regular teachers are required to have lesson plans
immediately available for use by substitute teachers.

D.  Student teachers may substitute in classes consistent
with the instructions and policies from the higher education
institution which the student attends.

E. Paraprofessionals and Aides may substitute in classes
consistent with school district or school policy.

KEY:  teachers, professional competency, school personnel
August 15, 2003 Art X Sec 3
Notice of Continuation March 3, 2008 53A-1-402(1)(a)

53A-1-401(3)
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R277.  Education, Administration.
R277-512.  Online Licensure.
R277-512-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
information such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.
All information contained in an individual's CACTUS file

is available to the individual, but is classified private or
protected under Section 63G-2-302 or 305 and is accessible
only to specific designated individuals.

C.  "License" for purposes of this rule means an
authorization issued by the Board which permits the holder to
serve in a professional capacity in the public schools consistent
with Section 53A-6-103.

D.  "License record" means the electronic record of license
holder and license applicant personal information and
credentials maintained on the CACTUS database at the USOE.

E.  "License transaction" means the interactions between a
license holder or applicant and the USOE or Board that result in
issuance of a license, renewal of a license, or modification of a
license or license record by or from the USOE.

F.  "Online license transaction" means those license
transactions that take place via the process maintained by the
USOE contracted provider.

G.  "USOE" means the Utah State Office of Education.
H.  "Utah Professional Practices Advisory Commission"

means a Commission established to assist and advise the Board
in matters relating to the professional practices of educators,
consistent with Sections 53A-6-301 through 53A-6-307.

R277-512-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests the general control and supervision of the
public schools in the Board, by Section 53A-1-402(1)(a) which
directs the Board to make rules regarding the certification of
educators, and Section 53A-1-401(3) which allows the Board to
adopt rules in accordance with its responsibilities.

The purpose of this rule is to provide procedures to ensure
that consistency, quality, and fairness are maintained as license
transactions change to online processes.  Online licensure shall
incorporate current and emerging electronic and information
technologies to better meet the needs of applicants for new
licenses, for current license holders, for recommending
institutions, and for school districts and charter schools.

R277-512-3.  Procedures.
A.  All current Board rules, statutory and Board definitions,

and requirements established by statute and Board rules shall
apply to all license transactions, regardless of whether the
transactions occur online or by other means.

B. Educators may receive electronic or paper verifications
of licensure transactions, but these shall not constitute the
educator license.

C.  CACTUS shall be the final repository of educator
information and credentials for school districts, charter schools,
and other authorized CACTUS users.

D.  Timelines, electronic processes and procedures,
payment procedures, formats, and other elements of online
licensure transactions shall meet standards of quality, ease of
use, and accessibility consistent with those generally found in

other wide-spread online processes.
E.  No later than July 1, 2008, USOE licensing transactions

shall take place electronically.
F.  Approved Utah educator preparation institutions, school

districts, charter schools, and other CACTUS users shall
cooperate with the USOE by using the online tools and
procedures provided by the USOE for transmission of
information related to licensing.

R277-512-4.  Audits.
A.  The USOE shall establish an auditing program that

provides for adequate review of online licensure transactions.
The purpose of audits is to ensure the accuracy, reliability, and
completeness of online licensure transactions.

B.  All licensure transactions may be subject to audit
within one year of the completion of the transaction or at any
time for cause.  Audits shall be conducted by USOE staff.

C.  Individuals designated by school districts and charter
schools and approved by the USOE shall have the opportunity
to access and review licenses acquired or renewed online to
verify licensure of employees.

D.  Audits may include a review of license holder
documentation to verify the statements made by the license
holder as part of the online license transaction.  The license
holder may be required to submit transcripts, records of
participation in professional development activities, supervisor
letters or endorsements, and other documentation needed to
determine that the assertions of the license holder made during
the license transaction were accurate and verifiable.

E.  If an audit finds that a license applicant or license
holder intentionally provided false, misleading, or otherwise
inaccurate information in a license transaction, the audit
findings shall be forwarded to the Utah Professional Practices
Advisory Commission.

F.  A license transaction that was completed on the basis of
inaccurate information may be voided at any time with
reasonable notice to the license holder.

R277-512-5.  License Applicant and License Holder
Responsibilities.

A.  License applicants and license holders shall supply
accurate and complete information as requested in all license
transactions.

B.  License applicants and license holders shall maintain
files and documentation of the information provided in all
license transactions for a period of one year after the completion
of the license transaction.

C.  A license applicant or license holder that supplies
inaccurate, misleading, false, or otherwise unreliable
information in any license transaction shall be subject to the full
range of disciplinary actions that may be applied by the Utah
Professional Practices Advisory Commission.

R277-512-6.  Licensing Costs.
A.  The Utah legislative intent and the intent of the Board

is that the licensing process should be automated and should be
self-sustaining.

B.  The USOE shall determine and assess licensing fees to
license applicants that cover the actual and complete costs of
licensing.

C.  The USOE Licensing Section shall maintain accurate
records and documentation of fees assessed and costs of online
licensing and any USOE review responsibilities.

R277-512-7.  Licensing Records.
A.  Records of online licensure transactions shall be

recorded in CACTUS.
B.  License applicants shall be required to submit a social

security number in order to be licensed.  Social security
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numbers shall be carefully protected and only individuals
specifically designated by school districts/charter schools and
approved by the USOE shall have access to licensing files.

C.  License applicants and license holders shall update
personal CACTUS information in a timely manner.

D.  CACTUS records may be used by the USOE for
research and other valid educational purposes.

KEY:  online, licensure
January 23, 2007 Art X Sec 3

53A-1-402(1)(a)
53A-1-401(3)
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R277.  Education, Administration.
R277-515.  Utah Educator Standards.
R277-515-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Diversion agreement" means an agreement between a

prosecutor and defendant entered into prior to a conviction
delaying prosecution of a criminal charge for a specified period
of time and contingent upon the defendant satisfying certain
conditions.

C.  "Educator or professional educator" means a person
who currently holds a license, held a license at the time of an
alleged offense, is an applicant for a license, or is a person in
training to obtain a license.  The "professional" denotes that the
individual holds or is seeking a Utah educator license as
opposed to a paraprofessional or a volunteer or unlicensed
teacher in a classroom

D.  "Felony offense" means any offense for which an
individual is charged with a first, second or third degree felony
under the Utah Criminal Code, Title 76, the Public Employees
Ethics Act, Title 67, Chapter 16, the Clandestine Drug Lab Act,
Title 58 Chapter 37d, the Procurement Code, Title 63G, Chapter
6, or any other statute in the Utah Code establishing a felony.

E.  "Illegal drug(s)" means a substance included in
Schedules I, II, III, IV, or V of Section 58-37-4, and also
includes a drug or substance included in Schedules I, II, III, IV,
or V of the federal Controlled Substances Act, Title II, P.L. 91-
513, or any controlled substance analog.

F.  "Illegal sexual conduct" means any conduct proscribed
under the Utah Criminal Code, Sections 76-5-401 through 406,
Section 76-5a-1-4, and Section 76-9-704 through 704.

G.  "Licensing discipline" means sanctions ranging from an
admonition, a letter of warning, a written reprimand, suspension
of license, and revocation of license, or other appropriate
disciplinary measures, for violation of professional educator
standards.

H.  "Misdemeanor offense" means any offense for which an
individual is charged with a Class A, B, or C misdemeanor
under the Utah Criminal Code, Title 76, the Public Employees
Ethics Act, Title 67, Chapter 16, the Clandestine Drug Lab Act,
Title 58 Chapter 37d, the Procurement Code, Title 63G, Chapter
6, or any other statute in the Utah Code establishing a
misdemeanor.

I.  "Plea in abeyance" means a plea of guilty or no contest
which is not entered as a judgment or conviction but is held by
a court in abeyance for a specified period of time.

J.  "School-related activity" means any event, activity or
program occurring at the school before, during or after school
hours or which students attend at a remote location as
representatives of the school or with the school's authorization,
or both.

K.  "Stalking" means the act of intentionally or knowingly
engaging in a course of conduct directed at a specific person as
defined in Section 76-5-106.5.

L.  "Utah Core Curriculum" means minimum academic
standards provided through courses as established by the Board
which shall be mastered by all students K-12 as a requisite for
graduation from Utah's secondary schools.

M.  "Utah Public Employees Ethics Act" means the
provisions established in Section 67-16-1-14.

N. "Utah Professional Practices Advisory Commission
(Commission)" means a commission established to assist and
advise the Board in matters relating to the professional practices
of educators, as established under Section 53A-6-301.

O.  "USOE" means the Utah State Office of Education.
P.  "Weapon(s)" means any item that in the manner of its

use or intended use is capable of causing death or serious bodily
injury.

R277-515-2.  Authority and Purpose.

A.  This rule is authorized by Utah Constitution Article X,
Section 3 which vests the general control and supervision of the
public schools in the Board, by Section 53A-1-402(1)(a) which
directs the Board to make rules regarding the certification of
educators, by Section 53A-6 which provides all laws related to
educator licensing and professional practices, and by Section
53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish statewide
standards for public school educators that provide notice to
educators and prospective educators and notice and protection
to public school students and parents.  The rule also recognizes
that licensed public school educators are professionals and, as
such, should share common professional standards, expectations
and role model responsibilities.  The rule distinguishes behavior
for which educators shall receive license discipline from
behavior that all Utah educators should aspire to and for which
license discipline shall be initiated only in egregious
circumstances or following a pattern of offenses.

R277-515-3.  Educator as a Role Model of Civic and Societal
Responsibility.

A.  The professional educator is responsible for compliance
with federal, state, and local laws.

B.  The professional educator shall familiarize himself with
professional ethics and is responsible for compliance with
applicable professional standards.

C.  Failing to strictly adhere to the following shall result in
licensing discipline as defined in R277-515-1G.  The
professional educator, upon receiving a Utah educator license:

(1)  shall not be convicted of any felony or misdemeanor
offense which adversely affects the individual's ability to
perform assigned duties and carry out the responsibilities of the
profession, including role model responsibilities.

(2)  shall not be convicted of or commit any act of violence
or abuse, including physical, sexual, or emotional abuse of any
person;

(3)  shall not commit any act of cruelty to children or any
criminal offense involving children;

(4)  shall not be convicted of a stalking crime;
(5)  shall not possess or distribute illegal drugs, or be

convicted of any crime related to illegal drugs, including
prescription drugs not specifically prescribed for the individual;

(6)  shall not be convicted of any illegal sexual conduct,
including offenses that are plea bargained to lesser offenses
from an initial sexual offense;

(7)  shall not be subject to a diversion agreement specific
to sex-related or drug-related offenses, plea in abeyance, court-
imposed probation or court supervision related to criminal
charges which could adversely impact the educator's ability to
perform the duties and responsibilities of the profession;

(8)  shall not provide to students or allow students, under
the educator's supervision or control to consume alcoholic
beverages or unauthorized drugs;

(9)  shall not attend school or a school-related activity in an
assigned supervisory capacity, while possessing, using, or under
the influence of alcohol or illegal drugs;

(10)  shall not intentionally exceed the prescribed dosages
of prescription medications while at school or a school-related
activity;

(11)  shall cooperate in providing all relevant information
and evidence to the proper authorities in the course of an
investigation by a law enforcement agency or by Child
Protective Services regarding potential criminal activity.
However, an educator shall be entitled to decline to give
evidence against himself in any such investigation if the same
may tend to incriminate the educator as that term is defined by
the Fifth Amendment of the U.S. Constitution;

(12)  shall report suspected child abuse or neglect to law
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enforcement or the Division of Child and Family Services
pursuant to Sections 53A-6-502 and 62A-4a-409 and comply
with Board rules and school district policies regarding the
reporting of suspected child abuse;

(13)  shall strictly adhere to state laws regarding the
possession of firearms, while on school property or at school-
sponsored activities, and enforce district policies related to
student access to or possession of weapons;

(14)  shall not solicit, encourage or consummate an
inappropriate relationship, written, verbal, or physical, with a
student or minor;

(15)  shall not participate in sexual, physical, or emotional
harassment or any combination toward any public school-age
student or colleague, nor knowingly allow harassment toward
students or colleagues;

(16)  shall not make inappropriate contact in any
communication-written, verbal, or electronic-with minor,
student, or colleague, regardless of age or location;

(17)  shall not interfere or discourage students' or
colleagues' legitimate exercise of political and civil rights, acting
consistent with law and school district/school policies;

(18)  shall provide accurate and complete information in
required evaluations of himself, other educators, or students, as
directed, consistent with the law;

(19)  shall be forthcoming with accurate and complete
information to appropriate authorities regarding known educator
misconduct which could adversely impact performance of
professional responsibilities, including role model
responsibilities, by himself or others;

(20)  shall provide accurate and complete information
required for licensure, transfer, or employment purposes; and

(21)  shall provide accurate and complete information
regarding qualifications, degrees, academic or professional
awards or honors, and related employment history when
applying for employment or licensure.

(22)  shall notify the USOE at the time of application for
licensure of past license disciplinary action or license discipline
from other jurisdictions;

(23)  shall notify the USOE honestly and completely of
past criminal convictions at the time of the license application
and renewal of licenses; and

(24)  shall provide complete and accurate information
during an official inquiry or investigation by school district,
state, or law enforcement personnel.

D.  Failure to adhere to the following may result in
licensing discipline as defined in R277-515-1G.  Penalties shall
be imposed, most readily, if educators have received previous
documented warning(s) from the educator's employer.

(1)  An educator shall not exclude a student from
participating in any program, or deny or grant any benefit to any
student on the basis of race, color, creed, sex, national origin,
marital status, political or religious beliefs, physical or mental
conditions, family, social, or cultural background, or sexual
orientation, and shall not engage in conduct that would
encourage a student(s) to develop a prejudice on these grounds
or any other, consistent with the law.

(2)  An educator shall maintain confidentiality concerning
a student unless revealing confidential information to authorized
persons serves the best interest of the student and serves a lawful
purpose, consistent with federal and state Family Educational
Rights and Privacy Acts (FERPA).

(3)  Consistent with the Utah Public Officers' and
Employees' Ethics Act, Section 53A-1-402.5, and Board rules,
a professional educator:

(a)  shall not accept bonuses or incentives from vendors,
potential vendors, or gifts from parents of students, or students
where there may be the appearance of a conflict of interest or
impropriety;

(b)  shall not accept or give gifts to students that would

suggest or further an inappropriate relationship;
(c)  shall not accept or give gifts to colleagues that are

inappropriate or further the appearance of impropriety;
(d)  may accept donations from students, parents, and

businesses donating specifically and strictly to benefit students;
(e)  may accept, but not solicit, nominal appropriate

personal gifts for birthdays, holidays and teacher appreciation
occasions, consistent with school or school district policies and
the Utah Public Officers' and Employees' Ethics Act;

(f)  shall not use his position or influence to:
(i)  solicit colleagues, students or parents or students to

purchase equipment, supplies, or services from the educator or
participate in activities that financially benefit the educator
unless approved in writing by the local school board or
governing board;

(ii)  promote athletic camps, summer leagues, travel
opportunities, or other outside instructional opportunities from
which the educator receives personal remuneration, and that
involve students in the educator's school system, unless
approved in writing consistent with local school board or
governing board policy and Board rule; and

(g)  shall not use school property, facilities, or equipment
for personal enrichment, commercial gain, or for personal uses
without express supervisor permission.

R277-515-4.  Educator Responsibility for Maintaining a Safe
Learning Environment and Educational Standards.

A.  A professional educator maintains a positive and safe
learning environment for students, and works toward meeting
educational standards required by law.

B.  Failure to strictly adhere to the following shall result in
licensing discipline as defined in R277-515-1G.  The
professional educator, upon receiving a Utah educator license:

(1)  shall take prompt and appropriate action to prevent
harassment or discriminatory conduct towards students or
school employees that may result in a hostile, intimidating,
abusive, offensive, or oppressive learning environment;

(2)  shall resolve disciplinary problems according to law,
school board policy, and local building procedures and strictly
protect student confidentiality and understand laws relating to
student information and records;

(3)  shall supervise students appropriately at school and
school-related activities, home or away, consistent with district
policy and building procedures and the age of the students;

(4)  shall take action to protect a student from any known
condition detrimental to that student's physical health, mental
health, safety or learning;

(5)  shall demonstrate honesty and integrity by strictly
adhering to all state and district instructions and protocols in
managing and administering standardized tests to students
consistent with Section 53A-1-608 and R277-473;

(a)  shall cooperate in good faith with required student
assessments;

(b)  shall encourage students' best efforts in all
assessments;

(c)  shall submit and include all required student
information and assessments, as required by state law and State
Board of Education rules; and

(d)  shall attend training and cooperate with assessment
training and assessment directives at all levels.

(6)  shall not use or attempt to use school district or school
computers or information systems in violation of the school
district's acceptable use policy for employees or access
information that may be detrimental to young people or
inconsistent with the educator's role model responsibility; and

(7)  shall not knowingly possess, while at school or any
school-related activity, any pornographic material in any form.

C.  Failure to adhere to the following may result in
licensing discipline as defined in R277-515-1G.  Penalties shall
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be imposed, most readily, if educators have received previous
documented warning(s) from the educator's employer:  A
professional educator:

(1)  shall demonstrate respect for diverse perspectives,
ideas, and opinions and encourage contributions from a broad
spectrum of school and community sources, including
communities whose heritage language is not English;

(2)  shall use appropriate language, eschewing profane,
foul, offensive, or derogatory comments or language;

(3)  shall maintain a positive and safe learning environment
for students;

(4)  shall work toward meeting educational standards
required by law;

(5)  shall teach the objectives contained in the Utah Core
Curriculum;

(6)  shall not distort or alter subject matter from the Core
in a manner inconsistent with the law and shall use instructional
time effectively; and

(7)  shall use instructional time effectively consistent with
school and school district policies.

R277-515-5.  Professional Educator Responsibility for
Compliance with School District Policies.

A.  Failure to strictly adhere to the following shall result in
licensing discipline as defined in R277-515-1G.  The
professional educator:

(1)  understands and follows Board rules and local board
policies

(2)  understands and follows school and administrative
policies and procedures;

(3)  understands and respects appropriate boundaries,
established by ethical rules and school policies and directives,
in teaching, supervising and interacting with students and
colleagues; and

(4)  shall conduct financial business with integrity by
honestly accounting for all funds committed to the educator's
charge, as school responsibilities require, consistent with school
and school district policy.

B.  Failure to adhere to the following may result in
licensing discipline as defined in R277-515-1G.  Penalties shall
be imposed most readily, if educators have received previous
documented warning(s) from the educator's employer.  The
professional educator:

(1)  shall resolve grievances with students, colleagues,
school community members, and parents professionally, with
civility, and in accordance with school district/charter school
policies; and

(2)  shall follow school district/charter school policies for
collecting money from students, accounting for all money
collected, and not commingling any school funds with personal
funds.

R277-515-6.  Professional Educator Conduct.
A.  A professional educator exhibits integrity and honesty

in relationships with school and district administrators and
personnel.

B.  Failure to adhere to the following may result in
licensing discipline as defined in R277-515-1G.  Penalties shall
be imposed most readily, if educators have received previous
documented warning(s) from the educator's employer.  The
professional educator:

(1)  shall communicate professionally and with civility with
colleagues, school and community specialists, administrators
and other personnel;

(2)  maintains a professional and appropriate relationship
and demeanor with students, colleagues and school community
members and parents;

(3)  shall not promote personal opinions, personal issues,
or political positions as part of the instructional process in a

manner inconsistent with law; expresses personal opinions
professionally and responsibly in the community served by the
school;

(4)  shall comply with school and district policies,
supervisory directives, and generally-accepted professional
standards regarding appropriate dress and grooming at school
and school-related events;

(5)  shall work diligently to improve the educator's own
professional understanding, judgment, and expertise;

(6)  shall honor all contracts for professional services;
(7)  shall perform all services required or directed by the

educator's contract with the school district, school, or charter
school with professionalism consistent with local policies and
Board rules; and

(8)  shall recruit other educators for employment in another
position only within district timelines and guidelines.

R277-515-7.  Violations of Professional Ethics.
A.  This rule establishes standards of ethical decorum and

behavior for licensed educators in Utah.
B.  Provisions of this rule do not prevent, circumvent,

replace, nor mirror criminal or potential charges that may be
issued against professional educators.

C.  The Board and USOE shall adhere to the provisions of
this rule in licensing and disciplining licensed Utah educators.

D.  Reporting and employment provisions related to
professional ethics are provided in:

(1)  Section 53A-3-410;
(2)  Section 53A-6-501;
(3)  Section 53A-11-403; and
(4)  R277-514-5.

KEY:  educators, professional, standards
August 7, 2008 Art X Sec 3

53A-1-402(1)(a)
53A-6

53A-1-401(3)
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R277.  Education, Administration.
R277-517.  Athletic Coaching Certification.
R277-517-1.  Definitions.

A.  "American Sport Education Program (ASEP)" offers
training programs for coaches, officials, sport administrators,
athletes and parents of athletes.

B.  "Athletic coach" means any paid individual whose
responsibilities include coaching or advising an athletic team,
including both men's and women's baseball, basketball, cross-
country/track, football, golf, soccer, softball, swimming and
diving, tennis, volleyball, and wrestling.

C.  "Athletic coaching training" means the training required
of head coaches and paid assistant coaches of all sports.  The
training requires completion of a Board-approved in-service
program covering the basic competencies outlined in R277-517-
4, Athletic Coaching Preparation Criteria.  A basic first aid
course and CPR training shall be in addition to the required
training.

D.  "Board" means the Utah State Board of Education.
E.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
such information as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.
All information contained in an individual's CACTUS file

is available to the individual, but is classified private or
protected under Section 63G-2-302 or 305 and is accessible
only to specific designated individuals.

F.  "NFHS" means the National Federation of State High
School Associations.

G.  "NFHS Coaches Education Program" offers
professional ethics, physical conditioning, interpersonal skills
and sports safety training programs for coaches, officials, sport
administrators, athletes and parents of athletes.

H.  "Paid" means receiving any compensation,
remuneration, or gift to which monetary value can be attached
as a result of service as a coach.

I.  "School Coaches Official Registry (SCORE)" means a
statewide database containing information about Utah coaches'
training and qualifications.

J.  "Standards" means criteria that are applied uniformly
and which shall be observed in the operation of a program.
They are criteria against which the goals, objectives, and
operation of a program will be evaluated.  Following standards
is a mandatory action.

K.  "USOE" means the Utah State Office of Education.
L.  "Utah High School Activities Association" means an

Association of Utah school districts that includes representation
from the Board and USOE that administers and supervises
interscholastic activities among its member schools according to
the Association constitution and by-laws.

R277-517-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests the general control and supervision of the
public schools in the Board, by Section 53A-3-602.5(2)(j)
which requires the Board to develop a school performance
report to inform the state's residents of the quality of schools and
the educational achievement of students in the state's public
education system regarding staff qualifications, by Section 53A-
1-401(3) which allows the Board to adopt rules in accordance
with its responsibilities, by Section 53A-1-402(1)(a) which
directs the Board to make rules regarding the licensing of

educators, and by Section 53A-6-101 through 109 which
discusses educator licensing.

B.  The purpose of this rule is to mandate training for
individuals employed or acting as coaches in the public schools
and to establish criteria for licensed educators assigned to
athletic coaching positions in Utah secondary schools.

C.  It is the Board's intent that athletics and extracurricular
activities remain supplemental to the Core Curriculum.  It is the
preference of the Board that school districts hire licensed
educators as coaches and ensure that athletic coaches needed in
addition to licensed educators receive training consistent with
this rule.  It is the Board's preference that all athletic coaches,
including volunteer coaches, are trained consistent with this
rule.

R277-517-3.  Athletic Coaching Training and Certification.
A.  All athletic head coaches and assistant coaches shall

submit to a criminal background check consistent with Section
53A-3-410 as a condition for employment or appointment.

B.  All other individuals who have significant and
unsupervised access to students, including coaches (both paid
and volunteer) and extracurricular activity advisors, shall have
criminal background checks consistent with Section 53A-3-410
as a condition for employment or appointment or participation
with students.

C.  All athletic head coaches and paid assistant coaches of
public high school sports should have completed Board-
approved Athletic Coaching Training prior to beginning
coaching responsibilities.

(1)  Athletic coaches shall complete required training at the
first available opportunity and no later than the first school year
that they are employed or volunteer as public school coaches;

(2)  Athletic coaches may not coach a second school year
without completing training consistent with this rule; and

(3)  Prior to coaching, athletic coaches shall complete basic
first aid and adult CPR training through an approved or
recognized program consistent with Red Cross standards
available from the American Red Cross offices or school district
offices.

R277-517-4.  Compliance - SCORE Program.
A.  Schools or school districts shall verify compliance with

this rule by:
(1) reporting to the Utah High School Activities

Association and the Board, utilizing the SCORE database, the
following information:

(a)  the names of Utah public school athletic coaches
participating with public school students; and

(b)  the school and specific assignment of the school
athletic coach; and

(c)  whether or not the school athletic coach is a licensed
educator; and

(d)  documentation of the training received by the coaches
identified in R277-517-1B; and

(e)  documentation of the completion of a criminal
background check required under Section 53A-3-410, including
resolution of any relevant problems.

B.  Documentation of the qualification and preparation of
coaches shall be provided in the activity disclosure statement
required under Section 53A-3-420 no later than two weeks after
the completion of tryouts for a specific sport and shall be public
information.

C.  School districts, as supervisors and employers of
coaches, are responsible to ensure that their coaches' behavior
and activities are consistent with state law and district policies.

D.  Athletic coaches whose records are on CACTUS and
whose CACTUS records do not identify unresolved allegations
as of January 1, 2003, shall not be required to complete a
criminal background check.
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R277-517-5.  Athletic Coaching Training Program Criteria.
A.  The USOE shall review and compare the National

Standards for Athletic Coaches, Levels 1-3, with the American
Sport Education Program (ASEP), the NFHS Coaches
Education Program and other equivalent programs to develop
and determine a Utah coaching preparation program.

B.  The National Standards for Athletic Coaches and the
ASEP training program and NFHS Coaches Education Program
are available from the USOE and the Utah High School
Activities Association.

C.  A Board-approved coaching preparation program shall
include, at a minimum, knowledge and understanding in all of
the following areas:

(1)  the prevention and care of athletic injuries;
(2)  bio-physiology including nutrition, drugs,

biomechanics and conditioning;
(3)  emergency life support skills, to include advanced first

aid and CPR;
(4)  pedagogy of coaching including skill analysis, learning

theories and progressions;
(5)  psycho-social aspects of sports, competition, and

coaching including the psychology of performance, role
modeling, leadership, sportsmanship, competition, human
relationships, and public relations;

(6)  motor learning including adolescent growth and
development, physical, social, and emotional stress and
limitations, external social and emotional pressures; and

(7)  sports management and philosophy including sports
law, risk management and team management.

D.  School districts may add training about officiating at
athletic events, training about local district rules and regulations,
and information about legal issues in sports and school
activities.

KEY:  coaching certification, athletics
March 27, 2007 Art X Sec 3
Notice of Continuation May 1, 2006 53A-1-401(3)

53A-1-402(1)(a)
53A-6-101 through 109
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R277.  Education, Administration.
R277-522. Entry Years Enhancements (EYE) for Quality
Teaching - Level 1 Utah Teachers.
R277-522-1.  Definitions.

A.  "Accredited" means a teacher preparation program
accredited by the National Council for Accreditation of Teacher
Education (NCATE), the Teacher Education Accreditation
Council (TEAC) or one of the major regional accrediting
associations as defined under R277-503-1L.

B.  "Board" means the Utah State Board of Education.
C.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means a database that
maintains public information on licensed Utah educators.

D.  "Educational Testing Services (ETS)" is an educational
measurement institution that has developed standard-based
teacher assessment tests.

E.  "Entry years" means the three years a beginning teacher
holds a Level 1 license.

F.  "INTASC" means the Interstate New Teacher
Assessment and Support Consortium, that has established
Model Standards for Beginning Teacher Licensing and
Development.  The ten principles reflect what beginning
teachers should know and be able to do as a professional
teacher.  The Board has adopted these principles as part of the
NCATE standards.

G.  "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
applicants who have also met ancillary requirements established
by law or rule.

H.  "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license and:

(1)  requirements established by law or rule;
(2)  three years of successful education experience within

a five-year period; and
(3)  satisfaction of requirements under R277-522 for

teachers employed after January 1, 2003.
I.  "Level 3 license" means a Utah professional educator

license issued to an educator who holds a current Utah Level 2
license and has also received National Board Certification or a
doctorate in education or in a field related to a content area in a
unit of the public education system or an accredited private
school.

J.  "Mentor" means a Level 2 or Level 3 educator, who is
trained to advise and guide Level 1 teachers.

K.  "Praxis II - Principles of Learning and Teaching" is a
standards-based test provided by ETS and designed to assess a
beginning teacher's pedagogical knowledge.  This test is used by
many states as part of their teacher licensing process.  Colleges
and universities use this test as an exit exam from teacher
education programs.

L.  "Professional development" means locally or Board-
approved education-related training or activities that enhance an
educator's background consistent with R277-501, Educator
License Renewal.

M.  "Teaching assessment/evaluation" means an
observation of a Level 1 teacher's instructional skills by a school
district or school administrator using an evaluation tool based
on or similar to INTASC principles.

N.  "Working portfolio" means a collection of documents
prepared by a Level 1 teacher and used as a tool for evaluation.

O.  "USOE" means the Utah State Office of Education.

R277-522-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board; by Section 53A-9-103(5)

which directs career ladder programs to include a program of
evaluation and mentoring for beginning teachers designed to
assist those beginning teachers in developing the skills required
of capable teachers; Section 53A-6-102(2)(a)(iii) which finds
that the implementation of progressive strategies regarding
induction, professional development and evaluation are essential
in creating successful teachers; Section 53A-6-106 which
directs the Board to establish a rule for the training and
experience required of license applicants for teaching; and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to outline required entry
years enhancements of professional and emotional support for
Level 1 teachers whose employment or reemployment in the
Utah public schools began after January 1, 2003.  The
requirements apply to teachers during their first three years of
teaching and include mentoring, testing, assessment/evaluation,
and developing a professional portfolio.  The purpose of these
enhancements is to develop in Level 1 teachers successful
teaching skills and strategies with assistance from experienced
colleagues.

R277-522-3.  Required Entry Year Enhancements
Requirements for a Level 1 Teacher to Advance to a Level 2
License.

A.  Level 1 teachers shall satisfactorily collaborate with a
trained mentor, pass a required pedagogical exam, complete
three years of employment and evaluation, and compile a
working portfolio.

B.  Collaboration with an assigned mentor:
(1)  A mentor shall be assigned to each Level 1 teacher in

the first semester of teaching:
(a)  The beginning teacher shall be assigned a trained

mentor teacher by the principal to supervise and act as a
resource for the entry level teacher.

(b)  The mentor teacher shall teach in the same school, and
where feasible, in the same subject area as the Level 1 teacher.

(2)  Qualification of a mentor:
(a)  A mentor shall hold a Utah Professional Educator's

Level 2 or 3 license;
(b)  A mentor shall have completed a mentor training

program including continuing professional development.
(3)  A mentor shall:
(a)  guide Level 1 teachers to meet the procedural demands

of the school and school district;
(b)  provide moral and emotional support;
(c)  arrange for opportunities for the Level 1 teacher to

observe teachers who use various models of teaching;
(d)  share personal knowledge and expertise about new

materials, planning strategies, curriculum development and
teaching methods;

(e)  assist the Level 1 teacher with classroom management
and discipline;

(f)  support Level 1 teachers on an ongoing basis;
(g)  help Level 1 teachers understand the implications of

student diversity for teaching and learning;
(h)  engage the Level 1 teacher in self-assessment and

reflection; and
(i)  assist with development of Level 1 teacher's portfolio.
C.  Passage of a pedagogical examination:
(1)  The Praxis II - Principles of Learning and Teaching
(a)  shall be administered by ETS;
(b)  shall be taken by the beginning teacher; the beginning

teacher shall earn a qualifying score of at least 160;
(c)  may be taken successive times.
(2)  Results shall be posted on CACTUS.
D.  Successful evaluation under a school district

employment and assessment/evaluation program:
(1)  Teachers shall be fully employed for three years in
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Utah public schools or in accredited private schools.
(2)  Employing school districts may, following evaluation

of the individual's experience, determine that teaching
experience outside of the Utah public schools satisfies the
teaching/experience requirement of this rule.

(3)  The school district has discretion in determining the
employment or reemployment status of individuals.

(4)  Employing school districts shall be responsible for the
evaluation; this duty may be assigned to the school principal.

(5)  The assessment/evaluation shall take place at least
twice during the first year of teaching and at least twice during
each of the following two years with a satisfactory final
evaluation.

E.  Compilation of a working portfolio:
(1)  The portfolio shall be reviewed and evaluated by the

employing school district.
(2)  the portfolio may be reviewed by USOE staff upon

request during the Level 1 teacher's second year of teaching.
(3)  the portfolio shall be based upon INTASC principles;

and may:
(a)  include teaching artifacts;
(b)  include notations explaining the artifacts; and
(c)  include a reflection and self-assessment of his or her

own practice; or
(d)  be interpreted broadly to include the employing school

district's requirement of samples of the first year teaching
experience.

R277-522-4.  Satisfaction of Entry Years Enhancements.
A.  If a Level 1 teacher fails to complete all enhancements

as enumerated in this rule, the Level 1 teacher shall remain in a
provisional employment status until the Level 1 teacher
completes the enhancements.

(1)  The school district may make a written request to the
USOE Educator Licensing Section for a one year extension of
the Level 1 license in order to provide time for the educator to
satisfy entry years enhancements.

(2)  The Level 1 teacher may repeat some or all of the entry
years enhancements.

(3)  An opportunity to repeat or appeal an incomplete or
unsatisfactory entry years enhancements process shall be
designed and offered by the employing school district.

B.  Recommendation for a Level 2 license:
(1)  Each school district shall make an annual

recommendation to the Board of teachers approved in its
schools to receive a Level 2 license, including documentation
demonstrating completion of the enhancements.

(2)  The names of teachers who did not successfully
complete entry years enhancements may also be reported to the
Board annually by school districts.

C.  The Board shall receive an annual report tracking the
success of retention and the job satisfaction of Utah educators
who complete the entry years enhancement program.

KEY:  teachers
July 16, 2004 Art X Sec 3
Notice of Continuation October 5, 2007 53A-9-103(5)

53A-6-102(2)(a)(iii)
53A-6-106

53A-1-401(3)
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R277.  Education, Administration.
R277-616.  Education for Homeless and Emancipated
Students and State Funding for Homeless and Disadvantaged
Minority Students.
R277-616-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Domicile" means the place which a person considers

to be the permanent home, even though temporarily residing
elsewhere.

C.  "Economically disadvantaged" means a student who is
eligible for reduced price or free school lunch.

D.  "Emancipated minor" means:
(1)  a child under the age of 18 who has become

emancipated through marriage or by order of a court consistent
with Section 78A-6-801 et seq.; or

(2)  a child recommended for school enrollment as an
emancipated or independent or homeless child/youth by an
authorized representative of the Utah State Department of Social
Services.

E.  "Enrolled" for purposes of this rule means a student has
the opportunity to attend classes and participate fully in school
and extracurricular activities based on academic and citizenship
requirements of all students.

F.  "Ethnic minority student" means non-Caucasian
students as identified below:

(1)  American Indian or Alaskan native;
(2)  Hispanic/Latino;
(3)  Asian;
(4)  Pacific Islander;
(5)  Black/African American, not of Hispanic origin;
(6)  Other;
(7)  The total of ethnic minority students per school shall

be determined annually on October 1.
G.  "Homeless child/youth" means a child who:
(1)  lacks a fixed, regular, and adequate nighttime

residence;
(2)  has primary nighttime residence in a homeless shelter,

welfare hotel, motel, congregate shelter, domestic violence
shelter, car, abandoned building, bus or train station, trailer
park, or camping ground;

(3)  sleeps in a public or private place not ordinarily used
as a regular sleeping accommodation for human beings;

(4)  is, due to loss of housing or economic hardship, or a
similar reason, living with relatives or friends usually on a
temporary or emergency basis due to lack of housing; or

(5)  is a runaway, a child or youth denied housing by his
family, or school-age unwed mother living in a home for unwed
mothers, who has no other housing available.

H.  "Parent" means a parent or guardian having legal
custody of a minor child.

I.  "School district of residence for a homeless child/youth"
means the school district in which the student or the student's
legal guardian or both currently resides or the charter school that
the student is attending for the period that the student or
student's family satisfies the homeless criteria.

J.  "USOE" means the Utah State Office of Education.

R277-616-2.  Authority and Purpose.
A.  This rule is authorized under Article X, Section 3 of the

Utah State Constitution, Section 53A-17a-121(2) which directs
the Board to develop rules for school districts and charter
schools to spend monies for homeless and ethnic minority
students, Section 53A-1-401(3) which allows the Board to adopt
rules in accordance with its responsibilities, Section 53A-11-101
which requires that minors between the ages of 6 and 18 attend
school during the school year of the school district of residence,
Section 53A-2-201(5) which makes each school district or
charter school responsible for providing educational services for
all children of school age who reside in the school district or

attend the school, and the McKinney-Vento Homeless
Assistance Act of 1987, Title VII, Subtitle B, as amended, 42
U.S.C. 11431 through 11435.

B.  The purpose of this rule is to ensure that homeless
children/youth have the opportunity to attend school with as
little disruption as reasonably possible and that funds for
homeless and economically disadvantaged ethnic minority
students are distributed equitably and efficiently to school
districts and charter schools.

R277-616-3.  Criteria for Determining Where a Homeless or
Emancipated Student Shall Attend School.

A.  Under the McKinney-Vento Homeless Assistance Act
of 1987, Title VII, Subtitle B, as amended, 42 U.S.C. 11431
through 11435, homeless students are entitled to immediate
enrollment and full participation even if they are unable to
produce records which may include medical records, birth
certificates, school records, or proof or residency normally
required for enrollment.

B.  A homeless student shall:
(1) be immediately enrolled even if the student does not

have documentation required under Sections 53A-11-201, 301,
302, 302.5 and Section 53A-2-201 through 213;

(2) be allowed to continue to attend his school of origin, to
the extent feasible, unless it is against the parent/guardian's
wishes; be permitted to remain in the student's school of origin
for the duration of the homelessness and until the end of any
academic year in which the student moves into permanent
housing; or

(3)  transfer to the school district of residence or charter
school if space is available as defined under Subsection R277-
616-1I.

B.  Determination of residence or domicile may include
consideration of the following criteria:

(1)  the place, however temporary, where the child actually
sleeps;

(2)  the place where an emancipated minor or an
unaccompanied child/youth or accompanied child's/youth's
family keeps its belongings;

(3)  the place which an emancipated minor or an
unaccompanied child/youth or accompanied child's/youth's
parent considers to be home; or

(4)  such recommendations concerning a child's domicile
as made by the State Department of Human Services.

C.  Determination of residence or domicile may not be
based upon:

(1)  rent or lease receipts for an apartment or home;
(2)  the existence or absence of a permanent address; or
(3)  a required length of residence in a given location.
D.  If there is a dispute as to residence or the status of an

emancipated minor or an unaccompanied child/youth, the issue
may be referred to the USOE for resolution.

E.  The purpose of federal homeless education legislation
is to ensure that a child's education is not needlessly disrupted
because of homelessness.  If a child's residence or eligibility is
in question, the child shall be admitted to school until the issue
is resolved.

R277-616-4.  Transfer of Guardianship.
A.  If guardianship of a minor child is awarded to a

resident of a school district by action of a court or through
appointment by a school district under Section 53A-2-202, the
child becomes a resident of the school district in which the
guardian resides.

B.  If a child's residence has been established by transfer of
legal guardianship, no tuition may be charged by the new school
district of residence.

R277-616-5.  School District Funding for Homeless Students
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and Economically Disadvantaged Ethnic Minority Students.
A.  Funds appropriated for homeless and economically

disadvantaged ethnic minority students shall be distributed as
outlined under 53A-17a-121(3).

B.  For purposes of determining the homeless student
count, a school district or a charter school shall count annually
the number of homeless students served in the school district or
charter school.

C.  If a student satisfies the homeless criteria at more than
one time during the school year in the same school district or
charter school, the student shall be counted once by the school
district or charter school.

KEY:  compulsory education, students' rights
December 26, 2007 Art X Sec 3
Notice of Continuation November 23, 2005 53A-1-401(3)

53A-2-201(5)
53A-2-202

53A-17a-121(3)
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R277.  Education, Administration.
R277-714.  Dissemination of Information About Juvenile
Offenders.
R277-714-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "FERPA" means the Family Educational Rights and

Privacy Act of 1974, 20 U.S.C. 1232g, a federal law designed
to protect the privacy of students' education records.  The law is
hereby incorporated by reference.

C.  "GRAMA" means the Government Records Access and
Management Act, Title 63G, Chapter 2, a Utah law designed to
govern access to and control of government records.

D.  "Superintendent" means the State Superintendent of
Public Instruction.

R277-714-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision over
public schools in the Board, Section 53A-1-401(3) which allows
the Board to adopt rules in accordance with its responsibilities,
and Section 53A-11-1003 which directs the Board to adopt rules
governing the dissemination of information about violent
juvenile offenders in the public schools.

B.  The purpose of this rule is to provide procedures for
school districts to follow in notifying school personnel of
violent offenders in their schools and for protecting the
confidentiality of the information.

R277-714-3.  Dissemination of Information.
A.  The dissemination of any information about students

between agencies and among district superintendents and
schools shall be consistent with FERPA and GRAMA, including
applicable time periods and protection of private information.

B.  Each school district shall establish by policy which staff
members have authority to receive private information about
students, depending upon the offense and the circumstances.
This policy shall be approved by the local board of education
and available to parents and students upon request.

C.  A dispute regarding the dissemination of information
shall be decided in favor of a student's rights to privacy, except
in the event of apparent imminent danger to persons or property.

KEY:  public education, dissemination of information,
juvenile offenders
1994 Art X Sec 3
Notice of Continuation September 7, 2004 53A-1-401(3)

53A-11-1003
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R277.  Education, Administration.
R277-715.  English Language Learner Family Literacy
Centers Program.
R277-715-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  An "English Language Learner (ELL)" means a student

who has difficulty speaking, reading, writing, or understanding
the English language.

C.  "English Language Learner Family Literacy Centers
(Centers)" means centers created by public schools to increase
parent involvement; communicate with parents who are not
proficient in English concerning required and optional activities
at the school, in the parents' preferred language to the extent
practicable; increase academic achievement, literacy skills, and
language gains in all ethnic groups of students and their
families; coordinate with school administrators, educators,
families, and students; support and coordinate with other
language acquisition instructional services and language
proficiency program in the public schools.

D.  "Language acquisition" means the process of learning
a language.

E.  "Language minority population" means a language other
than the one spoken by the majority of people in a given
regional or national context.

F.  "Language proficiency" means the level of competence
at which an individual is able to use language for both basic
communication tasks and academic purposes as determined by
local evaluation.

G. "USOE" means the Utah State Office of Education.

R277-715-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities, and
Section 53A-17a-161(2) which directs the Board to adopt a
formula that allocates the money appropriated by the Legislature
for the English Language Learner Family Literacy Centers
Program to school districts and charter schools.

B.  The purpose of this rule is to adopt a formula to allocate
funds appropriated by the Legislature under Section 53A-17a-
161 in a fair and equitable manner.

R277-715-3.  Proposals from School Districts and Charter
Schools.

A.  Participation in this program by school districts and
charter schools is optional; submitted proposals for developing
centers shall be consistent with:

(1)  the purposes of Section 53A-17a-161 and this rule; and
(2)  available and successful center models.
B.  Proposals shall identify:
(1)  center development timelines;
(2)  timelines that explain annual progress between July

2008 and July 2010;
(3)  an annual total and budget;
(4)  an assessment component, including participation by

local community councils, school employees, students, and
others as appropriate.

C.  Proposals shall be submitted to the USOE by June 30.

R277-715-4.  USOE Response, Timelines and Formula.
A.  The USOE may appoint an expert review panel to

review, prioritize and recommend proposals for funding by the
Board.

B.  After the USOE receives proposals, it will determine a
funding formula based on the number and quality of proposals.

C.  The formula shall:
(1)  distribute 45 percent of the funds as a base for all

school districts and charter schools that submit viable proposals

for developing family literacy centers;
(2)  distribute 50 percent of the funds directly to

participating school districts and charter schools based on the
ELL student count in the school districts/charter schools;

(3)  retain five percent of appropriated funding for:
(a)  an annual third party assessment of school

district/charter school family literacy center projects; the
assessment shall be a third-party assessment; and

(b)  continuing professional development for participating
school districts and charter schools that allows the USOE to
provide current information and materials over a three year
period to assist participating school districts/charter schools.

D.  The Board shall approve recommendations for funding
by July 30.

E.  School districts and charter schools that receive funding
shall be notified of funding and the distribution of funds shall
begin as soon as possible after Board approval.

KEY:  English Language Learners
October 8, 2008 Art X Sec 3

53A-17a-120
53A-1-402(1)(c)
53A-17a-161(2)
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R277.  Education, Administration.
R277-733.  Adult Education Programs.
R277-733-1.  Definitions.

A.  "Adult" means a person 18 years of age or over.
B.  "Adult education" means organized educational

programs, other than regular full-time and summer education
and secondary schools/programs/courses, provided by school
districts or nonprofit organizations affording opportunities for
out-of-school youth and adults who have or have not graduated
from high school, to improve their literacy levels and to further
their high school level education.

C.  "Adult Basic Education (ABE)" means a program of
instruction below the 9.0 academic grade level for adults who
lack competency in reading, writing, speaking, problem solving
or computation at a level that substantially impairs their ability
to find or retain adequate employment that will allow them to
become employable, contributing members of society and
preparing them for advanced education and training.  The
instruction is designed to help adults by:

(1)  increasing their independence;
(2)  improving their ability to benefit from occupational

training;
(3)  increasing opportunities for more productive and

profitable employment; and
(4)  making them better able to meet adult responsibilities.
D.  "Adult Education and Family Literacy Act (AEFLA)"

means Title II of the Workforce Investment Act (WIA) of 1998
which provides the principle source of federal support for adult
basic and literacy education programs for adults who lack basic
skills, an adult education secondary school diploma, or
proficiency in English.

E.  "Adult High School Completion (AHSC)" means a
program of academic instruction at the 9.0 grade level or above
in Board-approved subjects for eligible adult education students
who are seeking:

(1)  an adult education secondary education diploma from
an adult education program; or

(2)  a certificate of GED.
F.  "Board" means the Utah State Board of Education.
G.  "Certificate of GED" means a certificate issued by the

USOE to an individual who has successfully passed all five
subject areas of the GED based on Utah passing standards;
measuring the major and lasting outcomes and concepts
associated with a traditional four-year high school education.

H.  "Community-Based Organization (CBO)" means a
nonprofit organization:

(1)  eligible for and accepting federal AEFLA funds; and
(2)  for the sole purpose of providing adult education

services to qualified adult education learners.
(3)  All rules and laws that apply to schools/school districts

shall also apply to CBOs that receive adult education funding.
(4)  CBOs:
(a)  apply to the USOE;
(b)  receive adult education funding through a competitive

process; and
(c)  receive USOE funding on a reimbursement basis only.
I.  "Consumable items" means student workbooks, student

packets, computer disks, pencils, papers, notebooks, and other
similar personal items for which a student retains ownership
during the course of study.

J.  "Desk monitoring" means the review of UTopia data to
ensure program integrity.

K.  "Eligible adult education student" means a person
making his primary and permanent home in Utah, and:

(1)  is 17 years of age or older, and whose high school class
has graduated; or

(2)  is under 18 years of age and is married; or
(3)  has been adjudicated as an adult; or
(4)  is an out-of-school youth 16 years of age or older who

has not graduated from high school.
L.  "Enrollee" means an adult student who has 12 or more

contact hours in an adult education program during a
fiscal/program year, an academic assessment establishing an
Entering Functioning Level, has an adult education Student
Education Occupation Plan (SEOP) with an established goal,
and a defined funding code.  Enrollee status is based on the last
date that all of the above items are entered into UTopia.

M.  "English for Speakers of Other Languages (ESOL)" is
an instructional program provided for non-native language
speakers.

N.  "Fee" means any charge, deposit, rental, or other
mandatory payment, however designated, whether in the form
of money or goods.  Admission fees, transportation charges, and
similar payments to third parties are fees if the charges are made
in connection with an activity or function sponsored by or
through an adult education program.  All fees are subject to
approval by the local school board of education or local board
of trustees.

O.  "General Educational Development (GED) preparation"
means a program intended to provide instruction in five specific
subject areas which may lead to a certificate of GED.

P.  "General Educational Development (GED) testing"
means the test required under R277-702.

Q.  "Latest official census data" means the most current
statistical information available used to determine the number
of adults who need adult education services, and determined by:

(1)  individuals 16 years of age and older; or
(2)  individuals 16 years of age and older whose primary

language is other than English; or
(3)  individuals 16 years of age and older without a high

school diploma - ungraduated adults.
R.  "Measurable outcomes" means indicators of student

achievement in adult education programs resulting in state
funding.  These outcomes are described in R277-733-9.

S.  "Other eligible adult education student" means a person
16 to 18 years of age whose high school class has not graduated
and is counted in the regular school program.  The funds
generated, WPU or collected fees or both, are credited to the
adult education program for attendance in an adult education
program.

T.  "Out-of-school youth" means a student 16 years of age
or older who has not graduated from high school and is no
longer enrolled in a K-12 program of instruction.

U.  "Participant" means an adult education student who
generates less than twelve contact hours in a fiscal/program year
and does not meet the qualifications of an adult education
enrollee.

V.  "Teaching of English to Speakers of Other Languages
(TESOL)" means a credential for teachers of ESOL.

W.  "Tuition" means the base cost of an adult education
program providing services to the adult education student.

X.  "USOE" means the Utah State Office of Education.
Y.  "UTopia" means Utah Online Performance Indicators

for Adult Education statewide database.
Z.  "Waiver release form" means a form signed at least

annually by an adult education student allowing for release of
the student's personal data and student education occupation
plan, including social security number and GED scores, for data
matching purposes with agencies such as the Department of
Workforce Services, higher education, Utah State Office of
Rehabilitation and GED Scoring Services.  Signed waiver
release allows a student's education records to be shared with
other adult education programs or interested agencies for the
purpose of skill development, job training or career planning, or
other purposes.

R277-733-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,
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Section 3 which gives general control and supervision of the
public school system to the Board, Section 53A-15-401 which
places the general control and supervision of adult education
under the Board, Section 53A-1-402(1) which allows the Board
to adopt minimum standards for programs and Section 53A-1-
401(3) which allows the Board to adopt rules in accordance with
its responsibilities.  Additionally, the Board and Board of
Regents are directed to provide adult education programs to
inmates under Section 53A-1-403.5.

B.  The purpose of this rule is to describe curriculum,
program standards, allocation formulas, and operation
procedures for the adult education program for adult education
students both in and out of state custody.

R277-733-3.  Federal Adult Education.
The Board adopts the Adult Education and Family Literacy

Act, Title II of the Workforce Investment Act (WIA), Public
Law 105-220, 20 U.S.C. 1201 et seq., hereby incorporated by
reference, and the related current state plan required under that
statute, as the standards and procedures governing the federally-
funded portion of its adult education program, available from
the USOE Adult Education Section.

R277-733-4.  Program Standards.
A.  Local Utah adult education programs shall comply with

state and federal requirements and Board rules and follow
procedures as defined in the Utah Adult Education Policy and
Procedures Guide published, updated, and available from the
USOE.

B.  Local Utah adult education programs shall make
reasonable efforts to inform prospective students within their
geographic areas of the availability of the programs and provide
enrollment information.

C.  Adult education programs/courses may also be made
available to Utah residents who are between the ages of 16 and
18, as determined necessary by local adult education programs.

D.  Local adult education programs shall make reasonable
efforts to schedule classes at local community sites and times
that meet the needs of adult education students.

E.  Each eligible adult education student shall have a
written student educational/occupational plan (SEOP) defining
the student's goal(s) based upon a complete academic
assessment, prior academic achievement, work experience and
an established Entering Functioning Level.  Annually, the plan
shall be reviewed by the student and a designated program
official and maintained in the student's file along with a signed
data matching/agency sharing waiver release form.

F.  Only courses identified in R277-733-7 qualify for adult
education funds.

G.  Local adult education programs shall establish and
maintain a local adult education advisory committee consisting
of representation from the Department of Workforce Services,
Vocational Office of Rehabilitation, higher education and other
interested community members with the responsibility to
advocate for exemplary adult education programs through
collaboration and partnerships with businesses and other
community agencies.

H.  The USOE shall evaluate local programs through tri-
annual site monitoring visits, desk monitoring, and as needed,
additional site visits or both, to assure compliance.

I.  Education staff assigned to provide education services
shall be qualified and appropriate for their assignments.

J.  The teaching certificate and endorsement held by a staff
member of a school district or community-based program shall
be important in evaluating the appropriateness of the teacher's
assignment, but not controlling.  For instance, elementary
teachers may teach secondary age students who are performing
academically at an elementary level in certain subjects.  Persons
teaching an adult education high school completion class shall

hold a valid Utah elementary or secondary education license and
may issue adult education high school completion credits in
multiple subjects. Non-licensed individuals providing
instruction in ESOL, ABE or AHSC classes shall instruct under
the supervision of a licensed program employee.

K.  Persons with post-secondary degrees in adult education
but are not in possession of a Utah teaching certificate may be
considered for employment solely in an adult education program
teaching adult students following the completion of a student
teaching field experience in an accredited adult education
program.

L.  Persons with TESOL or ESOL credentials may be
considered for employment solely in an adult education program
teaching adult students following the completion of a student
teaching experience in an accredited adult education program.

R277-733-5.  Fiscal Procedures.
A.  State funds appropriated for adult education are

allocated in accordance with Section 53A-17a-119.
B.  No eligible school district shall receive less than its

portion of a seven percent base amount of the state
appropriation if:

(1)  instructional services approved by the USOE have
been provided to eligible adult students during the preceding
fiscal year; or

(2)  the school district is preparing to offer such services--
such a preparation period may not exceed two years.

C.  Lapsing and nonlapsing funds
(1)  Funds appropriated for adult education programs shall

be subject to Board accounting, auditing, and budgeting rules.
(2)  State adult education funds which are allocated to

school district adult education programs and are not expended
in a fiscal year may be carried over to the next fiscal year with
written approval by the USOE.  These funds may be considered
in determining the school district's allocation for the next fiscal
year.  Carried over funds shall be expended within the next
fiscal year.  If funds are not expended, they shall be recaptured
by the USOE on February 1 of each program year, and
reallocated to other school district adult education programs
based on need and effort as determined by the Board consistent
with Section 53A-17a-119(3).

D.  The USOE shall develop uniform forms, deadlines,
program reporting and accounting procedures, and guidelines to
govern the state (legislative) and federal AEFLA adult education
programs.  The Utah Adult Education Policy and Procedures
Guide, July, 2006 (updated annually) including forms,
procedures and guidelines is available on the USOE adult
education website.

R277-733-6.  Adult Education Pupil Accounting.
A.  A student who is at least 16 years of age but less than

19 years of age, who has not graduated from high school, who
is a resident of a Utah school district, and who is enrolled in a
K-12 program, may, with approval under the state administered
Adult Education Program, also enroll in an adult education
program. The regular state WPUs at the rate of 990 clock hours
of membership per one weighted pupil unit per year, 1 FTE on
a yearly basis, shall follow the student.  The clock hours of
students enrolled part-time shall be prorated within/by the
school district.

B.  A student 17 years of age or older, without a high
school diploma but whose high school class has graduated, who
is a Utah resident, and who intends to graduate from a K-12
high school, may enroll in the State Adult High School
Completion Program.  Student attendance up to 990 clock hours
of membership is equivalent to 1 FTE per year.

(1)  The clock hours of students enrolled part-time shall be
prorated.

(2)  As an alternative, equivalent weighted pupil units may
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be generated for competencies mastered on the basis of prior
authorization of a school district plan by the USOE.

C.  An out-of-school youth (minimum age of 16) who has
not graduated from high school, may with parental/guardian
written approval (if applicable) and school district
administrative written approval, enroll in an adult education
program:

(1)  The WPU shall not be generated by the student's
participation in an adult education program.

(2)  This student shall be eligible for adult education state
funding.

(3)  This student may only receive an adult education
diploma.

D.  For purposes of funding the regular basic adult
education program, a student can only be a pupil in average
daily membership once on any day.  If the student's day is part-
time in the regular school program and part-time in the adult
education program, the student's membership shall be reported
on a prorated basis for each program.  A student may not be
funded for more than one regular WPU for any school year.

R277-733-7.  Program, Curriculum, Outcomes and Student
Mastery.

A.  The Utah Adult Education Program shall offer courses
consistent with the Core curriculum under R277-700.

B.  The Core curriculum and teaching strategies may be
modified or adjusted to meet the individual needs of the adult
education student.

C.  Written course descriptions for AHSC required and
elective courses shall be developed by school district adult
education programs for all classes taught, consistent with the
Utah Core curriculum and Utah adult education curriculum
standards, as provided by the USOE.

D.  Written course descriptions for ESOL and ABE courses
shall be developed cooperatively by school districts, CBOs and
the USOE based on Utah Core curriculum standards, modified
for adult learners.

E.  Course descriptions shall contain adult education
mastery criteria and shall stress mastery of adult life skill course
material consistent with Core objective standards and the Core
curriculum.

F.  Course content mastery shall be stressed rather than
completion of predetermined seat time in a classroom.

G.  Adult high school completion education is determined
by the following prerequisite courses:

(1)  ESOL competency levels one through six;
(2)  ABE competency levels one through four.
H.  Beginning January 1, 2008, AHSC students shall satisfy

federal AHSC Levels I and II competency requirements with a
minimum of 24 credits under the direction of a Utah licensed
teacher as provided below:

(1)  Adult High School Core Courses, as offered consistent
with Utah Core objectives:

(a)  24.0 units of credit required through satisfaction of a
course of study by demonstrated course competency or school
district approved competency examination in correlation with
the student's SEOP career focus;

(b)  awarded adult education credit options including
continuous professional employment training required for a
professional license; or

(c)  documented achievement of a trade or skill, basic or
advanced military training;

(d)  apprenticeship, union or registered work credentials;
(e)  successful completion of the GED exam; academic

credit for successfully passing the GED exam may only be
applied toward an adult education diploma;

(f)  transcripted college or university courses as they align
to the following Core instructional areas:

(i)  Language Arts: 3.0;

(ii)  mathematics: 2.0, individualized mathematics courses
to meet the life needs of adult learners;

(iii)  science: 2.0, from the four science areas of chemistry,
biological science, earth science, or physics;

(iv)  social studies: 2.50, 1.0 in United States history, .50
in United States government and civics, .50 in geography; and
.50 in world civilizations;

(v)  arts: 1.50;
(vi)  healthy lifestyles: 2.0, individualized courses meeting

the life needs of adult learners that include:  .25 - 1.50 health
education, .25 - 1.50 individualized fitness for life courses;

(vii)  career and technical education (CTE): 1.00;
(viii)  general financial literacy: .50;
(ix)  education technology: .50 computer technology

courses or successful completion of school district approved
competency examination;

(x)  electives: 9.0 units of credit.
I.  The USOE Adult Education Section and local education

programs shall disseminate clear information regarding revised
adult education graduation requirements.

J.  Adult education students receiving education services in
a state prison or jail education program may graduate with an
adult education secondary diploma upon completion of the state
required 24.0 units of credit required under R277-700 and
satisfied through completed credits or demonstrated course
competency consistent with students' SEOP career focus.

K.  Graduation requirements may be changed or modified,
or both, for adult students with documented disabilities through
Individual Education Plans (IEPs) from age 16 up until their
22nd birthday or an adult education SEOP, or both to meet
unique educational needs.

L.  A student's IEP or adult education SEOP shall
document the nature and extent of modifications, substitutions,
or exemptions made to accommodate the student's
disability(ies).

M.  Modified graduation requirements for individual
students shall:

(1)  be consistent with the student's IEP or SEOP, or both;
(2)  be maintained in the student's files;
(3)  maintain the integrity and rigor expected for AHSC

graduation.
N.  School districts shall establish policies:
(1)  allowing or disallowing adult education students

participation in graduation activities or ceremonies; and
(2)  allowing or disallowing adult education students from

participating in the Utah Basic Skills Competency Test
(UBSCT).

O.  An adult education student may only receive an Adult
Education Secondary diploma earned through a designated Utah
adult education program.

P.  Adult education programs shall accept credits and
grades awarded to students from other state recognized adult
education programs, schools accredited by the Northwest
Association of Accredited Schools or schools or programs
approved by the Board without alteration.

Q.  Adult education programs may establish reasonable
timelines and may require adequate and timely documentation
of authenticity for credits and grades submitted from schools or
private providers.

R.  A school district/adult education program is the final
decision-making authority for the awarding of credit and grades
from non-accredited sources.

S.  Adult education shall provide a program that allows
students to transition between sites in a seamless manner.

R277-733-8.  Adult Education Programs--Tuition and Fees.
A.  Any adult may enroll in an adult education class

consistent with Section 53A-15-404.
B.  Tuition and fees shall be charged for ABE, AHSC, or
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ESOL courses in an amount not to exceed $100 annually per
student based on the student's ability to pay as determined by
federal free and reduced lunch guidelines, under the Richard B.
Russell National School Lunch Act, 42 USC 1751, et seq.  The
appropriate student fees and tuition shall be determined by the
local school board or CBO board of trustees.

C.  Adults who are or may attend adult education programs
shall be given adequate notice of program tuition and fees
through public posting.  Any charged tuition or fees shall be set
and reviewed annually.

D.  Adult education tuition and fees shall be waived or
students shall be offered appropriate work in lieu of waivers for
students who are younger than 18, qualify for fee waivers under
R277-407, and their class has not graduated.

E.  Tuition may be charged for courses that satisfy
requirements outlined in R277-733-8B, when adequate state or
local funds are not available.

F.  Fees may be charged for consumable and
nonconsumable items necessary for adult high school courses
that satisfy requirements outlined in R277-733-8B, consistent
with the definitions under R277-733-1E and R277-733-1I.

G.  Fees and tuition charged and collected by adult
education programs shall be reasonable and necessary as
determined by the local boards of education or boards or
trustees.

H.  Collected fees and tuition shall be used specifically to
provide additional adult education and literacy services that the
program would otherwise be unable to provide.

I.  The local program superintendent/chief executive officer
and business administrator shall acknowledge by signature as
part of the program's grant plan (state or federal, or both)
submission and program assurances that all fees and tuition
collected and submitted for accounting purposes are:

(1)  returned/delegated with the exception of indirect costs
to the local adult education program;

(2)  used solely and specifically for adult education
programming;

(3)  not withheld and maintained in a general maintenance
and operation fund.

J.  All collected fees and tuition generated from the
previous fiscal year shall be spent in the adult education
program in the ensuing program year.

K.  Collected fees and tuition may not be counted toward
meeting federal matching, cost sharing or maintenance of effort
requirements related to the local program's award.

L.  Annually, local programs shall report to the school
district or community-based organization all fees and tuition
collected from students associated with each funding source.

M.  Fees and tuition collected from adult education
students shall not be commingled or reported with community
education funds or any other public education fund.

R277-733-9.  Allocation of Adult Education Funds.
Adult education state funds shall be distributed to school

districts offering adult education programs consistent with the
following:

A.  Base amount distributed equally to each participating
school district with a Board-approved adult education plan and
budget - 7 percent of appropriation.

B.  Enrollees (not participants) as defined in R277-733-1L
- 25 percent of appropriation.

C.  Contact hours (instructional and non-instructional) for
both enrollees and participants - 16 percent of appropriation.

D.  Measurable outcomes, outlined below, based upon state
funds, shall be distributed to school districts - 50 percent of
appropriation as follows:

(1)  number of enrollee adult education secondary diplomas
awarded - 30 percent of the 50 percent available;

(2)  number of enrollee certificates of GED awarded - 25

percent of the 50 percent available;
(3)  number of enrollee level gains: ESOL competency

levels 1-6, ABE competency levels 1-4, and AHSC competency
levels 1-2 - 30 percent of the 50 percent available;

(4)  number of enrollee adult education completed
secondary credits - 15 percent of the 50 percent available.

E.  Supplemental support, to be distributed to school
districts for special program needs or professional development,
as determined by written request and USOE evaluation of need
and approval - 2 percent or balance of appropriation, whichever
is smaller.

(1)  Any school district with pre-approved carryover adult
education funds from the previous fiscal year is ineligible for
supplemental funding.

(2)  For the first quarter of the fiscal year (July through
September) priority of supplemental funding shall be given to
school districts whose initial adult education allocation is less
than 1 percent of the state allotted total, as indicated on the state
allocation table.

(3)  Any balance of supplemental funds after the first
quarter of the fiscal year may be applied for by all remaining
eligible school districts.

F.  Funds, state (flow through) or federal (reimbursement)
or both, may be withheld for noncompliance with state policy
and procedures and associated reporting timelines as defined by
the USOE.

R277-733-10.  Adult Education Records and Audits.
A.  Official Records:  To validate student outcomes, local

programs shall maintain records for each program site in
perpetuity which clearly and accurately show for each student:

(1)  complete student intake(s);
(2)  signed data matching/agency sharing waiver(s) of

release as defined under R277-733-4E.
(3)  copies of student assessments validating pre and post

assessment outcomes, transcripted grade data including previous
report cards, transcripts, work verification, military training,
professional licenses, union or registered work credentials, GED
certificates showing successful passing of all five areas of the
GED exam.

B.  Audits:
(1)  To ensure valid and accurate student data, all programs

accepting either state or federal adult education funds, or both,
shall be entered and maintained in the UTopia data system.

(2)  Annually, an independent auditor shall be retained by
each school district and CBO to audit student accounting
records to verify UTopia data entries.

(3)  Reports of accuracy shall be completed and submitted
to the school districts' boards of education, the CBOs boards' of
trustees and the USOE.

(4)  The USOE shall receive the final auditor report by
September 15 annually.

(5)  Independent audit reporting dates, forms, and
procedures are available in the state of Utah Legal Compliance
Audit Guide provided to the school districts and CBOs by the
USOE in cooperation with the State Auditors' Office and
published under the heading of APPC-5.

(6)  USOE Adult Education Services program staff shall
conduct tri-annual program reviews of each program to ensure
accuracy of program data and program compliance.  Desk
monitoring shall be completed during years when tri-annual
reviews are not performed.  Additional informal monitoring or
reviews or site visits may be conducted as necessary.

(7)  The USOE shall review for cause school district or
CBO records and practices for compliance with the law and this
rule.

R277-733-11.  Advisory Council.
A.  The State Superintendent of Public Instruction or
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designee shall represent Adult Education programs on the
Department of Workforce Services State Council as a voting
member.

B.  Adult education programs shall participate on or
establish and maintain a local interagency advisory council
consisting at a minimum of partner agencies including the
Department of Workforce Services, the State Office of
Rehabilitation, higher education, the Utah College of Applied
Technology, industry and community representation, and other
appropriate agencies with the purpose of supporting the mission
of adult education in Utah.

KEY:  adult education
October 8, 2008 Art X Sec 3
Notice of Continuation October 5, 2007 53A-15-401

53A-1-402(1)
53A-1-401(3)
53A-1-403.5
53A-17a-119
53A-15-404
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R277.  Education, Administration.
R277-735. Corrections Education Programs.
R277-735-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Inmate" means an offender who is incarcerated in state

or county correctional facilities.  Inmates may be housed in
various locations throughout the state of Utah.

C.  "Custody" means the status of being legally in the
control of another adult person or a public agency.

D.  "English for Speakers of Other Languages (ESOL)" is
an instructional program provided for non-native language
speakers.

E.  "Teaching of English to Speakers of Other Languages
(TESOL)" means a credential for teachers of ESOL.

F.  "USOE" means the Utah State Office of Education.
G.  "UTopia" means Utah Online Performance Indicators

for Adult Education statewide database.

R277-735-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and authority over public
education in the Board, by Section 53A-1-403.5 which makes
the Board directly responsible for the education of inmates in
custody and Section 53A-1-401(3) which allows the Board and
Board of Regents to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to specify operation
standards and procedures for inmates in corrections education
programs that are the responsibility of the public school system.

C.  Corrections education programs shall be consistent with
R277-733, Adult Education Programs.

R277-735-3.  Procedures for Providing Services.
A(1)  The Board may contract with local school boards,

state post-secondary educational institutions, other state
agencies, or private providers of the local boards' choosing to
provide educational services for inmates.

(2)  The respective responsibilities of the Board, local
school boards, and other service providers for education shall be
established by letters of agreement or contracts.

(3)  A district may sub-contract with local educational
service providers for the provision of educational services to
students.

(4)  Educational services shall be provided in the
appropriate environment for the student's behavior and
educational performance.

(5)  Educational programs to which inmates are assigned
shall meet the standards adopted by the Board for that type of
program.

(6)  Educational programs shall be monitored by the USOE
in periodic review visits.

(7)  Educational services shall be sufficiently coordinated
with non-custody programs to enable inmates in custody to
continue their public school education with minimal disruption
following discharge from custody.

(8)  Custodial status alone does not qualify an individual
for services under the Individuals with Disabilities Act (IDEA),
20 U.S.C. Sec. 1400 et seq., amended in 2004.

B.  When a student inmate is transferred to a new program,
the sending program shall update and finalize all school records
in UTopia releasing the student's records as soon as possible
after receiving notice of the transfer.

C.  When a student inmate is released from custody,
educational records shall only be available consistent with the
Family Education Rights and Privacy Act (FERPA), 20 U.S.C.
Section 1232g; 34 CFR Part 99.

D.  Funding
(1)  Inmates receiving educational services by or though a

school district become students of that school district for

funding purposes.
(2)  State funds appropriated to the USOE for corrections

education shall be allocated to districts on the basis of annual
applications.

(3)  The funds distributed to a district shall be based upon
criteria which include:

(a)  the number of inmates in custody served in the district;
(b)  the type of services provided to the inmates;
(c)  the setting for providing services; and
(d)  the length of the program.
E.  Funds approved for corrections education projects can

be expended only for the purposes described in the respective
funding application.

F.  Unexpended funds may only be carried over from one
fiscal year to the next with specific approval of the Board or its
designee.

G.  The Board, or its designee, shall adopt uniform pupil
and fiscal accounting procedures, forms, and deadlines for
correctional education programs.

H.  Program Staff
(1)  Education staff assigned to provide education services

shall be qualified and appropriate for their assignments.
(2)  The teaching certificate and endorsement held by a

staff member or a person assigned to teach in a prison or jail
shall be important in evaluating the appropriateness of the
teacher's assignment, but not controlling.  For example,
elementary teachers may teach secondary age students who are
academically performing at an elementary level in certain
subjects.  Persons teaching an adult education high school
completion course shall hold a valid Utah elementary or
secondary education license and may issue adult education high
school completion credits in multiple subjects.  Non-licensed
individuals providing instruction in ESOL, Adult Basic
Education (ABE) or Adult High School Completion (AHSC)
classes shall instruct under the supervision of a licensed
program employee.

(3)  Persons with a post-secondary degree in adult
education but are not in possession of a Utah teaching certificate
may be considered for employment solely in an adult education
program teaching adult students following the completion of a
student teaching field experience in an accredited adult
education program.

(4) Persons with TESOL or ESOL credentials may be
considered for employment solely in a adult education program
teaching adult students following the completion of a student
teaching experience in an accredited adult education program.

R277-735-4.  Program, Curriculum, Outcomes and Student
Mastery.

A.  Adult education shall provide a program that allows
students to transition between sites in a seamless manner.

B.  Adult education students receiving education services
in a state prison or jail education program may graduate with a
school district adult education secondary diploma upon
completion of the state required 24.0 units of credit required
under R277-700 and satisfied through completed credits or
demonstrated course competency consistent with students'
SEOP career focus.

C.  Graduation requirements may be changed or modified,
or both, for adult students with documented disabilities through
Individual Education Plans (IEPs) consistent with IDEA.

D.  Modified graduation requirements for individual
students shall:

(1)  be consistent with the student's IEP or SEOP, or both;
(2)  be maintained in the student's files;
(3)  maintain the integrity and rigor expected for AHSC

graduation.

R277-735-5.  Confidentiality.
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A.  Transcripts and diplomas prepared for inmates in
custody shall be issued in the name of the contracted educational
agency which also provides service to non-custodial offenders
and shall not bear reference to custodial status.

B.  School records which refer to custodial status, inmate
court records, and related matters shall be kept separate from
permanent school records and shall be destroyed or may be
sealed upon order of a court of competent jurisdiction.

C.  Access to Student Records
(1)  Staff who design and oversee individual student plans

shall have access to all appropriate records relevant to the
student's education.

(2)  Information obtained from records remains the
property of the supplying agency and shall not be transferred or
shared with other persons or agencies without the permission of
the supplying agency, consistent with Section 63G-2-206.

(3)  Access to and provision of student records or
transcripts shall be consistent with state and federal law.

KEY:  public education, custody*, inmates*
October 8, 2008 Art X Sec 3
Notice of Continuation January 5, 2004 53A-1-403.5

53A-1-401(3)
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R277.  Education, Administration.
R277-760.  Flow Through Funds for Students at Risk.
R277-760-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "USOE" means the Utah State Office of Education.
C.  "Application funds" means the annual legislative

appropriation that will be awarded to districts by application.
D.  "WPU" means weighted pupil unit:  the basic unit used

to calculate the amount of state funds a school district may
receive through a given program.

E.  "Student at risk" means any student who because of his
individual needs, requires some kind of uniquely designed
intervention in order to achieve literacy, graduate, and be
prepared for transition from school to post school options.

F.  "Small school district" means a school district which
does not generate the minimum base because of size and district
characteristics.

G.  "The MASTER PLAN FOR SERVICES FOR
STUDENTS AT RISK" is a planning document which provides
for an appropriate and effective education system for all
students, including those at risk.  The PLAN is designed to
enable students to become functioning members of the
community, pursue post-secondary education or career training,
and find and maintain employment leading to economic
security.

R277-760-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control of public schools in the
Board, by Section 53A-17a-121(1)(2) which requires funds
appropriated for students at risk to be distributed according to
standards set by the Board, by Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities, and by 63M-9-201 which creates the Families,
Agencies, and Communities Together State Council.

B.  The purpose of this rule is to distribute at risk flow
through funds to school districts.

R277-760-3.  Distribution of Funds.
The annual state legislative appropriation for students at

risk shall be awarded to Utah school districts:
(1)  using a formula which takes into account selected prior

year WPU's per district and a district's low-income population;
and

(2)  to guarantee a minimum base of no less than $18,600
for small school districts.

R277-760-4.  Appropriate Expenditure of At Risk Flow
Through Funds.

A.  A school district shall use its share of the appropriation
consistent with the MASTER PLAN FOR SERVICES FOR
STUDENTS AT RISK.

B.  The USOE may evaluate district programs in
conjunction with at risk advisory groups.

KEY:  dropouts, exceptional children
April 15, 1996 Art X Sec 3
Notice of Continuation September 7, 200453A-17a-121(1)(2)

53A-1-401(3)
63M-9-201
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R280.  Education, Rehabilitation.
R280-150.  Adjudicative Proceedings Under the Vocational
Rehabilitation Act.
R280-150-1.  Definitions.

"Board" means the Utah State Board of Education.

R280-150-2.  Authority and Purpose.
A.  This rule is authorized by 53A-24-103 which places the

Utah State Office of Rehabilitation under the policy direction of
the Board and under the direction and general supervision of the
Superintendent of Public Instruction, and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to specify standards and
procedures for adjudication of disputes under the Vocational
Rehabilitation Act.

R280-150-3.  Standards and Procedures.
A.  As its rules for adjudicative proceedings under the

Vocational Rehabilitation Act, the Board adopts and hereby
incorporates by reference: 34 C.F.R. 361.57, 2007 edition,
which adopts, defines, and publishes procedures for review of
state rehabilitation service decisions, including alternative
dispute resolution through mediation; and

B.  The Board shall act in accordance with:
(1)  Subsection V of the Rehabilitation Act of 1973, 29

U.S.C.A. 794; and
(2)  The Utah State Office of Rehabilitation Case Service

Manual, Chapter 21, approved on May 9, 2008.

KEY:  administrative procedures, rules and procedures
October 8, 2008 53A-24-103
Notice of Continuation August 10, 2004 53A-1-401(3)
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R280.  Education, Rehabilitation.
R280-201.  USOR ADA Complaint Procedure.
R280-201-1.  Definitions.

A.  "ADA" means the Americans with Disabilities Act, 42
U.S.C. 12201, which provides that no qualified individual with
a disability, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to
discrimination by this or any such entity.

B.  "The ADA Coordinator" means the designee of the
State Board of Education, who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities in
accordance with the Americans with Disabilities Act, or
provisions of this rule.

C.  "The ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(1)  Office of Planning and Budget;
(2)  Department of Human Resource Management;
(3)  Division of Risk Management;
(4)  Division of Facilities Construction Management; and
(5)  Office of the Attorney General.
D.  "Disability" means, with respect to an individual

disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.  The definition of "disability"
specifically excludes:  transvestism, transsexualism, pedophilia,
exhibitionism, voyeurism, gender identity disorders not resulting
from physical impairments, other sexual behavior disorders,
compulsive gambling, kleptomania, pyromania, and
psychoactive substance use disorders resulting from current
illegal use of drugs.

E.  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

F.  "Individual with a disability" (hereinafter individual)
means a person who has a disability which limits one of his
major life activities and who meets the essential eligibility
requirement for the receipt of services or the participation in
programs or activities provided by the USOR or the State Board
of Education, or who would otherwise be an eligible applicant
for vacant state positions, as well as those who are employees of
the state.

G.  "Executive Director" means the Executive Director of
the Utah State Office of Rehabilitation.

H.  "USOR" means the Utah State Office of Rehabilitation.

R280-201-2.  Authority and Purpose.
A.  This rule is authorized pursuant to 28 CFR 35.107,

1992 edition, which adopts, defines, and publishes complaint
procedures providing for prompt and equitable resolution of
complaints filed in accordance with Title II of the Americans
with Disabilities Act, 28 CFR 35, 1992 edition.

B.  The purposes of this rule are:
(1)  to establish a USOR procedure for filing complaints

under the federal ADA law;
(2)  provide an appeals procedure;
(3)  provide for appropriate classification of the records of

complaints and appeals; and
(4)  to guarantee at this agency level that no qualified

individual with a disability, by reason of such disability, shall be
excluded from participation in or be denied the benefits of the
services, programs, or activities of the USOR, or be subjected to
discrimination by the USOR.

R280-201-3.  Filing of Complaints.
A.  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but not later than 60 days from the date of the alleged act
of discrimination.  However, any complaint alleging an act of
discrimination occurring between January 26, 1992 and the
effective date of this rule may be filed within 60 days of the
effective date of this rule.

B.  The complaint shall be filed with the USOR's ADA
Coordinator in writing or in another format suitable to the
individual.

C.  Each complaint shall:
(1)  include the individual's name and address;
(2)  include the nature and extent of the individual's

disability;
(3)  describe the USOR's alleged discriminatory action in

sufficient detail to inform the USOR of the nature and date of
the alleged violation;

(4)  describe the action and accommodation desired; and
(5)  be signed by the individual or by his legal

representative.
D.  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

R280-201-4.  Investigation of Complaint.
A.  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in Section 3(C) of this rule if it is not made available by
the individual.

B.  When conducting the investigation, the coordinator
may seek assistance from the USOR's legal, human resource and
budget staff in determining what action, if any, shall be taken on
the complaint.  Before making any decision that would involve
an expenditure of funds which is not absorbable within the
USOR's budget and would require appropriation authority,
facility modifications, or reclassification or reallocation in
grade, the coordinator shall consult with the ADA State
Coordinating Committee.

R280-201-5.  Issuance of Decision.
A.  Within 30 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another suitable format stating what action, if any, shall be
taken on the complaint.

B.  If the coordinator is unable to reach a decision within
the 30 working day period, he shall notify the individual with a
disability in writing or by another suitable format why the
decision is being delayed and what additional time is needed to
reach a decision.

R280-201-6.  Appeals.
A.  The individual may appeal the decision of the ADA

coordinator by filing an appeal within 10 working days from the
receipt of the decision.

B.  The appeal shall be filed in writing with the Executive
Director.

C.  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the Executive Director or designee.

D.  The appeal shall describe in sufficient detail why the
coordinator's decision is in error, is incomplete or ambiguous,
is not supported by the evidence, or is otherwise improper.

E.  The Executive Director shall review the factual findings
of the investigation and the individual's statement regarding the
inappropriateness of the coordinator's decision and arrive at an
independent conclusion and recommendation.  Additional
investigations may be conducted if necessary to clarify
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questions of fact before arriving at an independent conclusion.
Before making any decision that would involve the Executive
Director to direct an expenditure of funds which is not
absorbable and would require appropriation authority, facility
modifications, or reclassification or reallocation in grade, he
shall also consult with the State ADA Coordinating Committee.

F.  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
suitable format to the individual.

G.  If the Executive Director is unable to reach a decision
within the ten working day period, he shall notify the individual
in writing or by another suitable format why the decision is
being delayed and the additional time needed to reach a
decision.

R280-201-7.  Classification of Records.
The record of each complaint and appeal, and all written

records produced or received as part of such actions, shall be
classified as protected as defined under Section 63G-2-305 until
the ADA coordinator or Executive Director issues the decision
at which time any portions of the record which may pertain to
the individual's medical condition shall remain classified as
private as defined under Section 63G-2-302 or controlled as
defined in Section 63G-2-304.  All other information gathered
as part of the complaint record shall be classified as private
information.  Only the written decision of the coordinator or
Executive Director shall be classified as public information.

R280-201-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to the individuals under the State Anti-Discrimination
Complaint Procedures, Section 67-19-32; the Federal ADA
Complaint Procedures (28 CFR Subpart F, beginning with Part
35.170, 1992 edition); or any other Utah state or federal law that
provides equal or greater protection for the rights of individuals
with disabilities.

KEY:  complaints, disabled persons
January 5, 1999 28 CFR 35
Notice of Continuation January 5, 2004 28 CFR 35.107

42 U.S.C. 12201
63G-2-302
63G-2-304
63G-2-305

67-19-32
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R280.  Education, Rehabilitation.
R280-204.  Utah State Office of Rehabilitation Employee
Background Check Requirement.
R280-204-1.  Definitions.

A.  "BCI" means the Utah Bureau of Criminal
Identification.

B.  "Board" means the Utah State Board of Education.
C.  "Criminal background check" means the submission by

an employee of fingerprints through a law enforcement unit,
through the Utah State Office of Education paper/card
fingerprinting process or by means of an electronic
fingerprinting scanning machine, review by the BCI for
comparison with recorded arrests and convictions and
discussion or explanation of resulting criminal arrest or
conviction information as determined by this rule and USOR
procedures.

D.  "Significant unsupervised access" means a period of
time that an employee, volunteer or intern covered by this rule
may spend with a Rehabilitation client during which the
employee or volunteer is alone with the client for more than a
brief time, provides services for clients protected under this rule
on a regular basis by assignment, or who generally works with
clients protected under this rule.

E.  "USOE" means the Utah State Office of Education.
F.  "USOR" means the Utah State Office of Rehabilitation.
G. "USOR employee" means employees, including

consultants, temporary employees, interns and traditional
employees of the USOR or agencies or subdivisions of the
USOR.

R280-204-2.  Authority and Purpose.
A.  This rule is authorized by 53A-24-103 which places the

USOR under the policy direction of the Board.  The Board is
authorized under 53A-1-401(3) to adopt rules and policies in
accordance with its responsibilities.

B.  The purpose of this rule is to establish definitions and
procedures under which criminal background checks may be
required of designated USOR employees and volunteers and
under which employees, prospective employees and volunteers
may receive notice of required background check requirements
and review.

R280-204-3.  Criminal Background Check Requirement for
Designated USOR Employees.

A.  Background checks shall be completed for all USOR
employees hired, transferred, or assigned to the USOR after
February 28, 2003 who have significant unsupervised access to
clients.

B.  Background checks shall be completed on all
designated USOR employees by July 1, 2007.

C.  Background checks shall be completed on designated
USOR employees hired before March 2, 2006.

D.  The USOR Executive Director shall review supervisor
recommendations of USOR employee positions identified for
background checks under R280-204-3B and C and designate
employee and volunteer positions for which background checks
are necessary.  Designated employees and volunteers shall
receive adequate notice of the required background check from
their supervisors.

E.  All USOR volunteers may be required, following
reasonable notice, to complete a criminal background check.

R280-204-4.  Criminal Background Check Requirement for
USOR Employees Hired After March 1, 2006.

A.  Employees hired for USOR positions after March 1,
2006 in positions designated by the USOR Executive Director
shall be required to complete a criminal background check and
review prior to final and official hiring by the USOR.

B.  Background checks shall be required for prospective

transfers from outside USOR after March 1, 2006 for designated
positions.

C.  Background checks may be required at the discretion of
the USOR Executive Director for USOR employees reassigned
or promoted to designated positions.

D.  New employees, transfer employees from other state
government positions and volunteers may provide information
from background checks that were completed by the BCI or by
the applicant at live scan sites no more than 12 months prior to
the date of employment by USOR instead of completing a new
background check.

E.  Prospective transferees or employees shall receive
notice of the background check requirement in the
job/employment notice.

R280-204-5.  USOR Procedures for Review of Criminal
Background Check Information.

A.  Background checks of designated USOR employees
hired between February 28, 2003 and March 1, 2006 shall take
place using one of the following methods as directed by the
USOR:

(1)  using fingerprint cards submitted to the BCI; or
(2)  using the live scan process at any Utah live scan

location.
B.  All background checks that identify arrests or

convictions shall be reviewed by USOR staff.
C.  USOR staff shall notify the background check applicant

in a timely manner that arrest(s), conviction(s), or both, were
reported as a result of the background check.

D.  Designated USOR staff shall review arrests,
convictions, or both, and determine if the arrests or convictions
pose risks to USOR clients.

E.  USOR current and prospective employees whose
background checks reveal arrests or convictions shall have an
opportunity to provide an explanation or additional information
to USOR staff.

F.  The review of criminal background check information
may result in a prospective USOR employee not being hired, in
disciplinary action for current USOR employees, or termination
of a volunteer's participation with the USOR.

G.  Current employees shall have adequate due process
consistent with USOR policies prior to discipline resulting from
background check review.

R280-204-6.  Criminal Background Check Costs and Fees.
A.  All costs and fees associated with criminal background

checks of USOR employees hired before March 2, 2006 shall be
borne by the USOR.

B.  All costs and fees associated with criminal background
checks of USOR employees hired after March 1, 2006 shall be
the responsibility of the employee or prospective employee.
The USOR may contribute to criminal background check costs
and expenses as funds are available and at the discretion of the
USOR.

C.  The responsibility for costs and fees of employees
transferred within USOR or from other government agencies
shall be determined on a case-by-case basis.

D.  The responsibility for costs and fees of USOR
volunteers shall be determined on a case-by-case basis.

E.  A criminal background check fee schedule shall be
available to prospective USOR employees from the USOR.
Costs may include a fee for review of fingerprint cards to the
BCI, a fee for use of live scan equipment or a fee for review of
fingerprint results by the USOR.

R280-204-7.  Miscellaneous Provisions.
A.  Confidentiality:
(1)  All criminal background information received by the

USOR shall be secured by the designated USOE section.
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(2)  All criminal background check records maintained by
USOR and USOE are protected under Section 63G-2-305 with
the exception of public employee information under Section
63G-2-201.

B.  The USOR or USOE has no liability for any errors or
misinformation received from the BCI as a result of a criminal
fingerprint background check.  Correction of any
misinformation is the responsibility of the fingerprint
background check applicant.

KEY:  criminal background checks
April 3, 2006 53A-24-103

53A-1-401(3)
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R305.  Environmental Quality, Administration.
R305-4.  Clean Fuels and Vehicle Technology Fund Grant
and Loan Program.
R305-4-1.  Authorization and Purpose.

(1)  As authorized by Section 19-1-404, this rule
establishes procedures for:

(a)  providing loans and grants to government agencies and
private sector businesses to convert vehicles to run on a clean
fuel, to purchase OEM vehicles, or to retrofit vehicles as
provided under Section 19-1-403 to provide air pollution
reduction benefits; and

(b)  providing loans or state match grants for the purchase
of clean fuel refueling equipment for a private sector business
vehicle or government vehicle as provided under Section 19-1-
403.

(2)  As authorized by Section 19-1-404, this rule
establishes criteria and conditions for:

(a)  awarding grant and loan program monies; and
(b)  loan repayment and the collection of loans.

R305-4-2.  Definitions.
"Clean fuel" means clean fuel as defined in Subsection 19-

1-402(1).
"Clean-fuel vehicle" means clean-fuel vehicle as defined in

Subsection 19-1-402(2).
"Department" means the Utah Department of

Environmental Quality.
"Fund" means fund as defined in Subsection 19-1-403.
"Government vehicle" means government vehicle as

defined in Subsection 19-1-402(6).
"Grant" means monies awarded to an applicant from the

fund that do not have to be repaid.
"Electric-hybrid vehicle" means electric-hybrid vehicle as

defined in Subsection 19-1-402(3).
"OEM vehicle" means OEM vehicle as defined in

Subsection 19-1-402(8).
"Private sector business vehicle" means private sector

business vehicle as defined in Subsection 19-1-402(9).
"Refueling equipment" means refueling equipment as

defined in Subsection 19-1-402(10)
"Retrofit" means retrofit as defined in Subsection 19-1-

402(11).

R305-4-3.  Grant and Loan Eligibility.
Eligibility for grants and loans from the fund is limited to

projects for government vehicles and private sector business
vehicles that meet the eligibility requirements set forth in R307-
123, and for refueling equipment dispensing a clean fuel as
provided for in Subsection 19-1-403-2(d) within the state of
Utah.

R305-4-4.  Preliminary Approval Application Procedure.
(1)  All grant and loan applicants shall apply on forms

provided by the Department as required by Subsection 19-1-
404(1)(b)(vii)(A), and shall provide additional project
information as requested by the Department.

(2)  All private sector businesses applying for a loan shall
also complete a financial application that includes the following
information:

(a)  a current credit report from the NACM Business Credit
Services or other reporting bureau authorized by the
Department;

(b)  a completed balance sheet of the personal or real
property that will be used to secure the loan;

(c)  copies of federal and state income tax returns for the
last two years for the corporation and the applicant; and

(d)  additional information as requested by the Department.
(3)  All Applicants:
(a)  may be charged an application fee of $140 for vehicle

loans, $280 for grants, and $350 for infrastructure loans as
authorized in Subsection 19-1-403(4)(a)(ii);

(b)  shall sign a statement acknowledging that:
(i)  approved projects must meet all the eligibility

requirements listed in R307-123; and
(ii)  applicants that are pre-approved are not guaranteed

project reimbursement by the Department; and
(c)  shall agree in writing to the provisions in Subsections

19-1-404(1)(b)(vii)(B) through (E), and
(d)  shall, in the event that a vehicle converted, retrofitted,

or purchased using loan or grant proceeds becomes inoperable
through mechanical failure or accident:

(i)  continue to repay the loan whether or not the vehicle is
repairable; or

(ii)  appeal to the Department for a resolution as provided
for in Subsection 19-1-404(1)(b)(vii)(C).

(A)  Applicants that wish to appeal to the Department shall:
1.  provide reasonable documentation that the vehicle

converted, retrofitted, or purchased is inoperable through
mechanical failure or accident; and

2.  propose a course of action that may include adjusting
the loan repayment schedule or terms of the loan or grant.

(B)  Any remedy pursued by the Department will be
handled on a case-by-case basis and at the discretion of the
Department.

(4)  Once the Department has deemed that the application
is complete and the proposed project complies with this rule, the
application shall be reviewed by a committee consisting of at
least the following:

(a)  the DAQ Grant and Loan Program Coordinator or
designee;

(b)  the DAQ Mobile Section Manager or designee;
(c)  two DAQ technical specialists chosen by the

Department; and
(d)  other members as designated at the discretion of the

Department.
(5)  The committee will evaluate each application

according to the criteria provided in Sections R305-4-6 and 7.
(6)  When considering grant and loan applications, the

Department may modify the dollar amount or project scope for
which a grant or loan is awarded.

(7)  Submission of an application under this program and
this rule constitutes the applicant's acceptance of the criteria and
procedures of this rule.

(8)  If rejected at any stage of the process, the applicant
may consult with the Department to determine appropriate
revisions to the application that should be made prior to
submitting the application for reconsideration.

R305-4-5.  Final Approval Procedure and Payment Process.
(1)  Once an applicant's project has been pre-approved to

receive a grant or loan, the applicant shall provide all additional
documentation required in R307-123.

(2)  If rejected at any stage of the process, the applicant
may consult with the Department to determine appropriate
revisions to the application that should be made prior to
submitting the application for reconsideration.

(3)  Once an applicant has obtained final approval to
receive a grant or loan, including signed contract documents,
monies from the fund will be issued as reimbursements for the
applicant's project costs.

(4)  Grant or loan monies for a state match of a federal or
non-federal grant will only be issued to the applicant after the
applicant's project has been approved by the granting entity for
the federal or non-federal grant.

(5)  The approved applicant shall continue to comply with
the provisions of this rule.

R305-4-6.  Prioritization of Awards for Grant Applications.
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As required by Subsection 19-1-404(1)(b)(iv), the
Department will consider the following criteria in prioritizing
and awarding grants:

(1)  The feasibility and practicality of the project;
(2)  The financial need of the applicant including its

financial condition and the availability of other grants, rebates,
or low-interest loans for the project;

(3)  Whether and to what extent the monies requested are
being provided as a state match of a federal or nonfederal grant;
and

(4)  The environmental and other benefits to the state and
local community attributable to the project.

(5)  When determining feasibility, the committee
established in Subsection R305-4-4(4) may consider but are not
limited to the following criteria:

(a)  the cost of the project relative to market cost
information; and

(b)  the length of time proposed to complete the project.
(6)  When determining practicality, the committee

established in Subsection R305-4-4(4) may consider but are not
limited to the following criteria:

(i)  the technology selected for the project; and
(ii)  the location of the project.
(7)  When determining the environmental and other

benefits to the state and local community attributable to the
project, the committee established in Subsection R305-4-4(4)
may consider but is not limited to the following criteria:

(a)  the pollution reduction benefits attributable to the
project;

(b)  the location of the project;
(c)  the ratio of the total project cost to the environmental

and other benefits attributable to the project; and
(d)  the accessibility and openness of any refueling

equipment to the public, if applicable.

R305-4-7.  Prioritization of Awards for Loan Applications.
As required by Subsection 19-1-404(1)(b)(iv), the

Department will consider the following criteria in prioritizing
and awarding loans:

(1)  The feasibility and practicality of the project;
(2)  The financial need of applicant including its financial

condition and the availability of other grants, rebates, or low-
interest loans for the project;

(3)  Whether and to what extent the monies requested are
being provided as a state match of a federal or nonfederal grant;

(4)  The environmental and other benefits to the state and
local community attributable to the project; and

(5)  The applicant's creditworthiness.
(6)  When determining feasibility, the committee

established in Subsection R305-4-4(4) may consider but are not
limited to the following criteria:

(a)  the cost of the project relative to market cost
information; and

(b)  the length of time proposed to complete the project.
(7)  When determining practicality, the committee

established in Subsection R305-4-4(4) may consider but are not
limited to the following criteria:

(a)  the technology selected for the project; and
(b)  the location of the project.
(8)  When determining the environmental and other

benefits to the state and local community attributable to the
project, the committee established in Subsection R305-4-4(4)
may consider but are not limited to the following criteria:

(a)  pollution reduction benefits attributable to the project;
(b)  the location of the project;
(c)  the accessibility and openness of any refueling

equipment to the public, if applicable; and
(d)  the ratio of the total project cost to the environmental

and other benefits attributable to the project.

R305-4-8.  Grant Program Limitations.
(1)  Grant applications shall not be approved if:
(a)  awarding a grant to an applicant would result in the

Department's inability to fulfill its obligations under this
program or this rule;

(b)  the applicant does not meet the approval requirements
of Sections R305-4-4 and 5, and the project eligibility
requirements of R307-123;

(c)  the fund balance is zero;
(d)  awarding a grant to an applicant would result in the

fund balance being less than zero;
(e)  the vehicle purchased with grant funds is an electric-

hybrid vehicle;
(f)  the OEM vehicle purchased with the grant funds has

previously been titled, registered, or driven more than 7,500
miles by a person or entity other than the applicant.

(g)  the amount of a grant for any vehicle will exceed the
provisions in Subsections 19-1-403(2)(c); or

(h)  the total amount awarded, including federal or
nonfederal grants, for the purchase of vehicle refueling
equipment will exceed the actual cost of the refueling
equipment.

(2)  The annual combined total for all grants approved shall
not exceed a maximum of $250,000 as authorized by Subsection
19-1-404(1)(b)(i).

(3) The maximum number of vehicles purchased,
converted, or retrofitted using grant funds by any fleet operator
shall not exceed 100 vehicles, as authorized by Subsection 19-1-
404(1)(b)(iii).

(4)  The maximum amount that may be approved by the
Department for a grant is $100,000; the minimum amount that
may be approved is $5,000.

(5)  Awards for applicants for both a grant and loan will
not exceed the actual cost of the approved project, minus the
amount of any tax credit claimed under Sections 59-7-605 or
59-10-1009.

R305-4-9.  Loan Program Limitations.
(1)  Loan application shall not be approved if:
(a)  awarding a loan to an applicant would result in the

Department's inability to fulfill its obligations under this
program or this rule;

(b)  the applicant does not meet the approval requirements
of Sections R305-4-4 and 5, and the project eligibility
requirements of R307-123;

(c)  the fund balance is zero;
(d)  awarding a loan to an applicant would result in the

fund balance being less than zero;
(e)  the vehicle purchased with loan funds is an electric-

hybrid vehicle;
(f)  the OEM vehicle purchased with the loan funds has

previously been titled, registered, or driven more than 7,500
miles by a person or entity other than the applicant;

(g)  the amount of a loan for any vehicle will exceed the
provisions in 19-1-403(2)(b) minus the amount of any tax credit
claimed under Sections 59-7-605 or 59-10-1009; or

(h)  the amount to be loaned for the purchase of vehicle
refueling equipment will exceed the provisions in Subsection
19-1-403(2)(d)(ii).

(2)  The total combined loans approved annually shall not
exceed $250,000.

(3)  The maximum amount that may be approved by the
Department for a loan is $100,000; the minimum amount that
may be approved is $5,000.

(4)  Awards for applicants applying for both a grant and
loan will not exceed the actual cost of the approved project,
minus the amount of any tax credit claimed under Sections 59-
7-605 or 59-10-1009.
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R305-4-10.  Servicing the Loans and Loan Repayment.
(1)  Loan repayment schedules shall:
(a)  not exceed ten years, as required by Subsection 19-1-

404(2)(b);
(b)  be based on the financial situation and income

circumstances of each borrower;
(c)  be amortized with equal payment amounts;
(d)  be of such amount to pay all interest and principal in

full; and
(e)  consider projected savings from use of the clean fuel

vehicle as required by Subsection 19-1-404(2)(a).  In
determining projected savings, the Department may use all
current and relevant market cost information.

(2)  The initial installment payment is due on a date
established by the Department.

(3)  Subsequent installment payments are due:
(a)  on the first day of each month for private sector

businesses; or
(b)  as determined by the Department for government

entities.
(4)  A notice of payment and due date shall be sent for each

subsequent payment. Non-receipt of the statement of account or
notice of payment shall not be a defense for non-payment or late
payment.

(5)  Loans made from the fund for a government vehicle
shall be made with no interest rate as required by Subsection 19-
1-404(2)(d).

(6)  Loans made from the fund for a private sector vehicle
shall be made at an interest rate provided by Subsection 19-1-
404(2)(c).

(7)  Any changes in interest rates, re-negotiation of contract
terms or elimination of debt must receive approval by the
Department.

(8)  Loan payments received shall be applied first to
penalty, next to interest, and then to principal.

(9)  Loan payments may be made in advance or the
remaining principal balance of the loan may be paid in full at
any time without penalty.

(10)  Penalties for late loan payments shall be:
(a)  ten percent of the payment due;
(b)  assessed and payable on payments received by the

Department more than 15 days after the due date;
(c)  assessed only once per scheduled payment; and
(d)  noticed to the borrower with the amounts of penalty

and the total payment due.
(11)  Payments shall be considered received the day of the

U.S. Postal Service post mark date or receipted date for
payments delivered to the Department by methods other than the
U.S. Postal Service.

(12)  If a loan payment check is returned due to insufficient
funds, a service charge in the amount allowed by law shall be
added to the payment amount due.

(13)  Notice of loans paid in full shall be sent after all
penalties, interest, and principal have been paid.

R305-4-11.  Recovering on Defaulted Loans.
(1)  Loans may be considered in default when three

consecutive payments are past due by 30 days or more.
(2)  If the loan is determined to be in default under R305-4-

11(1), the Department or Division of Finance may declare the
full amount of the defaulted loan, penalty, and interest
immediately due.

(3)  The Department or Division of Finance need not give
notice of default prior to declaring the full amount due and
payable.

(4)  The borrower shall be liable for attorney's fees and
collection costs for defaulted loans, whether incurred before or
after court action.

R305-4-12.  Review.
The Department reserves the right to review all data and

applicants for continued compliance with this rule during the
period the approved applicant has an outstanding loan
obligation.  The Department further reserves the right to request
supplemental information it may deem necessary from an
applicant in order to effectively administer the program and this
rule.

R305-4-13.  Indemnification.
The state government of Utah, any subdivision, or any

agent of state government with responsibility for or obligation
to the program cannot be held liable for injury or damage to
persons, vehicles or other property caused by or involved with
any equipment or vehicle purchased or converted to use a clean
fuel or retrofitted in this program.

KEY:  air pollution, alternative fuels, grants and loans,
motor vehicles
October 8, 2008 19-1-401
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R307.  Environmental Quality, Air Quality.
R307-123.  General Requirements:  Clean Fuels and Vehicle
Technology Grant and Loan Program.
R307-123-1.  Authorization and Purpose.

This rule is authorized by Section 19-1-405, which
establishes criteria and definitions used to determine eligibility
for use of the Clean Fuels and Vehicle Technology Fund created
in Section 19-1-403.  R307-123 establishes procedures to
provide proof of purchase to the Board for an OEM vehicle, or
the conversion or retrofit of a vehicle for which a grant or loan
made with the monies available in the Fund is allowed under
Subsection 19-1-403(2)(a).  Eligible technologies are required
to meet the criteria and follow the procedures established in
R305-4.

R307-123-2.  Definitions.
Definitions.  The following additional definitions apply to

R307-123.
"Certified by the Board" means that:
(1)  A motor vehicle on which conversion equipment has

been installed meets the criteria in Subsection 19-1-405(1)(a)
and demonstrates a reduction in emissions as defined in
Subsection 19-1-405(2); or

(2)  A motor vehicle on which a retrofit has been installed
meets the following criteria:

(a)  the motor vehicle's emissions of regulated pollutants,
when operating with the retrofit equipment, is less than the
emissions were before the installation of the retrofit equipment;
and

(b)  a reduction in emissions under Subsection R307-123-
2(2)(a)is demonstrated by:

(i)  certification of the retrofit by the federal EPA or by a
state whose certification standards are recognized by the Board;
or

(ii)  any other test or standard recognized by the Board.
"Clean fuel" means clean fuel as defined in Subsection 19-

1-402(1).
"Clean fuel vehicle" means clean fuel vehicle as defined in

Subsection 19-1-402(2).
"Conversion equipment" means a package which may

include fuel, ignition, emissions control, and engine components
that are modified, removed, or added to a motor vehicle or
special mobile equipment to make that vehicle or equipment
eligible.

"Manufacturer's Statement of Origin" means a certificate
showing the original transfer of a new motor vehicle from the
manufacturer to the original purchaser.

"Original equipment manufacturer (OEM) vehicle" means
OEM vehicle as defined in Subsection 19-1-402(8).

"Retrofit" means retrofit as defined in Subsection 19-1-
402(11).

"Retrofit equipment" means a diesel oxidation catalyst, a
diesel particulate filter, or a closed crankcase filtration system,
that has been approved for use in engine retrofit programs by the
federal EPA or by a state whose testing protocols are recognized
by the Board.

R307-123-3.  Demonstration of Eligibility for OEM Vehicles.
To demonstrate that a vehicle is eligible, proof of purchase

shall be made by submitting the following documentation to the
executive secretary:

(1)(a)  A copy of the Manufacturer's Statement of Origin or
equivalent manufacturer's documentation showing that the
vehicle is an OEM vehicle; or

(b)  a signed statement by an Automotive Service
Excellence (ASE) certified technician that includes the vehicle
identification number(VIN)and states that the vehicle is an OEM
vehicle;

(2)  An original or copy of the purchase order, customer

invoice, or receipt including the VIN; and
(3)  A copy of the current Utah vehicle registration.

R307-123-4.  Demonstration of Eligibility for Vehicles
Converted to Clean Fuels.

To demonstrate that a conversion of a motor vehicle fueled
by clean fuel is eligible, proof of purchase shall be made by
submitting the following documentation to the executive
secretary:

(1)  the VIN;
(2)  the fuel type before conversion;
(3)  the fuel type after conversion;
(4)(a)  If the vehicle is registered within a county with an

inspection and maintenance (I/M) program, a copy of the
vehicle inspection report from an approved station showing that
the converted clean fuel vehicle meets all county emissions
requirements for all installed fuel systems; or

(b)  in all other areas of the State a signed statement by an
ASE certified technician that includes the VIN and states that
the conversion is functional;

(5)  each of the following:
(a)  the conversion equipment manufacturer,
(b)  the conversion equipment model number,
(c)  the date of the conversion, and
(d)  the name, address, and phone number of the person

that converted the vehicle;
(6)  proof that the conversion is certified by the Board;
(7)  an original or copy of the purchase order, customer

invoice, or receipt; and
(8)  a copy of the current Utah vehicle registration, which

shows that the vehicle is registered in the applicant's name.

R307-123-5.  Demonstration of Eligibility for Retrofitted
Vehicles.

To demonstrate that a retrofit of a motor vehicle is eligible,
proof of purchase shall be made by submitting the following
documentation to the executive secretary:

(1)  the VIN;
(2)  each of the following:
(a)  the retrofit equipment manufacturer,
(b)  the retrofit equipment model number,
(c)  the date of the retrofit, and
(d)  the name, address, and phone number of the person

that retrofitted the vehicle;
(5)  proof that the retrofit is certified by the Board;
(6)  an original or copy of the purchase order, customer

invoice, or receipt; and
(7)  a copy of the current Utah vehicle registration.

KEY:  air pollution, alternative fuels, grants and loans,
motor vehicles
October 8, 2008 19-2-104

19-1-401
59-7-605

59-10-1009
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R313.  Environmental Quality, Radiation Control.
R313-21.  General Licenses.
R313-21-1.  Purpose and Scope.

(1)  R313-21 establishes general licenses for the possession
and use of radioactive material contained in certain items and a
general license for ownership of radioactive material.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Sections 19-3-104(3)and 19-3-104(6).

R313-21-21.  General Licenses--Source Material.
(1)  A general license is hereby issued authorizing

commercial and industrial firms, research, educational and
medical institutions, and state and local government agencies to
use and transfer not more than 6.82 kilogram (15 lb) of source
material at any one time for research, development, educational,
commercial, or operational purposes.  A person authorized to
use or transfer source material, pursuant to this general license,
may not receive more than a total of 68.2 kilogram (150 lb) of
source material in any one calendar year.

(2)  Persons who receive, possess, use, or transfer source
material pursuant to the general license issued in R313-21-21(1)
are exempt from the provisions of R313-15 and R313-18, to the
extent that such receipt, possession, use or transfer is within the
terms of the general license; provided, however, that this
exemption shall not be deemed to apply to a person who is also
in possession of source material under a specific license issued
pursuant to R313-22.

(3)  Persons who receive, possess, use, or transfer source
material pursuant to the general license in R313-21-21(1) are
prohibited from administering source material, or the radiation
therefrom, either externally or internally, to human beings
except as may be authorized by the Executive Secretary in a
specific license.

(4)  A general license is hereby issued authorizing the
receipt of title to source material without regard to quantity.
This general license does not authorize a person to receive,
possess, use, or transfer source material.

(5)  Depleted uranium in industrial products and devices.
(a)  A general license is hereby issued to receive, acquire,

possess, use, or transfer, in accordance with the provisions of
R313-21-21(5)(b), (c), (d), and (e), depleted uranium contained
in industrial products or devices for the purpose of providing a
concentrated mass in a small volume of the product or device.

(b)  The general license in R313-21-21(5)(a) applies only
to industrial products or devices which have been manufactured
either in accordance with a specific license issued to the
manufacturer of the products or devices pursuant to R313-22-
75(11) or in accordance with a specific license issued to the
manufacturer by the Nuclear Regulatory Commission, an
Agreement State, or a Licensing State which authorizes
manufacture of the products or devices for distribution to
persons generally licensed by the Nuclear Regulatory
Commission, an Agreement State, or a Licensing State.

(c)(i)  Persons who receive, acquire, possess, or use
depleted uranium pursuant to the general license established by
R313-21-21(5)(a) shall file form DRC-12 "Registration Form-
Use of Depleted Uranium Under General License," with the
Executive Secretary.  The form shall be submitted within 30
days after the first receipt or acquisition of depleted uranium.
The registrant shall furnish on form DRC-12 the following
information and other information as may be required by that
form:

(A)  name and address of the registrant;
(B)  a statement that the registrant has developed and will

maintain procedures designed to establish physical control over
the depleted uranium described in R313-21-21(5)(a) and
designed to prevent transfer of such depleted uranium in any
form, including metal scrap, to persons not authorized to receive
the depleted uranium; and

(C)  name or title, address, and telephone number of the
individual duly authorized to act for and on behalf of the
registrant in supervising the procedures identified in R313-21-
21(5)(c)(i)(B).

(ii)  The registrant possessing or using depleted uranium
under the general license established by R313-21-21(5)(a) shall
report in writing to the Executive Secretary any changes in
information previously furnished on the "Registration Form -
Use of Depleted Uranium Under General License."  The report
shall be submitted within 30 days after the effective date of the
change.

(d)  A person who receives, acquires, possesses, or uses
depleted uranium pursuant to the general license established by
R313-21-21(5)(a):

(i)  shall not introduce depleted uranium, in any form, into
a chemical, physical, or metallurgical treatment or process,
except a treatment or process for repair or restoration of any
plating or other covering of the depleted uranium;

(ii)  shall not abandon depleted uranium;
(iii)  shall transfer or dispose of depleted uranium only by

transfer in accordance with the provisions of R313-19-41.  In
the case where the transferee receives the depleted uranium
pursuant to the general license established by R313-21-21(5)(a),
the transferor shall furnish the transferee a copy of R313-21-
21(5) and a copy of form DRC-12.  In the case where the
transferee receives the depleted uranium pursuant to a general
license contained in the Nuclear Regulatory Commission's or
Agreement State's regulation equivalent to R313-21-21(5)(a),
the transferor shall furnish the transferee a copy of this rule and
a copy of form DRC-12 accompanied by a note explaining that
use of the product or device is regulated by the Nuclear
Regulatory Commission or Agreement State under requirements
substantially the same as those in R313-21-21(5);

(iv)  within 30 days of any transfer, shall report in writing
to the Executive Secretary the name and address of the person
receiving the depleted uranium pursuant to the transfer;

(v)  shall not export depleted uranium except in accordance
with a license issued by the Nuclear Regulatory Commission
pursuant to 10 CFR Part 110; and

(vi) shall pay annual fees pursuant to R313-70.
(e)  Any person receiving, acquiring, possessing, using, or

transferring depleted uranium pursuant to the general license
established by R313-21-21(5)(a) is exempt from the
requirements of R313-15 and R313-18 of these rules with
respect to the depleted uranium covered by that general license.

R313-21-22.  General Licenses*--Radioactive Material Other
Than Source Material.

NOTE:  *Different general licenses are issued in this
section, each of which has its own specific conditions and
requirements.

(1)  Certain devices and equipment.  A general license is
hereby issued to transfer, receive, acquire, own, possess, and use
radioactive material incorporated in the following devices or
equipment which have been manufactured, tested and labeled by
the manufacturer in accordance with the specifications
contained in a specific license issued by the Executive
Secretary, the Nuclear Regulatory Commission, an Agreement
State, or a Licensing State.  This general license is subject to the
provisions of R313-12-51 through R313-12-70, R313-15,
R313-18 and R313-19 of these rules.

(a)  Static Elimination Devices.  Devices designed for use
as static eliminators which contain, as a sealed source or
sources, radioactive material consisting of a total of not more
than 18.5 megabecquerel (500 uCi) of polonium-210 per device.

(b)  Ion Generating Tube.  Devices designed for ionization
of air which contain, as a sealed source or sources, radioactive
material consisting of a total of not more than 18.5
megabecquerel (500 uCi) of polonium-210 per device or a total
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of not more than 1.85 gigabecquerel (50 mCi) of hydrogen-3
(tritium) per device.

(2)  RESERVED.
(3)  RESERVED.
(4)  Certain detecting, measuring, gauging or controlling

devices and certain devices for producing light or an ionized
atmosphere.

(a)  A general license is hereby issued to commercial and
industrial firms and research, educational and medical
institutions, individuals in the conduct of their business, and
state or local government agencies to acquire, receive, possess,
use or transfer, in accordance with the provisions of R313-21-
22(4)(b), (c) and (d), radioactive material, excluding special
nuclear material, contained in devices designed and
manufactured for the purpose of detecting, measuring, gauging
or controlling thickness, density, level, interface location,
radiation, leakage, or qualitative or quantitative chemical
composition, or for producing light or an ionized atmosphere.

(b)(i)  The general license in R313-21-22(4)(a) applies only
to radioactive material contained in devices which have been
manufactured or initially transferred and labeled in accordance
with the specifications contained in:

(A)  a specific license issued by the Executive Secretary
pursuant to R313-22-75(4); or

(B)  an equivalent specific license issued by the Nuclear
Regulatory Commission, an Agreement State or a Licensing
State.*

NOTE:  *Regulations under the Federal Food, Drug, and
Cosmetic Act authorizing the use of radioactive control devices
in food production require certain additional labeling thereon
which is found in 21 CFR 179.21.

(ii)  the devices must have been received from one of the
specific licensees described in R313-21-22(4)(b)(i) or through
a transfer made under R313-21-22(4)(c)(ix).

(c)  Any person who acquires, receives, possesses, uses or
transfers radioactive material in a device pursuant to the general
license in R313-21-22(4)(a):

(i)  shall assure that all labels affixed to the device at the
time of receipt and bearing a statement that removal of the label
is prohibited are maintained thereon and shall comply with all
instructions and precautions provided by the labels;

(ii)  shall assure that the device is tested for leakage of
radioactive material and proper operation of the on-off
mechanism and indicator, if any, at no longer than six-month
intervals or at other intervals as are specified in the label;
however:

(A)  Devices containing only krypton need not be tested for
leakage of radioactive material, and

(B)  Devices containing only tritium or not more than 3.7
megabecquerel (100 uCi) of other beta, gamma, or both,
emitting material or 0.37 megabecquerel (10 uCi) of alpha
emitting material and devices held in storage in the original
shipping container prior to initial installation need not be tested
for any purpose;

(iii)  shall assure that the tests required by R313-21-
22(4)(c)(ii) and other testing, installation, servicing, and
removal from installation involving the radioactive materials, its
shielding or containment, are performed:

(A)  in accordance with the instructions provided by the
labels; or

(B)  by a person holding a specific license pursuant to
R313-22 or from the Nuclear Regulatory Commission, an
Agreement State, or a Licensing State to perform such activities;

(iv)  shall maintain records showing compliance with the
requirements of R313-21-22(4)(c)(ii) and (iii).  The records
shall show the results of tests.  The records also shall show the
dates of performance of, and the names of persons performing,
testing, installing, servicing, and removing from the installation
the radioactive material and its shielding or containment.  The

licensee shall retain these records as follows:
(A)  Each record of a test for leakage or radioactive

material required by R313-21-22(4)(c)(ii) shall be retained for
three years after the next required leak test is performed or until
the sealed source is transferred or disposed of;

(B)  Each record of a test of the on-off mechanism and
indicator required by R313-21-22(4)(c)(ii) shall be retained for
three years after the next required test of the on-off mechanism
and indicator is performed or until the sealed source is
transferred or disposed of;

(C)  Each record that is required by R313-21-22(4)(c)(iii)
shall be retained for three years from the date of the recorded
event or until the device is transferred or disposed of;

(v)  shall immediately suspend operation of the device if
there is a failure of, or damage to, or any indication of a possible
failure of or damage to, the shielding of the radioactive material
or the on-off mechanism or indicator, or upon the detection of
185 becquerel (0.005 uCi) or more removable radioactive
material.  The device may not be operated until it has been
repaired by the manufacturer or other person holding a specific
license to repair the device that was issued under R313-22 or by
the Nuclear Regulatory Commission, an Agreement State, or a
Licensing State.  The device and any radioactive material from
the device may only be disposed of by transfer to a person
authorized by a specific license to receive the radioactive
material in the device or as otherwise approved by the Executive
Secretary.  A report containing a brief description of the event
and the remedial action taken; and, in the case of detection of
185 becquerel (0.005 uCi) or more removable radioactive
material or failure of or damage to a source likely to result in
contamination of the premises or the environs, a plan for
ensuring that the premises and environs are acceptable for
unrestricted use, must be furnished to the Executive Secretary
within 30 days.  Under these circumstances, the criteria set out
in R313-15-402 may be applicable, as determined by the
Executive Secretary on a case-by-case basis;

(vi)  shall not abandon any device containing radioactive
material;

(vii)  shall not export the device containing radioactive
materials except in accordance with 10 CFR 110;

(viii)(A)  shall transfer or dispose of the device containing
radioactive material only by export as provided by R313-21-
22(4)(c)(vii), by transfer to another general licensee as
authorized in R313-21-22(4)(c)(ix), or to a person authorized to
receive the device by a specific license issued under R313-22,
or R313-22 that authorizes waste collection, or equivalent
regulations of the Nuclear Regulatory Commission, an
Agreement State, or a Licensing State , or as otherwise approved
under R313-21-22(4)(c)(viii)(C);

(B)  shall furnish a report to the Executive Secretary within
30 days after transfer of a device to a specific licensee or export.
The report must contain:

(I)  the identification of the device by manufacturer's or
initial transferor's name, model number, and serial number;

(II) the name, address, and license number of the person
receiving the device, the license number is not applicable if
exported; and

(III)  the date of the transfer;
(C)  shall obtain written approval from the Executive

Secretary before transferring the device to any other specific
licensee not specifically identified in R313-21-22(4)(c)(viii)(A);

(ix)  shall transfer the device to another general licensee
only if:

(A)  the device remains in use at a particular location.  In
this case, the transferor shall give the transferee a copy of R313-
21-22(4), R313-12-51, R313-15-1201, and R313-15-1202, and
any safety documents identified in the label of the device.
Within 30 days of the transfer, the transferor shall report to the
Executive Secretary:
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(I)  the manufacturer's or initial transferor's name;
(II)  the model number and serial number of the device

transferred;
(III)  the transferee's name and mailing address for the

location of use; and
(IV)  the name, title, and phone number of the responsible

individual identified by the transferee in accordance with R313-
21-22(4)(c)(xii) to have knowledge of and authority to take
actions to ensure compliance with the appropriate regulations
and requirements; or

(B)  the device is held in storage by an intermediate person
in the original shipping container at its intended location of use
prior to initial use by a general licensee;

(x)  shall comply with the provisions of R313-15-1201 and
R313-15-1202 for reporting radiation incidents, theft or loss of
licensed material, but shall be exempt from the other
requirements of R313-15 and R313-18;

(xi)  shall respond to written requests from the Executive
Secretary to provide information relating to the general license
within 30 calendar days of the date of the request, or other time
specified in the request.  If the general licensee cannot provide
the requested information within the allotted time, it shall,
within that same time period, request a longer period to supply
the information by submitting a letter to the Executive Secretary
and provide written justification as to why it cannot comply;

(xii)  shall appoint an individual responsible for having
knowledge of the appropriate regulations and requirements and
the authority for taking required actions to comply with
appropriate regulations and requirements.  The general licensee,
through this individual, shall ensure the day-to-day compliance
with appropriate regulations and requirements.  This
appointment does not relieve the general licensee of any of its
responsibility in this regard;

(xiii)(A)  shall register, in accordance with R313-21-
22(4)(c)(xiii)(B) and (C), devices containing at least 370
megabecquerel (ten mCi) of cesium-137, 3.7 megabecquerel
(0.1 mCi) of strontium-90, 37 megabecquerel (one mCi) of
cobalt-60, or 37 megabecquerel (one mCi) of americium-241 or
any other transuranic, for example, an element with atomic
number greater than uranium (92), based on the activity
indicated on the label.  Each address for a location of use, as
described under R313-21-22(4)(c)(xiii)(C)(IV) of this section,
represents a separate general licensee and requires a separate
registration and fee;

(B)  if in possession of a device meeting the criteria of
R313-21-22(4)(c)(xiii)(A), shall register these devices annually
with the Executive Secretary and shall pay the fee required by
R313-70.  Registration must be done by one of or a combination
of verifying, correcting, or adding to the information provided
in a request for registration received from the Executive
Secretary.  The registration information must be submitted to the
Executive Secretary within 30 days of the date of the request for
registration or as otherwise indicated in the request.  In addition,
a general licensee holding devices meeting the criteria of R313-
21-22(4)(c)(xiii)(A) is subject to the bankruptcy notification
requirement in R313-19-34(5) and (6);

(C)  in registering devices, the general licensee shall
furnish the following information and any other information
specifically requested by the Executive Secretary:

(I)  name and mailing address of the general licensee;
(II)  information about each device: the manufacturer or

initial transferor, model number, serial number, the radioisotope
and activity as indicated on the label;

(III)  name, title, and telephone number of the responsible
person designated as a representative of the general licensee
under R313-21-22(4)(c)(xii);

(IV)  address or location at which the device(s) are used,
stored, or both. For portable devices, the address of the primary
place of storage;

(V)  certification by the responsible representative of the
general licensee that the information concerning the device(s)
has been verified through a physical inventory and checking of
label information; and

(VI)  certification by the responsible representative of the
general licensee that they are aware of the requirements of the
general license; and

(D)  persons generally licensed by the Nuclear Regulatory
Commission, an Agreement State, or Licensing State with
respect to devices meeting the criteria in R313-21-
22(4)(c)(xiii)(A) are not subject to registration requirements if
the devices are used in areas subject to Division jurisdiction for
a period less than 180 days in any calendar year. The Executive
Secretary will not request registration information from such
licensees;

(xiv)  shall report changes to the mailing address for the
location of use, including changes in the name of a general
licensee, to the Executive Secretary within 30 days of the
effective date of the change.  For a portable device, a report of
address change is only required for a change in the device's
primary place of storage; and

(xv)  may not hold devices that are not in use for longer
than 2 years.  If devices with shutters are not being used, the
shutter must be locked in the closed position.  The testing
required by R313-21-22(4)(c)(ii) need not be performed during
the period of storage only.  However, when devices are put back
into service or transferred to another person, and have not been
tested within the required test interval, they must be tested for
leakage before use or transfer and the shutter tested before use.
Devices kept in standby for future use are excluded from the
two-year time limit if the general licensee performs quarterly
physical inventories of these devices while they are in standby.

(d)  The general license in R313-21-22(4)(a) does not
authorize the manufacture or import of devices containing
radioactive material.

(e)  The general license provided in R313-21-22(4)(a) is
subject to the provisions of R313-12-51 through R313-12-53,
R313-12-70, R313-14, R313-19-34, R313-19-41, R313-19-61,
and R313-19-100.

(5)  Luminous safety devices for aircraft.
(a)  A general license is hereby issued to own, receive,

acquire, possess and use tritium or promethium-147 contained
in luminous safety devices for use in aircraft, provided:

(i)  each device contains not more than 370.0
gigabecquerel (10 Ci) of tritium or 11.1 gigabecquerel (300
mCi) of promethium-147; and

(ii)  each device has been manufactured, assembled or
initially transferred in accordance with a specific license issued
by the Nuclear Regulatory Commission, or each device has been
manufactured or assembled in accordance with the
specifications contained in a specific license issued by the
Executive Secretary or an Agreement State to the manufacturer
or assembler of the device pursuant to licensing requirements
equivalent to those in R313-22-75(5).

(b)  Persons who own, receive, acquire, possess or use
luminous safety devices pursuant to the general license in R313-
21-22(5) are exempt from the requirements of R313-15 and
R313-18, except that they shall comply with the provisions of
R313-15-1201 and R313-15-1202.

(c)  This general license does not authorize the
manufacture, assembly, repair, or import of luminous safety
devices containing tritium or promethium-147.

(d)  This general license does not authorize the export of
luminous safety devices containing tritium or promethium-147.

(e)  This general license does not authorize the ownership,
receipt, acquisition, possession or use of promethium-147
contained in instrument dials.

(f)  This general license is subject to the provisions of
R313-12-51 through R313-12-70, R313-14, R313-19-34, R313-
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19-41, R313-19-61, and R313-19-100.
(6)  Ownership of radioactive material.  A general license

is hereby issued to own radioactive material without regard to
quantity.  Notwithstanding any other provisions of R313-21, this
general license does not authorize the manufacture, production,
transfer, receipt, possession, use, import, or export of
radioactive material.

(7)  Calibration and reference sources.
(a)  A general license is hereby issued to those persons

listed below to own, receive, acquire, possess, use and transfer,
in accordance with the provisions of R313-21-22(7)(d) and (e),
americium-241 in the form of calibration or reference sources:

(i)  a person who holds a specific license issued by the
Executive Secretary which authorizes that person to receive,
possess, use and transfer radioactive material; and

(ii)  a person who holds a specific license issued by the
Nuclear Regulatory Commission which authorizes that person
to receive, possess, use and transfer special nuclear material.

(b)  A general license is hereby issued to own, receive,
possess, use and transfer plutonium in the form of calibration or
reference sources in accordance with the provisions of R313-21-
22(7)(d) and (e) to a person who holds a specific license issued
by the Executive Secretary which authorizes that person to
receive, possess, use and transfer radioactive material.

(c)  A general license is hereby issued to own, receive,
possess, use and transfer radium-226 in the form of calibration
or reference sources in accordance with the provisions of R313-
21-22(7)(d) and (e) to a person who holds a specific license
issued by the Executive Secretary which authorizes that person
to receive, possess, use and transfer radioactive material.

(d)  The general licenses in R313-21-22(7)(a), (b) and (c)
apply only to calibration or reference sources which have been
manufactured or initially transferred in accordance with the
specifications contained in a specific license issued to the
manufacturer or importer of the sources by the Nuclear
Regulatory Commission pursuant to 10 CFR 32.57 or 10 CFR
70.39 or which have been manufactured in accordance with the
specifications contained in a specific license issued to the
manufacturer by the Executive Secretary, a Licensing State, or
an Agreement State which authorizes manufacture of the sources
for distribution to persons generally licensed by the Executive
Secrertary, a Licensing State, or an Agreement State.

(e)  The general licenses provided in R313-21-22(7)(a), (b),
and (c) are subject to the provisions of R313-12-51 through
R313-12-53, R313-12-70, R313-14, R313-19-34, R313-19-41,
R313-19-61, R313-19-100, R313-15 and R313-18.  In addition,
persons who own, receive, acquire, possess, use or transfer one
or more calibration or reference sources pursuant to these
general licenses:

(i)  shall not possess at any one time, at any one location of
storage or use, more than 185.0 kilobecquerel (5 uCi) of
americium-241, 185.0 kilobecquerel (5 uCi) of plutonium, or
185.0 kilobecquerel (5 uCi) of radium-226 in a source;

(ii)  shall not receive, possess, use or transfer a source
unless the source, or the storage container, bears a label which
includes one of the following statements or a substantially
similar statement which contains the information called for in
one of the following statements, as appropriate:

(A)  The receipt, possession, use and transfer of this source,
Model No. ..............., Serial No. ..............., are subject to a
general license and the regulations of the United States Nuclear
Regulatory Commission or of a state with which the
Commission has entered into an agreement for the exercise of
regulatory authority.  Do not remove this label.

CAUTION - RADIOACTIVE MATERIAL
THIS SOURCE CONTAINS (AMERICIUM-

241)(PLUTONIUM)*
DO NOT TOUCH RADIOACTIVE PORTION OF THIS

SOURCE.

.....................................................
Typed or printed name of the manufacturer or importer
NOTE:  *Show the name of the appropriate material.
(B)  The receipt, possession, use and transfer of this source,

Model No................, Serial No................, are subject to a
general license and the regulations of a Licensing State.  Do not
remove this label.

CAUTION - RADIOACTIVE MATERIAL
THIS SOURCE CONTAINS RADIUM-226
DO NOT TOUCH RADIOACTIVE PORTION OF THIS

SOURCE.
.....................................................
Typed or printed name of the manufacturer or importer
(iii)  shall not transfer, abandon, or dispose of a source

except by transfer to a person authorized by a license from the
Executive Secretary, the Nuclear Regulatory Commission, an
Agreement State, or a Licensing State to receive the source;

(iv)  shall store a source, except when the source is being
used, in a closed container adequately designed and constructed
to contain americium-241, plutonium, or radium-226 which
might otherwise escape during storage; and

(v)  shall not use a source for any purpose other than the
calibration of radiation detectors or the standardization of other
sources.

(f)  These general licenses do not authorize the
manufacture, import, or export of calibration or reference
sources containing americium-241, plutonium, or radium-226.

(8)  RESERVED.
(9)  General license for use of radioactive material for

certain in vitro clinical or laboratory testing.*
NOTE:  *The New Drug provisions of the Federal Food,

Drug and Cosmetic Act also govern the availability and use of
any specific diagnostic drug in interstate commerce.

(a)  A general license is hereby issued to any physician,
veterinarian in the practice of veterinary medicine, clinical
laboratory or hospital to receive, acquire, possess, transfer or
use, for the following stated tests, in accordance with the
provisions of R313-21-22(9) (b), (c), (d), (e), and (f) the
following radioactive materials in prepackaged units for use in
in-vitro clinical or laboratory tests not involving internal or
external administration of radioactive material, or the radiation
therefrom, to human beings or animals:

(i)  iodine-125, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(ii)  iodine-131, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(iii)  carbon-14, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(iv)  hydrogen-3 (tritium), in units not exceeding 1.85
megabecquerel (50 uCi) each;

(v)  iron-59, in units not exceeding 740.0 kilobecquerel (20
uCi) each;

(vi)  cobalt-57, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(vii)  selenium-75, in units not to exceed 370.0
kilobecquerel (10 uCi) each; or

(viii)  mock iodine-125, reference or calibration sources, in
units not exceeding 1.85 kilobecquerel (0.05 uCi) of iodine-129
and 185.0 becquerel (0.005 uCi) of americium-241 each.

(b)  A person shall not receive, acquire, possess, use or
transfer radioactive material pursuant to the general license
established by R313-21-22(9)(a) until that person has filed form
DRC-07, "Registration Form-In Vitro Testing with Radioactive
Material Under General License," with the Executive Secretary
and received a Certificate of Registration signed by the
Executive Secretary, or until that person has been authorized
pursuant to R313-32 to use radioactive material under the
general license in R313-21-22(9).  The physician, veterinarian,
clinical laboratory or hospital shall furnish on form DRC-07 the
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following information and other information as may be required
by that form:

(i)  name and address of the physician, veterinarian, clinical
laboratory or hospital;

(ii)  the location of use; and
(iii)  a statement that the physician, veterinarian, clinical

laboratory or hospital has appropriate radiation measuring
instruments to carry out in vitro clinical or laboratory tests with
radioactive material as authorized under the general license in
R313-21-22(9)(a) and that the tests will be performed only by
personnel competent in the use of radiation measuring
instruments and in the handling of the radioactive material.

(c)  A person who receives, acquires, possesses or uses
radioactive material pursuant to the general license established
by R313-21-22(9)(a) shall comply with the following:

(i)  The general licensee shall not possess at any one time,
pursuant to the general license in R313-21-22(9)(a) at any one
location of storage or use, a total amount of iodine-125, iodine-
131, selenium-75, iron-59 and cobalt-57, or any combination, in
excess of 7.4 megabecquerel (200 uCi).

(ii)  The general licensee shall store the radioactive
material, until used, in the original shipping container or in a
container providing equivalent radiation protection.

(iii)  The general licensee shall use the radioactive material
only for the uses authorized by R313-21-22(9)(a).

(iv)  The general licensee shall not transfer the radioactive
material except by transfer to a person authorized to receive it
pursuant to a license issued by the Executive Secretary, the
Nuclear Regulatory Commission, an Agreement State or
Licensing State, nor transfer the radioactive material in a manner
other than in the unopened, labeled shipping container as
received from the supplier.

(v)  The general licensee shall dispose of the Mock Iodine-
125 reference or calibration sources described in R313-21-
22(9)(a)(viii) as required by R313-15-1001.

(vi)  The general licensee shall pay annual fees pursuant to
R313-70.

(d)  The general licensee shall not receive, acquire, possess,
or use radioactive material pursuant to R313-21-22(9)(a):

(i)  Except as prepackaged units which are labeled in
accordance with the provision of an applicable specific license
issued pursuant to R313-22-75(8) or in accordance with the
provisions of a specific license issued by the Nuclear Regulatory
Commission, an Agreement State, or a Licensing State that
authorizes the manufacture and distribution of iodine-125,
iodine-131, carbon-14, hydrogen-3(tritium), iron-59, selenium-
75, cobalt-57, or Mock Iodine-125 for distribution to persons
generally licensed by the Executive Secretary, the Nuclear
Regulatory Commission, an Agreement State, or a Licensing
State, and

(ii)  Unless one of the following statements, as appropriate,
or a substantially similar statement which contains the
information called for in one of the following statements,
appears on a label affixed to prepackaged units or appears in a
leaflet or brochure which accompanies the package:

"This radioactive material shall be received, acquired,
possessed and used only by physicians, veterinarians, clinical
laboratories or hospitals and only for in vitro clinical or
laboratory tests not involving internal or external administration
of the material, or the radiation therefrom, to human beings or
animals.  Its receipt, acquisition, possession, use and transfer are
subject to the regulations and a general license of the United
States Nuclear Regulatory Commission or of a state with which
the Commission has entered into an agreement for the exercise
of regulatory authority.

.........................
Name of Manufacturer"
"This radioactive material shall be received, acquired,

possessed and used only by physicians, veterinarians, clinical

laboratories or hospitals and only for in vitro clinical or
laboratory tests not involving internal or external administration
of the material, or the radiation therefrom, to human beings or
animals.  Its receipt, acquisition, possession, use and transfer are
subject to the regulations and a general license of a Licensing
State.

........................
Name of Manufacturer"
(e)  The physician, veterinarian, clinical laboratory or

hospital possessing or using radioactive material under the
general license in R313-21-22(9)(a) shall report in writing to the
Executive Secretary, changes in the information previously
furnished in the "Registration Form-In Vitro Testing with
Radioactive Material Under General License", form DRC -07.
The report shall be furnished within 30 days after the effective
date of a change.

(f)  Any person using radioactive material pursuant to the
general license of R313-21-22(9)(a) is exempt from the
requirements of R313-15 and R313-18 with respect to
radioactive material covered by that general license, except that
persons using the Mock Iodine-125 described in R313-21-
22(9)(a)(viii) shall comply with the provisions of R313-15-
1001, R313-15-1201 and R313-15-1202.

(10)  Ice Detection Devices.
(a)  A general license is hereby issued to own, receive,

acquire, possess, use and transfer strontium-90 contained in ice
detection devices, provided each device contains not more than
1.85 megabecquerel (50 uCi) of strontium-90 and each device
has been manufactured or initially transferred in accordance the
specifications contained in a license issued pursuant to R313-
22-75(8) or in accordance with the specifications contained in
a specific license issued to the manufacturer by the Nuclear
Regulatory Commission, an Agreement State, or a Licensing
State which authorizes manufacture of the ice detection devices
for distribution to persons generally licensed by the Nuclear
Regulatory Commission, an Agreement State, or a Licensing
State.

(b)  Persons who own, receive, acquire, possess, use or
transfer strontium-90 contained in ice detection devices
pursuant to the general license in R313-21-22(10)(a):

(i)  shall, upon occurrence of visually observable damage,
such as a bend or crack or discoloration from over-heating to the
device, discontinue use of the device until it has been inspected,
tested for leakage and repaired by a person holding a specific
license from the Executive Secretary, the Nuclear Regulatory
Commission, an Agreement State, or a Licensing State to
manufacture or service the device; or shall dispose of the device
pursuant to the provisions of R313-15-1001;

(ii)  shall assure that all labels affixed to the device at the
time of receipt, and which bear a statement which prohibits
removal of the labels, are maintained thereon; and

(iii)  are exempt from the requirements of R313-15 and
R313-18 except that the persons shall comply with the
provisions of R313-15-1001, R313-15-1201 and R313-15-1202.

(c)  This general license does not authorize the
manufacture, assembly, disassembly, repair, or import of
strontium-90 in ice detection devices.

(d)  This general license is subject to the provision of
R313-12-51 through R313-12-53, R313-12-70, R313-14, R313-
19-34, R313-19-41, R313-19-61, and R313-19-100 of these
rules.

KEY:  radioactive material, general licenses, source material
December 12, 2003 19-3-104
Notice of Continuation October 14, 2008
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R313.  Environmental Quality, Radiation Control.
R313-30.  Therapeutic Radiation Machines.
R313-30-1.  Scope and Applicability.

(1)  R313-30 establishes requirements, for which the
registrant is responsible, for use of therapeutic radiation
machines.  The provisions of R313-30 are in addition to, and not
in substitution for, other applicable provisions of these rules.

(2)  The use of therapeutic radiation machines shall be by,
or under the supervision of, a licensed practitioner of the healing
arts who meets the training and experience criteria established
by R313-30-3(3).

(3)  R313-30 shall only apply to therapeutic radiation
machines which accelerate electrons into a target to produce
bremsstrahlung or which accelerate electrons to produce a
clinically useful electron beam.

R313-30-2.  Definitions.
As used in R313-30, the following definitions apply:
"Absorbed dose (D)" means the mean energy imparted by

ionizing radiation to matter.  Absorbed dose is determined as the
quotient of dE by dM, where dE is the mean energy imparted by
ionizing radiation to matter of mass dM.  The SI unit of
absorbed dose is joule per kilogram and the special name of the
unit of absorbed dose is the gray (Gy).  The previously used
special unit of absorbed dose (rad) is being replaced by the gray.

"Absorbed dose rate" means absorbed dose per unit time,
for machines with timers, or dose monitor unit per unit time for
linear accelerators.

"Accessible surfaces" means surface of equipment or of an
equipment part that can be easily or accidentally touched by
persons without the use of a tool, or without opening an access
panel or door.

"Added filtration" means filtration which is in addition to
the inherent filtration.

"Air kerma (K)" means the kinetic energy released in air by
ionizing radiation.  Kerma is determined as the quotient of dE
by dM, where dE is the sum of the initial kinetic energies of the
charged ionizing particles liberated by uncharged ionizing
particles in air of mass dM.  The SI unit of air kerma is joule per
kilogram and the special name for the unit of kerma is the gray
(Gy).

"Barrier" See "Protective barrier."
"Beam axis" means the axis of rotation of the radiation

head.
"Beam-limiting device" means a field defining collimator

which provides a means to restrict the dimensions of the useful
beam.

"Beam monitoring system" means a system designed and
installed in the radiation head to detect and measure the
radiation present in the useful beam.

"Beam scattering foil" means a thin piece of material,
usually metallic, placed in the beam to scatter a beam of
electrons in order to provide a more uniform electron
distribution in the useful beam.

"Bent beam linear accelerator" means a linear accelerator
geometry in which the accelerated electron beam must change
direction by passing through a bending magnet.

"Changeable filters" means filters, exclusive of inherent
filtration, which can be removed from the useful beam through
electronic, mechanical, or physical processes.

"Contact therapy system" means a therapeutic radiation
machine with a short target to skin distance (TSD), usually less
than five centimeters.

"Detector" See "Radiation detector."
"Dose monitor unit (DMU)" means a unit response from

the beam monitoring system from which the absorbed dose can
be calculated.

"External beam radiation therapy" means therapeutic
irradiation in which the source of radiation is at a distance from

the body.
"Field-flattening filter" means a filter used to homogenize

the absorbed dose rate over the radiation field.
"Filter" means material placed in the useful beam to change

beam quality in therapeutic radiation machines subject to R313-
30-6.

"Gantry" means that part of a therapeutic radiation machine
supporting and allowing movements of the radiation head about
a center of rotation.

"Gray (Gy)" means the SI unit of absorbed dose, kerma,
and specific energy imparted equal to 1 joule per kilogram.  The
previous unit of absorbed dose (rad) is being replaced by the
gray.  Note that 1 Gy equals 100 rad.

"Half-value layer (HVL)" means the thickness of a
specified material which attenuates x-radiation or gamma
radiation to the extent that the air kerma rate, exposure rate or
absorbed dose rate is reduced to one-half of the value measured
without the material at the same point.

"Interlock" means a device preventing the start or
continued operation of equipment unless certain predetermined
conditions prevail.

"Interruption of irradiation" means the stopping of
irradiation with the possibility of continuing irradiation without
resetting of operating conditions at the control panel.

"Irradiation" means the exposure of a living being or matter
to ionizing radiation.

"Isocenter" means the center of the sphere through which
the useful beam axis passes while the gantry moves through its
full range of motions.

"Kilovolt (kV) or kilo electron volt (keV)" means the
energy equal to that acquired by a particle with one electron
charge in passing through a potential difference of one thousand
volts in a vacuum.  Current convention is to use kV for photons
and keV for electrons.

"Lead equivalent" means the thickness of the material in
question affording the same attenuation, under specified
conditions, as lead.

"Leakage radiation" means radiation emanating from the
therapeutic radiation machine except for the useful beam.

"Light field" means the area illuminated by light,
simulating the radiation field.

"mA" means milliampere.
"Megavolt (MV) or mega electron volt (MeV)" means the

energy equal to that acquired by a particle with one electron
charge in passing through a potential difference of one million
volts in a vacuum.  Current convention is to use MV for photons
and MeV for electrons.

"Monitor unit (MU)" See "Dose monitor unit."
"Moving beam radiation therapy" means radiation therapy

with continuous displacement of one or more mechanical axes
relative to the patient during irradiation.  It includes arc therapy,
skip therapy, conformal therapy and rotational therapy.

"Nominal treatment distance" means:
(a)  For electron irradiation, the distance from the

scattering foil, virtual source, or exit window of the electron
beam to the entrance surface of the irradiated object along the
central axis of the useful beam.

(b)  For x-ray irradiation, the virtual source or target to
isocenter distance along the central axis of the useful beam.  For
non-isocentric equipment, this distance shall be that specified by
the manufacturer.

"Patient" means an individual subjected to machine
produced external beam radiation for the purposes of medical
therapy.

"Peak tube potential" means the maximum value of the
potential difference across the x-ray tube during an exposure.

"Periodic quality assurance check" means a procedure
which is performed to ensure that a previous calibration
continues to be valid.
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"Phantom" means an object which attenuates, absorbs, and
scatters ionizing radiation in the same quantitative manner as
tissue.

"Practical range of electrons" corresponds to classical
electron range where the only remaining contribution to dose is
from bremsstrahlung x-rays.

"Primary dose monitoring system" means a system which
will monitor the useful beam during irradiation and which will
terminate irradiation when a pre-selected number of dose
monitor units have been delivered.

"Primary protective barrier" See "Protective barrier."
"Protective barrier" means a barrier of radiation absorbing

materials used to reduce radiation exposure.  The types of
protective barriers are as follows:

(a)  "Primary protective barrier" means the material,
excluding filters, placed in the useful beam or a barrier which
attenuates the primary beam.

(b)  "Secondary protective barrier" means the material
which attenuates stray radiation.

"Radiation detector" means a device which, in the presence
of radiation provides, by either direct or indirect means a signal
or other indication suitable for use in measuring one or more
quantities of incident radiation.

"Radiation field" See "Useful beam."
"Radiation head" means the structure from which the useful

beam emerges.
"Radiation Therapy Physicist" means an individual

qualified in accordance with R313-30-3(4).
"Redundant beam monitoring system" means a combination

of two dose monitoring systems in which each system is
designed to terminate irradiation in accordance with a pre-
selected number of dose monitor units.

"Scattered radiation" means ionizing radiation emitted by
interaction of ionizing radiation with matter, the interaction
being accompanied by a change in direction of the radiation.

"Secondary dose monitoring system" means a system which
will terminate irradiation in the event of failure of the primary
dose monitoring system.

"Secondary protective barrier" See "Protective barrier."
"Shadow tray" means a device attached to the radiation

head to support auxiliary beam blocking material.
"Shutter" means a device attached to the tube housing

assembly which can totally intercept the useful beam and which
has a lead equivalency not less than that of the tube housing
assembly.

"Sievert (Sv)" means the SI unit of dose equivalent.  The
unit of dose equivalent is the joule per kilogram.  The previous
unit of dose equivalent (rem) is being replaced by the sievert.
Note that 1 Sv equals 100 rem.

"Simulator, or radiation therapy simulation system" means
an x-ray system intended for localizing the volume to be
exposed during radiation therapy and reproducing the position
and size of the therapeutic irradiation field.

"Source" means the region or material from which the
radiation emanates.

"Source-skin distance (SSD)" See "Target-skin distance."
"Stationary beam radiation therapy" means radiation

therapy without displacement of the radiation source relative to
the patient during irradiation.

"Stray radiation" means the sum of leakage and scattered
radiation.

"Target" means that part of an x-ray tube or particle
accelerator onto which is directed a beam of accelerated
particles to produce ionizing radiation or other particles.

"Target-skin distance (TSD)" means the distance measured
along the beam axis from the center of the front surface of the x-
ray target or electron virtual source to the surface of the
irradiated object or patient.

"Tenth-value layer (TVL)" means the thickness of a

specified material which, x-radiation or gamma radiation to the
extent that the air kerma rate, exposure rate or absorbed dose
rate is reduced to one-tenth of the value measured without the
material at the same point.

"Termination of irradiation" means the stopping of
irradiation in a fashion which will not permit continuance of
irradiation without the resetting of operating conditions at the
control panel.

"Therapeutic radiation machine" means x-ray or electron-
producing equipment designed and used for external beam
radiation therapy.

"Tube" means an x-ray tube, unless otherwise specified.
"Tube housing assembly" means the tube housing with tube

installed.  It includes high-voltage and filament transformers and
other appropriate elements that are contained within the tube
housing.

"Useful beam" means the radiation emanating from the
tube housing port or the radiation head and passing through the
aperture of the beam limiting device when the exposure controls
are in a mode to cause the therapeutic radiation machine to
produce radiation.

"Virtual source" means a point from which radiation
appears to originate.

"Wedge filter" means a filter which effects continuous
change in transmission over all or a part of the radiation field.

"X-ray tube" means an electron tube which is designed to
be used primarily for the production of x-rays.

R313-30-3.  General Administrative Requirements for
Facilities Using Therapeutic Radiation Machines.

(1)  Administrative Controls.  The registrant shall be
responsible for directing the operation of the therapeutic
radiation machines which have been registered with the
Department.  The registrant or the registrant's agent shall ensure
that the requirements of R313-30 are met in the operation of the
therapeutic radiation machines.

(2)  A therapeutic radiation machine which does not meet
the provisions of these rules shall not be used for irradiation of
patients.

(3)  Training for External Beam Radiation Therapy
Authorized Users.  The registrant for a therapeutic radiation
machine subject to R313-30-6 or R313-30-7 shall require the
authorized user to be a physician who:

(a)  Is certified in:
(i)  Radiology or therapeutic radiology by the American

Board of Radiology; or
(ii)  Radiation oncology by the American Osteopathic

Board of Radiology; or
(iii)  Radiology, with specialization in radiotherapy, as a

British "Fellow of the Faculty of Radiology" or "Fellow of the
Royal College of Radiology"; or

(iv)  Therapeutic radiology by the Canadian Royal College
of Physicians and Surgeons; or

(b)  Is in the active practice of therapeutic radiology, and
has completed 200 hours of instruction in basic radiation
techniques applicable to the use of an external beam radiation
therapy unit, 500 hours of supervised work experience, and a
minimum of three years of supervised clinical experience.

(i)  To satisfy the requirement for instruction, the
classroom and laboratory training shall include:

(A)  Radiation physics and instrumentation;
(B)  Radiation protection;
(C)  Mathematics pertaining to the use and measurement of

radioactivity; and
(D)  Radiation biology.
(ii)  To satisfy the requirement for supervised work

experience, training shall be under the supervision of an
authorized user and shall include:

(A)  Review of the full calibration measurements and
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periodic quality assurance checks;
(B)  Preparing treatment plans and calculating treatment

times;
(C)  Using administrative controls to prevent

misadministrations;
(D)  Implementing emergency procedures to be followed in

the event of the abnormal operation of a external beam radiation
therapy unit or console; and

(E)  Checking and using radiation survey meters.
(iii)  To satisfy the requirement for a period of supervised

clinical experience, training shall include one year in a formal
training program approved by the Residency Review Committee
for Radiology of the Accreditation Council for Graduate
Medical Education or the Committee on Postdoctoral Training
of the American Osteopathic Association and an additional two
years of clinical experience in therapeutic radiology under the
supervision of an authorized user. The supervised clinical
experience shall include:

(A)  Examining individuals and reviewing their case
histories to determine their suitability for external beam
radiation therapy treatment, and limitations and
contraindications;

(B)  Selecting proper dose and how it is to be administered;
(C)  Calculating the external beam radiation therapy doses

and collaborating with the authorized user in the review of
patients' progress and consideration of the need to modify
originally prescribed doses as warranted by patients' reaction to
radiation; and

(D)  Post-administration follow-up and review of case
histories.

(iv)  An individual who satisfies the requirements in R313-
30-3(b), but not R313-30-3(a), must submit an application to the
Executive Secretary and must satisfy the requirements in R313-
30-3(a) within one year of initial application to the Executive
Secretary.

(c)  After December 31, 1994, a physician shall not act as
an authorized user for a therapeutic radiation machine until the
physician's training has been reviewed and approved by the
Executive Secretary.

(4)  Training for Radiation Therapy Physicist.  The
registrant for a therapeutic radiation machine subject to R313-
30-6 or R313-30-7 shall require the Radiation Therapy Physicist
to:

(a)  Satisify the provisions of R313-16, as a provider of
radiation services in the area of calibration and compliance
surveys of external beam radiation therapy units; and

(b)  Be certified by the American Board of Radiology in:
(i)  Therapeutic radiological physics; or
(ii)  Roentgen-ray and gamma-ray physics; or
(iii)  X-ray and radium physics; or
(iv)  Radiological physics; or
(c)  Be certified by the American Board of Medical Physics

in Radiation Oncology Physics; or
(d)  Be certified by the Canadian College of Medical

Physics; or
(e)  Hold a master's or doctor's degree in physics,

biophysics, radiological physics, or health physics, and have
completed one year of full time training in therapeutic
radiological physics and also one year of full time work
experience under the supervision of a Radiation Therapy
Physicist at a medical institution.  To meet this requirement, the
individual shall have performed the tasks listed in R313-30-4(1),
R313-30-6(16), R313-30-7(19), R313-30-6(17), and R313-30-
7(20) under the supervision of a Radiation Therapy Physicist
during the year of work experience.

(f)  Notwithstanding the provisions of R313-30-3(4)(e),
certification pursuant to R313-30-3(4)(b), (c) or (d) shall be
required on or before December 31, 1999 for all persons
currently qualifying as a Radiation Therapy Physicist pursuant

to R313-30-3(4)(e).
(5)  Qualifications of Operators.
(a)  Individuals who will be operating a therapeutic

radiation machine for medical use shall be American Registry
of Radiologic Technologists (ARRT) Registered Radiation
Therapy Technologists.

(b)  The names and training of personnel currently
operating a therapeutic radiation machine shall be kept on file
at the facility.  Information on former operators shall be retained
for a period of at least two years beyond the last date they were
authorized to operate a therapeutic radiation machine at that
facility.

(6)  Written safety procedures and rules shall be developed
by a Radiation Therapy Physicist and shall be available in the
control area of a therapeutic radiation machine, including
restrictions required for the safe operation of the particular
therapeutic radiation machine.  The operator shall be familiar
with these rules as required in R313-18-12(1)(c).

(7)  Individuals shall not be exposed to the useful beam
except for medical therapy purposes.  Exposure for medical
therapy purposes shall be ordered in writing by an authorized
user who is specifically identified on the Certificate of
Registration.  This provision specifically prohibits deliberate
exposure of an individual for training, demonstration or other
non-healing-arts purposes.

(8)  Visiting Authorized User.  Notwithstanding the
provisions of R313-30-3(7), a registrant may permit a physician
to act as a visiting authorized user under the term of the
registrant's Certificate of Registration for up to 60 days per
calendar year under the following conditions:

(a)  The visiting authorized user has the prior written
permission of the registrant's management and, if the use occurs
on behalf of an institution, the institution's Radiation Safety
Committee; and

(b)  The visiting authorized user meets the requirements
established for authorized users in R313-30-3(3)(a) and R313-
30-3(3)(b); and

(c)  The registrant maintains copies of records specified by
R313-30-3(8) for five years from the date of the last visit.

(9)  Individuals associated with the operation of a
therapeutic radiation machine shall be instructed in and shall
comply with the provisions of the registrant's quality
management program.  In addition to the requirements of R313-
30, these individuals are also subject to the requirements of
R313-15-201, R313-15-202, R313-15-205 and R313-15-502.

(10)  Information and Maintenance Record and Associated
Information.  The registrant shall maintain the following
information in a separate file or package for therapeutic
radiation machines, for inspection by the representatives of the
Executive Secretary:

(a)  Report of acceptance testing;
(b)  Records of surveys, calibrations, and periodic quality

assurance checks of the therapeutic radiation machine required
by R313-30, as well as the names of persons who performed the
activities;

(c)  Records of major maintenance and modifications
performed on the therapeutic radiation machine after the
effective date of these rules, as well as the names of persons
who performed the services; and

(d)  Signature of person authorizing the return of
therapeutic radiation machine to clinical use after service,
repair, or upgrade.

(11)  Records Retention.  Records required by R313-30
shall be retained until disposal is authorized by the Executive
Secretary unless another retention period is specifically
authorized in R313-30.  Required records shall be retained in an
active file from at least the time of generation until the next
inspection by a representative of the Executive Secretary.  A
required record generated prior to the last inspection may be
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microfilmed or otherwise archived as long as a complete copy
of said record can be retrieved until the Executive Secretary
authorizes final disposal.

R313-30-4.  General Technical Requirements for Facilities
Using Therapeutic Radiation Machines.

(1)  Protection Surveys.
(a)  The registrant shall ensure that radiation protection

surveys of new facilities, and existing facilities not previously
surveyed are performed with an operable radiation measurement
survey instrument calibrated in accordance with R313-30-8.
The radiation protection survey shall be performed by, or under
the direction of, a Radiation Therapy Physicist or a Certified
Health Physicist and shall verify that, with the therapeutic
radiation machine in a "BEAM-ON" condition, with the largest
clinically available treatment field and with a scattering phantom
in the useful beam of radiation:

(i)  Radiation levels in restricted areas are not likely to
cause personnel exposures in excess of the limits specified in
R313-15-201(1); and

(ii)  Radiation levels in unrestricted areas do not exceed the
limits specified in R313-15-301(1).

(b)  In addition to the requirements of R313-30-4(1)(a), a
radiation protection survey shall also be performed prior to
subsequent medical use and:

(i)  After making changes in the treatment room shielding;
(ii)  After making changes in the location of the therapeutic

radiation machine within the treatment room;
(iii)  After relocation of, or modification of, the therapeutic

radiation machine; or
(iv)  Before using the therapeutic radiation machine in a

manner that could result in increased radiation levels in areas
outside the external beam radiation therapy treatment room.

(c)  The survey record shall indicate instances where the
facility, in the opinion of the Radiation Therapy Physicist or a
Certified Health Physicist, is in violation of applicable radiation
protection rules.  The survey record shall also include the date
of the measurements, the reason the survey is required, the
manufacturer's name, model number and serial number of the
therapeutic radiation machine, the instruments used to measure
radiation levels, a plan of the areas surrounding the treatment
room that were surveyed, the measured dose rate at several
points in areas expressed in microsieverts, millirems, per hour,
the calculated maximum level of radiation over a period of one
week for restricted and unrestricted areas, and the signature of
the individual responsible for conducting the survey;

(d)  If the results of the surveys required by R313-30-
4(1)(a) or R313-30-4(1)(b) indicate radiation levels in excess of
the respective limit specified in R313-30-4(1)(a), the registrant
shall lock the control in the "OFF" position and not use the unit:

(i)  Except as may be necessary to repair, replace, or test
the therapeutic radiation machine, the therapeutic radiation
machine shielding, or the treatment room shielding; or

(ii)  Until the registrant has received a specific exemption
from the Board.

(2)  Modification of Radiation Therapy Unit or Room
Before Beginning a Treatment Program.  If the survey required
by R313-30-4(1) indicates that an individual in an unrestricted
area may be exposed to levels of radiation greater than those
permitted by R313-15-301(1) of these rules, before beginning
the treatment program the registrant shall:

(a)  Either equip the unit with beam direction interlocks or
add additional radiation shielding to ensure compliance with
R313-15-301(1) of these rules;

(b)  Perform the survey required by R313-30-4(1) again;
and

(c)  Include in the report required by R313-30-4(4) the
results of the initial survey, a description of the modification
made to comply with R313-30-4(2)(a), and the results of the

second survey; or
(d)  Request and receive a registration amendment under

R313-15-301(3) of these rules that authorizes radiation levels in
unrestricted areas greater than those permitted by R313-15-
301(1) of these rules.

(3)  Possession of Survey Instruments.  Facility locations
authorized to use a therapeutic radiation machine in accordance
with R313-30-6 and R313-30-7 shall possess appropriately
calibrated portable monitoring equipment.  As a minimum, the
equipment shall include a portable radiation measurement
survey instrument capable of measuring dose rates over the
range 10 uSv (1 mrem) per hour to 10 mSv (1000 mrem) per
hour.  The survey instruments shall be operable and calibrated
in accordance with R313-30-8.

(4)  Reports of External Beam Radiation Therapy Surveys
and Measurements.  The registrant for a therapeutic radiation
machine subject to R313-30-6 or R313-30-7 shall furnish a
copy of the records required in R313-30-4(1) and R313-30-4(2)
to the Executive Secretary within 30 days following completion
of the action that initiated the record requirement.

R313-30-5.  Quality Management Program.
(1)  In addition to the definitions in R313-30-2, the

following definitions are applicable to a quality management
program:

"Course" means the entire treatment consisting of multiple
fractions as prescribed in the written directive.

"Misadministration" means the administration of an
external beam radiation therapy dose:

(a)  Involving the wrong patient, wrong treatment modality,
or wrong treatment site;

(b)  When the treatment consists of three or fewer fractions
and the calculated total administered dose differs from the total
prescribed dose by more than ten percent of the total prescribed
dose;

(c)  When the calculated weekly administered dose differs
from the weekly prescribed dose by more than 30 percent; or

(d)  When the calculated total administered dose differs
from the total prescribed dose by more than 20 percent of the
total prescribed dose;

"Prescribed dose" means the total dose and dose per
fraction as documented in the written directive.

"Recordable event" means the administration of an external
beam radiation therapy dose when the calculated weekly
administered dose differs by 15 percent or more from the weekly
prescribed dose;

"Written directive" means an order in writing for a specific
patient, dated and signed by an authorized user prior to the
administration of radiation, containing the following
information: total dose, dose per fraction, treatment site and
overall treatment period.

(2)  Scope and Applicability.  Applicants or registrants
subject to R313-30-6 or R313-30-7 shall establish and maintain
a written quality management program to provide high
confidence that radiation will be administered as directed by the
authorized user.  The quality management program shall include
written policies and procedures to meet the following specific
objectives:

(a)  Prior to administration, a written directive is prepared
for an external beam radiation therapy dose;

(i)  Notwithstanding R313-30-5(2)(a), a written revision to
an existing written directive may be made provided that the
revision is dated and signed by an authorized user prior to
administration of the external beam radiation therapy dose or
the next external beam radiation therapy fractional dose;

(ii)  Notwithstanding R313-30-5(2)(a), if, because of the
patient's condition, a delay in order to provide a written revision
to an existing written directive would jeopardize the patient's
health, an oral revision to an existing written directive shall be
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acceptable, provided that the oral revision is documented
immediately in the patient's record and a revised written
directive is signed by an authorized user within 48 hours of the
oral revision;

(iii)  Notwithstanding R313-30-5(2)(a), if, because of the
emergent nature of the patient's condition, a delay in order to
provide a written directive would jeopardize the patient's health,
an oral directive shall be acceptable, provided that the
information contained in the oral directive is documented
immediately in the patient's record and a written directive is
prepared and signed by an authorized user within 24 hours of
the oral directive.

(b)  Prior to the administration of a course of radiation
treatments, the patient's identity is verified, by more than one
method, as the individual named in the written directive;

(c)  External beam radiation therapy final plans of
treatment and related calculations are in accordance with the
respective written directives;

(d)  An administration is in accordance with the written
directive; and

(e)  Unintended deviations from the written directive is
identified and evaluated, and appropriate action are taken.

(3)  Development of Quality Management Program.
(a)  An application for registration subject to R313-30-6 or

R313-30-7 shall include a quality management program that
specifies staff, duties and responsibilities, and equipment and
procedures as part of the application required by R313-16 of
these rules.  The registrant shall implement the program upon
issuance of a Certificate of Registration by the Executive
Secretary;

(b)  Existing registrants subject to R313-30-6 or R313-30-7
shall submit to the Executive Secretary a written certification
that a quality management program has been implemented by
December 31, 1994.

(4)  As a part of the quality management program, the
registrant shall:

(a)  Develop procedures for, and conduct a review of, the
quality management program including, since the last review, an
evaluation of a representative sample of patient administrations,
recordable events, and misadministrations to verify compliance
with the quality management program;

(b)  Conduct these reviews annually.  The intervals should
not exceed 12 months and shall not exceed 13 months;

(c)  Evaluate these reviews to determine the effectiveness
of the quality management program and, if required, make
modifications to meet the requirements of R313-30-5(2); and

(d)  Maintain records of these reviews, including the
evaluations and findings of the reviews, in a form that can be
readily audited, for three years.

(5)  The registrant shall evaluate and respond, within 30
days after discovery of the recordable event, to recordable
events by:

(a)  Assembling the relevant facts including the cause;
(b)  Identifying what corrective actions are required to

prevent recurrence; and
(c)  Retaining a record, in a form that can be readily

audited, for three years, of the relevant facts and what corrective
actions were taken.

(6)  The registrant shall retain:
(a)  Written directives; and
(b)  A record of administered radiation doses, in a form that

can be readily audited, for three years after the date of
administration.

(7)  The registrant may make modifications to the quality
management program to increase the program's efficiency
provided the program's effectiveness is not decreased.

(8)  The registrant shall evaluate misadministrations and
shall take the following actions in response to a
misadministration:

(a)  Notify the Executive Secretary by telephone no later
than the next calendar day after discovery of the
misadministration;

(b)  Submit a written report to the Executive Secretary
within 15 days after discovery of the misadministration.  The
written report shall include: the registrant's name; the
prescribing physician's name; a brief description of the event;
why the event occurred; the effect on the patient; what
improvements are needed to prevent recurrence; actions taken
to prevent recurrence; whether the registrant notified the patient
or the patient's responsible relative or guardian, this person will
subsequently be referred to as "the patient," and if not, why not;
and if the patient was notified, what information was provided
to the patient.  The report shall not include the patient's name or
other information that could lead to identification of the patient;

(c)  Notify the referring physician and also notify the
patient of the misadministration no later than 24 hours after its
discovery, unless the referring physician personally informs the
registrant either that the physician will inform the patient, or
that, based on medical judgment, telling the patient would be
harmful.  The registrant is not required to notify the patient
without first consulting the referring physician.  If the referring
physician or patient cannot be reached within 24 hours, the
registrant shall notify the patient as soon as possible thereafter.
The registrant shall not delay appropriate medical care for the
patient, including necessary remedial care as a result of the
misadministration, because of a delay in notification;

(d)  Retain a record of misadministrations for five years.
The record shall contain the names of individuals involved;
including the prescribing physician, allied health personnel, the
patient, and the patient's referring physician; the patient's social
security number or identification number if one has been
assigned; a brief description of the event; why it occurred; the
effect on the patient; what improvements are needed to prevent
recurrence; and the actions taken to prevent recurrence; and

(e)  If the patient was notified, furnish, within 15 days after
discovery of the misadministration, a written report to the
patient by sending either a copy of the report that was submitted
to the Executive Secretary, or a brief description of both the
event and the consequences as they may effect the patient,
provided a statement is included that the report submitted to the
Executive Secretary can be obtained from the registrant;

(9)  Aside from the notification requirement, nothing in
R313-30-5(8) affects the rights or duties of registrants and
physicians in relation to patients, the patient's responsible
relatives or guardians, or to others.

R313-30-6.  Therapeutic Radiation Machines of Less Than
500 kV.

(1)  Leakage Radiation.  When the x-ray tube is operated
at its maximum rated tube current for the maximum kV, the
leakage air kerma rate shall not exceed the value specified at the
distance specified for that classification of therapeutic radiation
machine:

(a)  Systems 5-50 kV.  The leakage air kerma rate measured
at a position five centimeters from the tube housing assembly
shall not exceed 1 mGy (100 mrad) in one hour.

(b)  Systems greater than 50 and less than 500 kV.  The
leakage air kerma rate measured at a distance of one meter from
the source in every direction shall not exceed 1 cGy (1 rad) in
one hour.  This air kerma rate measurement may be averaged
over areas no larger than 100 square centimeters.  In addition,
the air kerma rate at a distance of five centimeters from the
surface of the tube housing assembly shall not exceed 30 cGy
(30 rad) per hour.

(2)  Permanent Beam Limiting Devices.  Permanent
diaphragms or cones used for limiting the useful beam shall
provide at least the same degree of attenuation as required for
the tube housing assembly.
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(3)  Adjustable or Removable Beam Limiting Devices.
(a)  Adjustable or removable beam limiting devices,

diaphragms, cones or blocks shall not transmit more than five
percent of the useful beam for the most penetrating beam used;

(b)  When adjustable beam limiting devices are used, the
position and shape of the radiation field shall be indicated by a
light beam.

(4)  Filter System.  The filter system shall be so designed
that:

(a)  Filters can not be accidentally displaced at every
possible tube orientation;

(b)  For equipment installed after the effective date of these
rules, an interlock system prevents irradiation if the proper filter
is not in place;

(c)  The air kerma rate escaping from the filter slot shall not
exceed 1 cGy (1 rad) per hour at one meter under operating
conditions; and

(d)  Filters shall be marked as to its material of construction
and its thickness.

(5)  Tube Immobilization.
(a)  The x-ray tube shall be so mounted that it can not

accidentally turn or slide with respect to the housing aperture;
and

(b)  The tube housing assembly shall be capable of being
immobilized for stationary portal treatments.

(6)  Source Marking.  The tube housing assembly shall be
so marked that it is possible to determine the location of the
source to within five millimeters, and the marking shall be
readily accessible for use during calibration procedures.

(7)  Beam Block.  Contact therapy tube housing assemblies
shall have a removable shield of material, equivalent in
attenuation to 0.5 millimeters of lead at 100 kV, which can be
positioned over the entire useful beam exit port during periods
when the beam is not in use.

(8)  Timer.  A suitable irradiation control device shall be
provided to terminate the irradiation after a pre-set time interval.

(a)  A timer which has a display shall be provided at the
treatment control panel.  The timer shall have a pre-set time
selector.  The timer shall activate with an indication of "BEAM-
ON" and retain its reading after irradiation is interrupted or
terminated.  After irradiation is terminated and before irradiation
can be reinitiated, it shall be necessary to reset the timer;

(b)  For equipment manufactured after the effective date of
these rules, the timer shall be a cumulative timer with an elapsed
time indicator.  Otherwise, the timer may be a countdown timer;

(c)  The timer shall terminate irradiation when a pre-
selected time has elapsed, if the dose monitoring system present
has not previously terminated irradiation;

(d)  The timer shall permit pre-setting and determination of
exposure times as short as one second;

(e)  The timer shall not permit an exposure if set at zero;
(f)  The timer shall not activate until the shutter is opened

when irradiation is controlled by a shutter mechanism unless
calibration includes a timer error correction to compensate for
mechanical lag; and

(g)  Timer shall be accurate to within one percent of the
selected value or to within one second, whichever is greater.

(9)  Control Panel Functions.  The control panel, in
addition to the displays required by other provisions in R313-
30-6, shall have:

(a)  An indication of whether electrical power is available
at the control panel and if activation of the x-ray tube is
possible;

(b)  An indication of whether x-rays are being produced;
(c)  Means for indicating x-ray tube potential and current;
(d)  The means for terminating an exposure at any time;
(e)  A locking device which will prevent unauthorized use

of the therapeutic radiation machine; and
(f)  For therapeutic radiation machines manufactured after

the effective date of these rules, a positive display of specific
filters in the beam.

(10)  Multiple Tubes.  When a control panel may energize
more than one x-ray tube:

(a)  It shall be possible to activate only one x-ray tube at a
time;

(b)  There shall be an indication at the control panel
identifying which x-ray tube is activated; and

(c)  There shall be an indication at the tube housing
assembly when that tube is energized.

(11)  Target-to-Skin Distance (TSD).  There shall be a
means of determining the central axis TSD to within one
centimeter and of reproducing this measurement to within two
millimeters thereafter.

(12)  Shutters.  Unless it is possible to bring the x-ray
output to the prescribed exposure parameters within five
seconds after the x-ray "ON" switch is energized, the beam shall
be attenuated by a shutter having a lead equivalency not less
than that of the tube housing assembly.  In addition, after the
unit is at operating parameters, the shutter shall be controlled
electrically by the operator from the control panel.  An
indication of shutter position shall appear at the control panel.

(13)  Low Filtration X-ray Tubes.  Therapeutic radiation
machines equipped with a beryllium or other low-filtration
window shall have a label clearly marked on the tube housing
assembly and shall be provided with a permanent warning
device on the control panel that is activated when no additional
filtration is present, to indicate that the dose rate is very high.

(14)  Facility Design Requirements for Therapeutic
Radiation Machines Capable of Operating in the Range 50 kV
to 500 kV.  In addition to shielding adequate to meet
requirements of R313-30-9, the treatment room shall meet the
following design requirements:

(a)  Aural Communication.  Provision shall be made for
continuous two-way aural communication between the patient
and the operator at the control panel;

(b)  Viewing Systems. Provision shall be made to permit
continuous observation of the patient during irradiation and the
viewing system shall be so located that the operator can observe
the patient from the control panel.  The therapeutic radiation
machine shall not be used for patient irradiation unless at least
one viewing system is operational.

(15)  Additional Requirements.  Treatment rooms which
contain a therapeutic radiation machine capable of operating
above 150 kV shall meet the following additional requirements:

(a)  Protective barriers shall be fixed except for entrance
doors or beam interceptors;

(b)  The control panel shall be located outside the treatment
room or in a totally enclosed booth, which has a ceiling, inside
the room;

(c)  Interlocks shall be provided so that entrance doors,
including doors to interior booths, shall be closed before
treatment can be initiated or continued.  If the radiation beam is
interrupted by a door opening, it shall not be possible to restore
the machine to operation without closing the door and
reinitiating irradiation by manual action at the control panel;
and

(d)  When a door referred to in R313-30-6(15)(c) is opened
while the x-ray tube is activated, the irradiation shall be
interrupted either electrically or by the closure of the shutter.

(16)  Full Calibration Measurements.
(a)  Full calibration of a therapeutic radiation machine

subject to R313-30-6 shall be performed by, or under the direct
supervision of, a Radiation Therapy Physicist:

(i)  Before the first medical use following installation or
reinstallation of the therapeutic radiation machine;

(ii)  Annually.  The intervals should not exceed 12 months
and shall not exceed 13 months; and

(iii)  Before medical use under the following conditions:
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(A)  Whenever quality assurance check measurements
indicate that the radiation output differs by more than five
percent from the value obtained at the last full calibration and
the difference cannot be reconciled; and

(B)  Following a component replacement, major repair, or
modification of components that could significantly affect the
characteristics of the radiation beam.

(iv)  Notwithstanding the requirements of R313-30-
6(16)(a)(iii):

(A)  Full calibration of therapeutic radiation machines with
multi-energy capabilities is required only for those modes and
energies that are not within their acceptable range; and

(B)  If the repair, replacement or modification does not
affect all energies, full calibration shall be performed on the
affected energy that is in most frequent clinical use at the
facility.  The remaining energies may be validated with quality
assurance check procedures against the criteria in R313-30-
6(16)(a)(iii)(A).

(v)  The registrant shall use the dosimetry system described
in R313-30-8(6)(a) to perform the full calibration required in
R313-30-6(16)(b);

(b)  To satisfy the requirement of R313-30-6(16)(a), full
calibration shall include measurements recommended for annual
calibration by NCRP Report 69, "Dosimetry of X-Ray and
Gamma Ray Beams for Radiation Therapy in the Energy Range
10 keV to 50 MeV," 1981 ed., which is adopted and
incorporated by reference.

(c)  The registrant shall maintain a record of calibrations
for the duration of the registration.  The record shall include the
date of the calibration, the manufacturer's name, model number,
and serial number for both the therapeutic radiation machine and
the x-ray tube, the model numbers and serial numbers of the
instruments used to calibrate the therapeutic radiation machine,
and the signature of the Radiation Therapy Physicist responsible
for performing the calibration.

(17)  Periodic Quality Assurance Checks.
(a)  Periodic quality assurance checks shall be performed

on therapeutic radiation machines subject to R313-30-6, which
are capable of operation at greater than 50 kV.

(b)  To satisfy the requirement of R313-30-6(17)(a), quality
assurance checks shall meet the following requirements:

(i)  The registrant shall perform quality assurance checks in
accordance with written procedures established by the Radiation
Therapy Physicist; and

(ii)  The quality assurance check procedures shall specify
the frequency at which tests or measurements are to be
performed.  The quality assurance check procedures shall
specify that the quality assurance check shall be performed
during the calibration specified in R313-30-6(16)(a).  The
acceptable tolerance for parameters measured in the quality
assurance check, when compared to the value for that parameter
determined in the calibration specified in R313-30-6(16)(a),
shall be stated.

(c)  The cause for a parameter exceeding a tolerance set by
the Radiation Therapy Physicist shall be investigated and
corrected before the system is used for patient irradiation;

(d)  Whenever a quality assurance check indicates a
significant change in the operating characteristics of a system,
as specified in the Radiation Therapy Physicist's quality
assurance check procedures, the system shall be recalibrated as
required in R313-30-6(16)(a);

(e)  The registrant shall use the dosimetry system described
in R313-30-8(6)(b) to make the quality assurance check required
in R313-30-6(17)(b);

(f)  The registrant shall have the Radiation Therapy
Physicist review and sign the results of radiation output quality
assurance checks monthly.  The interval should not exceed 30
days and shall not exceed 40 days;

(g)  Therapeutic radiation machines subject to R313-30-6

shall have safety quality assurance checks of external beam
radiation therapy facilities performed monthly.  The interval
should not exceed 30 days and shall not exceed 40 days;

(h)  Notwithstanding the requirements of R313-30-6(17)(f)
and R313-30-6(17)(g), the registrant shall ensure that no
therapeutic radiation machine is used to administer radiation to
humans unless the quality assurance checks required by R313-
30-6(17)(f) and R313-30-6(17)(g) have been performed within
the required interval immediately prior to the administration;

(i)  To satisfy the requirement of R313-30-6(17)(g), safety
quality assurance checks shall ensure proper operation of:

(i)  Electrical interlocks at external beam radiation therapy
room entrances;

(ii)  Proper operation of the "BEAM-ON" and termination
switches;

(iii)  Beam condition indicator lights on the access doors,
control console, and in the radiation therapy room;

(iv)  Viewing systems;
(v)  If applicable, electrically operated treatment room

doors from inside and outside the treatment room;
(j)  The registrant shall maintain a record of quality

assurance checks required by R313-30-6(17)(a) and R313-30-
6(17)(g) for three years.  The record shall include the date of the
quality assurance check, the manufacturer's name, model
number, and serial number for the therapeutic radiation
machine, the manufacturer's name, model number and serial
number of the instruments used to measure the radiation output
of the therapeutic radiation machine, and the signature of the
individual who performed the periodic quality assurance check.

(18)  Operating Procedures.
(a)  The therapeutic radiation machine shall not be used for

irradiation of patients unless the requirements of R313-30-6(16)
and R313-30-6(17) have been met;

(b)  Therapeutic radiation machines shall not be left
unattended unless secured pursuant to R313-30-6(9)(e);

(c)  When a patient must be held in position for radiation
therapy, mechanical supporting or restraining devices shall be
used;

(d)  The tube housing assembly shall not be held by an
individual during operation unless the assembly is designed to
require holding and the peak tube potential of the system does
not exceed 50 kV.  In these cases, the holder shall wear
protective gloves and apron of not less than 0.5 millimeters lead
equivalency at 100 kV;

(e)  A copy of the current operating and emergency
procedures shall be maintained at the therapeutic radiation
machine control console; and

(f)  No individual other than the patient shall be in the
treatment room during exposures from therapeutic radiation
machines operating above 150 kV.  At energies less than or
equal to 150 kV, individuals, other than the patient, in the
treatment room shall be protected by a barrier sufficient to meet
the requirements of R313-15-201 of these rules.

R313-30-7.  Therapeutic Radiation Machines - Photon
Therapy Systems (500 kV and Above) and Electron Therapy
Systems (500 keV and Above).

(1)  Leakage Radiation Outside the Maximum Useful Beam
in Photon and Electron Modes.

(a)  The absorbed dose rate due to leakage radiation
(excluding neutrons) at any point outside the maximum sized
useful beam, but within a circular plane of radius two meters
which is perpendicular to and centered on the central axis of the
useful beam at the nominal treatment distance, that is at the
plane of the patient, shall not exceed a maximum of 0.2 percent
and an average of 0.1 percent of the absorbed dose rate on the
central axis of the beam at the nominal treatment distance.
Measurements shall be averaged over an area not exceeding 100
square centimeters at a minimum of 16 points uniformly
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distributed in the plane;
(b)  Except for the area defined in R313-30-7(1)(a), the

absorbed dose rate, excluding that from neutrons, at one meter
from the electron path between the electron source and the target
or electron window shall not exceed 0.5 percent of the absorbed
dose rate on the central axis of the beam at the nominal
treatment distance.  Measurements shall be averaged over an
area not exceeding 100 square centimeters;

(c)  For equipment manufactured after the effective date of
these rules, the neutron absorbed dose outside the useful beam
shall be in compliance with applicable acceptance criteria; and

(d)  For therapeutic radiation machines, the registrant shall
determine, or obtain from the manufacturer, the leakage
radiation existing at the positions specified in R313-30-7(1)(a)
through R313-30-7(1)(c) for the specified operating conditions.
Records on leakage radiation measurements shall be maintained
at the installation for inspection by representatives of the
Executive Secretary.

(2)  Leakage Radiation Through Beam Limiting Devices.
(a)  Photon Radiation.
(i)  Adjustable or interchangeable beam limiting devices,

such as the collimating jaws or x-ray cones, shall attenuate the
useful beam so that at the nominal treatment distance, the
maximum absorbed dose anywhere in the area shielded by the
beam limiting devices shall not exceed two percent of the
maximum absorbed dose on the central axis of the useful beam
measured in a ten centimeters by ten centimeters radiation field;
and

(ii)  Interchangeable beam limiting devices, such as
auxiliary beam blocking material, shall attenuate the useful
beam so that at the nominal treatment distance, the maximum
absorbed dose anywhere in the area shielded by the
interchangeable beam limiting device shall not exceed five
percent of the maximum absorbed dose on the central axis of the
useful beam measured in a ten centimeter by ten centimeter
radiation field.

(b)  Electron Radiation.  Adjustable or interchangeable
electron applicators shall attenuate the radiation, including but
not limited to photon radiation generated by electrons incident
on the beam limiting device and electron applicator and other
parts of the radiation head, so that the absorbed dose in a plane
perpendicular to the central axis of the useful beam at the
nominal treatment distance shall not exceed:

(i)  A maximum of two percent of the absorbed dose on the
central axis of the useful beam at the nominal treatment
distance.  This limit shall apply beyond a line seven centimeters
outside the periphery of the useful beam; and

(ii)  A maximum of ten percent of the absorbed dose on the
central axis of the useful beam at the nominal treatment
distance.  This limit shall apply beyond a line two centimeters
outside the periphery of the useful beam.

(c)  Measurement of Leakage Radiation.
(i)  Photon Radiation.  Measurements of leakage radiation

through the beam limiting devices shall be made with the beam
limiting devices closed and residual apertures blocked by at least
two tenth value layers of suitable absorbing material.  In the case
of overlapping beam limiting devices, the leakage radiation
through the sets of beam limiting devices shall be measured
independently at the depth of maximum dose.  Measurements
shall be made using a radiation detector of area not exceeding
ten square centimeters;

(ii)  Electron Radiation.  Measurements of leakage
radiation through the electron applicators shall be made with an
appropriate radiation detector suitably protected against
radiation which has been scattered from material beyond the
radiation detector.  Measurements shall be made using an
appropriate amount of water equivalent build up material for the
energies being measured.

(3)  Filters and Wedges.

(a)  Filters and wedges which are removable from the
system shall be clearly marked with an identification number;

(i)  For removable wedge filters, the nominal wedge angle
shall appear on the wedge, or on the wedge tray if the wedge
filter is permanently mounted to the tray.

(ii)  If the wedge or wedge tray is damaged, the Radiation
Therapy Physicist will decide if the wedge transmission factor
shall be redetermined;

(b)  For equipment manufactured after the effective date of
these rules which utilize a system of wedge filters:

(i)  Irradiation shall not be possible until a selection of a
wedge filter or a positive selection to use "no wedge filter" has
been made at the treatment control panel;

(ii)  An interlock system shall be provided to prevent
irradiation if the wedge filter selected is not in the correct
position;

(iii)  A display shall be provided at the treatment control
panel showing the wedge filters in use; and

(iv)  An interlock shall be provided to prevent irradiation
if a wedge filter selection operation, either manual or automatic,
carried out in the treatment room does not agree with the wedge
filter selection operation carried out at the treatment control
panel.

(c)  If the absorbed dose rate information required by
R313-30-7(8) relates exclusively to operation with a field
flattening filter or beam scattering foil in place, the filter or foil
shall be removable only by the use of tools.  If removable, the
filter or foil shall be interlocked to prevent incorrect selection
and incorrect positioning.

(d)  For equipment manufactured after the effective date of
these rules which utilize a system of interchangeable field
flattening filters or interchangeable beam scattering foils:

(i)  An interlock system shall be provided to prevent
irradiation if the appropriate flattening filter for the x-ray energy
selected is not in the correct position in the beam;

(ii)  An interlock system shall be provided to prevent
irradiation if the appropriate beam scattering foil for the electron
energy selected is not in the correct position in the beam;

(iii)  An interlock system shall be provided to prevent
irradiation if no scattering foil is in place for the electron beams,
or if no flattening filter is in place for the x-ray beams; and

(iv)  A display shall be provided at the treatment control
panel showing a fault indicator when the interlock system has
prevented irradiation.  The fault indicator will identify a filter or
foil error.

(4)  Stray Radiation in the Useful Beam.  For equipment
manufactured after the effective date of these rules, the
registrant shall determine during acceptance testing, or obtain
from the manufacturer, data sufficient to ensure that x-ray stray
radiation in the useful electron beam, absorbed dose at the
surface during x-ray irradiation and stray neutron radiation in
the useful x-ray beam meet applicable acceptance criteria.

(5)  Beam Monitors.  Therapeutic radiation machines
subject to R313-30-7 shall be provided with redundant beam
monitoring systems.  The sensors for these systems shall be
fixed in the useful beam during treatment to indicate the dose
monitor unit rate, and to monitor other beam parameters.

(a)  Equipment manufactured after the effective date of
these rules shall be provided with at least two independently
powered integrating dose meters.  Alternatively, common
elements may be used if the production of radiation is
terminated upon failure of a common element.

(b)  Equipment manufactured on or before the effective
date of these rules shall be provided with at least one radiation
detector. This detector shall be incorporated into a useful beam
monitoring system;

(c)  The detector and the system into which that detector is
incorporated shall meet the following requirements:

(i)  Detectors shall be removable only with tools and, if
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movable, shall be interlocked to prevent incorrect positioning;
(ii)  Detectors shall form part of a beam monitoring system

from whose readings in dose monitor units the absorbed dose at
a reference point can be calculated;

(iii)  The beam monitoring systems shall be capable of
independently monitoring, interrupting, and terminating
irradiation; and

(iv)  For equipment manufactured after the effective date of
these rules, the design of the beam monitoring systems shall
ensure that the:

(A)  Malfunctioning of one system shall not affect the
correct functioning of the secondary system; and

(B)  Failure of an element common to both systems which
could affect the correct function of both systems shall terminate
irradiation or prevent the initiation of radiation.

(v)  Beam monitoring systems shall have a legible display
at the treatment control panel.  For equipment manufactured
after the effective date of these rules, displays shall:

(A)  Maintain a reading until intentionally reset;
(B)  Have only one scale and no electrical or mechanical

scale multiplying factors;
(C)  Utilize a design so that increasing dose monitor units

are displayed by increasing numbers; and
(D)  In the event of power failure, the dose monitor units

delivered up to the time of failure, or the beam monitoring
information required in R313-30-7(5)(c)(v)(C) displayed at the
control panel at the time of failure shall be retrievable in at least
one system for a 20 minute period of time.

(6)  Beam Symmetry.
(a)  Bent-beam linear accelerators subject to R313-30-7

shall be provided with auxiliary devices to monitor beam
symmetry;

(b)  The devices referenced in R313-30-7(6)(a) shall be
able to detect field asymmetry greater than ten percent; and

(c)  The devices referenced in R313-30-7(6)(a) shall be
configured to terminate irradiation if the specifications in R313-
30-7(6)(b) can not be maintained.

(7)  Selection and Display of Dose Monitor Units.
(a)  Irradiation shall not be possible until a selection of a

number of dose monitor units has been made at the treatment
control panel;

(b)  The preselected number of dose monitor units shall be
displayed at the treatment control panel until reset manually for
the next irradiation;

(c)  After termination of irradiation, it shall be necessary to
reset the dosimeter display before subsequent treatment can be
initiated; and

(d)  For equipment manufactured after the effective date of
these rules, after termination of irradiation, it shall be necessary
for the operator to reset the preselected dose monitor units
before irradiation can be initiated.

(8)  Air Kerma Rate and Absorbed Dose Rate.  For
equipment manufactured after the effective date of these rules,
a system shall be provided from whose readings the air kerma
rate or absorbed dose rate at a reference point can be calculated.
The radiation detectors specified in R313-30-7(5) may form part
of this system.  In addition:

(a)  The dose monitor unit dose rate shall be displayed at
the treatment control panel;

(b)  If the equipment can deliver an air kerma rate or
absorbed dose rate at the nominal treatment distance more than
twice the maximum value specified by the manufacturer, a
device shall be provided which terminates irradiation when the
air kerma rate or absorbed dose rate exceeds a value twice the
specified maximum.  The dose rate at which the irradiation will
be terminated shall be a record maintained by the registrant;

(c)  If the equipment can deliver, under any fault condition,
an air kerma rate or absorbed dose rate at the nominal treatment
distance more than ten times the maximum value specified by

the manufacturer, a device shall be provided to prevent the air
kerma rate or absorbed dose rate anywhere in the radiation field
from exceeding twice the specified maximum value and to
terminate irradiation if the excess absorbed dose at the nominal
treatment distance exceeds 4 Gy (400 rad); and

(d)  For therapeutic radiation machines, the registrant shall
determine, or obtain from the manufacturer, the maximum
values specified in R313-30-7(8)(b) and R313-30-7(8)(c) for the
specified operating conditions.  Records of these maximum
values shall be maintained at the installation for inspection by
representatives of the Executive Secretary.

(9)  Termination of Irradiation by the Beam Monitoring
System or Systems During Stationary Beam Radiation Therapy.

(a)  Primary systems shall terminate irradiation when the
preselected number of dose monitor units has been detected by
the system;

(b)  If the original design of the equipment included a
secondary dose monitoring system, that system shall be capable
of terminating irradiation when not more than 15 percent or 40
dose monitor units above the preselected number of dose
monitor units set at the control panel has been detected by the
secondary dose monitoring system; and

(c)  For equipment manufactured after the effective date of
these rules, an indicator on the control panel shall show which
monitoring system has terminated irradiation.

(10)  Termination Switches.  It shall be possible to
terminate irradiation and equipment movement or go from an
interruption condition to termination condition at any time from
the operator's position at the treatment control panel.

(11)  Interruption Switches.  If a therapeutic radiation
machine has an interrupt mode, it shall be possible to interrupt
irradiation and equipment movements at any time from the
treatment control panel.  Following an interruption, it shall be
possible to restart irradiation by operator action without a
reselection of operating conditions.  If a change is made of a
pre-selected value during an interruption, irradiation and
equipment movements shall be automatically terminated.

(12)  Timer.  A suitable irradiation control device shall be
provided to terminate the irradiation after a preset time interval.

(a)  A timer shall be provided which has a display at the
treatment control panel. The timer shall have a preset time
selector and an elapsed time indicator;

(b)  The timer shall be a cumulative timer which activates
with an indication of "BEAM-ON" and retains its reading after
irradiation is interrupted or terminated.  After irradiation is
terminated and before irradiation can be reinitiated, it shall be
necessary to reset the elapsed time indicator;

(c)  The timer shall terminate irradiation when a
preselected time has elapsed, if the dose monitoring systems
have not previously terminated irradiation.

(13)  Selection of Radiation Type.  Equipment capable of
both x-ray therapy and electron therapy shall meet the following
additional requirements:

(a)  Irradiation shall not be possible until a selection of
radiation type (x-rays or electrons) has been made at the
treatment control panel;

(b)  The radiation type selected shall be displayed at the
treatment control panel before and during irradiation;

(c)  An interlock system shall be provided to ensure that
the equipment can principally emit only the radiation type which
has been selected;

(d)  An interlock system shall be provided to prevent
irradiation with x-rays, except to obtain a verification film,
when electron applicators are fitted;

(e)  An interlock system shall be provided to prevent
irradiation with electrons when accessories specific for x-ray
therapy are fitted; and

(f)  An interlock system shall be provided to prevent
irradiation if selected operations carried out in the treatment
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room do not agree with the selected operations carried out at the
treatment control panel.

(14)  Selection of Energy.  Equipment capable of
generating radiation beams of different energies shall meet the
following requirements:

(a)  Irradiation shall not be possible until a selection of
energy has been made at the treatment control panel;

(b)  The nominal energy value selected shall be displayed
at the treatment control panel before and during irradiation; and

(c)  Irradiation shall not be possible until the appropriate
flattening filter or scattering foil for the selected energy is in its
proper location.

(15)  Selection of Stationary Beam Radiation Therapy or
Moving Beam Radiation Therapy.  Therapeutic radiation
machines capable of both stationary beam radiation therapy and
moving beam radiation therapy shall meet the following
requirements:

(a)  Irradiation shall not be possible until a selection of
stationary beam radiation therapy or moving beam radiation
therapy has been made at the treatment control panel;

(b)  The mode of operation shall be displayed at the
treatment control panel;

(c)  An interlock system shall be provided to ensure that the
equipment can operate only in the mode which has been
selected;

(d)  An interlock system shall be provided to prevent
irradiation if a selected parameter in the treatment room does not
agree with the selected parameter at the treatment control panel;

(e)  Moving beam radiation therapy shall be controlled to
obtain the selected relationships between incremental dose
monitor units and incremental angle of movement.  For
equipment manufactured after the effective date of these rules:

(i)  An interlock system shall be provided to terminate
irradiation if the number of dose monitor units delivered in
increments of ten degrees of rotation or one centimeter of
motion differs by more than 20 percent from the selected value;

(ii)  Where angle terminates the irradiation in moving beam
radiation therapy, the dose monitor units shall differ by less than
five percent from the dose monitor unit value selected;

(iii)  An interlock shall be provided to prevent motion of
more than five degrees or one centimeter beyond the selected
limits during moving beam radiation therapy;

(iv)  For equipment manufactured after the effective date of
these rules, an interlock shall be provided to require that a
selection of direction be made at the treatment control panel in
units which are capable of both clockwise and counter-
clockwise moving beam radiation therapy.

(v)  Moving beam radiation therapy shall be controlled
with both primary position sensors and secondary position
sensors to obtain the selected relationships between incremental
dose monitor units and incremental movement.

(f)  Where the beam monitor system terminates the
irradiation in moving beam radiation therapy, the termination of
irradiation shall be as required by R313-30-7(9); and

(g)  For equipment manufactured after the effective date of
these rules, an interlock system shall be provided to terminate
irradiation if movement:

(i)  Occurs during stationary beam radiation therapy; or
(ii)  Does not start or stops during moving beam radiation

therapy unless the stoppage is a preplanned function.
(16)  Facility Design Requirements for Therapeutic

Radiation Machines Operating above 500 kV.  In addition to
shielding adequate to meet requirements of R313-30-9, the
following design requirements are made:

(a)  Protective Barriers.  Protective barriers shall be fixed,
except for access doors to the treatment room or movable beam
interceptors;

(b)  Control Panel.  In addition to other requirements
specified in R313-30, the control panel shall also:

(i)  Be located outside the treatment room;
(ii)  Provide an indication of whether electrical power is

available at the control panel and if activation of the radiation
is possible;

(iii)  Provide an indication of whether radiation is being
produced; and

(iv)  Include an access control device which will prevent
unauthorized use of the therapeutic radiation machine;

(c)  Viewing Systems.  Windows, mirrors, closed-circuit
television or an equivalent viewing system shall be provided to
permit continuous observation of the patient following
positioning and during irradiation and shall be so located that
the operator may observe the patient from the treatment control
panel.  The therapeutic radiation machine shall not be used for
patient irradiation unless at least one viewing system is
operational;

(d)  Aural Communications.  Provision shall be made for
continuous two-way aural communication between the patient
and the operator at the control panel.  The therapeutic radiation
machine shall not be used for irradiation of patients unless
continuous two-way aural communication is possible;

(e)  Room Entrances.  Treatment room entrances shall be
provided with warning lights in a readily observable position
near the outside of access doors, which will indicate when the
useful beam is "ON;"

(f)  Entrance Interlocks.  Interlocks shall be provided so
that access controls are activated before treatment can be
initiated or continued.  If the radiation beam is interrupted by an
access control, it shall not be possible to restore the machine to
operation without closing the door and reinitiating irradiation by
manual action at the control panel;

(g)  Beam Interceptor Interlocks.  If the shielding material
in a protective barrier requires the presence of a beam
interceptor to ensure compliance with R313-30-301(1),
interlocks shall be provided to prevent the production of
radiation, unless the beam interceptor is in place, whenever the
useful beam is directed at the designated barriers;

(h)  Emergency Cutoff Switches.  At least one emergency
power cutoff switch shall be located in the radiation therapy
room and shall terminate equipment electrical power including
radiation and mechanical motion.  This switch is in addition to
the termination switch required by R313-30-7(11). Emergency
power cutoff switches shall include a manual reset so that the
therapeutic radiation machine cannot be restarted from the unit's
control panel without resetting the emergency cutoff switch.
Alternatively, power cannot be restarted without pressing a
RESET button in the treatment room after resetting the power
breaker, and the operator shall check the treatment room and
patient prior to turning the power back on;

(i)  Safety Interlocks.  Safety interlocks shall be designed
so that defects or component failures in the safety interlock
system prevent or terminate operation of the therapeutic
radiation machine; and

(j)  Surveys for Residual Radiation.  Surveys for residual
activity shall be conducted on therapeutic radiation machines
capable of generating photon and electron energies above 10
MV prior to machining, removing, or working on therapeutic
radiation machine components which may have become
activated due to photo-neutron production.

(17)  Radiation Therapy Physicist Support.
(a)  The services of a Radiation Therapy Physicist shall be

required in facilities having therapeutic radiation machines with
energies of 500 kV and above.  The Radiation Therapy Physicist
shall be responsible for:

(i)  Full calibrations required by R313-30-7(19) and
protection surveys required by R313-30-4(1);

(ii)  Supervision and review of dosimetry;
(iii)  Beam data acquisition and transfer for computerized

dosimetry, and supervision of its use;
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(iv)  Quality assurance, including quality assurance check
review required by R313-30-7(20)(e) of these rules;

(v)  Consultation with the authorized user in treatment
planning, as needed; and

(vi)  Perform calculations and assessments regarding
misadministrations.

(b)  If the Radiation Therapy Physicist is not a full-time
employee of the registrant, the operating procedures required by
R313-30-7(18) shall also specifically address how the Radiation
Therapy Physicist is to be contacted for problems or
emergencies, as well as the specific actions to be taken until the
Radiation Therapy Physicist can be contacted.

(18)  Operating Procedures.
(a)  No individual, other than the patient, shall be in the

treatment room during treatment or during an irradiation for
testing or calibration purposes;

(b)  Therapeutic radiation machines shall not be made
available for medical use unless the requirements of R313-30-
4(1), R313-30-7(19) and R313-30-7(20) have been met;

(c)  Therapeutic radiation machines, when not in operation,
shall be secured to prevent unauthorized use;

(d)  If a patient must be held in position during treatment,
mechanical supporting or restraining devices shall be used;

(e)  A copy of the current operating and emergency
procedures shall be maintained at the therapeutic radiation
machine control console; and

(f)  When adjustable beam limiting devices or beam
limiting devices that do not contact the skin are used, the
position and shape of the radiation field shall be indicated by a
light field.

(19)  Full Calibration Measurements.
(a)  Full calibration of a therapeutic radiation machine

subject to R313-30-7 shall be performed by, or under the direct
supervision of, a Radiation Therapy Physicist:

(i)  Before the first medical use following installation or
reinstallation of the therapeutic radiation machine;

(ii)  Annually.  The intervals should not exceed 12 months
and shall not exceed 13 months; and

(iii)  Before medical use under the following conditions:
(A)  Whenever quality assurance check measurements

indicate that the radiation output differs by more than five
percent from the value obtained at the last full calibration and
the difference cannot be easily reconciled; and

(B)  Following component replacement, major repair, or
modification of components, if the appropriate Quality
Assurance checks demonstrate that the characteristics of the
radiation beam have been significantly affected as determined by
a Radiation Therapy Physicist.  The Quality Assurance checks
shall be performed by, or under the direct supervision of a
Radiation Therapy Physicist.  The determination of the need for
a full calibration shall be made by a Radiation Therapy
Physicist.

(iv)  Notwithstanding the requirements of R313-30-
7(19)(a)(iii):

(A)  Full calibration of therapeutic radiation machines with
multi-energy and multi-mode capabilities is required only for
those modes and energies that are not within their range and the
difference cannot be easily reconciled; and

(B)  If the repair, replacement or modification does not
affect all modes and energies, full calibration shall be performed
on the effected mode or energy if the Quality Assurance checks
demonstrate that the characteristics of the radiation beam have
been significantly affected as determined by a Radiation
Therapy Physicist.  The Quality Assurance checks shall be
performed by, or under the direct supervision of, a Radiation
Therapy Physicist.  The determination of the need for a full
calibration shall be made by a Radiation Therapy Physicist.  The
remaining energies or modes may be validated with quality
assurance check procedures against the criteria in R313-30-

7(19)(a)(iii)(A).
(b)  To satisfy the requirement of R313-30-7(19)(a), full

calibration shall include measurements required for annual
calibration by American Association of Physicists in Medicine
(AAPM) Report 46, "Comprehensive Quality Assurance for
Radiation Oncology," 1994 ed., which is adopted and
incorporated by reference;

(c)  The registrant shall use the dosimetry system described
in R313-30-8(6) to measure the radiation output for one set of
exposure conditions.  The remaining radiation measurements
required in R313-30-7(19)(b) may then be made using a
dosimetry system that indicates relative dose rates; and

(d)  The registrant shall maintain a record of calibrations
for the duration of the registration.  The record shall include the
date of the calibration, the manufacturer's name, model number,
and serial number for the therapeutic radiation machine, the
model numbers and serial numbers of the instruments used to
calibrate the therapeutic radiation machine, and the signature of
the Radiation Therapy Physicist responsible for performing the
calibration.

(20)  Periodic Quality Assurance Checks.
(a)  Periodic quality assurance checks shall be performed

on therapeutic radiation machines subject to R313-30-7.  These
checks should be performed at intervals not to exceed those
intervals recommended in American Association of Physicists
in Medicine (AAPM) Report 46, "Comprehensive Quality
Assurance for Radiation Oncology," 1994 ed., which is adopted
and incorporated by reference.

(i)  Determination of parameters for central axis radiation
output shall be done at least weekly.  The interval shall not
exceed ten days.

(ii)  The interval at which periodic quality assurance checks
are to be performed shall be determined by the Radiation
Therapy Physicist and shall be documented in the registrant's
quality management program.  The interval for a specific
performance check may be based on the history of that
performance check for a particular machine.  The interval may
be increased above the recommended limits only if the
Radiation Therapy Physicist determines the increase is justified
based on the history of the performance check for that machine
or a machine of the same manufacturer and the same model.

(iii)  If the performance check demonstrates a need to
decrease the interval, the Radiation Therapy Physicist shall
decide if the interval should be decreased.  The decreased
interval shall be continued until the performance check
demonstrates that the decreased interval is not necessary.

(b)  To satisfy the requirement of R313-30-7(20)(a),
quality assurance checks shall include determination of central
axis radiation output and shall include a representative sampling
of periodic quality assurance checks contained in American
Association of Physicists in Medicine (AAPM) Report 46,
"Comprehensive Quality Assurance for Radiation Oncology,"
1994 ed., which is adopted and incorporated by reference.

(i)  A representative sampling shall include those
referenced periodic quality assurance checks necessary to assure
that the radiation beam and alignment parameters for all therapy
machines and modes of operation are within limits prescribed by
AAPM Report 46.

(ii)  The intervals for a representative sampling of
referenced periodic quality assurance checks should not exceed
12 consecutive months and shall not exceed 13 consecutive
months.

(c)  The registrant shall use a dosimetry system which has
been inter-compared semi-annually.  The intervals should not
exceed six months and shall not exceed seven months, with a
dosimetry system described in R313-30-8(6)(a) to make the
periodic quality assurance checks required in R313-30-
7(20)(a)(i);

(d)  The registrant shall perform periodic quality assurance
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checks required by R313-30-7(20)(a) in accordance with
procedures established by the Radiation Therapy Physicist;

(e)  The registrant shall review the results of periodic
radiation output checks according to the following procedures:

(i)  The authorized user and Radiation Therapy Physicist
shall be immediately notified if a parameter is not within its
acceptable range.  The therapeutic radiation machine shall not
be made available for subsequent medical use until the
Radiation Therapy Physicist has determined that all parameters
are within their acceptable range;

(ii)  If periodic radiation output check parameters appear to
be within their acceptable range, the periodic radiation output
check shall be reviewed and signed by either the authorized user
or Radiation Therapy Physicist within two weeks;

(iii)  The Radiation Therapy Physicist shall review and sign
the results of radiation output quality assurance checks at
intervals not to exceed one month; and

(iv)  Other Quality Assurance checks shall be reviewed at
intervals specified in the Quality Management Program, as
required by R313-30-5.

(f)  Therapeutic radiation machines subject to R313-30-7
shall have safety quality assurance checks of external beam
radiation therapy facilities performed weekly at intervals not to
exceed ten days;

(g)  To satisfy the requirement of R313-30-7(20)(f), safety
quality assurance checks shall ensure proper operation of:

(i)  Electrical interlocks at external beam radiation therapy
room entrances;

(ii)  Proper operation of the "BEAM-ON", interrupt and
termination switches;

(iii)  Beam condition indicator lights on the access doors,
control console, and in the radiation therapy room;

(iv)  Viewing and aural communication systems;
(v)  Electrically operated treatment room doors from inside

and outside the treatment room;
(vi)  At least one emergency power cutoff switch.  If more

than one emergency power cutoff switch is installed and not all
switches are tested at once, switches shall be tested on a rotating
basis.  Safety quality assurance checks of the emergency power
cutoff switches may be conducted at the end of the treatment day
in order to minimize possible stability problems with the
therapeutic radiation machine.

(h)  The registrant shall promptly repair a system identified
in R313-30-7(20)(g) that is not operating properly; and

(i)  The registrant shall maintain a record of quality
assurance checks required by R313-30-7(20)(a) and R313-30-
7(20)(g) for three years.  The record shall include the date of the
quality assurance check, the manufacturer's name, model
number, and serial number for the therapeutic radiation
machine, the manufacturer's name, model number and serial
number of the instruments used to measure the radiation output
of the therapeutic radiation machine, and the signature of the
individual who performed the periodic quality assurance check.

R313-30-8.  Calibration and Check of Survey Instruments
and Dosimetry Equipment.

(1)  The registrant shall ensure that the survey instruments
used to show compliance with R313-30 have been calibrated
before first use, at intervals not to exceed 12 months, and
following repair.

(2)  To satisfy the requirements of R313-30-8(1), the
registrant shall:

(a)  Calibrate required scale readings up to 10 mSv (1000
mrem) per hour with an appropriate radiation source that is
traceable to the National Institute of Standards and Technology
(NIST);

(b)  Calibrate at least two points on the scales to be
calibrated.  These points should be at approximately 1/3 and 2/3
of scale rating; and

(3)  To satisfy the requirements of R313-30-8(2), the
registrant shall:

(a)  Consider a point as calibrated if the indicated dose rate
differs from the calculated dose rate by not more than ten
percent; and

(b)  Consider a point as calibrated if the indicated dose rate
differs from the calculated dose rate by not more than 20 percent
if a correction factor or graph is conspicuously attached to the
instrument.

(4)  The registrant shall retain a record of calibrations
required in R313-30-8(1) for three years.  The record shall
include:

(a)  A description of the calibration procedure; and
(b)  A description of the source used and the certified dose

rates from the source, and the rates indicated by the instrument
being calibrated, the correction factors deduced from the
calibration data, the signature of the individual who performed
the calibration, and the date of calibration.

(5)  The registrant may obtain the services of individuals
licensed by the Board, the U.S. Nuclear Regulatory
Commission, an Agreement State, or a Licensing State to
perform calibrations of survey instruments.  Records of
calibrations which contain information required by R313-30-
8(4) shall be maintained by the registrant.

(6)  Dosimetry Equipment.
(a)  The registrant shall have a calibrated dosimetry system

available for use.  The system shall have been calibrated for by
the National Institute for Standards and Technology (NIST) or
by an American Association of Physicists in Medicine (AAPM)
Accredited Dosimetry Calibration Laboratory (ADCL).  The
calibration shall have been performed within 24 months prior to
use and after servicing that may have affected system
calibration.

(i)  For beams with energies greater than 1 MV (1 MeV),
the dosimetry system shall have been calibrated for Cobalt-60;

(ii)  For beams with energies equal to or less than 1 MV (1
MeV), the dosimetry system shall have been calibrated at an
energy or energy range appropriate for the radiation being used.

(b)  The registrant shall have available for use a dosimetry
system for quality assurance check measurements.  To meet this
requirement, the system may be compared with a system that has
been calibrated in accordance with R313-30-8(6)(a).  This
comparison shall have been performed within the previous 12
months (six months if the dosimetry system is an ionization
chamber) and after servicing that may have affected system
calibration.  The quality assurance check system may be the
same system used to meet the requirement in R313-30-8(6)(a);

(c)  The registrant shall maintain a record of dosimetry
system calibration, intercomparison, and comparison for the
duration of the license and registration.  For calibrations,
intercomparisons, or comparisons, the record shall include the
date, the model numbers and serial numbers of the instruments
that were calibrated, intercompared, or compared as required by
R313-30-8(6)(a) and R313-30-8(6)(b), the correction factors
that were determined, the names of the individuals who
performed the calibration, intercomparison, or comparison, and
evidence that the calibration, intercomparison, or comparison
was performed by, or under the direct supervision of, a
Radiation Therapy Physicist.

R313-30-9.  Shielding and Safety Design Requirements.
(1)  Therapeutic radiation machines subject to R313-30-6

or R313-30-7 shall be provided with the primary and secondary
barriers that are necessary to ensure compliance with R313-15-
201 and R313-30-301 of these rules.

(2)  Facility design information for new installations of a
therapeutic radiation machine or installations of a therapeutic
radiation machine of higher energy into a room not previously
approved for that energy shall be submitted for approval by the
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Executive Secretary prior to actual installation of the therapeutic
radiation machine.  The minimum facility design information
that must be submitted is contained in R313-30-10.

R313-30-10.  Information on Radiation Shielding Required
for Plan Reviews.

(1)  Therapeutic Radiation Machines
(a)  Basic facility information including: name, telephone

number and Department registration number of the individual
responsible for preparation of the shielding plan; name and
telephone number of the facility supervisor; and the street
address, including room number, of the external beam radiation
therapy facility.  The plan should also indicate whether this is a
new structure or a modification to existing structures.

(b)  Wall, floor, and ceiling areas struck by the useful beam
shall have primary barriers.  For an adjacent area that is
normally unoccupied, barrier thicknesses may be less than the
required thickness, if:

(i)  That area where the exposure rates and exposures
exceed the limits specified in R313-15-301(1) is permanently
fenced or walled to prevent access;

(ii)  The appropriate warning signs are posted at
appropriate intervals and locations on the fence or wall;

(iii)  The exposure rates and exposures outside the fence or
wall are less than the limits specified in R313-15-301(1);

(iv)  Access to the area is controlled by the operator, and
once access is gained, the therapeutic radiation machine cannot
be operated until the area has been cleared and access is again
controlled by the operator;

(v)  The ceiling is of sufficient thickness to reduce exposure
due to skyshine, so that the exposure rates and exposures
surrounding the facility are less than the limits specified in
R313-15-301(1); and

(vi)  The primary barrier is of sufficient thickness to ensure
that the exposure rates and exposures from the primary beam in
spaces in adjacent buildings are less than the limits specified in
R313-15-301(1).

(c)  Secondary barriers shall be provided in wall, floor, and
ceiling areas not having primary barriers.

(2)  Therapeutic Radiation Machines up to 150 kV
(photons only).  In addition to the requirements listed in R313-
30-10(1), therapeutic radiation machine facilities which produce
only photons with a maximum energy less than or equal to 150
kV shall submit shielding plans which contain, as a minimum,
the following additional information:

(a)  Equipment specifications, including the manufacturer
and model number of the therapeutic radiation machine, as well
as the maximum technique factors.

(b)  Maximum design workload for the facility including
total weekly radiation output, expressed in gray (rad) or air
kerma at one meter, total beam-on time per day or week, the
average treatment time per patient, along with the anticipated
number of patients to be treated per day or week.

(c)  A facility blueprint or drawing indicating: the scale of
the blueprint or drawing; direction of North; normal location of
the therapeutic radiation machine's radiation ports; the port's
travel and traverse limits; general directions of the useful beam;
locations of windows and doors; and the location of the
therapeutic radiation machine control panel.  If the control panel
is located inside the external beam radiation therapy treatment
room, the location of the operator's booth shall be noted on the
plan and the operator's station at the control panel shall be
behind a protective barrier sufficient to ensure compliance with
R313-15-101 of these rules.

(d)  The structural composition and thickness or the lead or
concrete equivalent of walls, doors, partitions, floor, and ceiling
of the rooms concerned.

(e)  The type of occupancy of adjacent areas inclusive of
space above and below the rooms concerned.  If there is an

exterior wall, show distance to the closest areas where it is likely
that individuals may be present.

(f)  At least one example calculation which shows the
methodology used to determine the amount of shielding
required for the physical conditions; that is the primary and
secondary or leakage barriers, restricted and unrestricted areas,
entry doors; and shielding material in the facility.

(i)  If commercial software is used to generate shielding
requirements, please also identify the software used and the
version or revision date.

(ii)  If the software used to generate shielding requirements
is not in the open literature, please also submit quality control
sample calculations to verify the result obtained with the
software.

(3)  Therapeutic Radiation Machines over 150 kV.  In
addition to the requirements listed in R313-30-10(1),
therapeutic radiation machine facilities which produce photons
with a maximum energy in excess of 150 kV and electrons and
protons or other subatomic particles shall submit shielding plans
which contain, as a minimum, the following additional
information:

(a)  Equipment specifications including the manufacturer
and model number of the therapeutic radiation machine, and
gray (rad) at the isocenter and the energies and types of
radiation produced, that is photon and electron.  The source to
isocenter distance shall be specified.

(b)  Maximum design workload for the facility including
total weekly radiation output, expressed in gray (rad) at one
meter, total beam-on time per day or week, the average
treatment time per patient, along with the anticipated number of
patients to be treated per day or week.

(c)  Facility blueprint or drawing, including both floor plan
and elevation views, indicating relative orientation of the
therapeutic radiation machine; scale; types; thickness and
minimum density of shielding materials; direction of North; the
locations and size of penetrations through shielding barriers,
ceiling, walls and floor; as well as details of the doors and maze.

(d)  The structural composition and thickness or concrete
equivalent of walls, doors, partitions, floor, and ceiling of the
rooms concerned.

(e)  The type of occupancy of adjacent areas inclusive of
space above and below the rooms concerned.  If there is an
exterior wall, show distance to the closest areas where it is likely
that individuals may be present.

(f)  Description of assumptions that were used in shielding
calculations including, but not limited to; design energy, for
example a room may be designed for 6 MV unit although only
a 4 MV unit is currently proposed; workload; presence of
integral beam-stop in unit; occupancy and uses of adjacent
areas; fraction of time that useful beam will intercept permanent
barriers, walls, floor and ceiling; and "allowed" radiation
exposure in both restricted and unrestricted areas.

(g)  At least one example calculation which shows the
methodology used to determine the amount of shielding
required for the physical conditions; that is the primary and
secondary or leakage barriers, restricted and unrestricted areas,
small angle scatter, entry doors and maze; and shielding material
in the facility.

(i)  If commercial software is used to generate shielding
requirements, also identify the software used and the version or
revision date.

(ii)  If the software used to generate shielding requirements
is not in the open literature, also submit quality control sample
calculations to verify the result obtained with the software.

(4)  Neutron Shielding.  In addition to the requirements
listed in R313-30-10(3), therapeutic radiation machine facilities
which are capable of operating above 10 MV shall submit
shielding plans which contain, as a minimum, the following
additional information:
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(a)  The structural composition, thickness, minimum
density and location of neutron shielding material.

(b)  Description of assumptions that were used in neutron
shielding calculations including, but not limited to, neutron
spectra as a function of energy, neutron flux rate, absorbed dose
and dose equivalent, due to neutrons, in both restricted and
unrestricted areas.

(c)  At least one example calculation which shows the
methodology used to determine the amount of neutron shielding
required for the physical conditions, that is, restricted and
unrestricted areas, entry doors and maze and neutron shielding
material utilized in the facility.

(i)  If commercial software is used to generate shielding
requirements, also identify the software used and the version or
revision date.

(ii)  If the software used to generate shielding requirements
is not in the open literature, also submit quality control sample
calculations to verify the result obtained with the software.

(d)  The methods and instrumentation which will be used
to verify the adequacy of neutron shielding installed in the
facility.

KEY:  x-rays, survey, radiation, radiation safety
August 13, 1999 19-3-104
Notice of Continuation October 14, 2008
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R313.  Environmental Quality, Radiation Control.
R313-38.  Licenses and Radiation Safety Requirements for
Well Logging.
R313-38-1.  Purpose and Authority.

(1)  Rule R313-38 prescribes requirements for the issuance
of a license authorizing the use of licensed materials including
sealed sources, radioactive tracers, radioactive markers, and
uranium sinker bars in well logging in a single well.  This rule
also prescribes radiation safety requirements for persons using
licensed materials in these operations.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(3) and 19-3-104(6).

(3)  The provisions and requirements of Rule R313-38 are
in addition to, and not in substitution for, the other requirements
of these rules.  In particular, the provisions of Rules R313-15,
R313-18, R313-19, and R313-22 apply to applicants and
licensees subject to these rules.

R313-38-2.  Scope.
(1)  The requirements of Rule R313-38 do not apply to the

issuance of a license authorizing the use of licensed material in
tracer studies involving multiple wells, such as field flooding
studies, or to the use of sealed sources auxiliary to well logging
but not lowered into wells.

R313-38-3.  Clarifications or Exceptions.
For purposes of Rule R313-38, 10 CFR 39 (2001), is

incorporated by reference with the following clarifications or
exceptions:

(1)  The exclusion of the following 10 CFR sections: 39.1,
39.5, 39.8, 39.11, 39.101, and 39.103;

(2)  The exclusion of the following 10 CFR references
within 10 CFR 39: Sec. 40.32, and Sec. 70.33;

(3)  The exclusion of "licensed material" in 10 CFR 39.2
definitions;

(4)  The substitution of the following wording:
(a)  License for reference to NRC license;
(b)  Utah Radiation Control Rules for the references to:
(i)  The Commission's regulations;
(ii)  The NRC regulations;
(iii)  NRC regulations; and
(iv)  Pertinent Federal regulations;
(c)  Executive Secretary for reference to Commission,

except as stated in Subsection R313-38-3(4)(d);
(d)  Representatives of the Executive Secretary for the

references to the Commission in:
(i)  10 CFR 39.33(d);
(ii)  10 CFR 39.35(a);
(iii)  10 CFR 39.37;
(iv)  10 CFR 39.39(b); and
(v)  10 CFR 39.67(f);
(e)  Executive Secretary or the Executive Secretary for

references to:
(i)  NRC in:
(A)  10 CFR 39.63(l);
(B)  10 CFR 39.77(c)(1)(i) and (ii); and
(C)  10 CFR 39.77(d)(9); and
(ii) Appropriate NRC Regional Office in:
(A)  10 CFR 39.77(a);
(B)  10 CFR 39.77(c)(1); and
(C)  10 CFR 39.77(d);
(f)  Executive Secretary, the U.S. Nuclear Regulatory

Commission or an Agreement State for the references to:
(i)  Commission or an Agreement State in:
(A)  10 CFR 39.35(b); and
(B)  10 CFR 39.43(d) and (e); and
(ii)  Commission pursuant to Sec. 39.13(c) or by an

Agreement State in:
(A)  10 CFR 39.43(c); and

(B)  10 CFR 39.51;
(g)  In 10 CFR 39.35(d)(1), persons specifically licensed

by the Executive Secretary, the U.S. Nuclear Regulatory
Commission, or an Agreement State for the reference to an NRC
or Agreement State licensee that is authorized; and

(h)  In 10 CFR 39.35(d)(2), reports of test results for
leaking or contaminated sealed sources shall be made pursuant
to Section R313-15-1208, for the reference to the following
statement:

(i)  The licensee shall submit a report to the appropriate
NRC Regional Office listed in appendix D of part 20 of this
chapter, within 5 days of receiving the test results.  The report
must describe the equipment involved in the leak, the test
results, any contamination which resulted from the leaking
source, and the corrective actions taken up to the time the report
is made; and

(i)  In 10 CFR 39.75(e), a U.S. Nuclear Regulatory
Commission or an Agreement State for the reference to the
Agreement State;

(5)  The substitution of the following Title R313 references
for specific 10 CFR references:

(a)  Section R313-12-3 for the reference to Sec. 20.1003 of
this chapter;

(b)  Section R313-12-54 for the reference to 10 CFR 39.17;
(c)  Subsection R313-12-55(1) for the reference to 10 CFR

39.91;
(d)  Rule R313-15 for references to:
(i)  Part 20; and
(ii)  Part 20 of this chapter;
(e)  Subsection R313-15-901(1) for the reference to Sec.

20.1901(a);
(f)  Section R313-15-906 for the reference to Sec. 20.205

of this chapter;
(g)  Sections R313-15-1201 through R313-15-1203 for the

references to:
(i)  Secs. 20.2201-20.2202; and
(ii)  Sec. 20.2203;
(h)  Rule R313-18 for the reference to part 19;
(i)  Section R313-19-30 for the reference to Sec. 150.20 of

this chapter;
(j)  Section R313-19-50 for the references to:
(i)  Sec. 30.50; and
(ii)  Part 21 of this chapter;
(k)  Section R313-19-71 for the reference to Sec. 30.71;
(l)  Section R313-19-100 for the references to:
(i)  10 CFR Part 71; and
(ii)  Sec. 71.5 of this chapter; and
(m)  Section R313-22-33 for the reference to 10 CFR

30.33;

KEY:  radioactive material, well logging, surveys,
subsurface tracer studies
September 14, 2001 19-3-104
Notice of Continuation October 14, 2008 19-3-108
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-2.  General Requirements - Identification and Listing
of Hazardous Waste.
R315-2-1.  Purpose and Scope.

(a)  This rule identifies those solid wastes which are subject
to regulation as hazardous wastes under R315-3 through R315-9
and R315-13 of these rules and which are subject to the
notification requirements of these rules.

(b)(1)  The definition of solid waste contained in this rule
applies only to wastes that also are hazardous for purposes of
the rules implementing Chapter 6, Title 19.  For example, it does
not apply to materials such as non-hazardous scrap, paper,
textiles, or rubber that are not otherwise hazardous wastes and
that are recycled.

(2)  This rule identifies only some of the materials which
are solid wastes and hazardous wastes under the Utah Solid and
Hazardous Waste Act.  A material which is not defined as a
solid waste in this rule, or is not a hazardous waste identified or
listed in this rule, is still a solid waste and a hazardous waste for
purposes of these sections if:

(i)  In the case of section 19-6-109, the Board has reason to
believe that the material may be a solid waste within the
meaning of subsection 19-6-102(13) and a hazardous waste
within the meaning of subsection 19-6-102(7) or

(ii)  In the case of section 19-6-115, the material is
presenting an imminent and substantial danger to human health
or the environment.

R315-2-2.  Definition of Solid Waste.
(a)(1)  A solid waste is any discarded material that is not

excluded by subsection R315-2-4(a) or that is not excluded by
variance granted under R315-2-18 and R315-2-19.

(2)  A discarded material is any material which is:
(i)  Abandoned, as explained in paragraph (b) of this

section; or
(ii)  Recycled, as explained in paragraph (c) of this section;

or
(iii)  Considered inherently waste-like, as explained in

paragraph (d) of this section.
(b)  Materials are solid waste if they are abandoned by

being;
(1)  Disposed of; or
(2)  Burned or incinerated; or
(3)  Accumulated, stored, or treated, but not recycled,

before or in lieu of being abandoned by being disposed of,
burned, or incinerated.

(c)  Materials are solid wastes if they are recycled - or
accumulated, stored, or treated before recycling - as specified in
paragraphs (c)(1) through (c)(4) of this section.  Table 1 of 40
CFR 261.2, 1998 ed., is adopted and incorporated by reference,
except that the heading for column 3 shall read "reclamation
(Section 261.2(c)(3)) (except as provided in 261.4(a)(17) for
mineral processing secondary materials)."

(1)  Used in a manner constituting disposal
(i)  Materials noted with "*" in column 1 of Table 1 of 40

CFR 261.2, are solid wastes when they are:
(A)  Applied to or placed on the land in a manner that

constitutes disposal; or
(B)  Used to produce products that are applied to or placed

on the land or are otherwise contained in products that are
applied to or placed on the land, in which cases the product
itself remains a solid waste.

(ii)  However, commercial chemical products listed in
R315-2-11 are not solid wastes if they are applied to the land
and that is their ordinary manner of use.

(2)  Burning for energy recovery.
(i)  Materials noted with a "*" in column 2 of Table 1 of 40

CFR 261.2 are solid wastes when they are:
(A)  Burned to recover energy;

(B)  Used to produce a fuel or are otherwise contained in
fuels, in which cases the fuel itself remains a solid waste.

(ii)  However, commercial chemical products listed in
R315-2-11 are not solid wastes if they are themselves fuels.

(3)  Reclaimed.  Materials noted with a "*" in column 3 of
Table 1 of 40 CFR 261.2 are solid wastes when reclaimed,
except as provided under R315-2-4(a)(17), which shall be
effective on July 1, 1999.  Materials noted with a "---" in
column 3 of Table 1 are not solid wastes when reclaimed.

(4)  Accumulated speculatively.  Materials noted with a "*"
in column 4 of Table 1 of 40 CFR 261.2 are solid wastes when
accumulated speculatively.

(d)  Inherently waste-like materials.  The following
materials are solid wastes when they are recycled in any manner:

(1)  Hazardous Waste Nos. F020, F021, unless used as an
ingredient to make a product at the site of generation, F022,
F023, F026, and F028.

(2)  Secondary materials fed to a halogen acid furnace that
exhibit a characteristic of a hazardous waste or are listed as a
hazardous waste as defined in R315-2-9 through R315-2-10 and
R315-2-24, except for brominated material that meets the
following criteria:

(i)  The material must contain a bromine concentration of
at least 45%; and

(ii)  The material must contain less than a total of 1% of
toxic organic compounds listed in 40 CFR 261 Appendix VIII;
and

(iii)  The material is processed continually on-site in the
halogen acid furnace via direct conveyance (hard piping).

(3)  The Board will use the following criteria to add wastes
to that list:

(i)(A)  The materials are ordinarily disposed of, burned, or
incinerated; or

(B)  The materials contain toxic constituents listed in
R315-50-10 and these constituents are not ordinarily found in
raw materials or products for which the materials substitute, or
are found in raw materials or products in smaller concentrations,
and are not used or reused during the recycling process; and

(ii)  The material may pose a substantial hazard to human
health and the environment when recycled.

(e)  Materials that are not solid waste when recycled.
(1)  Materials are not solid wastes when they can be shown

to be recycled by being:
(i)  Used or reused as ingredients in an industrial process

to make a product, provided the materials are not being
reclaimed; or

(ii)  Used or reused as effective substitutes for commercial
products; or

(iii)  Returned to the original process from which they are
generated, without first being reclaimed or land disposed.  The
material shall be returned as a substitute for feedstock materials.
In cases where the original process to which the material is
returned is a secondary process, the materials must be managed
such that there is no placement on the land. After June 30, 1999,
in cases where the materials are generated and reclaimed within
the primary mineral processing industry, the conditions of the
exclusion found at R315-2-4(a)(16) apply rather than this
provision.

(2)  The following materials are solid wastes, even if the
recycling involves use, reuse, or return to the original process,
described in paragraphs (e)(1)(i)-(iii) of this section:

(i)  Materials used in a manner constituting disposal, or
used to produce products that are applied to the land; or

(ii)  Materials burned for energy recovery, used to produce
a fuel, or contained in fuels; or

(iii)  Materials accumulated speculatively; or
(iv)  Materials listed in paragraphs (d)(1) and (d)(2) of this

section.
(f)  Documentation of claims that materials are not solid
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wastes or are conditionally exempt from regulation.
Respondents in actions to enforce rules implementing the Utah
Solid and Hazardous Waste Act who raise a claim that a certain
material is not a solid waste, or is conditionally exempt from
regulation, must demonstrate that there is a known market or
disposition for the material, and that they meet the terms of the
exclusion or exemption.  In doing so, they must provide
appropriate documentation, such as contracts showing that a
second person uses the material as an ingredient in a production
process, to demonstrate that the material is not a waste, or is
exempt from regulation.  In addition, owners or operators of
facilities claiming that they actually are recycling materials must
show that they have the necessary equipment to do so.

R315-2-3.  Definition of Hazardous Waste.
(a)  A solid waste as defined in section R315-2-2 is a

hazardous waste if:
(1)  It is not excluded from regulation as a hazardous waste

under subsection R315-2-4(b); and
(2)  It meets any of the following criteria:
(i)  It is listed in sections R315-2-10 or R315-2-11 and has

not been excluded from this section under sections R315-2-16
or R315-2-17.

(ii)  It exhibits any of the characteristics of hazardous waste
identified in R315-2-9.  However, any mixture of a waste from
the extraction, beneficiation, and processing of ores and
minerals excluded under R315-2-4(b)(7) and any other solid
waste exhibiting a characteristic of hazardous waste under
R315-2-9 is a hazardous waste only if it exhibits a characteristic
that would not have been exhibited by the excluded waste alone
if such mixture had not occurred, or if it continues to exhibit any
of the characteristics exhibited by the non-excluded wastes prior
to mixture.  Further, for the purposes of applying the Toxicity
Characteristic to such mixtures, the mixture is also a hazardous
waste if it exceeds the maximum concentration for any
contaminant listed in table I, 40 CFR 261.24, which R315-2-
9(g)(2) incorporates by reference, that would not have been
exceeded by the excluded waste alone if the mixture had not
occurred or if it continues to exceed the maximum concentration
for any contaminant exceeded by the nonexempt waste prior to
mixture.

(iii)  RESERVED.
(iv)  It is a mixture of solid waste and one or more

hazardous wastes listed in R315-2-10 or R315-2-11 and has not
been excluded from paragraph (a)(2) of this section under R315-
2-16 and R315-2-17, or paragraph (f) of this section; however,
the following mixtures of solid wastes and hazardous wastes
listed in R315-2-10 or R315-2-11 are not hazardous wastes,
except by application of paragraph (a)(2)(i) or (ii) of this
section, if the generator can demonstrate that the mixture
consists of wastewater the discharge of which is subject to
regulation under either Section 402 or Section 307(b) of the
Clean Water Act, 33 U.S.C. 1251 et seq., including wastewater
at facilities which have eliminated the discharge of wastewater,
and;

(A)  One or more of the following spent solvents listed in
R315-2-10(e), which incorporates by reference 40 CFR 261.31 -
carbon tetrachloride, tetrachloroethylene, trichloroethylene -
provided that the maximum total weekly usage of these solvents,
other than the amounts that can be demonstrated not to be
discharged to wastewater, divided by the average weekly flow
of wastewater into the headworks of the facility's wastewater
treatment or pre-treatment system does not exceed 1 part per
million; or

(B)  One or more of the following spent solvents listed in
R315-2-10(e), which incorporates by reference 40 CFR 261.31 -
methylene chloride, 1,1,1-trichloroethane, chlorobenzene, o-
dichlorobenzene, cresols, cresylic acid, nitrobenzene, toluene,
methyl ethyl ketone, carbon disulfide, isobutanol, pyridine,

spent chlorofluorocarbon solvents - provided that the maximum
total weekly usage of these solvents, other than the amounts that
can be demonstrated not to be discharged to wastewater, divided
by the average weekly flow of wastewater into the headworks of
the facility's wastewater treatment or pre-treatment system does
not exceed 25 parts per million; or

(C)  One of the following wastes listed in R315-2-10(f),
which incorporates by reference 40 CFR 261.32, provided that
the wastes are discharged to the refinery oil recovery sewer
before primary oil/water/solids separation - heat exchanger
bundle cleaning sludge from the petroleum refining industry,
EPA Hazardous Waste No. K050, crude oil storage tank
sediment from petroleum refining operations, EPA Hazardous
Waste No. K169, clarified slurry oil tank sediment and/or in-
line filter/separation solids from petroleum refining operations,
EPA Hazardous Waste No. K170, spent hydrotreating catalyst,
EPA Hazardous Waste No. K171, and spent hydrorefining
catalyst, EPA Hazardous Waste No. K172; or

(D)  A discarded commercial chemical product, or
chemical intermediate listed in R315-2-11, arising from "de
minimis" losses of these materials from manufacturing
operations in which these materials are used as raw materials or
are produced in the manufacturing process.  For purposes of this
subparagraph, "de minimis" losses include those from normal
material handling operations, for example, spills from the
unloading or transfer of materials from bins or other containers,
leaks from pipes, valves or other devices used to transfer
materials; minor leaks of process equipment, storage tanks or
containers; leaks from well-maintained pump packings and
seals; sample purgings; relief device discharges; discharges from
safety showers and rinsing and cleaning of personal safety
equipment; and rinsate from empty containers or from
containers that are rendered empty by that rinsing; or

(E)  Wastewater resulting from laboratory operations
containing toxic (T) wastes listed in Sections R315-2-10 or
R315-2-11, which incorporates by reference 40 CFR 261
subpart D, provided that the annualized average flow of
laboratory wastewater does not exceed one percent of total
wastewater flow into the headworks of the facility's wastewater
treatment or pre-treatment system, or provided the wastes,
combined annualized average concentration does not exceed
one part per million in the headworks of the facility's wastewater
treatment or pre-treatment facility.  Toxic (T) wastes used in
laboratories that are demonstrated not to be discharged to
wastewater are not to be included in this calculation; or

(F) One or more of the following wastes listed in R315-2-
10(f), which incorporates by reference 40 CFR 261.32 -
wastewaters from the production of carbamates and carbamoyl
oximes, EPA Hazardous Waste No. K157 - Provided that the
maximum weekly usage of formaldehyde, methyl chloride,
methylene chloride, and triethylamine, including all amounts
that can not be demonstrated to be reacted in the process,
destroyed through treatment, or is recovered, i.e., what is
discharged or volatilized, divided by the average weekly flow of
process wastewater prior to any dilutions into the headworks of
the facility's wastewater treatment system does not exceed a total
of 5 parts per million by weight; or

(G) Wastewaters derived from the treatment of one or more
of the following wastes listed in R315-2-10(f), which
incorporates by reference 40 CFR 261.32 - organic waste,
including heavy ends, still bottoms, light ends, spent solvents,
filtrates, and decantates, from the production of carbamates and
carbamoyl oximes, EPA Hazardous Waste No. K156 - Provided,
that the maximum concentration of formaldehyde, methyl
chloride, methylene chloride, and triethylamine prior to any
dilutions into the headworks of the facility's wastewater
treatment system does not exceed a total of 5 milligrams per
liter.

(v)  Rebuttable presumption for used oil.  Used oil
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containing more than 1000 ppm total halogens is presumed to be
a hazardous waste because it has been mixed with halogenated
hazardous waste listed in R315-2-10(e) and (f), which
incorporates by reference 40 CFR 261 Subpart D.  Persons may
rebut this presumption by demonstrating that the used oil does
not contain hazardous waste, for example, by using an analytical
method from SW-846, Third Edition, to show that the used oil
does not contain significant concentrations of halogenated
hazardous constituents listed in R315-50-10, which incorporates
by reference 40 CFR 261, Appendix VIII.

(A)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they
are processed, through a tolling agreement, to reclaim
metalworking oils/fluids.  The presumption does apply to
metalworking oils/fluids if such oils/fluids are recycled in any
other manner, or disposed.

(B)  The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils
contaminated with CFCs that have been mixed with used oil
from sources other than refrigeration units.

(b)  A solid waste which is not excluded from regulation
under paragraph (a)(1) of this section becomes a hazardous
waste when any of the following events occur:

(1)  In the case of a waste listed in sections R315-2-10 or
R315-2-11, when the waste first meets the listing description set
forth in sections R315-2-10 or R315-2-11.

(2)  In the case of the mixture of solid waste and one or
more listed hazardous wastes, when a hazardous waste listed in
sections R315-2-10 or R315-2-11 is first added to the solid
waste.

(3)  In the case of any other waste, including a waste
mixture, when the waste exhibits any of the characteristics
identified in section R315-2-9.

(c)  Unless and until it meets the criteria of paragraph (d)
of this section:

(1)  A hazardous waste will remain a hazardous waste.
(2)(i)  Except as otherwise provided in paragraph (c)(2)(ii)

or (f) of this section, any solid waste generated from the
treatment, storage, or disposal of a hazardous waste, including
any sludge, spill residue, ash, emission control dust, or leachate,
but not including precipitation run-off, is a hazardous waste.
However, materials that are reclaimed from solid wastes and that
are used beneficially are not solid wastes and hence are not
hazardous wastes under this provision unless the reclaimed
material is burned for energy recovery or used in a manner
constituting disposal.

(ii)  The following solid wastes are not hazardous even
though they are generated from the treatment, storage, or
disposal of a hazardous waste, unless they exhibit one or more
of the characteristics of hazardous waste:

(A)  Waste pickle liquor sludge generated by lime
stabilization of spent pickle liquor from the iron and steel
industry, SIC Codes 331 and 332.

(B)  Wastes from burning any of the materials exempted
from regulations by 40 CFR 261.6(a)(3)(iii) and (v).  R315-2-6
incorporates by reference the requirements of 40 CFR 261.6
concerning recyclable materials.

(C)(1)  Nonwastewater residues, such as slag, resulting
from high temperature metals recovery (HTMR) processing of
K061, K062, or F006 waste, in units identified as rotary kilns,
flame reactors, electric furnaces, plasma arc furnaces, slag
reactors, rotary hearth furnace/electric furnace combinations or
industrial furnaces (as defined in 40 CFR 260.10 (6), (7), and
(13) of the definition for "Industrial Furnace" which R315-1-
1(b) incorporates by reference), that are disposed in solid waste
landfills regulated under R315-301 through R315-320, provided
that these residues meet the generic exclusion levels identified

below for all constituents, and exhibit no characteristics of
hazardous waste. Testing requirements shall be incorporated in
a facility's waste analysis plan or a generator's self-implementing
waste analysis plan; at a minimum, composite samples of
residues shall be collected and analyzed quarterly and/or when
the process or operation generating the waste changes. Persons
claiming this exclusion in an enforcement action will have the
burden of proving by clear and convincing evidence that the
material meets all of the exclusion requirements.

TABLE
Constituent Maximum for any single composite sample -
TCLP (mg/l)

Generic exclusion levels for K061 and K062 nonwastewater HTMR
residues

     Antimony               0.10
     Arsenic                0.50
     Barium                 7.6
     Beryllium              0.010
     Cadmium                0.050
     Chromium (total)       0.33
     Lead                   0.15
     Mercury                0.009
     Nickel                 1.0
     Selenium               0.16
     Silver                 0.30
     Thallium               0.020
     Zinc                  70

Generic exclusion levels for F006 nonwastewater HTMR residues

     Antimony               0.10
     Arsenic                0.50
     Barium                 7.6
     Beryllium              0.010
     Cadmium                0.050
     Chromium (total)       0.33
     Cyanide (total)(mg/kg) 1.8
     Lead                   0.15
     Mercury                0.009
     Nickel                 1.0
     Selenium               0.16
     Silver                 0.30
     Thallium               0.020
     Zinc                  70

(2)  A one-time notification and certification shall be
placed in the facility's files and sent to the Executive Secretary
for K061, K062 or F006 HTMR residues that meet the generic
exclusion levels for all constituents and do not exhibit any
characteristics that are sent to solid waste landfills regulated
under R315-301 through R315-320.  The notification and
certification that is placed in the generators or treaters files shall
be updated if the process or operation generating the waste
changes and/or if the solid waste landfill regulated under R315-
301 through R315-320 receiving the waste changes.  However,
the generator or treater need only notify the Executive Secretary
on an annual basis if such changes occur.  Such notification and
certification should be sent to the Executive Secretary by the
end of the calendar year, but no later than December 31.  The
notification shall include the following information:  The name
and address of the solid waste landfill regulated under R315-
301 through R315-320 receiving the waste shipments; the EPA
Hazardous Waste Number(s) and treatability group(s) at the
initial point of generation; and, the treatment standards
applicable to the waste at the initial point of generation. The
certification shall be signed by an authorized representative and
shall state as follows: "I certify under penalty of law that the
generic exclusion levels for all constituents have been met
without impermissible dilution and that no characteristic of
hazardous waste is exhibited. I am aware that there are
significant penalties for submitting a false certification,
including the possibility of fine and imprisonment."

(D)  Biological treatment sludge from the treatment of one
of the following wastes listed in R315-2-10(f), which
incorporates by reference 40 CFR 261.32 - organic waste,
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including heavy ends, still bottoms, light ends, spent solvents,
filtrates, and decantates, from the production of carbamates and
carbamoyl oximes, EPA Hazardous Waste No. K156, and
wastewaters from the production of carbamates and carbamoyl
oximes, EPA Hazardous Waste No. K157.

(E)  Catalyst inert support media separated from one of the
following wastes listed in R315-2-10(f), which incorporates by
reference 40 CFR 261.32, - Spent hydrotreating catalyst, EPA
Hazardous Waste No. K171, and Spent hydrorefining catalyst,
EPA Hazardous Waste N0. K172.

(d)  Any solid waste described in paragraph (c) of this
section is not a hazardous waste if it meets the following
criteria:

(1)  In the case of any solid waste, it does not exhibit any
of the characteristics of hazardous waste identified in section
R315-2-9.  However, wastes that exhibit a characteristic at the
point of generation may still be subject to the requirements of
R315-13 which incorporates by reference 40 CFR 268, even if
they no longer exhibit a characteristic at the point of land
disposal.

(2)  In the case of a waste which is a listed waste under
sections R315-2-10 or R315-2-11, contains a waste listed under
sections R315-2-10 or R315-2-11, or is derived from a waste
listed in sections R315-2-10 or R315-2-11, it also has been
excluded from paragraph (c) of this section under R315-2-16
and R315-2-17.

(e)  Notwithstanding R315-2-3(a) through (d) and provided
the debris as defined in R315-13, which incorporates by
reference 40 CFR 268, does not exhibit a characteristic
identified in R315-2-9, the following materials are not subject
to regulation under R315-1, R315-2 to R315-8, R315-13, and
R315-14:

(1)  Hazardous debris as defined in R315-13, which
incorporates by reference 40 CFR 268, that has been treated
using one of the required extraction or destruction technologies
specified in R315-13, which incorporates by reference 40 CFR
268.45 Table 1; persons claiming this exclusion in an
enforcement action will have the burden of proving by clear and
convincing evidence that the material meets all of the exclusion
requirements; or

(2)  Debris as defined in R315-13, which incorporates by
reference 40 CFR 268, that the Board, considering the extent of
contamination, has determined is no longer contaminated with
hazardous waste.

(f)(1)  A hazardous waste that is listed in R315-2-10 or
R315-2-11 solely because it exhibits one or more characteristics
of ignitability as defined under R315-2-9(d), corrosivity as
defined under R315-2-9(e), or reactivity as defined under R315-
2-9(f) is not hazardous waste, if the waste no longer exhibits any
characteristic of hazardous waste identified in R315-2-9(a), (d),
(e), (f), or (g).

(2)  The exclusion described in paragraph (f)(1) of this
section also pertains to

(i)  Any mixture of a solid waste and a hazardous waste
listed in R315-2-10 and R315-2-11 solely because it exhibits the
characteristics of ignitability, corrosivity, or reactivity as
regulated under R315-2-3(a)(2)(iv); and,

(ii)  Any solid waste generated from treating, storing, or
disposing of a hazardous waste listed in R315-2-10 and R315-2-
11 solely because it exhibits the characteristics of ignitability,
corrosivity, or reactivity as regulated under R315-2-3(c)(2)(i).

(3)  Wastes excluded from R315-2-3 are subject to R315-
13-1, which incorporates by reference 40 CFR 268, (as
applicable), even if they no longer exhibit a characteristic at the
point of land disposal.

(4)  Any mixture of a solid waste excluded from regulation
under R315-2-4(b)(7) and a hazardous waste listed in R315-2-
10 and R315-2-11, which incorporates by reference 40 CFR 261
subpart D, solely because it exhibits one or more of the

characteristics of ignitability, corrosivity, or reactivity as
regulated under paragraph (a)(2)(iv) of this section is not a
hazardous waste, if the mixture no longer exhibits any
characteristic of hazardous waste identified in R315-2-9(a), (d) -
(g) for which the hazardous waste listed in R315-2-10 and
R315-2-11, which incorporates by reference 40 CFR 261
subpart D, was listed.

R315-2-4.  Exclusions.
(a)  MATERIALS WHICH ARE NOT SOLID WASTES.
The following materials are not solid wastes for the

purpose of this rule:
(1)  Domestic sewage or any mixture of domestic sewage

and other wastes that passes through a sewer system to a
publicly-owned treatment works for treatment.  "Domestic
sewage" means untreated sanitary wastes that pass through a
sewer system.

(2)  Industrial wastewater discharges that are point source
discharges subject to regulation under Section 402 of the Clean
Water Act, as amended.  This exclusion applies only to the
actual point source discharge.  It does not exclude industrial
wastewaters while they are being collected, stored, or treated
before discharge, nor does it exclude sludges that are generated
by industrial wastewater treatment.

(3)  Irrigation return flows.
(4)  Source, special nuclear or by-product material as

defined by the Atomic Energy Act of 1954, as amended, 42
U.S.C. Section 2011 et seq.

(5)  Materials subjected to in-situ mining techniques which
are not removed from the ground as part of the extraction
process.

(6)  Pulping liquors, black liquor that are reclaimed in a
pulping liquor recovery furnace and then reused in the pulping
process, unless it is accumulated speculatively as defined in
subsection R315-1-1(c), which incorporates by reference
261.1(c), 40 CFR.

(7)  Spent sulfuric acid used to produce virgin sulfuric
acid, unless it is accumulated speculatively as defined in
subsection R315-1-1(c), which incorporates by reference
261.1(c), 40 CFR.

(8)  Secondary materials that are reclaimed and returned to
the original process or processes in which they were generated
where they are reused in the production process provided:

(i)  Only tank storage is involved, and the entire process
through completion of reclamation is closed by being entirely
connected with pipes or other comparable enclosed means of
conveyance;

(ii)  Reclamation does not involve controlled flame
combustion (such as occurs in boilers, industrial furnaces, or
incinerators);

(iii)  The secondary materials are never accumulated in
such tanks for over twelve months without being reclaimed; and

(iv)  The reclaimed material is not used to produce a fuel,
or used to produce products that are used in a manner
constituting disposal.

(9)(i)  Spent wood preserving solutions that have been
reclaimed and are reused for their original intended purpose;
and

(ii)  wastewaters from the wood preserving process that
have been reclaimed and are reused to treat wood.

(iii)  Prior to reuse, the wood preserving wastewaters and
spent wood preserving solutions described in R315-2-4(a)(9)(i)
and (ii), so long as they meet all of the following conditions:

(A)  The wood preserving wastewaters and spent wood
preserving solutions are reused onsite at water borne plants in
the production process for their original intended purpose;

(B)  Prior to reuse, the wastewaters and spent wood
preserving solutions are managed to prevent release to either
land or groundwater or both;
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(C)  Any unit used to manage wastewaters and/or spent
wood preserving solutions prior to reuse can be visually or
otherwise determined to prevent such releases;

(D)  Any drip pad used to manage the wastewaters and/or
spent wood preserving solutions prior to reuse complies with the
standards in R315-7-28, which incorporates by reference 40
CFR 265.440 - 445, regardless of whether the plant generates a
total of less than 100 kg/month of hazardous waste; and

(E)  Prior to operating pursuant to this exclusion, the plant
owner or operator submits to the Executive Secretary a one-time
notification stating that the plant intends to claim the exclusion,
giving the date on which the plant intends to begin operating
under the exclusion, and containing the following language: "I
have read the applicable regulation establishing an exclusion for
wood preserving wastewaters and spent wood preserving
solutions and understand it requires me to comply at all times
with the conditions set out in the regulation."  The plant must
maintain a copy of that document in its on-site records for a
period of no less than 3 years from the date specified in the
notice.  The exclusion applies only so long as the plant meets all
of the conditions.  If the plant goes out of compliance with any
condition, it may apply to the Executive Secretary for
reinstatement.  The Executive Secretary may reinstate the
exclusion upon finding that the plant has returned to compliance
with all conditions and that violations are not likely to recur.

(10)  EPA Hazardous Waste Nos. K060, K087, K141,
K142, K143, K144, K145, K147, and K148, and any wastes
from the coke by-products processes that are hazardous only
because they exhibit the Toxicity Characteristic (TC) specified
in R315-2-9(g) when, subsequent to generation, these materials
are recycled to coke ovens, to the tar recovery process as a
feedstock to produce coal tar or are mixed with coal tar prior to
the tar's sale or refining.  This exclusion is conditioned on there
being no land disposal of the wastes from the point they are
generated to the point they are recycled to coke ovens or the tar
recovery or refining processes, or mixed with coal tar.

(11)  Nonwastewater splash condenser dross residue from
the treatment of K061 in high temperature metals recovery units,
provided it is shipped in drums (if shipped) and not land
disposed before recovery.

(12)(i)  Oil-bearing hazardous secondary materials, i.e.,
sludges, byproducts, or spent materials, that are generated at a
petroleum refinery, SIC code 2911, and are inserted into the
petroleum refining process, SIC code 2911 - including
distillation, catalytic cracking, fractionation, or thermal cracking
units, i.e., cokers, unless the material is placed on the land, or
speculatively accumulated before being so recycled.  Materials
inserted into thermal cracking units are excluded under this
paragraph, provided that the coke product also does not exhibit
a characteristic of hazardous waste.  Oil-bearing hazardous
secondary materials may be inserted into the same petroleum
refinery where they are generated, or sent directly to another
petroleum refinery, and still be excluded under this provision.
Except as provided in R315-2-4(a)(12)(ii), oil-bearing
hazardous secondary materials generated elsewhere in the
petroleum industry, i.e., from sources other than petroleum
refineries, are not excluded under R315-2-4.  Residuals
generated from processing or recycling materials excluded under
this paragraph, where such materials as generated would have
otherwise met a listing under R315-2-10, R315-2-11, R315-2-
24, and R315-2-26, are designated as F037 listed wastes when
disposed of or intended for disposal.

(ii)  Recovered oil that is recycled in the same manner and
with the same conditions as described in R315-2-4(a)(12)(i).
Recovered oil is oil that has been reclaimed from secondary
materials, including wastewater, generated from normal
petroleum industry practices, including refining, exploration and
production, bulk storage, and transportation incident thereto
(SIC codes 1311, 1321, 1381, 1382, 1389, 2911, 4612, 4613,

4922, 4923, 4789, 5171, and 5152.)  Recovered oil does not
include oil-bearing hazardous wastes listed in R315-2-10,
R315-2-11, R315-2-24, and R315-2-26; however, oil recovered
from such wastes may be considered recovered oil.  Recovered
oil does not include used oil as defined in 19-6-703(19).

(13)  Excluded scrap metal, processed scrap metal,
unprocessed home scrap metal, and unprocessed prompt scrap
metal, being recycled.

(14)  Shredded circuit boards being recycled provided that
they are:

(i)  Stored in containers sufficient to prevent a release to
the environment prior to recovery; and

(ii)  Free of mercury switches, mercury relays, and nickel-
cadmium batteries and lithium batteries.

(15)  Condensates derived from the overhead gases from
kraft mill steam strippers that are used to comply with 40 CFR
63.446(e).  The exemption applies only to combustion at the
mill generating the condensates.

(16)  Comparable fuels or comparable syngas fuels, i.e.,
comparable/syngas fuels, that meet the requirements of R315-2-
26, which incorporates by reference 40 CFR 261.38.

(17)  Spent materials as defined in R315-1-1(c), which
incorporates by reference 40 CFR 261.1, other than hazardous
wastes listed in R315-2-10, 2-11, and 2-26 (which incorporate
by reference 40 CFR 261 Subpart D), and R315-2-24, generated
within the primary mineral processing industry from which
minerals, acids, cyanide, water or other values are recovered by
mineral processing or by benefication, provided that:

(i) The spent material is legitimately recycled to recover
minerals, acids, cyanide, water or other values;

(ii)  The spent material is not accumulated speculatively;
(iii) Except as provided in R315-2-4(a)(17)(iv), the spent

material is stored in tanks, containers, or buildings meeting the
following minimum integrity standards: a building must be an
engineered structure with a floor, walls, and a roof all of which
are made of non-earthen materials providing structural support,
except smelter buildings may have partially earthen floors
provided the secondary material is stored on the non-earthen
portion, and have a roof suitable for diverting rainwater away
from the foundation; a tank must be free standing, not be a
surface impoundment as defined R315-1-1(b), which
incorporates by reference 40 CFR 260.10, and be manufactured
of a material suitable for containment of its contents; a container
must be free standing and be manufactured of a material suitable
for containment of its contents.  If tanks or containers contain
any particulate which may be subject to wind dispersal, the
owner/operator must operate these units in a manner which
controls fugitive dust. Tanks, containers, and buildings must be
designed, constructed and operated to prevent significant
releases to the environment of these materials.

(iv) The Executive Secretary may make a site-specific
determination, after public review and comment, that only solid
mineral processing spent materials may be placed on pads,
rather than in tanks, containers, or buildings. Solid mineral
processing spent materials do not contain any free liquid. The
Executive Secretary must affirm that pads are designed,
constructed and operated to prevent significant releases of the
secondary material into the environment. Pads must provide the
same degree of containment afforded by the non-RCRA tanks,
containers and buildings eligible for exclusion.

(A)  The Executive Secretary must also consider if storage
on pads poses the potential for significant releases via
groundwater, surface water, and air exposure pathways.  Factors
to be considered for assessing the groundwater, surface water,
air exposure pathways are: the volume and physical and
chemical properties of the secondary material, including its
potential for migration off the pad; the potential for human or
environmental exposure to hazardous constituents migrating
from the pad via each exposure pathway, and the possibility and
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extent of harm to human and environmental receptors via each
exposure pathway.

(B)  Pads must meet the following minimum standards: be
designed of non-earthen material that is compatible with the
chemical nature of the mineral processing spent material,
capable of withstanding physical stresses associated with
placement and removal, have run on/runoff controls, be operated
in a manner which controls fugitive dust, and have integrity
assurance through inspections and maintenance programs.

(C)  Before making a determination under this paragraph,
the Executive Secretary must provide notice and the opportunity
for comment to all persons potentially interested in the
determination.  This can be accomplished by placing notice of
this action in major local newspapers, or broadcasting notice
over local radio stations.

(v)  The owner or operator provides notice to the Executive
Secretary, providing the following information: the types of
materials to be recycled; the type and location of the storage
units and recycling processes; and the annual quantities
expected to be placed in land-based units.  This notification
must be updated when there is a change in the type of materials
recycled or the location of the recycling process.

(vi)  For purposes of R315-2-4(a)(7), mineral processing
spent materials must be the result of mineral processing and may
not include any listed hazardous wastes.  Listed hazardous
wastes and characteristic hazardous wastes generated by non-
mineral processing industries are not eligible for the conditional
exclusion from the definition of solid waste.

(vii)  R315-2-4(a)(16) becomes effective July 1, 1999.
(18)  Petrochemical recovered oil from an associated

organic chemical manufacturing facility, where the oil is to be
inserted into the petroleum refining process, SIC code 2911,
along with normal petroleum refinery process streams, provided:

(i)  The oil is hazardous only because it exhibits the
characteristic of ignitability, as defined in R315-2-9(d), and/or
toxicity for benzene, R315-2-9(g), waste code D018; and

(ii)  The oil generated by the organic chemical
manufacturing facility is not placed on the land, or speculatively
accumulated before being recycled into the petroleum refining
process.  An "associated organic chemical manufacturing
facility" is a facility where the primary SIC code is 2869, but
where operations may also include SIC codes 2821, 2822, and
2865; and is physically co-located with a petroleum refinery;
and where the petroleum refinery to which the oil being recycled
is returned also provides hydrocarbon feedstocks to the organic
chemical manufacturing facility.  "Petrochemical recovered oil"
is oil that has been reclaimed from secondary materials, i.e.,
sludges, byproducts, or spent materials, including wastewater,
from normal organic chemical manufacturing operations, as well
as oil recovered from organic chemical manufacturing processes.

(19)  Spent caustic solutions from petroleum refining liquid
treating processes used as a feedstock to produce cresylic or
napthenic acid unless the material is placed on the land, or
accumulated speculatively as defined in R315-1-1(c), which
incorporates by reference 40 CFR 261.1(c).

(20)  Hazardous secondary materials used to make zinc
fertilizers, provided that the conditions specified below are
satisfied:

(i)  Hazardous secondary materials used to make zinc
micronutrient fertilizers must not be accumulated speculatively,
as defined in R315-1-1(c) which incorporates by reference 40
CFR 261.1(c)(8).

(ii)  Generators and intermediate handlers of zinc-bearing
hazardous secondary materials that are to be incorporated into
zinc fertilizers must:

(A)  Submit a one-time notice to the Executive Secretary
which contains the name, address and EPA ID number of the
generator or intermediate handler facility, provides a brief
description of the secondary material that will be subject to the

exclusion, and identifies when the manufacturer intends to begin
managing excluded, zinc-bearing hazardous secondary materials
under the conditions specified in R315-2-4(a)(20).

(B)  Store the excluded secondary material in tanks,
containers, or buildings that are constructed and maintained in
a way that prevents releases of the secondary materials into the
environment.  At a minimum, any building used for this purpose
must be an engineered structure made of non-earthen materials
that provide structural support, and must have a floor, walls and
a roof that prevent wind dispersal and contact with rainwater.
Tanks used for this purpose must be structurally sound and, if
outdoors, must have roofs or covers that prevent contact with
wind and rain.  Containers used for this purpose must be kept
closed except when it is necessary to add or remove material,
and must be in sound condition. Containers that are stored
outdoors must be managed within storage areas that:

(1)  have containment structures or systems sufficiently
impervious to contain leaks, spills and accumulated
precipitation;

(2)  provide for effective drainage and removal of leaks,
spills and accumulated precipitation; and

(3)  prevent run-on into the containment system.
(C) With each off-site shipment of excluded hazardous

secondary materials, provide written notice to the receiving
facility that the material is subject to the conditions of R315-2-
4(a)(20).

(D)  Maintain at the generator's or intermediate handler's
facility for no less than three years records of all shipments of
excluded hazardous secondary materials.  For each shipment
these records must at a minimum contain the following
information:

(1)  Name of the transporter and date of the shipment;
(2)  Name and address of the facility that received the

excluded material, and documentation confirming receipt of the
shipment; and

(3)  Type and quantity of excluded secondary material in
each shipment.

(iii)  Manufacturers of zinc fertilizers or zinc fertilizer
ingredients made from excluded hazardous secondary materials
must:

(A)  Store excluded hazardous secondary materials in
accordance with the storage requirements for generators and
intermediate handlers, as specified in R315-2-4(a)(20)(ii)(B).

(B)  Submit a one-time notification to the Executive
Secretary that, at a minimum, specifies the name, address and
EPA ID number of the manufacturing facility, and identifies
when the manufacturer intends to begin managing excluded,
zinc-bearing hazardous secondary materials under the
conditions specified in R315-2-4(a)(20).

(C)  Maintain for a minimum of three years records of all
shipments of excluded hazardous secondary materials received
by the manufacturer, which must at a minimum identify for each
shipment the name and address of the generating facility, name
of transporter and date the materials were received, the quantity
received, and a brief description of the industrial process that
generated the material.

(D)  Submit to the Executive Secretary an annual report
that identifies the total quantities of all excluded hazardous
secondary materials that were used to manufacture zinc
fertilizers or zinc fertilizer ingredients in the previous year, the
name and address of each generating facility, and the industrial
process(s) from which they were generated.

(iv)  Nothing in this section preempts, overrides or
otherwise negates the provision in R315-5-1.11, which
incorporates by reference 40 CFR 262.11, which requires any
person who generates a solid waste to determine if that waste is
a hazardous waste.

(v)  Interim status and permitted storage units that have
been used to store only zinc-bearing hazardous wastes prior to
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the submission of the one-time notice described in R315-2-
4(a)(20)(ii)(A), and that afterward will be used only to store
hazardous secondary materials excluded under this paragraph,
are not subject to the closure requirements of R315-7 and R315-
8.

(21)  Zinc fertilizers made from hazardous wastes, or
hazardous secondary materials that are excluded under R315-2-
4(a)(20), provided that:

(i)  The fertilizers meet the following contaminant limits:
(A)  For metal contaminants:

TABLE

   Constituent         Maximum Allowable Total Concentration
                       in Fertilizer, per Unit (1%) of Zinc
                       ppm)
   Arsenic             0.3
   Cadmium             1.4
   Chromium            0.6
   Lead                2.8
   Mercury             0.3

(B)  For dioxin contaminants the fertilizer must contain no
more than eight (8) parts per trillion of dioxin, measured as toxic
equivalent (TEQ).

(ii)  The manufacturer performs sampling and analysis of
the fertilizer product to determine compliance with the
contaminant limits for metals no less than every six months, and
for dioxins no less than every twelve months.  Testing must also
be performed whenever changes occur to manufacturing
processes or ingredients that could significantly affect the
amounts of contaminants in the fertilizer product.  The
manufacturer may use any reliable analytical method to
demonstrate that no constituent of concern is present in the
product at concentrations above the applicable limits.  It is the
responsibility of the manufacturer to ensure that the sampling
and analysis are unbiased, precise, and representative of the
product(s) introduced into commerce.

(iii)  The manufacturer maintains for no less than three
years records of all sampling and analyses performed for
purposes of determining compliance with the requirements of
R315-2-4(a)(21)(ii).  Such records must at a minimum include:

(A)  The dates and times product samples were taken, and
the dates the samples were analyzed;

(B)  The names and qualifications of the person(s) taking
the samples;

(C)  A description of the methods and equipment used to
take the samples;

(D)  The name and address of the laboratory facility at
which analyses of the samples were performed;

(E)  A description of the analytical methods used, including
any cleanup and sample preparation methods; and

(F)  All laboratory analytical results used to determine
compliance with the contaminant limits specified in R315-2-
4(a)(21).

(b)  SOLID WASTES WHICH ARE NOT HAZARDOUS
WASTES.

The following solid wastes are not hazardous wastes:
(1)  Household waste, including household waste that has

been collected, transported, stored, treated, disposed, recovered,
such as refuse-derived fuel or reused.  "Household waste" means
any material, including garbage, trash and sanitary wastes in
septic tanks, derived from households, including single and
multiple residences, hotels and motels, bunkhouses, ranger
stations, crew quarters, campgrounds, picnic grounds and day-
use recreation areas.  A resource recovery facility managing
municipal solid waste shall not be deemed to be treating,
storing, disposing of or otherwise managing hazardous wastes
for the purposes of regulation under this subtitle, if the facility:

(i)  Receives and burns only
(A)  Household waste, from single and multiple dwellings,

hotels, motels, and other residential sources and

(B)  Solid waste from commercial of industrial sources that
does not contain hazardous waste; and

(ii)  The facility does not accept hazardous wastes and the
owner or operator of the facility has established contractual
requirements or other appropriate notification or inspection
procedures to assure that hazardous wastes are not received at
or burned in the facility.

(2)  Solid wastes generated by any of the following and
which are returned to the soil as fertilizers:

(i)  The growing and harvesting of agricultural crops.
(ii)  The raising of animals, including animal manures.
(3)  Mining overburden returned to the mine site.
(4)  Fly ash waste, bottom ash waste, slag waste, and flue

gas emission control waste generated primarily from the
combustion of coal or other fossil fuels, except as provided by
R315-14-7, which incorporates by reference 40 CFR 266.112,
for facilities that burn or process hazardous waste.

(5)  Drilling fluids, produced waters, and other wastes
associated with the exploration, development, or production of
crude oil, natural gas or geothermal energy.

(6)  The following additional solid wastes:
(i)  Wastes which fail the test for the Toxicity

Characteristic because chromium is present or are listed in
sections R315-2-10 or R315-2-11 due to the presence of
chromium, which do not fail the test for the Toxicity
Characteristic for any other constituent or are not listed due to
the presence of any other constituent, and which do not fail the
test for any other characteristic, if it is shown by a waste
generator or by waste generators that:

(A)  The chromium in the waste is exclusively, or nearly
exclusively, trivalent chromium; and

(B)  The waste is generated from an industrial process
which uses trivalent chromium exclusively, or nearly
exclusively, and the process does not generate hexavalent
chromium; and

(C)  The waste is typically and frequently managed in non-
oxidizing environments.

(ii)  Specific wastes which meet the standard in paragraphs
(b)(6)(i)(A),(B), and (C) of this section, so long as they do not
fail the test for the toxicity characteristic for any other
constituent, and do not exhibit any other characteristic, are:

(A)  Chrome blue trimmings generated by the following
subcategories of the leather tanning and finishing industry:  hair
pulp/chrome tan/retan/wet finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

(B)  Chrome blue shavings generated by the following
subcategories of the leather tanning and finishing industry:  hair
pulp/chrome tan/retan/wet finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

(C)  Buffing dust generated by the following subcategories
of the leather tanning and finishing industry:  hair pulp/chrome
tan/retan/wet finish; hair save/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse; through-the-blue.

(D)  Sewer screenings generated by the following
subcategories of the leather tanning and finishing industry:
hair/pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse; through-
the-blue; and shearling.

(E)  Wastewater treatment sludges generated by the
following subcategories of the leather tanning and finishing
industry:  hair pulp/chrome tan/retan/wet finish; hair
save/chrome tan/retan/wet finish; retan/wet finish; no
beamhouse; through-the-blue; and shearling.

(F)  Wastewater treatment sludges generated by the
following subcategories of the leather tanning and finishing
industry:  hair pulp/chrome tan/retan/wet finish; hair
save/chrome tan/retan/wet finish; and through-the-blue.
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(G)  Waste scrap leather from the leather tanning industry,
the shoe manufacturing industry, and other leather product
manufacturing industries.

(H)  Wastewater treatment sludges from the production of
2TiO  pigment using chromium-bearing ores by the chloride

process.
(7)  Solid waste from the extraction, beneficiation, and

processing of ores and minerals, including coal, phosphate rock,
and overburden from the mining of uranium ore, except as
provided by R315-14-7, which incorporates by reference 40
CFR 266.112 for facilities that burn or process hazardous waste.

(i)  For purposes of R315-2-4(b)(7) beneficiation of ores
and minerals is restricted to the following activities; crushing;
grinding; washing; dissolution; crystallization; filtration;
sorting; sizing; drying; sintering; pelletizing; briquetting;
calcining to remove water and/or carbon dioxide; roasting,
autoclaving, and/or chlorination in preparation for leaching
(except where the roasting (and/or autoclaving and/or
chlorination)/leaching sequence produces a final or intermediate
product that does not undergo further beneficiation or
processing); gravity concentration; magnetic separation;
electrostatic separation; flotation; ion exchange; solvent
extraction; electrowinning; precipitation; amalgamation; and
heap, dump, vat, tank, and in situ leaching.

(ii)  For the purposes of R315-2-4(b)(7), solid waste from
the processing of ores and minerals includes only the following
wastes as generated:

(A)  Slag from primary copper processing;
(B)  Slag from primary lead processing;
(C)  Red and brown muds from bauxite refining;
(D)  Phosphogypsum from phosphoric acid production;
(E)  Slag from elemental phosphorus production ;
(F)  Gasifier ash from coal gasification;
(G)  Process wastewater from coal gasification;
(H)  Calcium sulfate wastewater treatment plant sludge

from primary copper processing;
(I)  Slag tailings from primary copper processing;
(J)  Fluorogypsum from hydrofluoric acid production;
(K)  Process wastewater from hydrofluoric acid production;
(L)  Air pollution control dust/sludge from iron blast

furnaces;
(M)  Iron blast furnace slag;
(N)  Treated residue from roasting/leaching of chrome ore;
(O)  Process wastewater from primary magnesium

processing by the anhydrous process;
(P)  Process wastewater from phosphoric acid production;
(Q)  Basic oxygen furnace and open hearth furnace air

pollution control dust/sludge from carbon steel production;
(R)  Basic oxygen furnace and open hearth furnace slag

from carbon steel production;
(S)  Chloride process waste solids from titanium

tetrachloride production;
(T)  Slag from primary zinc processing.
(iii)  A residue derived from co-processing mineral

processing secondary materials with normal beneficiation raw
materials or with normal mineral processing raw materials
remains excluded under R315-2-4(b) if the owner or operator:

(A)  Processes at least 50 percent by weight normal
beneficiation raw materials or normal mineral processing raw
materials; and,

(B)  Legitimately reclaims the secondary mineral
processing materials.

(8)  Cement kiln dust waste, except as provided by R315-
14-7, which incorporates by reference 40 CFR 266.112, for
facilities that burn or process hazardous waste.

(9)  Solid waste which consists of discarded arsenical-
treated wood or wood products which fails the test for the
Toxicity Characteristic for Hazardous Waste Codes D004
through D017 and which is not a hazardous waste for any other

reason if the waste is generated by persons who utilize the
arsenical-treated wood and wood products for these materials'
intended end use.

(10)  Petroleum-contaminated media and debris that fail the
test for the Toxicity Characteristic (TC) of R315-2-9(g),
Hazardous Waste Codes D018 through D043 only, and are
subject to the corrective action requirements under R311-202,
which incorporates by reference 40 CFR 280.

(11)  Injected groundwater that is hazardous only because
it exhibits the Toxicity Characteristic, Hazardous Waste Codes
D018 through D043 only, in R315-2-9(e) that is reinjected
through an underground injection well pursuant to free phase
hydrocarbon recovery operations undertaken at petroleum
refineries, petroleum marketing terminals, petroleum bulk
plants, petroleum pipelines, and petroleum transportation spill
sites until January 25, 1993.  This extension applies to recovery
operations in existence, or for which contracts have been issued,
on or before March 25, 1991.  For groundwater returned
through infiltration galleries from such operations at petroleum
refineries, marketing terminals, and bulk plants, until October
2, 1991.  New operations involving injection wells, beginning
after March 25, 1991, will qualify for this compliance date
extension until January 25, 1993, only if:

(i)  Operations are performed pursuant to a written state
agreement that includes a provision to assess the groundwater
and the need for further remediation once the free phase
recovery is completed; and

(ii)  A copy of the written agreement has been submitted to:
Characteristics Section (OS-333), U.S. Environmental
Protection Agency, 401 M Street, SW., Washington, DC 20460
and the Division of Solid and Hazardous Waste, Dept. of
Environmental Quality, State of Utah, Salt Lake City, UT
84114-4880.

(12)  Used chlorofluorocarbon refrigerants from totally
enclosed heat transfer equipment, including mobile air
conditioning systems, mobile refrigeration, and commercial and
industrial air conditioning and refrigeration systems that use
chlorofluorocarbons as the heat transfer fluid in a refrigeration
cycle, provided the refrigerant is reclaimed for further use.

(13)  Used oil re-refining distillation bottoms that are used
as feedstock to manufacture asphalt products.

(14)  Non-terne plated used oil filters that are not mixed
with wastes listed in R315-2-10(e) and (f) and R315-2-11,
which incorporate by reference 40 CFR 261 Subpart D, if these
oil filters have been gravity hot-drained using one of the
following methods:

(i)  Puncturing the filter anti-drain back valve or the filter
dome end and hot draining;

(ii)  Hot-draining and crushing;
(iii)  Dismantling and hot-draining; or
(iv)  Any other equivalent hot-draining method that will

remove used oil.
(15)  Leachate or gas condensate collected from landfills

where certain solid wastes have been disposed, provided that:
(i)  The solid wastes disposed would meet one or more of

the listing descriptions for Hazardous Waste Codes K169,
K170, K171, K172, K174, K175, K176, K177, K178, and K181
if these wastes had been generated after the effective date of the
listing;

(ii)  The solid wastes described in paragraph R315-2-
4(b)(15)(i) were disposed prior to the effective date of the
listing;

(iii)  The leachate or gas condensate does not exhibit any
characteristic of hazardous waste nor are derived from any other
listed hazardous waste;

(iv)  Discharge of the leachate or gas condensate, including
leachate or gas condensate transferred from the landfill to a
POTW by truck, rail, or dedicated pipe, is subject to regulation
under R317-8 of the Utah Water Quality Rules.
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(v)  As of February 13, 2001, leachate or gas condensate
derived from K169-K172 is no longer exempt if it is stored or
managed in a surface impoundment prior to discharge.  As of
November 21, 2003, leachate or gas condensate derived from
K176, K177, and K 178 is no longer exempt if it is stored or
managed in a surface impoundment prior to discharge.  After
February 26, 2007, leachate or gas condensate derived from
K181 will no longer be exempt if it is stored or managed in a
surface impoundment prior to discharge.  There is one
exception: if the surface impoundment is used to temporarily
store leachate or gas condensate in response to an emergency
situation, e.g., shutdown of wastewater treatment system,
provided the impoundment has a double liner, and provided the
leachate or gas condensate is removed from the impoundment
and continues to be managed in compliance with the conditions
of this paragraph after the emergency ends.

(c)  HAZARDOUS WASTES WHICH ARE EXEMPTED
FROM CERTAIN RULES.

A hazardous waste which is generated in a product or raw
material storage tank, a product or raw material transport vehicle
or vessel, a product or raw material pipeline, or in a
manufacturing process unit or an associated non-waste-
treatment-manufacturing unit is not subject to these regulations
or to the notification requirements of Section 3010 of RCRA
until it exits the unit in which it was generated, unless the unit
is a surface impoundment, or unless the hazardous waste
remains in the unit more than 90 days after the unit ceases to be
operated for manufacturing, or for storage or transportation of
products or raw materials.

(d)  SAMPLES
(1)  Except as provided in paragraph (d)(2) of this section,

a sample of solid waste or a sample of water, soil, or air, which
is collected for the sole purpose of testing to determine its
characteristics or compositions, is not subject to any
requirements of these rules when:

(i)  The sample is being transported to a laboratory for the
purpose of testing;

(ii)  The sample is being transported back to the sample
collector after testing;

(iii)  The sample is being stored by the sample collector
before transport to a laboratory for testing;

(iv)  The sample is being stored in a laboratory before
testing;

(v)  The sample is being stored in a laboratory after testing
but before it is returned to the sample collector; or

(vi)  The sample is being stored temporarily in the
laboratory after testing for a specific purpose, for example, until
conclusion of a court case or enforcement action where further
testing of the sample may be necessary.

(2)  In order to qualify for the exemption in paragraphs
(d)(1)(i) and (ii) of this section, a sample collector shipping
samples to a laboratory and a laboratory returning samples to a
sample collector shall:

(i)  Comply with U.S. Department of Transportation
(DOT), U.S. Postal Service (USPS), or any other applicable
shipping requirements; or

(ii)  Comply with the following requirements if the sample
collector determines that DOT, USPS, or other shipping
requirements do not apply to the shipment of the sample:

(A)  Assure that the following information accompanies the
sample:

(1)  The sample collector's name, mailing address, and
telephone number;

(2)  The laboratory's name, mailing address, and telephone
number;

(3)  The quantity of the sample;
(4)  The date of shipment; and
(5)  A description of the sample.
(B)  Package the sample so that it does not leak, spill, or

vaporize from its packaging.
(3)  This exemption does not apply if the laboratory

determines that the waste is hazardous but the laboratory is no
longer meeting any of the conditions stated in paragraph (d)(1)
of this section.

(e)  TREATABILITY STUDY SAMPLES.
(1)  Except as provided in paragraph (e)(2) of this Section,

a person who generates or collects samples for the purpose of
conducting treatability studies as defined in section R315-1-1,
which incorporates by reference the definitions of 40 CFR
260.10, are not subject to any requirement of R315-2, R315-5,
and R315-6, or to the notification requirements of Section 3010
of RCRA, nor are these samples included in the quantity
determinations of R315-2-5, which incorporates by reference
the requirements concerning conditionally exempt small
quantity generators of 40 CFR 261.5 and R315-5-3.34, which
incorporates by reference the requirements concerning waste
accumulation time for generators of 40 CFR 262.34(d) when:

(i)  the sample is being collected and prepared for
transportation by the generator or sample collector;

(ii)  the sample is being accumulated or stored by the
generator or sample collector prior to transportation to a
laboratory or testing facility; or

(iii)  the sample is being transported to the laboratory or
testing facility for the purpose of conducting a treatability study.

(2)  The exemption in paragraph (e)(1) of this section is
applicable to samples of hazardous waste being collected and
shipped for the purpose of conducting treatability studies
provided that:

(i)  The generator or sample collector uses, in "treatability
studies," no more than 10,000 kg of media contaminated with
non-acute hazardous waste, 1000 kg of non-acute hazardous
waste other than contaminated media, 1 kg of acute hazardous
waste, 2500 kg of media contaminated with acute hazardous
waste for each process being evaluated for each generated waste
stream;

(ii)  The mass of each sample shipment does not exceed
10,000 kg; the 10,000 kg quantity may be all media
contaminated with non-acute hazardous waste, or may include
2500 kg of media contaminated with acute hazardous waste,
1000 kg of hazardous waste, and 1 kg of acute hazardous waste;
and

(iii)  the sample shall be packaged so that it will not leak,
spill, or vaporize from its packaging during shipment and the
requirements of paragraph A or B of this subparagraph are met;

(A)  the transportation of each sample shipment complies
with U.S. Department of Transportation (DOT), U.S. Postal
Service (USPS), or any other applicable shipping requirements;
or

(B)  if the DOT, USPS, or other shipping requirements do
not apply to the shipment of the sample, the following
information shall accompany the sample:

(1)  the name, mailing address, and telephone number of
the originator of the sample;

(2)  the name, address, and telephone number of the facility
that will perform the treatability study;

(3)  the quantity of the sample;
(4)  the date of shipment; and
(5)  a description of the sample, including its EPA

Hazardous Waste Number.
(iv)  the sample is shipped to a laboratory or testing facility

which is exempt under R315-2-4(f) (40 CFR 261.4(f)) or has an
appropriate RCRA permit or interim status;

(v)  the generator or sample collector maintains the
following records for a period ending 3 years after completion
of the treatability study:

(A)  copies of the shipping documents;
(B)  a copy of the contract with the facility conducting the

treatability study;
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(C)  documentation showing:
(1)  the amount of waste shipped under this exemption;
(2)  the name, address, and EPA identification number of

the laboratory or testing facility that received the waste;
(3)  the date the shipment was made; and
(4)  whether or not unused samples and residues were

returned to the generator.
(vi)  the generator reports the information required under

paragraph (e)(v)(C) of this section in its biennial report.
(3)  The Executive Secretary may grant requests on a case-

by-case basis for up to an additional two years for treatability
studies involving bioremediation. The Executive Secretary may
grant requests on a case-by-case basis for quantity limits in
excess of those specified in paragraphs (e)(2) (i) and (ii) and
(f)(4) of this section, for up to an additional 5000 kg of media
contaminated with non-acute hazardous waste, 500 kg of non-
acute hazardous waste, 2500 kg of media contaminated with
acute hazardous waste and 1 kg of acute hazardous waste:

(i)  In response to requests for authorization to ship, store
and conduct treatability studies on additional quantities in
advance of commencing treatability studies. Factors to be
considered in reviewing such requests include the nature of the
technology, the type of process, e.g., batch versus continuous,
size of the unit undergoing testing, particularly in relation to
scale-up considerations, the time/quantity of material required
to reach steady state operating conditions, or test design
considerations such as mass balance calculations.

(ii)  In response to requests for authorization to ship, store
and conduct treatability studies on additional quantities after
initiation or completion of initial treatability studies, when:
There has been an equipment or mechanical failure during the
conduct of a treatability study; there is a need to verify the
results of a previously conducted treatability study; there is a
need to study and analyze alternative techniques within a
previously evaluated treatment process; or there is a need to do
further evaluation of an ongoing treatability study to determine
final specifications for treatment.

(iii)  The additional quantities and time frames allowed in
paragraph (e)(3) (i) and (ii) of this section are subject to all the
provisions in paragraphs (e) (1) and (e)(2) (iii) through (vi) of
this section. The generator or sample collector must apply to the
Executive Secretary and provide in writing the following
information:

(A)  The reason why the generator or sample collector
requires additional time or quantity of sample for treatability
study evaluation and the additional time or quantity needed;

(B)  Documentation accounting for all samples of
hazardous waste from the waste stream which have been sent for
or undergone treatability studies including the date each
previous sample from the waste stream was shipped, the
quantity of each previous shipment, the laboratory or testing
facility to which it was shipped, what treatability study
processes were conducted on each sample shipped, and the
available results on each treatability study;

(C)  A description of the technical modifications or change
in specifications which will be evaluated and the expected
results;

(D)  If such further study is being required due to
equipment or mechanical failure, the applicant must include
information regarding the reason for the failure or breakdown
and also include what procedures or equipment improvements
have been made to protect against further breakdowns; and

(E)  Such other information that the Executive Secretary
considers necessary.

(f)  SAMPLES UNDERGOING TREATABILITY
STUDIES AT LABORATORIES AND TESTING
FACILITIES.

Samples undergoing treatability studies and the laboratory
or testing facility that conducts these treatability studies, to the

extent these facilities are not otherwise subject to RCRA
requirements, are not subject to any requirement of this rule,
R315-3 through R315-8, and R315-13, or to the notification
requirements of Section 3010 of RCRA provided that the
conditions of paragraphs (f)(1) through (11) of this Section are
met.  A mobile treatment unit (MTU) may qualify as a testing
facility subject to paragraphs (f)(1) through (11) of this section.
Where a group of MTUs are located at the same site, the
limitations specified in (f)(1) through (11) of this section apply
to the entire group of MTUs collectively as if the group were
one MTU.

(1)  No less than 45 days before conducting treatability
studies, the facility notifies the Executive Secretary in writing
that it intends to conduct treatability studies under this
paragraph.

(2)  The laboratory or testing facility conducting the
treatability study has an EPA identification number.

(3)  No more than a total of 10,000 kg of "as received"
media contaminated with non-acute hazardous waste, 2500 kg
of media contaminated with acute hazardous waste or 250 kg of
other "as received" hazardous waste is subject to initiation of
treatment in all treatability studies in any single day. "As
received" waste refers to the waste as received in the shipment
from the generator or sample collector.

(4)  The quantity of "as received" hazardous waste stored
at the facility for the purpose of evaluation in treatability studies
does not exceed 10,000 kg, the total of which can include
10,000 kg of media contaminated with non-acute hazardous
waste, 2500 kg of media contaminated with acute hazardous
waste, 1000 kg of non-acute hazardous wastes other than
contaminated media, and 1 kg of acute hazardous waste. This
quantity limitation does not include treatment materials,
including nonhazardous solid waste, added to "as received"
hazardous waste.

(5)  No more than 90 days have elapsed since the
treatability study for the sample was completed, or no more than
one year, two years for treatability studies involving
bioremediation, have elapsed since the generator or sample
collector shipped the sample to the laboratory or testing facility,
whichever date first occurs. Up to 500 kg of treated material
from a particular waste stream from treatability studies may be
archived for future evaluation up to five years from the date of
initial receipt. Quantities of materials archived are counted
against the total storage limit for the facility.

(6)  The treatability study does not involve the placement
of hazardous waste on the land or open burning of hazardous
waste.

(7)  The facility maintains records for three years following
completion of each study that show compliance with the
treatment rate limits and the storage time and quantity limits.
The following specific information shall be included for each
treatability study conducted:

(i)  the name, address, and EPA identification number of
the generator or sample collector of each waste sample;

(ii)  the date the shipment was received;
(iii)  the quantity of waste accepted;
(iv)  the quantity of "as received" waste in storage each

day;
(v)  the date the treatment study was initiated and the

amount of "as received" waste introduced to treatment each day;
(vi)  the date the treatability study was concluded; and
(vii)  the date any unused sample or residues generated

from the treatability study were returned to the generator or
sample collector or, if sent to a designated facility, the name of
the facility and the EPA identification number.

(8)  The facility keeps, on-site, a copy of the treatability
study contract and all shipping papers associated with the
transport of treatability study samples to and from the facility
for a period ending three years from the completion date of each
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treatability study.
(9)  The facility prepares and submits a report to the

Executive Secretary by March 15 of each year that estimates the
number of studies and the amount of waste expected to be used
in treatability studies during the current year, and includes the
following information for the previous calendar year:

(i)  the name, address, and EPA identification number of
the facility conducting the treatability studies;

(ii)  the types, by process, of treatability studies conducted;
(iii)  the names and addresses of persons for whom studies

have been conducted, including their EPA identification
numbers;

(iv)  the total quantity of waste in storage each day;
(v)  the quantity and types of waste subjected to treatability

studies;
(vi)  when each treatability study was conducted; and
(vii)  the final disposition of residues and unused sample

from each treatability study.
(10)  The facility determines whether any unused sample or

residues generated by the treatability study are hazardous waste
under R315-2-3 and, if so, are subject to R315-2 through R315-
8, and R315-13, unless the residues and unused samples are
returned to the sample originator under the exemption of
paragraph (e) of this section.

(11)  The facility notifies the Executive Secretary by letter
when the facility is no longer planning to conduct any
treatability studies at the site.

(g)  DREDGED MATERIAL THAT IS NOT A
HAZARDOUS WASTE.

Dredged material that is subject to the requirements of a
permit that has been issued under 404 of the Federal Water
Pollution Control Act (33 U.S.C. 1344) or section 103 of the
Marine Protection, Research, and Sanctuaries Act of 1972 (33
U.S.C. 1413) is not a hazardous waste.  For this paragraph (g),
the following definitions apply:

(1)  The term dredged material has the same meaning as
defined in 40 CFR 232.2;

(2)  The term permit means:
(i)  A permit issued by the U.S. Army Corps of Engineers

(Corps) or the Utah State Division of Water Quality;
(ii)  A permit issued by the Corps under section 103 of the

Marine Protection, Research, and Sanctuaries Act of 1972 (33
U.S.C. 1413); or

(iii)  In the case of Corps civil works projects, the
administrative equivalent of the permits referred to in
paragraphs R315-2-4(g)(2)(i) and (ii), as provided for in Corps
regulations.

R315-2-5.  Special Requirements for Hazardous Waste
Generated by Conditionally Exempt Small Quantity
Generators.

The requirements of 40 CFR 261.5, 1996 ed., are adopted
and incorporated by reference.

R315-2-6.  Requirements for Recyclable Materials.
The requirements of 40 CFR 261.6, 1998 ed., as amended

by 63 FR 42110, August 6, 1998, are adopted and incorporated
by reference within this rule, except for the following changes:

(a) Paragraph 40 CFR 261.6(a)(5) shall be amended to read
as follows:

Hazardous waste as identified in 40 CFR 262.80(a) that is
exported to or imported from designated member countries of
the Organization for Economic Cooperation and Development
(OECD) (as defined in Section 262.58(a)(1)) for purpose of
recovery is subject to the requirements of 40 CFR part 262,
subpart H, if it is subject to either the Federal manifesting
requirements of 40 CFR Part 262, to the universal waste
management standards of 40 CFR Part 273, or to State
requirements analogous to 40 CFR Part 273.

R315-2-7.  Residues of Hazardous Waste in Empty
Containers.

(a)(1)  Any hazardous waste remaining in either
(i)  an empty container, or
(ii)  an empty inner liner removed from a container, as

defined in paragraph (b) of this section, is not subject to
regulation under R315-2 through R315-13.

(2)  Any hazardous waste in either:
(i)  a container that is not empty, or
(ii)  an inner liner removed from a container that is not

empty, as defined in paragraph (b) of this section, is subject to
regulation under R315-2 through R315-13.

(b)(1)  A container or an inner liner removed from a
container that has held any hazardous waste, except a waste that
is a compressed gas or that is identified as acute hazardous
waste listed in sections R315-2-10 or R315-2-11 is empty if:

(i) All wastes have been removed that can be removed
using the practices commonly employed to remove materials
from that type of container, e.g., pouring, pumping, and
aspirating; and

(ii)  No more than 2.5 centimeters, one inch, of residue
remains on the bottom of the container or inner liner; or

(iii)(A)  No more than three percent by weight of the total
capacity of the container remains in the container or inner liner
if the container is less than or equal to 119 gallons in size, or

(B)  No more than 0.3 percent by weight of the total
capacity of the container remains in the container or inner liner
if the container is greater than 119 gallons in size.

(2)  A container that has held a hazardous waste that is a
compressed gas is empty when the pressure in the container
approaches atmospheric.

(3)  A container or an inner liner removed from a container
that has held an acute hazardous waste listed in sections R315-
2-10 or R315-2-11 is empty if:

(i)  The container or inner liner has been triple rinsed using
a solvent capable of removing the commercial chemical product
or manufacturing chemical intermediate;

(ii)  The container or inner liner has been cleaned by
another method that has been shown in the scientific literature,
or by tests conducted by the generator, to achieve equivalent
removal; or

(iii)  In the case of a container, the inner liner that
prevented contact of the commercial chemical product or
manufacturing chemical intermediate with the container, has
been removed.

R315-2-8.  PCB Wastes Regulated under the Toxic
Substance Control Act, 42 U.S.C. et seq.

The disposal of PCB-containing dielectric fluid and electric
equipment containing such fluid authorized for use and
regulated under part 761 40 CFR and that are hazardous only
because they fail the test for the Toxicity Characteristic,
hazardous codes D018 through D043 only, are exempt from
regulation under R315-2 through R315-50 and the notification
requirements of section 3010 of RCRA.

R315-2-9.  Characteristics of Hazardous Waste.
(a)  GENERAL.
(1)  A solid waste, as defined in section R315-2-2, which

is not excluded from regulation as a hazardous waste under
R315-2-4(b), is a hazardous waste if it exhibits any of the
characteristics identified in this section.

(2)  A hazardous waste which is identified by a
characteristic in this section, is assigned every EPA Hazardous
Waste Number that is applicable as set forth in this section.
This number shall be used in complying with the notification
requirements of section 3010 of RCRA and all applicable
recordkeeping and reporting requirements under R315-3
through R315-8, and R315-13.
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(3)  For purposes of this section, the Executive Secretary
will consider a sample obtained using any of the applicable
sampling methods specified in R315-50-6, or an equivalent
method, to be a representative sample.

(b)  CRITERIA FOR IDENTIFYING THE
CHARACTERISTICS OF HAZARDOUS WASTE.

(1)  The Board shall identify and define a characteristic of
hazardous waste in this section only upon determining that:

(i)  A solid waste that exhibits the characteristic may:
(A)  Cause, or significantly contribute to, an increase in

mortality or an increase in serious irreversible, or incapacitating
reversible, illness; or

(B)  Pose a substantial present or potential hazard to human
health or the environment when it is improperly treated, stored,
transported, disposed of or otherwise managed; and

(ii)  The characteristic can be:
(A)  Measured by an available standardized test method

which is reasonably within the capability of generators of solid
waste or private sector laboratories that are available to serve
generators of solid waste; or

(B)  Reasonably detected by generators of solid waste
through their knowledge of their waste.

(c)  CRITERIA FOR LISTING HAZARDOUS WASTE.
(1)  The Board shall list a solid waste as a hazardous waste

only upon determining that the solid waste meets one of the
following criteria:

(i)  It exhibits any of the characteristics of hazardous waste
identified in this section.

(ii)  It has been found to be fatal to humans in low doses,
or, in the absence of data on human toxicity, it has been shown
in studies to have an oral LD 50 toxicity, rat, of less than 50
milligrams per kilogram, an inhalation LC 50 toxicity, rat, of
less than 50 milligrams per liter, or a dermal LD 50 toxicity,
rabbit, of less than 200 milligrams per kilogram or is otherwise
capable of causing or significantly contributing to an increase in
serious irreversible, or incapacitating reversible illness. Waste
listed in accordance with these criteria will be designated Acute
Hazardous Waste.

(iii)  It contains any of the toxic constituents listed in
R315-50-10 and, after considering the following factors, the
Board concludes that the waste is capable of posing a substantial
present or potential hazard to human health or the environment
when improperly treated, stored, transported or disposed of, or
otherwise managed:

(A)  The nature of the toxicity presented by the constituent.
(B)  The concentration of the constituent in the waste.
(C)  The potential of the constituent or any toxic

degradation product of the constituent to migrate from the waste
into the environment under the types of improper management
considered in paragraph (c)(1)(iii)(G) of this section.

(D)  The persistence of the constituent or any toxic
degradation product of the constituent.

(E)  The potential for the constituent or any toxic
degradation product of the constituent to degrade into non-
harmful constituents and the rate of degradation.

(F)  The degree to which the constituent or any degradation
product of the constituent bioaccumulates in ecosystems.

(G)  The plausible types of improper management to which
the waste could be subjected.

(H)  The quantities of the waste generated at individual
generation sites or on a regional or national basis.

(I)  The nature and severity of the human health and
environmental damage that has occurred as a result of the
improper management of wastes containing the constituent.

(J)  Action taken by other governmental agencies or
regulatory programs based on the health or environmental
hazard posed by the waste or waste constituent.

(K)  Other factors as may be appropriate.
Substances will be listed on R315-50-10 only if they have

been shown in scientific studies to have toxic, carcinogenic,
mutagenic or teratogenic effects on humans or other life forms.
Wastes listed in accordance with these criteria will be
designated Toxic wastes.

(2)  The Board may list classes or types of solid waste as
hazardous waste if they have reason to believe that individual
wastes, within the class or type of waste, typically or frequently
are hazardous under the definition of hazardous waste found in
Section 19-6-102 of the Utah Solid and Hazardous Waste Act.

(3)  The Board will use the criteria for listing specified in
this section to establish the exclusion limits referred to in 40
CFR 261.5(c).  R315-2-5 incorporates by reference the
requirements of 40 CFR 261.5 concerning conditionally exempt
small quantity generators.

(d)  CHARACTERISTIC OF IGNITABILITY
(1)  A solid waste exhibits the characteristic of ignitability

if a representative sample of the waste has any of the following
properties:

(i)  It is a liquid, other than an aqueous solution containing
less than 24 percent alcohol by volume, and has a flash point
less than 60 degrees C, 140 degrees F, as determined by a
Pensky-Martens Closed Cup Tester, using the test method
specified in ASTM Standard D-93-79, or D-93-80, incorporated
by reference, see section R315-1-2, or a Setaflash Closed Cup
Tester, using the test method specified in ASTM Standard D-
3278-78, incorporated by reference, see section R315-1-2, or as
determined by an equivalent test method approved under the
procedures set forth in section R315-2-15.

(ii)  It is not a liquid and is capable, under standard
temperature and pressure, of causing fire through friction,
absorption of moisture or spontaneous chemical changes and,
when ignited, burns so vigorously and persistently that it creates
a hazard.

(iii)  It is an ignitable "compressed gas" as defined in 49
CFR 173.300(a), 1990 ed., which is adopted and incorporated
by reference, and as determined by the test methods described
in that regulation or equivalent test methods approved under
section R315-2-15.

(iv)  It is an "oxidizer" as defined in 49 CFR 173.151, 1990
ed., which is adopted and incorporated by reference.

(2)  A solid waste that exhibits the characteristic of
ignitability has the EPA Hazardous Waste Number of D001.

(e)  CHARACTERISTIC OF CORROSIVITY
(1)  A solid waste exhibits the characteristic of corrosivity

if a representative sample of the waste has either of the
following properties:

(i)  It is aqueous and has a pH less than or equal to 2 or
greater than or equal to 12.5, as determined by a pH meter using
Method 9040 in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods," EPA Publication SW-846, as
incorporated by reference in 40 CFR 260.11, see R315-1-2.

(ii)  It is a liquid and corrodes steel, SAE 1020, at a rate
greater than 6.35 mm, 0.250 inch, per year at a test temperature
of 55 degrees C, 130 degrees F, as determined by the test
method specified in NACE, National Association of Corrosion
Engineers Standard TM-01-69 as standardized in "Test Methods
for Evaluating Solid Waste, Physical/Chemical Methods," EPA
Publication SW-846, as incorporated by reference in 40 CFR
260.11, see R315-1-2.

(2)  A solid waste that exhibits the characteristic of
corrosivity has the EPA Hazardous Waste Number of D002.

(f)  CHARACTERISTIC OF REACTIVITY
(1)  A solid waste exhibits the characteristic of reactivity if

a representative sample of the waste has any of the following
properties:

(i)  It is normally unstable and readily undergoes violent
change without detonating.

(ii)  It reacts violently with water.
(iii)  It forms potentially explosive mixtures with water.
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(iv)  When mixed with water, it generates toxic gases,
vapors or fumes in a quantity sufficient to present a danger to
human health or the environment.

(v)  It is a cyanide or sulfide bearing waste which, when
exposed to pH conditions between 2 and 12.5, can generate
toxic gases, vapors or fumes in a quantity sufficient to present
a danger to human health or the environment.

(vi)  It is capable of detonation or explosive reaction if it is
subjected to a strong initiating source or if heated under
confinement.

(vii)  It is readily capable of detonation or explosive
decomposition or reaction at standard temperature and pressure.

(viii)  It is a "forbidden explosive" as defined in 49 CFR
173.5 ed., or a "Class 1 explosive" as defined in 49 CFR
173.50(b)(1), (2), or (3), which are incorporated by reference.

(2)  A solid waste that exhibits the characteristic of
reactivity has the EPA Hazardous Waste Number of D003.

(g)  TOXICITY CHARACTERISTIC
(1)  A solid waste (except manufactured gas plant waste)

exhibits the characteristic of toxicity if, using the Toxicity
Characteristic Leaching Procedure, test Method 1311 in "Test
Methods for Evaluating Solid Waste, Physical/Chemical
Methods," EPA Publication SW-846, as incorporated by
reference in 40 CFR 260.11, see R315-1-2, the extract from a
representative sample of the waste contains any of the
contaminants listed in Table 1 of 40 CFR 261.24 at a
concentration equal to or greater than the respective value given
in that Table.  Where the waste contains less than 0.5 percent
filterable solids, the waste itself, after filtering using the
methodology outlined in Method 1311, is considered to be the
extract for the purposes of this paragraph.

(2)  A solid waste that exhibits the characteristic of toxicity
has the EPA Hazardous Waste Number specified in Table 1 of
40 CFR 261.24, which corresponds to the toxic contaminant
causing it to be hazardous.  Table 1 of 40 CFR 261.24, 1990 ed.,
is adopted and incorporated by reference.

R315-2-10.  Lists of Hazardous Wastes.
(a)  A solid waste is a hazardous waste if it is listed in this

section or R315-2-11, unless it has been excluded from this list
under section R315-2-16.

(b)  The Board will indicate the basis for listing the classes
or types of wastes listed in this section and R315-2-11 by
employing one or more of the following Hazard Codes:

Ignitable Waste:  (I)
Corrosive Waste:  (C)
Reactive Waste:  (R)
Toxicity Characteristic Waste:  (E)
Acute Hazardous Waste:  (H)
Toxic Waste:  (T)
R315-50-9, which incorporates by reference 40 CFR 261,

Appendix VII, identifies the constituent which caused the Board
to list the waste as a Toxicity Characteristic Waste (E) or Toxic
Waste (T) in this section and R315-2-11.

(c)  Each hazardous waste listed in this section and R315-
2-11, is assigned an EPA Hazardous Waste Number which
precedes the name of the waste.  This number shall be used to
comply with these rules where description and identification of
a hazardous waste is required.

(d)  The following hazardous wastes listed in this section
are subject to the exclusion limits for acutely hazardous wastes
established in R315-2-4:

EPA Hazardous Waste Nos. F020, F021, F022, F023,
F026, and F027.

(e)  The listing of hazardous wastes from non-specific
sources found in 40 CFR 261.31, 2000 ed., is adopted and
incorporated by reference with the following additional waste:

(1)  F999 - Residues from demilitarization, treatment, and
testing of nerve, military, and chemical agents CX, GA, GB,

GD, H, HD, HL, HN-1, HN-2, HN-3, HT, L, T, and VX.
(R,T,C,H)

(f)  The listing of hazardous wastes from specific sources
found in 40 CFR 261.32, 2002 ed., as amended by 70 FR 9138,
February 24, 2005, is adopted and incorporated by reference.

R315-2-11.  Discarded Commercial Chemical Products, Off-
Specification Species, Container Residues, and Spill Residues
Thereof.

The phrase "commercial chemical product or
manufacturing chemical intermediate having the generic name
listed in R315-2-11" refers to a chemical substance which is
manufactured or formulated for commercial or manufacturing
use which consists of the commercially pure grade of the
chemical, any technical grades of the chemical that are produced
or marketed, and all formulations in which the chemical is the
sole active ingredient.  It does not refer to a material, such as a
manufacturing process waste, that contains any of the
substances listed in paragraphs (e) or (f) of this section, which
incorporate by reference, respectively, the lists of acute
hazardous wastes and hazardous wastes in 40 CFR 261.33.
Where a manufacturing process waste is deemed to be
hazardous waste because it contains a substance listed in
paragraphs (e) or (f) of this section, that waste will be listed in
Section R315-2-10, which incorporates the lists of hazardous
wastes in 40 CFR 261.31 and 261.32, or will be identified as a
hazardous waste by the characteristics set forth in Section R315-
2-9.

The following materials or items are hazardous wastes if
and when they are discarded or intended to be discarded as
described in Subsection R315-2-2(a)(2)(i), when they are mixed
with waste oil or used oil or other material and applied to the
land for dust suppression or road treatment, when they are
otherwise applied to the land in lieu of their original intended
use or when they are contained in products that are applied to
the land in lieu of their original intended use, or when, in lieu of
their original intended use, they are produced for use as, or a
component of a fuel, distributed for use as a fuel, or burned as
a fuel.

(a)  Any commercial chemical product, or manufacturing
chemical intermediate having the generic name listed in
paragraphs (e) or (f) of this section, which incorporate by
reference, respectively, the lists of acute hazardous wastes and
hazardous wastes in 40 CFR 261.33.

(b)  Any off-specification commercial chemical product or
manufacturing chemical intermediate which, if it met
specifications, would have the generic name listed in paragraphs
(e) or (f) of this section, which incorporate by reference,
respectively, the lists of acute hazardous wastes and hazardous
wastes in 40 CFR 261.33.

(c)  Any residue remaining in a container or in an inner
liner removed from a container that has held any commercial
chemical product or manufacturing chemical intermediate
having the generic name listed in paragraph (e) or (f) of this
section, which incorporate by reference, respectively, the lists of
acute hazardous wastes and hazardous wastes in 40 CFR
261.33, unless the container is empty as defined in R315-2-7(b).
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated,
stored, transported or treated prior to such use, re-use, recycling
or reclamation, the Board considers the residue to be intended
for discard and thus, a hazardous waste.  An example of a
legitimate re-use of the residue would be where the residue
remains in the container and the container is used to hold the
same commercial chemical product or manufacturing chemical
intermediate it previously held.  An example of the discard of
the residue would be where the drum is sent to a drum
reconditioner who reconditions the drum but discards the
residue.
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(d)  Any residue or contaminated soil, water or other debris
resulting from the cleanup of a discharge, into or on any land or
water, of any commercial chemical product or manufacturing
chemical intermediate having the generic name listed in
paragraphs (e) or (f) of this section, which incorporate by
reference, respectively, the lists of acute hazardous wastes and
hazardous wastes in 40 CFR 261.33, or any residue or
contaminated soil, water or other debris resulting from the
cleanup of a spill, into or on any land or water, of any off-
specification chemical product and manufacturing chemical
intermediate which, if it met specifications, would have the
generic name listed in paragraph (e) or (f) of this section, which
incorporate by reference, respectively, the lists of acute
hazardous wastes and hazardous wastes in 40 CFR 261.33.
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated, stored,
transported or treated prior to such use, re-use, recycling or
reclamation, the Board considers the residue to be intended for
discard, and thus a hazardous waste.  An example of a legitimate
re-use of the residue would be where the residue remains in the
container and the container is used to hold the same commercial
chemical product or manufacturing chemical product or
manufacturing chemical intermediate it previously held.  An
example of the discard of the residue would be where the drum
is sent to the drum reconditioner who reconditions the drum but
discards the residue.

(e)  The listing of chemicals, found in 40 CFR 261.33(e),
1997 ed., is adopted and incorporated by reference, with the
addition of the following waste:

(1)  P999  Nerve, Military, and Chemical Agents (i.e., CX,
GA, GB, GD, H, HD, HL, HN-1, HN-2, HN-3, HT, L, T, and
VX.)

(f)  The listing of chemicals, found in 40 CFR 261.33(f),
2000 ed., is adopted and incorporated by reference.

R315-2-12.  Inspections.
Any duly authorized officer, employee or representative of

the Department or the Board may, at any reasonable time and
upon presentation of appropriate credentials and upon providing
the opportunity to have a representative of the owner, operator,
or agent in charge to be present, enter upon and inspect any
property, premise, or place on or at which hazardous wastes are
generated, transported, stored, treated or disposed of, and may
have access to and the right to copy any records relating to these
wastes for the purpose of ascertaining the compliance with
R315-1 through R315-101.  Those persons referred to in this
section may also inspect any waste and obtain samples thereof,
including samples from any vehicle in which wastes are being
transported or samples of any containers or labels.  Any person
obtaining samples shall give to the owner, operator or agent a
receipt describing the sample obtained and, if requested, a
portion of each sample of waste equal in volume or weight to
the portion retained.  If any analysis is made of those samples,
a copy of the results of that analysis shall be furnished promptly
to the owner, operator, or agent in charge.

R315-2-13.  Variances Authorized.
(a)  Variances will be granted by the Board only to the

extent allowed under State and Federal law.
(b)  The Board may consider a variance request in

accordance with the standard established in section 19-6-111.(c)
The Board may, at its own instance, review any variance granted
during the term for which a variance was granted.

(d)  A person applying for a variance shall submit the
application, in writing, to the Executive Secretary.  The
application shall provide the following:

(1)  Citation of the statutory, regulatory, or permit
requirement from which the variance is sought;

(2)  For variances for which the Board promulgates or has

promulgated specific rules, information meeting the
requirements of those rules;

(3)  Information demonstrating that application of or
compliance with the requirement would cause undue or
unreasonable hardship on the person applying for the variance;

(4)  Proposed alternative requirements, if any;
(5)  Information demonstrating that the variance will

achieve the purpose and intent of the statutory, regulatory, or
permit provision from which the variance is sought;

(6)  Information demonstrating that any alternative
requirement or requirements will adequately protect human
health and the environment; and

(7)  If no alternative requirement is proposed, information
demonstrating that if the variance is granted, human health and
the environment will be adequately protected.

(e)  A person applying for a variance shall provide such
additional information as the Board or the Executive Secretary
requires.

(f)  Nothing in R315-2-13(d) or (e) limits the authority of
the Board to grant variances in accordance with the standard
established in section 19-6-111.  A person applying for a
variance under R315-9-2 shall provide such information
described under R315-2-13(d) as the Executive Secretary
directs.

R315-2-14.  Violations, Orders, and Hearings.
(a)  Whenever the Board or its duly appointed

representative, as expressly delegated by the Board, determines
that any person is in violation of any applicable approved
hazardous waste operation plan or the requirements of R315-1
through R315-101, the Board or its duly appointed
representative may cause written notice of that violation to be
served upon the alleged violators.  That notice shall specify the
provisions of the plan, the rules alleged to have been violated,
and the facts alleged to constitute the violation.  The Board or
its duly appointed representative may issue an order that
necessary corrective action be taken within a reasonable time or
may request the attorney general or the county attorney in the
county in which the violation takes place to bring a civil action
for injunctive relief and enforcement of R315-1 through R315-
101.

(b)  Any order issued pursuant to 19-6-112 and R315-2-
14(a) shall become final unless, within 30 days after the order
is served, the persons specified therein request a hearing.  The
request shall:

(1)  be in writing;
(2)  be addressed to the Executive Secretary;
(3)  include the order number;
(4)  state the facts;
(5)  state the relief sought; and
(6)  state the reasons the relief requested should be granted.
(c)  Utah Administrative Procedures Act, 63G-4, and

R315-12, shall govern the conduct of hearings before the Board.

R315-2-15.  Petitions for Equivalent Testing or Analytical
Methods.

(a)  Any person seeking to add a testing or analytical
method to R315-2, R315-7, R315-8, or R315-50, which
incorporates the testing and analytical methods of 40 CFR 261,
may petition for a regulatory amendment under this section and
R315-2-17.  To be successful, the person shall demonstrate to
the satisfaction of the Board that the proposed method is equal
to or superior to the corresponding method prescribed in R315-
2, R315-7, R315-8, or R315-50, in terms of its sensitivity,
accuracy, and precision, i.e., reproducibility.

(b)  Each petition shall include:
(1)  The petitioner's name and address;
(2)  A statement of the petitioner's interest in the proposed

action;
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(3)  A description of the proposed action, including, where
appropriate, suggested regulatory language;

(4)  A statement of the need and justification for the
proposed action, including any supporting tests, studies, or other
information;

(5)  A full description of the proposed method, including
all procedural steps and equipment used in the method;

(6)  A description of the types of wastes or waste matrices
for which the proposed method may be used;

(7)  Comparative results obtained from using the proposed
method with those obtained from using the relevant or
corresponding methods prescribed in R315-2, R315-7, R315-8,
and R315-50;

(8)  An assessment of any factors which may interfere with,
or limit the use of, the proposed method; and

(9)  A description of the quality control procedures
necessary to ensure the sensitivity, accuracy, and precision of
the proposed method.

(c)  After receiving a petition for an equivalent method, the
Board may request any additional information on the proposed
method which it may reasonably require to evaluate the method.

(d)  The Board will consider any petitions in accordance
with rulemaking procedures outlined in Section 63G-3-601.

(e)  Petitioner may, alternatively, proceed under the
provisions of 40 CFR 260.21 to have an alternative analytical
method approved by EPA.  In the event approval is granted, the
petitioner shall so notify the Board and the decision of EPA will
be binding upon the Board.

R315-2-16.  Petitions to Amend This Rule to Exclude a
Waste Produced at a Particular Facility.

(a)  The requirements of 40 CFR 260.22, 1993 ed., as
amended by 58 FR 46040, August 31, 1993, regarding petitions
to exclude a waste are adopted and incorporated by reference
with the following amendments:

(1)  Substitute "Board" for "Administrator;"
(2)  Include the following paragraphs:
(i)  The Board will consider any petitions in accordance

with rulemaking procedures outlined in 63G-3, and in
accordance with the procedures outlined in the Utah
Administrative Procedures Act, 63G-4, and R315-12.

(ii)  Petitioner may, alternatively, proceed under the
provisions of 40 CFR 260.22 to have a particular waste delisted
by EPA.  In the event delisting is granted, the petitioner shall so
notify the Board and the decision of EPA will be binding upon
the Board unless, within 30 days after such notification, the
Board specifically overrules the decision of EPA.  In such event,
the petitioner may petition the Board directly under this section
for the relief sought.

R315-2-17.  Petition to Amend Rules.
(a)  It is the intent of the Board to insure the compatibility

and equivalency of R315-1 through R315-101 with the
regulations promulgated by EPA under the Resource
Conservation and Recovery Act of 1976.

(b)  Any person may petition the Board to modify or revoke
any provision in R315-1 through R315-16, R315-50, R315-101,
and R315-102.  A petition shall be considered under the
procedures outlined in 63G-3-601 and R15-2.

R315-2-18.  Variances from Classification as a Solid Waste.
The variances from classification as a solid waste of 40

CFR 260.30, 1994 ed., as amended by 59 FR 47982, September
19, 1994, are adopted and incorporated by reference with the
following amendment:

Substitute "Board" for "Regional Administrator."

R315-2-19.  Standards and Criteria for Variances from
Classification as a Solid Waste.

(a)  The standards and criteria for variances from
classification as a solid waste found in 40 CFR 260.31, 1994
ed., as amended by 59 FR 47982, September 19, 1994, are
adopted and incorporated by reference with the following
amendment:

(1)  Substitute "Board" for "Regional Administrator."

R315-2-20.  Variance to be Classified as a Boiler.
The provision for a variance to be classified as a boiler as

found in 40 CFR 260.32, 1994 ed., as amended by 59 FR
47982, September 19, 1994, is adopted and incorporated by
reference with the following amendment:

Substitute "Board" for "Regional Administrator."

R315-2-21.  Procedures for Variances from Classification as
a Solid Waste or to be Classified as a Boiler.

The procedures for variances from classification as a solid
waste or boiler of 40 CFR 260.33, ed., as amended by 59 FR
47982, September 19, 1994, are adopted and incorporated by
reference with the following amendment:

Substitute "Board" for "Regional Administrator."

R315-2-22.  Additional Regulation of Certain Hazardous
Waste Recycling Activities on a Case-by-Case Basis.

The provision regarding the regulation of certain hazardous
waste recycling activities of 40 CFR 260.40, 1990 ed., is
adopted and incorporated by reference with the following
amendment:

Substitute "Executive Secretary" for "Regional
Administrator."

R315-2-23.  Procedures for Case-by-Case Regulation of
Hazardous Waste Recycling Activities.

The Executive Secretary shall use the following procedures
when determining whether to regulate hazardous waste
recycling activities described in R315-2-6, which incorporates
by reference the requirements of 40 CFR 261.6 regarding
recyclable materials, under the provisions of 40 CFR 261.6 (b)
and (c), rather than under the provisions of 40 CFR 266.70
concerning precious metals recovery.

(a)  If a generator is accumulating the waste, the Executive
Secretary will issue a notice setting forth the factual basis for the
decision and stating that the person must comply with the
applicable requirements of R315-5.  The notice will become
final within 30 days, unless the person served requests a public
hearing before the Board to challenge the decision.  Upon
receiving such a request, the Board will hold a hearing.  The
Board will provide notice of the hearing to the public and allow
public participation at the hearing.  The Board will issue a final
order after the hearing stating whether or not compliance with
R315-5 is required.  The order becomes effective 30 days after
service of the decision unless the Board specifies a later date.

(b)  If the person is accumulating the recyclable material as
a storage facility, the notice will state that the person must
obtain a hazardous waste permit in accordance with all
applicable provisions of R315-3.  The owner or operator of the
facility must apply for a permit within no less than 60 days and
no more than six months of notice, as specified in the notice.  If
the owner or operator of the facility wishes to challenge the
Board's decision, he may do so in his hazardous waste permit,
in a public hearing held on the draft permit, or in comments
filed on the draft permit, or on the notice of intent to deny the
permit.  The fact sheet accompanying the permit will specify the
reasons for the Board's determination.  The question of whether
the Board's decision was proper will remain open for
consideration during the public comment period discussed
under R315-4-1.11 and in any subsequent hearing.

R315-2-24.  Deletion of Certain Hazardous Waste Codes
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Following Equipment Cleaning and Replacement.
(a) Wastes from wood preserving processes at plants that

do not resume or initiate use of chlorophenolic preservatives
will not meet the listing definition of F032 once the generator
has met all of the requirements of paragraphs (b) and (c) of this
section. These wastes may, however, continue to meet another
hazardous waste listing description or may exhibit one or more
of the hazardous waste characteristics.

(b) Generators must either clean or replace all process
equipment that may have come into contact with chlorophenolic
formulations or constituents thereof, including, but not limited
to, treatment cylinders, sumps, tanks, piping systems, drip pads,
fork lifts, and trams, in a manner that minimizes or eliminates
the escape of hazardous waste or constituents, leachate,
contaminated drippage, or hazardous waste decomposition
products to the ground water, surface water, or atmosphere.

(1) Generators shall do one of the following:
(i) Prepare and follow an equipment cleaning plan and

clean equipment in accordance with this section;
(ii) Prepare and follow an equipment replacement plan and

replace equipment in accordance with this section; or
(iii) Document cleaning and replacement in accordance

with this section, carried out after termination of use of
chlorophenolic preservations.

(2) Cleaning Requirements.
(i) Prepare and sign a written equipment cleaning plan that

describes:
(A) The equipment to be cleaned;
(B) How the equipment will be cleaned;
(C) The solvent to be used in cleaning;
(D) How solvent rinses will be tested; and
(E) How cleaning residues will be disposed.
(ii) Equipment must be cleaned as follows:
(A) Remove all visible residues from process equipment;
(B) Rinse process equipment with an appropriate solvent

until dioxins and dibenzofurans are not detected in the final
solvent rinse.

(iii) Analytical requirements.
(A) Rinses must be tested in accordance with SW-846,

Method 8290.
(B) "Not detected" means at or below the lower method

calibration limit (MCL) in Method 8290, Table 1.
(iv) The generator must manage all residues from the

cleaning process as F032 waste.
(3) Replacement requirements.
(i) Prepare and sign a written equipment replacement plan

that describes:
(A) The equipment to be replaced;
(B) How the equipment will be replaced; and
(C) How the equipment will be disposed.
(ii) The generator must manage the discarded equipment as

F032 waste.
(4) Documentation requirements.
(i) Document that previous equipment cleaning and/or

replacement was performed in accordance with this section and
occurred after cessation of use of chlorophenolic preservatives.

(c) The generator must maintain the following records
documenting the cleaning and replacement as part of the
facility's operating record:

(1) The name and address of the facility;
(2) Formulations previously used and the date on which

their use ceased in each process at the plant;
(3) Formulations currently used in each process at the

plant;
(4) The equipment cleaning or replacement plan;
(5) The name and address of any persons who conducted

the cleaning and replacement;
(6) The dates on which cleaning and replacement were

accomplished;

(7) The dates of sampling and testing;
(8) A description of the sample handling and preparation

techniques, including techniques used for extraction,
containerization, preservation, and chain-of-custody of the
samples;

(9) A description of the tests performed, the date the tests
were performed, and the results of the tests;

(10) The name and model numbers of the instrument(s)
used in performing the tests;

(11) QA/QC documentation; and
(12) The following statement signed by the generator or his

authorized representative:
I certify under penalty of law that all process equipment

required to be cleaned or replaced under 40 CFR 261.35 was
cleaned or replaced as represented in the equipment cleaning
and replacement plan and accompanying documentation. I am
aware that there are significant penalties for providing false
information, including the possibility of fine or imprisonment.

R315-2-25.  Requirements for Universal Waste.
The wastes listed in this section are exempt from regulation

under R315-3 through R315-14 of these rules except as
specified in section R315-16 of these rules and, therefore are not
fully regulated as hazardous waste.  The wastes listed in this
section are subject to regulation under R315-16:

(a)  Batteries as described in R315-16-1.2;
(b)  Pesticides as described in R315-16-1.3;
(c)  Mercury thermostats as described in R315-16-1.4; and
(d)  Mercury lamps as described in R315-16-1.5.

R315-2-26.  Comparable/Syngas Fuel Exclusion.
The requirements of 40 CFR 261.38, 2001 ed., are adopted

and incorporated by reference with the following exception:
Substitute "Executive Secretary" for all references made to

"Director".

KEY:  hazardous wastes
December 1, 2006 19-6-105
Notice of Continuation August 24, 2006 19-6-106
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R331.  Financial Institutions, Administration.
R331-25.  Rule Governing Debt Cancellation and Debt
Suspension Agreements Issued by Depository Institutions,
Who Are Under the Jurisdiction of the Department of
Financial Institutions.
R331-25-1.  Authority, Scope and Purpose.

(1)  This rule is issued pursuant to Section 7-1-324(2).
(2)  This rule governs the issuance of a debt cancellation

agreement or debt suspension agreement by a depository
institution under the jurisdiction of the Department of Financial
Institutions.

(3)  This rule establishes uniform rules for debt
cancellation and debt suspension agreements by depository
institutions subject to the jurisdiction of the department and
minimum standards of disclosure to protect the public interest.

R331-25-2.  Definitions.
(1)  "Actuarial method" means the method of allocating

payments made on a debt between the amount financed and the
finance charge pursuant to which a payment is applied first to
the accumulated finance charge and any remainder is subtracted
from, or any deficiency is added to, the unpaid balance of the
amount financed.

R331-25-3.  Refunds of Fees in the Event of Termination or
Prepayment of the Covered Loan.

(1)  Refunds.  If a debt cancellation agreement or debt
suspension agreement is terminated (including, for example,
when the customer prepays the covered loan), the depository
institution shall refund to the customer any unearned fees paid
for the agreement unless the agreement provides otherwise.  A
depository institution may offer a customer an agreement that
does not provide for a refund only if the depository institution
also offers that customer a bona fide option to purchase a
comparable agreement that provides a refund.

(2)  Method of calculating refund.  The depository
institution shall calculate the amount of a refund using a method
at least as favorable to the customer as the actuarial method.

(3)  Method of payment of fees.  Except as provided in
R331-25-6(3)(b), a depository institution may offer a customer
the option of paying the fee for an agreement in a single
payment, provided the depository institution also offers the
customer a bona fide option of paying the fee for that agreement
in monthly or other periodic payments.  If the depository
institution offers the customer the option to finance the single
payment by adding it to the amount the customer is borrowing,
the depository institution must also disclose to the customer, in
accordance with R331-25-4, whether and, if so, the time period
during which, the customer may cancel the agreement and
receive a refund.

R331-25-4.  Disclosures.
(1)  Content of short form of disclosures.  The short form

of disclosures required by this rule must include:
(a)  a statement that the purchase of the agreement is

optional and whether or not the consumer purchases the
agreement will have no effect on their application for credit or
the terms of any existing credit agreement;

(b)  a statement that the consumer may choose to pay the
fee in a single lump sum or in monthly/quarterly payments and
a disclosure that adding a lump sum of the fee to the amount
borrowed will increase the cost of the agreement;

(c)  a statement that the consumer may choose an
agreement with or without a refund provision and that the prices
are likely to differ;

(d)  a statement that the depository institution will provide
additional information before the consumer is required to pay
for the agreement.

(2)  Content of long form of disclosures. The long form of

disclosures required by this rule must include:
(a)  a statement that the purchase of the agreement is

optional and whether or not the consumer purchases the
agreement will have no effect on their application for credit or
the terms of any existing credit agreement;

(b)  an explanation that a debt suspension agreement means
that the duty to pay the loan principal and interest to the
depository institution or industrial loan company is only
suspended and does not cancel the obligation if the agreement
is activated;

(c)  a statement describing the total fee for the agreement
and that the consumer may choose to pay the fee in a single
lump sum or in monthly/quarterly payments and a disclosure
that adding a lump sum of the fee to the amount borrowed will
increase the cost of the agreement plus the formula used to
compute any monthly or quarterly fee payment;

(d)  a statement that the consumer may choose an
agreement with or without a refund provision and that the prices
are likely to differ;

(e)  a statement explaining the circumstances under which
the consumer or the depository institution can terminate the
agreement if termination is permitted during the life of the loan.

(3)  Disclosure requirements; timing and method of
disclosures.

(a)  Short form disclosures:  The depository institution
shall make the short form disclosures orally at the time the
depository institution first solicits the purchase of an agreement.

(b)  Long form disclosures:  The depository institution
shall make the long form disclosures in writing before the
customer completes the purchase of the agreement. If the initial
solicitation occurs in person, then the depository institution
shall provide the long form disclosures in writing at that time.

(c)  Transactions by telephone:  If the agreement is
solicited by telephone, the depository institution shall provide
the short form disclosures orally and shall mail the long form
disclosures, and, if appropriate, a copy of the agreement to the
customer within 3 business days, beginning on the first business
day after the telephone solicitation.

(d)  Solicitations using written mail inserts or ''take one''
applications:  If the agreement is solicited through written
materials such as mail inserts or ''take one'' applications, the
depository institution may provide only the short form
disclosures in the written materials if the depository institution
mails the long form disclosures to the customer within 3
business days, beginning on the first business day after the
customer contacts the depository institution to respond to the
solicitation, subject to the requirements of R331-25-5(3).

(e)  Electronic transactions:  The disclosures described in
this section may be provided through electronic media in a
manner consistent with the requirements of the Electronic
Signatures in Global and National Commerce Act, 15 U.S.C.
7001 et seq.

(4)  Form of disclosures.
(a)  Readily Understandable:  The disclosures required by

this section must be conspicuous, simple, direct, readily
understandable, and designed to call attention to the nature and
significance of the information provided.

(b)  Meaningful:  The disclosures required by this section
must be in a meaningful form. Examples of methods that could
call attention to the nature and significance of the information
provided include:

(i)  A plain-language heading to call attention to the
disclosures;

(ii)  A typeface and type size that are easy to read;
(iii)  Wide margins and ample line spacing;
(iv)  Boldface or italics for key words; and
(v)  Distinctive type style, and graphic devices, such as

shading or sidebars, when the disclosures are combined with
other information.
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(5)  Advertisements and other promotional material for
debt cancellation agreements and debt suspension agreements.
The short form disclosures are required for advertisements and
promotional material for agreements unless the advertisements
and promotional materials are of a general nature describing or
listing the services or products offered by the depository
institution.

R331-25-5.  Affirmative Election to Purchase and
Acknowledgment of Receipt of Disclosures.

(1)  Affirmative election and acknowledgment of receipt of
disclosures.  Before entering into an agreement the depository
institution must obtain a customer's written affirmative election
to purchase an agreement and written acknowledgment of
receipt of the disclosures required by R331-25-4(2).  The
election and acknowledgment information must be conspicuous,
simple, direct, readily understandable, and designed to call
attention to their significance.  The election and
acknowledgment satisfy these standards if they conform with the
requirements in R331-25-4(2) of this rule.

(2)  Telephone solicitations:  If the sale of an agreement
occurs by telephone, the customer's affirmative election to
purchase may be made orally, provided the depository
institution:

(a)  Maintains sufficient documentation to show that the
customer received the short form disclosures and then
affirmatively elected to purchase the agreement;

(b)  Mails the affirmative written election and written
acknowledgment, together with the long form disclosures
required by this subsection, to the customer within 3 business
days after the telephone solicitation, and maintains sufficient
documentation to show it made reasonable efforts to obtain the
documents from the customer; and

(c)  Permits the customer to cancel the purchase of the
agreement without penalty within 30 days after the depository
institution has mailed the long form disclosures to the customer.

(3)  Solicitations using written mail inserts or ''take one''
applications:  If the agreement is solicited through written
materials such as mail inserts or ''take one'' applications and the
depository institution provides only the short form disclosures
in the written materials, then the depository institution shall mail
the acknowledgment of receipt of disclosures, together with the
long form disclosures required by this subsection, to the
customer within 3 business days, beginning on the first business
day after the customer contacts the depository institution or
otherwise responds to the solicitation.  The depository
institution may not obligate the customer to pay for the
agreement until after the depository institution has received the
customer's written acknowledgment of receipt of disclosures
unless the depository institution:

(a)  Maintains sufficient documentation to show that the
depository institution provided the acknowledgment of receipt
of disclosures to the customer as required by this subsection;

(b)  Maintains sufficient documentation to show that the
depository institution made reasonable efforts to obtain from the
customer a written acknowledgment of receipt of the long form
disclosures; and

(c)  Permits the customer to cancel the purchase of the
agreement without penalty within 30 days after the depository
institution has mailed the long form disclosures to the customer.

(4)  Electronic election:  The affirmative election and
acknowledgment may be made electronically in a manner
consistent with the requirements of the Electronic Signatures in
Global and National Commerce Act, 15 U.S.C. 7001 et seq.

R331-25-6.  Prohibited Practices.
(1)  A depository institution may not extend credit nor alter

the terms or conditions of an extension of credit conditioned
upon the customer entering into a debt cancellation agreement

or debt suspension agreement with the depository institution.
(2)  A depository institution may not engage in any practice

or use any advertisement that could mislead or otherwise cause
a reasonable person to reach an erroneous expectation with
respect to information that must be disclosed under this rule.

(3)  Prohibited contract terms.  A depository institution
may not offer debt cancellation agreements or debt suspension
agreements that contain contract terms:

(a)  Giving the depository institution the right unilaterally
to modify the agreement unless:

(i)  The modification is favorable to the customer and is
made without additional charge to the customer; or

(ii)  The customer is notified of any proposed change and
is provided a reasonable opportunity to cancel the agreement
without penalty before the change goes into effect; or

(b)  Requiring a lump sum, single payment for the
agreement payable at the outset of the agreement, where the debt
subject to the agreement is a residential mortgage loan.

R331-25-7.  Safety and Soundness Requirements.
A depository institution must manage the risks associated

with debt cancellation agreements and debt suspension
agreements in accordance with safe and sound banking
principles. Accordingly, a depository institution must establish
and maintain effective risk management and control processes
over its debt cancellation agreements and debt suspension
agreements.  Such processes include appropriate recognition
and financial reporting of income, expenses, assets and
liabilities, and appropriate treatment of all expected and
unexpected losses associated with the agreements.  A depository
institution also should assess the adequacy of its internal control
and risk mitigation activities in view of the nature and scope of
its debt cancellation agreement and debt suspension agreement
programs.

KEY:  financial institutions, debt cancellation, debt
suspension
October 15, 2003 7-1-324(2)
Notice of Continuation October 13, 2008
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R380.  Health, Administration.
R380-50.  Local Health Department Funding Allocation
Formula.
R380-50-1.  Authority and Purpose.

(1)  This rule is being promulgated under the authority of
Section 26A-1-116, which directs the Utah Department of
Health to establish by rule a formula for allocating funds by
contract to local health departments.

(2)  This rule specifies the formula for allocating state-
appropriated funds to local health departments by contract.

R380-50-2.  Definitions.
(1)  "Contract" means the Public Health Services Contract

between the Utah Department of Health and the local health
departments through which state block grant funds are
distributed.

(2)  "District Incentive" means funds allocated to local
health departments to encourage them to form and maintain
multi-county health departments.

(3)  "Funds" means the State General Funds allocated by
the Legislature to the Utah Department of Health for distribution
to local health departments by contract.

(4)  "Local Health Department" means a local health
department established under Section 26A-1-102(5).

(5)  "Rural County" means a county with a population of
less than 100 persons per square mile.

(6)  "Total Poverty Population" means the population in a
county that is living below the poverty level established by the
United States Government Census Bureau reported by Utah Job
Service.

(7)  "Total State Population" means the population figures
by county as provided by the State Office of Planning and
Budget.

R380-50-3.  Allocation Procedures.
(1)  By a three-fourths vote of its members, the Utah

Association of Local Health Officers may, in cooperation with
and subject to the approval of the Department of Health, allocate
a portion of the funds as necessary to support basic public health
programs within every local health department that benefit and
are available to all residents of the state.  The Department finds
that population is not the sole relevant factor in determining
need.

(2)  As of July 1, 2008 each local health department is
receiving the following base line funding, which shall remain
the same unless new funding is received or cuts are
implemented:

Bear River -- $227,277.00
Central -- $294,638.00
Davis -- $132,480.00
Salt Lake -- $451,388.00
Southeast -- $271,595.00
Southwest -- $288,966.00
Summit -- $60,002.00
Tooele -- $95,180.00
Tri-County -- $202,128.00
Utah -- $227,128.00
Wasatch -- $57,552.00
Weber/Morgan -- $188,754.00
(3)  The Department adopts the following formula pursuant

to Section 26A-1-116 for allocating to local health departments
any increases or decreases in funding beyond the amounts
reflected in the base line figures in R380-5-3(2).

(a)  Minimum share.  Twenty percent divided into twelve
equal shares for each local health department.

(b)  Rural county and District Incentive Factor.  Twenty
percent divided among the local health departments with at least
one rural county according to the following percentages,
however if the number of rural counties within the local health

department's boundary changes, the formula will be
renegotiated:

(i)  rural single county local health department, currently
Summit, Tooele and Wasatch counties -- 1.45%

(ii)  Multi county local health department with one rural
county, currently Weber/Morgan -- 4.35%

(iii)  Multi county local health department with three rural
counties, currently Bear River and Tri-County -- 13.04%

(iv)  Multi county local health department with four rural
counties, currently Southeast -- 17.39%

(v)  Multi county local health department with five rural
counties, currently Southwest -- 21.74%

(vi) Multi county local health department with six rural
counties, currently Central -- 26.09%

(b)  Population Factor:  Forty percent divided among the
local health departments based on the percentage of the total
state population living within the geographical boundaries of the
local health department according to the most current estimate
from the Governor's Office of Planning and Budget.

(c).  Square Mile Factor:  Twenty percent divided among
the local health departments according to the percentage of the
total square miles in the state lying within the geographical
jurisdiction of each local health department.

KEY:  health, local government, funding formula
October 30, 2008 26A-1-116
Notice of Continuation November 26, 2007
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R392.  Health, Epidemiology and Laboratory Services,
Environmental Services.
R392-510.  Utah Indoor Clean Air Act.
R392-510-1.  Authority.

(1)  This rule is authorized by Sections 26-1-30(2), 26-15-
12, and Title 26 Chapter 38.

(2)  This rule does not preempt other restrictions on
smoking that are otherwise allowed by law.

R392-510-2.  Definitions.
The definitions in Section 26-38-2 apply to this rule in

addition to the following:
(1)  "Agent" means the person to whom a building owner

has delegated the maintenance and care of the building.
(2)  "Area" means a three dimensional space.
(3)  "Building" means an entire free standing structure

enclosed by exterior walls.
(4)  "Building owner" means the person(s) who has an

ownership interest in any public or private building.
(5)  "Employer" means any individual, firm, corporation,

partnership, business trust, legal representative, or other
business entity which engages in any business, industry,
profession, or activity in this state and employs one or more
employees or who contracts with one or more persons, the
essence of which is the personal labor of such person or persons.

(6)  "Enclosed" means space between a floor and ceiling
which is designed to be surrounded on all sides at any time by
solid walls, screens, windows or similar structures (exclusive of
doors and passageways) which extend from the floor to the
ceiling.

(7)  "Executive Director" means the Executive Director of
the Utah Department of Health or his designee.

(8)  "Facility" means any part of a building, or an entire
building.

(9)  "HVAC system" means the collective components of
a heating, ventilation and air conditioning system.

(10)  "Local Health Officer" means the director of the
jurisdictional local health department as defined in Title 26A,
Chapter 1, or his designee.

(11)  "Nonsmoker" means a person who has not smoked a
tobacco product in the preceding 30 days.

(12)  "Operator" means a person who leases a place from
a building owner or controls, operates or supervises a place.

(13)  "Place" means any "place of public access", or
"publicly owned building or office", as defined in Title 26,
Chapter 38.

(14)  "Workplace" means any enclosed space, including a
vehicle, in which one or more individuals perform any type of
service or labor for consideration of payment under any type of
employment relationship.  This includes such places wherein
individuals gratuitously perform services for which individuals
are ordinarily paid.

R392-510-3.  Responsibility for Compliance.
Where this rule imposes a duty on a building owner, agent,

or operator, each is independently responsible to assure
compliance and each may be held liable for noncompliance.

R392-510-4.  Proprietor Right to Prohibit Smoking.
(1)  The owner, agent or operator of a place may prohibit

smoking anywhere on the premises.
(2)  The owner, agent or operator of a place may also

prohibit smoking anywhere outdoors on the premises.

R392-510-5.  Smoking Prohibited Entirely in Places of Public
Access and Publicly Owned Buildings and Offices.

Places listed in Section 26-38-2(1)(a) through (p) are
places of public access and smoking is prohibited in them except
as provided for in Section 26-38-3(2).

R392-510-6.  Requirements for Smoking Permitted Areas.
(1)  Any enclosed area where smoking is permitted must be

designed and operated to prevent exposure of persons outside
the area to tobacco smoke generated in the area.

(2)  If a lodging facility permits smoking as provided in
Section 26-38-3(2)(b) in designated smoking-allowed guest
rooms, or if a nursing home, assisted living facility, small health
care facility, or hospital with a certified swing-bed program
permits smoking as provided in Section 26-38-3(2)(b) in
designated smoking-allowed private residential sleeping rooms,
the facility's air handling system or systems must not allow air
from any smoking-allowed area to mix with air in or to be used
in:

(a)  any part of the facility defined as a place of public
access in Section 26-38-2(1);

(b)  another room designated as a non-smoking room; or
(c)  common areas of the facility, including dining areas,

lobby areas and hallways.
(d)  If an operator of a lodging facility chooses to modify

the status of a room from a smoking to a non- smoking room,
then the operator shall perform a full deep cleaning of the room.
The deep cleaning shall include cleaning of carpets, bedding,
drapes, walls, and any other object in the room which absorbs
smoking particles or smoking fumes.

(3)  A Class B and Class D private club licensed under
Title 32A, Chapter 5, Private Club Liquor Licenses, operating
and sharing air space with an adjoining place of public access as
of January 1, 1995 does not have to meet the requirements of
Subsection R392-510-6(1) if the adjoining place of public
access is in operation or construction footers were completed by
January 1, 1995.  This exemption is only effective before
January 1, 2009, at which time smoking is prohibited in Class
B and Class D private clubs.

(4)  Smoking may be permitted in vehicles that are
workplaces when not occupied by nonsmokers.

R392-510-7.  HVAC System Documentation.
(1)  If a building has a smoking-permitted area under

Section 26-38-3(2), the building owner must obtain and keep on
file a signed statement from an air balancing firm certified by
the Associated Air Balance Council or the National
Environmental Balancing Bureau, or an industrial hygienist
certified by the American Board of Industrial Hygiene that the
smoking permitted area meets the requirements of Subsections
R392-510-6(1).  If a building's HVAC System is altered in any
way, the building owner must obtain new certification on the
system.

(2)  The building owner must provide the information
required in Subsection R392-510-7(1) within three working
days upon request from the operator, executive director or local
health officer.

(3)  The operator must provide the information required in
Subsection R392-510-7(1)  within five working days upon the
request of the executive director or local health officer.

(4)  The building owner must provide the HVAC operation
specifications and maintenance guidelines to the HVAC
operation and maintenance personnel or contractor.  The
maintenance guidelines must include the manufacturer's
recommended procedures and time lines for maintenance of
HVAC system components.  If the manufacturer's recommended
procedures for operation and maintenance of the HVAC system
are not available, the building owner must obtain and use
guidelines developed by a mechanical engineer licensed by the
State of Utah who has expertise in the design and evaluation of
HVAC systems or by a mechanical contractor licensed by the
State of Utah who has expertise in the repair and maintenance
of HVAC systems.

(5)  The building owner must maintain HVAC inspection
and maintenance records or logs for the three previous years and
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must make them available to the operator, executive director or
local health officer within three working days of a request.

(6)  The operator must make the record or logs required in
Subsection R392-510-7(5) available to the executive director or
local health officer within five working days of a request.

(7)  The records or logs required in Subsection R392-510-
7(5) must include:

(a)  The specific maintenance and repair action taken, and
reasons for actions taken;

(b)  The name and affiliation of the individual performing
the work; and

(c)  The date of the inspection or maintenance activity.

R392-510-8.  Operation and Maintenance of HVAC Systems.
(1)  The building owner, agent, or operator of a place

where smoking is permitted under Section 26-38-3(2) shall
identify a person responsible for the operation and maintenance
of the HVAC system.

(2)  The building owner, agent, or operator of a place
where smoking is permitted under Section 26-38-3(2) must
maintain and operate the HVAC system to meet the
requirements of Subsections R392-510-6.

(3)  The building owner, agent, or operator of a place
where smoking is permitted under Section 26-38-3(2) must
cause the HVAC system components to be inspected, adjusted,
cleaned, and calibrated according to the manufacturer's
recommendations, or replaced as specified in the maintenance
guidelines required in Subsection R392-510-7(4).  The building
owner, agent, or operator's experience with the HVAC system
may establish that more frequent maintenance activities are
required.

(4)  Visual or olfactory observation is sufficient to
determine whether a smoking-permitted area meets the
requirements of Section R392-510-6.

R392-510-9.  Protection of Air Used for Ventilation.
(1)  Smoking is not permitted within 25 feet of any

entrance-way, exit, open window, or air intake of a building
where smoking is prohibited.

(2)  Ashtrays may be placed near entrances only if they
have durable and easily readable signage indicating that the
ashtray is provided for convenience only and the area around it
is not a smoking area.  The sign shall include a reference to the
25 foot prohibition.

(3)  An employer shall establish a policy to prohibit
employee smoking within 25 feet of any entrance-way, exit,
open window, or air intake of a building where smoking is
prohibited.

R392-510-10.  Educational and Cultural Activities Not
Exempted.

(1)  Educational facilities, as used in the Utah Indoor Clean
Air Act, means any facility used for instruction of people,
including preschools, elementary and middle schools, junior and
senior high schools.

(2)  Smoking is prohibited in facilities used by, vocational
schools, colleges and universities, and any other facility or
educational institution operated by a commercial enterprise or
nonprofit entity, including hotel, motel, and convention center
rooms, for the purpose of providing academic classroom
instruction, trade, craft, computer or other technical or
professional training, or instruction in dancing, artistic, musical
or other cultural skills as well as all areas supportive of
instruction including classrooms, lounges, lecture halls, study
areas and libraries.

R392-510-11.  Private Dwellings Which Are Places of
Employment.

(1)  A private dwelling is subject to these rules while an

individual who does not reside in the dwelling is engaged to
perform services in the dwelling on a regular basis is present.
This includes situations where an individual performs services
such as, but not limited to:

(a)  domestic services;
(b)  secretarial services for a home-based business; or
(c)  bookkeeping services for a home-based business.
(2)  In a private dwelling in which a business or service is

operated and into which the public enters for purposes related
to the business or service smoking is prohibited in the business
or service area during hours when the dwelling is open to the
public.

(3)  A private dwelling in which an individual is employed
on a nonregular basis only is not subject to these rules.  This
includes situations where individuals perform services such as:

(a)  baby-sitting services;
(b)  trade services for the owner of the dwelling or

individuals residing in the dwelling such as those services
performed by plumbers, electricians and remodelers;

(c)  emergency medical services;
(d)  home health services; and
(e)  part-time housekeeping services.

R392-510-12.  Signs and Public Announcements.
Signs required in this section must be easily readable and

must not be obscured in any way.  The words "No Smoking"
must be not less than 1.5 inches in height.  If the international
"No Smoking" symbol is used alone, it must be at least 4 inches
in diameter.

(1)  In a place where smoking is prohibited entirely, the
building owner, agent, or operator must conspicuously post a
sign using the words, "No smoking is permitted in this
establishment" or a similar statement, which shall also include
the international no-smoking symbol, on all entrances or in a
position clearly visible on entry into the place.

(2)  In a place where smoking is partially allowed, the
building owner, agent, or operator must conspicuously post a
sign using the words, "No smoking is permitted except in
designated areas" or a similar statement, which shall also
include the international no-smoking symbol, on all entrances
or in a position clearly visible on entry into the place.

(3)  In a place where smoking is allowed in its entirety, the
building owner, agent, or operator must conspicuously post a
sign using the words, "This establishment is a smoking area in
its entirety" or similar statement.

(4)  The building owner, agent, or operator must post a sign
at all smoking-permitted areas provided for under Section 26-
38-3(2)(a), (b), and (c).  The sign must have the words,
"smoking permitted" or similar wording and include the
international smoking symbol.

(5)  The building owner, agent, or operator must post a sign
inside the exit of all smoking-permitted areas, if the exit leads
to a smoking-prohibited area.  The sign must have the words,
"smoking not permitted beyond this point" or similar wording
and include the international no-smoking symbol.

(6)  In public lodging facilities that designate guest rooms
as smoking allowed, the building owner, agent, or operator must
conspicuously post a permanent sign on the smoking-allowed
guest room door and meet the requirements of R392-510-6(1)
and (2).

(7)  In nursing homes, assisted living facilities, small health
care facilities and hospitals with a certified swing-bed program
that designate private residential sleeping rooms as "smoking
allowed," the building owner, agent, or operator must
conspicuously post a permanent sign on the door and meet the
requirements of R392-510-6(1) and (2).

(8)  The building owner, agent, or operator of an airport
terminal, bus station, train station, or similar place must provide
announcements on a public address system as often as necessary
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but not less than four times per hour during the hours that the
place is open to the public, as follows:

(a)  If smoking is not permitted, the announcements shall
convey that the Utah Indoor Clean Air Act prohibits smoking in
the place.

(b)  If smoking is partially permitted, the announcements
shall convey that the Utah Indoor Clean Air Act requires
smokers to smoke only in those areas specifically designated for
smoking.

(9)  The building owner, agent, or operator of a sports
arena, convention center, special events center, concert hall or
other similar place must provide announcements on a public
address system prior to the beginning of any event, at
intermissions, at the conclusion of the event and any other break
in the program or event, as follows:

(a)  If smoking is not permitted, the announcements shall
convey that the Utah Indoor Clean Air Act prohibits smoking in
the place.

(b)  If smoking is partially permitted, the announcements
shall convey that the Utah Indoor Clean Air Act requires
smokers to smoke only in those areas specifically designated for
smoking.

(10)  The building owner, agent, or operator of a large
place, such as an airport, university, hotel or motel, or sports
arena may, in writing, request the assistance of the local health
officer to establish an effective signage and public
announcements plan.  The local health officer may cause the
plan to be modified at any time to protect nonsmokers from
being exposed to tobacco smoke.

(11)  Buildings that are places of worship operated by a
religious organization are not required to post signs.

R392-510-13.  Discrimination.
An employer may not discriminate or take any adverse

action against an employee or applicant because that person has
sought enforcement of the provisions of Title 26, Chapter 38,
Rule R392-510, the smoking policy of the workplace or
otherwise protests the smoking of others.

KEY:  public health, indoor air pollution, smoking,
ventilation
October 31, 2007 26-1-30(2)
Notice of Continuation April 23, 2007 26-15-1 et seq.

26-38-1
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-54.  Speech-Language Pathology Services.
R414-54-1.  Introduction and Authority.

(1)  This rule governs the provision of speech-language
pathology services.

(2)  This rule is authorized by Sections 26-18-3 and 26-18-
5.

(3)  As required by Section 26-18-3, the Department
provides these services in an efficient, economical manner,
safeguarding against unnecessary, unreasonable, or
inappropriate use of these services.

R414-54-2.  Definitions.
(1)  The definitions in the Speech-Language Pathology and

Audiology Licensing Act, Title 58, Chapter 41, apply to this
rule.

R414-54-3.  Services.
(1)  Speech-language pathology services are optional.
(2)  Speech-language pathology services are limited to

services described in the Speech-Language Pathology Services
Provider Manual.

(3)  The Speech-Language Pathology Services Provider
Manual specifies the reasonable and appropriate amount,
duration, and scope of the service sufficient to reasonably
achieve its purpose.

(4)  Speech-language pathology services may be provided
by licensed speech-language pathologists, or speech-language
pathology aides under the supervision of speech-language
pathologists.

R414-54-4.  Services for Individuals Eligible for Optional
Services.

(1)  An individual receiving speech-language pathology
services may receive speech-language pathology services as
described in the Speech-Language Pathology Provider Manual.

(2)  An individual receiving speech-language pathology
services must meet the criteria established in the Speech-
Language Pathology Provider Manual and obtain prior approval
if required.

R414-54-5.  Reimbursement.
Speech-language pathology services are reimbursed using

the fee schedule in the Utah Medicaid State Plan and
incorporated by reference in R414-1-5.

KEY:  Medicaid, speech-language pathology services
October 2, 2008 26-1-5
Notice of Continuation March 23, 2004 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-59.  Audiology-Hearing Services.
R414-59-1.  Introduction and Authority.

(1)  This rule governs the provision of audiology-hearing
services.

(2)  This rule is authorized by Sections 26-18-3 and 26-1-5.
(3)  As required by Section 26-18-3, the Department

provides these services in an efficient, economical manner,
safeguarding against unnecessary, unreasonable, or
inappropriate use of these services.

R414-59-2.  Definitions.
(1)  The definitions in the Speech-Language Pathology and

Audiology Licensing Act, Title 58, Chapter 41, apply to this
rule.

R414-59-3.  Services.
(1)  Audiology-hearing services are optional services.
(2)  Audiology-hearing services are limited to services

described in the Audiology Services Provider Manual.
(3)  The Audiology Services Provider Manual specifies the

reasonable and appropriate amount, duration, and scope of the
service sufficient to reasonably achieve its purpose.

(4)  Audiology-hearing services may be provided to an
individual only after being referred by a physician.  All
audiology-hearing services must be provided by a licensed
audiologist.

R414-59-4.  Services for Individuals Eligible for Optional
Services.

(1)  An individual receiving audiology-hearing services
may receive audiology services as described in the Audiology
Provider Manual.

(2)  An individual receiving audiology-hearing services
must meet the criteria established in the Audiology Provider
Manual and obtain prior approval if required.

R414-59-5.  Reimbursement.
Audiology services are reimbursed using the fee schedule

in the Utah Medicaid State Plan and incorporated by reference
in R414-1-5.

KEY:  Medicaid, audiology
October 2, 2008 26-1-5
Notice of Continuation November 22, 2005 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-504.  Nursing Facility Payments.
R414-504-1.  Introduction.

(1)  This rule adopts a case mix or severity based payment
system, commonly referred to as RUGS (Resource Utilization
Group System) for nursing facilities that are not ICF/MRs.  This
system reimburses facilities based on the case mix index of the
facility.  It also establishes rates for ICF/MR facilities.

(2)  This rule is authorized by Utah Code sections 26-1-5,
26-18-3, and 26-35a.

R414-504-2.  Definitions.
The definitions in R414-1-2 and R414-501-2 apply to this

rule.  In addition:
(1)  "Behaviorally complex resident" means a long-term

care resident with a severe, medically based behavior disorder,
including traumatic brain injury, dementia, Alzheimer's,
Huntington's Chorea, which causes diminished capacity for
judgment, retention of information or decision-making skills, or
a resident, who meets the Medicaid criteria for nursing facility
level of care and who has a medically-based mental health
disorder or diagnosis and has a high level resource use in the
nursing facility not currently recognized in the case mix.

(2)  "Case Mix Index" means a score assigned to each
facility based on the average of the Medicaid patients' RUGS
scores for that facility.

(3)  "Facility Case Mix Rate" means the rate the
Department issues to a facility for a specified period of time.
This rate utilizes the case mix index for a provider, labor wage
index application and other case mix related costs.

(4)  "FCP" means the Facility Cost Profile report filed by
the provider on an annual basis.

(5)  "Minimum Data Set" (MDS) means a set of screening,
clinical and functional status elements, including common
definitions and coding categories, that form the foundation of
the comprehensive assessment for all residents of long term care
facilities certified to participate in Medicaid.

(6)  "Nursing Costs" means the most current costs from the
annual FCP report reported on lines 070-012 Nursing Admin
Salaries and Wages; 070-013 Nursing Admin Tax and Benefits;
070-040 Nursing Direct Care Salaries and Wages; 070-041
Nursing Direct Care Tax and Benefits, and 070-050 Purchased
Nursing Services.

(7)  "Nursing facility" or "facility" means a Medicaid-
participating NF, SNF, or a combination thereof, as defined in
42 USC 1396r (a) (1988), 42 CFR 440.150 and 442.12 (1993),
and UCA 26-21-2(15).

(8)  "Patient day" means the care of one patient during a
day of service, excluding the day of discharge.

(9) "Property costs" means the fair rental value (FRV)
established by this rule.

(10)  "RUGS" means the 34 RUG identification system
based on the Resource Utilization Group System established by
Medicare to measure and ultimately pay for the labor, fixed
costs and other resources necessary to provide care to Medicaid
patients.  Each "RUG" is assigned a weight based on an
assessment of its relative value as measured by resource
utilization.

(11)  "RUGS score" means a total number based on the
individual RUGS derived from a resident's physical, mental and
clinical condition, which projects the amount of relative
resources needed to provide care to the resident.  RUGS is
calculated from the information obtained through the
submission of the MDS data.

(12)  "Sole community provider" means a facility that is not
an urban provider and is not within 30 paved road miles of
another existing facility and is the only facility:

(a)  within a city, if the facility is located within the

incorporated boundaries of a city; or
(b)  within the unincorporated area of the county if it is

located in an unincorporated area.
(13)(a)  "Urban provider" means a facility located in a

county which has a population greater than 90,000 persons.
(b)  "Rural provider" means a facility that is not an urban

provider.
(14)  "FRV Data Report" means a report that provides the

Department with information relating to capital improvements
to be included in the FRV calculation.

(15)  "Banked beds" means beds that have been taken off-
line by the provider, through the process defined by Utah
Department of Health, Bureau of Facility Licensing,
Certification, and Resident Assessment, to reduce the
operational capacity of the facility, but does not reduce the
licensed bed capacity.

(16)  "Bed Addition" means, as used in the fair rental value
calculation, a capitalized project that adds additional beds to the
facility.  This must be new and complete construction.  An
increase in total licensed beds and new construction costs
support a claim of additional beds.

(17)  "Bed Replacement" means, as used in the fair rental
value calculation, a capitalized project that furnishes a bed in
the place of another, previously existing, bed.  Room
remodeling is not a replacement of beds.  This must be new and
complete construction.

(18)  "Major Renovation" means, as used in the fair rental
value calculation, a capitalized project with a cost equal to or
greater than $500 per licensed bed.  A renovation extends the
life, increases the productivity, or significantly improves the
safety (such as by asbestos removal) of a facility as opposed to
repairs and maintenance which either restore the facility to, or
maintain it at, its normal or expected service life.  Vehicle costs
are not a major renovation capital expenditure.

R414-504-3.  Principles of Facility Case Mix Rates and
Other Payments.

The following principles apply to the payment of
freestanding and provider based nursing facilities for services
rendered to nursing care level I, II, and III Medicaid patients, as
defined in R414-502.  This rule does not affect the system for
reimbursement for intensive skilled Medicaid patient add-on
amounts.

(1)  Approximately 59% of total payments in aggregate to
nursing facilities for nursing care level I, II and III Medicaid
patients are based on a prospective facility case mix rate.  In
addition, these facilities shall be paid a flat basic operating
expense payment equal to approximately 29% of the total
payments.  The balance of the total payments will be paid in
aggregate to facilities as required by R414-504-3 based on other
authorized factors, including property and behaviorally complex
residents, in the proportion that the facility qualifies for the
factor.

(2)  Each quarter, the Department shall calculate a new
case mix index for each nursing facility.  The case mix index is
based on three months of MDS assessment data.  The newly
calculated case mix index is applied to a new rate at the
beginning of a quarter according to the following schedule:

(a)  January, February and March MDS assessments are
used for July 1 rates.

(b)  April, May and June MDS assessments are used for
October 1 rates.

(c)  July, August and September MDS assessments are used
for January 1 rates.

(d)  October, November and December MDS assessments
are used for April 1 rates.

(3)  MDS data is used in calculating each facility's case mix
index.  This information is submitted by each facility and, as
such, each facility is responsible for the accuracy of its data.
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The Department may exclude inaccurate or incomplete MDS
data from the calculation.

(4)  MDS assessments for recipients who are eligible for
the "Intensive Skilled" add-on are excluded from the case mix
calculation.  A facility with less than 20 percent of its total
census days as Medicaid days, as reported on its FCP or FRV
data report, is excluded from the state case mix average.  The
state average case mix index is used to set the rate for that
facility.

(5)  A facility may apply for a special add-on rate for
behaviorally complex residents by filing a written request with
the Division of Health Care Financing.  The Department may
approve an add-on rate if an assessment of the acuity and needs
of the patient demonstrates that the facility is not adequately
reimbursed by the RUGS score for that patient.  The rate is
added on for the specific resident's payment and is not subsumed
as part of the facility case mix rate.  Utah's Bureau of Health
Facility Licensure, Certification and Resident Assessment will
make the determination as to qualification for any additional
payment.  The Division of Health Care Financing shall
determine the amount of any add-on.

(6)  Property costs are paid separately from the RUGS rate.
(7) Property costs shall be calculated once per year, each

July 1, and reimbursed as a component of the facility rate based
on an FRV System.

(a)  Under this FRV system, the Department reimburses a
facility based on the estimated value of its capital assets in lieu
of direct reimbursement for depreciation, amortization, interest,
and rent or lease expenses.  The FRV system establishes a
nursing facility's bed value based on the age of the facility and
total square footage.

(i)  The initial age of each nursing facility used in the FRV
calculation is determined as of September 15, 2004, using each
facility's initial year of construction.

(ii)  The age of each facility is adjusted each July 1 to make
the facility one year older.

(iii)  The age is reduced for replacements, major
renovations, or additions placed into service since the facility
was built, as reported on the FRV Data Report, provided there
is sufficient documentation to support the historical changes.

(A)  If a facility adds new beds or replaces existing beds,
these beds are averaged into the age of the original beds to
arrive at the facility's age.  Bed additions and bed replacements
must be completed within a 24-month period and be reported on
an FRV Data Report for the reporting period used for the July
1 rate year.

(B)  If a facility completed a major renovation, the cost of
the project is represented by an equivalent number of new beds.

(I)  The renovation must have been completed during a 24-
month period and reported on an FRV Data Report for the
reporting period used for the July 1 rate year and be related to
the reasonable functioning of the nursing facility.  Renovations
unrelated to either the direct or indirect functioning of the
nursing facility shall not be used to adjust the facility's age.

(II)  The equivalent number of new beds is determined by
dividing the cost of the project by the accumulated depreciation
per bed of the facility's existing beds immediately before the
project.

(III)  The equivalent number of new beds is then subtracted
from the total actual beds.  The result is multiplied by the
difference in the year of the completion of the project and the
age of the facility, which age is based on the initial construction
year or the last reconstruction or renovation project.  The
product is then divided by the actual number of beds to arrive at
the number of years to reduce the age of the facility.

(b)  A nursing facility's fair rental value per diem is
calculated as follows:

As used in this subsection (b), "capital index" is the percent
change in the nursing home "Per bed or person, total cost" row

and "3/4" column as found in the two most recent annual R.S.
Means Building Construction Cost Data as adjusted by the
weighted average total city cost index for Salt Lake City, Utah.

(i)  The buildings and fixtures value per licensed bed is
$50,000, which is based upon a standard facility size of at least
450 square feet determined using the R.S. Means Building
Construction Cost Data adjusted by the weighted average total
city cost index for Salt Lake City, Utah.  To this $50,000 is
added 10% ($5,000) for land and 10% ($5,000) for movable
equipment.  Each nursing facility's total licensed beds are
multiplied by this amount to arrive at the "total bed value."  The
total bed value is trended forward by multiplying it by the
capital index and adding it to the total bed value to arrive at the
"newly calculated total bed value."  The newly calculated total
bed value is depreciated, except for the portion related to land,
at 1.50 percent per year according to the weighted age of the
facility.  The maximum age of a nursing facility shall be 35
years.  There shall be no recapture of depreciation.  The base
value per licensed bed is updated annually using the R.S. Means
Building Construction Cost Data as noted above.  Beginning
July 1, 2008, the 2007 base value per licensed bed is used for all
facilities, except facilities having completed a qualifying
addition, replacement or major renovation.  These qualifying
facilities have that year's base value per licensed bed used in
their FRV calculation until an additional qualifying addition,
replacement or major renovation project is completed and
reported, at which time the base value is updated again.

(ii)  A nursing facility's annual FRV is calculated by
multiplying the facility's newly calculated bed value times a
rental factor.  The rental factor is the sum of the 20-year
Treasury Bond Rate as published in the Federal Reserve
Bulletin using the average for the calendar year preceding the
rate year and a risk value of three percent.  Regardless of the
result produced in this subsection (ii), the rental factor shall not
be less than nine percent or more than 12 percent.

(iii)  The facility's annual FRV is divided by the greater of:
(A)  the facility's annualized actual resident days during the

cost reporting period; and
(B)  for rural providers, 65 percent of the annualized

licensed bed capacity of the facility and, for urban providers, 85
percent of the annualized licensed bed capacity of the facility.

(iv)  The FRV per diem determined under this fair rental
value system shall be no lower than $8.

(c)  A pass-through component of the rate is applied and is
calculated as follows:

(i)  The nursing facility's per diem real property tax and
real property insurance cost is determined by dividing the sum
of the facility's allowable real property tax and real property
insurance costs, as reported in the most recent FCP or FRV Data
Report, as applicable, by the facility's actual total patient days.

(ii)  For a newly constructed or newly certified facility that
has not submitted an FCP or FRV Data Report that would be
used in the rate period, the per diem real property tax and real
property insurance is the state average daily real property tax
and real property insurance cost of all facilities.

(8)  Newly constructed or newly certified facilities' case
mix component of the rate shall be paid using the average case
mix index.  This average case mix index remains in place until
sufficient MDS data exist for the facility to calculate the case
mix as described in R414-504-3(2).  At the following quarter's
rate setting, the Department shall issue a new case mix adjusted
rate.  The property payment to the facility is controlled by
R414-504-3(7).

(9)  An existing facility acquired by a new owner will
continue at the same case mix index and property cost payment
established for the facility under the previous ownership for the
remainder of the quarter.

(a)  The subsequent quarter's case mix index is established
using the prior ownership facility MDS data until sufficient
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MDS data exist for the facility to calculate the case mix as
described in R414-504-3(2).

(b)  The property component is calculated for the facility at
the beginning of the next state fiscal year, as noted in R414-504-
3(7).

(10)  A sole community provider that is financially
distressed may apply for a payment adjustment above the case
mix index established rate.  The maximum increase will be 7.5%
above the average of the most recent Medicaid daily rate for all
Medicaid residents in all freestanding nursing facilities in the
state.  The maximum duration of this adjustment is for no more
than a total of 12 months per facility in any five-year period.

(a)  The application shall propose what the adjustment
should be and include a financial review prepared by the facility
documenting:

(i)  the facility's income and expenses for the past 12
months; and

(ii)  specific steps taken by the facility to reduce costs and
increase occupancy.

(b)  Financial support from the local municipality and
county governing bodies for the continued operation of the
facility in the community is a necessary prerequisite to an
acceptable application.  The Department, the facility and the
local governing bodies may negotiate the amount of the
financial commitment from the governing bodies, but in no case
may the local commitment be less than 50% of the state share
required to fund the proposed adjustment.  Any continuation of
the adjustment beyond 6 months requires a local commitment of
100% of the state share for the rate increase above the base rate.
The applicant shall submit letters of commitment from the
applicable municipality or county, or both, committing to make
an intergovernmental transfer for the amount of the local
commitment.

(i)  If the governmental agency receives donations in order
to provide the financial contribution, it must document that the
donations are "bona fide" as set forth in 42 CFR 433.54.

(c)  The Department may conduct its own independent
financial review of the facility prior to making a decision
whether to approve a different payment rate.

(d)  If the Department determines that the facility is in
imminent peril of closing, it may make an interim rate
adjustment for up to 90 days.

(e)  The Department's determination shall be based on
maintaining access to services and maintaining economy and
efficiency in the Medicaid program.

(f)  If the facility desires an adjustment for more than 90
days, it must demonstrate that:

(i)  the facility has taken all reasonable steps to reduce
costs, increase revenue and increase occupancy;

(ii)  despite those reasonable steps the facility is currently
losing money and forecast to continue losing money; and

(iii)  the amount of the approved adjustment will allow the
facility to meet expenses and continue to support the needs of
the community it serves, without unduly enriching any party.

(g)  If the Department approves an interim or other
adjustment, it shall notify the facility when the adjustment is
scheduled to take effect and how much contribution is required
from the local governing bodies.  Payment of the adjustment is
contingent on the facility obtaining a fully executed binding
agreement with local governing bodies to pay the contribution
to the Department.

(h)  The Department may withhold or deny payment of the
interim or other adjustment if the facility fails to obtain the
required agreement prior to the scheduled effective date of the
adjustment.

(11)  A provider may challenge the rate set pursuant to this
rule using the appeal in R410-14. This applies to which rate
methodology is used as well as to the specifics of
implementation of the methodology.  A provider must exhaust

administrative remedies before challenging rates in any other
forum.

(12)  In developing payment rates, the Department may
adjust urban and non-urban rates to reflect differences in urban
and non-urban labor costs.  The urban labor costs
reimbursement cannot exceed 106% of the non-urban labor
costs.  Labor costs are as reported on the most recent FCP but
do not include FCP-reported management, consulting, director,
and home office fees.

(13)  The Department reimburses swing beds, transitional
care unit beds, and small health care facility beds that are used
as nursing facility beds, using the prior calendar year state-wide
average of the daily nursing facility rate.

(14)  Withholding of Title XIX payments
(a)  The Department may withhold Title XIX payments

from providers if:
(i)  there is a shortage in a resident trust account managed

by the facility;
(ii)  the facility fails to submit a complete and accurate FCP

as required by Utah State Plan Attachment 4.19-D, Section 332;
(iii)  the facility fails to submit timely, accurate Minimum

Data Set (MDS) data;
(iv)  the facility owes money to the Division of Health Care

Financing because of an overpayment, nursing care facility
assessment, civil money penalty, or other offset; or

(v)  the facility fails to respond within ten business days to
requests for information relating to desk review or audit findings
relating to the facility's submitted FCP or FRV Data Report.

(b)  For ongoing operations, the Department will provide
notice before withholding payments.  The Department and
provider may negotiate a repayment schedule acceptable to the
Department for monies owed to the Department listed in
subsection (a)(iv).  The repayment schedule may not exceed 180
days.

(c)  When the Department rescinds withholding of
payments to a facility, it will resume payments according to the
regular claims payment cycle.

R414-504-4.  Quality Improvement Incentive.
(1)  The incentive period is from July 1, 2008, through

June 30, 2009.
(2)  In order for a facility to qualify for any Quality

Improvement Incentive in subsections (3) or (4):
(a)  The Department must receive the application form and

all supporting documentation for that Incentive no later than
June 8 in the incentive period.  Failure to include all required
supporting documentation precludes a facility from
qualification.  Please note that a postmark is not sufficient, all
documentation must be physically received in the Department
by the June 8 deadline.

(b)  Facilities choosing to mail in applications and
supporting documentation are responsible to ensure that
documents are mailed to the correct address, as follows:

Via United States Postal Service
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service or Federal Express
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(c)  The facility must clearly mark and organize all

supporting documentation to facilitate review by Department
staff.

(3)(a)  Upon federal approval of the Nursing Care Facilities
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State Plan Amendment for the quality program outlined in this
subsection (3), funds in the amount of $1,000,000 shall be set
aside from the base rate budget annually to reimburse non-
ICF/MR facilities that have:

(i)  a meaningful quality improvement plan which includes
the involvement of residents and family;

(ii)  a demonstrated process of assessing and measuring that
plan;

(iii)  customer satisfaction surveys conducted by an
independent third-party in each quarter of the incentive period;

(iv)  a plan for culture change along with an example of
how the facility has implemented culture change;

(v)  an employee satisfaction program;
(vi)  no violations that are at an "immediate jeopardy" level,

as determined by the Department, at the most recent re-
certification survey and during the incentive period;

(vii)  a facility that receives a substandard quality of care
level F, H, I, J, K, or L during the incentive period is eligible for
only 50% of the possible reimbursement.  A facility receiving
substandard quality of care level F, H, I, J, K, or L in more than
one survey during the incentive period is ineligible for
reimbursement under this incentive.

(b)  The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.

(c)  If a facility seeks administrative review of the
determination of a survey violation, the incentive payment will
be withheld pending the final administrative adjudication.  If
violations are found not to have occurred, the incentive payment
will be paid to the facility.  If the survey findings are upheld, the
remaining incentive payments will be distributed to all
qualifying facilities.

(4)  Upon federal approval of the Nursing Care Facilities
State Plan Amendment for the quality program outlined in this
subsection (4) and in addition to the above incentive, funds in
the amount of $4,275,900 shall be set aside from the base rate
budget in state fiscal year 2009 for use in state fiscal year 2009
for the following quality improvement initiatives:

(a)  Incentive for facilities to purchase or enhance nurse
call systems.  Qualifying Medicaid providers may receive up to
$390.51 for each Medicaid certified bed.  The Medicaid
certified bed count used for each facility for this incentive is the
count in the facility as of July 1, 2008.

(i)  Qualifying criteria include the following:
(A)  The nurse call system that is compliant with approved

"Guidelines for Design and Construction of Health Care
Facilities."

(B)  The nurse call system does not primarily use overhead
paging; rather a different type of paging system is used.  The
paging system could include pagers, cell phones, Personal
Digital Assistant devices, hand-held radio, etc.  If radio
frequency systems are used, consideration should be given to
electromagnetic compatibility between internal and external
sources.

(C)  The nurse call system shall be designed so that a call
activated by a resident will initiate a signal distinct from the
regular staff call system and that can be turned off only at the
resident's location.

(D)  The signal shall activate an annunciator panel or
screen at the staff work area or other appropriate location, and
either a visual signal in the corridor at the resident's door or
other appropriate location, or staff pager indicating the calling
resident's name and/or room location, and at other areas as
defined by the functional program.

(E)  The nurse call system must be capable of tracking and
reporting response times, such as the length of time from the
initiation of the call to the time a nurse enters the room and
answers the call.

(ii)  A facility must purchase and implement the nurse call

system on or after July 1, 2006, and no later than June 8, 2009.
(iii)  A facility, with its application, must submit a detailed

description of the functionality of the nurse call system,
attesting to its meeting all of the above criteria.

(iv)  A facility, with its application, must submit detailed
supporting documentation of its nurse call system costs,
installation and training costs.

(v)  A facility, with its application, must submit proof of
purchase that includes receipts and invoices.

(b)  Incentive for facilities to purchase new patient lift
systems.  Qualifying Medicaid providers may receive up to $90
for each Medicaid certified bed.  The Medicaid certified bed
count used for each facility for this incentive is the count in the
facility as of July 1, 2008.

(i)  To qualify, a facility must, at a minimum, purchase one
new normal duty patient lift capable of lifting patients weighing
up to 450 pounds and one new heavy duty patient lift capable of
lifting patients weighing up to 1,000 pounds; or, two new heavy
duty patient lifts capable of lifting patients weighing up to 1,000
pounds.

(ii)  A facility, with its application, must submit a detailed
description of the lifts purchased.

(iii)  The patient lifts must be purchased and installed on or
after July 1, 2007, and no later than June 8, 2009.

(iv)  A facility, with its application, must submit proof of
purchase that includes receipts and invoices.

(c)  Incentive for facilities to purchase new patient bathing
systems.  Qualifying Medicaid providers may receive up to $110
for each Medicaid certified bed.  The Medicaid certified bed
count used for each facility for this incentive is the count in the
facility as of July 1, 2008.

(i)  To quality, a facility must, at a minimum, purchase one
new side-entry bathing system that allows the resident to enter
the bathing system without having to step over or be lifted into
the bathing area.

(ii)  A facility, with its application, must submit a detailed
description of the bathing system purchased.

(iii)  The bathing system must be purchased and installed
on or after July 1, 2007, and no later than June 8, 2009.

(iv)  A facility, with its application, must submit proof of
purchase that includes receipts and invoices.

(d)  A facility must clearly mark and organize all
supporting documentation to facilitate review by Department
staff.

(e)  A facility may not receive more than its documented
costs under these incentive programs.

R414-504-5.  Reimbursement for Intermediate Care
Facilities for the Mentally Retarded.

The following principles apply to the payment of
community-based intermediate care facilities for the mentally
retarded (ICF/MRs) that are licensed under Utah Code 26-21-
13.5:

(1)  The Department pays approximately 93% of the
aggregate payments to ICF/MRs based on a prospective flat rate
established in Utah State Plan Attachment 4.19-D.  The
Department pays the balance as a property cost component
calculated by the Fair Rental Value system pursuant to R414-
504-3.

(2)  The incentive period is from July 1, 2008, through
June 30, 2009.

(3)(a)  The Department shall set aside $200,000 annually
from the base rate budget for incentives to facilities.  In order
for a facility to qualify for an incentive:

(i)  The Department must receive the application form and
all supporting documentation for that incentive no later than
June 8 in the incentive period.  Failure to include all required
supporting documentation precludes a facility from
qualification.  Please note that a postmark is not sufficient, all
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documentation must be physically received by the June 8
deadline.

(ii)  Facilities choosing to mail in applications and
supporting documentation are in addition responsible to ensure
that documents are mailed to the correct address, as follows:

Via United States Postal Service
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service or Federal Express
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(iii)  The facility must clearly mark and organize all

supporting documentation to facilitate review by Department
staff.

(b)  In order to qualify for an incentive, a facility must
have:

(i)  a meaningful quality improvement plan which includes
the involvement of residents and family;

(ii)  a demonstrated means to measure that plan;
(iii)  customer satisfaction surveys conducted by an

independent third-party in each quarter of the incentive period;
and

(iv)  no violations, as determined by the Department, that
are at an "immediate jeopardy" level at the most recent re-
certification survey and during the incentive period.

(c)  The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.

(d)  If a facility seeks administrative review of a survey
violation, the incentive payment will be withheld pending the
final administrative determination.  If violations are found not
to have occurred at a severity level of "immediate jeopardy" or
higher, the incentive payment will be paid to the facility.  If the
survey findings are upheld, the Department shall distribute the
remaining incentive payments to all qualifying facilities.

KEY:  Medicaid
October 22, 2008 26-1-5
Notice of Continuation December 12, 2007 26-18-3

26-35a
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-8.  Exemptions From Child Care Licensing.
R430-8-1.  Legal Authority.
R430-8-2.  Purpose.

This rule defines what constitutes child care that is exempt
from regulation by the Utah Department of Health, Bureau of
Child Care Licensing.

R430-8-3.  Definitions.
(1)  "Parochial education institution" means an institution

that meets all of the following criteria:
(a)  operates as a substitute for, and gives the equivalent of,

instruction required in public schools for any grade from first
through twelfth grade;

(b)  has a governing board that actively supervises and
directs the educational curriculum used by the institution and
exercises oversight over the health and safety of the children in
the program;

(c)  is owned and operated by a religious institution that is
registered with the federal government as 501(c)(3) religious
organization;

(d)  is not directly funded at public expense;
(e)  does not receive:
(i)  child care subsidy funds, directly or indirectly, from the

Department of Workforce Services; or
(ii)  child care food program funds, directly or indirectly,

from the State Office of Education; and
(f)  does not provide instruction in the home in lieu of

instruction required in public schools for any grade from first
through twelfth grade.

(2)  "Private education institution" means an institution that
meets all of the following criteria:

(a)  operates as a substitute for, and gives the equivalent of,
instruction required in public schools for any grade from first
through twelfth grade;

(b)  has a governing board that actively supervises and
directs the educational curriculum used by the institution, and
exercises oversight over the health and safety of the children in
the program;

(c)  is not directly funded at public expense;
(d)  does not receive:
(i)  child care subsidy funds, directly or indirectly, from the

Department of Workforce Services; or
(ii)  child care food program funds, directly or indirectly,

from the State Office of Education; and
(e)  does not provide instruction in the home in lieu of

instruction required in public schools for any grade from first
through twelfth grade.

(3)  "Public school" means a school, including a charter
school, that is directly funded at public expense and is regulated
by a board of education governed by Title 53A, Chapter 3, Local
School Boards.

(4)  "Related children" means children for whom the child
care provider is the:

(a)  parent, legal guardian, or step-parent;
(b)  grandparent, step-grandparent, or great-grandparent;
(c)  sibling or step-sibling; or
(d)  aunt, uncle, step-aunt, step-uncle, great-aunt, or great-

uncle.

R430-8-4.  Care Not in Lieu of Parental Care.
(1)  The Department does not issue licenses for care that

meets all of the following:
(a)  the parent is physically present in the building where

the care is provided, at all times while the care is being
provided, and is near enough to reach his or her child to provide
care within five minutes if needed;

(b)  the duration of the care is less than four hours for any

individual child in any one day;
(c)  the program does not diaper children; and
(d)  the program does not prepare or serve meals to

children.

R430-8-5.  Care Under Other Government Oversight.
(1)  A license is not required for care provided at a facility

that is owned or operated by the federal government.
(2)  A license is not required for care provided by a

program that is owned or operated by the federal government.
(3)  A license is not required for care provided as part of a

summer camp that operates on federal land pursuant to a federal
permit.

(4)  A license is not required for care provided by an
organization that qualifies for tax exempt status under Section
501(c)(3) of the Internal Revenue Code, if:

(a)  the care is provided pursuant to a written agreement
with a local municipality or a county;

(b)  the local municipality or county provides oversight of
the program; and

(c)  all of the children in care are over age four.
(5)  A license is not required for care provided at a

residential support program that is licensed by the Department
of Human Services.

R430-8-6.  Mental Health Counseling.
A license is not required for group counseling of children

provided by a mental health therapist who is licensed to practice
in this state, as defined in Utah Code 58-60-102.

R430-8-7.  Relative Care.
The Department does not issue licenses or certificates to

persons who only care for related children.

R430-8-8.  Care in the Home of the Provider.
(1)  A license or certificate is not required for care

provided in the home of the provider for less than four hours per
day, or for fewer than five children in the home at one time.

(2)  The Department does not issue licenses or certificates
for care provided in the home of the provider on a sporadic
basis only.

R430-8-9.  Care Provided by an Educational Institution.
(1)  A license is not required for care provided by or at a

public school or as part of a course of study at a public school.
(2)  A license is not required for care provided at a public

or private institution of higher education if the care is provided
in connection with a course of study at the institution of higher
education.

(3)  A license is not required for:
(a)  care provided as part of a course of study at a private

education institution; or
(b)  care provided as part of a program administered by a

private education institution.
(4)  A license is not required for care provided by a

parochial education institution.

KEY:  child care facilities
November 1, 2008 26-39
Notice of Continuation June 16, 2004
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-50.  Residential Certificate Child Care.
R430-50-1.  Legal Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
This rule establishes standards for the operation and
maintenance of residentially certified child care providers who
care for one to eight children in their home.  It establishes
minimum requirements for the health and safety of children in
the care of residentially certified providers.

R430-50-2.  Definitions.
(1)  "Body fluid" means blood, urine, feces, vomit, mucus,

saliva, or breast milk.
(2)  "Certificate holder" means the person holding a

Department of Health child care certificate.
(3)  "Department" means the Utah Department of Health.
(4)  "Emotional abuse" means behavior that could impair

a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(5)  "Health care provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(6)  "Inaccessible to children" means:
(a)  locked, such as in a locked room, cupboard or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf more than 36 inches

above the floor; or
(e)  not in any location in a bathroom where a child could

reach, including by climbing on a toilet, bathtub, or counter.
(7)  "Infant" means a child aged birth through 11 months of

age.
(8)  "Infectious disease" means an illness that is capable of

being spread from one person to another.
(9)  "Over-the-counter medication" means medication that

can be purchased without a written prescription. This includes
herbal remedies.

(10)  "Parent" means the parent or legal guardian of a child
in care.

(11)  "Physical abuse" means causing nonaccidental
physical harm to a child.

(12)  "Preschooler" means a child aged 2 through 4, and 5
year olds who have not yet started kindergarten.

(13)  "Protective cushioning" means stationary play
equipment cushioning material that is approved by the American
Society for Testing and Materials or the Consumer Products
Safety Commission.  For example, sand, pea gravel, engineered
wood fibers, shredded tires, or unitary cushioning material, such
as rubber mats or poured rubber-like material.

(14)  "Protrusion hazard" means a component or piece of
hardware that could impale or cut a child if the child falls
against it.

(15)  "Provider" means the certificate holder or a substitute.
(16)  "Related children" means children for whom a

provider is the parent, legal guardian, step-parent, grandparent,
step-grandparent, great-grandparent, sibling, step-sibling, aunt,
step-aunt, great-aunt, uncle, step-uncle, or great-uncle.

(17)  "Sanitize" means to reduce the number of germs on a
surface to such a level that disease transmission by that surface
is unlikely.

(18)  "School age" means kindergarten and older age
children.

(19)  "Sexual abuse" means abuse as provided in Utah
Code, Section 76-5-404.1.

(20)  "Sexually explicit material" means any depiction of

sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(21)  "Sleeping equipment" means a cot, mat, crib,
bassinet, porta-crib, play pen, or bed.

(22)  "Stationary play equipment" means equipment such
as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when a child uses it.
Stationary play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(23)  "Strangulation hazard" means something on which a

child's clothes or something around a child's neck could become
caught on a component of playground equipment.  For example,
bolt ends that extend more than two threads beyond the face of
the nut, hardware configurations that form a hook or leave a gap
or space between components, and open "S" type hooks.

(24)  "Supervision" means the function of observing,
overseeing, and guiding a child or group of children.

(25)  "Substitute" means a person who assumes the
certificate holder's duties under this rule when the certificate
holder is not present.  This includes emergency substitutes.

(26)  "Toddler" means a child aged 12 months but less than
24 months.

(27)  "Unrelated children" means children who are not
related children.

(28)  "Use zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(29)  "Volunteer" means a person who provides direct care
to a child but does not receive direct or indirect compensation
for doing so.  A volunteer is not included in the provider to
child ratio.

R430-50-3.  Certificate Required.
(1)  A person must either be certified under this rule or

licensed under R430-90, if he or she:
(a)  provides care in lieu of care ordinarily provided by a

parent;
(b)  provides care for five or more unrelated children;
(c)  provides care for four or more hours per day;
(d)  has a regularly scheduled, ongoing enrollment; and
(e)  provides care for direct or indirect compensation.
(2)  The Department does not issue certificates, nor is a

certificate required for:
(a)  a person who cares for related children only; or
(b)  a person who provides care on a sporadic basis only.

R430-50-4.  Indoor Environment.
(1)  The certificate holder shall ensure that any building or

playground structure on the premises constructed prior to 1978
which has peeling, flaking, chalking, or failing paint is tested for
lead based paint. If lead based paint is found, the certificate
holder shall contact the local health department and follow all
required procedures for the remediation of the lead based paint
hazard.

(2)  There shall be a working toilet and a working
handwashing sink accessible to each non-diapered child in care.

(3)  Each school age child shall have privacy when using
the bathroom.

(4)  The home shall be ventilated by mechanical
ventilation, or by windows that open and have screens.

(5)  The certificate holder shall maintain the indoor
temperature between 65 and 82 degrees Fahrenheit.

(6)  The certificate holder shall maintain adequate light
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intensity for the safety of children and the type of activity being
conducted and shall keep the lighting equipment in good
working condition.

(7)  For certificate holders who receive an initial certificate
after 1 September 2008 there shall be at least 35 square feet of
indoor play space for each child, including the providers' related
children who are ages four through twelve and not counted in
the provider to child ratios.

(8)  Indoor space per child may include floor space used for
furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children;
(b)  for the care of children; or
(c)  to store children's materials.
(9)  Bathrooms, closets, hallways, and entryways are not

included when calculating indoor space for children's use.

R430-50-5.  Cleaning and Maintenance.
(1)  The certificate holder shall ensure that a clean and

sanitary environment is maintained.
(2)  The certificate holder shall take safe and effective

measures to prevent and eliminate the presence of insects,
rodents, and other vermin.

(3)  The certificate holder shall maintain ceilings, walls,
floor coverings, draperies, blinds, furniture, fixtures, and
equipment in good repair to prevent injury to children.

(4)  The certificate holder shall ensure that entrances, exits,
steps and outside walkways are maintained in a safe condition,
and free of ice, snow, and other hazards.

R430-50-6.  Outdoor Environment.
(1)  There shall be an outdoor play area for children that is

safely accessible to children.
(2)  For certificate holders who receive an initial certificate

after 1 September 2008, the outdoor play area shall have at least
40 square feet of space for each child using the space at one
time.

(3)  The outdoor play area shall be enclosed within a 4 foot
high fence or wall, or within a solid natural barrier that is at least
4 feet high if:

(a)  the certificate holder's home is located on a street with
a speed limit higher than 25 miles per hour, or within half a mile
of a street with a speed limit higher than 25 miles per hour; or

(b)  the certificate holder's home is located on a street with
more than two lanes of traffic, or within half a mile of a street
with more than two lanes of traffic.

(4)  If any of the following hazards exist, they must be
located behind a 4 foot high fence, wall, or solid barrier that
separates the hazard from the children's outdoor play area:

(a)  livestock on the certificate holder's property or within
50 yards of the certificate holder's property line;

(b)  a water hazard, such as a swimming pool, pond, ditch,
lake, reservoir, river, stream, creek, or animal watering trough,
on the certificate holder's property or within 100 yards of the
certificate holder's property line;

(c)  dangerous machinery, such as farm equipment, on the
certificate holder's property or within 50 yards of the certificate
holder's property line;

(d)  a drop-off of more than 5 feet on the certificate holder's
property or within 50 yards of the certificate holder's property
line; or

(e)  barbed wire within 30 feet of the children's play area.
(5)  The outdoor play area shall be free of poisonous plants,

harmful objects, toxic or hazardous substances, and standing
water.

(6)  When in use by children, the outdoor play area shall be
free of trash and animal excrement.

(7)  If a wading pool is used:
(a)  a provider must be at the pool supervising each child

whenever there is water in the pool;
(b)  diapered children must wear swim diapers and rubber

pants whenever they are in the pool;
(c)  the pool shall be emptied and sanitized after each use;

and
(d)  before each child in care uses the pool, the certificate

holder shall obtain parental permission for the child to use the
pool.

(8)  If there is a swimming pool on the premises that is not
emptied after each use:

(a)  a provider must be at the pool supervising each child
whenever a child in care is using the pool or has access to the
pool;

(b)  diapered children must wear swim diapers and rubber
pants whenever they are in the pool;

(c)  the certificate holder shall ensure that children are
protected from unintended access to the pool in one of the
following ways:

(i)  the pool is enclosed within a fence or other solid barrier
at least four feet high that is kept locked whenever the pool is
not in use by any child in care; or

(ii)  the pool has a properly working power safety cover
that meets ASTM Standard F1346, and the power safety cover
is in place whenever the pool is not in use by any child in care;

(d)  the certificate holder shall maintain the pool in a safe
manner;

(e)  the certificate holder shall meet all applicable state and
local laws and ordinances related to the operation of a
swimming pool;

(f)  if the pool is over six feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the certificate holder can demonstrate to the
Department to be equivalent to Red Cross certification, any time
any child in care has access to the pool; and

(g)  before each child in care uses the pool, the certificate
holder shall obtain parental permission for the child to use the
pool.

(9)  If there is a hot tub on the premises with water in it, the
certificate holder shall ensure that children in care are protected
from unintended access to the hot tub in one of the following
ways:

(a)  it shall have a properly working locking cover that is
kept locked whenever there is any child in care on the premises;
or

(b)  it shall be surrounded by a four foot fence.
(10)  If a fence is required in Subsections (3), (4) or (9)(b),

there shall be no gap greater than five inches in the fence, nor
shall any gap between the bottom of the fence and the ground be
greater than five inches.

(11)  Certificate holders who were issued a certificate prior
to 1 September 2008 who do not have a fence as required by
Subsections (3), (4), or (9)(b) shall have until 1 September 2011
to meet this requirement.

(12)  The outdoor play area shall have a shaded area to
protect each child from excessive sun and heat.

(13)  An outdoor source of drinking water, such as
individually labeled water bottles, or a pitcher of water and
individual cups that are taken outside, shall be available to each
child whenever the outside temperature is 75 degrees or higher.

(14)  If there is a trampoline on the premises that is
accessible to any child in care, the certificate holder shall ensure
compliance with the following requirements:

(a)  A provider must be at the trampoline supervising its
use whenever any child in care is on the trampoline.

(b)  Only one person at a time may use a trampoline.
(c)  No child in care shall be allowed to do somersaults or

flips on the trampoline.
(d)  The trampoline must have shock absorbing pads that

completely cover its springs, hooks, and frame.
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(e)  The trampoline must be placed at least 6 feet away
from any structure, including playground equipment, trees, and
fences.

(f)  There shall be no ladders near the trampoline.
(g)  No child in care shall be allowed to play under an

above ground trampoline when it is in use.
(h)  A parent of each child in care who uses the trampoline

shall sign a Department-approved permission form before his or
her child uses the trampoline.

(i)  The trampoline shall be placed over grass or six inches
of protective cushioning, which shall extend six feet from the
perimeter of the trampoline frame.

(15)  Outdoor stationary play equipment used by any child
in care shall be located over grass or 6" of protective
cushioning.  If sand, gravel, or shredded tires are used as
protective cushioning, the certificate holder shall ensure that the
material is periodically checked for compaction, and if
compacted, shall loosen the material to the required depth.

(16)  There shall be no openings of a size greater than 3-1/2
by 6-1/4 inches and less than 9 inches in diameter on any piece
of stationary play equipment where the feet of any child in care
whose head is entrapped in the opening cannot touch the
ground.

(17)  There shall be no protrusion hazard or strangulation
hazard in or adjacent to the use zone of any piece of stationary
play equipment.

(18)  There shall be no crush, shearing, or sharp edge
hazards in or adjacent to the use zone of any piece of stationary
play equipment.

(19)  The certificate holder shall ensure that outdoor play
areas and outdoor play equipment are maintained to protect each
child's safety.

R430-50-7.  Personnel.
(1)  The certificate holder and all substitutes must:
(a)  be at least 18 years of age; and
(b)  have knowledge of and comply with all applicable laws

and rules.
(2)  The certificate holder may make arrangements for a

substitute who is at least 18 years old and who is capable of
providing care, supervising children, and handling emergencies
in the absence of the certificate holder.

(3)  Substitutes who care for children an average of 10
hours per week or more shall meet the training, first aid and
CPR, and TB screening requirements of this rule.

(4)  In an unforeseeable emergency, such as a medical
emergency requiring immediate care at a hospital or at an urgent
care center or a lost child, the certificate holder may assign an
emergency substitute who has not had a criminal background
screening to care for the children.  The certificate holder may
use an emergency substitute for up to 24 hours for each
emergency event.

(a)  The emergency substitute shall be at least 18 years of
age.

(b)  The emergency substitute is not required to meet the
training, first aid and CPR, and TB screening requirements of
this rule.

(c)  The emergency substitute cannot be a person who has
been convicted of a felony or misdemeanor or has been
investigated for abuse or neglect by any federal, state, or local
government agency.  The emergency substitute must provide a
signed, written declaration to the certificate holder that he or she
is not disqualified under this subsection.

(d)  During the term of the emergency, the emergency
substitute may be counted as a provider for the purpose of
maintaining the required provider to child ratios.

(e)  The certificate holder shall make reasonable efforts to
minimize the time that the emergency substitute has
unsupervised contact with the children in care.

(5)  Any new non-emergency substitute or volunteer shall
receive orientation training prior to assuming caregiving duties.
Orientation training shall be documented in the individual's file
and shall include the following topics:

(a)  specific job responsibilities;
(b)  the certificate holder's emergency and disaster plan;
(c)  the current child care certificate rules found in Sections

R430-50-11 through 24;
(d)  introduction and orientation to the children in care;
(e)  a review of the information in the health assessment for

each child in care;
(f)  procedure for releasing children to authorized

individuals only;
(g)  proper clean up of body fluids;
(h)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(i)  obtaining assistance in emergencies; and
(j)  if the certificate holder accepts infants or toddlers for

care, orientation training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.
(6)  Substitutes who care for children an average of 10

hours per week or more and the certificate holder shall complete
a minimum of 10 hours of training each year, based on the
certificate date.  A minimum of 5 hours of the required annual
training shall be face-to-face instruction.

(a)  Documentation of annual training shall be kept in each
individual's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(b)  All non-emergency substitutes who begin employment
partway through the certificate year shall complete a
proportionate number of training hours based on the number of
months worked prior to the certificate renewal date.

(c)  Annual training hours shall include the following
topics at least once every two years:

(i)  a review of all of the current child care certificate rules
found in Sections R430-50-11 through 24;

(ii)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(iii)  principles of child growth and development, including
development of the brain; and

(iv)  positive guidance; and
(d)  if the certificate holder accepts infants or toddlers for

care, required training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.

R430-50-8.  Administration.
(1)  The certificate holder is responsible for all aspects of

the operation and management of the child care program.
(2)  The certificate holder shall comply with all federal,

state, and local laws and rules pertaining to the operation of a
child care program.

(3)  The certificate holder shall not engage in or allow
conduct that is adverse to the public health, morals, welfare, and
safety of the children in care.

(4)  The certificate holder shall take all reasonable
measures to protect the safety of each child in care.  The
certificate holder shall not engage in activity or allow conduct
that unreasonably endangers any child in care.

(5)  Either the certificate holder or a substitute with
authority to act on behalf of the certificate holder shall be
present whenever there is a child in care.

(6)  Each week, the certificate holder shall be present at the
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home at least 50% of the time that one or more children are in
care.

(7)  There shall be a working telephone in the home.  The
certificate holder shall inform the parents of each child in care
and the Department of any changes to the certificate holder's
telephone number within 48 hours of the change.

(8)  The certificate holder shall call the Department within
24 hours to report any fatality, hospitalization, emergency
medical response, or injury that requires attention from a health
care provider, unless an emergency medical transport was part
of a child's individualized medical treatment plan identified by
the parent. The certificate holder shall also mail or fax a written
report to the Department within five days of the incident.

(9)  The certificate holder shall train and supervise all
substitutes to:

(a)  ensure their compliance with this rule;
(b)  ensure they meet the needs of the children in care as

specified in this rule; and
(c)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.

R430-50-9. Records.
(1)  The certificate holder shall maintain on-site for review

by the Department during any inspection the following general
records:

(a)  documentation of the previous 12 months of semi-
annual fire drills and annual disaster drills as specified in R430-
50-10(7) and R430-50-10(9);

(b)  current animal vaccination records as required in
R430-50-22(2)(b);

(c)  a six week record of child attendance, as required in
R430-50-13(3);

(d)  all current variances granted by the Department;
(e)  a current local health department kitchen inspection;
(f)  an initial local fire department clearance for all areas of

the home being used for care;
(g)  approved initial "CBS/MIS Consent and Release of

Liability for Child Care" form for all providers, volunteers, and
each person age 12 and older who resides in the certificate
holder's home;

(h)  if the certificate holder has been certified for more than
a year, the most recent criminal background "Disclosure
Statement" which includes all providers, volunteers, and each
person age 12 and older who resided in the home of the
certificate holder at any time since the last certificate renewal;
and

(i)  if the certificate holder has been certified for more than
a year, the most recent "Request for Annual Renewal of
CBS/MIS Criminal History Information for Child Care" which
includes all providers, volunteers, and each person age 12 and
older who resided in the home of the certificate holder at any
time since the last certificate renewal.

(2)  The certificate holder shall maintain on-site for review
by the Department during any inspection the following records
for each enrolled child:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  date of enrollment;
(iv)  the parent's name, address, and phone number,

including a daytime phone number;
(v)  the names of people authorized by the parent to pick up

the child;
(vi)  the name, address and phone number of a person to be

contacted in the event of an emergency if a provider is unable to
contact the parent;

(vii)  child health information, as required in R430-50-
14(6); and

(viii)  current emergency medical treatment and emergency
medical transportation releases with the parent's signature;

(b)  current immunization records or documentation of a
legally valid exemption, as specified in R430-50-14(4) and (5);

(c)  a completed transportation permission form, if
transportation services are offered to any child in care; and

(d)  a six week record of medication permission forms, and
a six week record of medications actually administered, as
specified in R430-50-17(4) and R430-50-17(6)(f), if
medications are administered to any child in care.

(3)  The certificate holder shall maintain on-site for review
by the Department during any inspection the following records
for the certificate holder and each non-emergency substitute:

(a)  results of an initial TB screening, as required in R430-
50-16(10) and (11);

(b)  orientation training documentation for all non-
emergency substitutes as required in R430-50-7(5);

(c)  annual training documentation for the past two years,
for the certificate holder and all non-emergency substitutes, as
required in R430-50-7(6)(a); and

(d)  current first aid and CPR certification, as required in
R430-50-10(2) and R430-50-20(3)(d).

(4)  The certificate holder shall maintain on-site for review
by the Department during any inspection orientation training
documentation for each volunteer as required in R430-50-7(5).

(5)  The certificate holder shall ensure that information in
any child's file is not released without written parental
permission.

R430-50-10.  Emergency Preparedness.
(1)  The certificate holder shall post the home's street

address and emergency numbers, including ambulance, fire,
police, and poison control, near the telephone.

(2)  The certificate holder and all substitutes who care for
children an average of 10 hours per week or more shall maintain
a current Red Cross, American Heart Association, or equivalent
first aid and infant and child CPR certification.

(3)  The certificate holder shall maintain first aid supplies
in the home, including at least antiseptic, band-aids, and
tweezers.

(4)  The certificate holder shall have an emergency and
disaster plan which shall include at least the following:

(a)  procedures for responding to medical emergencies and
serious injuries that require treatment by a health care provider;

(b)  procedures for responding to fire, earthquake, flood,
power failure, and water failure;

(c)  the location of and procedure for emergency shut off
of gas, electricity, and water;

(d)  procedures to be followed if a child is missing;
(e)  the name and phone number of a substitute to be called

in the event the certificate holder must leave the home for any
reason; and

(f)  an emergency relocation site where children will be
housed if the certificate holder's home is uninhabitable.

(5)  The certificate holder shall ensure that the emergency
and disaster plan is followed in the event of an emergency.

(6)  The certificate holder shall conduct fire evacuation
drills semi-annually.  Drills shall include complete exit of all
children and staff from the home.

(7)  The certificate holder shall document all fire drills,
including:

(a)  the date and time of the drill;
(b)  the number of children participating;
(c)  the total time to complete the evacuation; and
(d)  any problems encountered.
(8)  The certificate holder shall conduct drills for disasters

other than fires at least once every 12 months.
(9)  The certificate holder shall document all disaster drills,

including:
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(a)  the type of disaster, such as earthquake, flood,
prolonged power outage, or tornado;

(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(10)  The certificate holder shall vary the days and times on

which fire and other disaster drills are held.

R430-50-11.  Supervision and Ratios.
(1)  The certificate holder or a substitute shall be physically

present on-site and provide care and direct supervision of each
child at all times, both indoors and outdoors.  Direct care and
supervision of each child includes:

(a)  awareness of and responsibility for each child in care,
including being near enough to intervene if needed; and

(b)  monitoring of each sleeping infant in one of the
following ways:

(i)  by placing each infant for sleep in a location where the
infant is within sight and hearing of a provider;

(ii)  by in person observation of each sleeping infant at
least once every 15 minutes; or

(iii)  by using a Department-approved infant sleep
monitoring device.

(2)  A provider shall actively supervise each child during
outdoor play to minimize the risk of injury to a child.  A
provider may allow only school age children to play outdoors
while the provider is indoors, if:

(a)  a provider can hear the children playing outdoors; and
(b)  the children playing outdoors are in an area completely

enclosed within a 4 foot high fence or wall, or a solid natural
barrier that is at least 4 feet high.

(3)  The certificate holder may permit a child to participate
in supervised out of the home activities without the certificate
holder if:

(a)  the certificate holder has prior written permission from
the child's parent for the child's participation; and

(b)  the certificate holder has clearly assigned the
responsibility for the child's whereabouts and supervision to a
responsible adult who accepts responsibility for the care and
supervision of the child throughout the period of the out of
home activity.

(4)  The maximum allowed number of children in care at
any one time is eight children, including no more than two
children under the age of two.  The number of children in care
includes the providers' own children under the age of four.

(5)  The total number of children in care may be further
limited based on square footage, as found in Subsection R430-
50-4(7) through (9).

R430-50-12.  Injury Prevention.
(1)  The certificate holder shall ensure that the home,

outdoor play area, toys, and equipment are maintained and used
in a safe manner to prevent injury to children.

(2)  The certificate holder shall ensure that the indoor
environment is free of tripping hazards such as unsecured
flooring or cords.

(3)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that a child could pull
down on himself or herself.

(4)  The following items shall be inaccessible to each child
in care:

(a)  firearms, ammunition, and other weapons on the
premises. Firearms shall be stored separately from ammunition,
in a locked cabinet or area, unless the use is in accordance with
the Utah Concealed Weapons Act, or as otherwise allowed by
law;

(b)  tobacco, open containers of alcohol, illegal substances,
and sexually explicit material;

(c)  when in use:  portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames;
(h)  sharp objects, edges, corners, or points which could cut

or puncture skin;
(i)  for children age 4 and under, ropes and cords long

enough to encircle a child's neck, such as those found on
window blinds or drapery cords;

(j)  for children age 4 and under, empty plastic bags large
enough for a child's head to fit inside, latex gloves, and
balloons; and

(k)  for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of
less than 1-1/4 inch and a length of less than 2-1/4 inches.

(5)  The certificate holder shall ensure that all toxic or
hazardous chemicals are stored in a container labeled with its
contents.

(6)  Electrical outlets and surge protectors accessible to
children age four and younger shall have protective caps or
safety devices when not in use.

(7)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(8)  High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

R430-50-13.  Parent Notification and Child Security.
(1)  The certificate holder shall either post or, upon

enrollment, give each parent a copy of the Department's child
care guide.

(2)  At all times when their child is in care, parents shall
have access to those areas of the certificate holder's home and
outdoor area that are used for child care.

(3)  The certificate holder shall ensure that a daily
attendance record is maintained to document each enrolled
child's attendance.

(4)  Only parents or persons with written authorization
from the parent may pick up any child. In an emergency, a
provider may accept verbal authorization if the provider can
confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(5)  The certificate holder shall ensure that parents are
informed of every incident, accident, or injury involving their
child within 24 hours of occurrence.

(6)  In the case of a life threatening incident or injury to a
child, or an incident or injury that poses a threat of the loss of
vision, hearing, or a limb, a provider shall contact emergency
personnel immediately, before contacting the parent. If the
parent cannot be reached after emergency personnel have been
contacted, a provider shall attempt to contact the child's
emergency contact person.

(7)  If a child is injured and the injury appears serious but
not life threatening, a provider shall contact the parent
immediately.

R430-50-14.  Child Health.
(1)  The certificate holder shall ensure that no child is

subjected to physical, emotional, or sexual abuse while in care.
(2)  All providers shall follow the reporting requirements

for witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of tobacco, alcohol, illegal substances, or
sexually explicit material on the premises or in vehicles used to
transport children is prohibited any time that a child is in care.

(4)  The certificate holder shall not enroll any child for care
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without documentation of:
(a)  proof of current immunizations, as required by Utah

law;
(b)  proof of receiving at least one dose of each required

vaccine prior to enrollment, and a written schedule to receive all
subsequent required vaccinations; or

(c)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(5)  The certificate holder shall not shall not provide
ongoing care to a child without documentation of:

(a)  proof of current immunizations as required by Utah
law; or

(b)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(6)  The certificate holder shall not admit any child for care
without the following written health information from the
parent:

(a)  allergies;
(b)  food sensitivities;
(c)  acute and chronic medical conditions;
(d)  instructions for special or non-routine daily health care;
(e)  current medications; and,
(f)  any other special health instructions for the certificate

holder.
(7)  The certificate holder shall ensure that each child's

parent reviews, updates, and signs or initials the child's health
information at least annually.

R430-50-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The certificate holder shall ensure that his or her meal

service complies with local health department food service
regulations.

(b)  The current week's menu shall be available for parent
review.

(2)  The certificate holder shall ensure that each child in
care is offered a meal or a snack at least once every three hours.

(3)  Providers shall serve each child's food on dishes,
napkins, or sanitary high chair trays, except for individual
serving size items, such as crackers, if they are placed directly
in the child's hands.  The provider shall not place food on a bare
table.

(4)  The certificate holder shall ensure that food and drink
brought in by parents for an individual child's use is labeled
with the child's name, and refrigerated if needed.

R430-50-16. Infection Control.
(1)  All providers and volunteers shall wash their hands

with soap and running water at the following times:
(a)  before handling or preparing food or bottles;
(b)  before and after eating meals and snacks or feeding a

child;
(c)  after diapering each child;
(d)  after using the toilet or helping a child use the toilet;
(e)  after coming into contact with any body fluid,

including breast milk;
(f)  after playing with or handling animals;
(g)  when coming in from outdoors; and
(h)  before administering medication.
(2)  The certificate holder shall ensure that each child

washes his or her hands with soap and running water at the
following times:

(a)  before and after eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with any body fluid;
(d)  after playing with animals; and
(e)  when coming in from outdoors.
(3)  During outdoor play time, the requirements of

Subsections (1) and (2) may be met by having each provider,

volunteer, and child clean his or her hands with individual
disposable wet wipes and hand sanitizer.

(4)  The certificate holder shall ensure that toilet paper is
accessible to each child, and that it is kept in a dispenser.

(5)  The certificate holder shall ensure that children are
taught proper hand washing techniques, and shall oversee hand
washing whenever possible.

(6)  Personal hygiene items such as toothbrushes, or combs
and hair accessories that are not sanitized between each use,
shall not be shared by children or used by a provider on more
than one child.  Each child's items shall be stored so that they do
not touch another child's items.

(7)  The certificate holder shall ensure that all washable
toys and materials are cleaned and sanitized after each 5 days of
use, or more often if needed.

(8)  Stuffed animals, cloth dolls, and dress-up clothes must
be machine washable. Pillows must be machine washable, or
have removable covers that are machine washable. The
certificate holder shall ensure that all stuffed animals, cloth
dolls, dress-up clothes, and pillows or covers are washed after
each 5 days of use, or more often if needed.

(9)  If a water play table or tub is used, the certificate
holder shall ensure that the table or tub is washed and sanitized
daily, and that each child washes his or her hands prior to
engaging in the activity.

(10)  All providers who provide care an average of 10
hours or more each week shall be tested for tuberculosis (TB)
using a testing method and follow-up that is acceptable to the
Department.  Testing shall take place prior to certification, and
for each substitute within two weeks of assuming duties.

(11)  If the TB test is positive, the person shall provide
documentation from a health care provider detailing:

(a)  the reason for the positive reaction;
(b)  whether the person is contagious; and
(c)  if needed, how the person is being treated.
(12)  Persons with contagious TB shall not work with,

assist with, or be present with any child in care.
(13)  An individual having a medical condition which

contra-indicates a TB test must provide documentation from a
health care provider indicating the individual is exempt from
testing, with an associated time frame, if applicable.  The
certificate holder shall maintain this documentation in the
individual's file.

(14)  A provider shall promptly change a child's clothing
if the child has a toileting accident.

(15)  If a child's clothing is wet or soiled from any body
fluid, the certificate holder shall ensure that:

(a)  the clothing is washed and dried; or
(b)  the clothing is placed in a leakproof container, labeled

with the child's name, and returned to the parent.
(16)  If a child uses a potty chair, the certificate holder

shall ensure that it is cleaned and sanitized after each use.
(17)  Except for diaper changes, which are covered in

Section R430-50-23, and children's clothing that is soiled from
a toileting accident, which is covered in Subsection R430-50-
16(15), the certificate holder shall ensure that the following
precautions are taken when cleaning up blood, urine, feces,
vomit, and breast milk.

(a)  The person cleaning up the substance shall wear
waterproof gloves;

(b)  the surface shall be cleaned using a detergent solution;
(c)  the surface shall be rinsed with clean water;
(d)  the surface shall be sanitized;
(e)  if disposable materials such as paper towels or other

absorbent materials are used to clean up the body fluid, they
shall be disposed of in a leakproof plastic bag;

(f)  if non-disposable materials, such as a cleaning cloth,
mop, or re-usable rubber gloves are used to clean up the body
fluid, they shall be washed and sanitized before reuse; and
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(g)  the person cleaning up the fluid shall wash his or her
hands after cleaning up the body fluid.

(18)  The certificate holder shall ensure that any child who
is ill with an infectious disease is separated from any other
children in care in a safe, supervised location.

(19)  The certificate holder shall ensure that a parent of any
child who becomes ill after arrival is contacted as soon as the
illness is observed or suspected.

(20)  The certificate holder shall ensure that the parents of
every child in care are informed when any person in the home
or child in care has an infectious disease or parasite.  Parents
shall be notified the day the infectious disease or parasite is
discovered.

R430-50-17.  Medications.
(1)  Only a provider trained in the administration of

medications may administer medication to a child in care.
(2)  All over-the-counter and prescription medications

shall:
(a)  be labeled with the child's name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(3)  The certificate holder shall ensure that all non-

refrigerated over-the-counter and prescription medication is
inaccessible to children.  The certificate holder shall ensure that
all refrigerated over-the-counter and prescription medication is
placed in a waterproof container to avoid contamination
between food and medication.

(4)  The certificate holder shall have a written medication
permission form completed and signed by the parent prior to the
administering of any over-the-counter or prescription
medication brought in by a parent for his or her child.  The
permission form must include:

(a)  the name of the medication;
(b)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and
(c)  the parent signature and the date signed.
(5)  If the certificate holder keeps over-the-counter

medication that is not brought in by a parent for his or her
child's use, the medication shall not be administered to any child
without prior parental consent for each instance it is given.  The
consent must be either:

(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent signs
upon picking up the child.

(6)  When administering medication, the person
administering the medication shall:

(a)  wash his or her hands;
(b)  if the parent supplies the medication, check the

medication label to confirm the child's name;
(c)  if the parent supplies the medication, compare the

instructions on the parent release form with the directions on the
prescription label or product package to ensure that a child is
not given a dosage larger than that recommended by the health
care provider or the manufacturer;

(d)  if the certificate holder supplies the medication, check
the product package to ensure that a child is not given a dosage
larger than that recommended by the manufacturer;

(e)  administer the medication; and
(f)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.

(7)  The certificate holder shall ensure that any adverse
reaction to a medication or any error in administration is
reported to the parent immediately upon recognizing the error
or reaction, or after notifying emergency personnel if the
reaction is life threatening.

(8)  The certificate holder shall not keep medications in the
home for any child who is no longer enrolled.

R430-50-18.  Napping.
(1)  The certificate holder shall ensure that children in care

are offered a daily opportunity for rest or sleep in an
environment that provides a low noise level and freedom from
distractions.

(2)  If the certificate holder has a scheduled nap time for
children, it shall not exceed two hours daily.

(3)  Sleeping equipment may not block exits at any time.

R430-50-19.  Child Discipline.
(1)  The certificate holder shall inform non-emergency

substitutes, parents, and children of the certificate holder's
behavioral expectations for children.

(2)  Providers and volunteers may discipline children using
positive reinforcement and redirection, and by setting clear
limits that promote a child's ability to become self-disciplined.

(3)  A provider may use gentle, passive restraint with a
child only when it is needed to stop the child from injuring
himself or herself or others or from destroying property.

(4)  Disciplinary measures shall not include any of the
following:

(a)  any form of corporal punishment such as hitting,
spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (3) above;

(c)  shouting at any child;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-50-20. Activities.
(1)  The certificate holder shall offer daily activities to

support each child's healthy physical, social-emotional, and
cognitive-language development.

(2)  The certificate holder shall ensure that the toys and
equipment necessary to carry out the activities are accessible to
children.

(3)  If off-site activities are offered:
(a)  the certificate holder shall obtain parental consent for

off-site activities in advance;
(b)  the certificate holder shall accompany the children and

shall take a copy of each child's admission form as specified in
R430-50-9(2)(a).

(c)  the certificate holder shall maintain required provider
to child ratios and direct supervision during the activity;

(d)  at least one provider present shall have a current Red
Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification; and

(e)  the certificate holder shall ensure that there is a way for
each provider, volunteer, and child to wash his or her hands as
specified in R430-50-16(1) and (2).  If there is no source of
running water, providers, volunteers, and children may clean
their hands with individual disposable wet wipes and hand
sanitizer.

(4)  If off-site swimming activities are offered, providers
shall remain with the children during the activity, and lifeguards
and pool personnel shall not count toward the provider to child
ratio.
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R430-50-21.  Transportation.
(1)  Any vehicle used for transporting any child in care

shall:
(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  be maintained in a safe condition and have a current
vehicle registration and safety inspection;

(d)  be maintained in a clean condition; and
(e)  maintain temperatures between 60-90 degrees

Fahrenheit when in use;
(2)  The adult transporting any child in care shall:
(a)  have and carry with him or her a current valid Utah

driver's license, for the type of vehicle being driven, whenever
he or she is transporting any child in care;

(b)  have with him or her a copy of each child's admission
form as specified in R430-50-9(2)(a);

(c)  ensure that each child in care being transported is
wearing an appropriate individual safety restraint;

(d)  ensure that each child is always attended by an adult
while in the vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and

(g)  ensure that the vehicle is locked during transport.

R430-50-22.  Animals.
(1)  The certificate holder shall inform parents of the types

of animals permitted on the premises.
(2)  The certificate holder shall ensure that all animals on

the premises and accessible to any child in care :
(a)  are clean and free of obvious disease or health

problems that could adversely affect any child in care; and
(b)  have current vaccinations for all vaccine preventable

diseases that are transmissible to humans.  The certificate holder
shall have documentation of the vaccinations.

(3)  The certificate holder shall ensure that there is no
animal on the premises that has a history of dangerous,
attacking, or aggressive behavior, or a history of biting even one
person.

(4)  The certificate holder shall ensure that no child in care
assists with the cleaning of animals or animal cages, pens, or
equipment.

(5)  The certificate holder shall ensure that there is no
animal or animal equipment in food preparation or eating areas
during food preparation or eating times.

(6)  The certificate holder shall ensure that no child in care
handles reptiles or amphibians while in care.

R430-50-23.  Diapering.
If children in care are diapered on the premises, the

following applies:
(1)  The diapering area shall not be located in a food

preparation or eating area.
(2)  Children shall not be diapered directly on the floor, or

on any surface used for another purpose.
(3)  The diapering surface shall be smooth, waterproof, and

in good repair.
(4)  A provider shall clean and sanitize the diapering

surface after each diaper change, or use a disposable non-
permeable diapering surface that is thrown away after each
diaper change.

(5)  The provider shall wash his or her hands after each
diaper change.

(6)  The provider shall place soiled disposable diapers in a
container that has a plastic lining and a tightly fitting lid, or
place soiled diapers directly in an outdoor garbage container that

has a tightly fitting lid or is inaccessible to children.
(7)  A provider shall daily clean and sanitize indoor

containers where soiled diapers are placed.
(8)  If cloth diapers are used:
(a)  they shall not be rinsed at the facility; and
(b)  after a diaper change, the provider shall place the cloth

diaper directly into a leakproof container that is inaccessible to
any child and labeled with the child's name, or a leakproof
diapering service container.

(9)  The certificate holder shall ensure that each child's
diaper is checked at least once every two hours, and that each
child's diaper is changed promptly if it is wet or soiled.  If a
child is napping at the end of a two-hour period, the child's
diaper must be checked when the child awakes.

R430-50-24.  Infant and Toddler Care.
If the certificate holder cares for infants or toddlers, the

following applies:
(1)  If an infant is not able to sit upright and hold his or her

own bottle, a provider shall hold the infant during bottle
feeding. Bottles shall not be propped.

(2)  A provider shall clean and sanitize high chair trays
prior to each use.

(3)  A provider shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter.  A provider shall cut solid
foods for toddlers into pieces no larger than 1/2 inch in
diameter.

(4)  If there is more than one infant or toddler in care, baby
food, formula, and breast milk for each child that is brought
from home must be labeled with the child's name or another
unique identifier.

(5)  Baby food, formula, and breast milk that is brought
from home for an individual child's use must be:

(a)  kept refrigerated if needed; and
(b)  discarded within 24 hours of preparation or opening,

except that powdered formula or dry foods which are opened,
but are not mixed, are not considered prepared.

(6)  The certificate holder shall ensure that formula and
milk, including breast milk, is discarded after each feeding, or
within two hours of initiating a feeding.

(7)  To prevent burns, a provider shall shake each heated
bottle and test it for temperature before the bottle is fed to a
child.

(8)  If there is more than one infant or toddler in care,
pacifiers and bottles shall be:

(a)  labeled with each child's name or another unique
identifier; or

(b)  washed and sanitized after each individual use, before
use by another child.

(9)  The certificate holder shall ensure that only one infant
or toddler occupies any one piece of equipment, such as a crib,
playpen, stroller, or swing, at any time, unless the equipment
has individual seats for more than one child.

(10)  The certificate holder shall ensure that infants sleep
in equipment designed for sleep, such as a crib, bassinet, porta-
crib or play pen. The certificate holder shall ensure that infants
are not placed to sleep on mats or cots, or in bouncers, swings,
car seats, or other similar pieces of equipment, unless the
certificate holder has written permission from the infant's parent.

(11)  The certificate holder shall ensure that each crib used
by a child in care:

(a)  has a tight fitting mattress;
(b)  has slats spaced no more than 2-3/8 inches apart;
(c)  has at least 20 inches from the top of the mattress to the

top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
cannot sit up without assistance; and

(d)  does not have strings, cords, ropes, or other
entanglement hazards strung upon the crib rails or within reach
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of the child.
(12)  The certificate holder shall ensure that infants are not

placed on their stomachs for sleeping, unless there is
documentation from a health care provider for treatment of a
medical condition.

(13)  The certificate holder shall ensure that each infant and
toddler is allowed to follow his or her own pattern of sleeping
and eating.

(14)  Infant walkers with wheels are prohibited.
(15)  The certificate holder shall ensure that infants and

toddlers do not have access to objects made of styrofoam.
(16)  The certificate holder shall ensure that a provider

responds as promptly as possible to infants and toddlers who are
in emotional distress due to conditions such as hunger, fatigue,
wet or soiled diapers, fear, teething, or illness.

(17)  The certificate holder shall ensure that awake infants
and toddlers receive positive physical stimulation and positive
verbal interaction with a provider at least once every 20 minutes.

(18)  The certificate holder shall ensure that awake infants
and toddlers are not confined for more than 30 minutes in one
piece of equipment, such as swings, high chairs, cribs, play
pens, or other similar pieces of equipment.

(19)  The certificate holder shall ensure that mobile infants
and toddlers have freedom of movement in a safe area.

(20)  To stimulate their healthy development, there shall be
safe toys accessible to infants and toddlers.  The certificate
holder shall ensure that there are enough toys for each child in
the group to be engaged in play with toys.

(21)  The certificate holder shall ensure that all toys used
by infants and toddlers are cleaned and sanitized:

(a)  weekly;
(b)  after being put in a child's mouth; and
(c)  after being contaminated by any body fluid.

KEY:  child care facilities
September 1, 2008 26-39
Notice of Continuation June 6, 2008
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R432.  Health, Health Systems Improvement, Licensing.
R432-270.  Assisted Living Facilities.
R432-270-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-270-2.  Purpose.
This rule establishes the licensing and operational

standards for assisted living facilities Type I and Type II.
Assisted living is intended to enable persons experiencing
functional impairments to receive 24-hour personal and health-
related services in a place of residence with sufficient structure
to meet the care needs in a safe manner.

R432-270-3.  Definitions.
(1)  The terms used in these rules are defined in R432-1-3.
(2)  In addition:
(a)  "Assessment" means documentation of each resident's

ability or current condition in the following areas:
(i)  memory and daily decision making ability;
(ii)  ability to communicate effectively with others;
(iii)  physical functioning and ability to perform activities

of daily living;
(iv)  continence;
(v)  mood and behavior patterns;
(vi)  weight loss;
(vii)  medication use and the ability to self-medicate;
(viii)  special treatments and procedures;
(ix)  disease diagnoses that have a relationship to current

activities of daily living status, behavior status, medical
treatments, or risk of death;

(x)  leisure patterns and interests;
(xi)  assistive devices; and
(xii)  prosthetics.
(b)  "Activities of daily living (ADL)" are the following:
(i)  personal grooming, including oral hygiene and denture

care;
(ii)  dressing;
(iii)  bathing;
(iv)  toileting and toilet hygiene;
(v)  eating during mealtime;
(vi)  self administration of medication; and
(vii)  independent transferring, ambulation and mobility.
(c)  "Dependent" means a person who meets one or all of

the following criteria:
(i)  requires inpatient hospital or 24-hour continual nursing

care that will last longer than 15 calendar days after the day on
which the nursing care begins;

(ii)  is unable to evacuate from the facility without the
physical assistance of two persons.

(d)  "Home-like" as used in statute and this rule means a
place of residence which creates an atmosphere supportive of
the resident's preferred lifestyle.  Home-like is also supported by
the use of residential building materials and furnishings.

(e)  "Hospice patient" means an individual who is admitted
to a hospice program or agency.

(f)  "Licensed health care professional" means a registered
nurse, physician assistant, advanced practice registered nurse, or
physician licensed by the Utah Department of Commerce who
has education and experience to assess and evaluate the health
care needs of the resident.

(g)  "Self-direct medication administration" means the
resident can:

(i)  recognize medications offered by color or shape; and
(ii)  question differences in the usual routine of

medications.
(h)  "Semi-independent" means a person who is:
(i)  physically disabled but able to direct his own care; or
(ii)  cognitively impaired or physically disabled but able to

evacuate from the facility or to a zone or area of safety with

limited physical assistance of one person.
(i)  "Service Plan" means a written plan of care for services

which meets the requirements of R432-270-13.
(j)  "Services" means activities which help the residents

develop skills to increase or maintain their level of psycho-
social and physical functioning, or which assist them in
activities of daily living.

(k)  "Significant change" means a major change in a
resident's status that is self-limiting or impacts on more than one
area of the resident's health status.

(l)  "Significant assistance" means the resident is unable to
perform any part of an ADL and is dependent upon staff or
others to accomplish the ADL as defined in R432-270-3(2)(b).

(m)  "Social care" means:
(i)  providing opportunities for social interaction in the

facility or in the community; or
(ii)  providing services to promote independence or a sense

of self-direction.
(n)  "Unit" means an individual living space, including

living and sleeping space, bathroom, and optional kitchen area.

R432-270-4.  Licensing.
(1)  A person that offers or provides care to two or more

unrelated individuals in a residential facility must be minimally
licensed as an assisted living facility if:

(a)  the individuals stay in the facility for more than 24
hours; and

(b)  the facility provides or arranges for the provision of
assistance with one or more activity of daily living for any of the
individuals.

(2)  An assisted living facility may be licensed as a Type I
facility if:

(a)  the individuals under care are capable of achieving
mobility sufficient to exit the facility without the assistance of
another person.

(3)  An assisted living facility must be licensed as a Type
II facility if the individuals under care are capable of achieving
mobility sufficient to exit the facility only with the limited
assistance of one person;.

(4)  A Type I assisted living facility shall provide social
care to the individuals under care.

(5)  A Type II assisted living facility shall provide care in
a home-like setting that provides an array of coordinated
supportive personal and health care services available 24 hours
per day to residents who need any of these services as required
by department rule.

(6)  Type I and II assisted living facilities must provide
each resident with a separate living unit.  Two residents may
share a unit upon written request of both residents.

(7)  An individual may continue to remain in an assisted
living facility provided:

(a)  the facility construction can meet the individual's
needs;

(b)  the individual's physical and mental needs are
appropriate to the assisted living criteria; and

(c)  the facility provides adequate staffing to meet the
individual's needs.

(8)  Assisted living facilities may be licensed as large,
small or limited capacity facilities.

(a)  A large assisted living facility houses 17 or more
residents.

(b)  A small assisted living facility houses six to 16
residents.

(c)  A limited capacity assisted living facility houses two to
five residents.

R432-270-5.  Licensee.
(1)  The licensee must:
(a)  ensure compliance with all federal, state, and local
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laws;
(b)  assume responsibility for the overall organization,

management, operation, and control of the facility;
(c)  establish policies and procedures for the welfare of

residents, the protection of their rights, and the general
operation of the facility;

(d)  implement a policy which ensures that the facility does
not discriminate on the basis of race, color, sex, religion,
ancestry, or national origin in accordance with state and federal
law;

(e)  secure and update contracts for required services not
provided directly by the facility;

(f)  respond to requests for reports from the Department;
and

(g)  appoint, in writing, a qualified administrator who shall
assume full responsibility for the day-to-day operation and
management of the facility.  The licensee and administrator may
be the same person.

(2)  The licensee shall implement a quality assurance
program to include a Quality Assurance Committee.  The
committee must:

(a)  consist of at least the facility administrator and a health
care professional, and

(b)  meet at least quarterly to identify and act on quality
issues.

(3)  If the licensee is a corporation or an association, it shall
maintain an active and functioning governing body to fulfill
licensee duties and to ensure accountability.

R432-270-6.  Administrator Qualifications.
(1)  The administrator shall have the following

qualifications:
(a)  be 21 years of age or older;
(b)  have knowledge of applicable laws and rules;
(c)  have the ability to deliver, or direct the delivery of,

appropriate care to residents;
(d)  be of good moral character;
(e)  complete the criminal background screening process

defined in R432-35; and
(f)  for all Type II facilities, complete a Department

approved national certification program within six months of
hire.

(2)  In addition to R432-270-6(1) the administrator of a
Type I facility shall have an associate degree or two years
experience in a health care facility.

(3)  In addition to R432-270-6(1) the administrator of a
Type II small or limited-capacity assisted living facility shall
have one or more of the following:

(a)  an associate degree in a health care field;
(b)  two years or more management experience in a health

care field; or
(c)  one year's experience in a health care field as a licensed

health care professional.
(4)  In addition to R432-270-6(1) the administrator of a

Type II large assisted living facility must have one or more of
the following:

(a)  a State of Utah health facility administrator license;
(b)  a bachelor's degree in a health care field, to include

management training or one or more years of management
experience;

(c)  a bachelor's degree in any field, to include management
training or one or more years of management experience and
one year or more experience in a health care field; or

(d)  an associates degree and four years or more
management experience in a health care field.

R432-270-7.  Administrator Duties.
(1)  The administrator must:
(a)  be on the premises a sufficient number of hours in the

business day, and at other times as necessary, to manage and
administer the facility;

(b)  designate, in writing, a competent employee, 21 years
of age or older, to act as administrator when the administrator
is unavailable for immediate contact.  It is not the intent of this
subsection to permit a de facto administrator to replace the
designated administrator.

(2)  The administrator is responsible for the following:
(a)  recruit, employ, and train the number of licensed and

unlicensed staff needed to provide services;
(b)  verify all required licenses and permits of staff and

consultants at the time of hire or the effective date of contract;
(c)  maintain facility staffing records for the preceding 12

months;
(d)  admit and retain only those residents who meet

admissions criteria and whose needs can be met by the facility;
(e)  review at least quarterly every injury, accident, and

incident to a resident or employee and document appropriate
corrective action;

(f)  maintain a log indicating any significant change in a
resident's condition and the facility's action or response;

(g)  complete an investigation whenever there is reason to
believe that a resident has been subject to abuse, neglect, or
exploitation;

(h)  report all suspected abuse, neglect, or exploitation in
accordance with Section 62A-3-302, and document appropriate
action if the alleged violation is verified.

(i)  notify the resident's responsible person within 24 hours
of significant changes or deterioration of the resident's health,
and ensure the resident's transfer to an appropriate health care
facility if the resident requires services beyond the scope of the
facility's license;

(j)  conduct and document regular inspections of the
facility to ensure it is safe from potential hazards;

(k)  complete, submit, and file all records and reports
required by the Department;

(l)  participate in a quality assurance program; and
(m)  secure and update contracts for required professional

and other services not provided directly by the facility.
(3)  The administrator's responsibilities shall be included

in a written and signed job description on file in the facility.

R432-270-8.  Personnel.
(1)  Qualified competent direct-care personnel shall be on

the premises 24 hours a day to meet residents needs as
determined by the residents' assessment and service plans.
Additional staff shall be employed as necessary to perform
office work, cooking, housekeeping, laundering and general
maintenance.

(2)  The services provided or arranged by the facility shall
be provided by qualified persons in accordance with the
resident's written service plan.

(3)  All personnel who provide personal care to residents
in a Type I facility shall be at least 18 years of age and shall
have related experience in the job assigned or receive on the job
training.

(4)  Personnel who provide personal care to residents in a
Type II facility must be certified nurse aides or complete a state
certified nurse aide program within four months of the date of
hire.

(5)  Personnel shall be licensed, certified, or registered in
accordance with applicable state laws.

(6)  The administrator shall maintain written job
descriptions for each position, including job title, job
responsibilities, qualifications or required skills.

(7)  Facility policies and procedures must be available to
personnel at all times.

(8)  All personnel must receive documented orientation to
the facility and the job for which they are hired. Orientation
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shall include the following:
(a)  job description;
(b)  ethics, confidentiality, and residents' rights;
(c)  fire and disaster plan;
(d)  policy and procedures; and
(e)  reporting responsibility for abuse, neglect and

exploitation.
(9)  Each employee shall receive documented in-service

training.  The training shall be tailored to include all of the
following subjects that are relevant to the employee's job
responsibilities:

(a)  principles of good nutrition, menu planning, food
preparation, and storage;

(b)  principles of good housekeeping and sanitation;
(c)  principles of providing personal and social care;
(d)  proper procedures in assisting residents with

medications;
(e)  recognizing early signs of illness and determining when

there is a need for professional help;
(f)  accident prevention, including safe bath and shower

water temperatures;
(g)  communication skills which enhance resident dignity;
(h)  first aid;
(i)  resident's rights and reporting requirements of Section

62A-3-201 to 312; and
(j)  special needs of the Dementia/Alzheimer's resident.
(10)  An employee who reports suspected abuse, neglect,

or exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for that reason alone.

(11)  The facility shall establish a personnel health program
through written personnel health policies and procedures which
protect the health and safety of personnel, residents and the
public.

(12)  The facility must complete an employee placement
health evaluation to include at least a health inventory when an
employee is hired.  Facilities may use their own evaluation or a
Department approved form.

(a)  A health inventory shall obtain at least the employee's
history of the following:

(i)  conditions that may predispose the employee to
acquiring or transmitting infectious diseases; and

(ii)  conditions that may prevent the employee from
performing certain assigned duties satisfactorily.

(b)  The facility shall develop employee health screening
and immunization components of the personnel health program.

(c)  Employee skin testing by the Mantoux Method and
follow up for tuberculosis shall be done in accordance with
R388-804, Tuberculosis Control Rule.

(i)  Skin testing must be conducted on each employee
within two weeks of hire and after suspected exposure to a
resident with active tuberculosis.

(ii)  All employees with known positive reaction to skin
tests are exempt from skin testing.

(d)  All infections and communicable diseases reportable
by law shall be reported to the local health department in
accordance with the Communicable Disease Rule, R386-702-2.

(e)  The facility shall comply with the Occupational Safety
and Health Administration's Blood-borne Pathogen Standard.

R432-270-9.  Residents' Rights.
(1)  Assisted living facilities shall develop a written

resident's rights statement based on this section.
(2)  The administrator or designee shall give the resident a

written description of the resident's legal rights upon admission,
including the following:

(a)  a description of the manner of protecting personal
funds, in accordance with Section R432-270-20; and

(b)  a statement that the resident may file a complaint with
the state long term care ombudsman and any other advocacy

group concerning resident abuse, neglect, or misappropriation
of resident property in the facility.

(3)  The administrator or designee shall notify the resident
or the resident's responsible person at the time of admission, in
writing and in a language and manner that the resident or the
resident's responsible person understands, of the resident's rights
and of all rules governing resident conduct and responsibilities
during the stay in the facility.

(4)  The administrator or designee must promptly notify in
writing the resident or the resident's responsible person when
there is a change in resident rights under state law.

(5)  Resident rights include the following:
(a)  the right to be treated with respect, consideration,

fairness, and full recognition of personal dignity and
individuality;

(b)  the right to be transferred, discharged, or evicted by the
facility only in accordance with the terms of the signed
admission agreement;

(c)  the right to be free of mental and physical abuse, and
chemical and physical restraints;

(d)  the right to refuse to perform work for the facility;
(e)  the right to perform work for the facility if the facility

consents and if:
(i)  the facility has documented the resident's need or desire

for work in the service plan,
(ii)  the resident agrees to the work arrangement described

in the service plan,
(iii)  the service plan specifies the nature of the work

performed and whether the services are voluntary or paid, and
(iv)  compensation for paid services is at or above the

prevailing rate for similar work in the surrounding community;
(f)  the right to privacy during visits with family, friends,

clergy, social workers, ombudsmen, resident groups, and
advocacy representatives;

(g)  the right to share a unit with a spouse if both spouses
consent, and if both spouses are facility residents;

(h)  the right to privacy when receiving personal care or
services;

(i)  the right to keep personal possessions and clothing as
space permits;

(j)  the right to participate in religious and social activities
of the resident's choice;

(k)  the right to interact with members of the community
both inside and outside the facility;

(l)  the right to send and receive mail unopened;
(m)  the right to have access to telephones to make and

receive private calls;
(n)  the right to arrange for medical and personal care;
(o)  the right to have a family member or responsible

person informed by the facility of significant changes in the
resident's cognitive, medical, physical, or social condition or
needs;

(p)  the right to leave the facility at any time and not be
locked into any room, building, or on the facility premises
during the day or night.  Assisted living Type II residents who
have been assessed to require a secure environment may be
housed in a secure unit, provided the secure unit is approved by
the fire authority having jurisdiction.  This right does not
prohibit the establishment of house rules such as locking doors
at night for the protection of residents;

(q)  the right to be informed of complaint or grievance
procedures and to voice grievances and recommend changes in
policies and services to facility staff or outside representatives
without restraint, discrimination, or reprisal;

(r)  the right to be encouraged and assisted throughout the
period of a stay to exercise these rights as a resident and as a
citizen;

(s)  the right to manage and control personal funds, or to be
given an accounting of personal funds entrusted to the facility,
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as provided in R432-270-20 concerning management of resident
funds;

(t)  the right, upon oral or written request, to access within
24 hours all records pertaining to the resident, including clinical
records;

(u)  the right, two working days after the day of the
resident's oral or written request, to purchase at a cost not to
exceed the community standard photocopies of the resident's
records or any portion thereof;

(v)  the right to personal privacy and confidentiality of
personal and clinical records;

(w)  the right to be fully informed in advance about care
and treatment and of any changes in that care or treatment that
may affect the resident's well-being; and

(x)  the right to be fully informed in a language and in a
manner the resident understands of the resident's health status
and health rights, including the following:

(i)  medical condition;
(ii)  the right to refuse treatment;
(iii)  the right to formulate an advance directive in

accordance with UCA Section 75-2-1101; and
(iv)  the right to refuse to participate in experimental

research.
(6)  The following items must be posted in a public area of

the facility that is easily accessible by residents:
(a)  the long term care ombudsmen's notification poster;
(b)  information on Utah protection and advocacy systems;

and
(c)  a copy of the resident's rights.
(7)  The facility shall have available in a public area of the

facility the results of the current survey of the facility and any
plans of correction.

(8)  A resident may organize and participate in resident
groups in the facility, and a resident's family may meet in the
facility with the families of other residents.

(a)  The facility shall provide private space for resident
groups or family groups.

(b)  Facility personnel or visitors may attend resident group
or family group meetings only at the group's invitation.

(c)  The administrator shall designate an employee to
provide assistance and to respond to written requests that result
from group meetings.

R432-270-10.  Admissions.
(1)  The facility shall have written admission, retention, and

transfer policies that are available to the public upon request.
(2)  Before accepting a resident, the facility must obtain

sufficient information about the person's ability to function in
the facility through the following:

(a)  an interview with the resident and the resident's
responsible person; and

(b)  the completion of the resident assessment.
(3)  If the Department determines during inspection or

interview that the facility knowingly and willfully admits or
retains residents who do not meet license criteria, then the
Department may, for a time period specified, require that
resident assessments be conducted by an individual who is
independent from the facility.

(4)  The facility shall accept and retain only residents who
meet the following criteria:

(a)  Residents admitted to a Type I facility shall meet the
following criteria before being admitted:

(i)  be ambulatory or mobile and be capable of taking life
saving action in an emergency;

(ii)  have stable health;
(iii)  require no assistance or only limited assistance in the

activities of daily living; and
(iv)  require and receive intermittent care or treatment in

the facility from a licensed health care professional either

through contract or by the facility, if permitted by facility
policy.

(b)  Residents admitted to a Type II facility may be
independent and semi-independent, but shall not be dependent.

(5)  Type I and Type II assisted living facilities shall not
admit or retain a person who:

(a)  manifests behavior that is suicidal, sexually or socially
inappropriate, assaultive, or poses a danger to self or others; or

(b)  has active tuberculosis or other chronic communicable
diseases that cannot be treated in the facility or on an outpatient
basis; or may be transmitted to other residents or guests through
the normal course of activities; or

(c)  requires inpatient hospital or long-term nursing care.
(6)  A Type I facility may accept or retain residents who:
(a)  do not require significant assistance during night

sleeping hours;
(b)  are able to take life saving action in an emergency

without the assistance of another person; and
(c)  do not require significant assistance from staff or

others with more than two ADL's.
(7)  A Type II facility may accept or retain residents who

require significant assistance from staff or others in more than
two ADL's, provided the staffing level and coordinated
supportive health and social services meet the needs of the
resident.

(8)  The prospective resident or the prospective resident's
responsible person must sign a written admission agreement
prior to admission.  The admission agreement shall be kept on
file by the facility and shall specify at least the following:

(a)  room and board charges and charges for basic and
optional services;

(b)  provision for a 30-day notice prior to any change in
established charges;

(c)  admission, retention, transfer, discharge, and eviction
policies;

(d)  conditions under which the agreement may be
terminated;

(e)  the name of the responsible party;
(f)  notice that the Department has the authority to examine

resident records to determine compliance with licensing
requirements; and

(g)  refund provisions that address the following:
(i)  thirty-day notices for transfer or discharge given by the

facility or by the resident,
(ii)  emergency transfers or discharges,
(iii)  transfers or discharges without notice, and
(iv)  the death of a resident.
(9)  A type I assisted living facility may accept and retain

residents who have been admitted to a hospice program, under
the following conditions:

(a)  the facility keeps a copy of the physician's diagnosis
and orders for care;

(b)  the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c)  a facility may retain hospice patient residents who are
not capable to exit the facility without assistance upon the
following conditions:

(i)  the facility must assure that a worker or an individual
is assigned solely to each specific hospice patient is on-site to
assist the resident in emergency evacuation 24 hours a day,
seven days a week;

(ii)  the facility must train the assigned worker or
individual to specifically assist in the emergency evacuation of
the assigned hospice patient resident;

(iii)  the worker or individual must be physically capable
of providing emergency evacuation assistance to the particular
hospice patient resident; and

(iv)  hospice residents who are not capable to exit the
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facility without assistance comprise no more than 25 percent of
the facility's resident census.

(10)  A type II assisted living facility may accept and retain
hospice patient residents under the following conditions:

(a)  the facility keeps a copy of the physician's diagnosis
and orders for care;

(b) the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c) if a resident becomes dependent while on hospice care
and the facility wants to retain the resident in the facility, the
facility must:

(i)  develop an emergency plan to evacuate the hospice
resident in the event of an emergency; and

(ii)  integrate the emergency plan into the resident's service
plan.

R432-270-11.  Transfer or Discharge Requirements.
(1)  A resident may be discharged, transferred, or evicted

for one or more of the following reasons:
(a)  The facility is no longer able to meet the resident's

needs because the resident poses a threat to health or safety to
self or others, or the facility is not able to provide required
medical treatment.

(b)  The resident fails to pay for services as required by the
admission agreement.

(c)  The resident fails to comply with written policies or
rules of the facility.

(d)  The resident wishes to transfer.
(e)  The facility ceases to operate.
(2)  Prior to transferring or discharging a resident, the

facility shall serve a transfer or discharge notice upon the
resident and the resident's responsible person.

(a)  The notice shall be either hand-delivered or sent by
certified mail.

(b)  The notice shall be made at least 30 days before the
day on which the facility plans to transfer or discharge the
resident, except that the notice may be made as soon as
practicable before transfer or discharge if:

(i)  the safety or health of persons in the facility is
endangered; or

(ii)  an immediate transfer or discharge is required by the
resident's urgent medical needs.

(3)  The notice of transfer or discharge shall:
(a)  be in writing with a copy placed in the resident file;
(b)  be phrased in a manner and in a language the resident

can understand;
(c)  detail the reasons for transfer or discharge;
(d)  state the effective date of transfer or discharge;
(e)  state the location to which the resident will be

transferred or discharged;
(f)  state that the resident may request a conference to

discuss the transfer or discharge; and
(g)  contain the following information:
(i)  for facility residents who are 60 years of age or older,

the name, mailing address, and telephone number of the State
Long Term Care Ombudsman;

(ii)  for facility residents with developmental disabilities,
the mailing address and telephone number of the agency
responsible for the protection and advocacy of developmentally
disabled individuals established under part C of the
Developmental Disabilities Assistance and Bill of Rights Act;
and

(iii)  for facility residents who are mentally ill, the mailing
address and telephone number of the agency responsible for the
protection and advocacy of mentally ill individuals established
under the Protection and Advocacy for Mentally Ill Individuals
Act.

(4)  The facility shall provide sufficient preparation and

orientation to a resident to ensure a safe and orderly transfer or
discharge from the facility.

(5)  The resident or the resident's responsible person may
contest a transfer or discharge.  If the transfer or discharge is
contested, the facility shall provide an informal conference,
except where undue delay might jeopardize the health, safety, or
well-being of the resident or others.

(a)  The resident or the resident's responsible person must
request the conference within five calendar days of the day of
receipt of notice of discharge to determine if a satisfactory
resolution can be reached.

(b)  Participants in the conference shall include the facility
representatives, the resident or the resident's responsible person,
and any others requested by the resident or the resident's
responsible person.

R432-270-12.  Resident Assessment.
(1)  Each person admitted to an assisted living facility shall

have a personal physician or a licensed practitioner prior to
admission.

(2)  A signed and dated resident assessment shall be
completed on each resident prior to admission and at least every
six months thereafter.

(3)  In Type I and Type II facilities, the initial and six-
month resident assessment must be completed and signed by a
licensed health care professional.

(4)  The resident assessment must include a statement
signed by the licensed health care professional completing the
resident assessment that the resident meets the admission and
level of assistance criteria for the facility.

(5)  The facility shall use a resident assessment form that
is approved and reviewed by the Department to document the
resident assessments.

(6)  The facility shall revise and update each resident's
assessment when there is a significant change in the resident's
cognitive, medical, physical, or social condition and update the
resident's service plan to reflect the change in condition.

R432-270-13.  Service Plan.
(1)  Each resident must have an individualized service plan

that is consistent with the resident's unique cognitive, medical,
physical, and social needs, and is developed within seven
calendar days of the day the facility admits the resident.  The
facility shall periodically revise the service plan as needed.

(2)  The facility shall use the resident assessment to
develop, review, and revise the service plan for each resident.

(3)  The service plan must be prepared by the administrator
or a designated facility service coordinator.

(4)  The service plan shall include a written description of
the following:

(a)  what services are provided;
(b)  who will provide the services, including the resident's

significant others who may participate in the delivery of
services;

(c)  how the services are provided;
(d)  the frequency of services; and
(e)  changes in services and reasons for those changes.

R432-270-14.  Service Coordinator.
(1) If the administrator appoints a service coordinator, the

service coordinator must have knowledge, skills and abilities to
coordinate the service plan for each resident.

(2)  The duties and responsibilities of the service
coordinator must be defined by facility policy and included in
the designee's job description.

(3)  The service coordinator is responsible to document that
the resident or resident's designated responsible person is
encouraged to actively participate in developing the service
plan.
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(4)  The administrator and designated service coordinator
are responsible to ensure that each resident's service plan is
implemented by facility staff.

R432-270-15.  Nursing Services.
(1)  The facility must develop written policies and

procedures defining the level of nursing services provided by the
facility.

(2)  A Type I assisted living facility must employ or
contract with a registered nurse to provide or delegate
medication administration for any resident who is unable to self-
medicate or self-direct medication management.

(3)  A Type II assisted living facility must employ or
contract with a registered nurse to provide or supervise nursing
services to include:

(a)  a nursing assessment on each resident;
(b)  general health monitoring on each resident; and
(c)  routine nursing tasks, including those that may be

delegated to unlicensed assistive personnel in accordance with
the Utah Nurse Practice Act R156-31B-701.

(4)  A Type I assisted living facility may provide nursing
care according to facility policy.  If a Type I assisted living
facility chooses to provide nursing services, the nursing services
must be provided in accordance with R432-270-15(3)(a)
through (c).

(5)  Type I and Type II assisted living facilities shall not
provide skilled nursing care, but must assist the resident in
obtaining required services.  To determine whether a nursing
service is skilled, the following criteria shall apply:

(a)  The complexity or specialized nature of the prescribed
services can be safely or effectively performed only by, or under
the close supervision of licensed health care professional
personnel.

(b)  Care is needed to prevent, to the extent possible,
deterioration of a condition or to sustain current capacities of a
resident.

(6)  At least one certified nurse aide must be on duty in a
Type II facility 24 hours per day.

R432-270-16.  Secure Units.
(1)  A Type II assisted living facility with approved secure

units may admit residents with a diagnosis of
Alzheimer's/dementia if the resident is able to exit the facility
with limited assistance from one person.

(2)  Each resident admitted to a secure unit must have an
admission agreement that indicates placement in the secure unit.

(a)  The secure unit admission agreement must document
that a Department-approved wander risk management agreement
has been negotiated with the resident or resident's responsible
person.

(b)  The secure unit admission agreement must identify
discharge criteria that would initiate a transfer of the resident to
a higher level of care than the assisted living facility is able to
provide.

(3) There shall be at least one staff with documented
training in Alzheimer's/dementia care in the secure unit at all
times.

(4)  Each secure unit must have an emergency evacuation
plan that addresses the ability of the secure unit staff to evacuate
the residents in case of emergency.

R432-270-17.  Arrangements for Medical or Dental Care.
(1)  The facility shall assist residents in arranging access for

ancillary services for medically related care including physician,
dentist, pharmacist, therapy, podiatry, hospice, home health, and
other services necessary to support the resident.

(2)  The facility shall arrange for care through one or more
of the following methods:

(a)  notifying the resident's responsible person;

(b)  arranging for transportation to and from the
practitioner's office; or

(c)  arrange for a home visit by a health care professional.
(3)  The facility must notify a physician or other health care

professional when the resident requires immediate medical
attention.

R432-270-18.  Activity Program.
(1)  Residents shall be encouraged to maintain and develop

their fullest potential for independent living through
participation in activity and recreational programs.

(2)  The facility shall provide opportunities for the
following:

(a)  socialization activities;
(b)  independent living activities to foster and maintain

independent functioning;
(c)  physical activities; and
(d)  community activities to promote resident participation

in activities away from the facility.
(3)  The administrator shall designate an activity

coordinator to direct the facility's activity program.  The activity
coordinator's duties include the following:

(a)  coordinate all recreational activities, including
volunteer and auxiliary activities;

(b)  plan, organize, and conduct the residents' activity
program with resident participation; and

(c)  develop and post monthly activity calendars, including
information on community activities, based on residents' needs
and interests.

(4)  The facility shall provide sufficient equipment,
supplies, and indoor and outdoor space to meet the recreational
needs and interests of residents.

(5)  The facility shall provide storage for recreational
equipment and supplies.  Locked storage must be provided for
potentially dangerous items such as scissors, knives, and toxic
materials.

R432-270-19.  Medication Administration.
(1)  A licensed health care professional must assess each

resident to determine what level and type of assistance is
required for medication administration.  The level and type of
assistance provided shall be documented on each resident's
assessment.

(2)  Each resident's medication program must be
administered by means of one of the methods described in (a)
through (d) in this section:

(a)  The resident is able to self-administer medications.
(i)  Residents who have been assessed to be able to self-

administer medications may keep prescription medications in
their rooms.

(ii)  If more than one resident resides in a unit, the facility
must assess each person's ability to safely have medications in
the unit.  If safety is a factor, a resident shall keep his
medication in a locked container in the unit.

(b)  The resident is able to self-direct medication
administration.  Facility staff may assist residents who self-
direct medication administration by:

(i)  reminding the resident to take the medication;
(ii)  opening medication containers; and
(iii)  reminding the resident or the resident's responsible

person when the prescription needs to be refilled.
(c)  Family members or a designated responsible person

may administer medications from a package set up by a licensed
practitioner or licensed pharmacist which identifies the
medication and time to administer.  If a family member or
designated responsible person assists with medication
administration, they shall sign a waiver indicating that they
agree to assume the responsibility to fill prescriptions,
administer medication, and document that the medication has
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been administered.  Facility staff may not serve as the
designated responsible person.

(d)  For residents who are unable to self-administer or self-
direct medications, facility staff may administer medications
only after delegation by a licensed health care professional
under the scope of their practice.

(i)  If a licensed health care professional delegates the task
of medication administration to unlicensed assistive personnel,
the delegation shall be in accordance with the Nurse Practice
Act and R156-31B-701.

(ii)  The medications must be administered according to the
service plan.

(iii)  The delegating authority must provide and document
supervision, evaluation, and training of unlicensed assistive
personnel assisting with medication administration.

(iv)  The delegating authority or another registered nurse
shall be readily available either in person or by
telecommunication.

(3)  The facility must have a licensed health care
professional or licensed pharmacist review all resident
medications at least every six months.

(4)  Medication records shall include the following:
(a)  the resident's name;
(b)  the name of the prescribing practitioner;
(c)  medication name including prescribed dosage;
(d)  the time, dose and dates administered;
(e)  the method of administration;
(f)  signatures of personnel administering the medication;

and
(g)  the review date.
(5)  Each facility must have a licensed health care

professional or licensed pharmacist document any change in the
dosage or schedule of medication in the medication record.  The
delegating authority must notify all unlicensed assistive
personnel who administer medications of the medication
change.

(6)  Each resident's medication record must contain a list of
possible reactions and precautions for prescribed medications.

(7)  The facility must notify the licensed health care
professional when medication errors occur.

(8)  Medication error incident reports shall be completed by
the person who makes the error.

(9)  Medication errors must be incorporated into the facility
quality improvement process.

(10)  Medications shall be stored in a locked central storage
area to prevent unauthorized access.

(a)  If medication is stored in a central location, the resident
shall have timely access to the medication.

(b)  Medications that require refrigeration shall be stored
separately from food items and at temperatures between 36 - 46
degrees Farenheit.

(c)  The facility must develop and implement policies for
the security and disposal of narcotics. Any disposal of controlled
substances by a licensee or facility staff shall be consistent with
the provisions of 21 CFR 1307.21.

(8)  The facility shall develop and implement a policy for
disposing of unused, outdated, or recalled medications.

(a)  The facility shall return a resident's medication to the
resident or to the resident's responsible person upon discharge.

(b)  The administrator shall document the return to the
resident or the resident's responsible person of medication stored
in a central storage.

R432-270-20.  Management of Resident Funds.
(1)  Residents have the right to manage and control their

financial affairs.  The facility may not require residents to
deposit their personal funds or valuables with the facility.

(2)  The facility need not handle residents' cash resources
or valuables.  However, upon written authorization by the

resident or the resident's responsible person, the facility may
hold, safeguard, manage, and account for the resident's personal
funds or valuables deposited with the facility, in accordance
with the following:

(a)  The licensee shall establish and maintain on the
residents' behalf a system that assures a full, complete, and
separate accounting according to generally accepted accounting
principles of each resident's personal funds entrusted to the
facility.  The system shall:

(i)  preclude any commingling of resident funds with
facility funds or with the funds of any person other than another
resident, and preclude facility personnel from using residents'
monies or valuables as their own;

(ii)  separate residents' monies and valuables intact and free
from any liability that the licensee incurs in the use of its own
or the facility's funds and valuables;

(iii)  maintain a separate account for resident funds for each
facility and not commingle such funds with resident funds from
another facility;

(iv)  for records of residents' monies which are maintained
as a drawing account, include a control account for all receipts
and expenditures and an account for each resident and
supporting receipts filed in chronological order;

(v)  keep each account with columns for debits, credits, and
balance; and

(vi)  include a copy of the receipt that it furnished to the
residents for funds received and other valuables entrusted to the
licensee for safekeeping.

(b)  The facility shall make individual financial records
available on request through quarterly statements to the resident
or the resident's legal representative.

(c)  The facility shall purchase a surety bond or otherwise
provide assurance satisfactory to the Department that all
resident personal funds deposited with the facility are secure.

(d)  The facility shall deposit, within five days of receipt,
all resident monies that are in excess of $150 in an interest-
bearing bank account, that is separate from any of the facility's
operating accounts, in a local financial institution.

(i)  Interest earned on a resident's bank account shall be
credited to the resident's account.

(ii)  In pooled accounts, there shall be a separate
accounting for each resident's share, including interest.

(e)  The facility shall maintain a resident's personal funds
that do not exceed $150 in a non-interest-bearing account,
interest-bearing account, or petty cash fund.

(f)  Upon discharge of a resident with funds or valuables
deposited with the facility, the facility shall that day convey the
resident's funds, and a final accounting of those funds, to the
resident or the resident's legal representative. Funds and
valuables kept in an interest-bearing account shall be accounted
for and made available within three working days.

(g)  Within 30 days following the death of a resident,
except in a medical examiner case, the facility shall convey the
resident's valuables and funds entrusted to the facility, and a
final accounting of those funds, to the individual administering
the resident's estate.

R432-270-21.  Facility Records.
(1)  The facility must maintain accurate and complete

records.  Records shall be filed, stored safely, and be easily
accessible to staff and the Department.

(2)  Records shall be protected against access by
unauthorized individuals.

(3)  The facility shall maintain personnel records for each
employee and shall retain such records for at least three years
following termination of employment.  Personnel records must
include the following:

(a)  employee application;
(b)  date of employment;
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(c)  termination date;
(d)  reason for leaving;
(e)  documentation of CPR and first aid training;
(f)  health inventory;
(g)  food handlers permits;
(h)  TB skin test documentation; and
(i)  documentation of criminal background screening.
(4)  The facility must maintain in the facility a separate

record for each resident that includes the following:
(a)  the resident's name, date of birth, and last address;
(b)  the name, address, and telephone number of the person

who administers and obtains medications, if this person is not
facility staff;

(c)  the name, address, and telephone number of the
individual to be notified in case of accident or death;

(d)  the name, address, and telephone number of a
physician and dentist to be called in an emergency;

(e)  the admission agreement;
(f)  the resident assessment; and
(g)  the resident service plan.
(5)  Resident records must be retained for at least three

years following discharge.

R432-270-22.  Food Services.
(1)  Facilities must have the capability to provide three

meals a day, seven days a week, to all residents, plus snacks.
(a)  The facility shall maintain onsite a one-week supply of

nonperishable food and a three day supply of perishable food as
required to prepare the planned menus.

(b)  There shall be no more than a 14 hour interval between
the evening meal and breakfast, unless a nutritious snack is
available in the evening.

(c)  The facility food service must comply with the
following:

(i)  All food shall be of good quality and shall be prepared
by methods that conserve nutritive value, flavor, and
appearance.

(ii)  The facility shall ensure food is palatable, attractively
served, and delivered to the resident at the appropriate
temperature.

(iii)  Powdered milk may only be used as a beverage, upon
the resident's request, but may be used in cooking and baking.

(2)  The facility shall provide adaptive eating equipment
and utensils for residents as needed.

(3)  A different menu shall be planned and followed for
each day of the week.

(a)  All menus must be approved and signed by a certified
dietitian.

(b)  Cycle menus shall cover a minimum of three weeks.
(c)  The current week's menu shall be posted for residents'

viewing.
(d)  Substitutions to the menu that are actually served to the

residents shall be recorded and retained for three months for
review by the Department.

(4)  Meals shall be served in a designated dining area
suitable for that purpose or in resident rooms upon request by
the resident.

(5)  Residents shall be encouraged to eat their meals in the
dining room with other residents.

(6)  Inspection reports by the local health department shall
be maintained at the facility for review by the Department.

(7)  If the facility admits residents requiring therapeutic or
special diets, the facility shall have an approved dietary manual
for reference when preparing meals. Dietitian consultation shall
be provided at least quarterly and documented for residents
requiring therapeutic diets.

(8)  The facility shall employ food service personnel to
meet the needs of residents.

(a)  While on duty in food service, the cook and other

kitchen staff shall not be assigned concurrent duties outside the
food service area.

(b)  All personnel who prepare or serve food shall have a
current Food Handler's Permit.

(9)  Food service shall comply with the Utah Department
of Health Food Service Sanitation Regulations, R392-100.

(10)  If food service personnel also work in housekeeping
or provide direct resident care, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary food service.

R432-270-23.  Housekeeping Services.
(1)  The facility shall employ housekeeping staff to

maintain both the exterior and interior of the facility.
(2)  The facility shall designate a person to direct

housekeeping services.  This person shall:
(a)  post routine laundry, maintenance, and cleaning

schedules for housekeeping staff.
(b)  ensure all furniture, bedding, linens, and equipment are

clean before use by another resident.
(3)  The facility shall control odors by maintaining

cleanliness.
(4)  There shall be a trash container in every occupied

room.
(5)  All cleaning agents, bleaches, insecticides, or

poisonous, dangerous, or flammable materials shall be stored in
a locked area to prevent unauthorized access.

(6)  Housekeeping personnel shall be trained in preparing
and using cleaning solutions, cleaning procedures, proper use of
equipment, proper handling of clean and soiled linen, and
procedures for disposal of solid waste.

(7)  Bathtubs, shower stalls, or lavatories shall not be used
as storage places.

(8)  Throw or scatter rugs that present a tripping hazard to
residents are not permitted.

R432-270-24.  Laundry Services.
(1)  The facility shall provide laundry services to meet the

needs of the residents, including sufficient linen supply to
permit a change in bed linens for the total number of licensed
beds, plus an additional fifty percent of the licensed bed
capacity.

(2)  The facility shall inform the resident or the resident's
responsible person in writing of the facility's laundry policy for
residents' personal clothing.

(3)  Food may not be stored, prepared, or served in any
laundry area.

(4)  The facility shall make available for resident use, the
following:

(a)  at least one washing machine and one clothes dryer;
and

(b)  at least one iron and ironing board.

R432-270-25.  Maintenance Services.
(1)  The facility shall conduct maintenance, including

preventive maintenance, according to a written schedule to
ensure that the facility equipment, buildings, fixtures, spaces,
and grounds are safe, clean, operable, in good repair and in
compliance with R432-6.

(a)  Fire rated construction and assemblies must be
maintained in accordance with R710-3, Assisted Living
Facilities.

(b)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(c)  Electrical systems, including appliances, cords,
equipment call lights, and switches shall be maintained to
guarantee safe functioning.

(d)  Air filters installed in heating, ventilation and air
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conditioning systems must be inspected, cleaned or replaced in
accordance with manufacturer specifications.

(2)  A pest control program shall be conducted in the
facility buildings and on the grounds by a licensed pest control
contractor or a qualified employee, certified by the State, to
ensure the absence of vermin and rodents.  Documentation of
the pest control program shall be maintained for Department
review.

(3)  The facility shall document maintenance work
performed.

(4)  Hot water temperature controls shall automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents.  The facility shall maintain hot water
delivered to public and resident care areas at temperatures
between 105 - 120 degrees Farenheit.

R432-270-26.  Disaster and Emergency Preparedness.
(1)  The facility is responsible for the safety and well-being

of residents in the event of an emergency or disaster.
(2)  The licensee and the administrator are responsible to

develop and coordinate plans with state and local emergency
disaster authorities to respond to potential emergencies and
disasters.  The plan shall outline the protection or evacuation of
all residents, and include arrangements for staff response or
provisions of additional staff to ensure the safety of any resident
with physical or mental limitations.

(a)  Emergencies and disasters include fire, severe weather,
missing residents, death of a resident, interruption of public
utilities, explosion, bomb threat, earthquake, flood, windstorm,
epidemic, or mass casualty.

(b)  The emergency and disaster response plan shall be in
writing and distributed or made available to all facility staff and
residents to assure prompt and efficient implementation.

(c)  The licensee and the administrator must review and
update the plan as necessary to conform with local emergency
plans.  The plan shall be available for review by the Department.

(3)  The facility's emergency and disaster response plan
must address the following:

(a)  the names of the person in charge and persons with
decision-making authority;

(b)  the names of persons who shall be notified in an
emergency in order of priority;

(c)  the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies;

(d)  instructions on how to contain a fire and how to use the
facility alarm systems;

(e)  assignment of personnel to specific tasks during an
emergency;

(f)  the procedure to evacuate and transport residents and
staff to a safe place within the facility or to other prearranged
locations;

(g)  instructions on how to recruit additional help, supplies,
and equipment to meet the residents' needs after an emergency
or disaster;

(h)  delivery of essential care and services to facility
occupants by alternate means;

(i)  delivery of essential care and services when additional
persons are housed in the facility during an emergency; and

(j)  delivery of essential care and services to facility
occupants when personnel are reduced by an emergency.

(4)  The facility must maintain safe ambient air
temperatures within the facility.

(a)  Emergency heating must have the approval of the local
fire department.

(b)  Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the residents in the facility.  The person in charge shall take
immediate action in the best interests of the residents.

(c)  The facility shall have, and be capable of
implementing, contingency plans regarding excessively high
ambient air temperatures within the facility that may exacerbate
the medical condition of residents.

(5)  Personnel and residents shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency.  The facility shall:

(a)  annually review the procedures with existing staff and
residents and carry out unannounced drills using those
procedures;

(b)  hold simulated disaster drills semi-annually;
(c)  hold simulated fire drills quarterly on each shift for

staff and residents in accordance with Rule R710-3; and
(d)  document all drills, including date, participants,

problems encountered, and the ability of each resident to
evacuate.

(6)  The administrator shall be in charge during an
emergency.  If not on the premises, the administrator shall make
every effort to report to the facility, relieve subordinates and
take charge.

(7)  The facility shall provide in-house all equipment and
supplies required in an emergency including emergency
lighting, heating equipment, food, potable water, extra blankets,
first aid kit, and radio.

(8)  The following information shall be posted in
prominent locations throughout the facility:

(a)  The name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b)  evacuation routes, location of fire alarm boxes, and fire
extinguishers.

R432-270-27.  First Aid.
(1)  There shall be one staff person on duty at all times who

has training in basic first aid, the Heimlich maneuver,
certification in cardiopulmonary resuscitation and emergency
procedures to ensure that each resident receives prompt first aid
as needed.

(2)  First aid training refers to any basic first aid course
approved by the American Red Cross or Utah Emergency
Medical Training Council.

(3)  The facility must have a first aid kit available at a
specified location in the facility.

(4)  The facility shall have a current edition of a basic first
aid manual approved by the American Red Cross, the American
Medical Association, or a state or federal health agency.

(5)  The facility must have a clean up kit for blood borne
pathogens.

R432-270-28.  Pets.
(1)  The facility may allow residents to keep household pets

such as dogs, cats, birds, fish, and hamsters if permitted by local
ordinance and by facility policy.

(2)  Pets must be kept clean and disease-free.
(3)  The pets' environment shall be kept clean.
(4)  Small pets such as birds and hamsters shall be kept in

appropriate enclosures.
(5)  Pets that display aggressive behavior are not permitted

in the facility.
(6)  Pets that are kept at the facility or are frequent visitors

must have current vaccinations.
(7)  Upon approval of the administrator, family members

may bring residents' pets to visit.
(8)  Each facility with birds shall have procedures which

prevent the transmission of psittacosis.  Procedures shall ensure
the minimum handling and placing of droppings into a closed
plastic bag for disposal.

(9)  Pets are not permitted in central food preparation,
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storage, or dining areas or in any area where their presence
would create a significant health or safety risk to others.

R432-270-29.  Respite Services.
(1)  Assisted Living facilities may offer respite services and

are not required to obtain a respite license from the Utah
Department of Health.

(2)  The purpose of respite is to provide intermittent, time
limited care to give primary caretakers relief from the demands
of caring for a person.

(3)  Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay.  Stays which exceed 14 days shall be considered a non-
respite assisted living facility admission, subject to the
requirements of R432-270.

(4)  The facility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(5)  The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(6)  The facility must complete a service agreement to serve
as the plan of care.  The service agreement shall identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(7)  The facility shall have written policies and procedures
approved by the Department prior to providing respite care.
Policies and procedures must be available to staff regarding the
respite care clients which include:

(a)  medication administration;
(b)  notification of a responsible party in the case of an

emergency;
(c)  service agreement and admission criteria;
(d)  behavior management interventions;
(e)  philosophy of respite services;
(f)  post-service summary;
(g)  training and in-service requirement for employees; and
(h)  handling personal funds.
(8)  Persons receiving respite services shall be provided a

copy of the Resident Rights documents upon admission.
(9)  The facility shall maintain a record for each person

receiving respite services which includes:
(a)  a service agreement;
(b)  demographic information and resident identification

data;
(c)  nursing notes;
(d)  physician treatment orders;
(e)  records made by staff regarding daily care of the person

in service;
(f)  accident and injury reports; and
(g)  a post-service summary.
(10)  Retention and storage of respite records shall comply

with R432-270-21(1), (2), and (5).
(11)  If a person has an advanced directive, a copy shall be

filed in the respite record and staff shall be informed of the
advanced directive.

R432-270-29b.  Adult Day Care Services.
(1)  Assisted Living Facilities Type I and II may offer adult

day care services and are not required to obtain a license from
Utah Department of Human Services. If facilities provide adult
day care services, they shall submit policies and procedures for
Department approval.

(2)  "Adult Day Care" means the care and support to three
or more functionally impaired adults through a comprehensive
program that provides a variety of social, recreational and
related support services in a licensed health care setting.

(3)  A qualified Director shall be designated by the
governing board to be responsible for the day to day program

operation.
(4)  The Director shall have written records on-site for each

consumer and staff person, to include the following:
(a.)  Demographic information;
(b.)  An emergency contact with name, address and

telephone number;
(c.)  Consumer health records, including the following:
(i)  record of medication including dosage and

administration;
(ii)  a current health assessment, signed by a licensed

practitioner; and
(iii)  level of care assessment.
(d.)  Signed consumer agreement and service plan.
(e)  Employment file for each staff person which includes:
(i)  health history;
(ii)  background clearance consent and release form;
(iii)  orientation completion, and
(iv)  in-service requirements.
(5)  The program shall have written eligibility, admission

and discharge policy to include the following:
(a)  Intake process;
(b)  Notification of responsible party;
(c)  Reasons for admission refusal which includes a

written, signed statement;
(d)  Resident rights notification; and
(e)  Reason for discharge or dismissal.
(6)  Before a program admits a consumer, a written

assessment shall be completed to evaluate current health and
medical history, immunizations, legal status, and social
psychological factors.

(7)  A written consumer agreement, developed with the
consumer, the responsible party and the Director or designee,
shall be completed, signed by all parties include the following:

(a)  Rules of the program;
(b)  Services to be provided and cost of service, including

refund policy; and
(c)  Arrangements regarding absenteeism, visits, vacations,

mail, gifts and telephone calls.
(8)  The Director, or designee, shall develop, implement

and review the individual consumer service plan.  The plan shall
include the specification of daily activities and services.  The
service plan shall be developed within three working days of
admission and evaluated semi-annually.

(9)  There shall be written incident and injury reports to
document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care.  Each report will be reviewed
by the Director and responsible party. The reports will be kept
on file.

(10)  There shall be a daily activity schedule posted and
implemented as designed.  (11)  Consumers shall receive direct
supervision at all times and be encouraged to participate in
activities.

(12)  There shall be a minimum of 50 square feet of indoor
floor space per consumer designated for adult day care during
program operational hours.

(a)  Hallways, office, storage, kitchens, and bathrooms
shall not be included in computation.

(b)  All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

(c)  There shall be at least one bathroom designated for
consumers use during business hours.  For facilities serving
more than 10 consumers, there shall be separate male and
female bathrooms designated for consumer use.

(13)  Staff supervision shall be provided continually when
consumers are present.

(a)  When eight or fewer consumers are present, one staff
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person shall provide direct supervision.
(b)  When 9-16 consumers are present, two staff shall

provide direct supervision at all time.  The ratio of one staff per
eight consumers will continue progressively.

(c)  In all programs where one-half or more of the
consumers are diagnosed by a physician's assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

R432-270-30.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in Section 26-21-16.

KEY:  health facilities
October 15, 2008 26-21-5
Notice of Continuation January 31, 2005 26-21-1
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R495.  Human Services, Administration.
R495-879.  Parental Support for Children in Care.
R495-879-1.  Child Support Liability.

The Office of Recovery Services will establish and enforce
child support obligations against parents whose children are in
out-of-home placement programs, administered by the
Department of Human Services or Department of Health. The
department shall consider fees for outpatient and day services
separate from child support payments.  Establishment and
enforcement of child support shall be pursuant to the Uniform
Civil Liability for Support Act, Title 78B, Chapter 12; Child
Support Services Act, 62A-11-301 et seq.; Support and
expenses of child in custody of an individual or institution, 78A-
6-1106;

R495-879-2.  Support Guidelines.
Child support obligations shall be calculated in accordance

with Child Support Guidelines, Sections 78B-12-201, 78B-12-
203 through 78B-12-218, 78B-12-301, 78B-12-302, and 78B-
12-401 through 78B-12-403.

R495-879-3.  Criteria For Deviating From Guidelines.
The following criteria may be used to deviate from the

guidelines when a prior order does not exist.
1.  Deduction For a Disabled Child.
A deduction from gross income shall be allowed each year,

equal to the federal tax exemption for dependents, for each year
a child was cared for at home if that child's disability would
ordinarily have qualified him for residential care.

2.  Medical Payments.
A deduction from gross income shall be allowed for

medical expenses equal to the IRS deduction allowed the
previous year on the parents' 1040 tax return.

3.  Children Over 18 Years Old.
Children up to 23 years of age shall be included on the

Child Support Worksheet if the parents are claiming the child as
an exemption on their income tax return.  Parents must provide
prior year's tax return and a statement that they will be claiming
child on current year tax return.

4.  Loss of child's Social Security Survivor Payments.
If the parent's income is below 133% of the poverty level,

allow a direct credit against the child support amount from the
child's social security survivor's benefit paid to the state.

5.  Adoption Assistance.
The child is adopted, the parents continue to receive

adoption assistance or have received adoption assistance, and
the child is placed in the care or custody of the state for reasons
other than neglect or abuse of the child by the parents.

6.  Best Interest of the Child.
It is in the best interest of the child to deviate from the

child support guidelines pursuant to Section 78B-12-301
through 78B-12-302.

R495-879-4.  Establishing an Order.
ORS may modify and establish child support orders

through the Child Support Services Act, 62A-11-301 et seq.;
Administrative Procedures Act, Section 63G-4-102 et seq.;
Jurisdiction - Determination of Custody questions by Juvenile
Court, Subsection 78A-6-104; and in accordance with R527-
200.

R495-879-5.  Good Cause Deferral and Waiver Request.
If collections interfere with family re-unification, a division

may, using the Good Cause-Deferral/Waiver (form 602), request
a deferral or waiver of arrears payments.  The request may be
applied to current support when an undue hardship is created by
an unpreventable loss of income to the present family.  A loss of
income may include non payment of child support from the
other parent for the children at home, loss of employment, or

loss of monthly pension or annuity payments.  The request shall
be initiated by the responsible case worker and forwarded to his
or her supervisor, regional director, division
director/superintendent, or designee for approval.  The Good
Cause Deferral and Waiver request may be denied or approved
at any stage in the process.  Once the waiver has been approved
at all levels in the referring agency, the division director (or
designee) shall send the waiver to the ORS director (or
designee) for review and decision.  If the requesting agency
disagrees with the ORS director's (or designee's) decision, the
request may be referred to the Executive Director of the
Department of Human Services for a final decision.  The
requesting agency will notify the family of the final decision.
The request shall not be approved when it proposes actions that
are contrary to state or federal law.

R495-879-6.  In-Kind Support.
ORS may accept in-kind support after the support amount

has been established, based on the parent's service to the
program in which the child is placed.  The service provided by
a parent must be approved by the director of the division or the
superintendent of the institution responsible for the child's care.
The approval should be based on a monetary savings or an
enhancement to a program.  If geographical distances prohibit
direct service, then the division director or superintendent may
approve support services for in-kind support that do not directly
offset costs to the agency, but support the overall mission of the
agency.  For example, a parent with a child receiving services at
the Utah State Hospital (USH) may provide services to a local
mental health center with the approval of the USH
superintendent.

A memorandum of understanding shall be signed by the
division/institution and the parent specifying the type, length,
and dollar value of service.  Verification of the service hours
worked must be provided by the division/institution to ORS
(using Form 603) within 10 days after the end of the month in
which the service was performed.  The verification shall include
the dates the service was performed, the number of hours
worked, and the total credit amount earned.  The in-kind service
allowed shall be applied prospectively up to the current support
ordered amount.  Unless approved by the director of the
Department, in-kind support approved by one
division/institution shall not be used to reduce child support
owed to another division/institution.  In-kind support shall not
be approved when it proposes actions that are contrary to state
or federal law.

R495-879-7.  Extended Visitation During The Year.
A rebate shall be granted to a parent for support paid when

a child's overnight visits equal 25% or more of the service
period.  The rebate will only be provided when the service
period lasts six months or more.  The rebate will be
proportionate to the number of days at home compared to the
number of days in care.  One continuous 24-hour period equals
one day.

R495-879-8.  Child Support and Adoption Assistance.
ORS will establish and enforce child support obligations

for parents who are currently receiving adoption assistance or
who have received adoption assistance from this state or any
other state or jurisdiction, for children who are in the custody of
the state, in accordance with Sections 78A-6-1106, 78B-12-106,
R495-879-1 and R527-550-1.  If an order for support does not
currently exist, the department will establish a monthly child
support obligation prospectively on existing cases. When
establishing a child support obligation, ORS will not include the
adoption assistance amount paid to the family in determining
the family's income, pursuant to Section 78B-12-207.
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KEY:  child support, custody of children
January 26, 2004 62A-1-111(16)
Notice of Continuation October 23, 2008 62A-4a-114

62A-5-109(1)
62A-11-302
62A-15-607
63G-4-102
78A-6-104

78A-6-1106
78B-12-106
78B-12-201

78B-12-203 through 78B-12-218
78B-12-301
78B-12-302

78B-12-401 through 78B-12-403
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R495.  Human Services, Administration.
R495-882.  Termination of Parental Rights.
R495-882-1.  Authority and Purpose.

1.  The Office of Recovery Services is authorized to adopt,
amend, and enforce rules as necessary by Section 62A-11-107.

2.  The purpose of this rule is to provide information about
child support obligations and child support arrears when a child
is placed in the care/custody of the state or with an individual
other than the parent for at least 30 days.

R495-882-2.  Arrears Obligation for Children in Care.
In accordance with Sections 62A-1-117 and 78A-6-1106,

child support is assigned to the state when a child is placed in
the care/custody of the state or with an individual other than the
parent for at least 30 days.  The juvenile court shall also order
the parents or any other obligated person to pay child support to
the Office of Recovery Services (ORS) while the child is in a
placement.  If parental rights are terminated, and if any child
support payable to the state has accrued prior to the termination
of parental rights, the parent shall be responsible for paying this
amount to the state in accordance with Section 78A-6-513.
ORS will attempt to collect all past due support that accrued
prior to the termination of parental rights for children who were
in the care or custody of the state.

KEY:  state custody, parental rights
October 8, 2008 62A-1-117

62A-11-107
78A-6-513

78A-6-1106
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R501.  Human Services, Administration, Administrative
Services, Licensing.
R501-14.  Background Screening.
R501-14-1.  Authority and Purpose.

(1)  This Rule is authorized by and implements Sections
62A-2-108.3, 62A-2-120, 62A-2-121, 62A-2-122, 62A-3-104.3,
62A-5-103.5, 78B-6-128, and 78B-6-113.

(2)  This Rule establishes the circumstances under which
an applicant may have direct access or provide services to a
child or vulnerable adult when the person has a criminal history
record, is listed in the Licensing Information System or the
statewide database of the Division of Aging and Adult Services,
or when juvenile court records show that a court made a
substantiated finding under Section 78A-6-323 that the person
committed a severe type of child abuse or neglect.

(3)  This Rule clarifies the standards for approving,
denying, or revoking an applicant's background screening.

R501-14-2.  Definitions.
(1)  "Abuse" may include "severe emotional abuse", "severe

physical abuse", and "emotional or psychological abuse", as
these terms are defined in Sections 62A-4a-101 and Section
62A-3-301.

(2)  "Applicant" means a person whose identifying
information is submitted to the Department of Human Services
Office of Licensing under Sections 62A-2-108.3, 62A-2-120,
62A-3-104.3, 62A-5-103.5, 78B-6-128, and 78B-6-113.

(3)  "BCI" means the Bureau of Criminal Identification,
and is the designated state agency of the Division of Criminal
Investigation and Technical Services Division, within the
Department of Public Safety, responsible to maintain criminal
records in the State of Utah.

(4)  "Child" is defined in Section 62A-2-101.
(5)  "Comprehensive Review Committee" means the

Committee appointed to conduct comprehensive reviews in
accordance with Section 62A-2-120.

(6)  "Direct Access" is defined in Section 62A-2-101.
(7)  "Direct Service Worker" is defined in Section 62A-5-

101.
(8)  "Directly supervised" is defined in 62A-2-120(5).
(9)  "Fingerprints" means an individual's fingerprints as

copied electronically through a live-scan fingerprinting device
or on two ten-print fingerprint cards by a law enforcement
agency, an agency approved by the BCI, or an agency approved
by the Office of Licensing.

(10)  "Human services program" is defined in Section 62A-
2-101.

(11)  "Identifying information" means an applicant's:
(a)  current and former names, aliases, and addresses,
(b)  date of birth,
(c)  social security number, and
(d)  a current, valid state driver's license or state

identification card bearing the applicant's photo, current name,
and address; and

(e)  Identifying information includes an applicant's
fingerprints when required by law or rule, certified copies of
applicable court records, and other records specifically
requested by the Office of Licensing.

(12)  "Licensing Information System" is created by Section
62A-4a-1006, as a sub-part of the Division of Child and Family
Services' Management Information System created by Section
62A-4a-1003.

(13)  "Neglect" may include "severe neglect", as these
terms are defined in Sections 62A-4a-101 and 62A-3-301.

(14)  "Personal Care Attendant" is defined in Section 62A-
3-101.

(15)  "Statewide Database" of the Division of Aging and
Adult Services is created by Section 62A-3-311.1 to maintain
reports of vulnerable adult abuse, neglect, or exploitation.

(16)  "Substantiated" is defined in Sections 62A-3-301 and
62A-4a-101.

(17)  "Supported" is defined in Section 62A-4a-101.
(18)  "Vulnerable Adult" is defined in Section 62A-2-101.

R501-14-3.  Background Screening Procedure.
(1)(a)  An applicant for initial background screening or

annual background screening renewal shall legibly complete,
date and sign a background screening application and consent
on a form provided by the Office of Licensing, and attach all
required identifying information.

(b)  An applicant for annual background screening renewal
shall submit a background screening application and identifying
information no later than fourteen days preceding the expiration
date of the current background screening approval.

(c)  An applicant for initial background screening or annual
background screening renewal shall disclose all criminal
charges, including pending charges, and all supported or
substantiated findings of abuse, neglect or exploitation on the
background screening application.

(2)(a)  An applicant for initial background screening or
annual background screening renewal who has not continuously
lived in Utah for the five years immediately preceding the day
the application is submitted shall submit fingerprints, and a
cashiers' check or money order for the cost of a FBI national
criminal history record check, with the background screening
application.

(b)  An applicant has not continuously lived in Utah for the
five years immediately preceding the date of the application if
the applicant has spent six or more consecutive weeks outside
Utah, including but not limited to education, volunteer or
employment activities, military duty, or vacations.

(c)  An applicant has not continuously lived in Utah for the
five years immediately preceding the date of the application if
the applicant presents an out-of-state driver license or an out-of-
state identification card.

(d)  Notwithstanding any other provision of Rule R501-14,
an applicant shall submit fingerprints if the background
screening is being conducted for the purpose of licensing a
prospective foster home or approving a prospective adoptive
placement of a child in state custody.

(3)(a)  Notwithstanding Subsection R501-14-3(2)(a), an
applicant for background screening who has continuously lived
in Utah for the five years immediately preceding the day the
application is submitted, except for time spent outside of the
United States and its territories, is not required to submit
fingerprints.

(b)  An applicant for annual background screening renewal
who has continuously lived in Utah at all times since the date of
the initial background screening approval is not required to
submit fingerprints with the renewal application.

(4)  An applicant who has lived outside of the United
States during the five years immediately preceding the date of
the application shall attach an original or certified copy of:

(a)  a criminal history report from each country lived in;
(b)  a letter of honorable release from U.S. military or full-

time ecclesiastical service, from each country lived in; or
(c)  other written verification of criminal history from each

country lived in, as approved by the Office of Licensing
Background Screening Unit supervisor.

(5)(a)  An applicant shall submit the completed application
and consent form, and all required identifying information, to
the applicable licensing specialist, human services program,
local government employer (for certified local inspector
applicants only), the Area Agency on Aging (for Personal Care
Attendant applicants only), or the Division of Services for
People With Disabilities (for Direct Service Worker applicants
only).

(b)  The applicable licensing specialist, human services
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program, local government employer (for certified local
inspector applicants only), Area Agency on Aging (for Personal
Care Attendant applicants only), or Division of Services for
People With Disabilities (for Direct Service Worker applicants
only), shall:

(i)  inspect the applicant's state driver's license or state
identification card and make a good faith effort to determine that
it does not appear to have been forged or altered;

(ii)  inspect the copy of applicant's state driver's license or
state identification card and make a good faith effort to
determine that it appears to be identical to the original; and

(iii)  forward the inspected copy of applicant's state driver's
license or state identification card, the completed application
and consent form, and all other required identifying information,
to the Office of Licensing background screening unit within five
calendar days after the applicant completes and signs the
application.

(6)  An application that is illegible, incomplete, unsigned,
undated, or lacks a signed consent or required identifying
information, may be returned to the individual who submitted it
without further action.

(7)(a)  Identifying information submitted pursuant to
Sections 62A-2-108.3, 62A-2-120, 62A-3-104.3, 62A-5-103.5,
78B-6-113, and 78B-6-128 shall be used to search criminal
history records, the Licensing Information System, juvenile
court records under Section 78A-6-323, and the statewide
database.

(i)  Identifying information submitted in accordance with
Section 62A-2-120(1)(f) shall also be used to check the child
abuse and neglect registry in each state where the applicant
resided in accordance with Section 62A-2-120(1)(g).

(b)  In accordance with Section 62A-5-103.5, a direct
service worker who is a direct ancestor or descendant, or who is
an aunt, uncle or sibling of the person to whom services are
rendered, shall be exempt from a criminal history record search,
but shall remain subject to a search of the Licensing Information
System, juvenile court records under Section 78A-6-323, and
the statewide database.

(8)(a)  Except as permitted by Section 62A-2-120(5), an
applicant for an initial background screening shall have no
direct access to a child or vulnerable adult prior to receiving
written confirmation of background screening approval from the
Office of Licensing.

(b)  Except as permitted by Section 62A-2-120(5), an
applicant seeking annual background screening renewal shall
have no direct access to a child or vulnerable adult after the
background screening expiration date and prior to receiving
written confirmation of background screening approval from the
Office of Licensing.

(9)  Upon receipt of a signed, legible, completed
application and identifying information, the Office of Licensing
shall:

(a)  investigate and make a preliminary determination of
whether the applicant has been charged with any crime and the
disposition of any charges; and

(b)  search the Licensing Information System, juvenile
court records, and the statewide database, and make a
preliminary determination of whether the applicant has any
supported or substantiated findings of abuse, neglect or
exploitation.

(10)(a)  The Office of Licensing may defer action on an
application until the applicant submits all additional information
required by the Office of Licensing.

(b)  The Office of Licensing may deny an application in the
event that an applicant fails to provide all additional information
required by the Office of Licensing.

(11)  The Office of Licensing may notify an applicant of its
preliminary determination that the applicant may have a criminal
history outside of Utah, and require an applicant to:

(a)  submit fingerprints, and a cashier's check or money
order for the cost of a nationwide criminal history check, within
15 calendar days of a letter of notification;

(b)  obtain and submit a certified copy of the applicant's
criminal history or records from local, state, federal, or foreign
officials within 15 calendar days of a letter of notification.

(12)(a)  The Office of Licensing shall send all written
communications to the applicant or to the applicable human
services program, local government employer (for certified local
inspector applicants only), the Area Agency on Aging (for
Personal Care Attendant applicants only), or the Division of
Services for People With Disabilities (for Direct Service Worker
applicants only) by first-class mail.

(b)  A human services program, local government employer
(for certified local inspector applicants only), the Area Agency
on Aging (for Personal Care Attendant applicants only), or the
Division of Services for People With Disabilities (for Direct
Service Worker applicants only) shall provide the applicant with
a copy of all written communication from the Office of
Licensing within 5 calendar days after the date it is received.

(13)  The applicant shall promptly notify the Office of
Licensing of any change of address while the application
remains pending.

R501-14-4.  Results of Screening.
(1)(a)  The Office of Licensing shall approve an application

for background screening in accordance with Section 62A-2-
120(2).

(b)  The Office of Licensing shall notify the applicant, the
applicable licensing specialist, human services program, local
government employer (for certified local inspector applicants
only), the Area Agency on Aging (for Personal Care Attendant
applicants only), or the Division of Services for People With
Disabilities (for Direct Service Worker applicants only), that the
applicant's background screening application is approved.

(c)  The approval granted by the Office of Licensing shall
be valid for a period not to exceed one calendar year from the
date of approval.

(i)  Notwithstanding Subsection R501-14-4(1)(c), an
applicant's background screening approval that is issued for the
purpose of a preplacement adoptive evaluation in accordance
with Section 78B-6-128 shall be valid for 18 calendar months
from the date of approval.

(d)  An approval granted by the Office of Licensing shall
not be transferable, except as provided in Section R501-14-9.

(e)  Except as provided in Section R501-14-9, a new
application shall be submitted each time an applicant may have
direct access or provide services to a child or vulnerable adult
at any human services program other than the program
identified on the initial application.

(2)  The Office of Licensing shall deny an application for
background screening in accordance with Subsections 62A-2-
120(3) and 62A-2-120-(8).

(3)  The Office of Licensing shall refer an application to
the Comprehensive Review Committee for a comprehensive
review in accordance with Section 62A-2-120(4).

R501-14-5.  Comprehensive Review Committee.
(1)  The Director of the following Department of Human

Services divisions and offices shall appoint one member and
one alternate to serve on the Comprehensive Review
Committee:

(a)  the Executive Director's Office;
(b)  the Division of Aging and Adult Services;
(c)  the Division of Child and Family Services;
(d)  the Division of Juvenile Justice Services;
(e)  the Division of Services for People with Disabilities;
(f)  the Division of Substance Abuse and Mental Health;
(g)  Public Guardian; and
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(h)  the Office of Licensing.
(2)  Comprehensive Review Committee members and

alternates shall be professional staff persons who are familiar
with the programs they represent.

(3)  The appointed Office of Licensing member shall chair
the Comprehensive Review Committee as a non-voting member.

(4)  Five voting members shall constitute a quorum.
(5)  The Comprehensive Review Committee shall conduct

a comprehensive review of an applicant's background screening
application, criminal history records, abuse, neglect or
exploitation records, and related circumstances, in accordance
with Section 62A-2-120(4).

R501-14-6.  Comprehensive Review Investigation.
(1)  The Comprehensive Review Committee shall not deny

a background screening application without the Office of
Licensing first sending the applicant a written notice that:

(a)  the Office is investigating the applicant's criminal
history or findings of abuse, neglect or exploitation;

(b)  the applicant is encouraged to submit any written
statements or records that the applicant wants the
Comprehensive Review Committee to consider;

(c)  the Comprehensive Review Committee evaluates
information using the criteria established by Section 62A-2-
120(4)(b), and the applicant may specifically address these
issues; and

(d)  submissions must be received within 15 calendar days
of the written notice.

(2)(a)  The Office of Licensing shall gather information
described in Section 62A-2-120(4)(b) and provide available
information to the Comprehensive Review Committee.

(b)  The Office of Licensing may request additional
information from any available source, including the applicant,
victims, witnesses, investigators, the criminal justice system, law
enforcement agencies, the courts and any others it deems
necessary for the comprehensive evaluation of an application.

(i)  The Office of Licensing may defer action on an
application until the applicant submits all additional information
required by the Office of Licensing.

(ii)  The Office of Licensing may deny an application in the
event that an applicant fails to provide all additional information
required by the Office of Licensing.

R501-14-7.  Comprehensive Review Determination.
(1)  The Comprehensive Review Committee shall only

consider applications presented by the Office of Licensing.  The
Comprehensive Review Committee shall evaluate the
information provided by the Office of Licensing and any
information provided by the applicant.

(2)  The Comprehensive Review Committee shall
recommend approval of the background screening of an
applicant only after a simple majority of the voting members of
the Comprehensive Review Committee determines that approval
will not likely create a risk of harm to a child or vulnerable
adult.

(3)  The Comprehensive Review Committee shall
recommend denial of the background screening of an applicant
when it finds that approval will likely create a risk of harm to a
child or vulnerable adult.

(4)  The Office of Licensing shall approve or deny the
applicant's background screening application in accordance with
the recommendation of the Comprehensive Review Committee,
and send written notification to the applicant, the applicant's
licensing specialist, the licensed human services program the
applicant is associated with (if any), a certified local inspector
applicant's local government employer (if any), a person
described in Subsections 62A-3-101(9)(a)(i) through (iv) (if
any), or a direct service worker's employer (if any).

R501-14-8.  Post-Approval Responsibilities.
(1)  An applicant, a human services program the applicant

is associated with (if any), a certified local inspector applicant's
local government employer (if any), a person described in
Subsections 62A-3-101(9)(a)(i) through (iv) (if any), and a
direct service worker's employer (if any), shall immediately
notify the Office of Licensing if the applicant is charged with
any felony, misdemeanor, or infraction, or listed in the
Licensing Information System, juvenile court records under
Section 78A-6-323, or the statewide database after a
background screening application is approved.

(a)  An applicant who is associated with a human services
program shall immediately notify the human services program
if the applicant is charged with any felony, misdemeanor, or
infraction, or listed in the Licensing Information System,
juvenile court records under Section 78A-6-323, or the
statewide database.

(2)  An applicant who has received an approved
background screening shall resubmit an application and
identifying information to the Office of Licensing within ten
calendar days after being charged with any felony,
misdemeanor, or infraction, or being listed in the Licensing
Information System, the statewide database, or juvenile court
records under Section 78A-6-323.

(3)  An applicant who has been charged with any felony,
misdemeanor, or infraction or listed in the Licensing
Information System or the statewide database, or juvenile court
records under Section 78A-6-323, after a background screening
application is approved shall have no unsupervised direct access
to a child or vulnerable adult until after an application and
identifying information have been resubmitted to the Office of
Licensing and a current background screening approval is
received from the Office of Licensing.

(4)(a)  An applicant charged with an offense for which
there is no final disposition shall inform the Office of Licensing
of the current status of each case.

(b)  The Office of Licensing shall determine whether the
charge could require a denial or committee review, and if so,
notify the applicant to submit a certified copy of judicial
documentation that indicates the current status of the case at
least once every 3 months until final disposition.

(c)  An applicant shall submit a certified copy of judicial
documentation that indicates the current status of the case at
least once every 3 months until final disposition.

(5)  The Office of Licensing may revoke the background
screening approval of an applicant who:

(a)  has been charged with any felony, misdemeanor, or
infraction or is listed in the Licensing Information System, the
statewide database, or juvenile court records under Section 78A-
6-323; or

(b)  fails to provide required current status information; and
(c)  will likely create a risk of harm to a child or vulnerable

adult, as determined by the Office of Licensing.
(6)  The Office of Licensing shall process identifying

information received pursuant to Subsection R501-14-8(2) in
accordance with Rule R501-14.

R501-14-9.  Confidentiality.
(1)  The Office of Licensing may disclose criminal

background screening information, including information
acknowledging the existence or non-existence of a criminal
history, only to the Applicant, the applicable human services
program, local government employer (for certified local
inspector applicants only), the Area Agency on Aging (for
Personal Care Attendant applicants only), or the Division of
Services for People With Disabilities (for Direct Service Worker
applicants only), and in accordance with the Government
Records Access and Management Act, Section 63-2-101, et seq.

(2)  Except as described below, background screening
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approvals may not be transferred or shared between human
service programs.

(a)  A licensed child-placing agency may provide the
approval granted by the Office of Licensing to the person who
is the subject of the approval, another licensed child-placing
agency, or the attorney for the adoptive parents, in accordance
with Section 53-10-108(4).

(b)  A licensed human services program may provide a
copy of the approval granted by the Office of Licensing to
another licensed human services program with the prior written
consent of the person who is the subject of the approval.

(c)  A licensed human services program may permit an
individual to have direct access to a child or vulnerable adult if:

(i)  the program receives a copy of the approval granted by
the Office of Licensing for the person from another licensed
human services program;

(ii)  both the sending and receiving human services
programs are licensed to provide the same categories of services
to the same client populations; and

(iii)  the program receives written confirmation from the
Office of Licensing that the background screening approval has
not expired or been revoked.

R501-14-10.  Retention of Background Screening
Information.

A human services program shall retain the background
screening information of all individuals associated with the
program for a minimum of eight years after the termination of
the individual's association with the program.

R501-14-11.  Expungement.
An applicant whose background screening application has

been denied due to the applicant's criminal record may submit
a new application with a certified copy of an Order of
Expungement.

R501-14-12.  Administrative Hearing.
A notice of agency action that denies or revokes the

applicant's background screening application shall inform the
applicant of the right to appeal in accordance with
Administrative Rule 497-100 and Section 63-46b-0.5, et seq.

R501-14-13.  Compliance.
Any licensee that is in operation on the effective date of

this rule shall be given 30 days after the effective date to achieve
compliance with this rule.

KEY:  licensing, background screening, fingerprinting
September 15, 2007 62A-2-108 et seq.
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R501.  Human Services, Administration, Administrative
Services, Licensing.
R501-21.  Outpatient Treatment Programs.
R501-21-1.  Authority.

Pursuant to Section 62A-2-101 et seq., the Office of
Licensing, shall license outpatient treatment programs according
to the following rules.

R501-21-2.  Purpose.
Outpatient treatment programs shall serve consumers who

require less structure than offered in day treatment or residential
treatment programs.  Consumers are provided treatment as often
as determined and noted in the treatment plan.

R501-21-3.  Definition.
Outpatient treatment program means individual, family, or

group therapy or counseling designed to improve and enhance
social or psychological functioning for those whose physical and
emotional status allows them to continue functioning in their
usual living environment in accordance with Subsection 62A-2-
101(12).

R501-21-4.  Administration.
A.  In addition to the following rules, all Outpatient

Treatment Programs shall comply with R501-2, Core Standards.
B.  A current list of enrollment of all registered consumers

shall be on-site at all times.

R501-21-5.  Staffing.
Professional staff shall include at least one of the following

individuals who has received training in the specific area listed
below:

A.  Mental Health
1.  a licensed physician, or
2.  a licensed psychologist, or
3.  a licensed mental health therapist, or
4.  a licensed advanced practice registered nurse-psychiatric

mental health nurse specialist.
5.  If unlicensed staff are used, they shall not supervise

clinical programs.  Unlicensed staff shall be trained to work with
psychiatric consumers and be supervised by a licensed clinical
professional.

B.  Substance Abuse
1.  a licensed physician, or
2.  a licensed psychologist, or
3.  a licensed mental health therapist, or
4.  a licensed advanced practice registered nurse-psychiatric

mental health nurse specialist.
5.  A licensed substance abuse counselor or unlicensed staff

who work with substance abusers shall be supervised by a
licensed clinical professional.

C.  Children and Youth
1.  a licensed psychiatrist, or
2.  a licensed psychologist, or
3.  a licensed mental health therapist, or
4.  a licensed advanced practice registered nurse-psychiatric

mental health nurse specialist.
5.  If the following individuals are used they shall not

supervise clinical programs: A person with a graduate degree in
counseling, psychiatric nursing, marriage and family therapy,
social work or psychology who is working toward a clinical
license, and has been approved by the Division of Occupational
and Professional Licensing for the appropriate supervision, or
a second year graduate student training for one of the above
degrees.

D.  Domestic Violence
1.  a licensed psychiatrist, or
2.  a licensed psychologist, or
3.  a licensed clinical social worker, or

4.  a licensed marriage and family therapist, or
5.  a licensed professional counselor, or
6.  a licensed advanced practice registered nurse-

psychiatric mental health nurse specialist, or
7.  a person with a graduate degree in counseling,

psychiatric nursing, marriage and family therapy, social work or
psychology who is working toward a clinical license, and has
been approved by the Division of Occupational and Professional
Licensing for the appropriate supervision, or

8.  a second year graduate student in training for one of the
above degrees, or

9.  a licensed social services worker with at least three
years of continual, full time, related experience, when practicing
under the direction and supervision of a licensed clinical
professional.

10.  Individuals from categories 7. and 8. above shall not
supervise clinical programs.  Individuals in category i. above
shall not supervise clinical programs, and may only co-facilitate
group therapy sessions with a person qualified per paragraphs
1. through 6. above.

R501-21-6.  Direct Service.
A.  Treatment plans shall be developed based on

assessment and evaluation of individual consumer needs.  The
treatment may be consultive and may include medication
management.

B.  Treatment plans shall be reviewed and signed by a
licensed clinical professional as frequently as determined in the
treatment plan.

C.  Except for Domestic Violence, individual, group,
couple, or family counseling sessions shall be provided to the
consumer as frequently as determined in the treatment plan.  In
the consumer's record and in the progress notes, the date of the
session and the provider shall be documented.  Treatment
sessions may be provided less frequently than once a month if
approved by the clinical supervisor and justified in the
consumer record.

D.  Domestic violence treatment programs shall comply
with generally accepted practices in the current domestic
violence literature and the following requirements:

1.  Maintain and document cooperative working
relationships with domestic violence shelters, treatment
programs, referring agencies, custodial parents when the
consumer is a minor and local domestic violence coalitions.  If
the consumer is a perpetrator, contact with victims, current
partner, and the criminal justice referring agencies is also
required, as appropriate.

2.  Treatment sessions for each perpetrator, not including
orientation and assessment interviews, shall be provided for at
least one hour per week for a minimum of sixteen weeks.
Treatment sessions for children and victims shall offer a
minimum of 10 sessions for each consumer not including intake
or orientation.

3.  Staff to Consumer Ratio:
a.  The staff to consumer ratio in adult treatment groups

shall be one to eight for a one hour long group or one to ten for
an hour and a half long group.  The maximum group size shall
not exceed sixteen.

b.  Child victim or child witness groups shall have a ratio
of one staff to eight children when the consumers are under
twelve years of age, and a one staff to ten children ratio when
the consumers are twelve years of age or older.

c.  When any consumer enters a treatment program the staff
shall conduct an in-depth, face to face interview and assessment
to determine the consumer's clinical profile and treatment needs.
For perpetrator consumers, additional information shall be
obtained from the police incident report, perpetrator's criminal
history, prior treatment providers, and the victim.  When
appropriate, additional information for child consumers shall be
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obtained from parents, prior treatment providers, schools and
Child Protective Services.  When any of the above information
cannot be obtained the reason shall be documented.  The
assessment shall include the following:

1)  a profile of the frequency, severity and duration of the
domestic violence behavior, which includes a summary of
psychological violence,

2)  documentation of any homicidal, suicidal ideation and
intentions as well as abusive behavior toward children,

3)  a clinical diagnosis and a referral for evaluation to
determine the need for medication if indicated,

4)  documentation of safety planning when the consumer
is an adult victim, child victim, or child witness, and that they
have contact with the perpetrator.  For victims who choose not
to become treatment consumers, safety planning shall be
addressed when they are contacted, and

5)  documentation that appropriate measures have been
taken to protect children from harm.

4.  Consumers deemed appropriate for a domestic violence
treatment program shall have an individualized treatment plan,
which addresses all relevant treatment issues.  Consumers who
are not deemed appropriate for domestic violence programs shall
be referred to the appropriate resource, with the reasons for
referral documented and notification given to the referring
agency.  Domestic violence counseling shall be provided when
appropriate, concurrently with or after other necessary
treatment.

5.  Conjoint or group therapy sessions with victims and
perpetrators together or with both co-perpetrators shall not be
provided until a comprehensive assessment has been completed
to determine that the violence has stopped and that conjoint
treatment is appropriate.  The perpetrator must complete a
minimum of 12 domestic violence treatment sessions prior to
implementing conjoint therapy.

6.  A written procedure shall be implemented to facilitate
the following in an efficient and timely manner:

a.  entry of the court ordered defendant into treatment,
b.  notification of consumer compliance, participation or

completion,
c.  disposition of non-compliant consumers,
d.  notification of the recurrence of violence, and
e.  notification of factors which may exacerbate an

individual's potential for violence.
7.  Comply with the "Duty to Warn," Section 78B-3-502.
8.  Document specialized training in domestic violence

assessment and treatment practices including 24 hours of pre-
service training within the last two years and 16 hours of
training annually thereafter for all individuals providing
treatment services.

9.  Clinical supervision for treatment staff who are not
clinically licensed shall consist of a minimum of an hour a week
to discuss clinical dynamics of cases.

R501-21-7.  Physical Environment.
A. The program shall provide written documentation of

compliance with the following:
1.  local zoning ordinances,
2.  local business license requirements,
3.  local building codes,
4.  local fire safety regulations, and
5.  local health codes.
B.  Building and Grounds
1.  The program shall ensure that the appearance and

cleanliness of the building and grounds are maintained.
2.  The program shall take reasonable measures to ensure

a safe physical environment for consumers and staff.

R501-21-8.  Physical Facility.
A.  Space shall be provided for private and group

counseling sessions.
B.  The program shall have storage for the following:
1.  locked storage for medications, and
2.  locked storage for hazardous chemicals and materials,

according to the direction of the local fire authorities.
C.  Equipment
1.  Furniture and equipment shall be of sufficient quantity,

variety, and quality to meet program and consumer plans.
2.  All furniture and equipment shall be maintained in a

clean and safe condition.
D.  Bathrooms
1.  Bathrooms shall accommodate physically disabled

consumers.
2.  Each bathroom shall be maintained in good operating

order and be properly equipped with toilet paper, towels, and
soap.

3.  Bathrooms shall be ventilated by mechanical means or
equipped with a screened window that opens.

KEY:  human services, licensing, outpatient treatment
programs
May 2, 2000 62A-2-101 et seq.
Notice of Continuation April 22, 2005
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R510.  Human Services, Aging and Adult Services.
R510-200.  Long-Term Care Ombudsman Program Policy.
R510-200-1.  Purpose.

A.  The Long-term Care Ombudsman (LTCO) Program is
created for the purpose of promoting, advocating, and ensuring
the adequacy of care received, and the quality of life
experienced by elderly residents of long-term care facilities
within the State.

B.  Operation of the LTCO Program is a joint responsibility
of the Division and local AAAs. Authority to administer the
LTCO Program is derived from the Older Americans Act (OAA)
Title VII: Allotments for Vulnerable Elder Rights Protection
Activities and Section 62a-3-201 et seq.

C. The Division will establish a State Office of LTCO.
D.  The State LTCO is responsible for:
(1)  oversight of the statewide LTCO program;
(2)  providing training to local LTCO staff and volunteers;
(3)  provision of public information regarding the LTCO

program;
(4)  working with federal agencies, the State Legislature,

other units of state government and other agencies to obtain
funding and other resources;

(5)  developing cooperative relationships among agencies
involved in long-term care;

(6)  resolving conflicts among agencies regarding long-term
care;

(7)  assuring consistent, statewide reporting of LTCO
program activities:

(8)  monitoring local LTCO programs;
(9)  providing technical assistance to local LTCO

programs;
(10)  maintaining close communication and cooperation in

the LTCO statewide network;
(11)  recommending rules governing implementation of the

LTCO program; and
(12)  providing overall leadership for the Utah LTCO

program.
E.  The Division may employ Regional Ombudsmen to

assist the State LTCO in meeting his or her responsibilities.  In
addition to assisting the State LTCO, Regional Ombudsmen are
responsible to:

(1)  Spend a majority of their time providing ombudsman
services, including but not limited to, investigating and
resolving complaints when local ombudsmen transfer a case,
providing services to assist elderly residents of long-term care
facilities, informing and educating elderly residents about their
rights, providing administrative and technical assistance to local
ombudsmen and volunteers, providing systemic advocacy,
providing training to long-term care facilities, and assisting in
the development of family and resident councils;

(2)  Provide monitoring, oversight, assistance and
leadership to local ombudsmen and volunteers in their region;

(3)  Ensure that all ombudsmen in their region adhere to
established policy and procedure; and

(4)  Improve consistency and quality of Ombudsmen
services in their region.

F.  AAAs are responsible for daily operation of the
program, either directly or by contract, as defined in these rules.

G.  The Division, State LTCO and AAAs must work
together to protect elderly residents, promote quality care in
long term care facilities, and promote the LTCO program.

R510-200-2.  Definitions.
A.  "AAA" means area agency on aging as designated by

the Division of Aging and Adult Services.
B.  "APS" means adult protective services.
C.  The Division means the Division of Aging and Adult

Services within the Utah Department of Human Services.
D.  "Elderly resident" means an adult 60 years of age or

older who resides in a long-term care facility.
E.  Long-term ombudsman is a person, operating within the

guidelines of the Older American Act and the policies of the
Division, who advocates for elderly residents of long-term care
facilities to ensure the quality and adequacy of care received.

F.  "Local LTCO" means the local program and personnel
designated by the Division, through each AAA, to implement
the (LTCO) Program within a defined geographic area.

G.  "Responsible Agency" means the agency responsible to
investigate or provide services on a particular case.

H.  "State LTCO" means long-term care ombudsman
personnel within the Division.

I.  "Long-Term Care Facility" means any skilled nursing
facility, intermediate care facility, nursing home, assisted living
facility, adult foster care home, or any living arrangement in the
community through which room and personal care services are
provided for elderly residents.

R510-200-3.  Local LTCO Program Administrative
Standards.

A.  AAAs shall operate the LTCO Program in accordance
with the following standards:

(1)  Supervision: All local LTCO shall have an identified
supervisor. The person supervising the ombudsman shall meet
all requirements for a supervisor as specified by the AAA and
shall have at least a general knowledge of long-term care
facilities.

B.  Staffing: Each AAA shall recommend for certification
one or more paid or volunteer staff members to serve as local
LTCO.

(a)  Persons assigned this responsibility shall have either
education or experience in one or more of the following areas:
gerontology, long-term care, health care, legal or human service
programs, advocacy, complaint and dispute resolution,
mediation or investigating.

(b)  Assigned individuals shall be certified by the State
LTCO within six months after assuming a local LTCO role.

B.  The AAA shall have primary responsibility to provide
for certified back-up to the local LTCO. AAAs may enter into
cooperative agreements with other AAAs to provide for LTCO
back-up. In emergency situations, AAAs may request back-up
support from the State LTCO.

C.  Local ombudsmen shall have no conflict of interest
which would interfere with performing the function of this
position, including:

(1)  direct involvement in the licensing or certification of
a long-term care facility or of a provider of a long-term care
service;

(2)  ownership or investment interest, represented by
equity, debt, or other financial relationship in a long-term care
facility or a long-term care service;

(3)  employment by, or participation in the management of,
a long-term care facility;

(4)  receiving, or having the right to receive, directly or
indirectly, remuneration in cash or in kind under a
compensation arrangement with an owner or operator of a long-
term care facility.

D.  AAAs shall establish, and specify in writing,
mechanisms to identify and remove conflicts of interest and to
identify and eliminate relationships described in paragraph 3
including mechanisms such as:

(1)  methods by which the AAA will examine individuals
and immediate family members to identify conflicts; and

(2)  actions the AAA will require individuals and family
members to take in order to remove those conflicts.

E.  Local LTCO shall have the ability to act in the best
interests of residents of long-term care facilities, including
taking public positions on policies or actions which affect
residents. Local LTCO shall not be constrained by the local
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AAA or governing body from taking a stand in good-faith
performance of their job.

(1)  AAAs shall have on file a written description outlining
the working relationship between the AAA and the ombudsman
which spells out arrangements for assuring this ability.

(2)  Grievance Procedure
(a)  AAAs shall establish a grievance procedure to accept

and hear complaints regarding an ombudsman's actions. The
procedure shall allow for a final appeal to the Utah State
Department of Human Services Office of Administrative
Hearings.

(3)  Records System
(a)  AAAs shall maintain a records classification and

retention program in accordance with Sections 63G-2-301 and
63A-12-101 and PL 89-73 42 USC 300-1 et seq.

R510-200-4.  Local LTCO Classifications and Duties.
A.  Ombudsman
An Ombudsman, who may be either a paid staff member or

volunteer, may perform the following duties:
(1)  investigate complaints and develop an action plan to

resolve the complaint;
(2)  provide supervision over the implementation of the

action plan and any follow-up determined necessary;
(3)  review complaints to set complaint response priorities;
(4)  assign complaints to staff and volunteers;
(5)  provide case consultation to long-term care facility

staff; and
(6)  perform duties of an assistant ombudsman.
B.  Assistant Ombudsman
(1)  An Assistant Ombudsman, who may be either a paid

staff member or volunteer, may:
(a)  provide outreach to residents, families, facilities, and

other entities concerned about long-term care;
(b)  observe actions and quality of care in long-term care

facilities;
(c)  perform complaint intake;
(d)  provide residents, families, and the general public with

information about the LTCO program and resident rights;
(e)  provide public presentations;
(f)  assist with resolution and follow-up on complaints

while under the supervision of a Certified Ombudsman; and
(g)  provide technical assistance to the general public and

long-term care facility staff.
C.  Ombudsman Program Director
(1)  An Ombudsman Program Director, who may be the

AAA director or his designee, may perform the duties of an
Ombudsman, if certified as such, and shall:

(a)  provide overall administration of the local ombudsman
program;

(b)  provide overall supervision of LTCO paid and
volunteer staff;

(c)  conduct quality assurance and complaint case record
reviews;

(d)  oversee the screening, hiring, and dismissal of LTCO
staff and volunteers; and

(e)  assess the need for regulatory changes to improve the
quality of care and life for long-term care facility residents and
advocate for the passage of those changes.

D.  Non-certified Staff or Volunteers
Non-certified staff or volunteers may perform the following

functions:
(a)  complaint intake;
(b)  provide public information and presentations regarding

the LTCO program, long-term care in general, and other topics
on which they may have expertise, as determined by the AAA;

(c)  provide outreach to residents, families, facilities, and
other entities concerned about long-term care;

(d)  visit long-term care facilities and residents; and

(e)  any other activity which does not expressly require
certification and for which the AAA has determined the
individual competent to engage in on behalf of the AAA or
LTCO program.

R510-200-5.  Certification Curriculum and Training Hours.
A.  Assistant Ombudsman: Prior to applying for

certification as an Assistant Ombudsman, an individual shall
complete a minimum of 18 hours of required initial training and
pass the post-test with a minimum score of 70%. This training
shall cover the following areas:

(1)  An introduction to the LTCO Program, including a
discussion of the scope of work of the LTCO.

(2)  An overview of the long-term care system, including
a discussion of:

(a)  the types of long-term care facilities and providers,
their organization and operations;

(b)  federal and state regulations applicable to long-term
care facilities and providers, with an emphasis on resident
rights;

(c)  long-term care resident profiles and methods of
payment for long-term care services;

(d)  the aging process and attitudes of aging; and
(e)  the Aging Network and the relationship between the

AAAs, the State LTCO, and various regulatory agencies.
(3)  Ombudsman skills, including:
(a)  interpersonal communication, observation, and

interviewing;
(b)  building working relationships with providers; and
(c)  complaint handling, with an emphasis on intake.
(4) An overview of complaint resolution skills, with an

emphasis on advocacy, negotiating, empowering residents, and
follow-up activities.

(5) LTCO Program policies and procedures, including:
(a)  confidentiality;
(b)  access to facilities and residents;
(c)  complaint investigation and resolution;
(d)  reporting; and
(e)  ethics.
(6) Case record documentation.
(7) Mediation and negotiation between residents.
(8) Any additional topics deemed appropriate by the State

LTCO in consultation with the Division, AAAs, long-term care
regulatory agencies and local LTCO Program Directors.

B.  Ombudsman: Prior to applying for certification as a
local Ombudsman, an individual shall complete a minimum of
30 hours of required initial training and pass the post-test with
a minimum score of 70%. This training shall include all training
described in Section A plus an additional 12 hours of training
covering the following areas:

(1)  a more in-depth review of the content areas covered for
candidates for certification as ombudsman representatives,
including written exercises, case studies, role plays, research
exercises, and analysis of systemic issues;

(2)  development of a complaint resolution action plan;
(3)  legal, administrative, and other remedies;
(4)  actions regarding public disclosure of actions or

inactions which affect residents of long-term care facilities,
including appropriateness, confidentiality of certain
information, and how to work with the media;

(5)  review of client records;
(6)  alternative dispute resolution options for use in

complaint handling; and
(7)  advocacy skills.
C.  Post-tests: The post-tests referred to in Sections A and

B shall be developed by the State LTCO and shall be structured
in sections to correspond to major training topics. If an
applicant does not receive a score of at least 70% on a post-test
they shall be eligible to retake the test one time within 30 days.
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If they do not receive a minimum score of at least 70% on the
retake test, they will need to complete the training pertaining to
the test sections on which they did not receive a passing score.
Upon completion, they will be allowed to take the test one
additional time. If a passing score is not obtained, the applicant
will be deemed by the State LTCO to not be appropriate for
certification as an Assistant Ombudsman or Ombudsman.

D.  Ongoing Training: To maintain certification, an
assistant ombudsman must complete a minimum of 12 hours of
training annually; an ombudsman must complete a minimum of
24 hours of training annually.

(1)  The State LTCO will provide for at least 48 hours of
LTCO specific training per year. Training shall be scheduled at
various times throughout the year and in various locations
throughout the State.

(2)  During the first year in which a person functions as an
assistant ombudsman or ombudsman the required initial training
will count toward the annual training requirement;

(3)  Relevant training offered in the community can serve
to meet annual training requirements in lieu of state-sponsored
LTCO training on an hour-for-hour basis. Documentation of
attendance at a training, including a copy of the training agenda,
shall be submitted to the State LTCO for approval.

R510-200-6.  Registration and Certification of Ombudsmen
and Assistant Ombudsmen.

A.  Central Registry
(1)  The State LTCO shall maintain a central registry of all

local ombudsmen and assistant ombudsmen. The registry shall
retain the following information on each:

(a)  the ombudsman's or assistant ombudsman's name,
address, and telephone number;

(b)  a summary of the ombudsman's or assistant
ombudsman's qualifications;

(c)  the ombudsman's or assistant ombudsman's
classification;

(d)  the AAA with which the ombudsman or assistant
ombudsman is associated;

(e) the most recent date of certification;
(f) a position description which contains any prohibitions

applicable to the ombudsman or assistant ombudsman.
Prohibitions may include limitation on the duties that may be
performed, limitations on the providers the ombudsman or
assistant ombudsman may investigate or attempt complaint
resolution with, or any limitations due to a conflict of interest;
and

(g)  information pertaining to any decertification actions
and the results of those actions.

(2)  Local ombudsman and assistant ombudsman shall
register with the State LTCO through the AAA within 30 days
of accepting assignment as a local ombudsman or assistant
ombudsman.

R510-200-7.  Decertification of Ombudsmen and Assistant
Ombudsmen.

Decertification of an ombudsman or assistant ombudsman
may occur through voluntary resignation or decertification by
the State LTCO or AAA or sponsoring agency which employs
him. A person who has been decertified may not be assigned to
ombudsman duties.

A. Involuntary Decertification With Cause:
(1)  No ombudsman or assistant ombudsman shall be

recommended for involuntary decertification without cause.
Cause may include:

(a)  failure to follow policies and procedures that conform
to the LTCO statute and rules;

(b)  performing a function not recognized or sanctioned by
the LTCO Program;

(c)  failure to meet the required qualifications for

certification;
(d)  failure to meet continuing education requirements;
(e)  intentional failure to reveal a conflict of interest; or
(f)  misrepresentation of the ombudsman's or assistant

ombudsman's category of certification or the duties he is
certified to perform.

(2)  The State LTCO and AAAs shall establish, for their
respective programs, policies and procedures for recommending
decertification. Those policies and procedures shall require that
the State LTCO or AAA attempt to help the LTCO or Assistant
LTCO attain satisfactory job performance through professional
development, supervision, or other remedial actions prior to
recommending decertification.

(3)  AAAs recommending decertification shall state their
reasons in writing and shall provide any relevant documentation
to support the recommendation to the State LTCO. Notice of the
recommendation for decertification and the basis for the
recommendation shall be provided to the local ombudsman or
assistant ombudsman at the same time that information is
submitted to the State LTCO.

(4)  The State LTCO shall review the recommendation and
provide written notification of his decision to the AAA and the
local ombudsman or assistant ombudsman within ten working
days. The AAA or local ombudsman or assistant ombudsman
may appeal the State LTCO's decision in accordance with the
Department of Human Services Rule R497-100.

(5)  When the State LTCO initiates a decertification action
against a local ombudsman or assistant ombudsman, the State
LTCO shall provide written notification to the AAA and the
local ombudsman or assistant ombudsman. The AAA or the
local ombudsman or assistant ombudsman may appeal the
decision in accordance with the Department of Human Services
Rule R497-100.

(6)  Upon completion of the decertification actions, the
State LTCO shall record the actions and results in the central
registry.

B.  Voluntary Decertification Without Cause:
When a local ombudsman or assistant ombudsman

voluntarily resigns due to personal reasons which would not
otherwise affect certification, they shall surrender their LTCO
identification card to the AAA. The AAA shall notify the State
LTCO of the voluntary decertification. The State LTCO shall
record the date of voluntary decertification in the central
registry.

C.  Voluntary Decertification With Cause:
When a local ombudsman or assistant ombudsman

voluntarily resigns for reasons which would otherwise warrant
involuntary decertification, they shall surrender their LTCO
identification card to the AAA within seven days. The AAA
shall notify the State LTCO of the voluntary decertification with
cause and shall notify the local ombudsman or assistant
ombudsman of the right to a hearing. The State LTCO shall
record the date of voluntary decertification in the central
registry.

D.  Recertification:
(1)  A certified local ombudsman or assistant ombudsman

who voluntarily requests decertification may apply to have his
certification reinstated when he becomes reemployed or
accepted as a LTCO staff or volunteer. Any person seeking
recertification shall apply in writing, through the AAA, to the
State LTCO. The application shall include the date of the most
recent decertification action and a summary of any professional
development in or experience with ombudsman skills, long-term
care services, problem resolution skills or any related skills the
applicant may have received since his decertification.

(2)  The State LTCO shall review the application and may
require the applicant to receive additional professional
development, and take an appropriate examination based upon
the length of time since the applicant's most recent certification,
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and the experience or professional development the applicant
has accumulated in the interim. The State LTCO shall make
notify both the AAA and the applicant of the decision within ten
working days.

R510-200-8.  Operation of the Long-Term Care Ombudsman
Program.

A.  Intake: The local LTCO Program shall accept and
screen referrals from residents, family, facility staff, agency staff
and the general community. Ombudsmen and assistant
ombudsmen may also serve as the complainant for situations
they have personally observed.

(1)  If the information indicates that the referral relates to
abuse, neglect, or exploitation of a resident, the local LTCO
shall refer the complaint to either the local Adult Protective
Services (APS) office or local law enforcement. The local LTCO
and the APS worker should collaborate on investigating and
resolving the complaint whenever possible.

(2)  If the information indicates that the referral relates to
facilities or operations licensed or certified by the Department
of Health Bureau of Medicare/Medicaid Program Certification
and Resident Assessment, and the nature of the complaint is
other than alleged abuse, neglect or exploitation of a resident,
the LTCO shall refer the complaint to the Department of Health.
The local LTCO and Department of Health staff should
collaborate on investigating and resolving the complaint
whenever possible.

(3)  Referrals to other agencies shall be made immediately
if the situation appears life threatening or, in other situations,
within two working days.  If a referral is made to another
agency, the local LTCO shall complete the intake form,
indicating the referral date and entity, and maintain the form as
part of the record. The local LTCO shall follow up to see that
action was taken by the referral agency.

(4)  If the referral involves a resident who is under the age
of 60, and the nature of the complaint is limited to impact only
on that resident, the local LTCO shall refer the complaint as
specified in paragraph (1) or (2) of this section and take no
further action. If the referral involves a resident who is under the
age of 60 who resides in a facility that has other residents over
the age of 60 and the nature of the complaint is such that it
impacts those residents, the local LTCO shall refer the
complaint as specified in paragraph (1) or (2) of this section as
applicable and initiate an investigation.

(5)  If the complaint involves residents rights or other
issues within the jurisdiction of the LTCO, an investigation shall
be initiated to determine if the complaint is valid. Issues within
the purview of the LTCO include issues of privacy,
confidentiality of information, and other issues relating to the
action, inaction, or decisions by providers or representatives of
providers of long-term care services, public agencies, or health
and human service agencies that may adversely affect the health,
safety, welfare, or rights of residents.

B.  Investigations:
(1)  LTCO investigations shall be initiated within three

working days. If the available information indicates serious
threat to a resident's life, health or property, the response shall
be immediate.

(2)  The investigation may involve phone or in-person
contacts with the resident and complainant, collateral agency or
individual contacts or an on-site investigation. The local LTCO
shall:

(a)  do a preliminary screening to gather facts and details of
the complaint;

(b)  categorize the complaint, i.e. resident rights, education,
abuse, neglect, technical assistance, etc.;

(c)  identify all parties to the complaint;
(d)  identify relevant agencies, as required by state and

federal statutes;

(e)  identify steps already taken by the complainant;
(f)  identify information gaps that may require additional

research;
(g)  determine if an on-site investigation is needed.  If it is

determined that an on-site investigation is not necessary, the
LTCO shall document the reasons in the case file;

(h)  determine if the situation is an emergency; and
(i)  make verbal or written follow-up with the complainant.
(3)  The method and extent of the investigation depends on

the circumstances reported. The local LTCO shall complete an
intake form on each referral. A complaint consists of the initial
referral or any additional contacts regarding the initial referral
received during the period that the case is opened. A referral
regarding a different matter made during the period the case is
opened is considered a new complaint. A referral received after
a case is closed is considered a new complaint.

(4)  When an on-site investigation is determined to be
necessary the local LTCO does not have to give prior notice to
the agency or facility in question. The local LTCO may choose
to give notice if deemed appropriate. In either case, the
ombudsman shall:

(a)  upon arrival at the facility or agency, present official
identification to the administration or designated person in
charge;

(b)  identify any factors that may interfere with the
investigation;

(c)  start the investigatory process to establish as clearly as
possible what has happened, why it has happened, who or what
is responsible for resolving the complaint, and possible
solutions to the problem;

(d)  interview the resident, as well as other residents, staff,
family, friends and physician as deemed necessary;

(e)  make phone calls, on-site observation, review resident
records, and make collateral contacts with other agencies and
professionals; and

(f)  take any other appropriate investigatory actions within
the purview of the LTCO Program.

(g)  During the course of the investigation, the local LTCO
shall look for credible evidence which supports or refutes the
complaint. Evidence may be directly observed by the LTCO or
indirectly gathered from statements from reliable sources. The
State LTCO shall provide consultation and technical assistance
regarding the methods used in investigating complaints as
requested by the local LTCO.

(h)  Ombudsmen shall be provided privacy by the facility
or agency during all aspects of the investigative process.

(5)  Determining Validity of Complaint
(a)  The local LTCO, having gathered evidence regarding

the complaint, shall review the evidence to determine whether
that evidence supports the allegations made in the complaint. If
the local LTCO is uncertain as to whether the complaint is valid,
he shall discuss the situation with his supervisor. If further
consultation is necessary, contact should be made with the State
LTCO, who may suggest additional activities or approaches to
the problem. The local LTCO shall gather further evidence from
interviews, collateral contacts, and records review, until the
body of evidence enables the local LTCO to make a supportable
decision regarding validity of the complaint.

(b)  Upon determination of the validity of the complaint,
the local LTCO shall document the determination and reasons
for it in the case file.

(6)  Resolution of Complaints
(a)  Having determined that the complaint is valid, the local

LTCO shall take appropriate steps to resolve the complaint,
including:

(i)  determining the scope of the problem. Does the
problem affect just the residents mentioned in the complaint, or
does it affect other residents?

(ii)  determining what options exist to resolve the



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 244

complaint. For example, can the complaint be resolved
immediately, will the resolution require negotiation with the
facility management, or has the facility already moved to resolve
the situation.

(iii)  discussing with the resident which of the options are
acceptable to resolve the complaint. Determining an acceptable
resolution may require negotiation between the parties to
achieve an acceptable resolution to the situation.

(iv)  developing with the resident and facility a plan to
achieve the agreed-upon resolution. The plan may be very
simple or may have several steps and involve other agencies.
Once the plan is agreed upon, the local LTCO, facility, resident,
and other parties shall take action to implement the plan.

(v)  making referrals to other agencies if a referrals are
required by the plan.

(a)  If during the investigation process the local LTCO
determines that the incident or activities should be referred to
APS, Health Facility Licensure, or Health Facility Review, the
LTCO shall immediately make the referral and involve all
appropriate agencies.

(b)  The local LTCO who has referred the complaint to
another agency shall follow up to obtain final results and record
the outcome of the other agency's investigation. If the other
agency does not respond or if the response is inadequate, the
local LTCO may:

(1)  contact the agency; or
(2)  contact the State LTCO for technical assistance or help

in resolving the problem with the other agency; or
(3)  collaborate with another advocacy agency, such as the

Legal Center for People with Disabilities, the Senior Citizens
Law Center, or the local office of Utah Legal Services to resolve
the issue and clarify substantive legal rights of elderly residents;
or

(4)  track on-going problems with an agency or facility to
build a body of credible evidence on which to base further
action; or

(5)  take any other appropriate action within the LTCO
scope of authority, including filing legal action against the other
agency if the AAA has the legal resources to bring legal action.

(6)  compiling documentation of the validity of the
complaint, of the agreed-upon outcome, and the steps taken to
carry out the plan. The documentation may be summary in
nature, but should clearly indicate the situation and its
resolution.

(7)  determining at what point the case is appropriately
closed.

(8)  notifying the complainant, verbally or in writing, that
the investigation has been completed and the case is closed.

(7)  Records
(a)  The local LTCO shall maintain a set of records by

resident, containing all required forms and relevant
documentation, including:

(i)  a completed intake form;
(ii)  case recording consisting of: the nature of the

complaint; validity of complaint and reasons for the
determination; plan for resolution; implementation and outcome
of plan; and dates and names of any collateral contacts.

(iii)  consent forms; and
(iv)  copies of any correspondence or written documents

pertaining to the complaint, the investigation, the resolution
plan, or implementation of the resolution plan.

(b)  The local LTCO shall also maintain information by
facility relating to all referrals.

(c)  All actions, findings, conclusions, recommendations
and follow-up shall be documented on the required state forms.

(8)  Consent Forms
(a)  In order to access resident files maintained in a facility,

the local LTCO must attempt to obtain a signed release from the
resident or the resident's legal representative.  Signed releases

shall be maintained in the case file and a copy shall be given to
the facility or agency for inclusion in the residents record.

(b)  If the local LTCO is unable to obtain written
permission, he may get verbal approval from the resident or the
resident's legal representative.  The date and method of
obtaining the verbal approval, e.g. phone contact with guardian,
shall be documented in the case file.  LTCO shall attempt to
have a third-party witness the verbal consent and document it in
the record.

(c)  If a request for written or verbal consent is denied by
the resident or their legal representative, the local LTCO shall
not access the records.

(d)  If the request for written or verbal consent is
unsuccessful for any reason other than specific denial by the
resident or legal representative, the local LTCO may proceed to
access the records.  The reasons for not obtaining consent shall
be documented in the case file.

(9)  Access to LTCO Records
(a)  Records maintained by the local LTCO shall be

available to the LTCO, their supervisor, the LTCO Program
Director, the State LTCO, and any duly authorized agent of the
AAA or the Division with program oversight responsibility. No
other staff shall have access to these records.

(b)  Residents have the right to read their LTCO records;
however, the name of any complainants shall be withheld.

(c)  LTCO records shall be released to other persons if the
resident provides written consent. The consent form must be
filed in the resident's file.

(d)  State and federal auditors may have access to LTCO
records as required for administration of the program.

(d)  Statistical information and other data regarding the
LTCO program which does not identify specific residents or
complainants is available for public dissemination.

(10)  Reporting Requirements to State LTCO
Local LTCO programs shall report to the State LTCO on

the operation of the LTCO program. Reports shall include the
data required to complete the State's report to the U.S.
Department of Health and Human Services, Administration on
Aging.  Reports shall be submitted within time frames and in a
format which shall be mutually agreed upon by the Division and
AAAs.

(11)  Legal Issues
(a)  Legal representation: The Division is responsible for

assuring that adequate legal representation is available for local
LTCO Programs. AAAs and their governing authorities shall
have the option to provide legal representation for their local
LTCO Program. If an AAA, through their governing authority,
opts not to provide this representation, the Division shall
arrange for the representation through the attorney general or
through contract. All AAA requests for legal consultation or
representation shall be directed to the State LTCO for action.
The Division is responsible to assure that no conflict of interest
is present in the provision of legal representation to local LTCO
Programs.

(b)  Liability: The local LTCO must operate within the
scope of the ombudsman job description and this policy.
Actions such as transporting a client, acting as a guardian or
payee, signing consent forms for survey, medication, restraints,
etc., signing medical directives, receiving a client power of
attorney, and similar actions are outside the scope of the LTCO
responsibilities. In doubtful situations the ombudsman should
consult with supervisors, legal counsel or the State LTCO.

(c)  Guardianship:If a resident has a legal guardian, the
local LTCO must work with the guardian. If the local LTCO
identifies problems in the guardianship, they will discuss the
situation with the local adult protective services staff to
determine the advisability of investigating for abuse, neglect, or
exploitation. They may also consult legal counsel or present
issues to the court which oversees the guardianship.
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(12)  Volunteers
Local LTCO programs which use volunteers shall follow

AAA policy with respect to applications, screening and
approval, reference checks, personnel records, reimbursement,
supervision, liability and all other relevant aspects of the
volunteer program. In addition, volunteers must meet specific
training and certification requirements contained in these rules
if they are serving in the capacity of local ombudsman or
assistant ombudsman.

(13)  Public Education
In addition to receiving and investigating complaints, local

LTCO Programs are mandated by federal and state statute to
provide public education regarding long-term care issues. This
may include activities such as frequent presence in facilities,
community advocacy, attendance at family or resident councils,
technical assistance and in service to long-term care facilities,
community organizations, and public information presentations.

R510-200-9.  Determination of the Responsible Agency for
Investigating Particular Cases in Long-Term Care Facilities.

A.  Pursuant to Utah Code Section 62A-3-106.5, to avoid
duplication in responding to a report of alleged abuse, neglect,
or financial exploitation in a long-term care facility, the Division
hereby establishes procedures to determine whether Adult
Protective Services or the Long-Term Care Ombudsman
Program will be responsible to investigate or provide services in
a particular case and determine whether, and under what
circumstances, the agency that is not the responsible agency will
provide assistance to the responsible agency in a particular case.

B.  The Long-Term Care Ombudsman Program will be the
responsible agency in responding to a report of alleged abuse,
neglect, or exploitation of an elderly adult who resides in a long-
term care facility in the following cases:

(1)  When an allegation of abuse, neglect or exploitation
occurs, the Long-Term Care Ombudsman will be the responsible
agency in cases other than cases that allege sexual abuse or
sexual exploitation;

(2)  When an elderly resident of a long-term care facility
has allegedly abused, neglected, or financially exploited another
resident;

(3)  When an employee of a long-term care facility has
allegedly abused, neglected, or financially exploited an elderly
resident and the facility has terminated the employee;

(4)  When the police or local law enforcement have
initiated an investigation of alleged abuse, neglect, or financial
exploitation.

C.  Adult Protective Services will be the responsible
agency in responding to a report of alleged abuse, neglect, or
exploitation of a vulnerable adult who resides in a long-term
care facility in the following cases:

(1)  When an allegation of sexual abuse or sexual
exploitation of a vulnerable adult is received.

D.  The agency that is not the responsible agency will
provide assistance to the responsible agency in the following
circumstances:

(1)  When the responsible agency requests the assistance of
the non-responsible agency; or

(2)  When the responsible agency is the LTCO and there is
evidence that the resident's protective need has not been met.

KEY:  elderly, ombudsman, LTCO
October 23, 2006 62A-3-201 to 8
Notice of Continuation August 21, 2007 62A-3-104
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R590.  Insurance, Administration.
R590-131.  Accident and Health Coordination of Benefits
Rule.
R590-131-1.  Authority.

This rule is adopted and promulgated pursuant to
Subsection 31A-2-201(3)(a) and Section 31A-22-619.

R590-131-2.  Purpose and Applicability.
A.  The purpose of this rule is to:
1.  establish a uniform order of benefit determination under

which plans pay coordination of benefit claims;
2.  reduce duplication of benefits by permitting a reduction

of the benefits paid by a plan when the plan, pursuant to this
rule, does not have to pay its benefits first; and

3.  provide greater efficiency in the processing of claims
when a person is covered under more than one plan.

B.  This rule applies to all accident and health insurance
plans issued on or after the effective date of this rule.

R590-131-3.  Definitions.
For the purposes of this rule, the commissioner adopts the

definitions in Sections 31A-1-301 and 31A-30-103, and the
following:

A.  "Allowable Expense" means any health care expense,
including coinsurance or copayments and without reduction for
any applicable deductible, that is covered in full or in part by
any of the plans covering the person.

1.  If an insurer is advised by a covered person that all
plans covering the person are high-deductible health plans and
the person intends to contribute to a health savings account
established in accordance with Section 223 of the Internal
Revenue Code of 1986, the primary high-deductible health
plan's deductible is not an allowable expense, except for any
health care expense incurred that may not be subject to the
deductible as described in Section 223(c)(2)(C) of the Internal
Revenue Code of 1986.

2.  An expense or a portion of an expense that is not
covered by any of the plans is not an allowable expense.

3.  Any expense that a provider, by law or in accordance
with a contractual agreement, is prohibited from charging a
covered person is not an allowable expense.

4.  The following are examples of expenses that are not
allowable expenses:

a.  If a person is confined in a private hospital room, the
difference between the cost of a semi-private room in the
hospital and the private room is not an allowable expense,
unless one of the plans provides coverage for private hospital
room expenses.

b.  If a person is covered by two or more plans that
compute their benefit payments on the basis of usual and
customary fees or relative value schedule reimbursement or
other similar reimbursement methodology, any amount charged
by the provider in excess of the highest reimbursement amount
for a specified benefit is not an allowable expense.

c.  If a person is covered by two or more plans that provide
benefits or services on the basis of negotiated fees, any amount
in excess of the highest of the negotiated fees is not an allowable
expense.

d.  If a person is covered by one plan that calculates its
benefits or services on the basis of usual and customary fees,
relative value schedule reimbursement, or other similar
reimbursement methodology and another plan that provides its
benefits or services on the basis of negotiated fees, the primary
plan's payment arrangement shall be the allowable expense for
all plans.  However, if the provider has contracted with the
secondary plan to provide the benefit or service for a specific
negotiated fee or payment amount that is different than the
primary plan's payment arrangement and if the provider's
contract permits, that negotiated fee or payment shall be the

allowable expense used by the secondary plan to determine its
benefits.

e.  The definition of "allowable expense" may exclude
certain types of coverage or benefits such as dental care, vision
care, prescription drug, or hearing aids.

i.  A plan that limits the application of COB to certain
coverages or benefits may limit the definition of allowable
expense in its contract to expenses that are similar to the
expenses that it provides.

ii.  When COB is restricted to specific coverages or
benefits in a contract, the definition of allowable expense shall
include similar expenses to which COB applies.

f.  When a plan provides benefits in the form of services,
the reasonable cash value of each service will be considered an
allowable expense and a benefit paid.

g.  The amount of the reduction may be excluded from
allowable expense when a covered person's benefits are reduced
under a primary plan because the covered person does not
comply with the plan provisions concerning second surgical
opinions or pre-certification of admissions or services.

B.  "Birthday" refers only to month and day in a calendar
year and does not include the year in which the person was
born.

C.  "Child" means a:
1.  child as defined in Section 78-45-2; or
2.  dependent child that is provided coverage pursuant to

Sections 31A-22-610, 610.5 and 611.
D.  "Claim" means a request that benefits of a plan be

provided or paid.  The benefits claimed may be in the form of:
1.  services (including supplies);
2.  payment for all or a portion of the expenses incurred;
3.  a combination of (1) and (2) above; or
4.  an indemnification.
E.  "Closed Panel Plan" means a plan that provides health

benefits to covered persons primarily in the form of services
through a panel of providers that have contracted with or are
employed by a plan, and that excludes benefits for services
provided by other providers, except in the cases of emergency
or referral by a panel member.

F.  "Conforming Plan" means a plan that is subject to this
rule.

G.  "Continuation Coverage" means coverage provided
under right of continuation pursuant to the federal (COBRA)
law, Utah mini-COBRA, or a state extension law.  For the
purposes of this rule, a person's eligibility status will maintain
the same classification under continuation coverage.

H.  "Coordination of Benefits" or "COB" means a
provision establishing an order in which plans pay their
coordination of benefit claims, and permitting secondary plans
to reduce their benefits so that the combined benefits of all plans
do not exceed total allowable expenses.

I.  "Custodial Parent" means:
1.  the legal custodial parent or physical custodial parent as

awarded by a court decree; or
2.  in the absence of a court decree, the parent with whom

the child resides more than one half of the calendar year without
regard to any temporary visitation.

J.1.  "Group-type contract" means a contract that is not
available to the general public and is obtained and maintained
only because of membership in or a connection with a particular
organization or group, including blanket coverage.

2.  Group-type contract does not include an individually
underwritten and issued guaranteed renewable policy even if the
policy is purchased through payroll deduction at a premium
savings to the insured since the insured would have the right to
maintain or renew the policy independently of continued
employment with the employer.

K.  "High-deductible Health Plan" has the meaning given
the term under Section 223 of the Internal Revenue Code of
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1986, as amended by the Medicare Prescription Drug,
Improvement and Modernization Act of 2003.

L.  "Hospital Indemnity Benefits" means benefits not
related to expenses incurred.  The term does not include
reimbursement-type benefits even if they are designed or
administered to give the insured the right to elect indemnity-type
benefits at the time of claim.

M.  "Non-conforming Plan" means a plan that is not
subject to this rule.

N.  "Plan" means a form of coverage with which
coordination is allowed.

1.  Separate parts of a plan that are provided through
alternative contracts that are intended to be part of a coordinated
package of benefits are considered one plan and there is no COB
among the separate parts of the plan.

2.  If a plan coordinates benefits, its contract shall state the
types of coverage that will be considered in applying the COB
provision of that contract.

3.  Whether a plan's contract uses the term "plan" or some
other term such as "program," the contractual definition may be
no broader than the definition of "plan."

4.  Plan shall include:
a.  individual and group accident and health insurance

contracts and subscriber contracts except as provided by R590-
131-3.N.5;

b.  uninsured arrangements of group or group-type
coverage;

c.  coverage through closed panel plans;
d.  group-type contracts;
e.  medical care components of long-term care contracts,

such as skilled nursing care; and
f.  Medicare or other governmental benefits, as permitted

by law.
5.  Plan shall not include:
a.  hospital indemnity coverage benefits or other fixed

indemnity coverage;
b.  accident only coverage;
c.  specified disease or specified accident coverage;
d.  limited benefit health coverage, as defined in Rule

R590-126;
e.  school accident-type coverages that cover students for

accidents only, including athletic injuries, either on a twenty-
four-hour basis or on a "to and from school" basis;

f.  benefits provided in long-term care insurance policies
for non-medical services, for example, personal care, adult day
care, homemaker services, assistance with activities of daily
living, respite care and custodial care or for contracts that pay a
fixed daily benefit without regard to expenses incurred or the
receipt of services;

g.  Medicare supplement policies;
h.  a state plan under Medicaid; or
i.  a governmental plan, which, by law, provides benefits

that are in excess of those of any private insurance plan or other
non-governmental plan.

O.  "Policyholder" means the primary insured named in a
non-group insurance policy.

P.  "Primary Plan" means a plan whose benefits for a
person's health care coverage must be determined without taking
the existence of any other plan into consideration. A plan is a
primary plan if:

1.  the plan has no order of benefit determination;
2.  its rules differ from those permitted by this rule; or
3.  all plans which cover the person use the order of benefit

determination provisions of this rule and under those
requirements the plan determines its benefits first.

Q.  "Retiree employee benefit plan" means an employee
benefit plan as defined in 29 U.S.C. 1002(3).

R.  "Secondary Plan" means any plan, which is not a
primary plan.

S.  "Separated" means married persons who are legally
separated.

R590-131-4.  COB Contract Provisions.
A.  A COB provision may not be used that permits a plan

to reduce its benefits on the basis that:
1.  another plan exists and the covered person did not

enroll in that plan;
2.  a person is or could have been covered under another

plan, except with respect to a retiree employee benefit plan; or
3.  a person has elected an option under another plan

providing a lower level of benefits than another option that
could have been elected.

B.  Under the terms of a closed panel plan, benefits are not
payable if the covered person does not use the services of a
closed panel provider for either plan.

1.  In most instances, COB does not occur if a covered
person is enrolled in two or more closed panel plans and obtains
services from a provider in one of the closed panel plans.  The
closed panel plan whose providers were not used, has no
liability.

2.  COB may occur during the plan year when the covered
person receives services from a provider who is on each closed
panel, or emergency services that would have been covered by
both plans.  The secondary plan shall use the provisions of
R590-131-7 to determine the amount it should pay for the
benefit.

C.  No plan may use a COB provision, or any other
provision that allows it to reduce its benefits with respect to any
other coverage its insured may have that does not meet the
definition of a plan under R590-131-3.

R590-131-5.  Rules for Coordination of Benefits.
When a person is covered by two or more plans, the rules

for determining the order of benefit payments are as follows:
A.  The primary plan shall pay or provide its benefits as if

the secondary plans or plan did not exist.
B.  If the primary plan is a closed panel plan and the

secondary plan is not a closed panel plan, the secondary plan
shall pay or provide benefits as if it were the primary plan when
a covered person uses a non-panel provider, except for
emergency services or authorized referrals that are paid or
provided by the primary plan.

C.  When multiple contracts providing coordinated
coverage are treated as a single plan under this rule, this section
applies only to the plan as a whole, and coordination among the
component contracts is governed by the terms of the contracts.
If more than one insurer pays or provides benefits under the
plan, the insurer designated as primary within the plan shall be
responsible for the plan's compliance with this rule.

D.  If a person is covered by more than one secondary plan,
benefits are determined using the rules in R590-131-6.  Each
secondary plan shall take into consideration the benefits of the
primary plan or plans and the benefits of any other plan, which,
under the rules of this rule, has its benefits determined before
those of the secondary plan.

E.1.  Except as provided in R590-131-5.E.2., a plan that
does not contain order of benefit determination provisions that
are consistent with this regulation is always the primary plan
unless the provisions of both plans, regardless of the provisions
of this subsection, state that the complying plan is primary.

2.  Coverage that is obtained by virtue of membership in a
group and designed to supplement a part of a basic package of
benefits may provide that the supplementary coverage shall be
excess to any other parts of the plan provided by the contract
holder.  Examples of these types of situations are major medical
coverages that are superimposed over base plan hospital and
surgical benefits, and insurance type coverages that are written
in connection with a closed panel plan to provide out-of-
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network benefits.
F.  A plan may take into consideration the benefits paid or

provided by another plan only when, under the rules of this
regulation, it is secondary to that other plan.

R590-131-6.  Determining Order of Benefits.
Each plan determines its order of benefits using the first of

the following rules that apply:
A.  Non-dependent or Dependent.
The plan that covers the person other than as a dependent,

such as an employee, member, policyholder retiree or
subscriber, is the primary plan and the plan that covers the
person as a dependent is the secondary plan.

B.  Child Covered Under More Than One Plan.
Unless there is a court decree stating otherwise, plans

covering a child shall determine the order of benefits as follows:
1.  For a child whose parents are married or living together

if they have never been married:
a.  The plan of the parent whose birthday falls earlier in the

calendar year is the primary plan; or
b.  If both parents have the same birthday, the plan that has

covered the parent longest is the primary plan.
2.  For a child whose parents are divorced or separated or

are not living together if they have never been married:
a.i.  If a court decree states that one of the parents is

responsible for the child's health care expenses or health care
coverage, the responsible parent's plan is primary.

ii.  If the parent with responsibility has no health care
coverage for the child's health care expenses, but the spouse of
the responsible parent does have health care coverage for the
child's health care expenses, the responsible parent's spouse's
plan is the primary plan.

b.  If a court decree states that both parents are responsible
for the child's health care expenses or health care coverage, the
provisions of R590-131-6.B.1. shall determine the order of
benefits.

c.  If a court decree states that the parents have joint
custody without stating that one parent has responsibility for the
health care expenses or health care coverage of the child the
provisions of R590-131-6.B.1. shall determine the order of
benefits, or

d.  If there is no court decree allocating responsibility for
the child's health care expenses or health care coverage, the
order of benefits for the child are as follows:

i.  the plan covering the custodial parent;
ii.  the plan covering the custodial parent's spouse;
iii.  the plan covering the non-custodial parent; and then
iv.  the plan covering the non-custodial parent's spouse.
e.  For a child covered under more than one plan, and one

or more of the plans provides coverage for individuals who are
not the parents of the child, such as a guardian, the order of
benefits shall be determined under R590-131-6.B.1. or 2. as if
those individuals were parents of the child.

C.  Active, Retired, or Laid-Off Employee.
1.  The plan that covers a person as an active employee

who is neither laid off, nor retired, nor a dependent of an active
employee, is the primary plan.  The plan covering that same
person as a retired or laid-off employee or as a dependent of a
retired or laid-off employee is the secondary plan.

2.  If the other plan does not have this rule, and the plans
do not agree on the order of benefits, this rule is ignored.

3.  This Subsection does not apply if the rule in Subsection
6.A. can determine the order of benefits.

D.  COBRA or State Continuation Coverage.
1.  If a person whose coverage is provided pursuant to

COBRA or under a right of continuation pursuant to state or
other federal law is covered under another plan, the plan
covering the person as an employee, member, subscriber or
retiree or covering the person as a dependent of an employee,

member, subscriber or retiree is the primary plan and the plan
covering that same person pursuant to COBRA or under a right
of continuation pursuant to state or other federal law is the
secondary plan.

2.  If the other plan does not have this rule, and the plans
do not agree on the order of benefits, this rule is ignored.

3.  This rule does not apply if the rule in R590-131-6.A.
can determine the order of benefits.

E.  Longer or Shorter Length of Coverage.
1.  If the preceding rules do not determine the order of

benefits, the plan that covered the person for the longer period
of time is the primary plan and the plan that covered the person
for the shorter period of time is the secondary plan.

2.a.  To determine the length of time a person has been
covered under a plan, two successive plans shall be treated as
one if the claimant was eligible under the second within 24
hours after coverage under the first plan ended.

b.  The start of a new plan does not include:
i.  a change in the amount or scope of a plan's benefits;
ii.  a change in the entity that pays, provides or administers

the plan's benefits; or
iii.  a change from one type of plan to another, such as,

from a single employer plan to a multiple employer plan.
c.  The person's length of time covered under a plan is

measured from the person's first date of coverage under that
plan.  If that date is not readily available, the date the person
first became a member of the group shall be used as the date
from which to determine the length of time the person's
coverage under the present plan has been in force.

F.  If none of the above rules determine the primary plan,
the allowable expenses shall be shared equally between the
plans.

G.  If the plans cannot agree on the order of benefits within
30 calendar days after the plans have received all of the
information needed to pay the claim, the plans shall immediately
pay the claim in equal shares and determine their relative
liabilities following payment, except that no plan shall be
required to pay more than it would have paid had it been the
primary plan.

R590-131-7.  Procedure to be Followed by Secondary Plan
to Calculate Benefits and Pay a Claim.

A.  In determining the amount to be paid by the secondary
plan on a claim, the secondary plan shall calculate the benefits,
should the secondary plan wish to coordinate benefits, it would
have paid on the claim in the absence of other health care
coverage and apply that calculated amount to any allowable
expense under its plan that is unpaid by the primary plan.

B.  The secondary plan may reduce its payment amount so
that when combined with the amount paid by the primary plan,
the total benefits paid or provided by all plans for the claim do
not exceed 100% of the total allowable expense for that claim.

C.  The secondary plan shall credit to its plan deductible
any amounts it would have credited to its deductible in the
absence of other health care coverage.

R590-131-8.  Miscellaneous Provisions.
A.  Reasonable Cash Value of Services.
1.  A secondary plan which provides benefits in the form

of services may recover the reasonable cash value of providing
the services from the primary plan, to the extent that benefits for
the services are covered by the primary plan and have not
already been paid or provided by the primary plan.

2.  Nothing in this provision may be interpreted to require
a plan to reimburse a covered person in cash for the value of
services provided by a plan, which provides benefits in the form
of services.

B.  Excess and Other Provisions.
1.  No policy or plan subject to this rule may contain a
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provision that its benefits are "excess" or "always secondary" to
any other plan or policy.

2.  A plan with COB rules which comply with these rules,
which is called a conforming plan, may coordinate benefits with
a plan which is "excess" or "always secondary" or which uses
COB rules inconsistent with this rule, which is called a non-
conforming plan, on the following basis:

a.  if the conforming plan is the primary plan, it shall pay
or provide its benefits on a primary basis;

b.  if the conforming plan is the secondary plan, it shall pay
or provide its benefits first, but the amount of the benefits
payable shall be determined as if the conforming plan were the
secondary plan.  In such a situation, the payment shall be the
limit of the conforming plan's liability; and

c.  if the non-conforming plan does not provide the
information needed by the conforming plan to determine its
benefits within a reasonable time after it is requested to do so,
the conforming plan shall assume that the benefits of the non-
conforming plan are identical to its own and shall pay its
benefits accordingly.  If within three years of payment, the
conforming plan receives information as to the actual benefits of
the non-conforming plan, it shall adjust any payments
accordingly.

d.i.  If the non-conforming plan reduces its benefits so that
the covered person receives less in benefits than the covered
person would have received had the conforming plan paid or
provided its benefits as the secondary plan, and the non-
conforming plan paid or provided its benefits as the primary
plan, then the conforming plan shall advance to the covered
person, or on behalf of the covered person, an amount equal to
such difference.

ii.  In no event shall the conforming plan advance more
than the conforming plan would have paid had it been the
primary plan, less any amount it had previously paid.

iii.  In consideration of such advance, the conforming plan
shall be subrogated to all rights of the covered person against
the non-conforming plan in the absence of subrogation.

C.  If the plans cannot agree on the order of benefits within
thirty calendar days after the plans have received all of the
information needed to pay the claim, the plans shall immediately
pay the claim in equal shares and determine their relative
liabilities following payment, except that no plan shall be
required to pay more than it would have paid had it been the
primary plans.

D.  Subrogation.
COB clearly differs from subrogation.  Provisions for one

may be included in health care benefit contracts without
compelling the inclusion or exclusion of the other.

E.  Right To Receive and Release Needed Information.
Certain facts are needed to apply these COB rules.  An insurer
has the right to decide which facts it needs.  It may obtain
needed facts from or give them to any other organization or
person.  An insurer need not tell or obtain consent from any
person to do this.  To facilitate cooperation with insurers;
guidelines for medical privacy issues are provided under U.A.R
R590-206, and Title V of Gramm-Leach-Bliley Act of 1999.
Each person claiming benefits under a plan shall give the insurer
any facts it needs to pay the claim.

F.  Right of Recovery.
1.  If the amount of the payments made by an insurer is

more than it should have paid under the provisions of this rule,
subject to 31A-26-301.6, it may recover the excess paid from
one or more of the following, if they were paid by the insurer:

a.  an insured;
b.  a non-contracted provider;
c.  a contracted provider;
d.  other insurance companies; or
e.  other organizations.
2.  Reversals of payments made due to issues related to this

rule are limited to the time period stated in Section 31A-26-
301.6, except as provided in Section 31A-21-313.

3.  It is the insurer's responsibility to see that the proper
adjustments between insurers and providers are made.

G.  Notice to Covered Persons.  A plan shall, in its
explanation of benefits provided to covered persons, include the
following language:  "If you are covered by more than one
health benefit plan, you should file all your claims with each
plan."

H.  If otherwise covered benefits are due to a loss subject
to Section 31A-22-306, then an accident and health insurer may
exclude benefits covered by personal injury protection described
in Subsection 31A-22-307(1)(a), up to the:

1.  personal injury protection benefit provided by motor
vehicle insurance; or

2.  minimum amount required by Section 31A-22-307, if
motor vehicle insurance is not in effect.

I.  Facility of Payment.  A payment made under another
plan may include an amount, which should have been paid
under the plan.  If it does, the insurer may pay that amount to
the organization which made that payment.  That amount will
then be treated as though it were a benefit paid under the plan.
The insurer will not have to pay that amount again.  The term
"payment made" includes providing benefits in the form of
services, in which case "payment made" means reasonable cash
value of the benefits provided in the form of services.

R590-131-9.  COB Scenarios.
The following scenarios are provided to assist in

demonstrating the use of the COB rule:
A.  Parents Not Married, Living Together, No Court

Decree.  The order of benefits pursuant to R590-131-6.B.1.
shall be:

1.  the parent whose birthday falls earlier in the calendar
year; then

2.  the parent whose birthday falls later in the calendar
year; or

3.  if the parents have the same birthday, the plan that has
covered the parent longest; then

4.  the plan that has covered the parent the shortest.
B.  Parents Divorced, Separated, Or Not Living Together.
1.  The court decree gives joint custody with the father

responsible for the child's health care expenses or health care
coverage, and the father has health care coverage.  The order of
benefits pursuant to R590-131-6.B.2.a. shall be the:

a.  natural father;
b.  step-mother;
c.  natural mother; then
d.  step-father.
2.  The court decree gives joint custody with father

responsible for the child's health care expenses or health care
coverage, the father does not have health care coverage, but his
wife does.  The order of benefits pursuant to R590-131-6.B.2.a.
shall be the:

a.  step-mother;
b.  natural mother; then
c.  step-father.
3.  The court decree gives custody to the father and

requires both parents to be responsible for health care expenses
or coverage.  The father's date of birth (DOB) 12/01, the step-
mother's DOB 02/17, the mother's DOB 08/23, and the step-
father's DOB 01/10.  The order of benefits pursuant to R590-
131-6.B.2.b. shall be the:

a.  step-father;
b.  step-mother;
c.  natural mother; then
d.  natural father.
4.  A court decree awards joint custody and the father

physical custody.  The court decree does not address health care
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expenses or coverage.  The father's DOB is 12/01, the step-
mother's DOB is 02/17, the mother's DOB is 08/23, and the
step-father's DOB is 01/10.  The order of benefits pursuant to
R590-131-6.B.2.c. shall be the:

a.  step-father;
b.  step-mother;
c.  natural mother; then
d.  natural-father.
5.  A court decree awards joint custody and requires both

parents to be responsible for health care expenses or coverage.
The child lives with the mother 51% of the year.  The father's
DOB is 12/01, the step-mother's DOB is 02/17, the mother's
DOB is 08/23, and the step-father's DOB is 01/10.  The order of
benefits pursuant to R590-131-6.B.2.b. shall be the:

a.  step-father;
b.  step-mother;
c.  natural mother; then
d.  natural father.
C.  Parents Never Married.
1.  The parents are not living together and no court decree

exists.  The order of benefits pursuant to R590-131-6.B.2.d shall
be the;

a.  custodial parent;
b.  custodial parent's spouse;
c.  non-custodial parent; and then
d.  non-custodial parent's spouse.
2.  The parents are not living together and the court decree

awards custody to mother, but the decree does not address
health care expenses or coverage.  The order of benefits
pursuant to R590-131-6.B.2.d. shall be the:

a.  natural mother;
b.  step-father;
c.  natural father; then
d.  step-mother.
D.  Children No Longer Minors.  A court decree orders that

the natural father is to provide insurance for the minor children
and custody is awarded to the natural mother.  The dependents
are age 18 and older.  The order of benefits pursuant to R590-
131-6.B.2.d shall be the:

1.  natural mother;
2.  step-father;
3.  natural father; then
4.  step-mother.

R590-131-10.  Effective Date for Existing Contracts.
A.  A contract that provides health care benefits issued

before the effective date of this rule shall be brought into
compliance with this rule no later than January 1, 2009.

R590-131-11.  Penalties.
Any insurer that fails to comply with the provisions of this

rule, shall be subject to the forfeiture and penalty provisions of
Section 31A-2-308.

R590-131-12.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances shall not be affected.

R590-131-13.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule January 1, 2009.

KEY:  insurance law
October 2, 2008 31A-2-201
Notice of Continuation October 31, 2007 31A-21-307
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R590.  Insurance, Administration.
R590-148.  Long-Term Care Insurance Rule.
R590-148-1.  Authority.

This rule is issued pursuant to the authority vested in the
commissioner under Sections 31A-2-201 and 31A-22-1404.

R590-148-2.  Purpose.
The purpose of this rule is to implement standards for full

and fair disclosure of the manner, content, and required
disclosures for long-term care insurance to promote the public
interest, to promote the availability of long-term care insurance
coverage, to protect applicants for long-term care insurance, as
defined, from unfair or deceptive sales enrollment practices, to
facilitate public understanding and comparison of long-term care
insurance coverages, and to facilitate flexibility and innovation
in the development of long-term care insurance.

R590-148-3.  Applicability and Scope.
Except as otherwise specifically provided, this rule applies

to all long-term care insurance, as defined in 31A-1-301,
delivered or issued for delivery in this state on or after January
1, 1993, by insurers; fraternal benefit societies; nonprofit health,
hospital and medical service corporations; prepaid health plans;
health maintenance organizations and all similar organizations.

Additionally, this rule is intended to apply to policies
having indemnity benefits that are triggered by activities of daily
living and sold as disability income insurance, if:

(1) The benefits of the disability income policy are
dependent upon or vary in amount based on the receipt of long-
term care services;

(2) The disability income policy is advertised, marketed or
offered as insurance for long-term care services; or

(3) Benefits under the policy may commence after the
policyholder has reached Social Security's normal retirement age
unless benefits are designed to replace lost income or pay for
specific expenses other than long-term care services.

R590-148-4.  Incorporation by Reference.
The following tables and appendices are hereby

incorporated by reference within this rule and are available for
public inspection at the Insurance Department during normal
b u s i n e s s  h o u r s  o r  a t
http://www.insurance.utah.gov/ruleindex.html. These tables and
appendices were adopted by the National Association of
Insurance Commissioners' Long-Term Care Insurance Model
Regulation #641, as approved April 2000.

(1) Table I, Notice to Applicant Regarding Replacement of
Individual Accident and Sickness or Long-Term Care Insurance.

(2) Table II, Notice to Applicant Regarding Replacement
of Accident and Sickness or Long-Term Care Insurance.

(3) Table III, Triggers for a Substantial Premium Increase.
(4) Table IV, Long-Term Care Insurance Outline of

Coverage.
(5) Appendix A, Rescission Reporting Form.
(6) Appendix B, Long-Term Care Insurance Personal

Worksheet.
(7) Appendix C, Things You Should Know Before You

Buy Long-Term Care Insurance.
(8) Appendix D, Long-Term Care Insurance Suitability

Letter.
(9) Appendix E, Claims Denial Reporting Form Long-Term

Care Insurance.
(10) Appendix F, Worksheet Potential Rate Increase

Disclosure Form.
(11) Appendix G, Replacement and Lapse Reporting Form.

R590-148-5.  Definitions.
(1) For the purpose of this rule, the terms "applicant,"

"long-term care insurance," "certificate," "commissioner," and

"policy" shall have the meanings set forth in Sections 31A-1-
301 and 31A-22-1402.

(2) In addition, the following definitions apply:
(a) "Activities of daily living" means at least bathing,

continence, dressing, eating, toileting and transferring.
(b)  "Acute condition" means that the individual is

medically unstable.  Such an individual requires frequent
monitoring by medical professionals, such as physicians and
registered nurses, in order to maintain the individual's health
status.

(c) "Adult day care" means a program for three or more
individuals, of social and health-related services provided
during the day in a community group setting for the purpose of
supporting frail, impaired elderly or disabled adults who can
benefit from care in a group setting outside the home.

(d) "Bathing" means washing oneself by sponge bath; or in
either a tub or shower, including the task of getting into or out
of the tub or shower.

(e) "Cognitive impairment" means a deficiency in a
person's short or long-term memory, orientation as to person,
place and time, deductive or abstract reasoning, or judgment as
it relates to safety awareness.

(f) "Continence" means the ability to maintain control of
bowel and bladder function; or, when unable to maintain control
of bowel or bladder function, the ability to perform associated
personal hygiene, including caring for catheter or colostomy
bag.

(g)(i) "Chronically ill individual" has the meaning
prescribed for this term by section 7702B(c)(2) of the Internal
Revenue Code of 1986, as amended.  Under this provision, a
chronically ill individual means any individual who has been
certified by a licensed health care practitioner as:

(A) Being unable to perform, without substantial assistance
from another individual, at least two activities of daily living for
a period of at least 90 days due to a loss of functional capacity;
or

(B) Requiring substantial supervision to protect the
individual from threats to health and safety due to severe
cognitive impairment.

(ii) The term "chronically ill individual" shall not include
an individual otherwise meeting these requirements unless
within the preceding 12-month period a licensed health care
practitioner has certified that the individual meets these
requirements.

(h) "Dressing" means putting on and taking off all items of
clothing and any necessary braces, fasteners or artificial limbs.

(i) "Eating" means feeding oneself by getting food into the
body from a receptacle, such as a plate, cup or table, or by a
feeding tube or intravenously.

(j)(i) "Exceptional increase" means only those increases
filed by an insurer as exceptional for which the Commissioner
determines the need for the premium rate increase is justified:

(A) due to changes in laws and rules applicable to long-
term care coverage in this state; or

(B) due to increased and unexpected utilization that affects
the majority of insurers of similar products.

(ii) Except as provided in Section R590-148-24,
exceptional increases are subject to the same requirements as
other premium rate schedule increases.

(iii) The commissioner may request review by an
independent actuary or a professional actuarial body of the basis
for a request that an increase be considered an exceptional
increase.

(iv) The commissioner, in determining that the necessary
basis for an exceptional increase exists, shall also determine any
potential offsets to higher claims costs.

(k) "Hands-on assistance" means physical assistance,
minimal, moderate or maximal, without which the individual
would not be able to perform the activity of daily living.
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(l) "Home health care services" means medical and
nonmedical services, provided to ill, disabled or infirm persons
in their residences. Such services may include homemaker
services, assistance with activities of daily living and respite
care services.

(m) "Incidental" means that the value of the long-term care
benefits provided is less than 10% of the total value of the
benefits provided over the life of the policy. These values shall
be measured as of the date of issue.

(n) "Licensed health care practitioner" means a physician,
as defined in Section 1861(r)(1) of the Social Security Act, a
registered professional nurse, licensed social worker or other
individual who meets requirements prescribed by the Secretary
of the Treasury.

(o) "Maintenance or personal care services" means any care
the primary purpose of which is the provision of needed
assistance with any of the disabilities as a result of which the
individual is a chronically ill individual, including the protection
from threats to health and safety due to severe cognitive
impairment.

(p) "Medicare" means the "Health Insurance for the Aged
Act," Title XVIII of the Social Security Amendments of 1965,
as then constituted or later amended.

(q) "Mental or nervous disorder" may not be defined more
restrictively than a definition including neurosis,
psychoneurosis, psychopathy, psychosis, or any other mental or
emotional disease or disorder which does not have a
demonstrable organic cause.

(r) "Personal care" means the provision of hands-on
services to assist an individual with activities of daily living, for
example bathing, eating, dressing, transferring and toileting.

(s) "Qualified actuary" means a member in good standing
of the American Academy of Actuaries.

(t) "Qualified long-term care services" means services that
meet the requirements of Section 7702(c)(1) of the Internal
Revenue Code of 1986, as amended, as follows: necessary
diagnostic, preventive, therapeutic, curative, treatment,
mitigation and rehabilitative services, and maintenance or
personal care services which are required by a chronically ill
individual, and are provided pursuant to a plan of care
prescribed by a licensed health care practitioner.

(u) "Similar policy forms" means all of the long-term care
insurance policies and certificates issued by an insurer in the
same long-term care benefit classification as the policy form
being considered. Certificates of groups are not considered
similar to certificates or policies otherwise issued as long-term
care insurance, but are similar to other comparable certificates
with the same long-term care benefit classifications. For
purposes of determining similar policy forms, long-term care
benefit classifications are defined as follows:

(i) institutional long-term care benefits only;
(ii) non-institutional long-term care benefits only; or
(iii) comprehensive long-term care benefits.
(v) "Skilled nursing care," "intermediate care," "personal

care," "home care," and other services shall be defined in
relation to the level of skill required, the nature of the care and
the setting in which care must be delivered.

(w) "Toileting" means getting to and from the toilet, getting
on and off the toilet, and performing associated personal
hygiene.

(x) "Transferring" means moving into or out of a bed, chair
or wheelchair.

(3) All providers of services, including but not limited to
"skilled nursing facility," "extended care facility," "intermediate
care facility," "convalescent nursing home," "personal care
facility," and "home care agency" shall be defined in relation to
the services and facilities required to be available and the
licensure or degree status of those providing or supervising the
services.  The definition may require that the provider be

appropriately licensed or certified.

R590-148-6.  Required Provisions and Practices.
(1) Renewability.
The terms "guaranteed renewable" and "noncancellable"

may not be used in any individual long-term care insurance
policy without further explanatory language in accordance with
the disclosure requirements of Subsection R590-148-6(1)(b).

(a) No policy issued to an individual may contain renewal
provisions other than "guaranteed renewable" or
"noncancellable."

(i) The term "guaranteed renewable" may be used only
when the insured has the right to continue the long-term care
insurance in force by the timely payment of premiums and when
the insurer has no unilateral right to make any change in any
provision of the policy or rider while the insurance is in force,
and cannot decline to renew, except that rates may be revised by
the insurer on a class basis.

(ii) The term "noncancellable" may be used only when the
insured has the right to continue the long-term care insurance in
force by the timely payment of premiums during which period
the insurer has no right to unilaterally make any change in any
provision of the insurance or in the premium rate.

(b) Individual long-term care insurance policies shall
contain a renewability provision.  This provision shall be
appropriately captioned, shall appear on the first page of the
policy, and shall clearly state the duration, where limited, of
renewability and the duration of the term of coverage for which
the policy is issued and for which it may be renewed.  This
provision may not apply to policies which do not contain a
renewability provision, and under which the right to non-renew
is reserved solely to the policyholder.

(c) In addition to the other requirements of this subsection,
a qualified long-term care insurance contract shall be guaranteed
renewable, within the meaning of Section 7702B(b)(1)(C) of the
Internal Revenue Code of 1986, as amended.

(2) Limitations and Exclusions.
(a) No policy may be delivered or issued for delivery in

this state as long-term care insurance if the policy limits or
excludes coverage by type of illness, treatment, medical
condition or accident, except as follows:

(i) preexisting conditions or diseases;
(ii) mental or nervous disorders; however, this may not

permit exclusion or limitation of benefits on the basis of
Alzheimer's Disease, or any other mental or nervous disorder of
organic origin;

(iii) alcoholism and drug addiction;
(iv) illness, treatment or medical condition arising out of:
(A) war or act of war, whether declared or undeclared;
(B) participation in a felony, riot or insurrection;
(C) service in the armed forces or auxiliary units;
(D) suicide, sane or insane, attempted suicide or

intentionally self-inflicted injury; or
(E) aviation for non-fare-paying passengers;
(v) treatment provided in a government facility, unless

otherwise required by law,
(vi) services for which benefits are paid under:
(A) Medicare or other governmental program, except

Medicaid;
(B) any state or federal workers' compensation;
(C) employer's liability or occupational disease law; or
(D) any motor vehicle no-fault law;
(vii) services provided by a member of the covered person's

immediate family;
(viii) services for which no charge is normally made in the

absence of insurance;
(ix) benefits provided for a level of care cannot be

conditioned on a requirement that the care be in a facility
licensed for higher levels of care.
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(b) Subsection R590-148-6(2)(a) is not intended to prohibit
exclusions and limitations by type of provider or territorial
limitations outside the United States.

(3) Preexisting Condition Limitation.  If a long-term care
insurance policy or certificate contains any limitations with
respect to preexisting conditions, the limitations shall appear as
a separate paragraph of the policy or certificate and shall be
labeled as "Preexisting Condition Limitations."

(4) Benefit Triggers. Activities of daily living and cognitive
impairment may be used to measure an insured's need for long-
term care and shall be described in the policy or certificate in a
separate paragraph and shall be labeled "Eligibility for the
Payment of Benefits." Any additional benefit triggers shall also
be explained in this paragraph. If these triggers differ for
different benefits, explanation of the trigger shall accompany
each benefit description. If an attending physician or other
specified person must certify a certain level of functional
dependency in order to be eligible for benefits, this too shall be
specified.

(5) Extension of Benefits.  Termination of long-term care
insurance shall be without prejudice to any benefits payable for
institutionalization if the institutionalization began while the
long-term care insurance was in force and continues without
interruption after termination.  The extension of benefits beyond
the period the long-term care insurance was in force may be
limited to the duration of the benefit period, if any, or to
payment of the maximum benefits and may be subject to any
policy waiting period, and all other applicable provisions of the
policy.

(6)  Discontinuance and Replacement.  If a group long-term
care policy is replaced by another group long-term care policy
issued to the same policyholder, the succeeding insurer shall
offer coverage to all persons covered under the previous group
policy on its date of termination. Coverage provided or offered
to individuals by the insurer and premiums charged to persons
under the new group policy:

(a) may not result in any exclusion for preexisting
conditions that would have been covered under the group policy
being replaced; and

(b) may not vary or otherwise depend on the individual's
health or disability status, claim experience or use of long-term
care services.

(7) Premiums.
(a) The term "level premium" may only be used when the

insurer does not have the right to change the premium.
(b) A long-term care insurance policy or certificate, other

than one where the insurer does not have the right to change the
premium, shall include a statement that premium rates may
change.

(c) The purchase of additional coverage shall not be
considered a premium rate increase, but for purposes of the
calculation required under Section R590-148-14, the portion of
the premium attributable to the additional coverage shall be
added to and considered part of the initial annual premium.

(d) A reduction in benefits shall not be considered a
premium change, but for purpose of the calculation required
under Section R590-148-14, the initial annual premium shall be
based on the reduced benefits.

(8) Riders and Endorsements.  Except for riders or
endorsements by which the insurer effectuates a request made in
writing by the insured under an individual long-term care
insurance policy, all riders or endorsements added to an
individual long-term care insurance policy after date of issue or
at reinstatement or renewal which reduce or eliminate benefits
or coverage in the policy shall require signed acceptance by the
individual insured. After the date of policy issue, any rider or
endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term must be
agreed to in writing signed by the insured, except if the

increased benefits or coverage are required by law.  Where a
separate additional premium is charged for benefits provided in
connection with riders or endorsements, this premium charge
shall be set forth in the policy, rider or endorsement.

(9) Payment of Benefits.  A long-term care insurance
policy or certificate that provides for the payment of benefits
based on standards described as "usual and customary,"
"reasonable and customary" or words of similar import shall
include a definition of these terms and an explanation of the
terms in its accompanying outline of coverage.

(10) Eligibility for Benefits Limitations and Conditions.
A long-term care insurance policy or certificate containing any
limitations or conditions for eligibility other than those
prohibited in Section 31A-22-1407 shall set forth a description
of these limitations or conditions, including any required
number of days of confinement, in a separate paragraph of the
policy or certificate and shall label the paragraph "Limitations
or Conditions on Eligibility for Benefits."

(11) Disclosure of Tax Consequences.  With regard to life
insurance policies which provide for long-term care, a
disclosure statement is required at the time of application for the
policy or rider and at the time the benefit payment request is
submitted that receipt of these benefits may be taxable, and that
assistance should be sought from a personal tax advisor.  The
disclosure statement shall be prominently displayed on the first
page of the policy or rider and any other related documents.
This subsection shall not apply to qualified long-term care
insurance contracts.

(12) Qualified Contracts.  A qualified long-term care
insurance contract shall include a disclosure statement in the
policy and in the outline of coverage that the policy is intended
to be a qualified long-term care insurance contract under
Section 7702B(b) of the Internal Revenue Code of 1986, as
amended.

(13) Nonqualified Contracts.  A nonqualified long-term
care insurance contract shall include a disclosure statement in
the policy and in the outline of coverage that the policy is not
intended to be a qualified long-term care insurance contract.

(14) Long-term care insurance sold in conjunction with
another insurance product, including but not limited to life
insurance or annuities shall be in the form of a separate rider
complying with all provisions of this Rule.  Long-term care
insurance shall not be incorporated into a life insurance policy
or annuity contract.

R590-148-7.  Minimum Standards for Home Health and
Community Care Benefits in Long-Term Care Insurance
Policies.

(1) A long-term care insurance policy or certificate shall
not, if it provides benefits for home health care services, limit or
exclude benefits:

(a) by requiring that the insured would need care in a
skilled nursing facility if home health care services were not
provided;

(b) by requiring that the insured first or simultaneously
receive nursing or therapeutic services, or both, in a home,
community or institutional setting before home health care
services are covered;

(c) by limiting eligible services to services provided by
registered nurses or licensed practical nurses;

(d) by requiring that a nurse or therapist provide services
covered by the policy that can be provided by a home health
aide, or other licensed or certified home care worker acting
within the scope of the aid or worker's licensure or certification;

(e) by excluding coverage for personal care services
provided by a home health aide;

(f) by requiring that the provision of home health care
services be at a level of certification or licensure greater than
that required for the eligible service;
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(g) by requiring that the insured have an acute condition
before home health care services are covered;

(h) by limiting benefits to services provided by Medicare-
certified agencies or providers; or

(i) by excluding coverage for adult day care services.
(2) Home health care coverage may be applied to the non-

home health care benefits provided in the policy or certificate
when determining maximum coverage under the terms of the
policy or certificate.

(3) A long-term care insurance policy or certificate, if it
provides for home health or community care services, shall
provide total home health or community care coverage that is a
dollar amount equivalent to at least one-half of one year's
coverage available for nursing home benefits under the policy or
certificate, at the time covered home health or community care
services are being received. This requirement may not apply to
policies or certificates issued to residents of continuing care
retirement communities.

R590-148-8.  Standards for Benefit Triggers.
(1) A long-term care insurance policy shall condition the

payment of benefits on a determination of the insured's ability
to perform activities of daily living and on cognitive
impairment. Eligibility for the payment of benefits shall not be
more restrictive than requiring either a deficiency in the ability
to perform not more than 3 of the activities of daily living or the
presence of cognitive impairment.

(2) Insurers may use activities of daily living to trigger
covered benefits in addition to those contained in Subsection
R590-148-5(2)(a) as long as they are defined in the policy.

(3) An insurer may use additional provisions for the
determination of when benefits are payable under a policy or
certificate; however the provisions shall not restrict, and are not
in lieu of, the requirements contained in Subsections R590-148-
8(1) and (2).

(4) For purposes of this section the determination of a
deficiency shall not be more restrictive than:

(a) requiring the hands-on assistance of another person to
perform the prescribed activities of daily living; or

(b) if the deficiency is due to the presence of a cognitive
impairment, supervision or verbal cuing by another person is
needed in order to protect the insured or others.

(5) Assessments of activities of daily living and cognitive
impairment shall be performed by licensed or certified
professionals, such as physicians, nurses or social workers.

(6) Long-term care insurance policies shall include a clear
description of the process for appealing and resolving benefit
determinations.

(7) The requirements set forth in this section shall be
effective January 1, 2003 and shall apply as follows:

(a) Except as provided in Subsection R590-148-8(7)(b), the
provisions of this section apply to a long-term care policy issued
in this state on or after July 1, 2002.

(b) For certificates issued on or after July 1, 2002, under a
group long-term care insurance policy that was in force at the
time this rule became effective, the provisions of this section
shall not apply.

R590-148-9.  Additional Standards for Benefit Triggers for
Qualified Long-Term Care Insurance Contracts.

(1) A qualified long-term care insurance contract shall pay
only for qualified long-term care services received by a
chronically ill individual provided pursuant to a plan of care
prescribed by a licensed health care practitioner.

(2) A qualified long-term care insurance contract shall
condition the payment of benefits on a determination of the
insured's inability to perform activities of daily living for an
expected period of at least 90 days due to a loss of functional
capacity or to severe cognitive impairment.

(3) Certifications regarding activities of daily living and
cognitive impairment required pursuant to Subsection R590-
148-9(2) shall be performed by the following licensed or
certified professionals:  physicians, registered professional
nurses, licensed social workers, or other individuals who meet
requirements prescribed by the Secretary of the Treasury.

(4) Certifications required pursuant to Subsection R590-
148-9(2) may be performed by a licensed health care
professional at the direction of the carrier as is reasonably
necessary with respect to a specific claim, except that when a
licensed health care practitioner has certified that an insured is
unable to perform activities of daily living for an expected
period of at least 90 days due to a loss of functional capacity
and the insured is in claim status, the certification may not be
rescinded and additional certifications may not be performed
until after the expiration of the 90-day period.

(5) Qualified long-term care insurance contracts shall
include a clear description of the process for appealing and
resolving disputes with respect to benefit determinations.

R590-148-10.  Continuation and Conversion.
(1) Group long-term care insurance issued in this state on

or after July 1, 2002 shall provide covered individuals with a
basis for continuation or conversion of coverage.

(2) For the purposes of this section:
(a) "a basis for continuation of coverage" means a policy

provision which maintains coverage under the existing group
policy when the coverage would otherwise terminate and which
is subject only to the continued timely payment of premium
when due.  Group policies which restrict provision of benefits
and services to, or contain incentives to use certain providers,
facilities, or both, may provide continuation benefits which are
substantially equivalent to the benefits of the existing group
policy.  The commissioner shall make a determination as to the
substantial equivalency of benefits, and in doing so, shall take
into consideration the differences between managed care and
non-managed care plans, including, but not limited to, provider
system arrangements, service availability, benefit levels and
administrative complexity.

(b) "a basis for conversion of coverage" means a policy
provision that an individual whose coverage under the group
policy would otherwise terminate or has been terminated for any
reason, including discontinuance of the group policy in its
entirety or with respect to an insured class, and who has been
continuously insured under the group policy, and any group
policy which it replaced, for at least six months immediately
prior to termination, shall be entitled to the issuance of a
converted policy by the insurer under whose group policy the
individual is covered, without evidence of insurability.

(c) "converted policy" means an individual policy of long-
term care insurance providing benefits identical to or benefits
determined by the commissioner to be substantially equivalent
to or in excess of those provided under the group policy from
which conversion is made. Where the group policy from which
conversion is made restricts provision of benefits and services
to, or contains incentives to use certain providers, facilities, or
both, the commissioner, in making a determination as to the
substantial equivalency of benefits, shall take into consideration
the differences between managed care and non-managed care
plans, including provider system arrangements, service
availability, benefit levels and administrative complexity.

(d) a "Managed-Care Plan" is a health care or assisted
living arrangement designed to coordinate patient care or
control costs through utilization review, case management or
use of specific provider networks.

(3) Written application for the converted policy shall be
made and the first premium due, if any, shall be paid as directed
by the insurer not later than 60 days after termination of
coverage under the group policy.  The converted policy shall be
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issued effective on the day following the termination of
coverage under the group policy, and shall be renewable
annually.

(4) Unless the group policy from which conversion is made
replaced previous group coverage, the premium for the
converted policy shall be calculated on the basis of the insured's
age at inception of coverage under the group policy from which
conversion is made.  Where the group policy from which
conversion is made replaced previous group coverage, the
premium for the converted policy shall be calculated on the
basis of the insured's age at inception of coverage under the
group policy replaced.

(5) The premium for the individual converted policy shall
not exceed the insurer's customary rate at the time of the
termination, which is applicable to the form and amount of the
individual policy, and to the class of risk to which the person
belonged when terminated from the group policy.

(6) Continuation of coverage or issuance of a converted
policy shall be mandatory, except where:

(a) termination of group coverage resulted from an
individual's failure to make any required payment of premium
or contribution when due; or

(b) the terminating coverage is replaced not later than 31
days after termination, by group coverage effective on the day
following the termination of coverage:

(i) providing benefits identical to or benefits determined by
the commissioner to be substantially equivalent to or in excess
of those provided by the terminating coverage; and

(ii) the premium for which is calculated in a manner
consistent with the requirements of Subsection R590-148-10(4).

(7) Notwithstanding any other provision of this section, a
converted policy issued to an individual who at the time of
conversion is covered by another long-term care insurance
policy which provides benefits on the basis of incurred
expenses, may contain a provision which results in a reduction
of benefits payable if the benefits provided under the additional
coverage, together with the full benefits provided by the
converted policy, would result in payment of more than 100%
of incurred expenses.  This provision shall only be included in
the converted policy if the converted policy also provides for a
premium decrease or refund which reflects the reduction in
benefits payable.

(8) The converted policy may provide that the benefits
payable under the converted policy, together with the benefits
payable under the group policy from which conversion is made,
may not exceed those that would have been payable had the
individual's coverage under the group policy remained in force
and effect.

(9) Notwithstanding any other provision of this section, any
insured individual whose eligibility for group long-term care
coverage is based upon the individual's relationship to another
person, shall be entitled to continuation of coverage under the
group policy upon termination of the qualifying relationship by
death or dissolution of marriage.

R590-148-11.  Unintentional Lapse and Reinstatement.
Each insurer offering long-term care insurance shall, as a

protection against unintentional lapse, comply with the
following:

(1)(a) Notice before lapse or termination. No individual
long-term care policy or certificate shall be issued until the
insurer has received from the applicant either a written
designation of at least one person, in addition to the applicant,
who is to receive notice of lapse or termination of the policy or
certificate for nonpayment of premium, or a written waiver dated
and signed by the applicant electing not to designate additional
persons to receive notice. The applicant has the right to
designate at least one person who is to receive the notice of
termination, in addition to the insured. Designation shall not

constitute acceptance of any liability on the third party for
services provided to the insured. The form used for the written
designation must provide space clearly designated for listing at
least one person. The designation shall include each person's
full name and home address. In the case of an applicant who
elects not to designate an additional person, the waiver shall
state:  "Protection against unintended lapse.  I understand that
I have the right to designate at least one person other than
myself to receive notice of lapse or termination of this long-term
care insurance policy for nonpayment of premium. I understand
that notice will not be given until 30 days after a premium is due
and unpaid. I elect NOT to designate a person to receive this
notice."

(b) The insurer shall notify the insured of the right to
change this written designation, no less often than once every
two years.

(c) When the policyholder or certificateholder pays
premium for a long-term care insurance policy or certificate
through a payroll or pension deduction plan the requirements
contained in Subsection R590-148-11(1)(a) need not be met
until 60 days after the policyholder or certificateholder is no
longer on a payroll or pension deduction plan.

(d) Lapse or termination for nonpayment of premium. No
individual long-term care policy or certificate shall lapse or be
terminated for nonpayment of premium unless the insurer, at
least 30 days before the effective date of the lapse or
termination, has given notice to the insured and to those persons
designated pursuant to Subsection R590-148-11(1)(a), at the
address provided by the insured for purposes of receiving notice
of lapse or termination. Notice shall be given by first class
United States mail, postage prepaid; and notice may not be
given until 30 days after a premium is due and unpaid. Notice
shall be deemed to have been given as of five days after the date
of mailing.

(2) Reinstatement. In addition to the requirement in
Subsection R590-148-11(1)(a), a long-term care insurance
policy or certificate shall include a provision that provides for
reinstatement of coverage in the event of lapse if the insurer is
provided proof that the policyholder or certificateholder was
cognitively impaired or had a loss of functional capacity before
the grace period contained in the policy expired. This option
shall be available to the insured if requested within five months
after termination and shall allow for the collection of past due
premium, where appropriate. The standard of proof of cognitive
impairment or loss of functional capacity shall not be more
stringent than the benefit eligibility criteria on cognitive
impairment or the loss of functional capacity contained in the
policy and certificate.

R590-148-12.  Applications, Enrollment and Replacement of
Coverage.

(1)  All applications for long-term care insurance policies
or certificates except those which are guaranteed issue shall
contain clear and unambiguous questions designed to ascertain
the health condition of the applicant.

(2)(a)  If an application for long-term care insurance
contains a question which asks whether the applicant has had
medication prescribed by a physician, it must also ask the
applicant to list the medication that has been prescribed.

(b)  If the medications listed in the application were known
by the insurer, or should have been known at the time of
application, to be directly related to a medical condition for
which coverage would otherwise be denied, then the policy or
certificate may not be rescinded for that condition.

(3)  All applications shall clearly indicate the payment plan
selected by the applicant.

(4)  Except for policies or certificates which are guaranteed
issue:

(a)  the following language shall be set out conspicuously
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and in close conjunction with the applicant's signature block on
an application for a long-term care insurance policy or
certificate:

Caution:  If your answers on this application are incorrect
or untrue, (company) has the right to deny benefits or rescind
your policy.

(b)  the following language, or language substantially
similar to the following, shall be set out conspicuously on the
long-term care insurance policy or certificate at the time of
delivery:

Caution:  The issuance of this long-term care insurance
(policy) (certificate) was based upon your responses to the
questions on your application. A copy of your (application)
(enrollment form) (is enclosed) (was retained by you when you
applied).  If your answers are incorrect or untrue, the company
has the right to deny benefits or rescind your policy.  The best
time to clear up any questions is now, before a claim arises!  If,
for any reason, any of your answers are incorrect, contact the
company at this address:  (insert address)

(5)  Prior to issuance of a long-term care policy or
certificate to an applicant age 80 or older, the insurer shall
obtain one of the following:

(a)  a report of a physical examination;
(b)  an assessment of functional capacity;
(c)  an attending physician's statement; or
(d)  copies of medical records.
(6)  A copy of the completed application or enrollment

form, whichever is applicable, shall be delivered to the insured
no later than at the time of delivery of the policy or certificate
unless it was retained by the applicant at the time of application.

(7)  Application forms shall include the following questions
designed to elicit information as to whether, as of the date of the
application, the applicant has another long-term care insurance
policy or certificate in force or whether a long-term care policy
or certificate is intended to replace any other accident and
sickness or long-term care policy or certificate presently in
force.  A supplementary application or other form to be signed
by the applicant and agent, except where the coverage is sold
without an agent, containing these questions may be used.  With
regard to a replacement policy issued to a group, other than
employee and labor union groups, the following questions may
be modified only to the extent necessary to elicit information
about health or long-term care insurance policies other than the
group policy being replaced; provided, however, that the
certificateholder has been notified of the replacement.

(a)  Do you have another long-term care insurance policy
or certificate in force, including health care service contract,
health maintenance organization contract?

(b)  Did you have another long-term care insurance policy
or certificate in force during the last 12 months?

(i)  If so, with which company?
(ii)  If that policy lapsed, when did it lapse?
(c)  Are you covered by Medicaid?
(d)  Do you intend to replace any of your medical or health

insurance coverage with this policy/certificate?
(8)  Agents shall list any other health insurance policies

they have sold to the applicant.
(a)  List policies sold which are still in force.
(b)  List policies sold in the past five years which are no

longer in force.
(9)  Solicitations Other than Direct Response.  Upon

determining that a sale will involve replacement, an insurer;
other than an insurer using direct response solicitation methods,
or its agent; shall furnish the applicant, prior to issuance or
delivery of the individual long-term care insurance policy, a
notice regarding replacement of accident and sickness or long-
term care coverage.  One copy of this notice shall be retained by
the applicant and an additional copy signed by the applicant
shall be retained by the insurer.  The required notice shall be

provided in the manner detailed in Table I, Notice to Applicant
Regarding Replacement of Individual Accident and Sickness or
Long-Term Care Insurance.

(10)  Direct Response Solicitations.  Insurers using direct
response solicitation methods shall deliver a notice regarding
replacement of accident and sickness or long-term care coverage
to the applicant upon issuance of the policy.  The required
notice shall be provided in the manner detailed in Table II,
Notice to Applicant Regarding Replacement of Accident and
Sickness or Long-Term Care Insurance.

(11)  Where replacement is intended, the replacing insurer
shall notify, in writing, the existing insurer of the proposed
replacement. The existing policy shall be identified by the
insurer, name of the insured and policy number or address
including zip code.  The notice shall be made within five
working days from the date the application is received by the
insurer or the date the policy is issued, whichever is sooner.

(12)  Life insurance policies and certificates that provide
benefits for long-term care shall comply with this section if the
policy being replaced is a long-term care insurance policy. If the
policy being replaced is a life insurance policy, the insurer shall
comply with the replacement requirements of R590-93,
Replacement of Life Insurance and Annuities.  If a life
insurance policy that provide benefits for long-term care is
replaced by another such policy, the replacing insurer shall
comply with both the long-term care and the life insurance
replacement requirements.

(13)  Electronic Enrollment for Group Policies:
(a)  In the case of a group policy, any requirement that a

signature of an insured be obtained by an agent or insurer shall
be deemed satisfied if:

(i)  the consent is obtained by telephonic or electronic
enrollment by the group policyholder or insurer. A verification
of enrollment information shall be provided to the enrollee;

(ii)  the telephonic or electronic enrollment provides
necessary and reasonable safeguards to assure the accuracy,
retention and prompt retrieval of records; and

(iii)  the telephonic or electronic enrollment provides
necessary and reasonable safeguards to assure the
confidentiality of individually identifiable information and
"privileged information" as defined by the Utah Government
Records Access and Management Act, Section 63G-2-202, is
maintained.

(b)  The insurer shall make available, upon request of the
commissioner, records that will demonstrate the insurer's ability
to confirm enrollment and coverage amounts.

R590-148-13.  Requirement to Offer Inflation Protection.
(1) No insurer may offer a long-term care insurance policy

unless the insurer also offers to the policyholder in addition to
any other inflation protection the option to purchase a policy
that provides for benefit levels to increase with benefit
maximums or reasonable durations which are meaningful to
account for reasonably anticipated increases in the costs of long-
term care services covered by the policy.  Insurers must offer to
each policyholder, at the time of purchase, the option to
purchase a policy with an inflation protection feature no less
favorable than one of the following:

(a) increases benefit levels annually in a manner so that the
increases are compounded annually at a rate not less than 5%;

(b) guarantees the insured individual the right to
periodically increase benefit levels without providing evidence
of insurability or health status so long as the option for the
previous period has not been declined. The premium rate for the
additional benefit shall not exceed the insurer's customary rate
at the time the offer is made, which is applicable to the form and
amount of the policy, the class of risk to which the person
belonged at the time of issue of the policy, and to the age
attained on the effective date of the increase.  The amount of the
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additional benefit may be no less than the difference between the
existing policy benefit and that benefit compounded annually at
a rate of at least 5% for the period beginning with the purchase
of the existing benefit and extending until the year in which the
offer is made; or

(c) covers a specified percentage of actual or reasonable
charges and does not include a maximum specified indemnity
amount or limit.

(2) Where the policy is issued to a group, except a
continuing care retirement community center, the required offer
in Subsection R590-148-13(1) shall be made to the group
policyholder and to each proposed certificateholder.

(3) Insurers shall include the following information in or
with the outline of coverage:

(a) a graphic comparison of the benefit levels of a policy
that increases benefits over the policy period with a policy that
does not increase benefits. The graphic comparison shall show
benefit levels over at least a 20 year period; and

(b) any expected premium increases or additional premiums
to pay for automatic or optional benefit increases.  An insurer
may use a reasonable hypothetical, or a graphic demonstration,
for the purposes of this disclosure.

(4) Inflation protection benefit increases under a policy
which contains this benefit shall continue without regard to an
insured's age, claim status or claim history, or the length of time
the person has been insured under the policy.

(5) An offer of inflation protection which provides for
automatic benefit increases shall include an offer of a premium
which the insurer expects to remain constant.  The offer shall
disclose in a conspicuous manner that the premium may change
in the future unless the premium is guaranteed to remain
constant.

(6)(a) Inflation protection as provided in Subsection R590-
148-13(1)(a) shall be included in a long-term care insurance
policy unless an insurer obtains a rejection of inflation
protection signed by the policyholder as required in this
subsection.  The rejection may be either in the application or on
a separate form.

(b) The rejection shall be considered a part of the
application and shall state:

I have reviewed the outline of coverage and the graphs that
compare the benefits and premiums of this policy with and
without inflation protection. Specifically, I have reviewed Plans
(indicate), and I reject inflation protection.

R590-148-14.  Nonforfeiture and Contingent Benefit
Requirements.

(1) To comply with the requirement to offer a nonforfeiture
benefit pursuant to the provisions of Section 31A-22-1412:

(a) a policy or certificate offered with nonforfeiture benefits
shall have coverage elements, eligibility, benefit triggers and
benefit length that are the same as coverage to be issued without
nonforfeiture benefits.  The nonforfeiture benefit included in the
offer shall be the benefit described in Subsection R590-148-
14(4); and

(b) the offer shall be in writing if the nonforfeiture benefit
is not otherwise described in the Outline of Coverage or other
materials given to the prospective policyholder.

(2) If the offer required to be made under Section 31A-22-
1412 is rejected, the insurer shall provide the contingent benefit
upon lapse described in this section.

(3)(a) After rejection of the offer required under Section
31A-22-1412, for individual and group policies without
nonforfeiture benefits issued after July 1, 2002, the insurer shall
provide a contingent benefit upon lapse.

(b) In the event a group policyholder elects to make the
nonforfeiture benefit an option to the certificateholder, a
certificate shall provide either the nonforfeiture benefit or the
contingent benefit upon lapse.

(c) The contingent benefit on lapse shall be triggered every
time an insurer increases the premium rates to a level which
results in a cumulative increase of the annual premium equal to
or exceeding the percentage of the insured's initial annual
premium set forth in Table III, Triggers for a Substantial
Premium Increase, based on the insured's issue age, and the
policy or certificate lapses within 120 days of the due date of the
premium so increased. Unless otherwise required, policyholders
shall be notified at least 30 days prior to the due date of the
premium reflecting the rate increase.

(d) On or before the effective date of a substantial premium
increase as defined in Subsection R590-148-14(3)(c), the
insurer shall:

(i) offer to reduce policy benefits provided by the current
coverage without the requirement of additional underwriting so
that required premium payments are not increased;

(ii) offer to convert the coverage to a paid-up status with a
shortened benefit period in accordance with the terms of
Subsection R590-148-14(4). This option may be elected at any
time during the 120-day period referenced in Subsection R590-
148-14(3)(c); and

(iii) notify the policyholder or certificateholder that a
default or lapse at any time during the 120-day period
referenced in Subsection R590-148-14(3)(c) shall be deemed to
be the election of the offer to convert in Subsection R590-148-
14(3)(d)(ii).

(4) Benefits continued as nonforfeiture benefits, including
contingent benefits upon lapse, are described in this subsection:

(a) For purposes of this subsection, attained age rating is
defined as a schedule of premiums starting from the issue date
which increases with age at least 1% per year prior to age 50,
and at least 3% per year beyond age 50.

(b) For purposes of this subsection, the nonforfeiture
benefit shall be of a shortened benefit period providing paid-up
long-term care insurance coverage after lapse.  The same
benefits, amounts and frequency in effect at the time of lapse but
not increased thereafter, will be payable for a qualifying claim,
but the lifetime maximum dollars or days of benefits shall be
determined as specified in Subsection R590-148-14(4)(c).

(c) The standard nonforfeiture credit will be equal to 100%
of the sum of all premiums paid, including the premiums paid
prior to any changes in benefits.  The insurer may offer
additional shortened benefit period options, as long as the
benefits for each duration equal or exceed the standard
nonforfeiture credit for that duration.  However, the minimum
nonforfeiture credit shall not be less than 30 times the daily
nursing home benefit at the time of lapse.  In either event, the
calculation of the nonforfeiture credit is subject to the limitation
of Subsection R590-148-14(5).

(d)(i) The nonforfeiture benefit shall begin not later than
the end of the third year following the policy or certificate issue
date.  The contingent benefit upon lapse shall be effective
during the first three years as well as thereafter.

(ii) Notwithstanding Subsection R590-148-14(4)(d)(i), for
a policy or certificate with attained age rating, the nonforfeiture
benefit shall begin on the earlier of:

(A) the end of the tenth year following the policy or
certificate issue date; or

(B) the end of the second year following the date the policy
or certificate is no longer subject to attained age rating.

(e) Nonforfeiture credits may be used for all care and
services qualifying for benefits under the terms of the policy or
certificate, up to the limits specified in the policy or certificate.

(5) All benefits paid by the insurer while the policy or
certificate is in premium paying status and in the paid up status
will not exceed the maximum benefits, which would be payable
if the policy or certificate had remained in premium paying
status.

(6) There shall be no difference in the minimum
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nonforfeiture benefits as required under this section for group
and individual policies.

(7) The requirements set forth in this section shall become
effective January 1, 2003 and shall apply as follows:

(a) Except as provided in Subsection R590-148-14(7)(b),
the provisions of this section apply to any long-term care policy
issued in this state on or after July 1, 2002.

(b) For certificates issued on or after July 1, 2002, under a
group long-term care insurance policy, which policy was in
force at the time this rule became effective, the provisions of this
section shall not apply.

(8) Premiums charged for a policy or certificate containing
nonforfeiture benefits or a contingent benefit on lapse shall be
subject to the loss ratio requirements of Section R590-148-22
treating the policy as a whole.

(9) To determine whether contingent nonforfeiture upon
lapse provisions are triggered under Subsection R590-148-
14(3)(c), a replacing insurer that purchased or otherwise
assumed a block or blocks of long-term care insurance policies
from another insurer shall calculate the percentage increase
based on the initial annual premium paid by the insured when
the policy was first purchased from the original insurer.

(10) A nonforfeiture benefit for qualified long-term care
insurance contracts that are level premium contracts shall be
offered that meets the following requirements:

(a) the nonforfeiture provision shall be appropriately
captioned;

(b) the nonforfeiture provision shall provide a benefit
available in the event of a default in the payment of any
premiums and shall state that the amount of the benefit may be
adjusted subsequent to being initially granted only as necessary
to reflect changes in claims, persistency and interest as reflected
in changes in rates for premium paying contracts approved by
the commissioner for the same contract form; and

(c) the nonforfeiture provision shall provide at least one of
the following:

(i) reduced paid-up insurance;
(ii) extended term insurance;
(iii) shortened benefit period; or
(iv) other similar offerings approved by the commissioner.

R590-148-15.  Standard Format Outline of Coverage.
This section of the rule implements, interprets and

prescribes a standard format of an outline of coverage for the
provisions in Subsection 31A-22-1409(2).

(1) The outline of coverage shall be a free-standing
document, using no smaller than ten point type.

(2) The outline of coverage may contain no material of an
advertising nature.

(3) Text which is capitalized or underscored in the standard
format outline of coverage may be emphasized by other means
which provide prominence equivalent to capitalization or
underscoring.

(4) Use of the text and sequence of text of the standard
format outline of coverage is mandatory, unless otherwise
specifically indicated.

(5) The format for outline of coverage can be found in
Table IV, Long-Term Care Insurance Outline of Coverage.

R590-148-16.  Requirement to Deliver Shopper's Guide.
(1) A long-term care insurance shopper's guide in the

format developed by the National Association of Insurance
Commissioners, or a guide developed or approved by the
commissioner, shall be provided to all prospective applicants of
a long-term care insurance policy or certificate.

(a) In the case of agent solicitations, an agent must deliver
the shopper's guide prior to the presentation of an application or
enrollment form.

(b) In the case of direct response solicitations, the shopper's

guide must be presented in conjunction with any application or
enrollment form.

(2) Life insurance policies or riders that provide long-term
care benefits are not required to furnish the above-referenced
guide if the long term care benefits are incidental, but shall
furnish the policy summary required under Subsection 31A-22-
1409(8).

R590-148-17.  Suitability.
(1) Every insurer shall:
(a) develop and use suitability standards to determine

whether the purchase or replacement of long-term care
insurance is appropriate for the needs of the applicant;

(b) train its agents in the use of its suitability standards; and
(c) maintain a copy of its suitability standards and make

them available for inspection upon request by the commissioner.
(2)(a) To determine whether the applicant meets the

standards developed by the insurer, the agent and insurer shall
develop procedures that take the following into consideration:

(i) the ability to pay for the proposed coverage and other
pertinent financial information related to the purchase of the
coverage;

(ii) the applicant's goals or needs with respect to long-term
care and the advantages and disadvantages of insurance to meet
these goals or needs; and

(iii) the values, benefits and costs of the applicant's existing
insurance, if any, when compared to the values, benefits and
costs of the recommended purchase or replacement.

(b) The insurer, and where an agent is involved, the agent
shall make reasonable efforts to obtain the information set out
in Subsection R590-148-17(2)(a). The efforts shall include
presentation to the applicant, at or prior to application, the
"Long-Term Care Insurance Personal Worksheet." The personal
worksheet used by the insurer shall contain, at a minimum, the
information in the format contained in Appendix B, in not less
than 12 point type. The insurer may request the applicant to
provide additional information to comply with its suitability
standards. A copy of the insurer's personal worksheet shall be
filed with the commissioner.

(c) A completed personal worksheet shall be returned to
the insurer prior to the insurer's consideration of the applicant
for coverage, except the personal worksheet need not be
returned for sales of employer group long-term care insurance
to employees and their spouses.

(d) The sale or dissemination outside the company or
agency by the insurer or agent of information obtained through
the personal worksheet in Appendix B is prohibited.

(3) The insurer shall use the suitability standards it has
developed pursuant to this section in determining whether
issuing long-term care insurance coverage to an applicant is
appropriate.

(4) Agents shall use the suitability standards developed by
the insurer in marketing long-term care insurance.

(5) At the same time as the personal worksheet is provided
to the applicant, the disclosure form entitled "Things You
Should Know Before You Buy Long-Term Care Insurance"
shall be provided. The form shall be in the format contained in
Appendix C in not less than 12 point type.

(6) If the insurer determines that the applicant does not
meet its financial suitability standards, or if the applicant has
declined to provide the information, the insurer may reject the
application. In the alternative, the insurer shall send the
applicant a letter similar to Appendix D, Long-Term Care
Insurance Suitability Letter. However, if the applicant has
declined to provide financial information, the insurer may use
some other method to verify the applicant's intent. Either the
applicant's returned letter or a record of the alternative method
of verification shall be made part of the applicant's file.

(7) If a long-term care insurance policy or certificate
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replaces another long-term care policy or certificate, the
replacing insurer shall waive any time periods applicable to
preexisting conditions and probationary periods in the new long-
term care policy for similar benefits to the extent that similar
exclusions have been satisfied under the original policy.

R590-148-18.  Marketing Standards.
(1) Every insurer shall:
(a) Establish marketing procedures to assure that any

comparison of policies by its agents or other producers will be
fair and accurate.

(b) Establish marketing procedures to assure excessive
insurance is not sold or issued.

(c) Display prominently by type, stamp or other appropriate
means, on the first page of the outline of coverage and policy the
following:

"Notice to buyer:  This policy may not cover all of the costs
associated with long-term care incurred by the buyer during the
period of coverage. The buyer is advised to review carefully all
policy limitations."

(d) Provide copies of the disclosure forms required in
Subsection R590-148-19(2) to the applicant. See Appendix B,
Long-Term Care Insurance Personal Worksheet, and Appendix
F, Potential Rate Increase Disclosure Form.

(e) Inquire and otherwise make every reasonable effort to
identify whether a prospective applicant or enrollee for long-
term care insurance already has accident and sickness or long-
term care insurance and the types and amounts of this insurance,
except that in the case of qualified long-term care insurance
contracts, an inquiry into whether a prospective applicant or
enrollee for long-term care insurance has accident and sickness
insurance is not required.

(f) Every insurer or entity marketing long-term care
insurance shall establish audit able procedures for verifying
compliance with this Subsection R590-148-18(1).

(g) If the state in which the policy or certificate is to be
delivered or issued for delivery has a senior insurance
counseling program approved by the commissioner, the insurer
shall, at solicitation, provide written notice to the prospective
policyholder and certificateholder that the program is available
and the name, address and telephone number of the program.

(h) For long-term care health insurance policies and
certificates, use the terms "noncancellable" or "level premium"
only when the policy or certificate conforms to Subsections
R590-148-6(1)(a)(ii) and R590-148-6(6)(a).

(i) Provide an explanation of contingent benefit upon lapse
provided for in Subsection R590-148-14(3)(c).

(2) In addition to the practices prohibited in Part 3, Chapter
23 of Title 31A, the following acts and practices are prohibited:

(a) Twisting.  Knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on or convert any
insurance policy or to take out a policy of insurance with
another insurer.

(b) High pressure tactics.  Employing any method of
marketing having the effect of or tending to induce the purchase
of insurance through force, fright, threat, whether explicit or
implied, or undue pressure to purchase or recommend the
purchase of insurance.

(c) Cold lead advertising.  Making use directly or indirectly
of any method of marketing which fails to disclose in a
conspicuous manner that a purpose of the method of marketing
is solicitation of insurance and that contact will be made by an
insurance agent or insurance company.

(d) Misrepresentation.  Misrepresenting a material fact in
selling or offering to sell a long-term care insurance policy.

R590-148-19.  Required Disclosure of Rating Practices to
Consumer.

(1) This section shall apply as follows:
(a) Except as provided in Subsection R590-148-19(1)(b),

this section applies to any long-term care policy or certificate
issued in this state on or after January 1, 2003.

(b) For certificates issued on or after July 1, 2002, under a
group long-term care insurance policy, which policy was in
force at the time this rule became effective, the provisions of
this section shall apply on the policy anniversary following
January 1, 2003.

(2) Other than policies for which no applicable premium
rate or rate schedule increases can be made, insurers shall
provide all of the information listed in this subsection to the
applicant at the time of application or enrollment, unless the
method of application does not allow for delivery at that time.
In such a case, an insurer shall provide all of the information
listed in this section to the applicant no later than at the time of
delivery of the policy or certificate.

(a) A statement that the policy may be subject to rate
increases in the future;

(b) an explanation of potential future premium rate
revisions, and the policyholder's or certificateholder's option in
the event of a premium rate revision;

(c) the premium rate or rate schedules applicable to the
applicant that will be in effect until a request is made for an
increase;

(d) a general explanation for applying premium rate or rate
schedule adjustments that shall include:

(i) a description of when premium rate or rate schedule
adjustments will be effective, e.g., next anniversary date, next
billing date, etc.; and

(ii) the right to a revised premium rate or rate schedule as
provided in Subsection R590-148-19(2)(b) if the premium rate
or rate schedule is changed.

(e)(i) Information regarding each premium rate increase on
this policy form or similar policy forms over the past ten years
for this state or any other state that, at a minimum, identifies:

(A) the policy forms for which premium rates have been
increased;

(B) the calendar years when the form was available for
purchase; and

(C) the amount, percent, and date of implementation for
each increase. The percentage may be expressed as a percentage
of the premium rate prior to the increase, and may also be
expressed as minimum and maximum percentages if the rate
increase is variable by rating characteristics.

(ii) The insurer may, in a fair manner, provide additional
explanatory information related to the rate increases.

(iii) An insurer shall have the right to exclude from the
disclosure premium rate increases that only apply to blocks of
business acquired from other nonaffiliated insurers or the long-
term care policies acquired from other nonaffiliated insurers
when those increases occurred prior to the acquisition.

(iv) If an acquiring insurer files for a rate increase on a
long-term care policy form acquired from nonaffiliated insurers
or a block of policy forms acquired from nonaffiliated insurers
on or before the effective date of this section, or the end of a 24-
month period following the acquisition of the block or policies,
the acquiring insurer may exclude that rate increase from the
disclosure.  However, the nonaffiliated selling company shall
include the disclosure of that rate increase in accordance with
Subsection R590-148-19(2)(e)(i).

(v) If the acquiring insurer in Subsection R590-148-
19(2)(e)(iv) files for a subsequent rate increase, even within the
24-month period, on the same policy form acquired from
nonaffiliated insurers or block of policy forms acquired from
nonaffiliated insurers referenced in Subsection R590-148-
19(2)(e)(iv), the acquiring insurer shall make all disclosures
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required by Subsection R590-148-19(2)(e), including disclosure
of the earlier rate increase referenced in Subsection R590-148-
19(2)(e)(iv).

(3) An applicant shall sign an acknowledgment at the time
of application, unless the method of application does not allow
for signature at that time, that the insurer made the disclosure
required under Subsections R590-148-19(2)(a) and (e).  If due
to the method of application the applicant cannot sign an
acknowledgment at the time of application, the applicant shall
sign no later than at the time of delivery of the policy or
certificate.

(4) An insurer shall use the forms in Appendix B, Personal
Worksheet, and Appendix F, Potential Rate Increase Disclosure
Form, to comply with the requirements of Subsections R590-
148-19(1) and (2).

(5) An insurer shall provide notice of an upcoming
premium rate schedule increase to all policyholders or
certificateholders, if applicable, at least 45 days prior to the
implementation of the premium rate schedule increase by the
insurer. The notice shall include the information required by
Subsection R590-148-19(2) when the rate increase is
implemented.

R590-148-20.  Filing Requirements.
(1) Prior to an insurer or similar organization offering

group long-term care insurance to a resident of this state
pursuant to Section 31A-22-1403, it shall file with the
commissioner evidence that the group policy or certificate
thereunder has been approved by a state having statutory or
regulatory long-term care insurance requirements substantially
similar to those adopted in this state.

(2)(a) Every insurer shall provide a copy of any long-term
care insurance advertisement intended for use in Utah whether
through written, radio or television medium to the insurance
commissioner of this state upon request.

(b) All advertisements shall be retained by the insurer,
health care service plan or other entity for at least three years
from the date the advertisement was first used.

(c) The commissioner may exempt from these requirements
any advertising form or material when, in the commissioner's
opinion, this requirement may not be reasonably applied.

R590-148-21.  Initial Filing Requirements.
(1) This section shall apply to any long-term care policy

issued in this state on or after January 1, 2003.
(2) An insurer shall file the information listed in this

subsection to the commissioner prior to making a long-term care
insurance form available for sale:

(a) a copy of the disclosure documents required in Section
R590-148-19; and

(b) an actuarial certification consisting of at least the
following:

(i) a statement that the initial premium rate schedule is
sufficient to cover anticipated costs under moderately adverse
experience and that the premium rate schedule is reasonably
expected to be sustainable over the life of the form with no
future premium increases anticipated;

(ii) a statement that the policy design and coverage
provided have been reviewed and taken into consideration;

(iii) a statement that the underwriting and claims
adjudication processes have been reviewed and taken into
consideration;

(iv) a complete description of the basis for contract reserves
that are anticipated to be held under the form, to include:

(A) sufficient detail or sample calculations provided so as
to have a complete depiction of the reserve amounts to be held;

(B) a statement that the assumptions used for reserves
contain reasonable margins for adverse experience;

(C) a statement that the net valuation premium for renewal

years does not increase, except for attained-age rating where
permitted; and

(D) a statement that the difference between the gross
premium and the net valuation premium for renewal years is
sufficient to cover expected renewal expenses; or if such a
statement cannot be made, a complete description of the
situations where this does not occur;

(I) an aggregate distribution of anticipated issues may be
used as long as the underlying gross premiums maintain a
reasonably consistent relationship; and

(II) if the gross premiums for certain age groups appear to
be inconsistent with this requirement, the commissioner may
request a demonstration under Subsection R590-148-21(3)
based on a standard age distribution;

(v)(A) A statement that the premium rate schedule is not
less than the premium rate schedule for existing similar policy
forms also available from the insurer except for reasonable
differences attributable to benefits; or

(B) A comparison of the premium schedules for similar
policy forms that are currently available from the insurer with an
explanation of the differences.

(3) The commissioner may request an actuarial
demonstration that benefits are reasonable in relation to
premiums. The actuarial demonstration shall include either
premium and claim experience on similar policy forms, adjusted
for any premium or benefit differences, relevant and credible
data from other studies, or both.

(4) The premiums charged to an insured for long-term care
insurance may not increase due to either:

(a) the increasing age of the insured at ages beyond 65; or
(b) the duration the insured has been covered under the

policy.

R590-148-22.  Loss Ratio.
(1)  This section shall apply to all individual long-term care

insurance except those covered in Sections R590-148-22 and
R590-148-24.

(2)  Benefits under individual long-term care insurance
policies shall be deemed reasonable in relation to premiums
provided the expected loss ratio is at least 60%, calculated in a
manner which provides for adequate reserving of the long-term
care insurance risk.

(3)  In evaluating the expected loss ratio, due consideration
shall be given to all relevant factors, including:

(a)  statistical credibility of incurred claims experience and
earned premiums;

(b)  the period for which rates are computed to provide
coverage;

(c)  experienced and projected trends;
(d)  concentration of experience within early policy

duration;
(e)  expected claim fluctuation;
(f)  experience refunds, adjustments or dividends;
(g)  renewability features;
(h)  all appropriate expense factors;
(i)  interest;
(j)  experimental nature of the coverage;
(k)  policy reserves;
(l)  mix of business by risk classification; and
(m)  product features such as long elimination periods,

high deductibles and high maximum limits.
(4)  The premiums charged to an insured for long-term care

insurance may not increase due to either:
(a)  the increasing age of the insured at ages beyond 65; or
(b)  the duration the insured has been covered under the

policy.
(5)  Rate filings documents must contain all information

required in R590-85-4.
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R590-148-23.  Reserve Standards.
(1) When long-term care benefits are provided through the

acceleration of benefits under group or individual life policies
or riders to these policies, policy reserves for these benefits shall
be determined in accordance with Subsection 31A-17-504(7).
Claim reserves must also be established when the policy or rider
is in claim status.

Reserves for policies and riders subject to this subsection
should be based on the multiple decrement model utilizing all
relevant decrements except for voluntary termination rates.
Single decrement approximations are acceptable if the
calculation produces essentially similar reserves, if the reserve
is clearly more conservative, or if the reserve is immaterial.  The
calculations may take into account the reduction in life
insurance benefits due to the payment of long-term care benefits.
However, in no event may the reserves for the long-term care
benefit and the life insurance benefit be less than the reserves for
the life insurance benefit assuming no long-term care benefit.

In the development and calculation of reserves for policies
and riders subject to this subsection, due regard shall be given
to the applicable policy provisions, marketing methods,
administrative procedures and all other considerations which
have an impact on projected claim costs, including, but not
limited to, the following:

(a) definition of insured events;
(b) covered long-term care facilities;
(c) existence of home convalescence care coverage;
(d) definition of facilities;
(e) existence or absence of barriers to eligibility;
(f) premium waiver provision;
(g) renewability;
(h) ability to raise premiums;
(i) marketing method;
(j) underwriting procedures;
(k) claims adjustment procedures;
(l) waiting period;
(m) maximum benefit
(n) availability of eligible facilities;
(o) margins in claim costs;
(p) optional nature of benefit;
(q) delay in eligibility for benefit;
(r) inflation protection provisions; and
(s) guaranteed insurability option.
Any applicable valuation morbidity table shall be certified

as appropriate as a statutory valuation table by a member of the
American Academy of Actuaries.

(2) When long-term care benefits are provided other than
as in Subsection R590-148-23(1), reserves shall be determined
in accordance with Minimum Reserve Standards for Individual
and Group Health Insurance Contracts, Appendix A-010,
Accounting Practices and Procedures Manual, edition March
2001, published by the National Association of Insurance
Commissioners.

R590-148-24.  Premium Rate Schedule Increases.
(1) This section shall apply as follows:
(a) except as provided in Subsection R590-148-24(1)(b),

this section applies to any long-term care policy or certificate
issued in this state on or after January 1, 2003.

(b) for certificates issued on or after July 1, 2002, under a
group long-term care insurance policy, which policy was in
force at the time this rule became effective, the provisions of this
section shall apply on the policy anniversary following January
1, 2003.

(2) An insurer shall file notice of a pending premium rate
schedule increase, including an exceptional increase, to the
commissioner prior to the notice to the policyholders and shall
include:

(a) information required by Section R590-148-19;

(b) certification by a qualified actuary that:
(i) if the requested premium rate schedule increase is

implemented and the underlying assumptions, which reflect
moderately adverse conditions, are realized, no further premium
rate schedule increases are anticipated;

(ii) the premium rate filing is in compliance with the
provisions of this section;

(c) an actuarial memorandum justifying the rate schedule
change request that includes:

(i) lifetime projections of earned premiums and incurred
claims based on the filed premium rate schedule increase; and
the method and assumptions used in determining the projected
values, including reflection of any assumptions that deviate
from those used for pricing other forms currently available for
sale:

(A) annual values for the five years preceding and the three
years following the valuation date shall be provided separately;

(B) the projections shall include the development of the
lifetime loss ratio, unless the rate increase is an exceptional
increase;

(C) the projections shall demonstrate compliance with
Subsection R590-148-24(3); and

(D) for exceptional increases:
(I) the projected experience should be limited to the

increases in claims expenses attributable to the approved
reasons for the exceptional increase; and

(II) in the event the commissioner determines as provided
in Section R590-148-5(2)(j)(iv) that offsets may exist, the
insurer shall use appropriate net projected experience;

(ii) disclosure of how reserves have been incorporated in
this rate increase whenever the rate increase will trigger
contingent benefit upon lapse;

(iii) disclosure of the analysis performed to determine why
a rate adjustment is necessary, which pricing assumptions were
not realized and why, and what other actions taken by the
company have been relied on by the actuary;

(iv) a statement that policy design, underwriting and claims
adjudication practices have been taken into consideration; and

(v) in the event that it is necessary to maintain consistent
premium rates for new certificates and certificates receiving a
rate increase, the insurer will need to file composite rates
reflecting projections of new certificates;

(d) a statement that renewal premium rate schedules are not
greater than new business premium rate schedules except for
differences attributable to benefits, unless sufficient justification
is provided to the commissioner; and

(e) sufficient information for review of the premium rate
schedule increase by the commissioner.

(3) All premium rate schedule increases shall be
determined in accordance with the following requirements:

(a) exceptional increases shall provide that at least 70% of
the present value of projected additional premiums from the
exceptional increase will be returned to policyholders in
benefits;

(b) premium rate schedule increases shall be calculated
such that the sum of the accumulated value of incurred claims,
without the inclusion of active life reserves, and the present
value of future projected incurred claims, without the inclusion
of active life reserves, will not be less than the sum of the
following:

(i) the accumulated value of the initial earned premium
times 58%;

(ii) 85% percent of the accumulated value of prior premium
rate schedule increases on an earned basis;

(iii) the present value of future projected initial earned
premiums times 58%; and

(iv) 85% percent of the present value of future projected
premiums not in Subsection R590-148-24(3)(b)(iii) on an
earned basis;
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(c) in the event that a policy form has both exceptional and
other increases, the values in Subsections R590-148-24(3)(b)(ii)
and (iv) will also include 70% for exceptional rate increase
amounts; and

(d) all present and accumulated values used to determine
rate increases shall use the maximum valuation interest rate for
contract reserves which is the maximum rate permitted by law
in the valuation of whole life insurance issued on the same date
as the health insurance contract.  The actuary shall disclose as
part of the actuarial memorandum, the use of any appropriate
averages.

(4) For each rate increase that is implemented, the insurer
shall file for review by the commissioner updated projections,
as defined in Subsection R590-148-24(2)(c)(i), annually for the
next three years and include a comparison of actual results to
projected values.  The commissioner may extend the period to
greater than three years if actual results are not consistent with
projected values from prior projections. For group insurance
policies that meet the conditions in Subsection R590-148-
24(11), the projections required by this subsection shall be
provided to the policyholder in lieu of filing with the
commissioner.

(5) If any premium rate in the revised premium rate
schedule is greater than 200% of the comparable rate in the
initial premium schedule, lifetime projections, as defined in
Subsection R590-148-24(2)(c)(i), shall be filed for review by
the commissioner every five years following the end of the
required period in Subsection R590-148-24(4).  For group
insurance policies that meet the conditions in Subsection R590-
148-24(11), the projections required by this subsection shall be
provided to the policyholder in lieu of filing with the
commissioner.

(6)(a) If the commissioner has determined that the actual
experience following a rate increase does not adequately match
the projected experience and that the current projections under
moderately adverse conditions demonstrate that incurred claims
will not exceed proportions of premiums specified in Subsection
R590-148-24(3), the commissioner may require the insurer to
implement any of the following:

(i) premium rate schedule adjustments; or
(ii) other measures to reduce the difference between the

projected and actual experience.
(b) In determining whether the actual experience

adequately matches the projected experience, consideration
should be given to Subsection R590-148-24(2)(c)(v), if
applicable.

(7) If the majority of the policies or certificates to which
the increase is applicable are eligible for the contingent benefit
upon lapse, the insurer shall file:

(a) a plan, subject to commissioner approval, for improved
administration or claims processing designed to eliminate the
potential for further deterioration of the policy form requiring
further premium rate schedule increases, or both, or to
demonstrate that appropriate administration and claims
processing have been implemented or are in effect; otherwise the
commissioner may impose the condition in Subsection R590-
148-24(8); and

(b) the original anticipated lifetime loss ratio, and the
premium rate schedule increase that would have been calculated
according to Subsection R590-148-24(3) had the greater of the
original anticipated lifetime loss ratio or 58% been used in the
calculations described in Subsection R590-148-24(3)(a)(i) and
(iii).

(8) (a) For a rate increase filing that meets the following
criteria, the commissioner shall review, for all policies included
in the filing, the projected lapse rates and past lapse rates during
the 12 months following each increase to determine if
significant adverse lapsation has occurred or is anticipated:

(i) the rate increase is not the first rate increase requested

for the specific policy form or forms;
(ii) the rate increase is not an exceptional increase; and
(iii) the majority of the policies or certificates to which the

increase is applicable are eligible for the contingent benefit
upon lapse.

(b) In the event significant adverse lapsation has occurred,
is anticipated in the filing or is evidenced in the actual results as
presented in the updated projections provided by the insurer
following the requested rate increase, the commissioner may
determine that a rate spiral exists.  Following the determination
that a rate spiral exists, the commissioner may require the
insurer to offer, without underwriting, to all in force insureds
subject to the rate increase the option to replace existing
coverage with one or more reasonably comparable products
being offered by the insurer or its affiliates.

(i) The offer shall:
(A) be subject to the approval of the commissioner;
(B) be based on actuarially sound principles, but not be

based on attained age; and
(C) provide that maximum benefits under any new policy

accepted by an insured shall be reduced by comparable benefits
already paid under the existing policy.

(ii) The insurer shall maintain the experience of all the
replacement insureds separate from the experience of insureds
originally issued the policy forms.  In the event of a request for
a rate increase on the policy form, the rate increase shall be
limited to the lesser of:

(A) the maximum rate increase determined based on the
combined experience; and

(B) the maximum rate increase determined based only on
the experience of the insureds originally issued the form plus
10%.

(9) If the commissioner determines that the insurer has
exhibited a persistent practice of filing inadequate initial
premium rates for long-term care insurance, the commissioner
may, in addition to the provisions of Subsection R590-148-
24(8), prohibit the insurer from either of the following:

(a) filing and marketing comparable coverage for a period
of up to five years; or

(b) offering all other similar coverages and limiting
marketing of new applications to the products subject to recent
premium rate schedule increases.

(10) Subsections R590-148-24(1) through (9) shall not
apply to policies for which the long-term care benefits provided
by the policy are incidental, as defined in Subsection R590-148-
5(2)(m), if the policy complies with all of the following
provisions:

(a) the interest credited internally to determine cash value
accumulations, including long-term care, if any, are guaranteed
not to be less than the minimum guaranteed interest rate for cash
value accumulations without long-term care set forth in the
policy;

(b) the portion of the policy that provides insurance
benefits other than long-term care coverage meets the
nonforfeiture requirements as applicable in any of the following:

(i) Section 31A-22-408; and
(ii) Section 31A-22-409;
(c) the policy meets the disclosure requirements of

Subsections 31A-22-1409(7) and (8) and 31A-22-1410;
(d) the portion of the policy that provides insurance

benefits other than long-term care coverage meets the
requirements as applicable in the following:

(i) policy illustrations as required by R590-177; and
(ii) disclosure requirements in R590-133;
(e) an actuarial memorandum is filed with the insurance

department that includes:
(i) a description of the basis on which the long-term care

rates were determined;
(ii) a description of the basis for the reserves;
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(iii) a summary of the type of policy, benefits, renewability,
general marketing method, and limits on ages of issuance;

(iv) a description and a table of each actuarial assumption
used.  For expenses, an insurer must include percent of premium
dollars per policy and dollars per unit of benefits, if any;

(v) a description and a table of the anticipated policy
reserves and additional reserves to be held in each future year
for active lives;

(vi) the estimated average annual premium per policy and
the average issue age;

(vii) a statement as to whether underwriting is performed
at the time of application.  The statement shall indicate whether
underwriting is used and, if used, the statement shall include a
description of the type or types of underwriting used, such as
medical underwriting or functional assessment underwriting.
Concerning a group policy, the statement shall indicate whether
the enrollee or any dependent will be underwritten and when
underwriting occurs; and

(viii) a description of the effect of the long-term care policy
provision on the required premiums, nonforfeiture values and
reserves on the underlying insurance policy, both for active lives
and those in long-term care claim status.

(11) Subsections R590-148-24(6) and (8) shall not apply
to group insurance policies where:

(a) the policies insure 250 or more persons and the
policyholder has 5,000 or more eligible employees of a single
employer; or

(b) the policyholder, and not the certificateholders, pays a
material portion of the premium, which shall not be less than
20% of the total premium for the group in the calendar year
prior to the year a rate increase is filed.

R590-148-25.  Reporting Requirements.
(1)  Every insurer shall maintain records for each agent of

that agent's amount of replacement sales as a percent of the
agent's total annual sales and the amount of lapses of long-term
care insurance policies sold by the agent as a percent of the
agent's total annual sales.

(a)  Every insurer shall report the 10% of its agents with the
greatest percentages of lapses and replacements as measured by
Subsection R590-148-25(1).

(b)  Every insurer shall report the number of lapsed policies
as a percent of its total annual sales and as a percent of its total
number of policies in force as of the end of the preceding
calendar year.

(c)  Every insurer shall report the number of replacement
policies sold as a percent of its total annual sales and as a
percent of its total number of policies in force as of the
preceding calendar year.

(d)  The reports required by Subsection R590-148-
25(1)(a),(b), and (c) must be reported on the "Replacement and
Lapse Reporting Form," Appendix G.

(e)  Reported replacement and lapse rates do not alone
constitute a violation of insurance laws or necessarily imply
wrongdoing.  The reports are for the purpose of reviewing more
closely agent activities regarding the sale of long-term care
insurance.

(2)  Every insurer shall report, for qualified long-term care
insurance contracts, the number of claims denied for each class
of business, expressed as a percentage of claims denied.  The
report used by the insurer shall contain, at a minimum, the
information in the format contained in Appendix E, Claims
Denial Reporting Form Long-Term Care Insurance, in not less
than 12 point type.

(3)  Every insurer shall maintain a record of all policy or
certificate rescissions, both state and countrywide, except those
which the insured voluntarily effectuated and shall annually
report this information in the format currently prescribed by the
National Association of Insurance Commissioners.

(4)  Every insurer shall report the total number of
applications received from residents of this state, the number of
those who declined to provide information on the personal
worksheet, the number of applicants who did not meet the
suitability standards, and the number of those who chose to
confirm after receiving a suitability letter.  The report must be
submitted on the Suitability Reporting Form, Appendix H.

(5)  For purposes of this section:
(a)  "policy" shall mean only long-term care insurance;
(b)  "claim" means a request for payment of benefits under

an in force policy regardless of whether the benefit claimed is
covered under the policy or any terms or conditions of the
policy have been met;

(c)  "denied" means that the insurer refuses to pay a claim
for any reason other than for claims not paid for failure to meet
the waiting period or because of an applicable preexisting
condition; and

(d)  "report" means on a statewide basis.
(6)  Reports required under this section shall be filed with

the commissioner annually on or before June 30.  All reports
must be submitted in compliance with Rule R590-220-13,
Submission of Accident and Health Insurance Filings:
Additional Procedures for Long Term Products.

R590-148-26.  Licensing.
A producer is not authorized to sell, solicit or negotiate

with respect to long-term care insurance except as authorized by
Chapter 23 of Title 31A.

R590-148-27.  Discretionary Powers of Commissioner.
The commissioner may upon written request and after an

administrative hearing, issue an order to modify or suspend a
specific provision or provisions of this rule with respect to a
specific long-term care insurance policy or certificate upon a
written finding that:

(1) the modification or suspension would be in the best
interest of the insured; and

(2) the purposes to be achieved could not be effectively or
efficiently achieved without the modification or suspension; and

(3) one of the following occur:
(a) the modification or suspension is necessary to the

development of an innovative and reasonable approach for
insuring long-term care;

(b) the policy or certificate is to be issued to residents of a
life care or continuing care retirement community or some other
residential community for the elderly and the modification or
suspension is reasonably related to the special needs or nature
of the community; or

(c) the modification or suspension is necessary to permit
long-term care insurance to be sold as part of, or in conjunction
with, another insurance product.

R590-148-28.  Penalties.
In addition to any other penalties provided by the laws of

this state any insurer and any agent found to have violated any
requirement of this state relating to the rule of long-term care
insurance or the marketing of this insurance shall be subject to
a fine of up to three times the amount of any commissions paid
for each policy involved in the violation or up to $10,000,
whichever is greater.

R590-148-29.  Enforcement Date.
Effective July 1, 2002, the department will enforce all

sections of the rule that do not have a different compliance date.

R590-148-30.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
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be given effect without the invalid provision or application, and
to this and the provisions of this rule are declared to be
severable.

KEY:  insurance
July 30, 2007 31A-2-201
Notice of Continuation July 25, 2007 31A-22-1404
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R590.  Insurance, Administration.
R590-149.  ADA Complaint Procedure Rule.
R590-149-1.  Authority and Purpose.

A.  This rule is promulgated pursuant to Section 63G-3-
201(2) of the State Administrative Rulemaking Act.  The
Insurance Department, pursuant to 28 CFR 35.107, 1992
edition, adopts, defines, and publishes within this rule complaint
procedures providing for prompt and equitable resolution of
complaints filed in accordance with Title II of the Americans
With Disabilities Act.

B.  The provisions of 28 CFR 35, 1992 edition, implements
the provisions of Title II of the Americans With Disabilities Act,
42 U.S.C. 12201, which provides that no qualified individual
with a disability, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs or activities of the Insurance Department, or be
subjected to discrimination by this or any such entity.

R590-149-2.  Definitions.
A.  "The ADA Coordinator" means the Insurance

Department's coordinator or his designee who has responsibility
for investigating and providing prompt and equitable resolution
of complaints filed by qualified individuals with disabilities.

B.  "The ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(1)  Office of Planning and Budget;
(2)  Department of Human Resources Management;
(3)  Division of Risk Management;
(4)  Division of Facilities Construction Management; and
(5)  Office of the Attorney General.
C.  "Disability" means, with respect to an individual with

a disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.

D.  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

E.  "Individual with a disability" (hereinafter individual)
means a person who has a disability which limits one of his
major life activities and who meets the essential eligibility
requirement for the receipt of services or the participation in
programs or activities provided by the Insurance Department, or
who would otherwise be an eligible applicant for vacant state
positions, as well as those who are employees of the state.

R590-149-3.  Filing of Complaints.
A.  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.  However, any complaint alleging an act of
discrimination occurring between January 26, 1992 and the
effective date of this rule may be filed within 60 days of the
effective date of this rule.

B.  The complaint shall be filed with the Insurance
Department's ADA Coordinator in writing or in another
acceptable format suitable to the individual.

C.  Each complaint shall:
(1)  include the individual's name and address;
(2)  include the nature and extent of the individual's

disability;
(3)  describe the department's alleged discriminatory action

in sufficient detail to inform the department of the nature and
date of the alleged violation;

(4)  describe the action and accommodation desired; and
(5) be signed by the individual or by his or her legal

representative.
D.  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

R590-149-4.  Investigation of Complaint.
A.  The ADA Coordinator shall conduct an investigation

of each complaint received.  The investigation shall be
conducted to the extent necessary to assure all relevant facts are
determined and documented.  This may include gathering all
information listed in Section 3(C) of this rule if it is not made
available by the individual.

B.  When conducting the investigation, the coordinator
may seek assistance from the Insurance Department's legal,
human resource and budget staffs in determining what action, if
any, shall be taken on the complaint.  Before making any
decision that would involve:

(1)  an expenditure of funds which is not absorbable within
the agency's budget and would require appropriate authority;

(2)  facility modifications; or
(3)  reclassification or reallocation in grade; the

coordinator shall consult with the ADA State Coordinating
Committee.

R590-149-5.  Issuance of Decision.
A.  Within 15 working days after receiving the complaint,

the ADA Coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

B.  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

R590-149-6.  Appeals.
A.  The individual may appeal the decision of the ADA

Coordinator by filing an appeal within five working days from
the receipt of the decision.

B.  The appeal shall be filed in writing with the Insurance
Department's executive director or a designee other than the
Department's ADA Coordinator.

C.  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the Department's executive director or designee.

D.  The appeal shall describe in sufficient detail why the
coordinator's decision is in error, is incomplete or ambiguous,
is not supported by the evidence, or is otherwise improper.

E.  The executive director or designee shall review the
factual findings of the investigation and the individual's
statement regarding the inappropriateness of the coordinator's
decision and arrive at an independent conclusion and
recommendation.  Additional investigations may be conducted
if necessary to clarify questions of fact before arriving at an
independent conclusion.  Before making any decision that
would involve:

(1)  an expenditure of funds which is not absorbable and
would require appropriation authority;

(2)  facility modification or
(3)  reclassification or reallocation in grade; the executive

director or designee shall also consult with the State ADA
Coordinating Committee.

F.  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

G.  If the executive director or his designee is unable to
reach a decision within the ten working day period, he shall
notify the individual in writing or by another acceptable suitable
format why the decision is being delayed and the additional time
needed to reach a decision.
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R590-149-7.  Classification of Records.
The record of each complaint and appeal, and all written

records produced or received as part of such actions, shall be
classified as protected as defined under Section 63G-2-304 until
the ADA coordinator, executive director or their designees issue
the decision at which time any portions of the record which may
pertain to the individual's medical condition shall remain
classified as private as defined under Section 63G-2-302 or
controlled as defined in Section 63G-2-303.  All other
information gathered as part of the complaint record shall be
classified as private information.  Only the written decision of
the coordinator, executive director or designees shall be
classified as public information.

R590-149-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to individuals under the State Anti-Discrimination
Complaint Procedures Section (67-19-32); the Federal ADA
Complaint Procedures (28 CFR Subpart F, beginning with Part
35.170, 1992 edition); or any other Utah State or federal law
that provides equal or greater protection for the rights of
individuals with disabilities.

KEY:  insurance
1992 63G-3-201(2)
Notice of Continuation June 26, 2007
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R590.  Insurance, Administration.
R590-160.  Administrative Proceedings.
R590-160-1.  Authority.

This rule is promulgated by the Insurance Commissioner
under the general authority granted under Subsection 31A-2-
201(3)(a), and, Subsection 63-46b-1(6), Subsection 63-46b-5(1)
and other applicable sections of Chapter 46b of Title 63
providing for rules governing adjudicative proceedings.

R590-160-2.  Purpose and Scope.
This rule establishes rules governing the designation and

conduct of adjudicative proceedings before the insurance
commissioner or his designee.  Public hearings under Section
63-46a-5 are not covered by this rule.

R590-160-3.  Definitions.
(1)  "Complainant" is the Utah Insurance Department in all

actions against a licensee or other person who has been alleged
to have committed any act or omission in violation of the Utah
Insurance Code or Rules, or order of the commissioner.

(2)  "Intervenor" means a person permitted to intervene in
a proceeding before the commissioner.

(3)  "Petitioner" is a person seeking agency action.
(4)  "Person" is defined in Subsection 31A-1-301.
(5)  "Respondent" means a person against whom an order

or a proceeding is directed.
(6)  "Staff" means the Insurance Department staff.  The

staff shall have the same rights as a party to the proceedings.
(7)  "Presiding Officer" means the person designated by the

commissioner to decide adjudicative proceedings before the
commissioner, either generally or for a specific adjudicative
proceeding.

(8)  "Department Representative" means the person who
will represent the interests of the Utah Insurance Department in
any administrative action before the commissioner.

(9)  "Existing Disability" means any suspension, revocation
or limitation of a license or certificate of authority or any
limitation on a right to apply to the department for a license or
certificate of authority.

R590-160-4.  Designations of Proceedings.
(1)  All actions pursuant to initial determinations upon

applications for a license or a certificate of authority, or any
petition to remove an existing disability, or an order
disapproving a rate or prohibiting the use of a form, are
designated as informal adjudicative proceedings.

(2)  A proceeding may be commenced as an informal
proceeding by the department when it appears to the department
that no disputed issues may exist or in matters of technical or
minor violation of the code or rules.

(3)  Any proceeding may be converted from a formal
proceeding to an informal proceeding or from an informal
proceeding to a formal proceeding upon motion of a party or sua
sponte by the presiding officer, subject to the provisions of
Subsection 63-46b-4(3).

R590-160-5.  Rules Applicable to All Proceedings.
(1)  Liberal Construction.  These rules shall be liberally

construed to secure just, speedy and economical determination
of all issues presented to the commissioner.

(2)  Deviation from Rules.  The commissioner or presiding
officer may permit a deviation from these rules insofar as he
may find compliance to be impracticable or unnecessary or for
other good cause.

(3)  Computation of Time.  The time within which any act
shall be done, as herein provided, shall be computed by
excluding the first day and including the last unless the last day
is Saturday, Sunday or a legal holiday, and then it is excluded
and the period runs until the end of the next day that is not a

Saturday, Sunday, or a legal holiday.  When the period of time
prescribed or allowed is less than seven days, intermediate
Saturdays, Sundays and legal holidays shall be excluded in the
computation.

(4)  Parties.
(a)  Parties to a proceeding before the commissioner may

be:
(i)  Any person, including the Insurance Department, who

has a statutory right to be a party or any person who has a
legally protected interest or right in the subject matter that may
be affected by the proceeding.

(ii)  Any person may become an intervening party when he
has established to the satisfaction of the commissioner or
presiding officer that he has a substantial interest in the subject
matter of the proceeding and that intervention will be relevant
and material to the issues before the commissioner;

(iii)  The Insurance Department staff;
(iv)  Other persons permitted by the commissioner or

presiding officer to enter an appearance.
(b)  Classification.  Participants in a proceeding shall be

styled "applicants", "petitioners", "complainants",
"respondents", or "intervenors", according to the nature of the
proceeding and the relation of the parties thereto.

(5)  Appearances and Representation.
(a)  Making an Appearance.  A party enters his appearance

by filing an initial request for agency action or an initial
response to a notice of agency action at the beginning of the
proceeding, giving his name, address, telephone number, and
stating his position or interest in the proceeding.

(b)  Representation of Parties.  An attorney who is an
active member of the Utah State Bar may represent any party.
An individual who is a party to a proceeding may represent
himself or herself.  An officer duly authorized by corporate
resolution may represent a corporation.  A general partner may
represent a partnership.

(c)  An attorney or other authorized representative
authorized in Subsection R590-160-6(5)(b) above, if previous
appearance has not been entered, shall file a Notice of
Appearance with the commissioner or presiding officer no later
than five days before any hearing at which he shall appear.

(d)  Insurance Department Staff.  Members of the Insurance
Department staff may appear either in support of or in
opposition to any cause, or solely to discover and present facts
pertinent to the issue.

(6)  Pleadings.
(a)  Pleadings Enumerated. Pleadings before the

commissioner shall consist of petitions, complaints, responsive
pleadings, motions, stipulations, affidavits, memoranda, orders,
or other notices used by the commissioner in initiating a
proceeding.

(b)  Proceeding Number.  Upon the filing of a pleading
initiating a proceeding, the commissioner shall assign a number
to the proceeding.

(c)  Title. Pleadings before the commissioner shall be titled
in substantially the following form:

(i)  Centered, heading:  BEFORE THE INSURANCE
COMMISSIONER OF THE STATE OF UTAH;

(ii)  Left margin, identification of parties:
(COMPLAINANT:, RESPONDENT:, PETITIONER:, etc.);

(iii)  Right margin, identification of type of action:
(NOTICE OF HEARING, ORDER TO SHOW CAUSE, etc.);

(iv)  Right margin, proceeding number.
(d)  Size and Content of Pleadings.  Pleadings shall be

typewritten, double-spaced on white 8-1/2 x 11-inch paper.
They must identify the proceedings by title and proceeding
number, if known, and shall contain a clear and concise
statement of the matter relied upon as a basis for the pleading,
together with an appropriate request for relief when relief is
sought.
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(e)  Amendments to Pleadings.  The presiding officer may
allow pleadings to be amended or corrected.  Amendments to
pleadings shall be allowed in accordance with the Utah Rules of
Civil Procedure.

(f)  Signing of Pleadings.  Pleadings shall be signed and
dated by the party or by the party's attorney or other authorized
representative and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certificate by the
signer that the signer has read the pleading and that, to the best
of the signer's knowledge and belief, there are good grounds in
support of it.

(g)  Petitions.  All pleadings praying for affirmative relief
(other than applications, complaints, notices of adjudicative
proceedings, or responsive pleadings), including requests to
intervene and requests for rehearing shall be styled "petitions."

(h)  Motions.
(i)  No proceeding before the commissioner may be

initiated by a motion.
(ii)  Motions, other than at a hearing, shall be in writing

and submitted for ruling on either written or oral argument. The
filing of affidavits in support of the motions or in opposition
thereto may be permitted by the presiding officer.  Oral motions
may be allowed at a hearing at the discretion of the presiding
officer.

(iii)  Any motion directed toward a hearing shall be filed
ten days prior to the date set for the hearing.

(7)  Filing and Service.
(a)  A document shall be deemed filed on the date it is

delivered to and stamped received by the department.
(b)  An original and one copy of any pleading shall be filed

with the department and a copy served upon all other parties to
the proceeding.  The presiding officer may direct that a copy of
all pleadings and other papers be made available by the party
filing the same to any person requesting copies thereof who the
presiding officer determines may be affected by the proceedings.

(c)  Service may be made upon any party or other person by
ordinary mail, by certified mail with return receipt requested, in
accordance with the Utah Rules of Civil Procedure, or by any
person specifically designated by the commissioner.  Service
upon licensees, if by mail, shall be to the business address or
other address on file with the department.

(d)  There shall appear on all documents required to be
served a Certificate of Service or Certificate of Mailing in
substantially the following form:  I do hereby certify that on
(date), I (served or mailed by regular mail or certified mail
return receipt requested, postage prepaid) (the original/a true
and correct copy) of the foregoing (document title) to (name and
address), (signed).

(e)  When any party has appeared by attorney or other
authorized representative, service upon the attorney or
representative constitutes service upon the party.

(8)  Presiding Officers - Disqualification for Bias.
(a)  Any party to a proceeding may move for the

disqualification of an assigned presiding officer by filing with
the commissioner an Affidavit of Bias alleging facts sufficient
to support disqualification.

(b)  The commissioner shall determine the issue of
disqualification as a part of the record of the case, and may
request and receive any additional evidence or testimony as
deemed necessary to make this determination.  The hearing will
not proceed until the commissioner makes this determination.
No appeal shall be taken from the commissioner's Order on the
determination of disqualification for bias except as part of an
appeal of a final agency action.

(i)  If the commissioner finds that a motion for
disqualification was filed without a reasonable basis or good
faith belief in the facts asserted, the commissioner may order
that the offending party be subject to the appropriate sanctions
as are authorized to be imposed by statute or these rules.

(ii)  When a presiding officer is disqualified or it becomes
impractical for the presiding officer to continue, the
commissioner shall appoint another presiding officer.

(c)  A presiding officer may at any time voluntarily
disqualify himself or herself.

(9)  Ex Parte Contacts Prohibited.  Except as to matters that
by law are subject to disposition on an ex parte basis, the
commissioner and the presiding officer involved in a hearing
shall not have ex parte contact with persons and parties,
including staff members of the department appearing as parties
to a proceeding, directly or indirectly involved in any matter that
is the subject of a pending administrative proceeding unless all
parties are given notice and an opportunity to participate.

(10)  Standard of Proof.  All issues of fact in administrative
proceedings before the commissioner shall be decided upon the
basis of a preponderance of the evidence standard.

R590-160-6.  Rules Applicable to Formal Proceedings.
Hearings.
(1)  Conduct of Hearing.  All hearings shall be conducted

pursuant to the provisions of Section 63-46b-8.
(2)  Continuance.  If application is made to the presiding

officer within a reasonable time prior to the date of hearing,
upon proper notice to the other parties, the presiding officer may
grant a motion for continuance or other change in the time and
place of hearing, upon good cause shown.  The presiding officer
may also, for good cause, continue a hearing in process if such
continuance will not substantially prejudice the rights of any
party.

(3)  Public Hearings.  Unless ordered by the presiding
officer for good cause, all hearings shall be open to the public.

(4)  Telephonic Testimony. The presiding officer may,
when the identity of a witness can be established with
reasonable assurance, take testimony telephonically.  Telephonic
testimony shall be taken under conditions that permit all parties
to hear the testimony and examine or cross-examine the witness.
It shall be within the discretion of the presiding officer as to
whether or not telephonic testimony shall be allowed.

(5)  Record of Hearing.
(a)  Transcript of Hearing. Upon two days' notice, any party

may request that, at his own expense, a certified shorthand
reporter be used to record the proceedings.  If such a transcript
is made, the original transcript of the proceeding shall be filed
with the commissioner at no cost to the commissioner.  Parties
wanting a copy of the certified shorthand reporter's transcript
may purchase it from the reporter at the parties' own expense.

(b)  Recording Device. Unless otherwise ordered, the
record of the proceedings shall be made by means of a tape
recorder or other recording device.  A duplicate copy of the
tape, or other recording, will be provided by the commissioner
at the request and expense of any party, providing that a copy of
any transcription of any portion of the record is given at no cost
to the commissioner within ten days of transcription.

(6)  Subpoenas and Fees.
(a)  Subpoenas.  The commissioner or the presiding officer

may issue subpoenas on his own motion or at the request of any
party for the production of evidence or the attendance of any
person in a formal adjudicative proceeding.  Any subpoena so
issued shall be served in accordance with the Utah Rules of
Civil Procedure or by a person designated by the commissioner.

(b)  Witness Fees.  Each witness who appears before the
commissioner or the presiding officer shall be entitled to receive
the same fees and mileage allowed by law to witnesses in a
district court, to be paid by the party at whose request the
witness is subpoenaed.  Witnesses appearing at the request of
the commissioner shall be entitled to payment from the funds
appropriated for the use of the Insurance Department.  Any
witness subpoenaed at the request of a party other than the
commissioner may, at the time of service of the subpoena,
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demand one day's witness fee and mileage in advance and unless
such fee is tendered, that witness shall not be required to appear.

(7)  Discovery and Depositions. Discovery and motions
thereupon shall be in accordance with the Utah Rules of Civil
Procedure.

(8)  At the close of the formal hearing, the presiding officer
shall issue an order based upon evidence presented in the
hearing.  The order shall be final on the date the order is issued
unless otherwise provided in the order.

R590-160-7.  Rules Applicable to Informal Proceedings.
(1)  An informal proceeding may be commenced by the

department by issuing a Notice of Informal Proceeding and
Order in cases when it appears to the department that there are
no disputed issues exist or in matters of technical or minor
violation of the code.  The Order shall be based upon the
information contained in the files of the department, or known
to the commissioner, and shall constitute a "proposed order" that
shall become final 15 days after delivery or mailing to the
respondent unless a written request for a hearing is received in
the offices of the department prior to the expiration of 15 days.

(2)  Failure to request a hearing in an informal adjudicative
proceeding will be considered a failure to exhaust administrative
remedies.

(3)  When a hearing is requested in an informal
adjudicative proceeding, including a request for a hearing upon
the denial of an application for a license or certificate of
authority, or a petition to remove an existing disability, or an
order disapproving a rate or prohibiting the use of a form, a
Notice of Hearing shall be issued stating the matters to be
decided and giving notice of the date, time and place of an
informal hearing to be held.

(4)  An informal hearing shall not be of record.  At an
informal hearing, the presiding officer may receive testimony,
proffers of evidence, affidavits and arguments relating to the
issues to be decided and may issue subpoenas requiring the
attendance of witnesses or the production of necessary evidence.

(5)  At the close of the informal hearing, the presiding
officer shall issue an order based upon evidence in the
department files and the evidence or proffers of evidence
received at the informal hearing.  The order shall be final on the
date the order is issued unless otherwise provided in the order.

R590-160-8.  Agency Review.
(1)  Agency review of an administrative proceeding, except

an informal proceeding that becomes final without a request for
a hearing pursuant to subsection 7(2), shall be available to any
party to such administrative proceeding by filing a petition for
review with the commissioner within 30 days of the date the
order is issued in that proceeding. Failure to seek agency review
shall be considered a failure to exhaust administrative remedies.

(2)  Petitions for Review shall be filed in accordance with
Section 63-46b-12.

(3)  Review shall be conducted by the commissioner or a
person or persons he may designate, including members of
department staff.  If the review is conducted by other than the
commissioner, the persons conducting the review shall
recommend a disposition to the commissioner who shall make
the final decision and shall sign the order.

(4)  Content of a Request for Agency Review.
(a)  The content of a request for agency review shall be in

accordance with Subsection 63-46b-12(1)(b). The request for
agency review shall include a copy of the order, which is the
subject of the request.

(b)(i)  A party requesting agency review shall set forth any
factual or legal basis in support of that request; and

(ii)  may include supporting arguments and citation to
appropriate legal authority and:

(A)  to the relevant portions of the record developed during

the adjudicative proceeding if the administrative proceeding
being reviewed is a formal proceeding; or

(B)  to the relevant portions of the department's files if the
administrative proceeding being reviewed is an informal
proceeding.

(c)  If a party challenges a finding of fact in the order
subject to review, the party must demonstrate:

(i)  based on the entire record, that the finding is not
supported by substantial evidence if the administrative
proceeding being reviewed is a formal proceeding; or

(ii)  based on the department's files, that the finding is not
supported by substantial evidence if the administrative
proceeding being reviewed is an informal proceeding.

(d)  A party challenging a legal conclusion must support its
argument with citation to any relevant authority and also:

(i)  cite to those portions of the record which are relevant
to that issue if the administrative proceeding being reviewed is
a formal proceeding; or

(ii)  cite to those parts of the department's files which are
relevant to that issue if the administrative proceeding being
reviewed is an informal proceeding.

(e)(i)  If the grounds for agency review include any
challenge to a determination of fact or conclusion of law as
unsupported by or contrary to the evidence, the party seeking
agency review shall:

(A)  order and cause a transcript of the record relevant to
such finding or conclusion to be prepared if the administrative
proceeding being reviewed is a formal proceeding. R590-160-
6.(5)(b) shall govern as to acquisition of hearing tapes for
preparation of such transcript; or

(B)  reference in its request for agency review that no
transcript or hearing tapes are available if the administrative
proceeding being reviewed is an informal proceeding.

(ii)  When a request for agency review is filed under the
circumstances set forth under R590-160-8(4)(e)(i)(A), the party
seeking review shall certify that a transcript has been ordered
and shall notify the commissioner when the transcript will be
available for filing with the department.

(iii)  The party seeking agency review shall bear the cost of
the transcript.

(iv)  The commissioner may waive the requirement of
preparation of a written transcript and permit citation to the
electronic tape recording of such administrative proceeding
upon appropriate motion and a showing of reasonableness
where such citation would not be extensive and the costs and
period of time in preparation of a written transcript would be
unduly burdensome in relation thereto.

(f)  Failure to comply with this rule may result in dismissal
of the request for agency review.

(5)  Request of Stay.
(a)  Upon the timely filing of a request for agency review,

the party seeking review may request that the effective date of
the order subject to review be stayed pending the completion of
review.

(b)  The department may oppose the request for a stay in
writing within 10 days from the date the stay is requested.

(c)  In determining whether to grant a request for a stay, the
commissioner shall review the request and any opposing
memorandum, and the findings of fact, conclusions of law and
order and determine whether a stay is in the best interest of the
public.  If the commissioner determines it is in the best interest
of the public to issue a stay, the commissioner may:

(i)  issue a stay, staying all or any part of the order pending
agency review, or

(ii)  issue a conditional stay by imposing terms, conditions
or restrictions on a party pending agency review.

(d)  The commissioner may also enter an interim order
granting a stay pending a final decision on the request for a stay.

(6)  Memoranda.
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(a)  The commissioner may order or permit the parties to
file memoranda to assist in conducting agency review.  Any
memoranda shall be filed consistent with these rules or as
otherwise governed by any scheduling order entered by the
commissioner or his designee.

(b)(i)  When no transcript is available or if available has
been deemed unnecessary and waived by the commissioner in
accordance with R590-160-8(4)(e)(iv) to conduct agency
review, any memoranda supporting a request for such review
shall be concurrently filed with the request.

(ii)  If a transcript is necessary to conduct agency review,
any supporting memoranda shall be filed no later than 15 days
after the filing of the transcript with the department.

(c)  Any response in opposition to a request for agency
review and any memoranda supporting that response:

(i)  shall be filed no later than 15 days from the filing of the
request for agency review when no transcript is available or
necessary to conduct agency review; or

(ii)  shall be filed no later than 15 days from the filing of
any subsequent memoranda supporting the request for agency
review if a transcript is necessary to conduct agency review.

(d)  Any final reply memoranda in support of the request
for agency review shall be filed no later than 5 days after the
filing of a response to the request for agency review and any
memoranda supporting that response.

(7)  Oral Argument.
The request for agency review or the response thereto shall

state whether oral argument is sought in conjunction with
agency review.  The commissioner may order or permit oral
argument if the commissioner determines such argument is
warranted to assist in conducting agency review.

(8)  Standard of Review.
The standards for agency review correspond to the

standards for judicial review of formal adjudicative proceedings,
as set forth in Subsection 63-46b-16(4).

(9)  Order on Review.
(a)  The order on review shall comply with the

requirements of Subsection 63-46b-12(6).
(b)  An Order on Review may affirm, reverse or amend, in

whole or in part, the previous order, or remand for further
proceedings or hearing.

R590-160-9.  Sanctions.
In the course of any proceeding the commissioner or

presiding officer may, by order, impose sanctions upon any
party, parties, or their counsel for contemptuous conduct in the
hearing or for failure to comply with any lawful order of the
presiding officer or the commissioner.  Sanctions may include
deferral or acceleration of proceedings, exclusion of persons
who cause disturbance of the proceeding, or imposition of
special conditions upon further participation, including levy and
payment of any forfeiture, special costs or expenses incurred by
the commissioner or by a party as a result of noncompliance
with lawful orders that were necessary to effective conduct of a
proceeding.  In case of persistent and intentional disregard of or
noncompliance with rulings or orders, sanctions may include
resolution of designated issues against the position asserted by
the offending party where the contemptuous conduct or
noncompliance is found to have interfered with effective
development of evidence bearing on those issues.  If the conduct
is by a representative of a party, sanctions may include the
exclusion of that representative from matters before the
commissioner.

R590-160-10.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule from the effective date of the rule

R590-160-11.  Severability.

If any provision of this rule or the application thereof to
any person or situation is held invalid, the remainder of the rule
and the application of each provision to other persons or
circumstances may not be affected thereby.

KEY:  insurance
January 9, 2003 31A-2-201
Notice of Continuation October 30, 2008 63-46b-1

63-46b-5
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R590.  Insurance, Administration.
R590-161.  Disability Income Policy Disclosure.
R590-161-1.  Authority.

This rule is issued pursuant to the authority vested in the
commissioner under Section 31A-2-201.

R590-161-2.  Definition.
"Disability Income Policy" means a group or individual

insurance policy that provides for payments to the insured to
replace income lost from accident or sickness.

R590-161-3.  Rule.
A.  Unless the reduction is clearly explained in the outline

of coverage, the group certificate, and the policy, the amount of
benefit payable by an insurer under a disability income policy
may not be reduced by:

(1) worker's compensation benefit paid to the insured; or
(2) social security benefit paid to the insured; or
(3) any other amount the insured has received, or is entitled

to receive by law or contract, including any other disability
contract.

B.  Any insurer that has disability income policies in effect
that have reduction of benefit provisions that were not clearly
explained in the outline of coverage, the group certificate, and
the policy, will, within 30 days after the effective date of this
rule, send notices to these insureds that clearly explain these
reductions.

R590-161-4.  Severability.
If any provision of this rule or the application thereof to

any person or circumstance is for any reason held to be invalid,
the remainder of the rule and the application of the provision to
other persons or circumstances shall not be affected thereby.

KEY:  insurance
1994 31A-2-201
Notice of Continuation October 30, 2008
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R590.  Insurance, Administration.
R590-162.  Actuarial Opinion and Memorandum Rule.
R590-162-1.  Purpose.

The purpose of this rule is to prescribe:
A.  Guidelines and standards for statements of actuarial

opinion which are to be submitted in accordance with Section
31A-17-503, and for memoranda in support thereof;

B.  Guidelines and standards for statements of actuarial
opinion which are to be submitted when a company is exempt
from Subsection 31A-17-503(3); and

C.  Rules applicable to the appointment of an appointed
actuary.

R590-162-2.  Authority.
This rule is issued pursuant to the authority vested in the

Commissioner of Insurance of the State of Utah under Section
31A-17 Part 5.  This rule will take effect for annual statements
for the year 1993.

R590-162-3.  Scope.
This rule shall apply to all life insurance companies and

fraternal benefit societies doing business in this State and to all
life insurance companies and fraternal benefit societies which
are authorized to reinsure life insurance, annuities or disability
insurance business in this State.

This rule shall be applicable to all annual statements filed
with the office of the commissioner after the effective date of
this rule.  Except with respect to companies which are exempted
pursuant to Section 6 of this rule, a statement of opinion on the
adequacy of the reserves and related actuarial items based on an
asset adequacy analysis in accordance with Section 8 of this
rule, and a memorandum in support thereof in accordance with
Section 9 of this rule, shall be required each year.  Any company
so exempted must file a statement of actuarial opinion pursuant
to Section 7 of this rule.

Notwithstanding the foregoing, the commissioner may
require any company otherwise exempt pursuant to this rule to
submit a statement of actuarial opinion and to prepare a
memorandum in support thereof in accordance with Sections 8
and 9 of this rule if, in the opinion of the commissioner, an asset
adequacy analysis is necessary with respect to the company.

R590-162-4.  Definitions.
A.  Actuarial Opinion means:
(1)  With respect to Section 8, 9 or 10 of this rule, the

opinion of an Appointed Actuary regarding the adequacy of the
reserves and related actuarial items based on an asset adequacy
test in accordance with Section 8 of this rule and with presently
accepted Actuarial Standards;

(2)  With respect to Section 7 of this rule, the opinion of an
Appointed Actuary regarding the calculation of reserves and
related items, in accordance with Section 7 of this rule and with
those presently accepted Actuarial Standards which specifically
relate to this opinion.

B.  "Actuarial Standards Board" is the board established by
the American Academy of Actuaries to develop and promulgate
standards of actuarial practice.

C.  "Annual Statement" means that statement required by
Section 31A-4-113 to be filed by the company with the office of
the commissioner annually.

D.  "Appointed Actuary" means any individual who is
appointed or retained in accordance with the requirements set
forth in Section 5C of this rule to provide the actuarial opinion
and supporting memorandum as required by 31A-17-503.

E.  "Asset Adequacy Analysis" means an analysis that
meets the standards and other requirements referred to in
Section 5D of this rule.  It may take many forms, including, but
not limited to, cash flow testing, sensitivity testing or
applications of risk theory.

F. "Commissioner" means the Insurance Commissioner of
this State.

G.  "Company" means a life insurance company, fraternal
benefit society or reinsurer subject to the provisions of this rule.

H.  "Non-Investment Grade Bonds" are those designated as
classes 3, 4, 5 or 6 by the NAIC Securities Valuation Office.

I.  "Qualified Actuary" means any individual who meets the
requirements set forth in Section 5B of this rule.

R590-162-5.  General Requirements.
A.  Submission of Statement of Actuarial Opinion
(1)  There is to be included on or attached to Page 1 of the

annual statement for each year beginning with the year in which
this rule becomes effective the statement of an appointed
actuary, entitled "Statement of Actuarial Opinion," setting forth
an opinion relating to reserves and related actuarial items held
in support of policies and contracts, in accordance with Section
8 of this rule; provided, however, that any company exempted
pursuant to Section 6 of this rule from submitting a statement of
actuarial opinion in accordance with Section 8 of this rule shall
include on or attach to Page 1 of the annual statement a
statement of actuarial opinion rendered by an appointed actuary
in accordance with Section 7 of this rule.

(2)  If in the previous year a company provided a statement
of actuarial opinion in accordance with Section 7 of this rule,
and in the current year fails the exemption criteria of Sections
6C(1), 6C(2) or 6C(5) of this rule, to again provide an actuarial
opinion in accordance with Section 7 of this rule, the statement
of actuarial opinion in accordance with Section 8 of this rule,
shall not be required until August 1 following the date of the
annual statement.  In this instance, the company shall provide a
statement of actuarial opinion in accordance with Section 7 of
this rule, with appropriate qualification noting the intent to
subsequently provide a statement of actuarial opinion in
accordance with Section 8 of this rule.

(3)  In the case of a statement of actuarial opinion required
to be submitted by a foreign or alien company, the
commissioner may accept the statement of actuarial opinion
filed by such company with the insurance supervisory regulator
of another state if the commissioner determines that the opinion
reasonably meets the requirements applicable to a company
domiciled in this State.

(4)  Upon written request by the company, the
commissioner may grant an extension of the date for submission
of the statement of actuarial opinion.

B.  Qualified Actuary
A "qualified actuary" is an individual who:
(1)  Is a member in good standing of the American

Academy of Actuaries; and
(2)  Is qualified to sign statements of actuarial opinion for

life and disability insurance company annual statements in
accordance with the American Academy of Actuaries
qualification standards for actuaries signing such statements;
and

(3)  Is familiar with the valuation requirements applicable
to life and disability insurance companies; and

(4)  Has not been found by the commissioner, or if so
found has subsequently been reinstated as a qualified actuary,
following appropriate notice and hearing to have:

(a)  Violated any provision of, or any obligation imposed
by, the Utah Code or other law in the course of his or her
dealings as a qualified actuary; or

(b)  Been found guilty of fraudulent or dishonest practices;
or

(c)  Demonstrated his or her incompetency, lack of
cooperation, or untrustworthiness to act as a qualified actuary;
or

(d)  Submitted to the commissioner during the past five
years, pursuant to this rule, an actuarial opinion or
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memorandum that the commissioner rejected because it did not
meet the provisions of this rule including standards set by the
Actuarial Standards Board; or

(e)  Resigned or been removed as an actuary within the past
five years as a result of acts or omissions indicated in any
adverse report on examination or as a result of failure to adhere
to generally acceptable actuarial standards; and

(5)  Has not failed to notify the commissioner of any action
taken by any commissioner of any other state similar to that
under Paragraph (4) above.

C.  Appointed Actuary
An "appointed actuary" is a qualified actuary who is

appointed or retained to prepare the Statement of Actuarial
Opinion required by this rule, either directly by or by the
authority of the board of directors through an executive officer
of the company.  The company shall give the commissioner
timely written notice of the name, title, and, in the case of a
consulting actuary, the name of the firm and manner of
appointment or retention of each person appointed or retained
by the company as an appointed actuary and shall state in such
notice that the person meets the requirements set forth in Section
5B of this rule.  Once notice is furnished, no further notice is
required with respect to this person, provided that the company
shall give the commissioner timely written notice in the event
the actuary ceases to be appointed or retained as an appointed
actuary or to meet the requirements set forth in Section 5B.  If
any person appointed or retained as an appointed actuary
replaces a previously appointed actuary, the notice shall so state
and give the reasons for replacement.

D.  Standards for Asset Adequacy Analysis
The asset adequacy analysis required by this rule:
(1)  Shall conform to the Standards of Practice as

promulgated from time to time by the Actuarial Standards Board
and on any additional standards under this rule, which standards
are to form the basis of the statement of actuarial opinion in
accordance with Section 8 of this rule; and

(2)  Shall be based on methods of analysis as are deemed
appropriate for such purposes by the Actuarial Standards Board.

E.  Liabilities to be Covered
(1)  Under authority of Section 31A-17-503, the statement

of actuarial opinion shall apply to all in force business on the
statement date regardless of when or where issued, e.g., reserves
of Exhibits 8, 9 and 10, and claim liabilities in Exhibit 11, Part
I and equivalent items in the separate account statement or
statements.

(2)  If the appointed actuary determines as the result of
asset adequacy analysis that a reserve should be held in addition
to the aggregate reserve held by the company and calculated in
accordance with methods set forth in Sections 31A-17-505(1),
31A-17-505(1)(a), 31A-17-511, 31A-17-512, and 31A-17-513,
the company shall establish such additional reserve.

(3)  For years ending prior to December 31, 1995, the
company may, in lieu of establishing the full amount of the
additional reserve in the annual statement for that year, set up an
additional reserve in an amount not less than the following:

December 31, 1993.  The additional reserve divided by
three.

December 31, 1994.  Two times the additional reserve
divided by three.

(4)  Additional reserves established under Paragraphs (2)
or (3) above and deemed not necessary in subsequent years may
be released.  Any amounts released must be disclosed in the
actuarial opinion for the applicable year.  The release of such
reserves would not be deemed an adoption of a lower standard
of valuation.

R590-162-6.  Required Opinions.
A.  General
In accordance with Section 31A-17-503, every company

doing business in this State shall annually submit the opinion of
an appointed actuary as provided for by this rule.  The type of
opinion submitted shall be determined by the provisions set
forth in this Section 6 and shall be in accordance with the
applicable provisions in this rule.

B.  Company Categories
For purposes of this rule, companies shall be classified as

follows based on the admitted assets as of the end of the
calendar year for which the actuarial opinion is applicable:

(1)  Category A shall consist of those companies whose
admitted assets do not exceed $20 million;

(2)  Category B shall consist of those companies whose
admitted assets exceed $20 million but do not exceed $100
million;

(3)  Category C shall consist of those companies whose
admitted assets exceed $100 million but do not exceed $500
million; and

(4)  Category D shall consist of those companies whose
admitted assets exceed $500 million.

C.  Exemption Eligibility Tests
(1)  Any Category A company that, for any year beginning

with the year in which this rule becomes effective, meets all of
the following criteria shall be eligible for exemption from
submission of a statement of actuarial opinion in accordance
with Section 8 of this rule for the year in which these criteria are
met.  The ratios in (a), (b) and (c) below shall be calculated
based on amounts as of the end of the calendar year for which
the actuarial opinion is applicable.

(a)  The ratio of the sum of capital and surplus to the sum
of cash and invested assets is at least equal to .10.

(b)  The ratio of the sum of the reserves and liabilities for
annuities and deposits to the total admitted assets is less than
.30.

(c)  The ratio of the book value of the non-investment
grade bonds to the sum of capital and surplus is less than .50.

(d)  The Examiner Team for the National Association of
Insurance Commissioners (NAIC) has not designated the
company as a first priority company in any of the two calendar
years preceding the calendar year for which the actuarial
opinion is applicable, or a second priority company in each of
the two calendar years preceding the calendar year for which the
actuarial opinion is applicable, or the company has resolved the
first or second priority status to the satisfaction of the
commissioner of the state of domicile and the commissioner has
so notified the chair of the NAIC Life and Health Actuarial Task
Force and the NAIC Staff and Support Office.

(2)  Any Category B company that, for any year beginning
with the year in which this rule becomes effective, meets all of
the following criteria shall be eligible for exemption from
submission of a statement of actuarial opinion in accordance
with Section 8 of this rule for the year in which the criteria are
met.  The ratios in (a), (b) and (c) below shall be calculated
based on amounts as of the end of the calendar year for which
the actuarial opinion is applicable.

(a)  The ratio of the sum of capital and surplus to the sum
of cash and invested assets is at least equal to .07.

(b)  The ratio of the sum of the reserves and liabilities for
annuities and deposits to the total admitted assets is less than
.40.

(c)  The ratio of the book value of the non-investment
grade bonds to the sum of capital and surplus is less than .50.

(d)  The Examiner Team for the National Association of
Insurance Commissioners (NAIC) has not designated the
company as a first priority company in any of the two calendar
years preceding the calendar year for which the actuarial
opinion is applicable, or a second priority company in each of
the two calendar years preceding the calendar year for which the
actuarial opinion is applicable, or the company has resolved the
first or second priority status to the satisfaction of the
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commissioner of the state of domicile and the commissioner has
so notified the chair of the NAIC Life and Health Actuarial Task
Force and the NAIC Staff and Support Office.

(3)  Any Category A or Category B company that meets all
of the criteria set forth in Paragraph (1) or (2) of this subsection,
whichever is applicable, is exempted from submission of a
statement of actuarial opinion in accordance with Section 8 of
this rule unless the commissioner specifically indicates to the
company that the exemption is not to be taken.

(4)  Any Category A or Category B company that, for any
year beginning with the year in which this rule becomes
effective, is not exempted under Paragraph (3) of this subsection
shall be required to submit a statement of actuarial opinion in
accordance with Section 8 of this rule for the year for which it
is not exempt.

(5)  Any Category C company that, after submitting an
opinion in accordance with Section 8 of this rule, meets all of
the following criteria shall not be required, unless required in
accordance with Paragraph (6) below, to submit a statement of
actuarial opinion in accordance with Section 8 of this rule more
frequently than every third year.  Any Category C company
which fails to meet all of the following criteria for any year shall
submit a statement of actuarial opinion in accordance with
Section 8 of this rule for that year.  The ratios in (a), (b) and (c)
below shall be calculated based on amounts as of the end of the
calendar year for which the actuarial opinion is applicable.

(a)  The ratio of the sum of capital and surplus to the sum
of cash and invested assets is at least equal to .05.

(b)  The ratio of the sum of the reserves and liabilities for
annuities and deposits to the total admitted assets is less than
.50.

(c)  The ratio of the book value of the non-investment grade
bonds to the sum of the capital and surplus is less than .50.

(d)  The Examiner Team for the NAIC has not designated
the company as a first priority company in any of the two
calendar years preceding the calendar year for which the
actuarial opinion is applicable, or a second priority company in
each of the two calendar years preceding the calendar year for
which the actuarial opinion is applicable, or the company has
resolved the first or second priority status to the satisfaction of
the commissioner of the state of domicile and the commissioner
has so notified the chair of the NAIC Life and Health Actuarial
Task Force and the NAIC Staff and Support Office.

(6)  Any company which is not required by this Section 6
to submit a statement of actuarial opinion in accordance with
Section 8 of this rule for any year shall submit a statement of
actuarial opinion in accordance with Section 7 of this rule for
that year unless as provided for by the second paragraph of
Section 3 of this rule the commissioner requires a statement of
actuarial opinion in accordance with Section 8 of this rule.

D.  Large Companies
Every Category D company shall submit a statement of

actuarial opinion in accordance with Section 8 of this rule for
each year beginning with the year in which this rule becomes
effective.

R590-162-7.  Statement of Actuarial Opinion Not Including
an Asset Adequacy Analysis.

A.  General Description
The statement of actuarial opinion required by this section

shall consist of a paragraph identifying the appointed actuary
and his or her qualifications; a regulatory authority paragraph
stating that the company is exempt pursuant to this rule from
submitting a statement of actuarial opinion based on an asset
adequacy analysis and that the opinion, which is not based on an
asset adequacy analysis, is rendered in accordance with Section
7 of this rule; a scope paragraph identifying the subjects on
which the opinion is to be expressed and describing the scope of
the appointed actuary's work; and an opinion paragraph

expressing the appointed actuary's opinion as required by
Section 31A-17-503.

B.  Recommended Language
The following language provided is that which in typical

circumstances would be included in a statement of actuarial
opinion in accordance with this section.  The language may be
modified as needed to meet the circumstances of a particular
case, but the appointed actuary should use language which
clearly expresses his or her professional judgment.  However, in
any event the opinion shall retain all pertinent aspects of the
language provided in Section 7 of this rule.

(1)  The opening paragraph should indicate the appointed
actuary's relationship to the company.  For a company actuary,
the opening paragraph of the actuarial opinion should read as
follows:

"I, (name of actuary), am (title) of (name of company) and
a member of the American Academy of Actuaries.  I was
appointed by, or by the authority of, the Board of Directors of
said insurer to render this opinion as stated in the letter to the
commissioner dated (insert date).  I meet the Academy
qualification standards for rendering the opinion and am
familiar with the valuation requirements applicable to life and
disability companies."

For a consulting actuary, the opening paragraph of the
actuarial opinion should contain a sentence such as:

"I, (name and title of actuary), a member of the American
Academy of Actuaries, am associated with the firm of (insert
name of consulting firm).  I have been appointed by, or by the
authority of, the Board of Directors of (name of company) to
render this opinion as stated in the letter to the commissioner
dated (insert date).  I meet the Academy qualification standards
for rendering the opinion and am familiar with the valuation
requirements applicable to life and disability insurance
companies."

(2)  The regulatory authority paragraph should include a
statement such as the following:  "Said company is exempt
pursuant to Rule (insert designation) of the (name of state)
Insurance Department from submitting a statement of actuarial
opinion based on an asset adequacy analysis.  This opinion,
which is not based on an asset adequacy analysis, is rendered in
accordance with Section 7 of the rule."

(3)  The scope paragraph should contain a sentence such as
the following:  "I have examined the actuarial assumptions and
actuarial methods used in determining reserves and related
actuarial items listed below, as shown in the annual statement of
the company, as prepared for filing with state regulatory
officials, as of December 31, (   )."

The paragraph should list items and amounts with respect
to which the appointed actuary is expressing an opinion.  The
list should include but not be necessarily limited to:

(a)  Aggregate reserve and deposit funds for policies and
contracts included in Exhibit 8;

(b)  Aggregate reserve and deposit funds for policies and
contracts included in Exhibit 9;

(c)  Deposit funds, premiums, dividend and coupon
accumulations and supplementary contracts not involving life
contingencies included in Exhibit 10; and

(d)  Policy and contract claims--liability end of current year
included in Exhibit 11, Part I.

(4)  If the appointed actuary has examined the underlying
records, the scope paragraph should also include the following:

"My examination included such review of the actuarial
assumptions and actuarial methods and of the underlying basic
records and such tests of the actuarial calculations as I
considered necessary."

(5)  If the appointed actuary has not examined the
underlying records, but has relied upon listings and summaries
of policies in force prepared by the company or a third party, the
scope paragraph should include a sentence such as one of the
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following:
"I have relied upon listings and summaries of policies and

contracts and other liabilities in force prepared by (name and
title of company officer certifying in force records) as certified
in the attached statement.  (See accompanying affidavit by a
company officer.)  In other respects my examination included
review of the actuarial assumptions and actuarial methods and
such tests of the actuarial calculations as I considered
necessary."

or
"I have relied upon (name of accounting firm) for the

substantial accuracy of the in force records inventory and
information concerning other liabilities, as certified in the
attached statement.  In other respects my examination included
review of the actuarial assumptions and actuarial methods and
such tests of the actuarial calculations as I considered
necessary."

The statement of the person certifying shall follow the form
indicated by Section 7B(10) of this rule.

(6)  The opinion paragraph should include the following:
"In my opinion the amounts carried in the balance sheet on

account of the actuarial items identified above:
(a)  Are computed in accordance with those presently

accepted actuarial standards which specifically relate to the
opinion required under this section;

(b)  Are based on actuarial assumptions which produce
reserves at least as great as those called for in any contract
provision as to reserve basis and method, and are in accordance
with all other contract provisions;

(c)  Meet the requirements of the Insurance Law and rules
of the state of (state of domicile) and are at least as great as the
minimum aggregate amounts required by the state in which this
statement is filed.

(d)  Are computed on the basis of assumptions consistent
with those used in computing the corresponding items in the
annual statement of the preceding year-end with any exceptions
as noted below; and

(e)  Include provision for all actuarial reserves and related
statement items which ought to be established.

The actuarial methods, considerations and analyses used in
forming my opinion conform to the appropriate Compliance
Guidelines as promulgated by the Actuarial Standards Board,
which guidelines form the basis of this statement of opinion."

(7)  The concluding paragraph should document the
eligibility for the company to provide an opinion as provided by
this Section 7.  It shall include the following:

"This opinion is provided in accordance with Section 7 of
the NAIC Actuarial Opinion and Memorandum Rule.  As such
it does not include an opinion regarding the adequacy of
reserves and related actuarial items when considered in light of
the assets which support them.

Eligibility for Section 7 of this rule is confirmed as follows:
(a)  The ratio of the sum of capital and surplus to the sum

of cash and invested assets is (insert amount), which equals or
exceeds the applicable criterion based on the admitted assets of
the company specified in Section 6C of this rule.

(b)  The ratio of the sum of the reserves and liabilities for
annuities and deposits to the excess of the total admitted assets
is (insert amount), which is less than the applicable criteria
based on the admitted assets of the company specified in Section
6C of this rule.

(c)  The ratio of the book value of the non-investment grade
bonds to the sum of capital and surplus is (insert amount), which
is less than the applicable criteria of .50.

(d)  To my knowledge, the NAIC Examiner Team has not
designated the company as a first priority company in any of the
two calendar years preceding the calendar year for which the
actuarial opinion is applicable, or a second priority company in
each of the two calendar years preceding the calendar year for

which the actuarial opinion is applicable or the company has
resolved the first or second priority status to the satisfaction of
the commissioner of the state of domicile.

(e)  To my knowledge there is not a specific request from
any commissioner requiring an asset adequacy analysis opinion.

.......................................
Signature of Appointed Actuary

.......................................
Address of Appointed Actuary

.......................................
Telephone Number of Appointed Actuary"

(8)  If there has been any change in the actuarial
assumptions from those previously employed, that change
should be described in the annual statement or in a paragraph of
the statement of actuarial opinion, and the reference in Section
7B(6)(d) above to consistency should read as follows:

"... with the exception of the change described on Page (
) of the annual statement (or in the preceding paragraph)."

The adoption for new issues or new claims or other new
liabilities of an actuarial assumption which differs from a
corresponding assumption used for prior new issues or new
claims or other new liabilities is not a change in actuarial
assumptions within the meaning of this paragraph.

(9)  If the appointed actuary is unable to form an opinion,
he or she shall refuse to issue a statement of actuarial opinion.
If the appointed actuary's opinion is adverse or qualified, he or
she shall issue an adverse or qualified actuarial opinion
explicitly stating the reason(s) for such opinion.  This statement
should follow the scope paragraph and precede the opinion
paragraph.

(10)  If the appointed actuary does not express an opinion
as to the accuracy and completeness of the listings and
summaries of policies in force, there should be attached to the
opinion, the statement of a company officer or accounting firm
who prepared such underlying data similar to the following:

"I (name of officer), (title) of (name and address of
company or accounting firm), hereby affirm that the listings and
summaries of policies and contracts in force as of December 31,
(    ), prepared for and submitted to (name of appointed actuary),
were prepared under my direction and, to the best of my
knowledge and belief, are substantially accurate and complete.

.......................................
Signature of the Officer of the Company

or Accounting Firm

.......................................
Address of the Officer of the Company

or Accounting Firm

.......................................
Telephone Number of the Officer of the

Company or Accounting Firm"

R590-162-8.  Statement of Actuarial Opinion Based On an
Asset Adequacy Analysis.

A.  General Description
The statement of actuarial opinion submitted in accordance

with this section shall consist of:
(1)  A paragraph identifying the appointed actuary and his

or her qualifications as specified in Section 8B(1) of this rule;
(2)  A scope paragraph identifying the subjects on which
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an opinion is to be expressed and describing the scope of the
appointed actuary's work, including a tabulation delineating the
reserves and related actuarial items which have been analyzed
for asset adequacy and the method of analysis, as specified in
Section 8B(2) of this rule, and identifying the reserves and
related actuarial items covered by the opinion which have not
been so analyzed;

(3)  A reliance paragraph describing those areas, if any,
where the appointed actuary has deferred to other experts in
developing data, procedures or assumptions, e.g., anticipated
cash flows from currently owned assets, including variation in
cash flows according to economic scenarios, as specified in
Section 8B(3) of this rule, supported by a statement of each such
expert in the form prescribed by Section 8E of this rule; and

(4)  An opinion paragraph expressing the appointed
actuary's opinion with respect to the adequacy of the supporting
assets to mature the liabilities, as specified in Section 8B(6) of
this rule.

(5)  One or more additional paragraphs will be needed in
individual company cases as follows:

(a)  If the appointed actuary considers it necessary to state
a qualification of his or her opinion;

(b)  If the appointed actuary must disclose the method of
aggregation for reserves of different products or lines of
business for asset adequacy analysis;

(c)  If the appointed actuary must disclose reliance upon
any portion of the assets supporting the Asset Valuation Reserve
(AVR), Interest Maintenance Reserve (IMR) or other mandatory
or voluntary statement of reserves for asset adequacy analysis.

(d)  If the appointed actuary must disclose an inconsistency
in the method of analysis or basis of asset allocation used at the
prior opinion date with that used for this opinion.

(e)  If the appointed actuary must disclose whether
additional reserves of the prior opinion date are released as of
this opinion date, and the extent of the release.

(f)  If the appointed actuary chooses to add a paragraph
briefly describing the assumptions which form the basis for the
actuarial opinion.

B.  Recommended Language
The following paragraphs are to be included in the

statement of actuarial opinion in accordance with this section.
Language is that which in typical circumstances should be
included in a statement of actuarial opinion.  The language may
be modified as needed to meet the circumstances of a particular
case, but the appointed actuary should use language which
clearly expresses his or her professional judgment.  However, in
any event the opinion shall retain all pertinent aspects of the
language provided in this section.

(1)  The opening paragraph should generally indicate the
appointed actuary's relationship to the company and his or her
qualifications to sign the opinion.  For a company actuary, the
opening paragraph of the actuarial opinion should read as
follows:

"I, (name), am (title) of (insurance company name) and a
member of the American Academy of Actuaries.  I was
appointed by, or by the authority of, the Board of Directors of
said insurer to render this opinion as stated in the letter to the
commissioner dated (insert date).  I meet the Academy
qualification standards for rendering the opinion and am familiar
with the valuation requirements applicable to life and disability
insurance companies."

For a consulting actuary, the opening paragraph should
contain a sentence such as:

"I, (name), a member of the American Academy of
Actuaries, am associated with the firm of (name of consulting
firm).  I have been appointed by, or by the authority of, the
Board of Directors of (name of company) to render this opinion
as stated in the letter to the commissioner dated (insert date).  I
meet the Academy qualification standards for rendering the

opinion and am familiar with the valuation requirements
applicable to life and disability insurance companies."

(2)  The scope paragraph should include a statement such
as the following:

"I have examined the actuarial assumptions and actuarial
methods used in determining reserves and related actuarial items
listed below, as shown in the annual statement of the company,
as prepared for filing with state regulatory officials, as of
December 31, 19(  ).  Tabulated below are those reserves and
related actuarial items which have been subjected to asset
adequacy analysis.

(3)  If the appointed actuary has relied on other experts to
develop certain portions of the analysis, the reliance paragraph
should include a statement such as the following:

"I have relied on (name), (title) for (e.g., anticipated cash
flows from currently owned assets, including variations in cash
flows according to economic scenarios) and, as certified in the
attached statement, ..."

or
"I have relied on personnel as cited in the supporting

memorandum for certain critical aspects of the analysis in
reference to the accompanying statement."

Such a statement of reliance on other experts should be
accompanied by a statement by each of such experts of the form
prescribed by Section 8E of this rule.

(4)  If the appointed actuary has examined the underlying
asset and liability records, the reliance paragraph should also
include the following:

"My examination included such review of the actuarial
assumptions and actuarial methods and of the underlying basic
asset and liability records and such tests of the actuarial
calculations as I considered necessary."

(5)  If the appointed actuary has not examined the
underlying records, but has relied upon listings and summaries
of policies in force and/or asset records prepared by the
company or a third party, the reliance paragraph should include
a sentence such as:

"I have relied upon listings and summaries (of policies and
contracts, of asset records) prepared by (name and title of
company officer certifying in-force records) as certified in the
attached statement.  In other respects my examination included
such review of the actuarial assumptions and actuarial methods
and such tests of the actuarial calculations as I considered
necessary."

or
"I have relied upon (name of accounting firm) for the

substantial accuracy of the in-force records inventory and
information concerning other liabilities, as certified in the
attached statement.  In other respects my examination included
review of the actuarial assumptions and actuarial methods and
tests of the actuarial calculations as I considered necessary."

Such a section must be accompanied by a statement by
each person relied upon of the form prescribed by Section 8E of
this rule.

(6)  The opinion paragraph should include the following:
"In my opinion the reserves and related actuarial values

concerning the statement items identified above:
(a)  Are computed in accordance with presently accepted

actuarial standards consistently applied and are fairly stated, in
accordance with sound actuarial principles;

(b)  Are based on actuarial assumptions which produce
reserves at least as great as those called for in any contract
provision as to reserve basis and method, and are in accordance
with all other contract provisions;

(c)  Meet the requirements of the Insurance Law and rule
of the state of (state of domicile) and are at least as great as the
minimum aggregate amounts required by the state in which this
statement is filed.

(d)  Are computed on the basis of assumptions consistent
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with those used in computing the corresponding items in the
annual statement of the preceding year-end (with any exceptions
noted below);

(e)  Include provision for all actuarial reserves and related
statement items which ought to be established.

The reserves and related items, when considered in light of
the assets held by the company with respect to such reserves and
related actuarial items including, but not limited to, the
investment earnings on such assets, and the considerations
anticipated to be received and retained under such policies and
contracts, make adequate provision, according to presently
accepted actuarial standards of practice, for the anticipated cash
flows required by the contractual obligations and related
expenses of the company.

The actuarial methods, considerations and analyses used in
forming my opinion conform to the appropriate Standards of
Practice as promulgated by the Actuarial Standards Board,
which standards form the basis of this statement of opinion.

This opinion is updated annually as required by statute.  To
the best of my knowledge, there have been no material changes
from the applicable date of the annual statement to the date of
the rendering of this opinion which should be considered in
reviewing this opinion.

or
The following material change(s) which occurred between

the date of the statement for which this opinion is applicable and
the date of this opinion should be considered in reviewing this
opinion:  (Describe the change or changes.)

The impact of unanticipated events subsequent to the date
of this opinion is beyond the scope of this opinion.  The analysis
of asset adequacy portion of this opinion should be viewed
recognizing that the company's future experience may not follow
all the assumptions used in the analysis.

........................................
Signature of Appointed Actuary

.......................................
Address of Appointed Actuary

.......................................
Telephone Number of Appointed Actuary"

C.  Assumptions for New Issues
The adoption for new issues or new claims or other new

liabilities of an actuarial assumption which differs from a
corresponding assumption used for prior new issues or new
claims or other new liabilities is not a change in actuarial
assumptions within the meaning of this Section 8.

D.  Adverse Opinions
If the appointed actuary is unable to form an opinion, then

he or she shall refuse to issue a statement of actuarial opinion.
If the appointed actuary's opinion is adverse or qualified, then
he or she shall issue an adverse or qualified actuarial opinion
explicitly stating the reason(s) for such opinion.  This statement
should follow the scope paragraph and precede the opinion
paragraph.

E.  Reliance on Data Furnished by Other Persons
If the appointed actuary does not express an opinion as to

the accuracy and completeness of the listings and summaries of
policies in force and/or asset oriented information, there shall be
attached to the opinion the statement of a company officer or
accounting firm who prepared such underlying data similar to
the following:

"I (name of officer), (title), of (name of company or
accounting firm), hereby affirm that the listings and summaries
of policies and contracts in force as of December 31, 19(  ), and
other liabilities prepared for and submitted to (name of

appointed actuary) were prepared under my direction and, to the
best of my knowledge and belief, are substantially accurate and
complete.

........................................
Signature of the Officer of the Company

or Accounting Firm

.......................................
Address of the Officer of the Company

or Accounting Firm

.......................................
Telephone Number of the Officer of the

Company or Accounting Firm"

and/or
"I, (name of officer), (title) of (name of company,

accounting firm, or security analyst), hereby affirm that the
listings, summaries and analyses relating to data prepared for
and submitted to (name of appointed actuary) in support of the
asset-oriented aspects of the opinion were prepared under my
direction and, to the best of my knowledge and belief, are
substantially accurate and complete.

........................................
Signature of the Officer of the Company,
Accounting Firm or the Security Analyst

.......................................
Address of the Officer of the Company,
Accounting Firm or the Security Analyst

.......................................
Telephone Number of the Officer of the

Company, Accounting Firm or
the Security Analyst"

R590-162-9.  Description of Actuarial Memorandum
Including an Asset Adequacy Analysis.

A.  General
(1)  In accordance with Section 31A-17-503, the appointed

actuary shall prepare a memorandum to the company describing
the analysis done in support of his or her opinion regarding the
reserves under a Section 8 opinion.  The memorandum shall be
made available for examination by the commissioner upon his
or her request but shall be returned to the company after such
examination and shall not be considered a record of the
insurance department or subject to automatic filing with the
commissioner.

(2)  In preparing the memorandum, the appointed actuary
may rely on, and include as a part of his or her own
memorandum, memoranda prepared and signed by other
actuaries who are qualified within the meaning of Section 5B of
this rule, with respect to the areas covered in such memoranda,
and so state in their memoranda.

(3)  If the commissioner requests a memorandum and no
such memorandum exists or if the commissioner finds that the
analysis described in the memorandum fails to meet the
standards of the Actuarial Standards Board or the standards and
requirements of this rule, the commissioner may designate a
qualified actuary to review the opinion and prepare such
supporting memorandum as is required for review. The
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reasonable and necessary expense of the independent review
shall be paid by the company but shall be directed and
controlled by the commissioner.

(4)  The reviewing actuary shall have the same status as an
examiner for purposes of obtaining data from the company and
the work papers and documentation of the reviewing actuary
shall be retained by the commissioner; provided, however, that
any information provided by the company to the reviewing
actuary and included in the work papers shall be considered as
material provided by the company to the commissioner and shall
be kept confidential to the same extent as is prescribed by law
with respect to other material provided by the company to the
commissioner pursuant to the statute governing this rule.  The
reviewing actuary shall not be an employee of a consulting firm
involved with the preparation of any prior memorandum or
opinion for the insurer pursuant to this rule for any one of the
current year or the preceding three years.

B.  Details of the Memorandum Section Documenting
Asset Adequacy Analysis of Section 8 of this rule.

When an actuarial opinion under Section 8 of this rule is
provided, the memorandum shall demonstrate that the analysis
has been done in accordance with the standards for asset
adequacy referred to in Section 5D of this rule and any
additional standards under this rule.  It shall specify:

(1)  For reserves:
(a)  Product descriptions including market description,

underwriting and other aspects of a risk profile and the specific
risks the appointed actuary deems significant;

(b)  Source of liability in force;
(c)  Reserve method and basis;
(d)  Investment reserves;
(e)  Reinsurance arrangements.
(2)  For assets:
(a)  Portfolio descriptions, including a risk profile

disclosing the quality, distribution and types of assets;
(b)  Investment and disinvestment assumptions;
(c)  Source of asset data;
(d)  Asset valuation bases.
(3)  Analysis basis:
(a)  Methodology;
(b)  Rationale for inclusion/exclusion of different blocks of

business and how pertinent risks were analyzed;
(c)  Rationale for degree of rigor in analyzing different

blocks of business;
(d)  Criteria for determining asset adequacy;
(e)  Effect of federal income taxes, reinsurance and other

relevant factors.
(4)  Summary of Results
(5)  Conclusion(s)
C.  Conformity to Standards of Practice
The memorandum shall include a statement:
"Actuarial methods, considerations and analyses used in the

preparation of this memorandum conform to the appropriate
Standards of Practice as promulgated by the Actuarial Standards
Board, which standards form the basis for this memorandum."

R590-162-10.  Additional Considerations for Analysis.
A.  Aggregation
For the asset adequacy analysis for the statement of

actuarial opinion provided in accordance with Section 8 of this
rule, reserves and assets may be aggregated by either of the
following methods:

(1)  Aggregate the reserves and related actuarial items, and
the supporting assets, for different products or lines of business,
before analyzing the adequacy of the combined assets to mature
the combined liabilities.  The appointed actuary must be
satisfied that the assets held in support of the reserves and
related actuarial items so aggregated are managed in such a
manner that the cash flows from the aggregated assets are

available to help mature the liabilities from the blocks of
business that have been aggregated.

(2)  Aggregate the results of asset adequacy analysis of
one or more products or lines of business, the reserves for
which prove through analysis to be redundant, with the results
of one or more products or lines of business, the reserves for
which prove through analysis to be deficient.  The appointed
actuary must be satisfied that the asset adequacy results for
the various products or lines of business for which the results
are so aggregated:

(a)  Are developed using consistent economic scenarios,
or

(b)  Are subject to mutually independent risks, i.e., the
likelihood of events impacting the adequacy of the assets
supporting the redundant reserves is completely unrelated to
the likelihood of events impacting the adequacy of the assets
supporting the deficient reserves.  In the event of any
aggregation, the actuary must disclose in his or her opinion
that such reserves were aggregated on the basis of method (1),
(2)(a) or (2)(b) above, whichever is applicable, and describe
the aggregation in the supporting memorandum.

B.  Selection of Assets for Analysis
The appointed actuary shall analyze only those assets

held in support of the reserves which are the subject for
specific analysis, hereafter called "specified reserves."  A
particular asset or portion thereof supporting a group of
specified reserves cannot support any other group of specified
reserves.  An asset may be allocated over several groups of
specified reserves.  The annual statement value of the assets
held in support of the reserves shall not exceed the annual
statement value of the specified reserves, except as provided
in Subsection C below.  If the method of asset allocation is
not consistent from year to year, the extent of its
inconsistency should be described in the supporting
memorandum.

C.  Use of Assets Supporting the Interest Maintenance
Reserve and the Asset Valuation Reserve:

An appropriate allocation of assets in the amount of the
Interest Maintenance Reserve (IMR), whether positive or
negative, must be used in any asset adequacy analysis.
Analysis of risks regarding asset default may include an
appropriate allocation of assets supporting the Asset
Valuation Reserve (AVR); these AVR assets may not be
applied for any other risks with respect to reserve adequacy.
Analysis of these and other risks may include assets
supporting other mandatory or voluntary reserves available to
the extent not used for risk analysis and reserve support.  The
amount of the assets used for the AVR must be disclosed in
the Table of Reserves and Liabilities of the opinion and in the
memorandum.  The method used for selecting particular
assets or allocated portions of assets must be disclosed in the
memorandum.

D.  Required Interest Scenarios
For the purpose of performing the asset adequacy

analysis required by this rule, the qualified actuary is
expected to follow standards adopted by the Actuarial
Standards Board; nevertheless, the appointed actuary must
consider in the analysis the effect of at least the following
interest rate scenarios:

(1)  Level with no deviation;
(2)  Uniformly increasing over ten years at a half percent

per year and then level;
(3)  Uniformly increasing at one percent per year over

five years and then uniformly decreasing at one percent per
year to the original level at the end of ten years and then
level;

(4)  An immediate increase of 3% and then level;
(5)  Uniformly decreasing over ten years at a half percent

per year and then level;
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(6)  Uniformly decreasing at one percent per year over
five years and then uniformly increasing at one percent per
year to the original level at the end of ten years and then level;
and

(7)  An immediate decrease of 3% and then level.
For these and other scenarios which may be used,

projected interest rates for a five year Treasury Note need not
be reduced beyond the point where the five year Treasury
Note yield would be at 50% of its initial level.

The beginning interest rates may be based on interest
rates for new investments as of the valuation date similar to
recent investments allocated to support the product being
tested or be based on an outside index, such as Treasury
yields, of assets of the appropriate length on a date close to
the valuation date.

Whatever method is used to determine the beginning
yield curve and associated interest rates should be specifically
defined.  The beginning yield curve and associated interest
rates should be consistent for all interest rate scenarios.

E.  Documentation
The appointed actuary shall retain on file, for at least

seven years, sufficient documentation so that it will be
possible to determine the procedures followed, the analyses
performed, the bases for assumptions and the results obtained.

KEY:  insurance
1994 31A-17-503
Notice of Continuation October 30, 2008
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R595.  Judicial Conduct Commission, Administration.
R595-1.  General Provisions.
R595-1-1.  Definitions.

In addition to terms defined in Section 78A-11-102 et
seq. of the Utah Code:

A.  "Chair" means the chair of the Commission and
includes the vice chair or acting chair.

B.  "Confidential hearing" means a hearing at which
allegations of misconduct or disability are presented to a
hearing panel or masters for resolution.

C.  "Contract investigator" means a person with whom a
contract exists for the performance of investigative services.

D.  "Examiner" means a lawyer designated by the
Commission to present evidence at a confidential hearing.

E.  "Formal charges" means the specific allegations of
misconduct or disability identified by the Commission at the
conclusion of a full investigation and upon which further
proceedings will be conducted.

F.  "Formal complaint" means the written document that
formally charges a judge with misconduct or disability.

G.  "Full investigation" means that portion of an
investigation in which the judge is invited to respond in
writing to specific allegations identified by the Commission.
A full investigation may also include, but is not limited to:
examination of documents, correspondence, court records,
transcripts or tapes; interviews of the complainant, counsel,
court staff, the judge and other witnesses; and inspection of
physical facilities or objects.

H.  "Hearing panel" means a panel of at least six
members of the Commission designated to conduct a
confidential hearing.

I.  "Masters" means the special masters appointed by the
Commission to conduct a confidential hearing.

J.  "Misconduct" means a violation of the Utah Code of
Judicial Conduct or Section 78A-11-105(1)(a), (b), (c), or (e)
of the Utah Code.

K.  "Preliminary investigation" means that portion of an
investigation conducted upon receipt of a written complaint or
upon authorization of the Commission.  A preliminary
investigation may include, but is not limited to: examination
of documents, correspondence, court records, transcripts or
tapes; interviews of the complainant, counsel, court staff and
other witnesses; and inspection of physical facilities or
objects.

L.  "Presiding master" means the special master
designated to preside over any hearing conducted by masters.

M.  "Proceeding" means all steps in the Commission's
discipline and disability process.

N.  "Record" means all documents required by statute to
be submitted to the Utah Supreme Court.

O.  "Supreme Court" means the Utah Supreme Court.

R595-1-2.  Jurisdiction.
A.  Judges.  The Commission has jurisdiction over

judges in evaluating allegations that misconduct occurred
before or during service as a judge and in evaluating
allegations of disability during service as a judge.

B.  Former judges.  The Commission has continuing
jurisdiction over former judges regarding allegations that
misconduct occurred during the judicial appointment process
or during service as a judge if a complaint is received before
the judge left office.

R595-1-3.  Confidentiality.
Confidentiality of Commission proceedings and records

is governed by the Constitution of Utah and applicable state
statute.

R595-1-4.  Ex Parte Communications.

Commissioners shall not, individually or collectively,
engage in ex parte communications about proceedings with
complainants, witnesses, or judges.

R595-1-5.  Attendance at Commission Meetings.
Commission members may attend Commission meetings

in person, by telephone, by videoconference, or by other
means approved in advance by the chair.

R595-1-6.  Records Classification and Retention.
(Reserved.)

KEY:  judicial conduct commission
February 1, 2005 Art. VIII, Sec. 13

78A-11-102 through 78A-11-113
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R622.  Lieutenant Governor, Administration.
R622-1.  Adjudicative Proceedings.
R622-1-1.  Purpose.

A.  This rule provides the informal adjudicative
procedures for submission, review, and disposition of
petitions for agency declaratory rulings on the applicability of
statutes, rules, and orders governing or issued by the agency
governing:

1.  Appeal and review of a decision by the Lieutenant
Governor's Office regarding elections, certifications, lobby
licensing, filing of documents.

B.  The informal procedures of this rule apply to all other
agency actions for which an adjudicative proceeding may be
required.

R622-1-2.  Authority.
This rule is required by Chapter 4 of Title 63G, the Utah

Administrative Procedures Act, and is enacted under the
authority of Chapter 3 of Title 63G, the Utah Administrative
Rulemaking Act.

R622-1-3.  Definitions.
A.  The terms used in this rule are defined in Section

63G-4-103, except "agency" means Office of the Lieutenant
Governor.

B.  In addition:
1.  "order" means an agency action of particular

applicability that determines the legal rights, duties,
privileges, immunities, or other legal interests of one or more
specific persons, not a class of persons;

2.  "declaratory ruling" means an administrative
interpretation or explanation of rights, status, and other legal
relations under a statute, rule, or order; and

3.  "applicability" means a determination if a statute,
rule, or order should be applied, and if so, how the law stated
should be applied to the facts.

R622-1-4.  Petition Procedure.
A.  Any person or agency may petition for a declaratory

ruling.
B.  The petition shall be addressed and delivered to the

head of the agency.
C.  The agency shall stamp the petition with the date of

receipt.

R622-1-5.  Petition Form.
The petition shall:
1.  be clearly designated as a request for an agency

declaratory ruling;
2.  identify the statute, rule, or order to be reviewed;
3.  describe in detail the situation or circumstances in

which applicability is to be reviewed;
4.  describe the reason or need for the applicability

review;
5.  include an address and telephone where the petitioner

can be reached during regular work days; and
6.  be signed by the petitioner.

R622-1-6.  Petition Review and Disposition.
A.  Petition Review
The agency head or designee shall promptly review and

consider the petition and may:
1.  meet with the petitioner;
2.  hold a public hearing on the petition;
3.  consult with counsel or the Attorney General; or
4.  take any action, consistent with law, that the agency,

in its judgment, deems necessary to provide the petition
adequate review and due consideration.

B.  Decision of Agency

The agency shall prepare the declaratory ruling without
unnecessary delay and shall send the petitioner a copy of the
ruling by certified mail, or shall send the petitioner notice of
progress in preparing the ruling, within 30 days of receipt of
the petition.

C.  Filing of Ruling
The agency shall retain the petition and a copy of the

declaratory ruling in its records.

R622-1-7.  Nature of Proceeding.
A.  Any proceeding conducted by the agency shall be

conducted as an informal adjudicative proceeding, as
provided for in Section 63-46b-4-5.  The agency head shall
designate the presiding officer of the adjudicative proceeding
and shall disclose that designation in the notice of
adjudicative proceeding.

B.  Notice
Not less than 20 days prior to any proposed agency

action, the agency shall file and serve notice of the
adjudicative proceeding upon the affected party, which notice
shall be in writing, shall designate the presiding officer, shall
be signed by the agency head and otherwise shall be prepared
in accordance with the requirements of Section 63G-4-201.

C.  Procedure
1.  No hearing shall be held unless the affected party

requests a hearing in writing not more than ten days after the
service of the notice of adjudicative proceeding.

2.  If a hearing is requested by the affected party,
affected party shall be permitted to testify, present evidence
and comment on the proposed agency action.  Prior to the
hearing, the affected party shall have access to information
contained in the agency's files relevant to the adjudicative
proceeding but discovery is prohibited and the agency may
not issue subpoenas or other discovery orders.

3.  All informal adjudicative proceedings shall be open
to all parties.

KEY:  administrative procedures, enforcement
(administrative)
1988 63-46b-1 et al.
Notice of Continuation September 15, 2008 67-1a-1 et al.
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R651.  Natural Resources, Parks and Recreation.
R651-633.  Special Closures or Restrictions.
R651-633-1.  Emergency Closures or Restrictions.

No person shall be in a closed area or participate in a
restricted activity which has been posted by the park manager
to protect public safety or park resources.

R651-633-2.  General Closures or Restrictions.
Persons are prohibited from being in a closed area or

participating in a restricted activity as listed for the following
park areas:

(1)  Coral Pink Sand Dunes State Park - Motorized
vehicle use is prohibited in the non-motorized area of the sand
dunes, except for limited and restricted access through the
travel corridor;

(2)  Dead Horse State Park - Hang gliding, para gliding
and B.A.S.E. jumping is prohibited;

(3)  Deer Creek State Park - Dogs are prohibited below
high water line and in or on the reservoir except for guide or
service dogs as authorized by Section 26-30-2;

(4)  Jordan River State Park - Possession or consumption
of any alcoholic beverage is prohibited;

(5)  Jordanelle State Park - Dogs are prohibited in the
Rock Cliff area except for the Perimeter Trail and designated
parking areas except for guide or service dogs as authorized
by Section 26-30-2;

(6)  Palisade State Park - Cliff diving is prohibited;
(7)  Red Fleet State Park - Cliff diving is prohibited; and
(8)  Snow Canyon State Park -
(a)  All hiking and walking in the park is limited to

roadways, designated trails and slick rock areas and the Sand
Dunes area,

(b)  Jenny's Canyon Trail is closed annually from March
15 to June 1,

(c)  Johnson's Arch Canyon access is closed annually
from March 15 to October 31 by permit or guided walk, the
canyon is open from November 1 to March 14.

(d)  Black Rocks Canyon is closed annually from March
15 to June 30,

(e)  West Canyon climbing routes are closed annually
from February 1 to June 1 to protect nesting raptors.

(f)  Dogs are prohibited on all trails and natural areas of
the park unless posted open, except for guide or service dogs
as authorized by Section 26-30-2.

(g)  Hang gliding, para gliding and B.A.S.E. jumping is
prohibited.

KEY:  parks
August 21, 2006 63-11-17(2)(b)
Notice of Continuation October 30, 2008
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R655.  Natural Resources, Water Rights.
R655-14.  Administrative Procedures for Enforcement
Proceedings Before the Division of Water Rights.
R655-14-1.  Authority.

(1)  These rules establish procedures for enforcement
adjudicative proceedings which may be commenced under
Section 73-2-25.  Under Subsection 73-2-1(4)(g), the State
Engineer, as the Director of the Utah Division of Water
Rights, is required to make rules regarding enforcement
orders and the imposition of fines and penalties.

(2)  The State Engineer's powers and duties include
acting on behalf of the State of Utah to administer, as the
agency head of the Division of Water Rights, the distribution
and use of all surface and ground waters within the state in
accordance with statutory authority, including but not limited
to Sections 73-2-1, 73-2-1.2, and 73-2-25.

R655-14-2.  Application and Preamble.
(1)  These rules are applicable statewide to the use of the

waters of the state. Additional rules may be promulgated to
address enforcement for specific hydrologic areas.

(2)  The Division may issue an Initial Order for any
violation of the Water and Irrigation Code as set forth in
Subsection 73-2-25(2)(a).

(3)  Following the issuance of an Initial Order, the
respondent may contest the Initial Order in a proceeding
before the State Engineer or the appointed Presiding Officer.
Enforcement adjudicative proceedings are not governed by
the Utah Administrative Procedures Act as provided under
Subsection 63G-4-102(2)(s) and are not governed by Rule
R655-6 regarding informal proceedings before the Division of
Water Rights.

(4)  These rules shall be liberally construed to permit the
Division to effectuate the purposes of Utah law.

R655-14-3.  Purpose.
(1)  These rules are intended to:
(a)  Assure the protection of Utah's water and the public

welfare by promoting compliance and deterring
noncompliance with the statutes, rules, regulations, permits,
licenses and orders administered and issued under the
Division's authority by removing any economic benefit
realized as a direct or indirect result of a violation; and

(b)  Assure that the State Engineer assesses and imposes
administrative fines and penalties lawfully, fairly, and
consistently, which fines and penalties reflect:

(i)  The nature and gravity of the violation and the
potential for harm to Utah's water and the public welfare by
the violation;

(ii)  The length of time which the violation was repeated
or continued; and

(iii)  The additional costs which are actually expended by
the Division during the course of the investigation and
subsequent enforcement.

(c)  Clarify the Division's authority to enforce the laws it
administers under the State Engineer's supervision, and the
rules, regulations, permits, and orders adopted pursuant to
appropriate authority.

(2)  The three elements of the statutorily provided
penalties are intended to achieve different aims of equity and
public policy.  To achieve these aims, the following classes of
penalties have been established by statute:

(a)  Administrative fines are intended to remove the
financial incentive of the violation by removing the economic
benefit as well as imposing a punitive measure.

(b)  Replacement of water is intended to make whole the
resource and impacted water users, as far as this is possible,
by requiring respondents to leave an amount of water
undiverted or undiminished in the resource for use by others.

The allowance of up to 200% replacement indicates the
penalty can incorporate a punitive element, as appropriate.

(c)  Reimbursement of enforcement costs is intended to
make whole the state by requiring a violator to replace the
public funds expended to achieve compliance with the law.

R655-14-4.  Definitions.
(1)  Terms used in this rule are defined in Section 73-3-

24.
(2)  In addition,
(a)  "Administrative Penalty" means a monetary fine or

water replacement ordered by the Presiding Officer to be paid
or accomplished by the respondent in response to a violation
of, or a failure to comply with, a law administered by the
State Engineer, or any rule, regulation, license, permit or
order adopted pursuant to the State Engineer's authority.

(b)  "Cease and Desist Order" (CDO) means a written
order issued by the State Engineer or the Enforcement
Engineer requiring a respondent to cease and desist violations
and/or directing that positive steps be taken to mitigate any
harm or damage arising from the violation, including a notice
of administrative penalties to which a respondent may be
subject.  CDO's are further described in Section R655-14-11.
A CDO constitutes an Initial Order (IO), whether issued alone
or in conjunction with a Notice of Violation (NOV).

(c)  "Consent Order" means an order issued by the
Presiding Officer reflecting a stipulated and voluntary
agreement between the parties concerning the resolution of an
enforcement adjudicative proceeding.  A Consent Order
constitutes a Final Judgment and Order.

(d)  "Default Order" means an order issued by the
Presiding Officer after a respondent fails to participate or
continue to participate in an enforcement proceeding.  A
Default Order constitutes a Final Judgment and Order.

(e)  "Distribution Order" means a written order from the
State Engineer that includes any or all of the following:

(i)  An interpretation of the water rights on a river system
or other water source and procedures for the regulation and
distribution of water according to those water rights;

(ii)  A requirement of specific action or actions on the
part of a water right owner or a group of water right owners to
ensure that water is diverted, measured, stored, or used
according to the water rights involved and that the diversion,
storage, or use does not infringe on the rights of other water
right owners;

(iii)  A description of the hydrologic limitations of a
river system or other water source and a plan based on the
water rights of record designed to manage and maximize
beneficial use of water while protecting the sustainability of
the water source;

(iv)  A requirement that reports be submitted to the
Division as provided in Section 73-5-8.

(v)  A regulation tag issued by the Division or by a
Water Commissioner according to Section 73-5-3 and as
defined in Section R655-15.

(f)  "Division" means the Division of Water Rights.
(g)  "Economic Benefit" means the benefit actually or

potentially realized and/or a cost actually or potentially
avoided by a violator as a result of unlawful activity defined
as a violation in an IO.

(h)  "Enforcement Costs" means a monetary sum ordered
by the Presiding Officer to be paid by a respondent for any
expense incurred by the State Engineer in investigating and
stopping a violation of, or a failure to comply as defined
herein.  Enforcement costs are further defined in this rule at
Subsection R655-14-12(6).  Collection of said costs is
authorized at Subsection 73-2-26(1)(a)(iii).

(i)  "Enforcement Engineer" means the State Engineer or
an authorized delegate who may commence and prosecute an
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enforcement action pursuant to Subsection 73-2-25(2)(a).
(j)  "Filed" means timely submitted to the Division

pursuant to Subsection R655-14-8(3).
(k)  "Files" means information maintained in the

Division's public records, which may include both paper and
electronic information.

(l)  "Final Judgment and Order" means a final decision
issued by the Presiding Officer on the whole or a part of an
enforcement adjudicative proceeding. This definition includes
"Consent Orders" and "Default Orders."

(m)  "Initial Administrative Penalty" means an
administrative fine, a requirement to replace water unlawfully
taken, and/or the enforcement costs required to be repaid as
these are described and set forth in the Initial Order (IO) as
required at Subsection 73-2-25(2)(b)(ii).  These penalties do
not include accrued penalties for violations continuing past
the date of the IO.

(n)  "Initial Order" (IO) means a Notice of Violation
and/or a Cease and Desist Order.

(o)  "Issued" as it applies to an IO or a Final Judgment
and Order means the document has been executed by an
authorized delegate of the State Engineer (in the case of an
IO) or by the Presiding Officer (in other cases) and deposited
in the mail.

(p)  "Knowing" or "Knowingly" as used in Section 73-2-
26, means the same as the definition contained in Section 76-
2-103. A person engages in conduct knowingly, or with
knowledge with respect to his conduct or to circumstances
surrounding his conduct when he is aware of the nature of his
conduct or the existing circumstances.  A person acts
knowingly, or with knowledge, with respect to a result of his
conduct when he is aware that his conduct is reasonably
certain to cause the result.

(q)  "License" means the express grant of permission or
authority by the State Engineer to carry on an activity or to
perform an act, which, without such permission or authority,
would otherwise be a violation of State law, rule or
regulation.

(r)  "Location" means the current residential or business
address of a party as recorded in the Division's files. If a
current residential address is not available for an individual,
"location" means an employment or business address if
known, or nonresidential mailing address such as a Post
Office Box or Rural Route, at which a party whose location
information is being sought receives mail.

(s)  "Mitigation" means compensation acceptable to the
Division for injury caused by a stream channel or dam safety
violation.

(t)  "Noncompliance" or "Nonconformance" or "Failure
to Comply" or "Violation" each means any act or failure to act
which constitutes or results in:

(i)  Engaging in an activity prohibited by, or not in
compliance with, any law administered by the State Engineer
or any rule, license, permit or order adopted or granted
pursuant to the State Engineer's authority;

(ii)  Engaging in an activity without a necessary permit
or approval that is required by law or regulation;

(iii)  The failure to perform, or the failure to perform in a
timely fashion, anything required by a law administered by
the State Engineer or by a rule, license, permit or order
adopted pursuant to the State Engineer's authority.

(u)  "Notice of Violation" (NOV) means a written notice
issued by the Enforcement Engineer that informs a respondent
of Water and Irrigation Code violations. Notice of Violation
is further described in Section R655-14-11.  A NOV
constitutes an Initial Order (IO), whether issued alone or in
conjunction with a Cease and Desist Order (CDO).

(v)  "Participate" means, in an enforcement proceeding
that was commenced by an IO, to:

(i)  Present relevant information to the Presiding Officer
within the time period prescribed by statute or rule or order of
the Presiding Officer for submitting relevant information or
requesting a hearing; and/or

(ii)  Attend a preliminary conference or hearing if a
preliminary conference or hearing is scheduled and a notice is
properly issued.

(w)  "Party" means the State Engineer, an authorized
delegate of the State Engineer, and/or the respondent(s).

(x)  "Permit" means an authorization, license, or
equivalent control document issued by the State Engineer to
implement the requirements of any federally delegated
program or Utah law administered or enforced by the State
Engineer.

(y)  "Person" means an individual, trust, firm, joint stock
company, corporation (including a quasi-governmental
corporation), partnership, association, syndicate,
municipality, municipal or state agency, fire district, club,
non-profit agency or any subdivision, commission,
department bureau, agency, department or political
subdivision of State or Federal Government (including quasi-
governmental corporation) or of any interstate body and any
agent or employee thereof.

(z)  "Post Initial Order Penalty Adjustments" means
those adjustments, in the form of increases or decreases, made
by the Presiding Officer to the initial administrative penalties
assessed in the IO in consideration of information pertaining
to the violation.

(aa)  "Presiding Officer" means the State Engineer or an
authorized delegate of the State Engineer who conducts an
enforcement adjudicative proceeding.

(ab)  "Record" means the official collection of all written
and electronic materials produced in an enforcement
proceeding, including but not limited to the IO, pleadings,
motions, exhibits, orders and testimony produced during the
adjudicative proceedings, as well as the files of the Division
as defined herein.

(ac)  "Respondent" means any person against whom the
Enforcement Engineer commences an enforcement action by
issuing an IO.

(ad)  "Requirement" means any law administered by the
State Engineer, or any rule, regulation, permit, license or
order issued or granted pursuant to the State Engineer's
authority.

(ae)  "State Engineer" is the Director and agency head of
the Division of Water Rights in whom ultimate legal authority
is vested by Sections 73-2-1 and 73-2-1.2.

(af)  "Unknowingly" or "Not Knowing" means the
converse of the definition of "Knowingly" contained in
Section 76-2-103.  A person engages in conduct
unknowingly, or without knowledge with respect to his
conduct or to circumstances surrounding his conduct when he
is unaware of the nature of his conduct or the existing
circumstances.  A person acts unknowingly, or without
knowledge, with respect to a result of his conduct when he is
unaware that his conduct is reasonably certain to cause the
result.

(ag)  "Water Commissioner" or "Commissioner" means a
person appointed to distribute water within a water
distribution system pursuant to Section 73-5-1 and Section
R655-15.

(ah)  "Well" means an open or cased excavation or
borehole for diverting, using, or monitoring underground
water made by any construction method.

(ai)  "Well driller" means a person with a license to
engage in well drilling for compensation or otherwise.

(aj)  "Well drilling" means the act of drilling,
constructing, repairing, renovating, deepening, cleaning,
developing, or abandoning a well.
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R655-14-5.  Other Authorities.
(1)  Nothing in these rules shall limit the State Engineer's

authority to take alternative or additional actions relating to
the administration, appropriation, adjudication and
distribution of the waters of Utah as provided by Utah law.

R655-14-6.  Designation of Presiding Officers.
(1)  The following persons may be designated Presiding

Officers in adjudicative proceedings:
(a)  Assistant State Engineers;
(b)  Deputy State Engineers; or
(c)  Other qualified persons designated by the State

Engineer.

R655-14-7.  Service of Notice and Orders.
(1)  Notices, orders, written decisions, or any other

documents for which service is required or permitted to be
made by Section 73-2-25 shall be served upon the respondent
at the respondent's location using certified mail or methods
described in Rule 5 of the Utah Rules of Civil Procedure.

R655-14-8.  Computation of Time.
(1)  Computation of any time period referred to in these

rules shall begin with the first day following the act that
initiates the running of the time period. The last day of the
time period computed is included unless it is a Saturday,
Sunday, or legal holiday or any other day on which the
Division is closed, in which event the period shall run until
the end of the business hours of the following business day.
When the time period is less than seven (7) days, intervening
days when the Division is closed shall be excluded in the
computation.

(2)  The Presiding Officer, for good cause shown, may
extend any time limit contained in these rules, unless
precluded by statute. All requests for extensions of time shall
be made by motion.

(3)  Documents required or permitted to be filed under
these rules shall be filed with the Division, to the attention of
the Presiding Officer or Enforcement Engineer, as may be
required, within the time limits for such filing as set by the
Enforcement Engineer, the Presiding Officer, or other
provision of law.  Papers filed in the following manner shall
be deemed filed as set forth:

(a)  Papers hand delivered to the Division during regular
business hours shall be deemed filed on the date of hand-
delivery.  Papers delivered by hand at times other than during
regular business hours shall be deemed filed on the next
regular business day when stamped received by the Division.

(b)  Papers deposited in the U.S. mail shall be deemed
filed on the date stamped received by the Division.  In the
event that no stamp by the Division appears, papers shall be
deemed filed on the postmarked date.

(c)  Papers transmitted by facsimile, telecopier or other
electronic transmission shall not be accepted for filing unless
permitted in writing by the Presiding Officer, the Enforcement
Engineer or by this rule.

R655-14-9.  Filings Generally.
(1)  Papers filed with the Division shall state the State

Engineer Agency Action (SEAA) number, the title of the
proceeding, and the name of the respondent on whose behalf
the filing is made.

(2)  Papers filed with the Division shall be signed and
dated by the respondent on whose behalf the filing is made or
by the respondent's authorized representative.  The signature
constitutes certification that the respondent:

(a)  Read the document;
(b)  Knows the content thereof;
(c)  To the best of the respondent's knowledge,

represents that the statements therein are true;
(d)  Does not interpose the papers for delay; and
(e)  If the respondent's signature does not appear on the

paper, authorized a representative with full power and
authority to sign the paper.

(3)  All papers, except those submittals and documents
that are kept in a larger format during the ordinary course of
business, shall be submitted on an 8.5 x 11-inch paper.  All
papers shall be legibly hand printed or typewritten.

(4)  The Division may provide forms to be used by the
parties.

(5)  The original of all papers shall be filed with the
Division with such number of additional copies as the
Division may reasonably require.

(6)  Simultaneously with the filing of any and all papers
with the Division, the party filing such papers shall send a
copy to all other parties, or their authorized representative to
the proceedings, by hand delivery, or U.S. Mail, postage
prepaid, properly addressed.

R655-14-10.  Motions.
(1)  A party may submit a request to the Presiding

Officer for any order or action not inconsistent with Utah law
or these rules.  Such a request shall be called a motion.  The
types of motions made shall be those that are allowed under
these Rules and the Utah Rules of Civil Procedure.

(2)  Motions may be made in writing at any time before
or after the commencement of a hearing, or they may be made
orally during a hearing or a preliminary conference.  Each
motion shall set forth the grounds for the desired order or
action and, if submitted in writing, state whether oral
argument is requested.  A written supporting memorandum,
specifying the legal basis and support of the party's position
shall accompany all motions.

R655-14-11.  Options for Adjudicative Enforcement.
(1)  The State Engineer may pursue any combination of

the following administrative and judicial enforcement actions
depending upon the circumstances and gravity of each case.

(a)  Notice of Violation: a formal notice of a suspected
violation issued in accordance with Section 73-2-25 which:

(i)  Cites the law, rule, regulation, permit and/or order
allegedly violated;

(ii)  States the facts that form the basis for the State
Engineer's belief that a violation has occurred;

(iii)  States the administrative fine, enforcement costs,
and/or other penalty to which the respondent may be subject;

(iv)  Specifies a reasonable deadline or deadlines by
which the respondent:

(A)  Shall comply with the requirements described in the
Notice of Violation, and/or

(B)  Shall pay the administrative fine and enforcement
costs, and/or

(C)  Shall submit a written plan or proposal setting forth
how and when the respondent proposes to replace water taken
without right.

(v)  Informs the respondent:
(A)  Of the right to file a timely written request for a

hearing on the alleged violation, the administrative penalties
defined, or both;

(B)  That the respondent must file said written request
for a hearing with Division within seven (7) days after service
of the Notice of Violation;

(C)  That said written request shall strictly comply with
R655-14-16;

(D)  That said notice shall become the basis for a Final
Judgment and Order of the Presiding Officer upon the
respondent's election to waive participation or failure to
timely respond or otherwise participate in the proceeding, and
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(E)  That the Enforcement Engineer may treat each day's
violation as a separate violation in describing the Initial
Administrative Penalty under Subsection 73-2-25 (2)(b)(ii);
that is, the administrative penalty continues to accrue each
day from the time the violation begins until compliance is
achieved.

(vi)  Identifies the individual to whom correspondence
and inquiries regarding the Notice of Violation should be
directed;

(vii)  States to whom and the date by which the
administrative fine and enforcement costs shall be paid if the
respondent elects to waive or fails to request an adjudicative
hearing in a timely manner and elects to pay the fine and
costs; and

(viii)  States the State Engineer's authority to pursue
further administrative or judicial enforcement action.

(b)  Cease and Desist Order (CDO): an immediate
compliance order issued pursuant to Section 73-2-25 either
upon discovery of a suspected violation of the Water and
Irrigation Code or in combination with a Notice of Violation,
which:

(i)  Cites the law, rule, license, permit, notice and/or
order allegedly violated;

(ii)  Describes the act or course of conduct that is
prohibited by the Cease and Desist Order;

(iii)  Orders the respondent to immediately cease the
prohibited act or prohibited course of conduct;

(iv)  States any action deemed necessary by the
Enforcement Engineer to confirm compliance and assure
continued compliance;

(v)  Takes effect immediately upon the date issued or
within such time as specified by the Enforcement Engineer in
the CDO; and

(vi)  States the administrative penalties to which the
respondent may be subject for any violation of the CDO.

(c)  Court Action
(i)  Civil: direct recourse to a court of competent

jurisdiction either in addition to or in lieu of administrative
action where:

(A)  It is necessary to enforce a Final Judgment and
Order and seek civil and/or administrative penalties

(B)  An imminent threat to the public health, safety,
welfare or environment exists which warrants injunctive or
other emergency relief; or

(C)  A pattern of continuous, significant violations exists
such that administrative enforcement action alone is unlikely
to achieve compliance; or

(D)  The court is the most convenient or appropriate
forum for resolution of the dispute.

(ii)  Criminal: referral to the County Prosecutor or the
Attorney General's Office for prosecution or criminal
investigation where:

(A)  The alleged act or failure to act may be defined as a
criminal offense by state law;

(B)  Enforcement is beyond the jurisdiction or
investigative capability of the State Engineer; or

(C)  Criminal sanctions may be appropriate.
(d)  Miscellaneous - other enforcement options may be

pursued to achieve compliance. Additional options include,
but are not limited to:

(i)  Joint actions with, or referrals to, other federal, state
or local agencies;

(ii)  Direct legal or equitable actions in state or federal
court; and/or

(iii)  Denial, suspension or revocation of state-granted
licenses, approvals permits or certifications.

(2)  Unless otherwise stated, all notices, orders and
judgments are effective upon the date issued.

(3)  Combinations of enforcement actions are not

mutually exclusive and may be concurrent and/or cumulative.
(4)  An IO may be incorporated into a Default Order if

the respondent fails to participate as defined herein.

R655-14-12.  Administrative Penalties and Administrative
Costs.

(1)  Pursuant to Sections 73-2-1 and 73-2-25 and these
rules, the Enforcement Engineer shall assess the initial
administrative penalties, which may include an administrative
fine, a requirement to replace water and the reimbursement of
enforcement costs to which the respondent may be subject for
any violation as set forth in Subsection 73-2-25(2)(a).

(2)  No penalty shall exceed the maximum penalty
allowed by Subsection 73-2-26(1), as may be amended.

(3)  Each day a violation is repeated, continued or
remains in place, constitutes a separate violation.

(4)  The penalty imposed shall begin on the first day the
violation occurred, and may continue to accrue through and
including the day the Notice of Violation and/or Cease and
Desist Order is issued, or the Final Judgment and Order is
issued, or until compliance is achieved.

(5)  The amount of the penalty shall be calculated based
on:

(a)  The value or quantity of water unlawfully taken,
including the cost or difficulty of replacing the water;

(b)  The gravity of the violation, including the economic
injury or impact to others;

(c)  Whether the respondent attempted to comply with
the State Engineer's orders; and

(d)  The respondent's economic benefit from the
violation.

(6)  Enforcement costs, interest, late payment charges,
costs of compliance inspections, and collection costs may be
assessed in addition to the administrative fine.  These include:

(a)  Enforcement costs: Costs for time spent by Division
staff, supervisors, the Presiding Officer, and personnel of the
Attorney General's Office, at the full cost of each employee's
hourly rate, including salary, benefits, overhead and other
directly related costs.

(b)  Late payment charges:  Costs accrued at the monthly
percentage rate assessed by the Utah Department of
Administrative Services, Office of Debt Collections.

(c)  Compliance inspection costs:  Time spent by
Division staff at the full cost of each employee's hourly rate,
including salary, benefits, overhead and other directly related
costs.

(d)  Collection costs:  Actual collection costs.
(7)  The State Engineer may report the total amount of

administrative fines and/or enforcement costs assessed to
consumer reporting agencies and pursue collection as
provided by Utah law.

(8)  Any monies collected under Section 73-2-26 and
these rules shall be deposited into the General Fund.

R655-14-13.  Replacement of Water.
(1)  In addition to administrative fines and enforcement

costs, the Enforcement Engineer may impose and the
Presiding Officer may order the respondent to replace up to
200 percent of water unlawfully taken in accordance with
Section 73-2-26.

(2)  The Presiding Officer may order actual replacement
of water after:

(a)  A respondent fails to request judicial review of a
Final Judgment and Order issued under Section 73-2-25; or

(b)  Completion of judicial review, including any
appeals.

(3)  Pursuant to Section 73-2-26, and before imposing or
ordering replacement of water, the Enforcement Engineer and
the Presiding Officer shall consider the following factors:



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 287

(a)  The value or quantity of water unlawfully taken,
including the cost or difficulty of replacing the water;

(b)  The gravity of the violation, including the economic
injury or impact to others;

(c)  Whether the respondent attempted to comply with
the State Engineer's orders; and

(d)  The respondent's economic benefit from the
violation.

(4)  The Enforcement Engineer may require and the
Presiding Officer may order the respondent to submit a plan
to replace water, which shall be submitted in writing and
contain the following information:

(a)  The name and mailing address of the respondent or
persons submitting the plan;

(b)  The State Engineer Agency Action (SEAA) number
assigned to the IO;

(c)  Identification of the water right(s) and property for
which the water replacement plan is proposed;

(d)  A description of the water replacement plan; and
(e)  Any information that assists the Enforcement

Engineer in evaluating whether the proposed water
replacement plan is acceptable.

(5)  The factors the Enforcement Engineer or Presiding
Officer may consider to determine if the plan is acceptable
include, but are not limited to:

(a)  Whether the plan provides for the respondent to
forgo use of a vested water right owned or leased by the
respondent until water is replaced to the extent required in the
IO or ordered in the Final Judgment and Order;

(b)  The reliability of the source of replacement water
over the term in which it is proposed to be used under the
plan; and

(c)  Whether the plan provides for monitoring and
adjustment as necessary to protect vested water rights.

(6)  As provided in Section 73-2-26, water replaced shall
be taken from water to which the respondent would be
entitled during the replacement period.

(7)  In accordance with Subsection 73-2-26(5)(a), or any
other statutory authority, the Division may record any order
requiring water replacement in the office of the county
recorder where the place of use or water right is located. Any
subsequent transferee of such property shall be responsible
for complying with the requirements of said order.

R655-14-14.  Procedures For Determining Administrative
Penalties, Enforcement Costs and Water Replacement.

(1)  An administrative fine shall not exceed the
maximum amounts established by statute at Subsection 73-2-
26 (1), as such may be amended.

(2)  For violations per Subsections 73-2-25(2)(a)(i)
through (vii), the following procedures shall be employed:

(a)  Administrative Fines:  This penalty shall be based
primarily on the actual economic benefit estimated to result or
potentially to result from the violation.  The economic benefit
may come in the form of a direct economic benefit as income
derived directly from the unlawful activity or it may come in
the form of avoided costs that would otherwise be incurred in
order to comply with a specific statute, rule, notice or order
from the State Engineer.  The administrative fine assessment
procedure used (direct economic benefit or avoided costs)
will be that which produces the greater fine.  In order to
implement the punitive intent of this penalty, a multiplier is to
be calculated and applied to the estimated actual direct
economic benefit or avoided costs.

(i)  "Direct Economic Benefit" Initial Administrative
Fine Calculations.  The initial administrative fine shall be
calculated in the following manner:

(A)  The daily economic benefit is equal to the gross
income that is or could potentially be realized from the

violation (without regard for production costs, taxes, etc.)
divided by the number of days of violation.  For water right
violations, the daily economic benefit is calculated using the
gross income through a full period of beneficial use, divided
by the number of days in the period of beneficial use.

(B)  The daily administrative fine is equal to the product
of the daily economic benefit and the multiplier to be
calculated as described in paragraph (iii) below.

(C)  The initial administrative fine is equal to the product
of the daily administrative fine and the number of days of
continuing violation to the date the IO is issued, but shall not
exceed the product of the highest calculated total realized
economic benefit and the penalty multiplier.

(D)  The total initial administrative fine will have a
maximum value of four times the direct economic benefit or
the statutory maximum fine, whichever is less.

(ii)  The multiplier for penalties based on direct
economic benefit shall be calculated utilizing the following
statutory considerations.  (Statutorily required considerations
relative to the quantity of water taken and the gravity and
impact of the violation are accommodated in the calculations
of the economic "benefit" and "injury.")

(A)  Whether the violation was committed knowingly or
unknowingly;

(B)  The economic injury to others;
(C)  The length of time over which the violation has

occurred; and
(D)  The violator's efforts to comply.
(iii)  The penalty multiplier is the sum of the points

calculated using Table 1:

TABLE 1

DIRECT ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA                    MULTIPLIER POINTS
Knowing or unknowing violation
  Knowing . . . . . . . . . . . . . . . . . . . . . .1.00
  Unknowing . . . . . . . . . . . . . . . . . . . . .0.00
Economic injury to others
  Greater than $15,000 . . . . . . . . . . . . 1.00
  $10,000 to $15,000 . . . . . . . . . . . . . . .0.75
  Less than $10,000 or injury is not measurable or
   there is no evidence others suffered economic
   injury . . . . . . . . .  . . . . . . . . . . . . 0.50
Length of violation
  Three (3) or more years of violation . . . . . . . 1.00
  More than one (1), but less that three (3)
   years of violation . . . . . . . . . . . . . . . .0.75
  One (1) year or less of violation . . . . . . . . .0.50
Violator's efforts to comply prior to Initial Order
  Violator has made no efforts to comply . . . . . . 1.00
  Violator has made limited but ineffective
   efforts to comply . . . . . . . . . . . . . . . . 0.75
  Violator has made reasonable and partially
   effective efforts to comply . . . . . . . . . . . 0.50
  Violator fully complied prior to issuance
   of Initial Order  . . . . . . . . . . . . . . . . 0.00

(iv)  "Avoided Cost Economic Benefit" Initial
Administrative Fine Calculation:  In some cases, including
but not limited to violations under Subsections 73-2-25 (2)(a)
(iii) through (vii), an economic benefit may result from an
avoided cost of compliance with a notice or order from the
State Engineer, or from failure to obtain a necessary approval,
permit or license.  In the case of a failure to comply with a
prior notice or order, the daily administrative fine commences
with the day following the compliance date in the notice or
order.  In the event of a failure to obtain a necessary approval,
permit or license, the period of violation is deemed to begin
on the first day the unauthorized activity is commenced.  The
economic benefit and daily administrative fine for an
"avoided cost economic benefit" shall be calculated in the
following manner:

(A)  The total realized economic benefit is equal to the
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highest calculated avoided costs of failing to implement
specific actions required by a statute, rule, notice or order
from the State Engineer.

(B)  The daily administrative fine is equal to the product
of $20 or 5% of the total realized economic benefit,
whichever is greater, and the penalty multiplier to be
calculated as described in paragraph (vi), below.

(C)  The initial administrative fine is equal to the product
of the daily administrative fine and the number of days of
continuing violation preceding the date of the IO, but shall
not exceed the product of the highest calculated total realized
economic benefit and the penalty multiplier.

(D)  The total initial administrative fine will have a
maximum value of three times the economic benefit or the
statutory maximum fine, whichever is less.

(v)  The statutory considerations applicable to producing
the multiplier for an avoided cost economic benefit are:
(Statutorily required considerations relative to the quantity of
water taken and the gravity and impact of the violation are
accommodated in calculations of the economic "benefit" and
"injury.").

(A)  Whether the violation was committed knowingly or
unknowingly;

(B)  The economic injury to others; and
(C)  The violator's efforts to comply.
(vi)  The penalty multiplier is the sum of the points

resulting from Table 2:

TABLE 2

AVOIDED COST ECONOMIC BENEFIT PENALTY MULTIPLIER

CONSIDERATION / CRITERIA                   MULTIPLIER POINTS
Knowing or unknowing violation
  Knowing. . . . . . . . . . . . . . . . . . . . .1.00
  Unknowing . . . . . . . . . . . . . . . . . . . 0.00
Economic injury to others
  Greater than $15,000. . . . . . . . . . . . .1.00
  $10,000 to $15,000  . . . . . . . . . . . . .0.75
  Less than $10,000 or injury is not measurable
   or there is no evidence others suffered
   economic injury . . . . . . . . . . . . . . . .0.50
Violator's efforts to comply prior to Initial Order
  Violator has made no efforts to comply . . . . .1.00
  Violator has made limited but ineffective
   efforts to comply . . . . . . . . . . . . . . .0.75
  Violator has made reasonable and partially
   effective efforts to comply . . . . . . . . . .0.50
  Violator fully complied prior to issuance
   of Initial Order . . . . . . . . . . . . . . . 0.00

(b)  Replacement of Water:  This penalty will be initially
calculated as the product of 100% of the amount unlawfully
taken and the penalty multiplier previously calculated, but not
to exceed 200% of that unlawfully taken.  If replacement of
water unlawfully taken is deemed to be infeasible by the
Enforcement Engineer or the Presiding Officer, this penalty
will not be further considered.

(c)  Reimbursement of Enforcement Costs:  This penalty
will be initially based on a standard requiring 100%
reimbursement of the State Engineer's enforcement costs to
the date of the IO.

(3)  For violations related to unlawful natural stream
channel alteration or dam safety regulations per Subsections
73-2-25(1)(a)(vi) and (vii), the following procedures shall be
employed:

(a)  Daily Administrative Fine:  All enforcement
activities for unlawful natural stream alteration or dam safety
violations must statutorily result from violation of a prior
notice or order. Statute provides for a daily administrative fine
with the day following the compliance date in the notice/order
being counted as the first day of violation.  The calculated
daily administrative fine would apply to violations continuing
beyond the compliance date set forth in the notice or order.

The economic benefit and daily administrative fine shall be
calculated in the following manner:

(i)  For stream alteration and dam safety violations, there
may be a direct economic benefit, or there may be an avoided
cost economic benefit deriving from:

(A)  Initiating an activity without the benefit of proper
permitting and/or,

(B)  Failing to implement specific actions required by a
notice, order or permit from the State Engineer.

(ii)  The daily administrative fine is equal to the product
of $20 or 5% of the total realized economic benefit,
whichever is greater, and the multiplier to be calculated as
described in paragraph (iii), below.

(iii)  The penalty multiplier is calculated as the sum of
the points from Table 3 or Table 4, as may be appropriate:

TABLE 3

STREAM ALTERATION PENALTY MULTIPLIER

CONSIDERATION / CRITERIA                   MULTIPLIER POINTS
Knowing or unknowing violation
  Knowing . . . . . . . . . . . . . . . . . . . . 1.00
  Unknowing . . . . . . . . . . . . . . . . . . . 0.00
Gravity of violation
  Natural stream environment harmed to
   significant levels not readily
   reversible by mitigation efforts . . . . . . . 1.00
  Natural stream environment harmed to moderate
  levels partially reversible by
   mitigation efforts . . . . . . . . . . . . . . 0.75
  Natural stream environment harmed to minor levels
  readily reversible by mitigation efforts. . .0.50
Violator's efforts to comply prior to Initial Order
  Violator has made no efforts to comply . . . . .1.00
  Violator has made no reasonable or effective
   efforts to comply . . . . . . . . . . . . . . .0.75
  Violator has made reasonable and partially
   effective efforts to comply . . . . . . . . . .0.50
  Violator achieved full compliance prior to
   issuance of Initial Order . . . . . . . . . . .0.00

TABLE 4

DAM SAFETY PENALTY MULTIPLIER

CONSIDERATION / CRITERIA                   MULTIPLIER POINTS
Knowing or unknowing violation
  Knowing . . . . . . . . . . . . . . . . . . . . 1.00
  Unknowing . . . . . . . . . . . . . . . . . . . 0.00
Gravity of violation
  Failure to comply with a notice or order for
   a high-hazard or moderate-hazard dam:
    1) Related to building, enlarging or
   substantially altering same without prior
   approval or authorization; OR
    2) Addressing an existing unsafe condition . .1.00
  Failure to comply with a notice or order for
   a high-hazard or moderate-hazard dam:
    1) Addressing a developing unsafe condition OR
    2) Requiring monitoring or critical dam
   performance indicators; OR
   Failure to prepare and file acceptable required
   operational documents, OR
   Failure to comply with a notice or order for
   a low-hazard dam related to building, enlarging
   or substantially altering same without prior
   authorization . . . . . . . . . . . . . . . . .0.75
  Failure to comply with a notice or order for
   a high-hazard or moderate-hazard dam related
   to routine operation or maintenance activities, OR
  Failure to comply with a notice or order for
   a low-hazard dam to address an existing or developing
   unsafe condition . . . . . . . . . . . . . . . 0.50
  Violator's efforts to comply prior to Initial Order
  Violator has made no efforts to comply . . . . .1.00
  Violator has made limited reasonable or
   effective efforts to comply . . . . . . . . . .0.75
  Violator has made reasonable and partially
   effective efforts to comply . . . . . . . . . .0.50
  Violator achieved full compliance prior to
   issuance of Initial Order . . . . . . . . . . .0.00

(iv)  The total administrative fine shall not exceed the
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product of the highest calculated total realized economic
benefit and the penalty multiplier.

(b)  Reimbursement of Enforcement Costs is initially
based on a standard requiring 100% reimbursement of the
State Engineer's enforcement costs to the date of the Initial
Order.

(3)  For violations under Subsection 73-2-25(2)(a)(iii)
related to failure to submit a report required by Section 73-3-
25, the following procedures shall be employed:

(a)  The daily administrative fine is equal to $5.00.
(b)  The number of days of continuing violation

commences 90 days after the day on which the well driller
license lapses.

(c)  The initial administrative fine is equal to the product
of the daily administrative fine and the number of days of
continuing violation to the date the IO is issued.

(d)  The total administrative fine shall not exceed the
product of the daily administrative fine and the number of
days of continuing violation.

(e)  Reimbursement of enforcement costs is initially
based on a standard requiring 100% reimbursement of the
State Engineer's enforcement costs to the date of the Initial
Order.

(4)  For violations under Subsection 73-2-25(2)(a)(ix)
related to engaging in well drilling without a license required
by Section 73-3-25, the following procedures shall be
employed:

(a)  The direct economic benefit is equal to the gross
income that is or could potentially be realized (without regard
for production costs, taxes, etc.) from engaging in well
drilling (as defined herein) without a license.

(b)  The total initial administrative fine is equal to the
product of the direct economic benefit resulting from the
violation and the penalty multiplier described in paragraph (c)
below.

(c)  The penalty multiplier is calculated as the sum of the
points from Table 5.

TABLE 5

WELL DRILLING PENALTY MULTIPLIER

CONSIDERATION/ CRITERIA . . . MULTIPLIER POINTS
Knowing or unknowing violation
  Knowing . . . . . . . . . . . . .  1.50
  Unknowing . . . . . . . . . . . .  1.00

Gravity of Violation
  New well construction . . . . . .  1.00
  Deepening a well . . . . . . . .   0.80
  Renovating a well . . . . . . . .  0.60
  Abandoning a well . . . . . . . .  0.40
  Cleaning/developing a well . . .   0.20

(d)  The total administrative fine shall not exceed the
product of the direct economic benefit and the penalty
multiplier.

(e)  Reimbursement of enforcement costs is initially
based on a standard requiring 100% reimbursement of the
State Engineer's enforcement costs to the date of the Initial
Order.

(5)  Post-Initial Order penalty adjustments:  Subsequent
to issuance of the IO, the Presiding Officer may make
adjustments to the initial administrative fine; the requirement
for replacement of water unlawfully taken; requirements
pertaining to violations of stream channel alteration or dam
safety regulations; and/or the requirement for reimbursement
of enforcement costs.  Such adjustments may be based on one
or more of the following considerations:

(a)  Errors or Omissions in Calculation of an Initial
Administrative Penalty:  If shown by acceptable evidence or
testimony that any fact used in calculation of the economic
benefit, of the quantity of water unlawfully taken, or of the

penalty multiplier was in error, or that a significant fact or
group of facts was omitted from consideration, the Presiding
Officer shall recalculate the initial administrative penalties
taking consideration of the corrected or additional fact(s).

(b)  Reduction in Penalty Multiplier:  The penalty
multiplier used in calculating the Initial Administrative
Penalties may be reduced according to Table 6 on the basis of
the respondent's efforts to comply after receiving the IO.

TABLE 6

PENALTY MULTIPLIER REDUCTION

CONSIDERATION / CRITERIA                   MULTIPLIER POINTS
Respondent's efforts to comply with
 the Initial Order
  Respondent has made extraordinary efforts
   to successfully achieve full and prompt
   compliance with the IO. . . . . . . . . . . . .1.00
  Respondent has made efforts to successfully
   achieve full and prompt compliance with the
   IO, but these efforts are not extraordinary . .0.50
  Respondent has made efforts that achieve full
   compliance with the IO, but the efforts were
   neither extraordinary nor prompt . . . . . . . 0.25
  Respondent has made no efforts to comply or has   made efforts
that fail to achieve full
   compliance with the IO . . . . . . . . . . . . 0.00

If the Presiding Officer determines that the penalty
multiplier should be reduced according to the table above, the
appropriate number of points will be subtracted from the
penalty multiplier used in calculating the initial administrative
penalty and the penalty will be re-calculated with the new
multiplier.

(c)  Failure to take reasonable and effective measures to
achieve full and prompt compliance with the requirements of
the IO will allow the daily administrative fines to continue to
accrue as provided in rule at Subsection R655-14-12(4) until
full compliance is achieved.

(d)  Adjustments to recovery of enforcement costs:
(i)  If shown by acceptable evidence or testimony that

any expense incurred by the State Engineer and assessed for
reimbursement resulted from activities not pertinent to the
violation, the Presiding Officer may reduce that portion of the
reimbursement requirement accordingly.

(ii)  Pursuit of an enforcement action after issuance of
the IO will continue to require the expenditure of varying
amounts of staff time and may require acquisition and
analysis of special data or information.  Such costs may be
added to the initial reimbursement requirement, specifically
including all costs incurred that are unique to the enforcement
action under consideration.

(e)  Mitigating Factors:  Other factors which the
Presiding Officer may consider in amendment of initial
penalties for incorporation into a Final Order or Consent
Order may include, as appropriate:

(i)  Ability to pay:  This factor will be considered only if
raised by a respondent and only if the respondent provides all
necessary information to evaluate the claim.  The burden to
demonstrate inability to pay rests solely on the respondent.
The Presiding Officer shall disregard this factor if a
respondent fails to provide sufficient or persuasive financial
information.  If it is determined that a respondent cannot
afford the full monetary penalties prescribed by this rule, or if
it is determined that payment of all or a portion of the
monetary penalties will preclude the respondent from
achieving compliance or from carrying out remedial measures
which are deemed more important than the deterrent effect of
the monetary penalties, the following options may be
considered by the Presiding Officer:

(A)  A delayed payment schedule with full payment of
monetary penalties to be made at a date not exceeding 180
days from the date the Final Judgment and Order is issued; or
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(B)  A direct reduction of the monetary penalties, which
reduction is deemed by the Presiding Officer to be consistent
with achieving the purposes of the enforcement action and the
aims of equity and justice.

(C)  A portion of the monetary penalties may be
suspended with conditions as determined by the Presiding
Officer, which suspension is deemed by the Presiding Officer
to be consistent with achieving the purposes of the
enforcement action and the aims of equity and justice.  Failure
by a respondent to adhere to the conditions of the suspension
may result in an Order of reinstatement of any part of the
suspended monetary penalties, which will be due and payable
immediately upon reinstatement.

R655-14-15.  Procedures for Conducting Adjudicative
Enforcement Proceedings.

(1)  The procedures for conducting adjudicative
enforcement proceedings are as follows:

(a)  In proceedings initiated by an IO, the Presiding
Officer shall issue a default order unless the respondent does
one of the following within fourteen (14) days of the date the
IO is issued:

(i)  Satisfies all requirements of the IO, including but not
limited to ceasing the violation(s), full payment of all the
administrative fines, reimbursement of the State Engineer's
enforcement costs in full, and submission of any required
water replacement plan; or,

(ii)  Files with the Division a timely and proper written
response to the IO but waives a hearing and submits the case
upon the record. Submission of a case without a hearing does
not relieve the respondent from the necessity of providing the
facts supporting the respondent's burdens, allegations or
defenses; or

(iii)  Files with the Division a timely and proper written
response to the IO, having timely filed a request for a hearing
as provided in the IO and in Section R655-14-16.

(b)  Within a reasonable time after the close of an
enforcement adjudicative proceeding, the Presiding Officer
shall issue a written and signed Final Judgment and Order,
including but not limited to:

(i)  A statement of law and jurisdiction;
(ii)  A statement of facts;
(iii)  An identification of the confirmed violation(s);
(iv)  An order setting forth actions required of the

respondent(s);
(v)  A notice of the option to request reconsideration and

the right to petition for judicial review, except as such are
waived in a Consent Order;

(vi)  The time limits for requesting reconsideration or
filing a petition for judicial review, except as such are waived
in a Consent Order; and

(vii)  Other information the Presiding Officer deems
necessary or appropriate.

(c)  The Presiding Officer's Final Judgment and Order
shall be based on the record, as defined in this rule, or, in the
case of a Consent Order, on the stipulation accepted by the
parties and the Presiding Officer.

(d)  A copy of the Presiding Officer's Final Judgment and
Order shall be promptly mailed to each of the parties.

R655-14-16.  Request for Hearing.
(1)  Regardless of any other provision of the general laws

to the contrary, all requests for a hearing shall be in writing
and shall be filed with the Division within seven (7) calendar
days of the date the IO was issued.

(2)  The request for a hearing shall state clearly and
concisely the specific facts that are in dispute, the supporting
facts, the relief sought, the State Engineer Agency Action
(SEAA) number, and any additional information required by

applicable statutes and rules.
(3)  The Presiding Officer may, upon the Presiding

Officer's own initiative or upon the motion of any party, order
any party to file a response or other pleading, and further
permit either party to amend its pleadings in a manner just to
all parties.

(4)  The Presiding Officer shall, if it is determined a
hearing is warranted, give all parties at least three (3) days
notice of the date, time and place for the hearing. The
Presiding Officer may grant requests for continuances for
good cause shown.

(5)  Any party may, by motion, request that a hearing be
held at some place other than that designated by the Presiding
Officer, due to disability or infirmity of any party or witness,
or where justice and equity would be best served.

R655-14-17.  General Requirements for Hearings.
(1)  A hearing before a Presiding Officer is permitted in

an enforcement adjudicative proceeding if:
(a)  The proceeding was commenced by an IO; and
(b)  The respondent files a timely request for hearing that

meets the requirements of Section R655-14-16; and
(c)  The respondent raises a genuine issue of material

fact; or
(d)  The Presiding Officer determines that a hearing is

required to serve the interests of equity or justice.
(2)  No genuine issue of material fact exists if:
(a)  The evidence presented to the Presiding Officer by

the Enforcement Engineer and by the respondent is sufficient
to establish the violation of the respondent under applicable
law; and

(b)  No evidence presented by the respondent conflicts
with or substantially counters the evidence the Enforcement
Engineer relied on when issuing the IO.

(3)  The Presiding Officer may make a decision without
holding a hearing if:

(a)  Presentation of testimony or oral argument would
not advance the Presiding Officer's understanding of the
issues involved;

(b)  Delay would cause serious injury to the public
health and welfare;

(c)  Disposition without a hearing would best serve the
public interest.

(4)  If no hearing is held, the Presiding Officer may issue
a Final Judgment and Order in reliance upon the record, as
defined in this rule, or may order a preliminary conference to
supplement or clarify the record.

(5)  A respondent at any time may withdraw the
respondent's request for a hearing.  The withdrawal shall be
filed with the Division, in writing, signed by the respondent
or an authorized representative, and is deemed final upon the
date filed.

R655-14-18.  Preliminary Conference.
(1)  The Presiding Officer may require the parties to

appear for a preliminary conference prior to granting a
request for a hearing or prior to the scheduled commencement
of a hearing or at any time before issuing a Final Judgment
and Order.

(2)  The purpose of a preliminary conference is to
consider any or all of the following:

(a)  The simplification or clarification of the issues;
(b)  The possibility of obtaining stipulations, admissions,

agreements on documents, understandings on matters already
of record, or similar agreements which shall avoid
unnecessary proof;

(c)  The limitation of the number of witnesses or
avoidance of similar cumulative evidence, if the case is to be
heard;
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(d)  The possibility of agreement disposing of all or any
of the issues in dispute; or

(e)  Such other matters as may aid in the efficient and
equitable disposition of the adjudicative enforcement
proceeding.

(3)  If a request for hearing has been timely and properly
filed and has not been denied, all parties shall prepare and
exchange the following information at the initial preliminary
conference:

(a)  Names and addresses of prospective witnesses
including proposed areas of expertise for expert witnesses;

(b)  A brief summary of proposed testimony;
(c)  A time estimate of each witness' direct testimony;
(d) Curricula vitae (resumes) of all prospective expert

witnesses.
(4)  The scheduling of a preliminary conference shall be

solely within the discretion of the Presiding Officer.
(5)  The Presiding Officer shall give all parties at least

three (3) days notice of the preliminary conference.
(6)  The notice shall include the date, time and place of

the preliminary conference.

R655-14-19.  Telephonic or Electronic Hearings and
Preliminary Conferences.

(1)  The Presiding Officer may conduct hearings or
preliminary conferences by telephone or other reliable
electronic technology.

R655-14-20.  Procedures and Standards for Orders
Resulting from Service of an Initial Order.

(1)  Consent Order:
(a)  If the respondent substantially agrees with or does

not contest the statements of fact in the IO, or if the parties
agree to specific amendments to the statements of fact in the
IO, the parties may enter into a Consent Order by stipulating
to the facts and either or both of the following:

(i)  Negotiated administrative penalties;
(ii)  Negotiated replacement of water; or
(iii)  Negotiated reimbursement of enforcement costs.
(b)  A Consent Order based on that stipulation, shall be

prepared by the Enforcement Engineer for execution by the
parties.  The executed Consent Order shall be reviewed by the
Presiding Officer and, if found to be acceptable, will be
signed and issued by the Presiding Officer.

(c)  A Consent Order issued by the Presiding Officer is
not subject to reconsideration or judicial review.

(2)  Final Judgment and Order Without Hearing:  If the
respondent does not request a hearing or is not granted a
request for a hearing, participates by attending a preliminary
conference or otherwise presents relevant information to the
Presiding Officer, but is unable or unwilling to negotiate a
stipulated Consent Order, the Presiding Officer shall issue a
Final Judgment and Order based on the record, as defined in
this rule.

(3)  Final Judgment and Order After Hearing:  If the
respondent timely and properly requests a hearing, the hearing
request is granted, the respondent participates by attending all
scheduled preliminary conferences, and/or by attending the
hearing, but is unwilling or unable to negotiate a stipulated
Consent Order, the Presiding Officer shall issue a Final
Judgment and Order based upon the record, as defined in this
rule.

(4)  Default Order:  The Presiding Officer may issue a
Default Order if the respondent fails to participate as follows:

(a)  The respondent does not timely request a hearing
and fails to respond to the IO; or

(b)  After proper notice the respondent fails to attend a
preliminary conference scheduled by the Presiding Officer; or

(c)  After proper notice, the respondent fails to attend a

hearing scheduled by the Presiding Officer.
(5)  A respondent who fails to participate pursuant to an

IO waives any right to request reconsideration of the Final
Judgment and Order per Section R655-14-25, but may
petition for judicial review per Section R655-14-29.

R655-14-21.  Conduct of Hearings.
(1)  All parties, authorized representatives, witnesses and

other persons present at the hearing shall conduct themselves
in a manner consistent with the standards and decorum
commonly observed in Utah courts. Where such decorum is
not observed, the Presiding Officer may take appropriate
action including adjournment, if necessary.

(2)  The Presiding Officer shall conduct the hearing,
make all decisions regarding admission or exclusion of
evidence or any other procedural matters, and have an oath or
affirmation administered to all witnesses.

R655-14-22.  Rules of Evidence in Hearings.
(1)  Discovery is prohibited, but the Division may issue

subpoenas or other orders to compel production of necessary
evidence.

(2)  A party may call witnesses and present oral,
documentary, and other evidence.

(3)  A party may comment on the issues and conduct
cross-examination of any witness as may be required for a full
and true disclosure of all facts relevant to any issue
designated for hearing, and as may affect the disposition of
any interest which permits the person participating to be a
party.

(4)  A witness' testimony shall be under oath or
affirmation.

(5)  Any evidence may be presented by affidavit rather
than by oral testimony, subject to the right of any party to call
and examine or cross-examine the affiant.

(6)  Relevant evidence shall be admitted.
(7)  The Presiding Officer's decision may not be based

solely on hearsay.
(8)  Official notice may be taken of all facts of which

judicial notice may be taken in Utah courts.
(9)  All parties shall have access to public information

contained in the Division's files and to all materials and
information gathered in the investigation, to the extent
permitted by law.

(10)  No evidence shall be admitted after completion of a
hearing or after a case is submitted on the record, unless
otherwise ordered by the Presiding Officer.

(11)  Intervention is prohibited.
(12)  A respondent appearing before the Presiding

Officer for the purpose of a hearing may be represented by a
licensed attorney.  The Enforcement Engineer shall present
evidence before a Presiding Officer supporting the State
Engineer's claim.  At the State Engineer's discretion, a
representative from the office of the Attorney General may
also present supporting evidence.

R655-14-23.  Transcript of Hearing.
(1)  Testimony and argument at the hearing shall be

either recorded electronically or stenographically. The
Division shall make copies of electronic recordings available
to any party, upon written request.  The fee charged for this
service shall be equal to the actual costs of providing the
copy.  The Division is not responsible to supply any party
with a transcript of a hearing.

(2)  If any party shall cause to be produced a transcript
of a hearing, a copy of said transcript shall be filed with the
Division and provided to all other parties.  By order of the
Presiding Officer and with the consent of all parties, such
written transcript may be deemed an official transcript.
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(3)  Corrections to an official transcript may be made
only to conform it to the evidence presented at the hearing.
Transcript corrections, agreed to by opposing parties, may be
incorporated into the record, if and when approved by the
Presiding Officer, at any time during the hearing, or after the
close of the adjudicative proceeding. The Presiding Officer
may call for the submission of proposed corrections and may
determine the disposition thereof at appropriate times during
the course of the proceeding.

R655-14-24.  Consent Order.
(1)  At any time prior to the Presiding Officer issuing a

Final Judgment and Order, the parties may attempt to settle a
dispute by stipulating to a Consent Order.

(2)  Every Consent Order shall contain, in addition to an
appropriate order:

(a)  A statement of facts accepted by the parties;
(b)  A waiver of further procedural steps before the

Presiding Officer and of the right to judicial review; and
(c)  A statement that the stipulation is enforceable as an

order of the State Engineer in accordance with procedures
prescribed by law.

(3)  The Consent Order may contain a statement that
signing the Consent Order is for settlement purposes only and
does not constitute an admission by any party that the law or
rules have been violated as alleged in the IO.

(4)  When issued by the Presiding Officer, a Consent
Order constitutes a Final Judgment and Order, effective on the
date issued.

R655-14-25.  Reconsideration.
(1)  Within 14 days after the Presiding Officer issues a

Final Judgment and Order, any party may file a written
request for reconsideration stating the specific grounds upon
which relief is requested.

(2)  Unless otherwise provided by statute, the filing of a
request for reconsideration is not a prerequisite for seeking
judicial review of the order.

(3)  The request for reconsideration shall be filed with
the Division to the attention of the Presiding Officer and one
copy shall be mailed to each party by the party filing the
request.

(4)  The Presiding Officer may issue a written order
granting or denying the request for reconsideration.  It is not
required that the written order explain the grounds for the
Presiding Officer's decision.

(5)  If the Presiding Officer does not issue an order
granting a request for reconsideration within 14 days after the
date it is filed with the Division, the request shall be
considered denied.

(6)  A Final Judgment and Order in the form of a
Consent Order or a Default Order is not subject to a request
for reconsideration under this rule.

R655-14-26.  Setting Aside a Final Judgment and Order.
(1)  On the motion of any party or on a motion by the

Presiding Officer, the Presiding Officer may set aside a Final
Judgment and Order on any reasonable grounds, including but
not limited to the following:

(a)  The respondent was not properly served with an IO;
(b)  The order has been replaced by a judicial order that

covers the same violation and time period;
(c)  A rule or policy was not followed when the Final

Judgment and Order was issued;
(d)  Mistake, inadvertence, excusable neglect;
(e)  Newly discovered evidence which by due diligence

could not have been discovered before the Presiding officer
issued the Final Judgment and Order; or

(f)  Fraud, misrepresentation or other misconduct of an

adverse party;
(2)  A motion to set aside a final order shall be made in a

reasonable time and not more than three (3) months after the
Final Judgment and Order was issued.

(3)  The Presiding Officer shall notify the parties of the
receipt and consideration of a motion to set aside a final order
by issuing a notice to all parties, including therewith a copy
of the motion.

(4)  Any party opposing a motion to set aside a final
order may submit information within the time period to be
established by the Presiding Officer's notice of the motion.

(5)  After consideration of the motion to set aside an
order and any information received from the parties, the
Presiding Officer shall issue an order granting or denying the
motion, and provide a copy of the order to all parties.

R655-14-27.  Amending Administrative Orders.
(1)  On the motion of any party or of the Presiding

Officer, the Presiding Officer may amend an IO or Final
Judgment and Order for reasonable cause shown, including
but not limited to the following:

(a)  A clerical mistake made in the preparation of the
order; or

(b)  The time periods and alleged violation(s) covered in
the order overlap the time periods and alleged violation(s) in
another order for the same respondents.

(2)  A motion by any party to amend an order shall be
made in a reasonable time and, if to amend a Final Judgment
and Order, not more than three (3) months after the Final
Judgment and Order was issued.

(3)  The Presiding Officer shall notify the parties of the
receipt and consideration of a motion to amend an order by
issuing a notice.  The notice shall include a copy of the
motion.

(4)  Any party opposing a motion to amend an order may
submit information within the time period to be established
by the Presiding Officer's notice of the motion.

(5)  After considering a motion to amend an order and
any relevant information received from the parties, the
Presiding Officer shall advise the parties of his determination.
If the Presiding Officer determines that the order shall be
amended, the Presiding Officer shall issue the amended order
to all parties.

R655-14-28.  Disqualification of Presiding Officers.
(1)  A Presiding Officer shall disqualify himself from

performing the functions of the Presiding Officer regarding
any matter in which he, his spouse, or a person within the
third degree of relationship to either of them or the spouse of
such person:

(a)  Is a party to the proceeding, or an officer, director, or
trustee of a party;

(b)  Has acted as an attorney in the proceeding or served
as an attorney for, or otherwise represented, a party
concerning the matter in controversy;

(c)  Knows that he has a financial interest, either
individually or as a fiduciary, in the subject matter in
controversy or in a party to the proceeding;

(d) Knows that he has any other interest that could be
substantially affected by the outcome of the proceeding; or

(e)  Is likely to be a material witness in the proceeding.
(2)  A Presiding Officer is also subject to disqualification

under principles of due process and administrative law.
(3)  These requirements are in addition to any

requirements under the Utah Public Officers' and Employees'
Ethics Act, Section 67-16-1 et seq.

(4)  A motion for disqualification shall be made first to
the Presiding Officer. If the Presiding Officer is appointed,
any determination of the Presiding Officer upon a motion for
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disqualification may be appealed to the State Engineer.

R655-14-29.  Judicial Review.
(1)  Pursuant to Section 73-2-25, a Final Judgment and

Order may be reviewed by trial de novo by the district court:
(a)  In Salt Lake County; or
(b)  In the county where the violation occurred.
(2)  A respondent shall file a petition for judicial review

of a Final Judgment and Order within 20 days from the day on
which the order was issued, or if a request for reconsideration
has been filed and denied, within 20 days of the date of denial
of the request for reconsideration.

(3)  The Presiding Officer may grant a stay of an order or
other temporary remedy during the pendency of the judicial
review on the Presiding Officer's own motion, or upon the
motion of a party.  The procedures for notice, for
consideration of motions, and for issuing a determination
shall be as set forth herein for a motion to set aside a Final
Judgment and Order.

KEY:  water rights, enforcement, administrative penalties
July 8, 2008 73-2-1(4)(g)

73-2-25
73-2-26
73-3-25
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R657.  Natural Resources, Wildlife Resources.
R657-10.  Taking Cougar.
R657-10-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19
of the Utah Code, the Wildlife Board has established this rule
for taking and pursuing cougar.

(2)  Specific dates, areas, number of permits, limits, and
other administrative details which may change annually are
published in the proclamation of the Wildlife Board for taking
cougar.

R657-10-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-

2.
(2)  In addition:
(a)  "Canned hunt" means that a cougar is treed,

cornered, held at bay or its ability to escape is otherwise
restricted for the purpose of allowing a person who was not a
member of the initial hunting party to arrive and take the
cougar.

(b)  "Cougar" means Puma concolor, commonly known
as mountain lion, lion, puma, panther or catamount.

(c)  "Cougar pursuit permit" means a permit that
authorizes a person to pursue cougar during designated
seasons.

(d)  "Evidence of sex" means the sex organs of a cougar,
including a penis, scrotum or vulva.

(e)  "Green pelt" means the untanned hide or skin of any
cougar.

(f)  "Kitten" means a cougar less than one year of age.
(g)  "Limited entry hunt" means any hunt listed in the

hunt tables of the proclamation of the Wildlife Board for
taking cougar, which is identified as limited entry and does
not include harvest objective hunts.

(h)  "Limited entry permit" means any permit obtained
for a limited entry hunt by any means, including conservation
permits and sportsman permits.

(i)  "Pursue" means to chase, tree, corner or hold a
cougar at bay.

(j)  "Split unit" means a cougar hunting unit that begins
as a limited entry unit then transitions into a harvest objective
unit.

(k)  "Waiting period" means a specified period of time
that a person who has obtained a cougar permit must wait
before applying for any other cougar permit.

R657-10-3.  Permits for Taking Cougar.
(1)(a)  To harvest a cougar, a person must first obtain a

valid limited entry cougar permit or a harvest objective cougar
permit for the specified management units as provided in the
proclamation of the Wildlife Board for taking cougar.

(b)  Any person who obtains a limited entry cougar
permit or a harvest objective cougar permit may pursue
cougar on the unit for which the permit is valid.

(2)  To pursue cougar, a person must first obtain a valid
cougar pursuit permit from a division office.  A cougar
pursuit permit does not allow a person to kill a cougar.

(3)  A person may not apply for or obtain more than one
cougar permit for the same season, except:

(a)  as provided in Subsection R657-10-25(3); or
(b)  if the person is unsuccessful in the limited entry

drawing, the person may purchase a harvest objective permit.
(4)  Any cougar permit purchased after the season opens

is not valid until seven days after the date of purchase.
(5)  To obtain a cougar limited entry permit, harvest

objective permit, or pursuit permit, a person must possess a
Utah hunting or combination license.

R657-10-4.  Purchase of Permit by Mail.

(1)  A person may obtain a cougar pursuit permit or
cougar harvest objective permit by mail by sending the
following information to any division office: full name,
complete mailing address, phone number, date of birth,
weight, height, sex, color of hair and eyes, driver's license
number (if available), proof of hunter education certification,
proof of valid hunting or combination license or the
corresponding fee.

(2)(a)  Personal checks, cashier's checks, or money
orders are accepted.

(b)  Personal checks drawn on an out-of-state account
are not accepted.

(c)  Checks must be made payable to the Utah Division
of Wildlife Resources.

R657-10-5.  Hunting Hours.
Cougar may be taken or pursued only between one-half

hour before official sunrise through one-half hour after
official sunset.

R657-10-6.  Firearms and Archery Tackle.
A person may use the following to take cougar:
(1)  any firearm not capable of being fired fully

automatic;
(2)  a bow and arrows; and
(3)  a crossbow as provided in Rule R657-12.

R657-10-7.  Traps and Trapping Devices.
(1)  Cougar may not be taken with a trap, snare or any

other trapping device, except as authorized by the Division of
Wildlife.

(2)  Cougar accidentally caught in any trapping device
must be released unharmed, and must not be pursued or
taken.

(3)(a)  Written permission must be obtained from a
division representative to remove the carcass of a cougar from
any trapping device.

(b)  The carcass shall remain the property of the state of
Utah and must be surrendered to the division.

R657-10-8.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas except those designated by
the Division of Parks and Recreation in Section R651-614-4.

(2)  Hunting with a rifle, handgun or muzzleloader in
park areas designated open is prohibited within one mile of
all park facilities including buildings, camp or picnic sites,
overlooks, golf courses, boat ramps and developed beaches.

(3)  Hunting with shotguns and archery tackle is
prohibited within one quarter mile of the above stated areas.

R657-10-9.  Prohibited Methods.
(1)  Cougar may be taken or pursued only during open

seasons and using methods prescribed in this rule and the
proclamation of the Wildlife Board for taking cougar.
Otherwise, under the Wildlife Resources Code, it is unlawful
for any person to possess, capture, kill, injure, drug, rope,
trap, snare or in any way harm or transport cougar.

(2)  After a cougar has been pursued, chased, treed,
cornered or held at bay, a person may not, in any manner,
restrict or hinder the animal's ability to escape.

(3)  A person may not engage in a canned hunt.
(4)  A person may not take any wildlife from an airplane

or any other airborne vehicle or device or any motorized
terrestrial or aquatic vehicle, including snowmobiles and
other recreational vehicles.

(5)  Electronic locating equipment may not be used to
locate cougars wearing electronic radio devices.
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R657-10-10.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any

spotlight, headlight or other artificial light to locate protected
wildlife while having in possession a firearm or other weapon
or device that could be used to take or injure protected
wildlife; and

(b)  the use of a spotlight or other artificial light in a
field, woodland or forest where protected wildlife are
generally found is prima facie evidence of attempting to
locate protected wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

R657-10-11.  Party Hunting.
A person may not take a cougar for another person.

R657-10-12.  Use of Dogs.
(1)  Dogs may be used to take or pursue cougar only

during open seasons as provided in the proclamation of the
Wildlife Board for taking cougar.

(2)  The owner and handler of dogs used to take or
pursue cougar must have a valid cougar permit or cougar
pursuit permit in possession while engaged in taking or
pursuing cougar.

(3)  When dogs are used in the pursuit of a cougar, the
licensed hunter intending to take the cougar must be present
when the dogs are released and must continuously participate
in the hunt thereafter until the hunt is completed.

(4)  When dogs are used to take cougar and there is not
an open pursuit season, the owner and handler of the dogs
must have a valid pursuit permit and be accompanied by a
licensed hunter as provided in Subsection (3), or have a
cougar permit.

R657-10-13.  Tagging Requirements.
(1)  The carcass of a cougar must be tagged with a

temporary possession tag before the carcass is moved from or
the hunter leaves the site of kill as provided in Section 23-20-
30.

(2)  A person may not hunt or pursue a cougar after any
of the notches have been removed from the tag or the tag has
been detached from the permit.

(3)  The temporary possession tag:
(a)  must remain attached to the pelt or unskinned carcass

until the permanent possession tag is attached; and
(b)  is only valid for 48 hours after the date of kill.
(4)  A person may not possess a cougar pelt or unskinned

carcass without a valid permanent possession tag affixed to
the pelt or unskinned carcass.  This provision does not apply
to a person in possession of a properly tagged carcass or pelt
within 48 hours after the kill, provided the person was issued
and is in possession of a valid permit.

R657-10-14.  Evidence of Sex and Age.
(1)  Evidence of sex must remain attached to the carcass

or pelt of each cougar until a permanent tag has been attached
by the division.

(2)  The pelt and skull must be presented to the division
in an unfrozen condition to allow the division to gather
management data.

(3)  It is mandatory that a tooth (PM1) be removed by
the division at the time of permanent tagging to be used for

aging purposes.
(4)  The division may seize any pelt not accompanied by

its skull or not having sufficient evidence of biological sex
designation attached.

R657-10-15.  Permanent Tag.
(1)(a)  Each cougar must be taken by the permit holder

to a conservation officer or division office within 48 hours
after the date of kill to have a permanent possession tag
affixed to the pelt or unskinned carcass and for the removal of
a tooth.

(b)  After regular business hours, on weekends, or on
holidays, a conservation officer may be reached by contacting
the local police dispatch office.

(2)  A person may not possess a green pelt after the 48-
hour check-in period, or ship a green pelt out of Utah, or
present a green pelt to a taxidermist if the green pelt does not
have a permanent possession tag attached.

R657-10-16.  Transporting Cougar.
Cougar that have been legally taken may be transported

by the permit holder provided the cougar is properly tagged
and the permittee possesses the appropriate permit.

R657-10-17.  Exporting Cougar from Utah.
(1)  A person may export a legally taken cougar or its

parts if that person has a valid permit and the cougar is
properly tagged with a permanent possession tag.

(2)  A person may not ship or cause to be shipped from
Utah, a cougar pelt without first obtaining a shipping permit
issued by an authorized division representative.

R657-10-18.  Donating.
(1)  A person may donate protected wildlife or their parts

to another person as provided in Section 23-20-9.
(2)  A green pelt of any cougar donated to another

person must have a permanent possession tag affixed.
(3)  The written statement of donation must be retained

with the pelt.

R657-10-19.  Purchasing or Selling.
(1)  Legally obtained, tanned cougar hides may be

purchased or sold.
(2)  A person may not purchase, sell, offer for sale, or

barter a tooth, claw, paw, or skull of any cougar.

R657-10-20.  Waste of Wildlife.
(1)  A person may not waste or permit to be wasted or

spoiled any protected wildlife or their parts.
(2)  The skinned carcass of a cougar may be left in the

field and does not constitute waste of wildlife.

R657-10-21.  Livestock Depredation and Human Health
and Safety.

(1)  If a cougar is harassing, chasing, disturbing,
harming, attacking or killing livestock, or has committed such
an act within the past 72 hours:

(a)  in depredation cases, the livestock owner, an
immediate family member or an employee of the owner on a
regular payroll, and not hired specifically to take cougar, may
kill the cougar;

(b)  a landowner or livestock owner may notify the
division of the depredation or human health and safety
concerns, who shall authorize a local hunter to take the
offending cougar or notify a USDA, Wildlife Services
specialist; or

(c)  the livestock owner may notify a USDA, Wildlife
Services specialist of the depredation who may take the
depredating cougar.
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(2)  Depredating cougar may be taken at any time by a
USDA, Wildlife Services specialist, supervised by the
Wildlife Services program, while acting in the performance of
the person's assigned duties and in accordance with
procedures approved by the division.

(3)  A depredating cougar may be taken with any weapon
authorized for taking cougar.

(4)(a)  Any cougar taken pursuant to this section must be
delivered to a division office or employee within 72 hours.

(b)  In accordance with Subsection (1)(a) the cougar
shall remain the property of the state, except the division may
issue a cougar damage permit to a person who has killed a
depredating cougar in accordance with this section, if that
person wishes to maintain possession of the cougar.

(c)  A person may acquire only one cougar annually.
(5)(a)  Hunters interested in taking depredating cougar as

provided in Subsection (1)(b)  may contact the division.
(b)  Hunters will be contacted by the division to take

depredating cougar as needed.

R657-10-22.  Survey.
Each permittee who is contacted for a survey about their

cougar hunting experience should participate in the survey
regardless of success.  Participation in the survey helps the
division evaluate population trends, harvest success and
collect other valuable information.

R657-10-23.  Taking Cougar.
(1)(a)  A person may take only one cougar during the

season and from the area specified on the permit.
(b)  Limited entry permits may be obtained by following

the application procedures provided in this rule and the
proclamation of the Wildlife Board for taking cougar.

(c)  Harvest objective permits may be purchased on a
first-come, first-served basis as provided in proclamation of
the Wildlife Board for taking cougar.

(2)  A person may not:
(a)  take or pursue a female cougar with kittens or kittens

with spots; or
(b)  repeatedly pursue, chase, tree, corner, or hold at bay,

the same cougar during the same day after the cougar has
been released.

(3)  Any cougar may be taken during the prescribed
seasons, except a kitten with spots, or any cougar
accompanied by kittens, or any cougar accompanied by an
adult.

(4)  A person may not take a cougar wearing a radio
collar from any areas that are published in the proclamation of
the Wildlife Board for taking cougar.

(5)  The division may authorize hunters who have
obtained a limited entry cougar permit to take cougar in a
specified area of the state in the interest of protecting wildlife
from depredation.

(6)  Season dates, closed areas, harvest objective permit
areas and limited entry permit areas are published in the
proclamation of the Wildlife Board for taking cougar.

(7)(a)  A person who obtains a limited entry cougar
permit on a split unit may hunt on all harvest objective units
after the date split units transition into harvest objective units.
The split unit transition date is provided in the proclamation
of the Wildlife Board for taking cougar.

(b)  A person who obtains a limited entry cougar permit
on a split unit and chooses to hunt on any harvest objective
unit after the transition date is subject to all harvest objective
unit closure requirements provided in Sections R657-10-34
and 657-10-35.

R657-10-24.  Extended and Preseason Hunts.
(1)  An extended or preseason hunt may be authorized by

the division on selected cougar management units to control
depredation or nuisance problems.

(2)  The director may authorize only those hunters who
drew a limited entry permit or have purchased a harvest
objective permit to hunt on that management unit and
participate in a preseason or extended season hunt.

R657-10-25.  Cougar Pursuit.
(1)  Cougar may be pursued only by persons who have

obtained a valid cougar pursuit permit.  The cougar pursuit
permit does not allow a person to kill a cougar.

(2)  A person may not:
(a)  take or pursue a female cougar with kittens or kittens

with spots;
(b)  repeatedly pursue, chase, tree, corner or hold at bay,

the same cougar during the same day; or
(c)  possess a firearm or any device that could be used to

kill a cougar while pursuing cougar.
(i)  The weapon restrictions set forth in the subsection do

not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing or attempting to utilize the
concealed weapon to injure or kill cougar.

(3)  If eligible, a person who has obtained a cougar
pursuit permit may also obtain a limited entry cougar permit
or harvest objective cougar permit.

(4)  Cougar may be pursued only on limited entry units
or harvest objective units during the dates provided in the
proclamation of the Wildlife Board for taking cougar.

(5)  A cougar pursuit permit is valid on a calendar year
basis.

(6)  A person must possess a valid hunting or
combination license to obtain a cougar pursuit permit.

R657-10-26.  General Application Information.
(1)  A person must possess or obtain a valid hunting or

combination license to apply for or obtain a cougar limited
entry permit.

(2)  A person may not apply for or obtain more than one
cougar permit for the same year.

(3)  Limited entry cougar permits are valid only for the
limited entry management unit and for the specified season
provided in the hunt tables of the proclamation of the Wildlife
Board for taking cougar.

R657-10-27.  Waiting Period.
(1)  Any person who obtained a limited entry permit

valid for the current season may not apply for a permit for a
period of three seasons.

(2)  Any person who draws a limited entry permit for the
current season may not apply for a permit for a period of three
seasons.

(3)  Waiting periods are not incurred as a result of
purchasing harvest objective permits.

R657-10-28.  Application Procedure.
(1)  Applications are available through the division's

Internet address.
(2)(a)  Group applications are not accepted.  A person

may not apply more than once annually.
(b)  Applicants may select up to three management unit

choices when applying for limited entry cougar permits.
Management unit choices must be listed in order of
preference.

(3)(a)  Applications must be mailed by the date
published in the proclamation of the Wildlife Board for
taking and pursuing cougar.

(b)  If an error is found on the application, the applicant
may be contacted for correction.
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(c)  The division reserves the right to correct
applications.

(4)  Any person who applies for a hunt that occurs on
private land is responsible for obtaining written permission
from the landowner to access the property.  To avoid
disappointment and wasting the permit and fee if access is not
obtained, hunters should get written permission before
applying.  The division does not guarantee access and does
not have the names of landowners where hunts occur.

(5)  Only a resident may apply for or obtain a resident
permit and only a nonresident may apply for or obtain a
nonresident permit, except as provided in Section R657-10-
30.

(6)  To apply for a resident permit, a person must
establish residency at the time of purchase.

(7)  The posting date of the drawing shall be considered
the purchase date of a permit.

R657-10-29.  Fees.
The permit fees and handling fees must be paid pursuant

to Rule R657-42-8(5).

R657-10-30.  Drawing and Remaining Permits.
(1)  If permits remain after all choices have been

evaluated separately for residents and nonresidents, a second
evaluation shall be done allowing cross-over usage of
remaining resident and nonresident permit quotas.

(2)  Applicants will be notified by mail or e-mail of
drawing results on the date published in the proclamation of
the Wildlife Board for taking cougar.

(3)  Beginning on the date published in the proclamation
of the Wildlife Board for taking cougar, residents or
nonresidents may purchase any of the remaining permits.

(4)  Any limited entry cougar permit purchased after the
season opens is not valid until seven days after the date of
purchase.

(5)  Limited entry permits remaining after the drawing
may be obtained on a first-come, first-served basis as
provided in the proclamation of the Wildlife Board for taking
cougar.

(6)  Waiting periods do not apply to the purchase of
remaining limited entry permits after the drawing.  However,
waiting periods are incurred as a result of purchasing
remaining permits after the drawing.  Therefore, if a
remaining permit is purchased in the current year, waiting
periods will be in effect when applying for limited entry
permits in the drawing in following years.

(7)(a)  An applicant may withdraw their application for
the limited entry cougar permit drawing by the date published
in the proclamation of the Wildlife Board for taking cougar.

(b)  Handling fees and Utah hunting or combination
license fees will not be refunded.

(8)  An applicant may amend their application for the
limited entry cougar permit drawing by the date published in
the proclamation of the Wildlife Board for taking cougar.

R657-10-31.  Bonus Points.
(1)  A bonus point is awarded for:
(a)  a valid unsuccessful application when applying for a

limited entry permit in the cougar drawing; or
(b)  a valid application when applying for a bonus point

in the cougar drawing.
(2)  bonus points are awarded only to applicants eligible

to receive a limited entry cougar permit and consistent with
subsection (1).

(3)  The purchase of a harvest objective permit will not
affect bonus points.

(4)(a)  A person may apply for one cougar bonus point
each year, except a person may not apply in the drawing for

both a limited entry cougar permit and a cougar bonus point
in the same year.

(b)  A person may not apply for a bonus point if that
person is ineligible to apply for a permit.

(c)  Group applications will not be accepted when
applying for bonus points.

(5)(a)  Each applicant receives a random drawing
number for:

(i)  the current valid limited entry cougar application;
and

(ii)  each bonus point accrued.
(b)  The applicant will retain the lowest random number

for the drawing.
(6)(a)  Fifty percent of the permits for each hunt unit will

be reserved for applicants with bonus points.
(b)  Based on the applicant's first choice, the reserved

permits will be designated by a random drawing number to
eligible applicants with the greatest number of bonus points.

(c)  If reserved permits remain, the reserved permits will
be designated by random number to eligible applicants with
the next greatest number of bonus points.

(d)  The procedure in Subsection (c) will continue until
all reserved permits have been issued or no applications for
that hunt unit remain.

(e)  Any reserved permits remaining and any applicants
who were not selected for reserved permits will be returned to
the drawing.

(7)  Bonus points are forfeited if a person obtains a
limited entry cougar permit except as provided in Subsection
(7).

(8)  Bonus points are not forfeited if:
(a)  a person is successful in obtaining a Conservation

Permit; or
(b)  a person obtains a harvest objective cougar permit.
(9)  Bonus points are not transferable.
(10)  Bonus points are tracked using social security

numbers or Division-issued hunter identification numbers.

R657-10-32.  Harvest Objective General Information.
(1)  Harvest objective permits are valid only for the open

harvest objective management units and for the specified
seasons published in the proclamation of the Wildlife Board
for taking cougar.

(2)  Harvest objective permits are not valid in a specified
management unit after the harvest objective has been met for
that specified management unit.

R657-10-33.  Harvest Objective Permit Sales.
(1)  Harvest objective permits are available on a first-

come, first-served basis beginning on the date published in
the proclamation of the Wildlife Board for taking cougar.

(2)  Any cougar permit purchased after the season opens
is not valid until seven days after the date of purchase.

(3)  A person must possess a valid hunting or
combination license to obtain a Harvest objective permit.

R657-10-34.  Harvest Objective Unit Closures.
(1)  To hunt in a harvest objective unit, a hunter must

call 1-888-668-LION or visit the division's website to verify
that the cougar management unit is still open.  The phone line
and website will be updated each day by 12 noon.  Updates
become effective the following day thirty minutes before
official sunrise.

(2)  Harvest objective units are open to hunting until:
(a)  the cougar harvest objective for that unit is met; or
(b)  the end of the hunting season as provided in the

proclamation of the Wildlife Board for taking cougar.
(3)  Upon closure of a harvest objective unit, a hunter

may not take or pursue cougar except as provided in Section
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R657-10-25.

R657-10-35.  Harvest Objective Unit Reporting.
(1)  Any person taking a cougar with a harvest objective

permit must report to the division, within 48 hours, where the
cougar was taken and have a permanent tag affixed pursuant
to Section R657-10-15.

(2)  Failure to accurately report the correct harvest
objective management unit where the cougar was killed is
unlawful.

(3)  Any conviction for failure to accurately report, or
aiding or assisting in the failure to accurately report as
required in Subsection (1) shall be considered prima facie
evidence of a knowing, intentional or reckless violation for
purposes of permit suspension.

R657-10-36.  Wildlife Management Areas.
(1)  A person may not use motor vehicles on division-

owned wildlife management areas closed to motor vehicle use
during the winter without first obtaining written authorization
from the appropriate division regional office.

(2)  The division may, in its sole discretion, authorize
limited motor vehicle access to its wildlife management areas
closed to such use during the winter provided:

(a)  the person seeking access possesses a valid cougar
permit for the area;

(b)  motor vehicle access is necessary to effectively
utilize the cougar permit; and

(c)  motor vehicle access will not interfere with wintering
wildlife or wildlife habitat.

R657-10-37.  Poaching-Reported Reward Permits.
(1)  For purposes of this section, "successful

prosecution" means the screening and filing of charges for the
poaching incident.

(2)  Any person who provides information leading to
another person's arrest and successful prosecution for wanton
destruction of a cougar on a limited entry cougar unit, under
Section 23-20-4, may receive a permit from the division to
hunt cougar on the same limited-entry cougar unit where the
reported violation occurred, as provided in Subsection (3).

(3)(a)  The division may issue poaching-reported reward
permits only in limited-entry cougar units that have more that
10 total permits allocated.

(b)  The division may issue only one poaching-reported
reward permit per limited-entry cougar unit per year.

(4)(a)  The division may issue only one poaching-
reported reward permit for any one animal illegally taken.

(b)  No more than one poaching-reported reward permit
shall be issued to any one person per successful prosecution.

(c)  No more than one cougar poaching-reported reward
permit shall be issued to any one person in any one cougar
season.

(5)(a)  Poaching-reported reward permits may only be
issued to the person who provides the most pertinent
information leading to a successful prosecution.  Permits are
not transferrable.

(b)  If information is received from more than one
person, the director of the division shall make a determination
based on the facts of the case, as to which person provided the
most pertinent information leading to the successful
prosecution in the case.

(c)  The person providing the most pertinent information
shall qualify for the poaching-reported reward permit.

(6)  Any person who receives a poaching-reported
reward permit must possess a Utah hunting or combination
license and otherwise be eligible to hunt and obtain cougar
permits as provided in all rules and regulations of the Wildlife
Board and the Wildlife Resources Code.

KEY:  wildlife, cougar, game laws
October 22, 2008 23-14-18
Notice of Continuation August 21, 2006 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-11.  Taking Furbearers.
R657-11-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
the Wildlife Board has established this rule for taking
furbearers.

(2)  Specific dates, areas, number of permits, limits, and
other administrative details which may change annually are
published in the proclamation of the Wildlife Board for taking
furbearers.

R657-11-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-

2.
(2)  In addition:
(a) "Artificial cubby set" means any artificially

manufactured container with an opening on one end that
houses a trapping device.  Bait must be placed inside the
artificial cubby set at least eight inches from the opening.
Artificial cubby sets must be placed with the top of the
opening even with or below the bottom of the bait so that the
bait is not visible from above.

(b) "Bait" means any lure containing animal parts larger
than one cubic inch, or eight cubic inches if used in an
artificial cubby set, with the exception of white-bleached
bones with no hide or flesh attached.

(c) "Exposed bait" means bait which is visible from any
angle, except when used in an artificial cubby set.

(d)  "Fur dealer" means any individual engaged in,
wholly or in part, the business of buying, selling, or trading
skins or pelts of furbearers within Utah.

(e)  "Fur dealer's agent" means any person who is
employed by a resident or nonresident fur dealer as a buyer.

(f)  "Green pelt" means the untanned hide or skin of any
furbearer.

(g)  "Pursue" means to chase, tree, corner, or hold a
furbearer at bay.

(h)  "Scent" means any lure composed of material of less
than one cubic inch.

R657-11-3.  License, Permit and Tag Requirements.
(1)  A person who has a valid, current furbearer license

may take furbearers during the established furbearer seasons
published in the proclamation of the Wildlife Board for taking
furbearers.

(2)  A person who has a valid, current furbearer license
and valid bobcat permits may take bobcat during the
established bobcat season published in the proclamation of
the Wildlife Board for taking furbearers.

(3)  A person who has a valid, current furbearer license
and valid marten trapping permit may take marten during the
established marten season published in the proclamation of
the Wildlife Board for taking furbearers.

(4)  Any license, permit, or tag that is mutilated or
otherwise made illegible is invalid and may not be used for
taking or possessing furbearers.

R657-11-4.  Bobcat Permits.
(1)  Bobcat permits are only valid with a valid, current

furbearer license.
(2)  A person may obtain up to the number of bobcat

permits authorized each year by the Wildlife Board.  Permit
numbers shall be published in the proclamation of the
Wildlife Board for taking furbearers.

(3)  Bobcat permits will be available during the dates
published in the proclamation of the Wildlife Board for taking
furbearers and may be obtained by submitting an application
through the division's Internet address.

(4)  Bobcat permits are valid for the entire bobcat season.

R657-11-5.  Tagging Bobcats.
(1)  The pelt or unskinned carcass of any bobcat must be

tagged in accordance with Section 23-20-30.
(2)  The tag must remain with the pelt or unskinned

carcass until a permanent tag has been affixed.
(3)  Possession of an untagged green pelt or unskinned

carcass is prima facie evidence of unlawful taking and
possession.

(4)  The lower jaw of each bobcat taken must be
removed and tagged with the numbered jaw tag
corresponding to the number of the temporary possession tag
affixed to the hide.

R657-11-6.  Marten Permits.
(1)  A person may not trap marten or have marten in

possession without having a valid, current furbearer license
and a marten trapping permit in possession.

(2)  Marten trapping permits are available free of charge
from any division office.

(3)(a)  Applications for marten permits must contain the
applicant's full name, mailing address, phone number, and
valid, current furbearer license number.

(b)  Permit applications are accepted by mail or in
person at any regional division office.

R657-11-7.  Permanent Possession Tags for Bobcat and
Marten.

(1)  A person may not:
(a)  possess a green pelt or unskinned carcass from a

bobcat or marten that does not have a permanent tag affixed
after the Saturday following the close of the bobcat trapping
season and marten seasons;

(b)  possess a green pelt or the unskinned carcass of a
bobcat with an affixed temporary bobcat possession tag
issued to another person, except as provided in Subsections
(5) and (6); or

(b)  buy, sell, trade, or barter a green pelt from a bobcat
or marten that does not have a permanent tag affixed.

(2)  Bobcat and marten pelts must be delivered to a
division representative to have a permanent tag affixed and to
surrender the lower jaw.

(3)  Bobcat and marten pelts may be delivered to the
following division offices, by appointment only, during the
dates published in the proclamation of the Wildlife Board for
taking furbearers:

(a)  Cedar City - Regional Office;
(b)  Ogden - Regional Office;
(c)  Price - Regional Office;
(d)  Salt Lake City - Salt Lake Office;
(e)  Springville - Regional Office; and
(f)  Vernal - Regional Office.
(4)  There is no fee for permanent tags.
(5)  Bobcat and marten which have been legally taken

may be transported from an individual's place of residence by
an individual other than the fur harvester to have the
permanent tag affixed; bobcats must be tagged with a
temporary possession tag and accompanied by a valid
furbearer license belonging to the fur harvester.

(6)  Any individual transporting a bobcat or marten for
another person must have written authorization stating the
following:

(a)  date of kill;
(b)  location of kill;
(c)  species and sex of animal being transported;
(d)  origin and destination of such transportation;
(e)  the signature and furbearer license number of the fur

harvester;
(f)  the name of the individual transporting the bobcat or

marten; and
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(g)  the fur harvester's marten permit number if marten is
being transported.

(7)  Green pelts of bobcats and marten legally taken from
outside the state may not be possessed, bought, sold, traded,
or bartered in Utah unless a permanent tag has been affixed or
the pelts are accompanied by a shipping permit issued by the
wildlife agency of the state where the animal was taken.

(8)(a)  Fur harvesters taking marten are requested to
present the entire skinned carcass intact, including the lower
jaw, to the division in good condition when the pelt is
presented for tagging.

(b)  "Good condition" means the carcass is fresh or
frozen and securely wrapped to prevent decomposition so that
the tissue remains suitable for lab analysis.

R657-11-8.  Purchase of License by Mail.
A person may purchase a license by mail by sending the

following information to a division office:  full name,
complete mailing address, phone number, date of birth,
weight, height, sex, color of hair and eyes, Social Security
number, driver license number (if available), proof of
furharvester education certification, and fees.

R657-11-9.  Trap Registration Numbers.
(1)  For the purposes of this section, "owner" means the

person who has been issued a trap registration number, which
is permanently marked or affixed to the trapping device.

(2)  Each trapping device used to take furbearers must be
permanently marked or tagged with the trap registered number
of the owner.

(3)  No more than one trap registration number may be
on a trapping device.

(4) Trap registration numbers must be legible.
(5) Trap registration numbers are permanent and may be

obtained by mail or in person from any division office.
(6)  Applicants must include their full name, including

middle initial, and complete home address.
(7)  A registration fee of $10 must accompany the

request.  This fee is payable only once.
(8)  Each individual is issued only one trap registration

number.
(9)  Any person who has obtained a trap registration

number must notify the division within 30 days of any change
in address or the theft of traps.

R657-11-10.  Traps.
(1)  All long spring, jump, or coil spring traps must have

spacers on the jaws which leave an opening of at least 3/16 of
an inch when the jaws are closed, except;

(a)  rubber-padded jaw traps,
(b)  traps with jaw spreads less than 4.25 inches, and
(c)  traps that are not completely submerged under water

when set.
(2)  All snares, except those set in water or with a loop

size less than 3 inches in diameter, must be equipped with a
breakaway lock device that will release when any force
greater than 300 lbs. is applied to the loop.  Breakaway snares
must be fastened to an immovable object solidly secured to
the ground.  The use of drags is prohibited.

(3)  On the Green River, between Flaming Gorge Dam
and the Utah Colorado state line; and the Colorado River,
between the Utah Colorado state line and Lake Powell; and
the Escalante River, between Escalante and Lake Powell,
trapping within 100 yards of either side of these rivers,
including their tributaries from the confluences upstream 1/2
mile, is restricted to the following devices:

(a)  Nonlethal-set leg hold traps with a jaw spread less
than 5 1/8 inches, and nonlethal-set padded leg hold traps.
Drowning sets with these traps are prohibited.

(b)  Body-gripping, killing-type traps with body-gripping
area less than 30 square inches (i.e., 110 Conibear).

(c)  Nonlethal dry land snares equipped with a stop-lock
device that prevents it from closing to less than a six-inch
diameter.

(d)  Size 330, body-gripping, killing-type traps (i.e.
Conibear) modified by replacing the standard V-trigger
assembly with one top side parallel trigger assembly, with the
trigger placed within one inch of the side, or butted against
the vertical turn in the Canadian bend.

(4)  A person may not disturb or remove any trapping
device, except:

(a)  a person who possesses a valid, current furbearer
license, the appropriate permits or tags, and who has been
issued a trapper registration number, which is permanently
marked or affixed to the trapping device; or

(b)  peace officers in the performance of their duties; or
(c)  as provided in Subsection (6).
(5)  A person may not kill or remove wildlife caught in

any trapping device, except:
(a)  a person who possesses a valid, current furbearer

license, the appropriate permits or tags, and who has been
issued a trapper registration number, which is permanently
marked or affixed to the trapping device; or

(b)  as provided in Subsection (6).
(6)  For the purposes of this section, "owner" means the

person who has been issued a trap registration number, which
is permanently marked or affixed to the trapping device.

(7)  A person, other than the owner, may possess, disturb
or remove a trapping device; or possess, kill or remove
wildlife caught in a trapping device provided:

(a)  the person possesses a valid, current furbearer
license, the appropriate permits or tags; and

(b)  has obtained written authorization from the owner of
the trapping device stating the following:

(i)  date written authorization was obtained;
(ii)  name and address of the owner;
(iii) owner's trap registration number;
(iv)  the name of the individual being given

authorization;
(v)  signature of owner.
(8)  The owner of any trapping device, providing written

authorization to another person under Subsection (6), shall be
strictly liable for any violations of this proclamation resulting
from the use of the trapping device by the authorized person.

(9)  The owner of any trapping device, providing written
authorization to another person under Subsection (6), must
keep a record of all persons obtaining written authorization
and furnish a copy of the record upon request from a
conservation officer.

(10)(a)  A person may not set any trap or trapping device
on posted private property without the landowner's
permission.

(b)  Any trap or trapping device set on posted property
without the owner's permission may be sprung by the
landowner.

(c)  Wildlife officers should be informed as soon as
possible of any illegally set traps or trapping devices.

(11)  Peace officers in the performance of their duties
may seize all traps, trapping devices, and wildlife used or held
in violation of this rule.

(12)  A person may not possess any trapping device that
is not permanently marked or tagged with that person's
registered trap number while engaged in taking wildlife.

(13)  All traps and trapping devices must be checked and
animals removed at least once every 48 hours, except;

(a)  killing traps striking dorso-ventrally,
(b)  drowning sets, and
(c)  lethal snares that are set to capture on the neck, that
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have a nonrelaxing lock, without a stop, and are anchored to
an immoveable object; which must be checked every 96
hours.

(14)  A person may not transport or possess live
protected wildlife.  Any animal found in a trap or trapping
device must be killed or released immediately by the trapper.

R657-11-11.  Use of Bait.
(1)  A person may not use any protected wildlife or their

parts, except for white-bleached bones with no hide or flesh
attached, as bait or scent; however, parts of legally taken
furbearers and nonprotected wildlife may be used as bait.

(2)  Traps or trapping devices may not be set within 30
feet of any exposed bait.

(3)  A person using bait is responsible if it becomes
exposed for any reason.

(4)  White-bleached bones with no hide or flesh attached
may be set within 30 feet of traps.

R657-11-12.  Accidental Trapping.
(1)(a)  Any bear, bobcat, cougar, fisher, marten, otter,

wolverine, any furbearer trapped out of season, or other
protected wildlife accidentally caught in a trap must be
released unharmed.

(b)  Written permission must be obtained from a division
representative to remove the carcass of any of these species
from a trap.

(c)  The carcass remains the property of the state and
must be turned over to the division.

(2)  All incidents of accidental trapping of any of these
animals must be reported to the division within 48 hours.

(3)  Black-footed ferret, lynx and wolf are protected
species under the Endangered Species Act.  Accidental
trapping or capture of these species must be reported to the
division within 48 hours.

R657-11-13.  Methods of Take and Shooting Hours.
(1)  Furbearers, except bobcats, may be taken by any

means, excluding explosives, poisons, and crossbows, or as
otherwise provided in Section 23-13-17.

(2)  Bobcats may be taken only by shooting, trapping, or
with the aid of dogs as provided in Section R657-11-26.

(3)  Marten may be taken only with an elevated, covered
set in which the maximum trap size shall not exceed 1 1/2
foothold or 160 Conibear.

(4)  Taking furbearers by shooting or with the aid of
dogs is restricted to one-half hour before sunrise to one-half
hour after sunset, except as provided in Section 23-13-17.

(5)  A person may not take any wildlife from an airplane
or any other airborne vehicle or device or any motorized
terrestrial or aquatic vehicle, including snowmobiles and
other recreational vehicles.

R657-11-14.  Spotlighting.
(1)  Except as provided in Subsection (3):
(a)  a person may not use or cast the rays of any

spotlight, headlight, or other artificial light to locate protected
wildlife while having in possession a firearm or other weapon
or device that could be used to take or injure protected
wildlife; and

(b)  the use of a spotlight or other artificial light in a
field, woodland, or forest where protected wildlife are
generally found is prima facie evidence of attempting to
locate protected wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in

accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

(3)  The provisions of this section do not apply to the use
of an artificial light when used by a trapper to illuminate his
path and trap sites for the purpose of conducting the required
trap checks, provided that:

(a)  any artificial light must be carried by the trapper;
(b)  a motor vehicle headlight or light attached to or

powered by a motor vehicle may not be used; and
(c)  while checking traps with the use of an artificial

light, the trapper may not occupy or operate any motor
vehicle.

(4)  Spotlighting may be used to hunt coyote, red fox,
striped skunk, or raccoon where allowed by a county
ordinance enacted pursuant to Section 23-13-17.

(5)  The ordinance shall provide that:
(a)  any artificial light used to spotlight coyote, red fox,

striped skunk, or raccoon must be carried by the hunter;
(b)  a motor vehicle headlight or light attached to or

powered by a motor vehicle may not be used to spotlight the
animal; and

(c)  while hunting with the use of an artificial light, the
hunter may not occupy or operate any motor vehicle.

(6)  For purposes of the county ordinance, "motor
vehicle" shall have the meaning as defined in Section 41-6-1.

(7)  The ordinance may specify:
(a)  the time of day and seasons when spotlighting is

permitted;
(b)  areas closed or open to spotlighting within the

unincorporated area of the county;
(c)  safety zones within which spotlighting is prohibited;
(d)  the weapons permitted; and
(e)  penalties for violation of the ordinance.
(8)(a)  A county may restrict the number of hunters

engaging in spotlighting by requiring a permit to spotlight
and issuing a limited number of permits.

(b)  A fee may be charged for a spotlighting permit.
(9)  A county may require hunters to notify the county

sheriff of the time and place they will be engaged in
spotlighting.

(10)  The requirement that a county ordinance must be
enacted before a person may use spotlighting to hunt coyote,
red fox, striped skunk, or raccoon does not apply to:

(a)  a person or his agent who is lawfully acting to
protect his crops or domestic animals from predation by those
animals; or

(b)  an animal damage control agent acting in his official
capacity under a memorandum of agreement with the
division.

R657-11-15.  Use of Dogs.
(1)  Dogs may be used to take furbearers only from one-

half hour before sunrise to one-half hour after sunset and only
during the prescribed open seasons.

(2)  The owner and handler of dogs used to take or
pursue a furbearer must have a valid, current furbearer license
in possession while engaged in taking furbearers.

(3)  When dogs are used in the pursuit of furbearers, the
licensed hunter intending to take the furbearer must be
present when the dogs are released and must continuously
participate in the hunt thereafter until the hunt is completed.

R657-11-16.  State Parks.
(1)  Taking any wildlife is prohibited within the

boundaries of all state park areas except those designated by
the Division of Parks and Recreation in Section R651-614-4.

(2)  Hunting with a rifle, handgun, or muzzleloader on
park areas designated open is prohibited within one mile of
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all park facilities including buildings, camp or picnic sites,
overlooks, golf courses, boat ramps, and developed beaches.

(3)  Hunting with shotguns and archery equipment is
prohibited within one quarter mile of the above stated areas.

R657-11-17.  Transporting Furbearers.
(1)(a)  A person who has obtained the appropriate

license and permit may transport green pelts of furbearers.
Additional restrictions apply for taking bobcat and marten as
provided in Section R657-11-6.

(b)  A registered Utah fur dealer or that person's agent
may transport or ship green pelts of furbearers within Utah.

(2)  A furbearer license is not required to transport red
fox or striped skunk.

R657-11-18.  Exporting Furbearers from Utah.
(1)  A person may not export or ship the green pelt of

any furbearer from Utah without first obtaining a valid
shipping permit from a division representative.

(2)  A furbearer license is not required to export red fox
or striped skunk from Utah.

R657-11-19.  Sales.
(1)  A person with a valid furbearer license may sell,

offer for sale, barter, or exchange only those species that
person is licensed to take, and which were legally taken.

(2)  Any person who has obtained a valid fur dealer or
fur dealer's agent certificate of registration may engage in,
wholly or in part, the business of buying, selling, or trading
green pelts or parts of furbearers within Utah.

(3)  Fur dealers or their agents and taxidermists must
keep records of all transactions dealing with green pelts of
furbearers.

(4)  Records must state the following:
(a)  the transaction date; and
(b)  the name, address, license number, and tag number

of each seller.
(5)  A receipt containing the information specified in

Subsection (4) must be issued whenever the ownership of a
pelt changes.

(6)(a)  A person may possess furbearers and tanned hides
legally acquired without possessing a license, provided proof
of legal ownership or possession can be furnished.

(b)  A furbearer license is not required to sell or possess
red fox or striped skunk or their parts.

R657-11-20.  Wasting Wildlife.
(1)  A person may not waste or permit to be wasted or

spoiled any protected wildlife or their parts as provided in
Section 23-20-8.

(2)  The skinned carcass of a furbearer may be left in the
field and does not constitute waste of wildlife.

R657-11-21.  Depredation by Badger, Weasel, and Spotted
Skunk.

(1)  Badger, weasel, and spotted skunk may be taken
anytime without a license when creating a nuisance or causing
damage, provided the animal or its parts are not sold or
traded.

(2)  Red fox and striped skunk may be taken any time
without a license.

R657-11-22.  Depredation by Bobcat.
(1)  Depredating bobcats may be taken at any time by

duly appointed animal damage control agents, supervised by
the animal damage control program, while acting in the
performance of their assigned duties and in accordance with
procedures approved by the division.

(2)  A livestock owner or his employee, on a regular

payroll and not hired specifically to take furbearers, may take
bobcats that are molesting livestock.

(3)  Any bobcat taken by a livestock owner or his
employee must be surrendered to the division within 72
hours.

R657-11-23.  Depredation by Beaver.
(1)  Beaver doing damage may be taken or removed

during closed seasons.
(2)  A permit to remove damaging beaver must first be

obtained from a division office or conservation officer.

R657-11-24.  Survey.
Each permittee who is contacted for a survey about their

furbearer harvesting experience should participate in the
survey regardless of success.  Participation in the survey helps
the division evaluate population trends, harvest success and
collect other valuable information.

R657-11-25.  Prohibited Species.
(1)(a)  A person may not take black-footed ferret, fisher,

lynx, otter, wolf, or wolverine.
(b)  Accidental trapping or capture of any of these

species must be reported to the division within 48 hours.

R657-11-26.  Season Dates and Bag Limits.
Season dates, bag limits, and areas with special

restrictions are published annually in the proclamation of the
Wildlife Board for taking furbearers.

R657-11-27.  Applications for Trapping on State
Waterfowl Management Areas.

(1)  Applications for trapping on state waterfowl
management areas are available from the division offices, and
from waterfowl management superintendents.

(2)  Applications must be received in the mail no later
than 5 p.m. on the date published in the proclamation of the
Wildlife Board for taking furbearers.  Applications completed
incorrectly or received after the date published in the
proclamation of the Wildlife Board for taking furbearers will
be rejected.

(3)  Application must be sent to the Wildlife
Management section in the Salt Lake division office.

(4)(a)  Trappers may apply for only one permit on only
one management area in any 12 month period.

(b)  Up to three trappers may apply as a group for a
single permit.

(c)  None of the group applicants may apply for any
other area.

(5)(a)  Only the trapper or trappers specified on the
application may trap on the waterfowl management area.

(b)  Violation of this section is cause for forfeiture of all
trapping privileges on management areas for that trapping
year.

(6)  Areas open to trapping, trapping fees, and number of
permits for individual areas are available at division offices or
by contacting the waterfowl management area superintendents
during the application period.

(7)(a)  If the number of applications received exceeds the
number of permits available, a drawing will be held.
Applicants shall be notified by mail of drawing results.

(b)  This drawing will determine successful applicants
and alternates.

(8)  Trapping dates and species that may be trapped shall
be determined by the waterfowl management area
superintendent.

(9)  All trappers must trap under the supervision of the
waterfowl management area superintendent.
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R657-11-28.  Fees.
(1)  Upon payment of trapping fees, successful applicants

are granted trapping rights for management areas.
(2)  If a successful applicant fails to make full payment

within ten days after the drawing, an alternate trapper will be
selected.

(3)  Permits are not valid until signed by the
superintendent in charge of the area to be trapped.

R657-11-29.  Vehicle Travel.
Vehicle travel is restricted to developed roads.  However,

written permission for other travel may be obtained from the
waterfowl management area superintendent.

R657-11-30.  Trapping Hours.
Traps may be tended only between one-half hour before

official sunrise to one-half hour after official sunset.

R657-11-31.  Responsibility of Trappers.
(1)  All trappers are directly responsible to the waterfowl

management area superintendent.
(2)  Violation of management or trapping rules,

including failure to return a trapping permit within five days
of cessation of trapping activities, or failure to properly trap
an area, as determined and recommended by the
superintendent, may be cause for cancellation of trapping
privileges, existing and future, on all waterfowl management
areas.

R657-11-32.  Closed Area.
Davis County - Trapping is allowed only on the dates

published in the proclamation of the Wildlife Board for taking
furbearers, on those lands administered by the state lying
along the eastern shore of the Great Salt Lake, commonly
known as the Layton-Kaysville marshes.  In addition, there
may be a portion of the above stated area that is closed to
trapping.  This area will be posted and marked.

R657-11-33.  Wildlife Management Areas.
(1)  A person may not use motor vehicles on division-

owned wildlife management areas closed to motor vehicle use
without first obtaining written authorization from the
appropriate division regional office.

(2)  For purposes of coyote trapping, the division may, in
its sole discretion, authorize limited motor vehicle access to
its wildlife management areas closed to such use provided the
motor vehicle access will not interfere with wildlife or
wildlife habitat.

KEY:  wildlife, furbearers, game laws, wildlife law
October 22, 2008 23-14-18
Notice of Continuation August 24, 2005 23-14-19

23-13-17
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R657.  Natural Resources, Wildlife Resources.
R657-60.  Aquatic Invasive Species Interdiction.
R657-60-1.  Purpose and Authority.

(1)  The purpose of this rule is to define procedures and
regulations designed to prevent and control the spread of
aquatic invasive species within the State of Utah.

(2)  This rule is promulgated pursuant to authority
granted to the Wildlife Board in Sections 23-27-401, 23-14-
18, and 23-14-19.

R657-60-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-

2 and 23-27-101.
(2)  In addition:
(a)  "Conveyance" means a terrestrial or aquatic vehicle,

including a vessel, or a vehicle part that may carry or contain
a Dreissena mussel.

(b)  "Decontaminate" means to:
(i)  Self-decontaminate equipment or a conveyance that

has been in an infested water in the previous 30 days by:
(A)  removing all plants, fish, mussels and mud from the

equipment or conveyance;
(B)  draining all water from the equipment or

conveyance, including water held in ballast tanks, bilges,
livewells, and motors; and

(C)  drying the equipment or conveyance for no less than
7 days in June, July and August;18 days in September,
October, November, March, April and May; 30 days in
December, January and February; or expose the equipment or
conveyance to sub-freezing temperatures for 72 consecutive
hours; or

(ii)  Professionally decontaminate equipment or a
conveyance that has been in an infested water in the previous
30 days by:

(A)  Using a professional decontamination service
approved by the division to apply scalding water (140 degrees
Fahrenheit) to completely wash the equipment or conveyance
and flush any areas where water is held, including ballast
tanks, bilges, livewells, and motors.

(c)  "Dreissena mussel" means a mussel of the genus
Dreissena at any life stage, including a zebra mussel, a quagga
mussel and a Conrad's false mussel.

(d)  "Controlling entity" means the owner, operator, or
manager of a water body, facility, or a water supply system.

(e)  "Equipment" means an article, tool, implement, or
device capable of carrying or containing water or Dreissena
mussel.

(f)  "Facility" means a structure that is located within or
adjacent to a water body

(g)  "Infested water" includes all the following:
(i)  lower Colorado River between Lake Mead and the

Gulf of California;
(ii)  Lake Granby, Colorado;
(iii)  Lake Mead in Nevada and Arizona;
(iv)  Lake Mohave in Nevada and Arizona;
(v)  Lake Havasu in California and Arizona;
(vi)  Lake Pueblo in Colorado;
(vii)  Lake Pleasant in Arizona;
(viii)  San Justo Reservoir in California;
(ix)  Southern California inland waters in Orange,

Riverside, San Diego, Imperial, and San Bernardino counties;
(x)  coastal and inland waters east of the100th Meridian

in North America; and
(xi)  other waters established by the Wildlife Board and

published on the DWR website.
(h)  "Vessel" means every type of watercraft used or

capable of being used as a means of transportation on water.
(i)  "Water body" means natural or impounded surface

water, including a stream, river, spring, lake, reservoir, pond,

wetland, tank, and fountain.
(j)  "Water supply system" means a system that treats,

conveys, or distributes water for irrigation, industrial,
wastewater treatment, or culinary use, including a pump,
canal, ditch or, pipeline.

(i)  "Water supply system" does not included a water
body.

R657-60-3.  Possession of Dreissena Mussels.
(1)  Except as provided in Subsections R657-60-3(2) and

R657-60-5(2), a person may not possess, import, ship, or
transport any Dreissena mussel.

(2)  Dreissena mussels may be imported into and
possessed within the state of Utah with prior written approval
of the Director of the Division of Wildlife Resources or a
designee.

R657-60-4.  Reporting of Invasive Species Required.
(1)  A person who discovers a Dreissena mussel within

this state or has reason to believe a Dreissena mussel may
exist at a specific location shall immediately report the
discovery to the division.

(2)  The report shall include the following information:
(a)  location of the Driessena mussels;
(b)  date of discovery;
(c)  identification of any conveyance or equipment in

which mussels may be held or attached; and
(d)  identification of the reporting party with their

contact information.
(3)  The report shall be made in person or in writing:
(a)  at any division regional or headquarters office or;
(b)  to the division's toll free hotline at 1-800-662-3337;

or
( c )   o n  t h e  d i v i s i o n ' s  we b s i t e  a t

www.wildlife.utah.gov/law/hsp/pf.php.

R657-60-5.  Transportation of Equipment and
Conveyances That Have Been in Infested Waters.

(1)  The owner, operator, or possessor of any equipment
or conveyance that has been in an infested water shall:

(a)  immediately drain all water from the equipment or
conveyance at the take out site, including water held in ballast
tanks, bilges, livewells, motors, and other areas of
containment; and

(b)  immediately inspect the interior and exterior of the
equipment or conveyance at the take out site for the presence
of Dreissena mussels.

(2)  If all water in the equipment or conveyance is
drained and the inspection undertaken pursuant to Subsection
(1)(b) reveals the equipment and conveyance are free from
mussels or shelled organisms, fish, plants and mud, the
equipment and conveyance may be transported in or through
the state directly from the take out site to the location where it
will be:

(a)  professionally decontaminated; or
(b)  stored and self-decontaminated.
(3)  If all the water in the equipment or conveyance is

not drained or the inspection undertaken pursuant to
Subsection (1)(b) reveals the equipment or conveyance has
attached mussels or shelled organisms, fish, plants, or mud,
the equipment and conveyance shall not be moved from the
take out site until the division is contacted and written or
electronic authorization received to move the equipment or
conveyance to a designated location for professional
decontamination.

(4)  A person shall not place any equipment or
conveyance that has been in an infested water in the previous
30 days into any other water body or water supply system in
the state without first decontaminating the equipment or
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conveyance.

R657-60-6.  Certification of Decontamination.
(1)  The owner, operator or possessor of a vessel desiring

to launch on a water body in Utah must:
(a)  verify the vessel and any launching device have not

been in an infested water in the previous 30 days; or
(b)  certify the vessel and launching device have been

decontaminated.
(2)  Certification of decontamination is satisfied by:
(a)  previously completing self-decontamination since

the vessel and launching device were last in an infested water
and completely filling out and dating a decontamination
certification form which can be obtained from the division; or

(b)  providing a signed and dated certificate by a division
approved professional decontamination service verifying the
vessel and launching device were professionally
decontaminated since the vessel and launching device were
last in an infested water.

(3)  Both the decontamination certification form and the
professional decontamination certificate, where applicable,
must be signed and placed in open view in the window of the
launching vehicle prior to launching or placing the vessel in a
body of water.

(4)  It is unlawful under Section 76-8-504 to knowing
falsify a decontamination certification form.

R657-60-7.  Wildlife Board Designations of Infested
Waters.

(1)  The Wildlife Board may designate a geographic area,
water body, facility, or water supply system as infested with
Dreissena mussels pursuant to Section 23-27-102 and 23-27-
401 without taking the proposal to or receiving
recommendations from the regional advisory councils.

R657-60-8.  Closure Order for a Water Body, Facility, or
Water Supply System.

(1)(a)  If the division detects or suspects a Dreissena
mussel is present in a water body, facility, or water supply
system, the division director or designee may, with the
concurrence of the executive director, issue an order closing
the water body, facility, or water supply system to the
introduction or removal of conveyances or equipment.

(b)  The director shall consult with the controlling entity
of the water body, facility, or water supply system when
determining the scope, duration, level and type of closure that
will be imposed in order to avoid or minimize disruption of
economic and recreational activities.

(2)(a)  A closure order issued pursuant to Subsection (1)
shall be in writing and identify the:

(i)  water body, facility, or water supply system subject
to the closure order;

(ii)  nature and scope of the closure or restrictions;
(iii)  reasons for the closure or restrictions;
(iv)  conditions upon which the order may be terminated

or modified; and
(v)  sources for receiving updated information on the

status of infestation and closure order.
(b)  The closure order shall be mailed, electronically

transmitted, or hand delivered to:
(i)  the controlling entity of the water body, facility, or

water supply system; and
(ii)  any governmental agency or private entity known to

have economic, political, or recreational interests significantly
impacted by the closure order; and

(iii)  any person or entity requesting a copy of the order.
(c)  The closure order or its substance shall further be:
(i)  posted on the division's web page; and
(ii)  published in a newspaper of general circulation in

the state of Utah or the affected area.
(3)  If a closure order lasts longer than seven days, the

division shall provide the controlling entity and post on its
web page a written update every 10 days on its efforts to
address the Dreissena mussel infestation.

(a)  The 10 day update notice cycle will continue for the
duration of the closure order.

(4)(a)  Notwithstanding the closure authority in
Subsection (1), the division may not unilaterally close or
restrict a water supply system infested with Dreissena mussels
where the controlling entity has prepared and implemented a
control plan in cooperation with the division that effectively
eradicates or controls the spread of Dreissena mussels from
the water supply system.

(b)  The control plan shall comply with the requirements
in R657-60-9.

R657-60-9.  Control Plan Required.
(1)  The controlling entity of a water body, facility, or

water supply system may develop and implement a control
plan in cooperation with the division prior to infestation
designed to:

(a)  avoid the infestation of Dreissena mussels; and
(b)  control or eradicate an infestation of Dreissena

mussels that might occur in the future.
(2)  A pre-infestation control plan developed consistent

with the requirements in Subsection (3) and approved by the
division will eliminate or minimize the duration and impact of
a closure order issued pursuant to Section 23-27-303 and
R657-60-8.

(3)  Upon detection of a Dreissena mussel and issuance
of a division closure order involving a water body, facility, or
water supply system without an approved control plan, the
controlling entity shall cooperate with the division in
developing and implementing a control plan to address the:

(a)  scope and extent of the infestation;
(b)  actions proposed to control the pathways of spread

of the infestation;
(c)  actions proposed to control or eradicate the

infestation;
(d)  methods to decontaminate the water body, facility,

or water supply system, if possible;
(e)  actions required to systematically monitor the level

and extent of the infestation; and
(f)  requirements and methods to update and revise the

plan with scientific advances.
(4)  Any post-infestation control plan prepared pursuant

to Subsection (3)  shall be approved by the Division before
implementation.

R657-60-10.  Procedure for Establishing a Memorandum
of Understanding with the Utah Department of
Transportation.

(1)  The division director or designee shall negotiate an
agreement with the Utah Department of Transportation for
use of ports of entry for detection and interdiction of
Dreissena Mussels illegally transported into and within the
state. Both the Division of Wildlife Resources and the
Department of Transportation must agree upon all aspects of
Dreissena Mussel interdiction at ports of entry.

(2)  The Memorandum shall include the following:
(a)  methods and protocols for reimbursing the

department for costs associated with Dreissena Mussel
interdiction;

(b)  identification of ports of entry suitable for
interdiction operations;

(c)  identification of locations at a specific port of entry
suitable for interdiction operations;

(d)  methods and protocols for disposing of wastewater
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associated with decontamination of equipment and
conveyances;

(e)  dates and time periods suitable for interdiction
efforts at specific ports of entry;

(f)  signage notifying motorists of the vehicles that must
stop at the port of entry for inspection;

(g)  priorities of use during congested periods between
the department's port responsibilities and the division's
interdiction activities;

(h)  methods for determining the length, location and
dates of interdiction;

(i)  training responsibilities for personnel involved in
interdiction activities; and

(j)  methods for division regional personnel to establish
interdiction efforts at ports within each region.

R657-60-11.  Penalty for Violation.
A violation of any provision of this rule is punishable as

provided in Section 23-13-11.

KEY:  fish, wildlife, wildlife law
October 22, 2008 23-27-401

23-14-18
23-14-19
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R671.  Pardons (Board of), Administration.
R671-509.  Parole Progress / Violation Reports.
R671-509-1.  Progress / Violation Reports.

A parole agent or other representative of the Department
of Corrections shall submit to the Board a parole progress /
violation report when an incident occurs that constitutes cause
to modify the conditions of or revoke parole.

Examples of incidents which shall be reported to the
Board via a parole progress / violation report are:

a.  Conviction of any misdemeanor or felony.
b.  Significant violations of the general or special

conditions of parole.
c.  An incident which results in the parole agent placing

the parolee in jail, under arrest, in detainment, or other
conditions or incidents which result in the parolee being
denied liberty.

These reported parole violations shall be investigated
and all incident report(s) along with a recommended course of
action submitted to the Board within 72 hours of confinement
or seven (7) days from the date of the violation.  The report
shall advise the Board of a parolee's adjustment and provide
reasons for modification of the parole agreement conditions.
Police reports, court orders, and waivers of personal
appearance from parolees shall be attached when applicable.

KEY:  parole, incidents
October 13, 2008 77-27-11
Notice of Continuation July 3, 2008
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R671.  Pardons (Board of), Administration.
R671-510.  Evidence for Issuance of Warrants.
R671-510-1.  Evidence for Issuance of Warrants.

Warrants shall be issued only upon a showing that there
is probable cause to believe that a parole violation has
occurred.

A certified Warrant Request shall be submitted by the
parole agent setting forth reasons to believe that the named
parolee committed specific parole violations.  The request
may be accompanied by supporting documentation such as
police reports, incident reports, and judgment and
commitment orders.  Upon approval of the request by the
Board, a Warrant of Arrest shall be issued to arrest, detain,
and return to actual custody the parolee named therein.

R671-510-2.  Warrant Request.
Warrant requests shall include:
a.  the name of the parolee, offender number, and date of

birth;
b.  the nature of the allegations that justify possible

revocation of parole;
c.  the elements substantiating probable cause for each

allegation which should include how, when, where, and what
occurred;

d.  the condition of the parole agreement that the parolee
is alleged to have violated, along with the date and location
where the violation occurred;

e.  the legible name, signature, and telephone number of
the parole officer and supervisor;

f.  the fax cover sheet will include the phone number or
numbers where the reporting agent can be contacted if
needed.

R671-510-3.  Background Information.
The agent will also give the Board background

information about the parolee, including overall status,
adjustment to parole, and any other information requested in
the warrant request form, which the Board shall promulgate.
The background information shall accompany the warrant
request if it can be completed in time.  If it cannot be
completed by the time the warrant is submitted, the agent
shall send it to the Board, and the parolee, within seven (7)
days after issuance of the warrant.

R671-510-4.  Update Information.
Once the parolee is detained on the Board warrant, the

agent will track the case and notify the Board of updates. No
less than seven (7) days prior to the hearing, the agent will
send to the Board all updated allegations and
recommendations and any other information needed to ensure
that full information regarding allegations and general parole
performance is in the file prior to the hearing. The agent will
also serve updated allegations and disclose general
information to the incarcerated parolee no less than seven (7)
days prior to the parole violation hearing.

At its discretion, the Board may dismiss the allegation(s)
if the update information is not received in a timely manner.

KEY:  warrants, parole, probable cause
October 13, 2008 77-27-11
Notice of Continuation July 3, 2008
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R671.  Pardons (Board of), Administration.
R671-512.  Execution of the Warrant.
R671-512-1.  Execution of the Warrant.

When the agent executes the warrant, or as soon
thereafter as possible, the agent shall provide the parolee
copies of the warrant and the warrant request.  At the same
time, the agent shall also provide the parolee with a Notice
Regarding Parole Allegations, a Challenge to Probable Cause
Determination, an Affidavit of Waiver and Plea of Guilt, and
Waiver of Time.

KEY:  parole, warrants
October 13, 2008 77-27-11
Notice of Continuation July 3, 2008 77-27-27

77-27-28
77-27-29
77-27-30
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R671.  Pardons (Board of), Administration.
R671-514.  Waiver and Pleas of Guilt.
R671-514-1.  Waiver and Pleas of Guilt.

After executing the warrant, the agent shall tell the
parolee of the opportunity to plead guilty to any or all of the
allegations against him and that such a plea waives the right
to a revocation and evidentiary hearing on that allegation.

R671-514-2.  Guilty Pleas.
If the parolee wishes to plead guilty, the agent shall

provide a copy of the Affidavit of Waiver and Plea of Guilt.
If the parolee is functionally illiterate, or suffers from a
mental disability the agent shall explain the contents of the
affidavit and waiver.  If the agent believes the parolee is
unable to understand the affidavit and waiver and appreciate
the consequences of signing it for any other reason, the agent
shall not execute the Waiver and the agent shall promptly
inform the Board, which may assign counsel to the parolee or
take any other action that will assist the parolee to understand
his rights.

R671-514-3.  Multiple Pleas.
A parolee may plead guilty to some of the allegations

and plead not guilty to others. The Board may decide to
dismiss the allegations to which the parolee pled not guilty
and make a disposition based solely on the pleas of guilt.  If
the Board chooses to make a disposition based solely on pleas
of guilt, it need not hold either an evidentiary or parole
revocation hearing.  However, at its discretion the Board may
schedule a special appearance hearing, or parole rehearing, to
ask the parolee questions or listen to victim testimony.

R671-514-4.  Entry of Pleas at Anytime.
A parolee may enter a plea of guilt at anytime.  If the

parolee pleads guilty at the revocation or evidentiary hearing,
the hearing officer shall explain to the parolee the rights he is
surrendering and receive an admission and plea on the record.
Notwithstanding pleas of guilt, offenders are highly
encouraged to attend their hearing.

R671-514-5.  Acceptance of Pleas.
If the parolee pleads guilty to all the allegations, the

Board may accept the plea(s) and take any action it considers
appropriate for disposition. The Board need not hold a parole
revocation or evidentiary hearing.  However, the Board may
schedule a special appearance hearing, or parole rehearing, to
ask the parolee questions or listen to victim testimony if doing
so would assist it in making an appropriate disposition.

KEY:  parole, allegations, pleas
October 13, 2008 77-27-9
Notice of Continuation July 3, 2008 77-27-11
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R671.  Pardons (Board of), Administration.
R671-515.  Timeliness of Parole Revocation Hearings.
R671-515-1.  Timeliness of Parole Revocation Hearings.

A Parole Revocation Hearing shall be conducted within
30 days after detention in a state prison unless the parolee
expressly waives the hearing in writing, or unless the Board
finds good cause to continue the hearing.

R671-515-2.  Detained in Another State.
If a parolee is detained in another state on a Utah Board

warrant or on a new offense, a parole revocation hearing
should be conducted within thirty (30) days from the parolee's
return to the State of Utah.  When the only hold on a parolee
is a Utah Board warrant, then the parolee must be returned as
soon as is practical after affording the parolee all rights.

R671-515-3.  Exceed Time Period for Good Cause.
The Board may for good cause upon a motion by the

parolee or the Department of Corrections, or upon its own
motion, exceed the time periods established in subsection (2).
The time limitations in these rules are discretionary, not
mandatory.  A motion to dismiss a revocation based on failure
to meet time limits will be granted only if the failure has
substantially prejudiced the parolee's defense.

KEY:  parole, timeliness, good cause
October 13, 2008 76-3-202
Notice of Continuation July 3, 2008
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R671.  Pardons (Board of), Administration.
R671-516.  Parole Revocation Hearings.
R671-516-1.  Allegations.

At the hearing, the hearing officer shall inform the
parolee of the allegations against him and take his plea on the
record.

R671-516-2.  All Guilty Pleas.
If the parolee pleads guilty to all the allegations, the

hearing officer shall proceed directly to disposition.  The
parolee shall present any reasons for mitigation.  If present,
the parole agent or representative of the Department of
Corrections may discuss reasons for aggravation or mitigation
and recommend a disposition.  Notwithstanding the
submission of guilty pleas, offenders are highly encouraged to
attend their hearing.

R671-516-3.  Not Guilty Pleas.
If the parolee pleads not guilty to any allegation, the

Board shall either schedule an evidentiary hearing on the
allegation or dismiss it as soon as practical.  See also Utah
Admin. Code R671-514, Waiver and Pleas of Guilt.

R671-516-4.  Insufficient Evidence.
If the hearing officer believes there is insufficient

evidence to justify an evidentiary hearing, the matter shall be
promptly routed to a the Board.  If a majority of the Board
agrees, the warrant shall be withdrawn and the parolee
released from custody.

KEY:  parole, revocation, hearings
October 13, 2008 77-27-5
Notice of Continuation July 3, 2008 77-27-9

77-27-11
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R686.  Professional Practices Advisory Commission,
Administration.
R686-100.  Professional Practices Advisory Commission,
Rules of Procedure:  Complaints and Hearings.
R686-100-1.  Definitions.

A.  "Allegation of misconduct" means a written or oral
report alleging that an educator has engaged in
unprofessional, criminal, or incompetent conduct; is unfit for
duty; has lost his license in another state due to revocation or
suspension, or through voluntary surrender or lapse of a
license in the face of a claim of misconduct; or has committed
some other violation of standards of ethical conduct,
performance, or professional competence.

B.  "Applicant for a license" means a person seeking a
new license or seeking reinstatement of an expired,
surrendered, suspended, or revoked license.

C.  "Board" means the Utah State Board of Education.
D.  "Chair" means the Chair of the Commission.
E.  "Commission" means the Utah Professional Practices

Advisory Commission (UPPAC) as defined and authorized
under Section 53A-6-301 et seq.

F.  "Complaint" means a written allegation or charge
against an educator.

G.  "Complainant" means the Utah State Office of
Education.

H.  "Comprehensive Administration of Credentials for
Teachers in Utah Sschools (CACTUS)" means the electronic
file maintained on all licensed Utah educators.  The file
includes such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6) a record of disciplinary action taken against the

educator.
All information contained in an individual's CACTUS

file is available to the individual, but is classified private or
protected under Section 63G-2-302 or 305 and is accessible
only to specific designated individuals.

I.  "Criminal conduct" means a criminal offense the
conviction for which would likely create, or has created, a
substantial and adverse impact on the educator's ability to
perform the duties of his employment, including his duty as a
role model for students.

J.  "Days":  in calculating any period of time prescribed
or allowed by these rules, the day of the act, event, or default
from which the designated period of time begins to run shall
not be included; the last day of the period shall be included,
unless it is a Saturday, a Sunday, or a legal holiday, in which
event the period runs until the end of the next day which is
not a Saturday, a Sunday, or a legal holiday.  Saturdays,
Sundays and legal holidays shall not be included in
calculating the period of time if the period prescribed or
allowed is less than seven days, but shall be included in
calculating periods of seven or more days.

K.  "Educator" means a person who currently holds a
license, held a license at the time of an alleged offense, is an
applicant for a license, or is a person in training, to obtain a
license.

L.  "Executive Committee" means a subcommittee of the
Commission consisting of the Executive Secretary, Chair,
Vice-Chair, and one member of the Commission at large.  All
Executive Committee members, excluding the Executive
Secretary, shall be selected by the Commission.  Substitutes
may be appointed from within the Commission by the
Executive Secretary as needed.

M.  "Executive Secretary" means an employee of the
Utah State Office of Education who is appointed by the State

Superintendent of Public Instruction to serve as the executive
officer, and a non-voting member, of the Commission.

N.  "Final action" means any action by the Commission
or the Board which concludes an investigation of an
allegation of misconduct against a licensed educator.

O.  "Hearing" means a proceeding in which allegations
made in a complaint are examined, where each party has the
opportunity to present witnesses and evidence relevant to the
complaint and respond to witnesses or evidence presented by
the other party.  At the conclusion of a hearing, the hearing
officer, after consulting with members of the Commission
assigned to assist in the hearing, prepares a hearing report and
submits it to the Executive Secretary.

P.  "Hearing Officer" means a person who is experienced
in matters relating to administrative procedures, education
and education law and is either a member of the Utah State
Bar Association or a person not a member of the bar who has
received specialized training in conducting administrative
hearings, and is appointed by the Executive Secretary at the
request of the Commission to manage the proceedings of a
hearing.  The Hearing Officer may not be an acting member
of the Commission.  The Hearing Officer has broad authority
to regulate the course of the hearing and dispose of
procedural requests but shall not have a vote as to the
recommended disposition of a case.

Q.  "Hearing Panel" means a Hearing Officer and three
or more members of the Commission agreed upon by the
Commission to assist the Hearing Officer in conjunction with
the hearing panel in conducting a hearing and preparing a
hearing report.

R.  "Hearing report" means a report prepared by the
Hearing Officer consistent with the recommendations of the
hearing panel at the conclusion of a hearing.  The report
includes a recommended disposition, detailed findings of fact
and conclusions of law, based upon the evidence presented in
the hearing, relevant precedent, and applicable law and rule.

S.  "Informant" means a person who submits information
to the Commission concerning alleged misconduct by a
person who may be subject to the jurisdiction of the
Commission.

T.  "Investigator" means a person who is knowledgeable
about matters which could properly become part of a
complaint before the Commission, as well as investigative
procedures and rules and laws governing confidentiality, who
is appointed by the Utah State Office of Education's
Investigations Unit at the request of the Executive Secretary
to investigate an allegation of misconduct.

U.  "Jurisdiction" means the legal authority to hear and
rule on a complaint.

V.  "License" means a teaching or administrative
credential, including endorsements, which is issued by a state
to signify authorization for the person holding the license to
provide professional services in the state's public schools.

W.  "Licensing file" means a file that is opened and
maintained on an educator following a written complaint to
the Commission.

X.  "National Association of State Directors of Teacher
Education and Certification (NASDTEC) Educator
Information Clearinghouse" means a database maintained by
NASDTEC for its members regarding persons whose licenses
have been suspended or revoked.

Y.  "Office" means the Utah State Office of Education.
Z.  "Party" means the complainant or the respondent.
AA.  "Recommended disposition" means a

recommendation for resolution of a complaint.
BB.  "Prosecutor" means the attorney designated by the

Board to represent the complainant and present evidence in
support of the complaint.

CC.  "Request for agency action" means a document
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prepared by the Executive Secretary, containing one or more
allegations of misconduct by an educator, a recommended
course of action, and related information.

DD.  "Respondent" means the party against whom a
complaint is filed or an investigation is undertaken.

EE.  "Serve" or "service," as used to refer to the
provision of notice to a person, means delivery of a written
document or its contents to the person or persons in question.
Delivery may be made in person, by mail or by other means
reasonably calculated, under all of the circumstances, to
apprise the interested person or persons to the extent
reasonably practical or practicable of the information
contained in the document.  Service of a complaint upon an
educator shall be by mail to the address of the educator as
shown upon the records of the Commission.

FF.  "State" means the United States or one of the United
States; a foreign country or one of its subordinate units
occupying a position similar to that of one of the United
States; or a territorial unit, of the United States or a foreign
country, with a distinct general body of law.

GG.  "Stipulated Agreement" means an agreement
between a Respondent and the Board or a Respondent and the
Commission under which disciplinary action against an
educator's license status has been taken, in lieu of a hearing.
At anytime after an investigative letter has been sent, a
stipulated agreement may be negotiated between the parties,
approved by the Commission, and becomes binding when
approved by the Board, if necessary.

R686-100-2.  Authority and Purpose.
A. This rule is authorized by Section 53A-6-306(1)(a)

directing the Commission to adopt rules to carry out its
responsibilities under the law.

B.  The purpose of this rule is to establish procedures
regarding complaints against educators and licensing hearings
for the Commission to follow.  The standards and procedures
of the Utah Administrative Procedures Act do not apply to
this rule under the exemption of Section 63G-4-102(2)(d).
However, the Commission has the right to invoke and use
sections or provisions of the Utah Administrative Procedures
Act as found in Section 63G-4 as necessary to adjudicate an
issue.

R686-100-3.  Receipt of Allegations of Misconduct and
Disposition by Commission and Records of Allegations.

A.  Initiating Proceedings Against an Educator:  The
Executive Secretary may initiate proceedings against an
educator upon receiving an allegation of misconduct or upon
the Executive Secretary's own initiative.

(1)  An Informant may be asked to submit information in
writing, including the following:

(a)  Name, position (e.g. administrator, teacher, parent,
student), telephone number and address of the informant;

(b)  Name, position (e.g. administrator, teacher,
candidate), and if known, the address and telephone number
of the educator against whom the allegations are made;

(c)  The facts on which the allegations are based and
supporting information;

(d)  A statement of the relief or action sought from the
agency;

(e)  Signature of the Informant and date.
(2)  If an Informant submits a written allegation of

misconduct as provided in Section R686-100-3A(1) above,
the Informant shall be told he may receive notification of final
actions taken by the Commission or the Board regarding the
allegations by filing a written request for information with the
Executive Secretary.

(3)  Information received through telephone calls, letters,
newspaper articles, notices from other states or other means

may also form the basis for initiating proceedings against an
educator.

B.  At the discretion of the Commission, all written
allegations and subsequent dismissal or disciplinary action of
a case against an educator may be maintained permanently in
the individual's paper licensing file.

R686-100-4.  Review of Request for Agency Action.
A.  Initial Review: On reviewing the request for agency

action, the Executive Secretary or the Executive Committee
or both shall recommend one of the following to the
Commission:

B.  Dismiss:  If the Executive Committee determines that
the Commission lacks jurisdiction or that the request for
agency action does not state a cause of actionthat the
Commission should address, the Executive Committee shall
recommend that the Commission dismiss the request.

C.  Initiate an Investigation:  If the Executive Secretary
and the Executive Committee determine that the Commission
has jurisdiction and that the request states a cause of action
which may be appropriately addressed by the Commission,
the Executive Secretary shall appoint an investigator to gather
evidence relating to the allegations.

(1)  The investigator shall review relevant
documentation and interview individuals who may have
knowledge of the allegations.

(2)  The investigator shall prepare a written report of the
findings of the investigation.

(3)  If the investigator discovers additional evidence of
unprofessional conduct which should have been included in
the original request, it may be included in the investigation
report.

(4)  The completed report shall be submitted to the
Executive Secretary, who shall review the report with the
Commission.

(5)  The investigation report shall become part of the
permanent case file.

D.  Prior to the initiation of any investigation, the
Executive Secretary shall send a letter to the educator to be
investigated, a copy of the letter to the district of current
employment, and to the district where the alleged activity
occurred, with information that an investigation has been
initiated.  The letter shall indicate to the educator and the
district(s) that an investigation will take place and is not
evidence of unprofessional conduct.

E.  Secondary Review:  The Executive Committee shall
review the investigation report and upon completing its
review shall recommend one of the following to the
Commission:

(1)  Dismiss:  If the Executive Committee determines no
further action should be taken, it shall recommend to the
Commission that the request for agency action be dismissed
as provided in Section R686-100-4B, above; or

(2)  Prepare and Serve COMPLAINT:  If the Executive
Committee determines further action is appropriate, the
Executive Committee shall recommend that the Commission
direct the Prosecutor to prepare and serve a Complaint and a
copy of these rules upon the Respondent.  The Complaint
shall have a heading similar to that used for the request for
agency action, and shall include:

(a)  A statement of the legal authority and jurisdiction
under which the action is being taken;

(b)  A statement of the facts and allegations upon which
the complaint is based;

(c)  Other information which the Prosecutor believes to
be necessary to enable the Respondent to understand and
address the allegations;

(d)  A statement of the potential consequences should
the allegations be found to be true or substantially true;
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(e)  A statement that, the Respondent shall respond to the
Complaint , request a hearing, or discuss a stipulated
agreement, within 30 days of the date the Complaint was
mailed to the Respondent, by filing a written response
addressed to the Executive Secretary of the Professional
Practices Advisory Commission, at the mailing address for the
Office.  The statement shall advise the Respondent of the
potential consequences if the Respondent fails to respond to
the Complaint within the designated time;

(f)  Notice that, if a hearing is requested, the hearing
shall be scheduled not less than 25 days, nor more than 180
days, after receipt of the Respondent's response, unless a
different date is agreed to by both parties in writing.  On his
own motion, the Executive Secretary, or designee with notice
to the parties, may reschedule a hearing date.

(3)  A Stipulated Agreement between the parties.
(4)  That the action be taken by the Commission.
F.  RESPONSE to the Complaint:  Any response to the

compliant shall be made by filing a written response signed
by the Respondent or his representative with the Executive
Secretary within 30 days after the Complaint was mailed.  The
answer may include a request for a hearing or a stipulated
agreement and shall include:

(1)  The file number of the Complaint;
(2)  The names of the parties;
(3)  A statement of the relief that the Respondent seeks;

and
(4)  A statement of the reasons that the relief requested

should be granted.
(5)  Final Review:  As soon as reasonably practicable

after receiving the answer, or no more than 30 days after the
answer was due, the Executive Secretary shall review any
response received, the investigative report, and other relevant
information with the Executive Committee.  The Executive
Committee shall recommend one of the following to the
Commission:

(a)  Enter a Default:  If the Respondent fails to file an
answer, fails to request a hearing, fails to request or respond
to a proffered Stipulated Agreement within 30 days after
service of the Complaint, or surrenders a license in the face of
allegations of misconduct without benefit of a stipulated
agreement, the Executive Committee shall recommend that
the Commission direct the Prosecutor to prepare findings in
default and a recommended disposition for submission to the
Commission in accordance with Section R686-100-16.

(b)  Dismiss the Complaint:  If the Executive Committee
determines that there are insufficient grounds to proceed with
the complaint, the Executive Committee shall recommend to
the Commission that the complaint be dismissed.  If the
Commission votes to uphold the dismissal, the Informant and
Respondent shall each be served with notice of the dismissal.

(c)  Schedule a Hearing:  If the Respondent requests a
hearing, the Commission shall direct the Executive Secretary
to schedule a hearing as provided in Section R686-100-5.

(d)  Respond to a request for a Stipulated Agreement:
Respondent may agree to a Stipulated Agreement at any time
after an investigative letter has been sent.  No Stipulated
Agreement shall be final until authorized by the Commission
and, if the Agreement is for suspension or revocation, acted
on by the Board.

G.  A Stipulated Agreement shall, at minimum, include:
(1)  A summary of the facts, the allegations, the evidence

relied upon by the Commission in its decision, and the
Respondent's response, if any;

(2)  A statement that the Respondent agrees to
limitations on his license or surrenders his license rather than
contest the charges and the Respondent accepts the facts
recited in the Stipulated Agreement as true;

(3)  A commitment from the Respondent that he shall not

seek or provide professional services in a public school in any
state, or otherwise seek to obtain or use a license in any state,
or work or volunteer in a public K-12 setting in any capacity
unless or until the Respondent first obtains a valid Utah
license or authorization from the Board to obtain such a
license, or satisfy other provisions provided in the Stipulated
Agreement;

(4)  Provision for surrender of Respondent's license or
evidence in a form acceptable to the Commission that the
Respondent does not have a paper copy of the license;

(5)  A statement that the surrender and the Stipulated
Agreement shall be reported to other states through the
NASDTEC Educator Information Clearinghouse; and

(6)  Other provisions applicable to the case, such as
remediation, counseling, rehabilitation, and conditions--if
any--under which the Respondent may request a reinstatement
hearing or resissuance of his license.

(7)  A statement that the Respondent waives his right to
a hearing to contest the allegations in the Complaint, or the
contents of the Stipulated Agreement, and that the
Respondent agrees to the terms of the Stipulated Agreement.

(8)  A statement that Respondent waives any right to
contest the facts stated in the Stipulated Agreement at a
subsequent reinstatement hearing, if any.

(9)  A statement that all records related to the Stipulated
Agreement shall remain permanently in the educator's
licensing file at the Office.

(a)  The Stipulated Agreement shall be forwarded to the
Commission for approval.

(b)  If the Commission rejects the request or the
Stipulated Agreement, the Respondent shall be served with
notice of the decision, which shall be final, and the
proceedings shall continue from the point under these
procedures at which the request was made, as if the request
had not been submitted.

(c)  If the Commission accepts the Stipulated Agreement,
the agreement shall be forwarded to the Board for
consideration.

(d)  If the Board rejects the agreement, the Executive
Secretary shall notify the parties of the decision and the
proceedings shall continue from the point under these
procedures at which the request was made, as if the request
had not been submitted.

(e)  If, after requesting a Stipulated Agreement, a
Respondent fails to sign or respond to a proffered Agreement
within 30 days after the Agreement is mailed, the Executive
Committee shall recommend that the Commission direct the
Prosecutor to prepare findings in default and a recommended
disposition for submission to the Commission in accordance
with Section R686-100-16.

(f)  Violations of the terms of a valid Stipulated
Agreement may result in an additional five-year revocation of
the Respondent's license.

H.  Other Disciplinary Action:
(1)  Recommend that the Commission direct the

Executive Secretary to take appropriate disciplinary action
against an educator which may include:  an admonishment, a
letter of warning, a written reprimand, or an agreement not to
teach.

(2)  If so directed, documentation of the disciplinary
action shall be sent to the Respondent's employing school
district or to a district where the Respondent finds
employment.

(3)  Additional conditions of retention and
documentation of disciplinary actions taken by the
Commission are provided in R686-100-15.

I.  Agreement not to teach:
(1)  If compelling circumstances exist, as determined by

the Commission, an educator may agree not to be employed
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in the schools of any state without thorough and exhaustive
review of all allegations of misconduct.

(2)  Compelling circumstances may include a single
serious allegation with mitigating circumstances that did not
involve students within a long-term, otherwise exemplary,
career.

(3)  Other provisions:
(a)  The educator shall surrender his educator license to

the Commission;
(b)  The NASDTEC Clearinghouse shall receive

notification of the invalidation of the educator's license;
(c)  The educator may be required to provide to the

Commission annually employment and current address
information;

(d)  Acknowledgment may be made of the existence of
the agreement not to teach, otherwise the agreement and its
provisions shall remain confidential.

(e)  If the educator breaches the agreement not to teach,
the agreement shall be voidable at the sole discretion of the
Commission, and the Commission may initiate further
disciplinary action against the educator.

J.  Probation
(1)  If compelling circumstances exist, as determined by

the Commission, an educator may be placed on probation for
a specified period of time.

(2)  A hearing report or a Stipulated Agreement may
provide directives for an educator during the specified
probation period.

(3)  A probationary term shall be reported to the
educator's employing district or school and referenced on the
educator's Cactus file.

(4)  At the end of the probation term, the educator may
petition the Executive Secretary for termination of probation.
The petition shall include:

(a)  complete documentation of satisfaction of all terms
of probation.  Incomplete, inaccurate or misleading
documentation shall not be considered;

(b)  a written statement by the educator explaining the
reasons termination of probation is warranted;

(c)  results of a criminal background check completed
within six months of the request;

(d)  any other documentation or evidence requested by
the Executive Secretary.

(5)  The Executive Secretary and Investigator shall
review the documentation, may schedule an informal hearing
with the probationary educator, and make a recommendation
to Commission if termination of probation is warranted.

(6)  If the Executive Secretary or the Commission
determine that termination is not warranted, the educator may
reapply for termination of probation no sooner than one year
from the date of the Executive Secretary or Commission
decision.

(7)  Consequences for violation of probation or failure to
satisfy all conditions of probation may include an extended
probation, a renewed investigation, and notice to an employer
that the individual is in violation of a professional probation
agreement.

K.  Surrender:
(1)  If an educator surrenders his license, the surrender

shall have the effect of revocation unless otherwise designated
by the Commission;

(2)  The Board shall receive official notification of the
surrender at an official Board meeting; and

(3)  The Executive Secretary shall enter findings in the
educator's licensing file explaining the circumstances of the
surrender.

(4)  Surrender of an educator's license is not a final
action.  Surrender shall include a Stipulated Agreement or
findings of fact, as determined by the Commission, to

complete the educator's misconduct file, except as provided in
Section (6) and (7) of this part.

(5)  Upon receipt of the educator's license by the
Executive Secretary, the educator shall be notified in a timely
manner that:

(a)  he has the right to a hearing before the Commission
to contest specific allegations against him;

(b)  he has a right to consult an attorney concerning the
allegations;

(c)  absent response by the educator, the educator admits
that the allegations set forth in the Complaint are substantially
true;

(d)  the Board may take action to suspend or revoke the
educator license following the surrender and notice of
procedures and consequences to the educator; and

(e)  following final administrative action by the
Commission or action by the Board, the status of the
educator's license shall be indicated on the educator's
CACTUS file.

(6)  An educator who agrees to surrender his license
pursuant to a plea, diversion, or similar agreement from a
court shall be deemed to have waived his right to a Stipulated
Agreement or hearing before the Commission.  The Board
may take action to revoke his license upon receipt of the
applicable plea or diversion agreement.

(7)  An educator who returns his license to the
Commission without signing a Stipulated Agreement or
requesting a hearing within 60 days after the receipt of his
license by the Office shall be deemed to have waived his right
to an agreement or a hearing.

R686-100-5.  Hearing Procedures.
A.  Scheduling the Hearing:  The Commission shall

agree upon Commission panel members, and the Executive
Secretary shall appoint a Hearing Officer from among a list of
Hearing Officers identified by the state procurement process
approved by the Commission, and schedule the date, time,
and place for the hearing.  The selection of Hearing Officers
shall be on a rotating basis, to the extent practicable, from the
list of available Hearing Officers.  The selection of a Hearing
Officer shall also be made based on availability of individual
Hearing Officers and whether any financial or personal
interest or prior relationship with parties might affect the
Hearing Officer's impartiality or otherwise constitute a
conflict of interest.  The Executive Secretary shall provide
such information about the case as necessary to determine
whether the Hearing Officer has a conflict of interest and
shall disqualify any Hearing Officer that cannot serve under
the Utah Rules of Professional Conduct.  The date for the
hearing shall be scheduled not less than 25 days nor more
than 180 days from the date the response is received by the
Executive Secretary.  If exceptional circumstances exist
which make it impracticable for a party to be present in
person, the Executive Secretary may, with the consent of the
parties, permit participation by electronic means.  The
required scheduling periods may be waived by mutual written
consent of the parties or by the Commission for good cause
shown.

B.  Change of Hearing Date:
(1)  A request for change of hearing date by any party

shall be submitted in writing, include a statement of the
reasons for the request, and be received by the Executive
Secretary at least five days prior to the scheduled date of the
hearing.

(2)  The Executive Secretary shall determine whether the
cause stated in the request is sufficient to warrant a change of
hearing date.

(a)  If the cause is found to be sufficient, the Executive
Secretary shall promptly notify all parties of the new time,
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date, and place for the hearing.
(b)  If the cause is found to be insufficient, the Executive

Secretary shall immediately notify the parties that the request
has been denied.

(c)  The Executive Secretary and the parties may waive
the time period required for requesting a change of hearing
date for exceptional circumstances.

R686-100-6.  Appointment and Duties of the Hearing
Officer and Hearing Panel.

A.  Hearing Officer:  The Executive Secretary shall
appoint a Hearing Officer at the request of the Commission to
chair the hearing panel and conduct the hearing.  The Hearing
Officer:

(1)  may require the parties to submit briefs and lists of
witnesses prior to the hearing;

(2)  presides at the hearing and regulates the course of
the proceedings;

(3)  administers oaths to witnesses as follows: "Do you
swear or affirm that the testimony you will give is the truth?";

(4)  may take testimony, rule on questions of evidence,
and ask questions of witnesses to clarify specific issues;

(5)  prepares and submits a hearing report at the
conclusion of the proceedings in consultation with panel
members consistent with R686-100-1R and the timelines of
this rule.

B.  Commission Panel Members:  The Commission shall
agree upon three or more Commission members to serve as
Commission members of the hearing panel.  As directed by
the Commission, former Commission members who have
served on the Commission within the three years prior to the
date set for the hearing may be used as panel members.  The
majority of panel members shall be current Commission
members.

(1)  The selection of panel members shall be on a
rotating basis to the extent practicable.  However, the
selection shall also accommodate the availability of panel
members.

(2)  The majority of a panel shall be educators.
(3)  If the Respondent is a teacher, at least one panel

member shall be a teacher.  If the Respondent is an
administrator, at least one panel member shall be an
administrator unless the Respondent objects to the
configuration of the panel.

(4)  Duties of the Commission panel members include:
(a)  Assisting the Hearing Officer by providing

information concerning common standards and practices of
educators in the Respondent's particular field of practice and
in the situations alleged;

(b)  Asking questions of all witnesses to clarify specific
issues;

(c)  Reviewing all briefs and evidence presented at the
hearing;

(d)  Assisting the Hearing Officer in preparing the
hearing report.

(5)  The panel members shall not receive any documents
prior to the hearing except the Complaint and Response, and a
list of witnesses who will participate in the hearing.  The
Hearing Officer may provide any documents to the panel
members prior to the hearing that the parties stipulate may be
provided.  Unless a different time is agreed to by the parties,
documents shall be provided to the panel 30 minutes prior to
the hearing.

(6)  The Executive Secretary may make an emergency
substitution of a panel member for cause with the agreement
of the parties.  The agreement should be in writing but if time
does not permit written communication of the agreement to
reach the Executive Secretary prior to the scheduled time of
the hearing, an Acceptance of Substituted Hearing Panel

Member shall be signed by the parties prior to
commencement of the hearing.  If the panel cannot be filled
within a reasonable time, the Executive Secretary may
reschedule the hearing date.

C.  Disqualification of the Hearing Officer or a panel
member:

(1)  Hearing Officer:
(a)  A party may seek disqualification of a Hearing

Officer by submitting a written request for disqualification to
the Executive Secretary, which request must be received not
less than 15 days before a scheduled hearing.  The Executive
Secretary shall review the request and supporting evidence
and, upon a finding that the reasons for the request are
substantial and sufficient, shall appoint a new Hearing Officer
and, if necessary, reschedule the hearing.  A Hearing Officer
may recuse himself from a hearing if, in the Hearing Officer's
opinion, his participation would violate any of the Utah Rules
of Professional Conduct consistent with the Supreme Court
Rules of Professional Practice, Chapter 13.

(b)  If the Executive Secretary denies the request, the
party requesting the disqualification shall be notified not less
than ten days prior to the date of the hearing.  The requesting
party may submit a written appeal of the denial to the State
Superintendent, which request must be received not less than
five days prior to the hearing date.  If the State
Superintendent finds that the appeal is justified, he shall
direct the Executive Secretary to appoint a new Hearing
Officer and, if necessary, reschedule the hearing.

(c)  The decision of the State Superintendent is final.
(d)  Failure of a party to meet the time requirements of

Section R686-100-6C(1) shall result in denial of the request
or appeal; if the Executive Secretary fails to meet the time
requirements, the request or appeal shall be approved.

(2)  Commission panel member:
(a)  A Commission member shall disqualify himself as a

panel member due to any known financial or personal
interest, prior relationship, personal and independent
knowledge of the persons or issues in the case, or other
association that would compromise the panel member's ability
to make an impartial decision.

(b)  A party may seek disqualification of a Commission
panel member by submitting a written request for
disqualification to the Hearing Officer, or the Executive
Secretary if there is no Hearing Officer, which request shall
be received not less than 15 days before a scheduled hearing.
The Hearing Officer, or the Executive Secretary, if there is no
Hearing Officer, shall review the request and supporting
evidence and, upon a finding that the reasons for the request
are substantial and compelling, shall disqualify the panel
member.  If the disqualification leaves the hearing panel with
fewer than three Commission panel members, the
Commission shall appoint a replacement and the Hearing
Officer shall, if necessary, reschedule the hearing.

(c)  If the request is denied, the party requesting the
disqualification shall be notified not less than ten days prior
to the date of the hearing.  The requesting party may file a
written appeal of the denial to the State Superintendent,
which request shall be received not less than five days prior to
the hearing date.  If the State Superintendent finds that the
appeal is justified, he shall direct the Hearing Officer, or the
Executive Secretary if there is no Hearing Officer, to replace
the panel member.

(d)  If a disqualification leaves the hearing panel with
fewer than three Commission panel members, the
Commission shall agree upon a replacement and the Hearing
Officer shall, if necessary, reschedule the hearing.

(e)  The decision of the State Superintendent is final.
(f)  Failure of a party to meet the time requirements of

Section R686-100-7C(2) shall result in denial of the request
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or appeal; if the Hearing Officer fails to meet the time
requirements, the request or appeal shall be approved.

E.  The Executive Secretary may, at the time he selects
the Hearing Officer or panel members, select alternative
Hearing Officers or panel members following the process for
selecting those individuals.

R686-100-7.  Preliminary Instructions to Parties to a
Hearing.

A.  Not less than 30 days before the date of a hearing the
Executive Secretary shall provide the parties with the
following information:

(1)  Date, time, and location of the hearing;
(2)  Names and school district affiliations of the panel

members, and the name of the Hearing Officer;
(3)  Procedures for objecting to any member of the

hearing panel; and
(4)  Procedures for requesting a change in the hearing

date.
B.  Not less than 20 days before the date of the hearing,

the Respondent and the Complainant shall serve the following
upon the other party and submit a copy and proof of service to
the Hearing Officer:

(1)  A brief, if requested by the Hearing Officer,
containing any procedural and evidentiary motions along with
that party's position regarding the allegations.  Submitted
briefs shall include relevant laws, rules, and precedent;

(2)  The name of the person who shall represent the party
at the hearing, a list of witnesses expected to be called, a
summary of the testimony which each witness is expected to
present, and a summary of documentary evidence which shall
be submitted.

C.  If a party fails to comply in good faith with a
directive of the Hearing Officer under Section R686-100-7A,
including time requirements for service, the Hearing Officer
may prohibit introduction of the testimony or evidence or take
other steps reasonably appropriate under the circumstances
including, in extreme cases of noncompliance, entry of a
default against the offending party.  Nothing in this section
prevents the use of rebuttal witnesses.

D.  Parties shall provide materials to the Hearing Officer,
panel members and Commission as directed by the Hearing
Officer.

R686-100-8.  Hearing Parties' Representation.
A.  Complainant:  The Complainant shall be represented

by a person appointed by the State Superintendent or his
designee.

B.  Respondent:  A Respondent may represent himself or
be represented, at his own cost, by another person.

C.  The informant has no right to individual
representation at the hearing or to be present or heard at the
hearing unless called as a witness.

D.  The Executive Secretary shall receive timely notice
in writing of representation by anyone other than the
Respondent.

R686-100-9.  Discovery Prior to a Hearing.
A.  Discovery is permitted to the extent necessary to

obtain relevant information necessary to support claims or
defenses, as determined by the appointed Hearing Officer.

B.  Discovery, especially burdensome or unduly
legalistic discovery, may not be used to delay a hearing.

C.  Discovery may be limited by the Hearing Officer at
his discretion or upon a motion by either party.  The Hearing
Officer rules on all discovery requests and motions.

D.  Subpoenas and other orders to secure the attendance
of witnesses or the production of evidence shall be issued
pursuant to Section 53A-6-306(2)(c) if requested by either

party at least five working days prior to the hearing.
E.  Either party may request the names of witnesses the

opposing party expects to call at the hearing and to receive a
copy of or examine all documents and exhibits that the
opposing party intends to use as evidence during the hearing.

F.  Except as provided in R100-7C, no witness or
evidence may be presented at the hearing if the opposing
party has requested to be notified of such information and has
not been fairly apprised at least 10 days prior to the hearing.
The timeliness requirement may be waived by agreement of
the parties or by the Hearing Officer upon a showing of good
cause or the Hearing Officer's determination that no prejudice
has occurred to the opposing party.  This restriction shall not
apply to rebuttal witnesses whose testimony, where required,
cannot reasonably be anticipated before the time of the
hearing.

G.  No expert witness report or testimony may be
presented at the hearing unless the requirements of Section
R686-100-13 have been met.

R686-100-10.  Burden and Standard of Proof for
Commission Proceedings.

A.  In matters other than those involving applicants for
licensing, and excepting the presumptions under Section
R686-100-14G, the complainant shall have the burden of
proving that action against the license is appropriate.

B.  An applicant for licensing has the burden of proving
that licensing is appropriate.

C.  Standard of proof:  The standard of proof in all
Commission hearings is a preponderance of the evidence.

D.  Evidence:  The Utah Rules of Evidence are not
applicable to Commission proceedings.  The criteria to decide
evidentiary questions shall be:

(1) reasonable reliability of the offered evidence;
(2) fairness to both parties; and
(3) usefulness to the Commission in reaching a decision.
E. The Hearing Officer has the sole responsibility to

determine the application of the hearing rules and the
admissibility of evidence.

R686-100-11.  Deportment.
A.  Parties, their representatives, witnesses, and other

persons present during a hearing shall conduct themselves in
an appropriate manner during hearings, giving due respect to
members of the hearing panel and complying with the
instructions of the Hearing Officer.  The Hearing Officer may
expel persons from the hearing room who fail to conduct
themselves in an appropriate manner and may, in response to
extreme instances of noncompliance, disallow testimony or
declare an offending party to be in default.

B.  Parties, attorneys for parties, or other participants in
the professional practices investigation and hearing process
shall not harass, intimidate or pressure witnesses or other
hearing participants, nor shall they direct others to harass,
intimidate or pressure witnesses or participants.

R686-100-12.  Hearing Record.
A.  The hearing shall be tape recorded at the

Commission's expense, and the tapes shall become part of the
permanent case record, unless otherwise agreed upon by all
parties.

B.  Individual parties may, at their own expense, make
recordings of the proceedings with notice to the Executive
Secretary.

C.  If an exhibit is admitted as evidence, the record shall
reflect the contents of the exhibit.

D.  All evidence and statements presented at a hearing
shall become part of the permanent case file and shall not be
removed except by order of the Board.
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E.  The Office record of the proceedings may be
reviewed upon request of a party under supervision of the
Executive Secretary and only at the Office.

R686-100-13.  Expert Witnesses in Commission
Proceedings.

A.  A party may call an expert witness at its own
expense.  Notice of intent of a party to call an expert witness,
the identity and qualifications of such expert witness and the
purpose for which the expert witness is to be called shall be
provided to the Hearing Officer and the opposing party at
least 15 days prior to the hearing date.

B.  The Hearing Officer may appoint any expert witness
agreed upon by the parties or of the Hearing Officer's own
selection.  An expert so appointed shall be informed of his
duties by the Hearing Officer in writing, a copy of which shall
become part of the permanent case file.  The expert shall
advise the hearing panel and the parties of his findings and
may thereafter be called to testify by the hearing panel or by
any party.  He may be examined by each party or by any of
the hearing panel members.

C.  Defects in the qualifications of expert witnesses, once
a minimum threshold of expertise is established, go to the
weight to be given their testimony and not to its admissibility.

D.  Experts who are members of the Complainant's staff
or a school district staff may testify and have their testimony
considered as part of the record along with that of any other
expert.

E.  Any report of an expert witness which a party intends
to introduce into evidence shall be provided to the opposing
party at least 15 days prior to the hearing date.

R686-100-14.  Evidence and Participation in Commission
Proceedings.

A.  The Hearing Officer may not exclude evidence solely
because it is hearsay.

B.  Each party has the right to call witnesses, present
evidence, argue, respond, cross-examine witnesses who testify
in person at the hearing, and submit rebuttal evidence.

C.  All testimony presented at the hearing, if offered as
evidence to be considered in reaching a decision on the
merits, shall be given under oath.

D.  In any case involving allegations of child abuse or of
a sexual offense against a child, upon request of either party
or by a member of the hearing panel, the Hearing Officer may
determine whether a significant risk exists that the child
would suffer serious emotional or mental harm if required to
testify in the Respondent's presence, or whether a significant
risk exists that the child's testimony would be inherently
unreliable if required to testify in the Respondent's presence.
If the Hearing Officer determines either to be the case, then
the child's testimony may be admitted in one of the following
ways:

(1)  An oral statement of a victim or witness younger
than 18 years of age which is recorded prior to the filing of a
complaint shall be admissible as evidence in a hearing
regarding the offense if:

(a)  No attorney for either party is in the child's presence
when the statement is recorded;

(b)  The recording is visual and aural and is recorded on
film or videotape or by other electronic means;

(c)  The recording equipment is capable of making an
accurate recording, the operator of the equipment is
competent, and the recording is accurate and has not been
altered; and

(d)  Each voice in the recording is identified.
(2)  The testimony of any witness or victim younger than

18 years of age may be taken in a room other than the hearing
room, and be transmitted by closed circuit equipment to

another room where it can be viewed by the Respondent.  All
of the following conditions shall be observed:

(a)  Only the hearing panel members, attorneys for each
party, persons necessary to operate equipment, and a person
approved by the Hearing Officer whose presence contributes
to the welfare and emotional well-being of the child may be
with the child during his testimony.

(b)  The Respondent may not be present during the
child's testimony;

(c)  The Hearing Officer shall ensure that the child
cannot hear or see the Respondent;

(d)  The Respondent shall be permitted to observe and
hear, but not communicate with, the child; and

(e)  Only hearing panel members and the attorneys may
question the child.

(3)  The testimony of any witness or victim younger than
18 years of age may be taken outside the hearing room and
recorded if the provisions of Sections R686-100-
14E(2)(a)(b)(c) and (e) and the following are observed:

(a)  The recording is both visual and aural and recorded
on film or videotape or by other electronic means;

(b)  The recording equipment is capable of making an
accurate recording, the operator is competent, and the
recording is accurate and is not altered;

(c)  Each voice on the recording is identified; and
(d)  Each party is given an opportunity to view the

recording before it is shown in the hearing room.
(4)  If the Hearing Officer determines that the testimony

of a child shall be taken under Section R686-100-14E(1)(2)
or (3) above, the child may not be required to testify in any
proceeding where the recorded testimony is used.

E.  On his own motion or upon objection by a party, the
Hearing Officer:

(1)  May exclude evidence that the Hearing Officer
determines to be irrelevant, immaterial, or unduly repetitious;

(2)  Shall exclude evidence that is privileged under law
applicable to administrative proceedings in Utah unless
waived;

(3)  May receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all pertinent
portions of the original document;

(4)  May take official notice of any facts that could be
judicially noticed under judicial or administrative laws of
Utah, or from the record of other proceedings before the
agency.

F.  Presumptions:
(1)  A rebuttable evidentiary presumption exists that a

person has committed a sexual offense against a minor child
if the person has:

(a)  Been found, pursuant to a criminal, civil, or
administrative action to have committed a sexual offense
against a minor;

(b)  Failed to defend himself against such a charge when
given a reasonable opportunity to do so; or

(c)  Voluntarily surrendered a license or allowed a
license to lapse in the face of a charge of having committed a
sexual offense against a minor.

(2)  A rebuttable evidentiary presumption exists that a
person is unfit to serve as an educator if the person has been
found pursuant to a criminal, civil, or administrative action to
have exhibited behavior evidencing unfitness for duty,
including immoral, unprofessional, or incompetent conduct,
or other violation of standards of ethical conduct,
performance, or professional competence. Evidence of such
behavior may include:

(a)  conviction of a felony;
(b)  a felony charge and subsequent conviction for a

lesser related charge pursuant to a plea bargain or plea in
abeyance;
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(c)  an investigation of an educator's license, certificate
or authorization in another state; or

(d)  the expiration, surrender, suspension, revocation, or
invalidation for any reasons of an educator license.

H.  The Hearing Officer may confer with the Executive
Secretary or the panel members or both while preparing the
Hearing Report.  The Hearing Officer may request the
Executive Secretary to confer with the Hearing Officer and
panel following the hearing.

I.  The Executive Secretary may return a Hearing Report
to a Hearing Officer if the Report is incomplete, unclear, or
unreadable.

R686-100-15.  Hearing Report.
A.  Within 20 days after the hearing, or within 20 days

after the deadline imposed for the filing of any post-hearing
materials permitted by the Hearing Officer, the Hearing
Officer shall sign and issue a Hearing Report consistent with
the recommendations of the panel that includes:

(1)  A detailed findings of fact and conclusions of law
based upon the evidence of record or on facts officially noted.
Findings of fact may not be based solely upon hearsay, and
conclusions shall be based upon competent evidence;

(2)  A statement of relevant precedent, if available;
(3)  A statement of applicable law and rule;
(4)  A recommended disposition of the Commission

panel members which shall be one of the following:
(a)  Dismissal of the Complaint:  The hearing report shall

indicate that the complaint should be dismissed and that no
further action should be taken.

(b) Warning: the hearing report shall indicate that
Respondent's conduct is deemed unprofessional and shall
direct the Executive Secretary to write a letter of warning to
the Respondent.  A letter of warning:

(i) shall be maintained permanently in Respondent's
paper licensing file;

(ii) shall be mailed to Respondent or, if Respondent is
represented by counsel, to Respondent's counsel;

(iii) shall state that the letter does not affect Respondent's
license status;

(iv) shall not be noted on Respondent's active CACTUS
file;

(v) shall not be copied and mailed to the Respondent's
employing school district, although the employing school
district shall be notified that Respondent received a warning
letter;

(vi) shall not be public information, although, as a final
administrative decision, the existence of the letter is public
information;

(vii) shall state that a letter of warning may be
considered by the Commission or the Board if formal
allegations are made regarding Respondent's conduct in the
future; and

(viii) may be acknowledged and summarized to
prospective employers upon request.

(c) Reprimand: the hearing report shall indicate that
Respondent's conduct is deemed unprofessional and shall
direct the Executive Secretary to write a letter of reprimand to
the Respondent.  A letter of reprimand:

(i) shall be maintained permanently in Respondent's
paper licensing file;

(ii) shall be mailed to Respondent or, if Respondent is
represented by counsel, to Respondent's counsel;

(iii) shall state that the letter does not affect Respondent's
license status;

(iv) shall be noted on Respondent's active CACTUS file
for the period stated in the hearing report and until
Respondent's written request for removal of the letter is
granted;

(v) shall be copied and send to Respondent's employing
school district;

(vi) shall not be public information, although, as a final
administrative decision, the existence of the letter is public
information; and

(vii) shall state that a letter of reprimand may be
considered by the Commission or the Board if formal
allegations are made regarding Respondent's conduct in the
future; and

(viii) may be acknowledged and summarized to
prospective employers upon request.

(d)  It is the Respondent's responsibility to petition the
Commission for removal of letters of warning and reprimand
from his licensing and CACTUS files.

(e)  Probation: The hearing report shall determine
whether the Respondent's conduct was unprofessional, that
the Respondent shall not lose his license, but that a
probationary period is appropriate.  If the report recommends
probation, the report shall designate:

(i)  a probationary time period;
(ii)  conditions that can be monitored;
(iii)  a person or entity to monitor a Respondent's

probation;
(iv)  a statement providing for costs of probation.
(v)  whether or not the Respondent may work in any

capacity in education during the probationary period.
A probation may be imposed substantially in the form of

a plea in abeyance. The Respondent's penalty is stayed subject
to the satisfactory completion of probationary conditions.
The decision shall provide for discipline should the
probationary conditions not be fully satisfied.

(f)  Suspension:  The hearing report shall recommend to
the Board that the license of the Respondent be suspended for
a specific period of time and until specified reinstatement
conditions have been met before Respondent may petition for
reinstatement of his license.  The hearing report shall indicate
that, should the Board confirm the recommended decision,
the Respondent shall return the printed suspended license to
the Office and that the Educator Licensing Section of the
Office shall notify the employing school district, all other
Utah school districts, and all other state, territorial, and
national licensing offices or clearing houses of the suspension
in accordance with R277-514.

(g)  Revocation:  The hearing report shall recommend to
the State Board of Education that the license of the
Respondent be revoked for a period of not less than five
years.  The hearing report shall indicate that should the Board
confirm the recommended decision, the Respondent shall
return any paper copies of the revoked license to the Office
and that the Educator Licensing Section of the Office shall
notify the employing school district, all other Utah school
districts, and all other state, territorial, and national licensing
offices or clearing houses of the revocation in accordance
with R277-514.

(5)  Notice of the right to appeal; and
(6)  Time limits applicable to appeal.
B.  Processing the Hearing Report:
(1) The Hearing Officer shall circulate the draft report to

hearing panel members prior to the 20 day completion
deadline of the hearing report.

(2) Hearing panel members shall notify the Hearing
Officer of any changes to the report as soon as possible after
receiving the report and prior to the 20 day completion
deadline of the hearing report.

(3)  The Hearing Officer shall file the completed hearing
report with the Executive Secretary, who shall review the
report with the Commission.

(4)  If the Commission, upon review of the hearing
report, finds by majority vote, that there have been significant
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procedural errors in the hearing process or that the weight of
the evidence does not support the conclusions of the hearing
report, the Commission may direct the Executive Secretary to
prepare an alternate hearing report and follow procedures
under R686-100-15B(2).

(5) The Executive Secretary may be present, at the
discretion of the Commission, but may only participate in the
Commission's deliberation as a resource to the Commission in
explaining the hearing report and answering any procedural
questions raised by Commission members.

(6)  If the Commission finds that there have not been
significant procedural errors or that recommendations are
based upon a reasonable interpretation of the evidence
presented at the hearing, the Commission shall vote to uphold
the Hearing Officer's report and do one of the following:

(a)  If the recommendation is for final action to be taken
by the Commission, the Commission shall direct the
Executive Secretary to prepare a corresponding final order
and serve all parties with a copy of the order and hearing
report.  A copy of the order and the hearing report shall be
placed in and become part of the permanent case file.  The
order shall be effective upon approval by the Commission.

(b)  If the recommendation is for final action to be taken
by the Board, the Executive Secretary shall forward a copy of
the hearing report to the Board for its further action.  A copy
of the hearing report shall also be placed in and become part
of the permanent case file.

(7)  If the Commission determines that procedural errors
or that the Hearing Officer's report is not based upon a
reasonable interpretation of the evidence presented at the
hearing to the extent that an amended hearing report cannot
be agreed upon, the Commission shall direct the Executive
Secretary to schedule the matter for rehearing before a new
Hearing Officer and panel.

C.  Consistent with Section 63G-2-301(2)(c), the final
administrative disposition of all administrative proceedings,
the Recommended Disposition section of the Hearing Report,
of the Commission shall be public.  The hearing
findings/report of suspensions and expulsions shall be public
information and shall be provided consistent with Section
63G-2-301(2)(c).  The Recommended Disposition portion of
the Hearing Report of warnings, reprimands and probations
(including the probationary conditions) shall be public
information.  All references to individuals and personally
identifiable information about individuals not parties to the
hearing shall be redacted prior to making the disposition
public.

D.  Failure to comply with the terms of a final
disposition that includes a suspension or revocation of the
Respondent's license may result in an additional five-year
revocation of the license.

E.  If a hearing officer fails to satisfy his responsibilities
under this rule, the Commission may:

(1) notify the Utah State Bar of the failure;
(2) reduce the hearing officer's compensation consistent

with his failure;
(3) take timely action to avoid disadvantaging either

party; and
(4) preclude the hearing officer from further employment

by the Board for Commission purposes.
F.  Deadlines within this section may be waived by the

Commission for good cause shown.
G.  All criteria of letters of warning and reprimand,

probation, suspension and revocation shall also apply to final
Stipulated Agreements, agreed to and signed by both parties.

R686-100-16.  Default Procedures.
A.  An order of default may be issued against a

Respondent under any of the following circumstances:

(1)  The Prosecutor may prepare an order of default by
preparing a report of default including the order of default, a
statement of the grounds for default, and a recommended
disposition if the Respondent fails to file a response to a
complaint or respond to a proffered Stipulated Agreement
following written notice and telephone contact, to the extent
possible, for an additional 20 days following the time period
allowed for response to a complaint under R686-100-4F or G.

(2)  The Hearing Officer may enter an order of default
against a Respondent by preparing a hearing report including
the order of default, a statement of the grounds for default and
the recommended disposition if:

(a)  The Respondent fails to attend or participate in a
properly scheduled hearing after receiving proper notice.  The
Hearing Officer may determine that the Respondent has failed
to attend a properly scheduled hearing if the Respondent has
not appeared within 30 minutes of the appointed time for the
hearing to begin, unless the Respondent shows good cause for
failing to appear in a timely manner.

(b)  The Respondent or the Respondent's representative
commits misconduct during the course of the hearing process
as provided under Section R686-100-8D.

B.  The recommendation of default may be executed by
the Executive Secretary following all applicable time periods,
without further action by the Commission.

R686-100-17.  Appeal.
A.  Either party may appeal a final recommendation of

the Commission for a suspension of the Respondent's license
for two or more years or a revocation to the State
Superintendent.  A request for review by the State
Superintendent shall follow the procedures in R277-514-3
and be submitted in writing within 15 days from the date that
the Commission sends written notice to the parties of its
recommendation.

(1)  Either party may appeal the Superintendent's
decision to the Board following the procedures in R277-514-
4.

B.  Either party may appeal a Commission
recommendation for a suspension of less than two years or
dismissal of the case to the Board following the procedures in
R277-514-4B.

C.  A request for appeal to the State Superintendent or
the Board shall include:

(1)  name, position, and address of appellant;
(2)  issue(s) being appealed; and
(3)  signature of appellant.

R686-100-18.  Remedies for Individuals Beyond
Commission Actions.

Despite Commission or Board actions, informants or
other injured parties who feel that their rights have been
compromised, impaired or not addressed by the provisions of
this rule, may appeal directly to district court.

R686-100-19.  Application for Licensing Following Denial
or Loss of License.

A.  An individual who has been denied licensing or lost
his license through revocation or suspension, or through
surrender of a license or allowing a license to lapse in the face
of an allegation of misconduct, may request review to
consider reinstatement of a license.

(1)  The request for review shall be in writing and
addressed to the Executive Secretary, Professional Practices
Advisory Commission, at the Office mailing address, and
shall have the following heading:

TABLE 1

------------------------------------------------------------
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                                 )
Jane Doe,                        ) Request for Agency Action
     Petitioner                  ) Following Denial or Loss of
     vs                          ) License
Utah State Office of Education,  ) File no.: ............
UPPAC
     The State.                  )
                                 )
-----------------------------------------------------------

B.  The body of the request shall contain:
(1)  Name and address of the individual requesting

review;
(2)  Action being requested;
(3)  Evidence of compliance with terms and conditions

of any remedial or disciplinary requirements or
recommendations;

(4)  Reasons for reconsideration of past disciplinary
action;

(5)  Signature of person requesting review.
C.  The Executive Secretary shall review the request with

the Commission.
(1)  If the Commission determines that the request is

invalid, the person requesting reinstatement shall be notified
by certified mail of the denial.

(2)  If the Commission determines that the request is
valid, a hearing shall be scheduled and held as provided under
Section R686-100-6.

D.  Burden of Proof:  The burden of proof for granting or
reinstatement of a license shall fall on the individual seeking
the reinstatement.

(1)  Individuals requesting reinstatement of a suspended
license shall show sufficient evidence of compliance with any
conditions imposed in the past disciplinary action as well as
undergo a criminal background check in accordance with
Utah law.

(2)  Individuals requesting licensing following
revocation shall show sufficient evidence of compliance with
any conditions imposed in the past disciplinary action as well
as providing evidence of qualifications for licensing as if the
individual had never been licensed in Utah or any other state.

(3)  Individuals requesting licensing following denial
shall show sufficient evidence of completion of a
rehabilitation or remediation program, if applicable.

R686-100-20.  Reinstatement Hearing Procedures.
A.  The individual seeking reinstatement of his license

shall be the petitioner.
B.  The petitioner shall have the responsibility of

presenting the background of the case.
C.  The petitioner shall present documentation or

evidence that supports reinstatement.
D.  The State, represented by the Commission

Prosecutor, shall present any evidence or documentation that
would not support reinstatement.

E.  Other evidence or witnesses shall be presented
consistent with R686-100-14.

F.  The appointed Hearing Officer shall rule on other
procedural issues in a reinstatement hearing in a timely
manner as they arise.

R686-100-21.  Temporary Suspension of License Pending a
Hearing.

A.  If the Executive Secretary determines, after affording
Respondent an opportunity to discuss allegations of
misconduct, that reasonable cause exists to believe that the
charges shall be proven to be correct and that permitting the
Respondent to retain his license prior to hearing would create
unnecessary and unreasonable risks for children, then the
Executive Secretary may order immediate suspension of the
Respondent's license pending final Board action.

B.  Evidence of the temporary suspension may not be
introduced at the hearing.

C.  Notice of the temporary suspension shall be provided
to other states under R277-514.

KEY:  teacher licensing, conduct, hearings
November 9, 2006 53A-6-306(1)(a)
Notice of Continuation February 4, 2008
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R686.  Professional Practices Advisory Commission,
Administration.
R686-104.  Utah Professional Practices Advisory
Commission Denial of License Due to Background Check
Offenses.
R686-104-1.  Definitions.

A.  "Applicant" means an individual seeking a clearance
of a criminal background check pursuant to approval for an
educational license at any stage of the licensing process from
the USOE.

B.  "Board" means the Utah State Board of Education.
C.  "Commission" means the Utah Professional Practices

Advisory Commission as defined and authorized under
Section 53A-6-301 et seq.

D.  "Executive Committee" means a subcommittee of the
Commission consisting of the Executive Secretary, Chair,
Vice-Chair, and one member of the Commission at large.  All
Executive Committee members, excluding the Executive
Secretary, shall be selected by the Commission.  Substitutes
may be appointed from within the Commission by the
Executive Secretary as needed.

E.  "Executive Secretary" means an employee of the Utah
State Office of Education who is appointed by the State
Superintendent of Public instruction to serve as the executive
officer, and a non-voting member, or UPPAC.

F.  "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in
a unit of the public education system or an accredited private
school.

G.  "USOE" means the Utah State Office of Education.

R686-104-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-6-306(1)

which directs the Commission to adopt rules to carry out its
responsibilities under the law and Section 53A-6-107 which
directs the Board to carry out its responsibilities.

B.  The purpose of this rule is to establish procedures for
an applicant to proceed toward licensing when an application
or recommendation for licensing identifies offenses in the
applicant's criminal background check.  The standards and
procedures of the Utah Administrative Procedures Act do not
apply to this rule under the exemption of Section 63G-4-
102(2)(d).

R686-104-3.  Initial Submission and Evaluation of
Information.

A.  Upon receipt of information as the result of a
fingerprint check of all applicable state, regional, and national
criminal records files pursuant to Section 53A-6-401, the
Executive Secretary shall make a determination to approve the
applicant's request for criminal background check clearance
based on time passed since offense, violent nature of the
offense (student safety), involvement or non-involvement of
students or minors in the offense, or refer the application to
the Commission for a decision and request further information
and explanation from the applicant.  The Executive Secretary
may require the applicant to provide additional information,
including:

(1) a letter of explanation for each offense reported to the
Commission that details the circumstances, the final
disposition, and any explanation for the offense the applicant
may want to provide the Commission, including any advocacy
for approving licensing.

(2) official documentation regarding each offense,
including court records and police reports for each offense, or
if both court records and police reports are not available, a
letter on official police or court stationery from the
appropriate court or police department involved, explaining
why the records are not available.

B.  The Commission shall only consider an applicant's
licensing request after receipt of all letters of explanation and
documentation requested in good faith by the Executive
Secretary.

C.  If an applicant is under court supervision of any kind,
including parole, informal or formal probation or plea in
abeyance, there is a presumption that the individual shall not
be approved for licensing until the supervision is successfully
terminated.

D.  It is the applicant's sole responsibility to provide the
requested material to the Commission.

E.  Upon receipt of any requested documentation,
including the applicant's written letters of explanation and
advocacy, the Commission shall either approve the applicant's
request for criminal background check clearance; deny the
applicant's licensing request; or seek further information,
personally from the applicant or other sources, at the first
possible meeting of the Commission.

R686-104-4.  Appeal.
A.  Should the Commission deny an applicant's licensing

request, the Commission shall inform the applicant in writing
that the application for licensing has been denied and notify
the applicant of the right to appeal that decision under this
Rule.

B.  The applicant shall have 30 days from notice
provided under R686-104-3A to make formal written request
for an appeal.

C.  An applicant's request to appeal the denial of
clearance shall follow the application criteria and format
contained in R686-100-19(A)(1) and shall include:

(1) name and address of the individual requesting
review;

(2) action being requested;
(3) the grounds for the appeal, which are limited to:
(a) a mistake of identity;
(b) a mistake of fact regarding the information relied

upon by the Commission in making its decision;
(c) information that could not, with reasonable diligence,

have been discovered and produced by the applicant
previously and provided previously to the Commission; or

(d) compelling circumstances that in the judgment of the
Commission Executive Committee warrant an appeal.

(4) signature of person requesting review.
D.  The Commission Executive Secretary shall make a

determination regarding the grounds for appeal in a timely
manner, inform the applicant in writing of the decision, and,
if necessary, schedule an appeal hearing at the earliest
possible date, consistent with the standard Commission
meetings.

R686-104-5.  Appeal Procedure.
A.  An applicant shall have the right to be represented by

an attorney at an appeal hearing under this Rule.  The
Commission shall be represented by a person appointed by
the Investigations Unit of the USOE.

B.  The burden of proof at an appeal hearing shall be on
the applicant to show that the actions of the Commission in
denying the applicant's licensing request were based on the
grounds enumerated in R686-104-3C.

C.  The hearing shall be heard before a panel (3
members) of the Commission or the Commission, chosen
under the same procedures and having the same duties as
delineated in R686-100-6.

D.  The Commission Executive Secretary or
Commissioner Chair shall conduct the hearing and act as
hearing officer.  The hearing officer's duties shall be the same
duties as delineated in R686-100-6(A).

E.  At the sole discretion of the hearing officer, the
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hearing shall be conducted under R686-100-7 through 14, as
applicable.  All procedural matters shall be at the sole
discretion of the Executive Secretary who has the right to
limit witnesses and evidence presented by the applicant in
support of the appeal.

F.  Within 20 days after the hearing, the Executive
Secretary or Commission Chair shall issue a written report
containing:

(1) detailed findings of fact related to the factual basis
for the appeal;

(2) the decision and rationale of the hearing panel
concerning the applicant's clearance of criminal background
check request; and

(3) any time-line or conditions set by the panel for a
reapplication for clearance by the applicant.

G.  The decision of the hearing panel is final.

KEY:  educator license, appeals
October 16, 2002 53A-6-306(1)
Notice of Continuation October 5, 2007 53A-6-107
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R714.  Public Safety, Highway Patrol.
R714-500.  Chemical Analysis Standards and Training.
R714-500-1.  Authority.

A. This rule is authorized by Section 41-6a-515 which
requires the commissioner of the Department of Public Safety
to establish standards for the administration and interpretation
of chemical analysis of a person's breath, including standards
of training.

R714-500-2.  Definitions.
A.  Certification Report means document prepared by a

technician detailing the results of a certification check.
B.  Certification Check means analysis of instrument

function and calibration performed by technician.
C.  Instrument means breath alcohol concentration

testing instruments employed by law enforcement officers for
evidentiary purposes and approved by the department.

D.  Operator means individual certified by the
department to administer breath alcohol concentration tests.

E.  Breath Alcohol Concentration Test Results means
analytical results of a breath alcohol concentration test
provided by an approved instrument.  Results are deemed to
be an exact representation of breath alcohol concentration at
the time of test.

F.  Program means all breath alcohol concentration
testing techniques, methods, and programs.

G.  Program Supervisor means authorized representative
of the Commissioner of Public Safety for the breath alcohol
concentration testing program and supervisor of said program.

H.  Technician means individual certified by the
department to operate, provide training on, and perform
maintenance, repairs, and certification checks on breath
alcohol concentration testing instruments.

I.  Breath Test means test administered by an operator or
technician on an instrument for the purpose of determining
breath alcohol concentration.

R714-500-3.  Purpose.
A.  It is the purpose of this rule to set forth:
(1)  Procedures whereby the department may certify:
(a)  breath alcohol concentration testing programs;
(b)  breath alcohol concentration testing instruments;
(c)  breath alcohol concentration analytical results.
(d)  breath alcohol concentration testing operators;
(e)  breath alcohol concentration testing technicians; and
(f)  breath alcohol concentration testing program

supervisors.
(2)  Adjudicative procedure concerning:
(a)  application for and denial, suspension or revocation

of the aforementioned certifications; and
(b)  appeal of initial department action concerning the

aforementioned certifications.

R714-500-4.  Application for Certification.
A.  Application for certification shall be on forms

provided by the department in accordance with Subsection
63G-4-201(3)(c).

R714-500-5.  Program Certification.
A.  All programs must be certified by the department.
B.  Prior to initiating a program, an agency or laboratory

shall submit application to the department for certification.
The application shall show the brand or model, or both, of the
instrument to be used and contain a resume of the program
followed.  The department shall inspect to determine
compliance with all applicable provisions under R714-500.

C.  Certification of a program may be denied, suspended,
or revoked by the department if, based on information
obtained by the department, program supervisor, or

technician, the agency or laboratory fails to meet the criteria
as outlined by the department.

R714-500-6.  Instrument Certification.
A.  Criteria:  To be approved, each manufacturer's brand

or model of instrument shall meet the following criteria:
1.  The instrument shall provide accurate and consistent

analysis of breath specimen for the determination of breath
alcohol concentration for law enforcement purposes;

2.  Breath alcohol concentration analysis of an
instrument shall be based on the principle of infra-red energy
absorption or any other similarly effective procedure as
specified by the Department;

3.  Breath specimen analyzed shall be essentially
alveolar or end expiratory in composition according to the
analysis method utilized;

4.  Measurement of breath alcohol concentration shall be
reported in grams of alcohol per 210 liters of breath;

5.  The instrument shall analyze a reference sample
during certification checks, following procedures outlined in
R714-500-6-D;

6.  Other criteria, deemed necessary by the Department,
may be required to correctly and adequately evaluate the
instrument as practical and reliable for law enforcement
purposes.

B.  Acceptance:  The Department shall approve all
breath alcohol concentration testing instruments employed for
law enforcement evidentiary purposes.

1.  The Department shall maintain an approved list of
accepted instruments.  Law enforcement entities shall select
instruments from this list, which list shall be available for
public inspection upon request from the Department, Utah
Highway Patrol Training Section, 410 West 9800 South,
Sandy, UT 84070.

2.  A manufacturer may apply for approval of an
instrument by brand or model not on the list.  The Department
shall subsequently examine each instrument to determine if it
meets criteria specified by R714-500 and applicable purchase
requisitions.

3.  Upon compliance with R714-500, an instrument may
be approved by brand or model and placed on the list of
accepted instruments.

4.  Certification Reports verifying the certification of all
instruments shall be kept on file by the program supervisor
and made available upon request through the Department,
Utah Highway Patrol Training Section, 410 West 9800 South,
Sandy, UT 84070.

C. Initial Instrument Certification: All breath alcohol
concentration testing instruments used for law enforcement
evidentiary purposes shall be certified prior to being placed
into service at a specific location.

1.  The program supervisor shall determine that each
individual instrument, by serial number, conforms to the
brand or model that appears on the commissioner's accepted
list.

2.  Prior to an instrument being placed into service at a
specific location, a technician shall perform a certification
check, following the standardized operating procedure and
requirements outlined in R714-500-6-D.

3.  Upon successful completion of these requirements,
the instrument shall be deemed to be operating correctly and
may be placed into service.

D.  Regular Instrument Certification Checks
1.  Once an instrument has been placed into service at a

specific location, it shall be certified by a technician on a
routine basis, not to exceed 40 days between certification
checks.

2.  The program supervisor shall establish a standardized
operating procedure for performing certification checks,
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following requirements set forth in R714-500 or by using
such procedures as recommended by the manufacturer of the
instrument to meet its performance specifications, as derived
from:

a.  electrical power check;
b.  operating temperature check;
c.  internal purge check;
d.  invalid test procedures check;
e.  diagnostic measurements check;
f.  internal calibration check;
g.  known reference sample check; and
h.  measurements of breath alcohol concentration,

displayed in grams of alcohol per 210 liters of breath.
A copy of these standard operating procedures may be

made available upon request through the Department, Utah
Highway Patrol Training Section, 410 West 9800 South,
Sandy, UT 84070.

3. For known reference sample checks set forth in R714-
500-6-D-2-g, the instrument shall analyze a reference sample,
such as headspace gas from a mixture of water and a known
weight or volume of ethanol held at a constant temperature or
a compressed inert gas and alcohol mixture from a pressurized
cylinder.

a.  The result of the analysis shall agree with the
reference sample's predicted value, within parameters of
calibration set at plus or minus 5% or 0.005, whichever is
greater, or such limits as set by the Department.

i.  For example, if a known reference sample has a value
of 0.100, the parameters of calibration set at plus or minus 5%
would equal 0.005 (0.100 x 5 % = 0.005).  Acceptable
parameters of calibration using a known 0.100 reference
sample would therefore range from 0.095 to 0.105.

b.  Analytical results of the known reference sample
check shall be reported to three decimal places.

1.  Other checks, deemed necessary by the Department or
program supervisor, may be required to correctly and
adequately evaluate the instrument.

2.  Technicians shall follow the standardized operating
procedure as set forth by the program supervisor when
performing certification checks.

4.  If an instrument successfully passes all the
certification checks, it shall be deemed to be operating
properly.

5.  A report of the certification results with the serial
number of the certified instrument shall be recorded on the
approved Certification Report form by the technician, sent to
the program supervisor, and placed in the file for certified
instruments.

6.  Results of certification checks shall be kept in a
permanent record retained by the technician or program
supervisor.

E. Instrument Repair and Recertification
1.  The Department may at any time determine if a

specific instrument is unreliable or unserviceable.  Upon such
a finding, the instrument shall be removed from service and
certification withdrawn.

2.  A report of the certification results showing the
certification has been withdrawn shall be recorded on the
approved Certification Report form by the technician, sent to
the program supervisor, and placed in the file for certified
instruments.

3.  Upon proper repair, the instrument may be recertified
and again placed into service at a specific location.

a.  Minimum requirements for recertification are
identical to those outlined in R714-500-6-D, sub-sections 2,
3, and 4.

4.  A report of the certification results with the serial
number of the recertified instrument shall be recorded on the
approved Certification Report form by the technician, sent to

the program supervisor, and placed in the file for certified
instruments.

R714-500-7.  Breath Alcohol Concentration Test
Analytical Results.

A.  The instrument should be operated by either a
certified operator or technician.

B.  Breath specimen analyzed for breath alcohol
concentration shall be essentially alveolar or end expiratory in
composition according to the analysis method utilized.

1.  The results of tests to determine breath alcohol
concentration shall be expressed as equivalent grams of
alcohol per 210 liters of breath.

2.  Analytical results on a breath alcohol concentration
test shall be recorded using terminology established by State
statute and reported to three decimal places.

a.  For example, a result of 0.237g/210L shall be
reported as 0.237.

C.  Results of breath alcohol concentration tests will be
printed by the instrument.

D.  Results are deemed to be an exact representation of
breath alcohol concentration at the time of test.

E.  The printed results of a breath alcohol concentration
test will be retained by the operator or the operator's
individual agencies' designated record or evidence custodian.

F.  Instrument internal standards on a breath alcohol
concentration test do not have to be recorded numerically.

R714-500-8.  Operator Certification.
A.  All breath alcohol testing operators must be certified

by the department.
B.  All training for initial and renewal certification will

be conducted by a program supervisor or technician.
C.  Initial Certification
(1)  In order to be certified as a breath alcohol

concentration testing instrument operator, an individual must
successfully complete a course of instruction approved by the
department, which must consist of eight hours of training,
including as a minimum the following:

a.  Effects of alcohol in the human body;
b.  Operational principles of breath testing;
c.  D.U.I. Summons and Citation, D.U.I. Report Form,

and courtroom testimony;
d.  Legal aspects of chemical testing, DUI case law, and

other alcohol related laws;
e.  Laboratory participation performing simulated tests

on the instruments, including demonstrations under the
supervision of a class instructor;

f.  Examination and critique of course.
(2)  After successful completion of the initial

certification course a certificate will be issued that will be
valid for three years.

D.  Renewal Certification
(1)  The operator is required to renew certification prior

to its expiration date.  The minimum requirement for renewal
of operator certification will consist of eight hours of training,
including as a minimum the following:

a.  Effects of alcohol in the human body;
b.  Operational principles of breath testing;
c.  D.U.I. Summons and Citation, D.U.I. Report Form,

and courtroom testimony;
d.  Legal aspects of chemical testing DUI case law, and

other alcohol related laws;
e.  Examination and critique of course;
f.  Or the operator must successfully complete the web-

based computer program including successful completion of
exam.  Results of exams must be forwarded to program
supervisor and a certification certificate will be issued.

(2)  After successful completion of the re-certification
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course a certificate will be issued that will be valid for three
years.

(3)  Any operator who allows their certification to expire
one year or longer must retake and successfully complete the
initial certification course as outlined in R714-500-8.

R714-500-9.  Technician Certification.
A.  All technicians, must be certified by the department.
B.  The minimum qualifications for certification as a

technician are:
(1)  Satisfactory completion of the operator's initial

certification course and/or renewal certification course;
(2)  Satisfactory completion of the Breath Alcohol

Testing Supervisor's course offered by Indiana University or
an equivalent course of instruction, as approved by the
program supervisor;

(3)  Satisfactory completion of the manufacturer's
maintenance and repair technician course;

(4)  Maintenance of technician's status through a
minimum of eight hours training each calendar year.  This
training must be directly related to the breath alcohol testing
program and must be approved by the program supervisor.

C.  Any technician who fails to meet the requirements of
R714-500-9-B and allows their certification to expire for
more than one year, must renew their certification by meeting
the minimum requirements as outlined in R714-500-9-B.

D. Only certified breath alcohol testing technicians shall
be authorized to provide expert testimony concerning the
certification and all other aspects of the breath testing
instrument under their supervision.

R714-500-10.  Program Supervisor Certification.
The program supervisor will be required to meet the

minimum certification standards set forth in R714-500-9.
Certification should be within one year after initial
appointment or other time as stated by the department.

R714-500-11.  Previously Certified Personnel.
A.  This rule shall not be construed as invalidating the

certification of personnel previously certified as operators
under programs existing prior to the promulgation of this rule.
Such personnel shall be deemed certified, provided they meet
the training requirements as outlined in R714-500-8.

B.  This rule shall not be construed as invalidating the
certification of personnel previously certified as a technician
under programs existing prior to the promulgation of this rule.
Such personnel shall be deemed certified, provided they meet
the training requirements in R714-500-8.

R714-500-12.  Revocation or Suspension of Certification.
A.  The department may, on the recommendation of the

program supervisor, revoke or suspend the certification of any
operator or technician:

(1)  Who fails to comply with or meet any of the criteria
required in this rule; or

(2)  Who falsely or deceitfully obtained certification; or
(3)  Who fails to show proficiency in proper operation of

the breath testing instrument; or
(4)  For other good cause.

R714-500-13.  Adjudicative Proceedings.
A.  Purpose of section.  It is the purpose of this section to

set forth adjudicative proceedings in compliance with Title
63G Chapter 4.

B.  Designation.  All adjudicative proceedings performed
by the department shall proceed informally as set forth herein
and as authorized by Sections 63G-4-202 and 63G-4-203.

C.  Denial, suspension or revocation.  A party who is
denied certification or whose certification is suspended or

revoked, will be informed within a period of 30 days by the
department the reasons for denial, suspension, or revocation.

D.  Appeal of denial, suspension, or revocation.  A party
who is denied certification or whose certification is
suspended or revoked may appeal to the commissioner or
designee on a form provided by the department in accordance
with Subsection 63G-4-201(3)(C).  The appeal must be filed
within ten days after receiving notice of the department
action.

E.  No hearing will be granted to the party. The
commissioner or designee will merely review the appeal and
issue a written decision to the party within ten days after
receiving the appeal.

KEY:  alcohol, intoxilyzer, breath testing, operator
certification
October 15, 2008 41-6a-515
Notice of Continuation May 12, 2005 63G-4
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R728.  Public Safety, Peace Officer Standards and
Training.
R728-409.  Refusal, Suspension, or Revocation of Peace
Officer Certification.
R728-409-1.  Authority.

The authority for the refusal, suspension or revocation of
peace officer certification is authorized under Section 53-6-
105(K)  and 53-6-211 which gives authority for the Director
of Peace Officers Standards and Training to make rules for
this chapter.

R728-409-2.  Purpose.
The purpose of a procedure for the refusal, suspension,

or revocation of peace officer certification/authority is to
further law enforcement professionalism and to protect the
public, employing agencies and law enforcement officers
alike.

R728-409-3.  Cause to Evaluate Certification for the
Refusal, Suspension, or Revocation of Peace Officer
Certification or Authority.

The division may initiate an investigation when it
receives information that grounds for refusal, suspension, or
revocation of certification exist.  The initial information may
come from any responsible source, including those provisions
of R728-409-5.  Pursuant to the purpose and intent of 53-6-
211, revocation is a permanent deprivation of peace officer
certification or authority, and except as outlined in R728-409-
28 does not allow for a person who has been revoked in the
State of Utah to be readmitted into any peace officer training
program conducted by or under the approval of the division,
or to have peace officer certification or authority reinstated or
restored by the division.

Any of the following provisions may constitute cause for
refusal, suspension, or revocation of peace officer certification
or authority:

A.  Any willful falsification of any information provided
to the division to obtain certified status.  The information
could be in the form of written application, supplementary
documentation requested or required by the division,
testimony or other oral communication to the division, or any
other form of information which could be considered
fraudulent or false for purposes of Subsection 53-6-
211(1)(d)(i).

B.  "Physical or mental disability" for purposes of
Section 53-6-211(1)(d)(ii), shall be defined as set forth in
Utah Administrative Code, Rule R728-403-9, Physical,
Emotional, or Mental Condition Requirement, and division
medical guidelines.

C.  Conviction of any drug related offense including the
provisions of Title 58 Chapter 37.

D.  "Addiction to drug or narcotics" for purposes of
Section 53-6-211(1)(d)(iii) means addiction to any drug or
narcotic as defined in Title 58, Chapter 37.

1.  Peace officers who, in the normal course of their
peace officer duties and functions, possess, attempt to
simulate, unintentionally use or are forced to use, narcotics,
drugs, or drug paraphernalia, shall be exempt from the
provisions of Section 53-6-211(1)(d)(iii) and (v), so long as
their conduct:

a.  is authorized by their law enforcement employer; and
b.  does not jeopardize the public health, safety or

welfare.
2.  Addiction to drugs or narcotics as a direct result of

the legitimate treatment of a physical, emotional or
psychological disease, or injury which is currently being
treated by a licensed physician or medical practitioner
licensed in this state or any other state, and which has been
reported, in writing, to the law enforcement employer and

P.O.S.T., shall not be considered a violation of Section 53-6-
211(1)(d)(iii) so long as the addiction does not jeopardize the
public health, safety or welfare.

a.  Addiction to unlawfully obtained drugs or narcotics
arising from circumstances not involving (a) the legitimate
treatment of a physical disease; (b) circumstances involving
surgery or serious injury; (c) from psychological illness; and
(d) which has not been treated by a licensed physician or
medical practitioner, licensed in this state or any other state,
shall be considered a violation of Section 53-6-211(1)(d)(iii).

b.  No applicant shall be granted peace officer
certification or authority if it is demonstrated that the
applicant has a drug addiction which is not under control.

c.  A peace officer may have peace officer certification
or authority temporarily suspended for the duration of drug
rehabilitation.  If the peace officer has demonstrated control
of the drug addiction as determined by a division medical
consultant, peace officer certification or authority shall be
restored.

d.  Criminal conduct by a person asserting the conduct
was the result of drug addiction or dependence shall be
grounds for refusal, suspension or revocation of peace officer
certification or authority despite the fact that rehabilitation
has not occurred prior to the peace officer certification or
authority being refused, suspended or revoked.

3.  Notwithstanding anything contained in this
administrative rule to the contrary, a peace officer may have
peace officer certification or authority revoked for conduct in
violation of Section 53-6-211(1)(d)(iii), if, prior to the
conduct in question, the peace officer has had a previous
suspension or revocation of peace officer certification or
authority under Section 53-6-211(1)(d)(iii), or similar statute
of another jurisdiction.

E.  Conviction of a felony.
F. "Crimes involving dishonesty" for purposes of Section

53-6-211(1)(d)(iv) means conviction for criminal conduct,
under the statutes of this state or any other jurisdiction, which
under the rules of evidence can be used to impeach a witness
or involving, but not limited to, any of the following:

1.  theft;
2.  fraud;
3.  tax evasion;
4.  issuing bad checks;
5.  financial transaction credit card offenses;
6.  deceptive business practices;
7.  defrauding creditors;
8.  robbery;
9.  aggravated robbery;
10.  bribery or receiving a bribe;
11.  perjury;
12.  extortion;
13.  falsifying government records;
14.  forgery;
15.  receiving stolen property;
16.  burglary or aggravated burglary.
G.  "Crimes involving unlawful sexual conduct" for

purposes of Section 53-6-211(1)(d)(iv) means any violation
described in Title 76, Chapter 5, Part 4; Chapter 5a; Chapter
7, Part 1; Chapter 10, Part 13; or Chapter 9, Part 7, Section
702, 702.5 and 702.7.

H.  "Crimes involving physical violence" for purposes of
Section 53-6-211(1)(d)(iv) means any violation of Part 1,
Assault and Related Offenses, and Part 2, Criminal Homicide,
of Title 76, Chapter 5.

I.  "Driving under the influence of alcohol or drugs" for
purposes of Section 53-6-211(1)(d)(iv) means any violation
of Section 41-6a-502.

Criminal conduct by an individual asserting the conduct
was a result of drug addiction or dependence shall be grounds
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for refusal, suspension or revocation despite the fact that
rehabilitation has not occurred prior to the refusal, suspension
or revocation.

J.  "Conduct or pattern of conduct" for purposes of
Section 53-6-211(1)(d)(v) means an act or series of acts by a
person which occur prior to or following the granting of peace
officer certification or authority.

1.  Conduct that shall be considered as grounds for
violation of Section 53-6-211(1)(d)(v) shall include:

a.  uncharged conduct which includes the conduct set
forth in Rule R728-409-3, which could be considered
criminal, although such conduct does not result in the filing of
criminal charges against the person, but where the evidence
shows that the criminal act did occur, that the person
committed the act, and that the burden of proof by a
preponderance of the evidence could be established by the
division;

b.  criminal conduct where a criminal charge is filed, a
conviction is not obtained, but where the evidence shows that
the criminal act did occur, that the person committed the act,
and that the burden of proof by a preponderance of the
evidence appears to exist;

c.  criminal conduct as enumerated in Section 53-6-
211(1)(d)(iv) and 53-6-203, where the filing of a criminal
charge has resulted in a finding of guilt based on evidence
presented to a judge or jury, a guilty plea, a plea of nolo
contendere, a plea of guilty or nolo contendere which is held
in abeyance pending the successful completion of probation,
diversion agreements, or conviction which has been
expunged, dismissed, or treated in a similar manner to either
of these procedures;

d.  violations of Section 53-6-211(1)(d)(i) or the refusal
to respond, or the failure to respond truthfully, to the
questions of POST investigators asked pursuant to R728-409-
5;

e.  violations of Section 53-6-211(1)(d)(iii) which
involve criminal conduct or jeopardize the public health,
safety or welfare;

f.  sexual harassment which is:
(i)  conduct which rises to the level of behavior of a

criminal sexual nature which includes, but is not limited to,
the unwelcomed touching of the breasts of a female, buttocks
or genitals of another, and or taking of indecent liberties with
another;

(ii)  behavior by a supervisor which creates the
perception in the mind of the subordinate that the granting or
withholding of tangible job benefits shall be based on the
granting of sexual favors.

g.  sexual conduct which is:
(i)  subject to criminal punishment; or
(ii)  substantially diminishes or, if known, would tend to

diminish public confidence and respect for law enforcement;
or

(iii)  damages or, if known, would tend to damage a law
enforcement department's efficiency or morale; or

(iv)  impairs or, if known, would tend to impair the
ability of the peace officer to objectively and diligently
perform the duties and functions of a peace officer;

h.  sexual activity protected by the right of privacy, that
does not hamper law enforcement, shall not be grounds for
refusal, suspension or revocation of peace officer certification
or authority.

i.  Other conduct, whether charged or uncharged, which
constitutes: malfeasance in office, non-feasance in office,
violates the peace officer's oath of office, or a willful and
deliberate violation of Title 53, Chapter 6, or the
administrative rules contained in Utah Administrative Code,
Agency R728.

(i)  Malfeasance for purposes of subsection (h) shall

include the commission of some act which is wholly wrongful
or unlawful that affects, interrupts or interferes with the
performance of official duties.

(ii)  Non-feasance for purposes of subsection (h) shall
include the omission of an act which a peace officer by virtue
of his employment as such is charged to do.

(iii)  oath of office for purposes of subsection (h) shall
include the swearing of a person, upon employment as a
peace officer defined in Title 53, Chapter 13, to an oath to
support, obey and defend the Constitution of the United
States and the Constitution of the State of Utah and discharge
the duties of the office with fidelity, or, a similar oath of a
county, city or town.

j.  arrest for driving under the influence of alcohol or
drugs, where the elements of the offense could be established
by a preponderance of the evidence.

k.  Addiction to alcohol:
(i)  if it is demonstrated that a peace officer or applicant

for peace officer certification or authority has an alcohol
addiction which is not under control;

(ii)  a peace officer with an alcohol addiction may have
peace officer certification or authority temporarily suspended
for the duration of alcohol rehabilitation.  If the peace officer
has demonstrated control of the alcohol addiction as
determined by a division medical consultant, peace officer
certification or authority may be restored;

(iii)  criminal conduct by an individual asserting the
conduct was a result of alcohol addiction or dependence shall
be grounds for refusal, suspension or revocation despite the
fact that rehabilitation has not occurred prior to the refusal,
suspension or revocation.

l.  Acts of gross negligence or misconduct which is
"clearly outrageous" or shock the conscience of a reasonable
person;

(i)  violations of the Law Enforcement Code of Ethics as
adopted by the Council;

(ii)  lying under the Garrity warning
m.  A dismissal from military service under any of the

following circumstances:
(i)  Bad conduct discharge (BCD)
(ii)  Dishonorable discharge (DD)
(iii)  Administrative discharge of "General under

honorable conditions" (GEN).

R728-409-4.  Conduct Not in Violation of Section 53-6-
211(1).

Conduct which shall not be considered a violation of this
subsection includes:

A.  Traffic violations other than those enumerated in
Section 53-6-211(1)(d)(iv) or R728-409-3 herein; or

B.  Violations of individual department policy and
procedure as enumerated in Section 53-6-211(4).

R728-409-5.  Investigative Procedure.
A.  All investigations initiated shall be commenced upon

the reasonable belief that cause exists for the refusal,
suspension or revocation of peace officer, correctional officer,
reserve/auxiliary officer or special function officer
certification as indicated in section 409-3 above.

B.  The initiation of an investigation may occur upon any
of the following circumstances:

1.  A peace officer who has been charged with a criminal
violation of law;

2.  A peace officer who has committed conduct which is
a criminal act under law, but which has not been criminally
charged and/or where criminal prosecution is not anticipated;

3.  A peace officer who has committed conduct in
violation of section 409-3 above, where the department has
conducted disciplinary action and notification of the conduct
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has been made to the division by the peace officer's
department;

4.  A department which has terminated a peace officer
from employment for conduct which is in violation of section
409-3 above;

5.  A department which has agreed to allow a peace
officer to resign, rather than terminate the employment, for
conduct which is in violation of section 409-3 above;

6.  A complaint from a citizen which, on its face, appears
to be a violation of section 409-3 above;

7.  Media attention, confirmed by the employing agency,
reporting peace officer misconduct which appears to be in
violation of section 409-3 above;

8.  Information from a peace officer, concerning another
peace officer or law enforcement department, alleging
improper, unethical, or unlawful conduct in violation of
section 409-3 above;

9.  Information against a peace officer received from any
law enforcement agency, criminal justice related agency, or
political subdivision alleging improper, unethical, or unlawful
conduct in violation of section 409-3 above;

10.  Administrative procedures instituted by the division
to uncover or reveal past criminal conduct or the character of
an individual requesting peace officer certification, or
entrance into a certified peace officer training program which
upon completion would create eligibility for peace officer
certification; and/or

11.  The peace officer may be directed to respond to
questions pursuant to a "Garrity Warning."  Refusal to
respond to questions after being warned, or the failure to
respond truthfully, may result in a suspension up to three
years depending on aggravating and mitigating circumstances.

C.  All citizens requesting to file a complaint against a
peace officer will be requested to sign a written statement
detailing the incident, swear to the accuracy of the statement,
be advised that complaints found to be malicious in nature
may be prosecuted under Section 76-8-511, Falsification of
Government Record, and may require that the citizen submit
to a polygraph examination concerning the truth and veracity
of the complaint.

D.  Non-criminal complaints or information about a
peace officer initiated by another peace officer will be
submitted in writing detailing the incident or offer the
division a tape recorded statement detailing the incident.

E.  A staff member will be assigned to investigate the
complaint or information and to make a recommendation to
proceed or to discontinue action in the matter.

1.  If a peace officer under investigation is employed by a
law enforcement agency, POST shall notify the peace officer's
employing agency concerning the complaint or information.

2.  POST will refer any complaints made by officers or
citizens of a criminal nature to the appropriate agency having
jurisdiction.

3.  Criminal complaints will be handled by the agency
having jurisdiction.

4.  If the responsible agency has an open and active case
POST will wait until the agency has completed their
investigation before taking action.

5.  POST will use the investigation and may use the
adjudicative findings to help determine its action with regard
to an individual's certification.  POST will do it's own
investigation whenever it feels the necessity to do so.

6.  POST will take action based on the actual conduct of
the individual as determined by an investigative process, not
necessarily on the punishment or finding of the court.

7.  POST's primary concern is conduct that disrupts,
diminishes or otherwise jeopardizes public trust and fidelity
in law enforcement.

8.  Complaints that are not criminal will be investigated

by the agency having jurisdiction.  If the employing agency
chooses not to investigate, a POST staff investigator may be
assigned to conduct the investigation.

9.  Witnesses and other evidence may be subpoenaed for
the investigation pursuant to Section 53-6-210.

10.  If ordinary investigative procedures cannot resolve
the facts at issue, the peace officer may be requested to submit
to a polygraph examination.  Refusal to do so could result in
the immediate suspension of peace officer certification until
such time as an administrative proceeding can be established
or other factual information has been received which no
longer requires the need for the polygraph examination.

11.  If an officer is found to have lied under the Garrity
warning, his certification may result in a suspension up to
three years depending on aggravating and mitigating
circumstances.

F.  Subsection (E) will be the method preferred for the
investigation of alleged violations of Title 53, Chapter 6,
unless special investigative procedures are determined to be
more beneficial to the investigative process by the director
and the council as per R728-409-7.

G.  If the alleged conduct constitutes a public offense for
which the individual involved has not been previously
convicted, the division shall immediately notify the
appropriate prosecutorial authority.  If the conduct would
also, if proven, constitute grounds for suspension or
decertification under Section 53-6-211(1), the director in his
discretion may immediately suspend the certification of the
individual as provided in Section 63G-4-502 and Rule R728-
409-25.

H.  If immediate suspension of a peace officer's
certification is believed necessary to ensure the safety and
welfare of the public, or for insuring the continued public
trust or professionalism of law enforcement, the director shall
immediately establish the procedures for investigation and
adjudicative proceedings in order to fulfill the due process
rights of the peace officer.

I.  Whenever an investigation is initiated the officer(s)
who is under investigation and his department will be notified
as soon as reasonably possible, except in cases where the
nature of the complaint would make such a course of action
impractical.  The date and time the department administrator
and the officer are notified should be noted in the appropriate
space on the complaint form.

J.  In all cases, where possible, the investigation shall be
conducted with the full knowledge and assistance of the
department administrator or the administrator of the
employing political subdivision.

K.  If during the course of an investigation it appears that
criminal action may be involved the information is to be
turned over to appropriate local authorities for disposition.  It
is not the position of the division to be involved in
investigating criminal cases against officers.  If criminal
charges are pending against an officer the division may wait
until the case is adjudicated before deciding if any further
action is warranted by the division (subject to subsection
(5)(J) above).

L.  Assigned investigators are to ensure that all
investigative procedures are properly documented and
recorded in the case file.

M.  Final disposition of a case (i.e., close case, refer to
department for follow-up action, refer for adjudicative
proceeding, etc.) will be made by the deputy director with the
approval of the director.

R728-409-6.  Special Investigative Proceedings -
Procedures.

A.  The Director with the concurrence of the Council on
Peace Officer Standards and Training, may initiate special



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 331

investigative proceedings.
B.  The purpose of the special investigative proceeding is

to hear testimony and other evidence regarding violations of
Chapter 6, Title 53.

C.  Special investigative proceedings will be presided
over by a panel of the Council on Peace Officer Standards and
Training consisting of at least three Council members and any
persons designated by the Council Chairman and Director of
the division.

D.  Direct examination of witnesses will be conducted by
members of the panel.

E.  The division and presiding officer may subpoena
witnesses and other evidence for special investigative
proceedings, as per Sections 53-6-210 and 63G-4-205(2).

F.  The special investigative proceeding will be a
proceeding of record by the use of tape recording and/or court
reporter.

G.  If an officer is found to have lied under the Garrity
warning, his certification may result in a suspension up to
three years depending on aggravating and mitigating
circumstances.

R728-409-7.  Purpose of Adjudicative Proceedings.
A.  The purpose of adjudicative proceedings will be to

establish whether or not:
1.  the respondent did in fact commit the alleged

conduct; and
2.  such conduct falls within the grounds for

administrative action enumerated in Section 53-6-211(1); or
3.  to exonerate the respondent if the evidence presented

fails to prove that the respondent committed the alleged
conduct or that such conduct falls within grounds for
administrative action enumerated in Section 53-6-211(1); or

4.  to recommend, to the Council on Peace Officer
Standards and Training and the Director of the Division of
Peace Officer Standards and Training, any action to be taken
with respect to the respondent if the evidence presented
indicates that the respondent committed the alleged conduct
and that such conduct falls within grounds for administrative
action enumerated in Rule R728-409-2 above and in Section
53-6-211(1).

B.  The Administrative Law Judge may recommend
refusal, suspension or revocation of the respondent's peace
officer, correctional officer, reserve/auxiliary officer or special
function officer certification, as applicable.

C.  Any decision reached by the Administrative Law
Judge against the respondent involving a violation of
Subsection 53-6-211(1), must meet the standard burden of
proof which will be a preponderance of evidence.

R728-409-8.  Commencement of Adjudicative Proceedings
- Administrative Complaint.

A.  Except as otherwise permitted by Sections 53-6-
211(6) and 63G-4-502 and Rules R728-409-8(C) and R728-
409-25, all adjudicative proceedings shall be commenced by
notice of an Administrative Complaint accompanied by a
Notice of Agency Action.  The Administrative Complaint will
set forth the allegations complained of by the division.  A
copy of the Administrative Complaint and Notice of Agency
Action shall be sent to the individual named on the
administrative complaint and notice of agency action or by
certified mail.

B.  The Administrative Complaint shall be filed and
served according to the following requirements:

1.  when adjudicative proceedings are commenced by the
division, the Administrative Complaint shall be in writing,
signed by the Council Chairman and shall include:

a.  the name and mailing address of the respondent, and
the name and address of the agency employee or attorney

designated to represent the division;
b.  the division's file number or other reference number;
c.  the name of the adjudicative proceeding;
d.  the date that the notice of the division's action was

mailed;
e.  a statement indicating that a formal hearing will be

conducted according to the provisions of Sections 63G-4-204
to 63G-4-209, except as otherwise indicated by Rule R728-
409 in reference to time of response, as allowed under Section
63G-4-201(2)(vi);

f.  a statement that the respondent shall file a responsive
pleading within 30 days of the mailing date of the notice of
agency action;

g.  a statement of the time and place of the scheduled
adjudicative proceeding, a statement indicating the purpose
for which the adjudicative proceeding is to be held, and a
statement indicating that a party who fails to attend or
participate in the adjudicative proceeding may be held in
default;

h.  a statement of the legal authority and jurisdiction
under which the administrative proceeding is to be
maintained;

i.  the name, title, mailing address, and telephone number
of the presiding officer; and

j.  a statement of the purpose of the adjudicative
proceeding and, to the extent known by the presiding officer,
the questions to be decided.

C.  When the cause of action under Section 53-6-211
and Rule R728-409-3 is conviction of a felony, the following
procedures shall apply:

1.  The division shall send written notice to the peace
officer stating that proceedings prior to revocation shall be
limited to an information review of written documentation by
the presiding officer, and that revocation is mandatory when
the presiding officer determines that the peace officer has
been convicted of a felony.

2.  The notice shall state that within 15 days of the
mailing date of the notice, the peace officer may request, in
writing, an informal hearing before the presiding officer to
present evidence that there was no felony conviction, or that
the conviction has been overturned, reduced to a
misdemeanor or expunged.  This notice shall also state that if
the peace officer does not so request, the presiding officer,
and POST Council, will proceed on the documentation of
conviction.

R728-409-9.  Responsive Pleadings.
A.  In all adjudicative proceedings, the respondent shall

file and serve a written response signed by the respondent or
his representative within 30 days of the mailing date of the
notice of agency action, that shall include:

1.  the division's file number or other reference number;
2.  the name of the adjudicative proceeding;
3.  a statement of the relief that the respondent seeks;
4.  a statement of facts;
5.  a statement summarizing the reasons that the relief

requested should be granted.
B.  The response shall be filed with the division.
C.  The presiding officer or the division, pursuant to

rule, may permit or require pleadings in addition to the notice
of agency action and the response.  All papers permitted or
required to be filed shall be filed with the division.

R728-409-10.  Consent Agreements.
A.  The director may seek a consent agreement for the

refusal, suspension or revocation of certification with the
individual.  The consent agreement will be delivered with the
administrative complaint.

B.  The individual will have 10 days from receiving the
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consent agreement to respond to the Director on the consent
agreement.

C.  If a consent agreement is not sought or is not
reached, the procedure outlined in R728-409-9 above will
proceed.

D.  If a consent agreement has been signed by both
parties, the adjudicative proceeding will conclude.

E.  The consent agreement procedure will not extend the
period of time for responsive pleading to the administrative
complaint and notice of agency action.

R728-409-11.  Scheduling the Adjudicative Proceeding -
Hearing.

A.  After the division has been served with the
responsive pleading, notice of the location, date and time for
the adjudicative hearing will be issued.

B.  The adjudicative hearing will be held within a
reasonable time after service of the responsive pleading unless
a later scheduling is ordered by the presiding officer, or
mutually agreed upon by the individual and the division.

C.  When the cause for action is conviction of a felony,
the presiding officer will conduct an informal review of the
documentation within 30 days after the notice is mailed to the
peace officer.  If the peace officer timely requests a hearing,
the presiding officer shall, within 30 days of the request, hold
an informal hearing pursuant to Section 53-6-211(6).

R728-409-12.  Discovery and Subpoenas.
A.  In formal adjudicative proceedings parties may

conduct limited discovery.  The respondent is entitled to a
copy of all evidence the division intends to use in the
adjudicative proceeding, and other relevant documents in the
agency's possession which are necessary to support his or her
claims or defenses subject, however, to the Government
Records Access and Management Act, UCA 63G-2-101 et
seq.  Discovery does not extend to interrogatories, requests
for admissions or depositions.

B.  Subpoenas and other orders to secure the attendance
of witnesses or the production of evidence for adjudicative
proceedings shall be issued by the Division of Peace Officer
Standards and Training pursuant to Section 53-6-210, or the
presiding officer when requested by any party, or may be
issued by the presiding officer on his own motion pursuant to
Section 63G-4-205.

C.  Discovery is prohibited in informal proceedings.

R728-409-13.  Procedures for Adjudicative Proceedings -
Hearing Procedures.

A.  All formal adjudicative proceedings shall be
conducted as follows:

1.  The presiding officer shall regulate the course of the
hearing to obtain full disclosure or relevant facts and to afford
all the parties reasonable opportunity to present their
positions.

2.  On his own motion, or upon objection by a party, the
presiding officer:

a.  may exclude evidence that is irrelevant, immaterial, or
unduly repetitious;

b.  shall exclude evidence privileged in the courts of
Utah;

c.  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all pertinent
portions of the original document;

d.  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, or the
record of other proceedings before the agency, and of
technical or scientific facts within the agency's specialized
knowledge.

3.  The presiding officer may not exclude evidence solely

because it is hearsay.
4.  The presiding officer shall afford to all parties the

opportunity to present evidence, argue, respond, conduct
cross-examination, and submit rebuttal evidence.

5.  The presiding officer may give persons not a party to
the adjudicative proceeding the opportunity to present oral or
written statements at the hearing.

6.  All testimony presented at the hearing, if offered as
evidence, to be considered in reaching a decision on the
merits, shall be given under oath.

7.  The hearing shall be recorded at the division's
expense.

8.  Any party, at his own expense, may have a person
approved by the division prepare a transcript of the hearing,
subject to any restrictions that the division is permitted by
statute to impose to protect confidential information disclosed
at the hearing.

9.  All hearings shall be open to all parties.
10.  This rule does not preclude the presiding officer

from taking appropriate measures necessary to preserve the
integrity of the hearing.

11.  The respondent has the right to counsel.  Counsel
will not be provided by the division and all costs for counsel
will be the sole responsibility of the respondent.

12.  Witnesses at adjudicative hearings may have counsel
present.  Counsel for witnesses will not have the right to
cross-examine.  Counsel will not be provided by the division
and all costs for counsel will be the sole responsibility of the
witness.

13.  Witnesses before an adjudicative hearing may be
excluded from adjudicative hearing while other witnesses are
testifying.

14.  The presiding officer may issue an order to
admonish witnesses not to discuss their testimony with other
witnesses appearing to testify or offer evidence to the
presiding officer at the adjudicative hearing.  This order shall
remain in effect until all testimony and evidence has been
presented at the hearing.

15.  A person's failure to comply with the admonishment
order may result in the refusal to consider testimony or
evidence presented, if it is deemed that the testimony or
evidence has been tainted through violation of the
admonishment order.

B.  When the cause for action is conviction of a felony
and the peace officer requests an informal hearing, it shall be
conducted, except as modified by these rules, pursuant to
Section 63G-4-203.

C.  If the presiding officer finds, by informal review or
hearing, that the peace officer has been convicted of a felony,
he shall recommend revocation of certification.  If the
presiding officer determines that there was not a conviction,
he or she may recommend action other than revocation.

R728-409-14.  Procedures for Adjudicative Proceedings -
Intervention.

A.  Any person not a party may file a signed, written
petition to intervene in a formal adjudicative proceeding with
the division.  The person who wishes to intervene shall mail a
copy of the petition to each party.  The petition shall include:

1.  the division's file number or other reference number;
2.  the name of the proceeding;
3.  a statement of facts demonstrating that the petitioner's

legal rights or interests are substantially affected by the
formal adjudicative proceeding, or that the petitioner qualifies
as an intervenor under any provision of law; and

4.  a statement of the relief that the petitioner seeks from
the division.

B.  The presiding officer shall grant a petition for
intervention if he determines that:
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1.  the petitioner's legal interests may be substantially
affected by the adjudicative proceeding; and

2.  the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

C.1.  Any order granting or denying a petition to
intervene shall be in writing and sent by mail to the petitioner
and each party.

2.  An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

3.  The presiding officer may impose the conditions at
any time after the intervention.

R728-409-15.  Default.
A.  The presiding officer may enter an order of default

against a party if:
1.  a party fails to attend or participate in the hearing; or
2.  the respondent in the proceeding fails to file the

response required under Rule R728-409-9.
B.  The order shall include a statement of the grounds for

default and shall be mailed to all parties.
C.  The defaulted party may seek to have the presiding

officer set aside the default order in accordance with Rule
60(b) of the Utah Rules of Civil Procedure.

D.  After issuing the order for default, the presiding
officer shall conduct the necessary proceedings to complete
the adjudicative proceeding without the participation of the
party in default and shall determine all issues in the
adjudicative proceeding, including those affecting the
defaulting party.

R728-409-16.  Procedures for Adjudicative Proceedings -
Recommendations.

A.  In adjudicative proceedings:
1.  within a reasonable time after the hearing, or after the

filing of any post-hearing papers permitted by the presiding
officer, the presiding officer shall sign and issue a
recommendation that includes:

a.  a statement of the presiding officer's findings of fact
based exclusively on the evidence of record in the
adjudicative hearing or on facts officially noted;

b.  a statement of the presiding officer's conclusions of
law;

c.  a statement of the reasons for the presiding officer's
recommendation;

d.  a statement of recommended agency action;
e.  a notice of the right to apply for council review; and
f.  the time limits applicable to any review.
2.  The presiding officer may use his experience,

technical competence, and specialized knowledge to evaluate
the evidence.

3.  No finding of fact that was contested may be based
solely on hearsay evidence.

4.  This section does not preclude the presiding officer
from issuing interim orders to:

a.  notify the parties of further hearings;
b.  notify the parties of provisional rulings on a portion

of the issues presented; or
c.  otherwise provide for the fair and efficient conduct of

the adjudicative hearing.

R728-409-17.  Notice of Presiding Officer's
Recommendation.

A.  If the evidence against the individual does not
support the conduct alleged in the administrative complaint
with respect to Section 53-6-211(1), the presiding officer,
hereafter referred to as Administrative Law Judge, will mail

the parties a copy of the recommendation upon issuance of
the recommendation.

B.  If the Administrative Law Judge finds that the
evidence against the individual does support the conduct
alleged in the administrative complaint with respect to
Section 53-6-211(1), the Administrative Law Judge will mail
the parties a copy of the recommendation upon issuance of
the recommendation.

C.  The Administrative Law Judge may issue his/her
recommendation to the parties by certified mail.

R728-409-18.  Request for Review of Presiding Officer's
Recommendation.

A.  Except when revocation is recommended for
conviction of a felony, the parties will have 15 days from the
date of issuance of the Administrative Law Judge's
recommendation to request a review of the recommendation
before the council.

B.  A request by any party for council review of the
Administrative Law Judge's recommendation will be made in
writing to the council and will contain all issues which the
party wishes to raise.  The request must specify whether the
party is challenging the ALJ's recommended findings of fact,
conclusions of law, and/or agency action.  If the party is
challenging the recommended findings or conclusions, the
request must particularly set forth which findings and/or
conclusions it wants reviewed and considered by the council.
A copy of the request will be served upon all other parties.

C.  The party seeking review shall provide transcripts,
documents, and briefs to the council within 45 days after the
filing of the notice requesting review.  If the party is
challenging the recommended findings of fact or conclusions
of law, it must support its request with specific references and
citations to the hearing record, and copies of the evidence
received by the ALJ at the hearing, and which are relevant to
the challenged recommendations.  If the request is based on
oral testimony presented at the hearing, the party shall
provide, at its expense, a transcription of that relevant
testimony.  No party shall be permitted oral argument before
the council unless a request for oral argument is filed with the
Council within this same 45 day period.

D.  The other party or parties shall have 30 days from the
date the transcripts, documents and briefs are filed by the
party seeking review, to file any response to the request for
review.  Any response may include additional transcripts or
documents necessary for review.

E.  The council shall whenever possible within a
reasonable time from the filing of the notice requesting
review to provide for a review hearing before the council.

F.  Any review shall be based upon the administrative
hearing record and briefs or other documents submitted by the
parties.  If a party has submitted portions of the hearing
transcript, or other evidence admitted at the hearing, the
council may, in its discretion, require the division to submit
all or any other portion of the hearing transcript or evidence,
and may continue the review hearing for that purpose.  If
necessary to make a determination, the council may also
require the agency to subpoena any of the witnesses who
testified in the evidentiary hearing, to appear at the next
regularly scheduled council meeting, to answer questions
from council members.

G.  If oral argument is requested by either party, at the
review hearing the parties will be permitted 20 minutes each
to present oral argument on their respective positions
identified in their written requests and briefs.  Any testimony
presented during oral argument, if offered as evidence to be
considered in reaching a decision on the review, shall be
given under oath.

H.  If no oral argument is requested, the council shall,
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within a reasonable time after all documents, transcripts and
briefs have been filed, issue to the director a review decision.

I.  If oral argument has been received, the council, within
a reasonable time after the review hearing, shall issue to the
Director a review decision.

J.  The council has the power to make a full review of the
Administrative Law Judge's recommendation.  This power
includes, but is not limited to, the power to accept the ALJ's
recommended findings of fact, conclusions of law, and/or
agency action, or to reject all or a portion thereof, and render
its own findings, conclusions and proposed action on the
officer's certification.

K.  Any periods of time designated in this rule for the
filing of documents and pleadings, or for scheduling of
hearings may be extended by the council for good cause.

R728-409-19.  Council Action and Finding by Director.
A.  Unless a consent order has been signed by all parties

as per Rule R728-409-10 or a request for review is made to
the Council as per Rule R728-409-18, and following the
adjudicative proceeding or following a default by the
individual as outlined in Rule R728-409-15:

1.  The division representative will issue to the council
the recommendation of the Administrative Law Judge.  The
council will review the Administrative Law Judge's
recommendation and make a decision to concur or reject that
recommendation, and to issue any alternative
recommendation it may desire.

2.  The council will issue and file its decision with the
director.

R728-409-20.  Director's Final Order.
A.  In adjudicative proceedings:
1.  After a majority of the council recommends to refuse,

suspend or revoke respondent's peace officer, correctional
officer, reserve/auxiliary officer, or special function officer
certification, or to take no action against respondent, the
director shall prepare and issue a final order within 30 days
outlining the council's decision.

2.  The final order will include information on the appeal
process as outlined in administrative rules R728-409-21, 22,
23.

3.  The director shall, upon issuance, serve a copy of the
final order on the respondent by certified mail and shall mail a
copy to the employing agency.

R728-409-21.  Division Review - Reconsideration.
A.  Except when revocation is recommended for

conviction of a felony within ten days after the date that the
director's final order is issued, any party may file a written
request for reconsideration, stating the specific grounds upon
which relief is requested.  The filing of the request is not a
prerequisite for seeking judicial review of the order.

B.  The request for reconsideration shall be filed with the
division by the person making the request.

C.1.  The director, or a person designated for that
purpose, shall issue a written order granting the request or
denying the request.

2.  If the director or the person designated for that
purpose does not issue an order within 20 days after the filing
of the request, the request for rehearing shall be considered to
be denied.

R728-409-22.  Judicial Review - Exhaustion of
Administrative Remedies.

A.  A party aggrieved may obtain judicial review of final
agency action only after exhausting all administrative
remedies available, except that:

1.  The court may relieve a party seeking judicial review

of the requirement to exhaust any or all administrative
remedies if:

a.  the administrative remedies are inadequate; or
b.  exhaustion of remedies would result in irreparable

harm disproportionate to the public benefit derived from
requiring exhaustion.

B.1.  A party shall file a petition for judicial review of
final agency action within 30 days after the date that the order
constituting the final agency action is issued.

2.  The petition shall name the agency and all other
appropriate parties as respondents and shall meet the form
requirements specified in Chapter 4 of Title 63G.

R728-409-23.  Judicial Review - Adjudicative Proceedings.
A.  At the conclusion of formal adjudicative

proceedings, the Utah Court of Appeals has jurisdiction to
review the director's final order.

B.  To seek judicial review of the director's final order,
the petitioner shall file a petition for review of agency action
in the form required by the Rules of the Utah Court of
Appeals.

1.  The Rules of the Utah Court of Appeals govern all
additional filings and proceedings in the Utah Court of
Appeals.

C.  The contents, transmittal, and filing of the agency's
record for judicial review of formal adjudicative proceedings
are governed by the Rules of the Utah Court of Appeals,
except that:

1.  all parties to the review proceedings may stipulate to
shorten, summarize, or organize the record;

2.  the Utah Court of Appeals may tax the cost of
preparing transcripts and copies for the record:

a.  against a party who unreasonably refuses to stipulate
to shorten, summarize, or organize the record; or

b.  according to any other provision of law.
c.  The scope of judicial review by the Utah Court of

Appeals is controlled by Section 63G-4-403.  Relief granted
by the Utah Court of Appeals is controlled by Section 63G-4-
404.

D.  If peace officer certification is revoked for conviction
of a felony after an informal hearing, the district courts have
jurisdiction to review the final order pursuant to Sections
63G-4-401 and 63G-4-402.

R728-409-24.  Judicial Review - Stay and Other
Temporary Remedies Pending Final Disposition.

A.  The director may grant a stay of the final order or
other temporary remedy during the pendency of judicial
review, according to the division's rules.

B.  Parties shall petition the director for a stay or other
temporary remedies unless extraordinary circumstances
require immediate judicial intervention.

C.  If the director denies a stay or denies other temporary
remedies requested by a party, the director's order of denial
shall be mailed to all parties and shall specify the reasons why
the stay or other temporary remedy was not granted.

D.  If the director has denied a stay or other temporary
remedy to protect the public health, safety, or welfare against
a substantial threat, the court may not grant a stay or other
temporary remedy unless it finds that:

1.  the director violated the division's rules in denying
the stay; or

2.a.  the party seeking judicial review is likely to prevail
on the merits when the court finally disposes of the matter;

b.  the party seeking judicial review will suffer
irreparable injury without immediate relief;

c.  granting relief to the party seeking review will not
substantially harm other parties to the proceedings; and

d.  the threat to the public health, safety, or welfare
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relied upon by the agency is not sufficiently serious to justify
the director's action under the circumstances.

R728-409-25.  Emergency Adjudicative Proceedings.
A.  The division may issue an order on an emergency

basis without complying with the requirements of this chapter
if:

1.  the facts known by the division or presented to the
division show that an immediate and significant danger to the
public health, safety, or welfare exists; and

2.  the threat requires immediate action by the division.
B.  In issuing an emergency order, the division shall:
1.  limit the order to require only the action necessary to

prevent or avoid the danger to the public health, safety, or
welfare;

2.  issue promptly a written order, effective immediately,
that includes a brief statement of findings of fact, conclusions
of law, and reasons for the division's utilization of an
emergency adjudicative proceeding; and

3.  give immediate notice to the person who is required
to comply with the order.

C.  Upon the commencement of an emergency
adjudicative proceeding, the division shall commence a
formal adjudicative proceeding in accordance with the other
provisions of this rule in order not to infringe upon any legal
right or interest of any party.

R728-409-26.  Civil Enforcement.
A.1.  In addition to other remedies provided by law, an

division may seek enforcement of an order by seeking civil
enforcement in the district courts.

2.  The action seeking civil enforcement of the division's
order must name, as defendants, each alleged violator against
whom the agency seeks to obtain civil enforcement.

3.  Venue for an action seeking civil enforcement of the
division's order shall be determined by the requirements of the
Utah Rules of Civil Procedure.

4.  The action may request, and the court may grant, any
of the following:

a.  declaratory relief;
b.  temporary or permanent injunctive relief;
c.  any other civil remedy provided by law; or
d.  any combination of the foregoing.
B.1.  Any person whose interests are directly impaired or

threatened by the failure of the division to enforce the
division's order may timely file a complaint seeking civil
enforcement of that order, but the action may not be
commenced;

a.  until at least 30 days after the plaintiff has given
notice of his intent to seek civil enforcement of the alleged
violation to the director, the attorney general, and to each
alleged violator against whom the petitioner seeks civil
enforcement;

b.  if the division has filed and is diligently prosecuting a
complaint seeking civil enforcement of the same order against
the same or a similarly situated defendant; or

c.  if a petition for judicial review of the same order has
been filed and is pending in court.

2.  The complaint seeking civil enforcement of the
division's order must name, as defendants, the division, and
each alleged violator against whom the plaintiff seeks civil
enforcement.

3.  Except to the extent expressly authorized by statute, a
complaint seeking civil enforcement of the division's order
may not request, and the court may not grant, any monetary
payment apart from taxable costs.

C.  In a proceeding for civil enforcement of the division's
order, in addition to any other defenses allowed by law, a
defendant may defend on the ground that:

1.  the order sought to be enforced was issued by the
division without jurisdiction to issue the order;

2.  the order does not apply to the defendant;
3.  the defendant has not violated the order; or
4.  the defendant violated the order but has subsequently

complied.
D.  Decisions on complaints seeking civil enforcement of

the division's order are reviewable in the same manner as
other civil cases.

R728-409-27.  Declaratory Orders.
A.  Any person may file a request for division actions,

requesting that the division issue a declaratory order
determining the applicability of a statute, rule, or order within
the primary jurisdiction of the division to specified
circumstances.

B.  The division shall not issue a declaratory order if:
1.  the request is one of a class of circumstances that the

division has by rule defined as being exempt from declaratory
orders; or

2.  the person requesting the declaratory order
participated in an adjudicative proceeding concerning the
same issue within 12 months of the date of the present
request.

a.  The division may issue a declaratory order that would
substantially prejudice the rights of a person who would be a
necessary party, only if that person consents in writing to the
determination of the matter by a declaratory proceeding.

C.  Persons may intervene in declaratory proceedings if:
1.  they meet the requirements of Rule R728-409-12; and
2.  they file timely petitions for intervention according to

division rules.
D.  After receipt of a petition for a declaratory order, the

division may issue a written order:
1.  declaring the applicability of the statute, rule, or order

in question to the specified circumstances;
2.  setting the matter for adjudicative proceedings;
3.  agreeing to issue a declaratory order within a

specified time; or
4.  declining to issue a declaratory order and stating the

reasons for its action.
E.  A declaratory order shall contain:
1.  the names of all parties to the proceeding on which it

is based;
2.  the particular facts on which it is based; and
3.  the reasons for its conclusion.
F.  A copy of all orders issued in response to a request

for a declaratory proceeding shall be mailed promptly to the
petitioner and any other parties.

G.  A declaratory order has the same status and binding
effect as any other order issued in an adjudicative proceeding.

H.  Unless the petitioner and the division agree in
writing to an extension, if the division has not issued a
declaratory order within 60 days after receipt of the request
for a declaratory order, the petition is denied.

R728-409-28.  Reconsideration Based on Mistake, Fraud,
or Newly Discovered Evidence.

A.  Reconsideration of a decision by POST Council, and
a new opportunity to be heard, may be granted for any of the
following reasons:

1.  The decision of POST Council was based on a
mistake of law or fact;

2.  There was fraud, misrepresentation or misconduct in
the adjudicative proceeding; or

3.  There is newly discovered material evidence which
the party could not, with reasonable diligence, have
discovered and produced during the adjudicative proceedings.

B.  At any time after a final order is issued, either party
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may request reconsideration under this rule, by complying
with the procedures set forth in R728-409-18(B) through (K).

C.  Reconsideration by POST Council pursuant to this
rule shall be a two-step process:

1.  A written request and information outlining the
reasons and justification for making the request shall be
submitted to a special subcommittee consisting of the
presidents of the Chiefs of Police Association and the Sheriffs
Association, or their designees, and another POST Council
member designated by the Chairman, which shall review the
request and information provided and decide whether the
party seeking consideration has, by a preponderance of the
evidence, established that the prior decision was based on one
or more of the grounds set forth above.  The subcommittee
will notify the director of its decision, who will then send out
a notice of that decision to both parties.

2.  If the subcommittee decides step one in the
affirmative, the matter will be scheduled for consideration by
POST Council at the next regularly scheduled meeting.
POST shall give reasonable notice to the parties of the date,
time and location of the meeting.  POST Council shall
reconsider the correct, clarified or new evidence, and render a
decision based on the written request and information and
oral argument, (if such was timely requested.)  Any oral
testimony presented to the council shall be under oath, and
subject to the penalty of perjury.

3.  POST Council's decision shall be communicated to
the Director, who shall then notify the parties thereof, in
writing and consistent with R728-409-20.  The parties will
then have the same appeal rights set forth in R728-409-22,
409-23, and 409-24.

D.  The definitions set forth in Utah Rules of Civil
Procedures, Rules 59 and 60, and interpretive case law
thereon, shall apply to determinations under this rule.

KEY:  law enforcement officers, certification,
investigations, rules and procedures
October 1, 2008 53-6-211
Notice of Continuation February 27, 2007
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R765.  Regents (Board of), Administration.
R765-603.  Regents' Scholarship.
R765-603-1.  Purpose.

To encourage all Utah high school students to take a
rigorous high school curriculum that will successfully prepare
them for postsecondary education and the demands of the
modern workforce; to provide incentives for all Utah high
school students to prepare academically and financially for
postsecondary education; to motivate high school students to
work hard through the senior year; to increase the numbers of
Pell Grant-eligible students qualifying for federal Academic
Competitiveness Grants; and to increase the numbers of
Utahns enrolling in Utah colleges and universities.

R765-603-2.  References.
2.1.  Section 53B-8-108 et seq. (Regents' Scholarship

Program).
2.2.  Section R277-700-7 (High School Core Graduation

Requirements for Graduating Students Beginning with the
Class of 2011).

R765-603-3.  Definitions.
3.1  Academic Competitiveness Grants:  Awards of up to

$750 for the first year of college and $1,300 for the second
year of college that Pell Grant-eligible students may receive
upon demonstrating the completion of a rigorous program of
study in high school.

3.2.  Base Award:  A $1,000 base scholarship to be
awarded to students who complete the core course of study
with a cumulative weighted high school GPA of 3.0 or higher,
and fulfill all other eligibility criteria.

3.3.  Board:  State Board of Regents.
3.4.  Core Course of Study:  The 16.5-credit Utah

Scholars core course of study, comprised of 4.0 years of
English; 4.0 years of mathematics (at minimum Algebra I,
Geometry, Algebra II, and a senior-year class beyond Algebra
II); 3.5 years of social studies; 3.0 years of lab-based natural
science (one each of Biology, Chemistry, and Physics); and
2.0 years of the same language other than English, in grades
9-12.

3.5.  Exemplary Academic Achievement Award:  A
scholarship equal in value to 75% of the tuition costs for up to
two years of full-time equivalent enrollment at any USHE
institution or any Utah private nonprofit college or university
in Utah that has been accredited by the Northwest Association
of Schools and Colleges Students eligible for the scholarship
are those who complete the core course of study with a
cumulative weighted high school GPA of 3.5 or higher,
submit a verified ACT score of 26 or higher (or equivalent
SAT score), and fulfill all other eligibility requirements for
the Regents' Scholarship.

3.6.  Regents' Diploma Endorsement:  A certificate or
transcript notation to be awarded to students who qualify for
the Exemplary Academic Achievement Award of the Regents'
Scholarship.

3.7.  Regents' Scholarship:  A scholarship with two
component awards:  1) a $1,000 base scholarship to be
awarded to students who complete the core course of study
with a cumulative weighted high school GPA of 3.0 or higher,
and fulfill all other eligibility criteria; and 2) a two-year
scholarship awarded for exemplary academic achievement in
completing the scholarship criteria.

3.8.  Scholarship Review Committee:  The committee
appointed by the Commissioner of Higher Education to
review Regents' Scholarship applications and make final
decisions regarding scholarship awards.

3.9.  UESP:  Utah Educational Savings Plan.

R765-603-4.  Policy.

4.1.  Conditions of the Scholarship Program and
Program Terms.

Both the base award and the Exemplary Academic
Achievement award of the Regents' Scholarship may be used
at any public college or university within the Utah System of
Higher Education, including the Utah College of Applied
Technology; any private, non-profit institution of higher
education in the state accredited by the Northwest
Association of Schools and Colleges; or a Western
Undergraduate Exchange program approved by the Board.
The Board may limit or reduce the base Regents' Scholarship
and supplemental program awards, as well as the total number
of scholarships and supplemental awards granted, depending
on available funding.  A student who does not apply for the
scholarship by February 1st of his or her senior year, or who
has not used the award in its entirety within five years after
his or her high school graduation date, is ineligible to receive
a program award.

4.2.  Regents' Scholarship Criteria--Base Award.
To qualify for the base award of the Regents'

Scholarship, an applicant must satisfy the following criteria:
4.2.1.  Core Course of Study.  The applicant must submit

an official high school transcript, and college transcript, if
applicable, demonstrating, in grades 9-12:  1) completion of
the core course of study, or 2) completion of all requirements
of an International Baccalaureate diploma (for a complete list
of courses satisfying the core requirements, visit
www.utahsbr.edu).  Credit requirements in content areas of
the core course of study (English, mathematics, laboratory
science, social studies, and foreign language) may be satisfied
by completion of an Advanced Placement (A.P.) course in a
content area and an A.P. test score of 3 or higher for the
course, regardless of when the course and/or test was
completed in grades 9-12.

4.2.2.  Required GPA and Weighted Courses.  The
applicant must demonstrate completion of the core course of
study or the International Baccalaureate Diploma
requirements with a cumulative weighted high school GPA of
at least 3.0, with no individual core course grade lower than a
"C".  The grade earned in any course designated on the
student's high school transcript as Advanced Placement
(A.P.), International Baccalaureate (I.B.), pre-International
Baccalaureate, or concurrent enrollment, shall typically
receive a 0.25 weight per semester.  The Scholarship
Committee does maintain the discretion to use different
weighting criteria based on a variety of factors, including but
not limited to, school schedules (e.g., terms, trimesters, etc.),
student scores on A.P. or I.B. tests, and exceptional or
unusual individual circumstances.

4.2.3.  Required ACT or SAT score.  The applicant must
submit at least one verified ACT or SAT score.

4.2.4.  Qualify for a Utah High School Diploma.
Applicants applying from Utah public high schools must
successfully pass all sections of the Utah Basic Skills
Competency Test (UBSCT) and satisfy all other state and
school district requirements for a Utah high school diploma.
Applicants applying from accredited Utah private high
schools must satisfy all applicable requirements for a private
high school diploma.  Home-schooled students are not
eligible for the scholarship.  Home-schooled students and
graduates of high schools outside Utah are not eligible for the
scholarship.

4.2.5.  No criminal record.  The applicant must attest to
the lack of a criminal record with the exception of
misdemeanor traffic citations.

4.2.6.  Proof of U.S. citizenship.  The applicant must
attest to being a U.S. citizen who is eligible to receive federal
financial aid.

4.2.7.  Enrollment within 12 months.  The applicant
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must enroll full time at a qualifying institution of higher
education within 12 months of the applicant's high school
graduation unless the applicant seeks and obtains an approved
leave of absence.

4.3.  Regents' Scholarship Criteria--Exemplary Academic
Achievement Award.

In order to qualify for the Exemplary Academic
Achievement Award of the Regents' Scholarship, the
applicant must satisfy all requirements for the base award, and
in addition:

4.3.1.  Required GPA.  The applicant must demonstrate
completion of the core course of study or the requirements for
an International Baccalaureate Diploma with a cumulative
weighted high school GPA of at least 3.5, and no core course
grade lower than "B".

4.3.2.  Required ACT score.  The applicant must submit
a verified composite ACT score of at least 26 (or equivalent
SAT score).

4.4.  Eligible Institutions.
Both the base Regents' Scholarship and the Regents'

Exemplary Academic Achievement Scholarship may be used
at any public college or university within the Utah System of
Higher Education, including the Utah College of Applied
Technology; any private, non-profit institution of higher
education in the state accredited by the Northwest Association
of Schools and Colleges; or a Western Undergraduate
Exchange program approved by the Board.

4.5.  Enrollment at More than One Institution.
The award may be used at more than one of Utah's

eligible institutions within the same semester.
4.6.  Student Transfer.
A scholarship may be transferred to a different eligible

Utah institution upon request of the student.

R765-603-5.  Application Procedures.
5.1.  Application Deadline.
Students must submit a scholarship application by

regular mail to the Utah System of Higher Education, or on-
line at www.utahmentor.org no later than February 1st of their
high school senior year.  Applications submitted at any time
following the student's graduation from high school will not
be accepted.

5.2.  Required Documentation.
Required documents that must be submitted with a

scholarship application include:  1) an official high school
paper or electronic transcript, and official college transcript,
where applicable, demonstrating all completed courses and
GPA; 2) verified ACT or SAT test results; 3) the official
application form.  Applications that do not include all
required documentation will not be considered.  Applicants
must also submit proof of UBSCT passage, receipt of a
regular Utah public or private high school diploma, and final
official transcripts, no later than September 1st of the year the
applicant's class graduates from high school.  Scholarship
awards may be revoked if such documentation is not
submitted, if such documentation demonstrates that an
applicant did not satisfactorily fulfill all course and GPA
requirements, or if any information, including the attestation
of criminal record or citizenship status, proves to be falsified.

R765-603-6.  Amount of Awards and Distribution of
Award Funds.

6.1.  Amount and Number of Awards.
6.1.1.  Regents' Scholarship--Base Award.
The base scholarship is $1,000, and, subject to annual

appropriations and available funding, will be adjusted
annually by the Board in an amount equal the average
percentage tuition increase approved by the board for USHE
institutions.  The base amount of the scholarship, as well as

the total number of scholarships awarded, may also be
reduced commensurate with annual legislative appropriations
and available funding.

6.2.2.  Regents' Scholarship--Exemplary Academic
Achievement Award.

A student who qualifies for the base award may also be
eligible for the Exemplary Academic Achievement award
equal in value to 75% of the actual cost of tuition for up to
two years of full-time enrollment or until the associate's or
bachelor's degree requirements have been met (which ever
happens first). If used at an eligible institution not within the
Utah System of Higher Education, scholarship funds awarded
will equal up to 75% of the tuition costs at the institution, not
to exceed 75% of the average tuition costs at baccalaureate
granting institutions within the Utah System of Higher
Education.  In addition, the student will receive a Regents'
Diploma Endorsement.  To retain the Exemplary Academic
Achievement Scholarship, the student must maintain a
cumulative postsecondary 3.0 GPA for two consecutive
semesters and make reasonable progress toward completion
of an associate's or bachelor's degree by enrolling in at least
12 credit hours per semester.

6.2.3.  Relationship to New Century Scholarship.
A student who completes the core course of study with a

cumulative weighted GPA of 3.0 or better, and no individual
core course grade below a "C", as part of his or completion of
the requirements of an associate's degree, may be awarded the
$1,000 base award in addition to a New Century Scholarship.
A student who completes both the requirements for the
Exemplary Academic Achievement award and the New
Century Scholarship will only be eligible to receive one of
these two-year scholarships.

6.3.  Distribution of Award Funds.
6.3.1.  Tuition Documentation.
The award recipient shall submit to the Utah System of

Higher Education a copy of the tuition invoice or class
schedule verifying the number of hours enrolled.  The Utah
System of Higher Education will calculate the amount of the
award based on the published tuition costs at the enrolled
institution(s) and the availability of program funding.

6.3.2.  Award Payable to Institution.
The scholarship award will be made payable to the

institution.  The institution shall pay over to the recipient any
excess award funds not required for tuition payments.  Award
funds may be used for any qualifying higher education
expense, including tuition, fees, books, supplies, equipment
required for course instruction, or housing.

6.3.3.  Added Hours After Award.
The award will be increased up to 75% of the tuition

costs of any hours added in the semester after the initial
award after the initial award has been made, depending on
available funding.  The recipient shall submit to the Utah
System of Higher Education a copy of the tuition invoice or
class schedule verifying the added hours before a
supplemental award is made.

6.3.4.  Credit Hours Dropped after Award.
If a student drops hours which were included in

calculating the award amount, either the subsequent semester
award will be reduced accordingly, or the student shall repay
the excess award amount to the Utah System of Higher
Education.  If a recipient fails to complete a minimum of six
semester hours, no award will be made for that semester, and
a grade earned in a class completed in that semester, if any,
will not be considered in evaluating the recipient's reasonable
progress.

6.3.5.  Reasonable Progress toward Degree Completion.
The Board may cancel an Exemplary Academic

Achievement award if the student fails to maintain a
cumulative 3.0 GPA for two consecutive semesters for which
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he or she has received award funds; or fails to make
reasonable progress toward the completion of a degree by
enrolling in at least 12 credit hours each semester.  Each
semester, the recipient must submit to the Board an official
transcript verifying his or her grades to demonstrate that he or
she is meeting the required grade point average and is making
reasonable progress toward the completion of a degree. If a
student earns less than a "B" (3.0) GPA in any single
semester, the student must earn a "B" (3.0) GPA or better the
following semester to maintain eligibility for the scholarship.

6.4.  Supplemental Award to Encourage College
Savings.

Subject to available funding, a student who qualifies for
the base award is eligible to receive up to an additional $400
in state funds to match funds deposited in a Utah Educational
Savings Plan (UESP) account. For each year from the
student's 14th to 17th birthday that the student had an active
UESP account, the Board may contribute, subject to available
funding, up to $100 (i.e., up to $400 total for all four years) to
the scholarship as a dollar-for-dollar match to the student's
UESP account contributions during those years.  If no
contributions are made to a student's account during a given
year, the matching amount will likewise be $0.  If
contributions total more than $100 in a given year, the
matching amount will cap at $100 for that year.  Matching
funds apply only to contributions, not to transfers, earnings,
or interest.

R765-603-7.  Continuing Eligibility.
7.1.  No Awards after Five Years from High School

Graduation.
The Board will not make an award to a recipient for an

academic term that begins more than five years after the
recipient's high school graduation date.

7.2.  No Guarantee of Degree Completion.
Neither a base award, nor an Exemplary Academic

Achievement award, nor any supplemental UESP award,
guarantees that the recipient will complete his or her
associate's or baccalaureate program within the recipient's
scholarship eligibility period.

R765-603-8.  Leave of Absence.
8.1.  Scholarships Must be Used Within 12 Months of

High School Graduation.
A scholarship recipient must enroll full time at an

eligible Utah institution of higher education within 12 months
of high school graduation unless the recipient seeks, and
obtains, an approved leave of absence from the Board.

8.2.  Leave of Absence Does Not Extend Time.
An approved leave of absence will not extend the time

limits of the scholarship.  The scholarship may only be used
for academic terms which begin within five years after the
recipient's high school graduation date.

R765-603-9.  Scholarship Determinations and Appeals.
9.1.  Scholarship Determinations.
Submission of a scholarship application does not

guarantee a scholarship award.  Individual scholarship
applications will be reviewed, and award decisions made, at
the discretion of a Scholarship Review Committee appointed
by the Commissioner of Higher Education, based on available
funding, applicant pool, and applicants' completion of
scholarship criteria.  Each applicant will receive a letter
informing the applicant of the decision on his or her
application, whether the decision is a scholarship award or
denial of scholarship.

9.2.  Notice of Eligibility for Academic Competitiveness
Grant.

Each recipient of the scholarship will be notified in the

decision letter that the recipient's satisfactory completion of
the scholarship criteria also automatically qualifies the
recipient, if he or she is a low-income student eligible for a
Pell Grant, for a federal Academic Competitiveness Grant
(ACG).  The decision letter will include information on how
to apply for an ACG through the U.S. Department of
Education.

9.3.  Appeals.
Applicants may appeal a denial of scholarship award by

submitting a written appeal to the Utah System of Higher
Education within 30 days of receipt of the decision letter.
Appeals will be reviewed and decided by an appeals
committee appointed by the Commissioner of Higher
Education.

KEY:  regents' scholarship, high school
October 7, 2008 63G-3-201(2)(b)

63G-3-201(2)(c)
53B-8-108 et seq.
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R859.  Sports Authority (Utah), Pete Suazo Utah Athletic
Commission.
R859-1.  Pete Suazo Utah Athletic Commission Act Rule.
R859-1-101.  Title.

This Rule is known as the "Pete Suazo Utah Athletic
Commission Act Rule."

R859-1-102.  Definitions.
In addition to the definitions in Title 63C, Chapter 11,

the following definitions are adopted for the purpose of this
Rule:

(1)  "Boxing" means the sport of attack and defense
using the fist, covered by an approved boxing glove.

(2)  "Designated Commission member" means a member
of the Commission designated as supervisor for a contest and
responsible for the conduct of a contest, as assisted by other
Commission members, Commission personnel, and others, as
necessary and requested by the designated Commission
member.

(3)  "Drug" means a controlled substance, as defined in
Title 58, Chapter 37, Utah Controlled Substances Act, or
alcohol.

(4)  "Elimination Tournament" means a contest involving
unarmed combat in which contestants compete in a series of
matches until not more than one contestant remains in any
weight category.

(5)  "Mandatory count of eight" means a required count
of eight that is given by the referee of a boxing contest to a
contestant who has been knocked down.

(6)  "Unprofessional conduct" is as defined in Subsection
63C-11-302(25), and is defined further to include the
following:

(a)  as a promoter, failing to promptly inform the
Commission of all matters relating to the contest;

(b)  as a promoter, substituting a contestant in the 24
hours immediately preceding the scheduled contest without
approval of the Commission;

(c)  violating the rules for conduct of contests;
(d)  testing positive for drugs or alcohol in a random

body fluid screen before or after participation in any contest;
(e)  testing positive for HIV;
(f)  failing or refusing to comply with a valid order of the

Commission or a representative of the Commission; and
(g)  for a promoter and a contestant, entering into a

secret contract that contradicts the terms of the contract(s)
filed with the Commission.

(7)  A "training facility" is a location where ongoing,
scheduled training of unarmed combat contestants is held.

R859-1-201.  Authority - Purpose.
The Commission adopts this Rule under the authority of

Subsection 63C-11-304(1)(b), to enable the Commission to
administer Title 63C, Chapter 11, of the Utah Code.

R859-1-202.  Scope and Organization.
Pursuant to Title 63C, Chapter 11, general provisions

codified in Sections R859-1-101 through R859-1-512 apply
to all contests or exhibitions of "unarmed combat," as that
term is defined in Subsection 63C-11-302(23).  The
provisions of Sections R859-1-601 through R859-1-623 shall
apply only to contests of boxing, as defined in Subsection
R859-1-102(1).  The provisions of Sections R859-1-701
through R859-1-702 shall apply only to elimination
tournaments, as defined in R859-1-102(4).  The provisions of
Section R859-1-801 shall apply only to martial arts contest
and exhibitions.  The provisions of Section 859-1-901 shall
apply only to "White-Collar Contests".  The provisions of
Sections R859-1-1001 through R859-1-1004 shall apply only
to grants for amateur boxing.

R859-1-301.  Qualifications for Licensure.
(1)  In accordance with Section 63C-11-308, a license is

required for a person to act as or to represent that the person
is a promoter, manager, contestant, second, referee, or judge.

(2)  A licensed manager shall not hold a license as a
referee or judge.

(3)  A promoter shall not hold a license as a referee,
judge, or contestant.

R859-1-302.  Licensing - Procedure.
In accordance with the authority granted in Section 63C-

11-309, the expiration date for licenses issued by the
Commission shall be one year from the date of issuance.

R859-1-401.  Designation of Adjudicative Proceedings.
(1)  Formal Adjudicative Proceedings.  The following

proceedings before the Commission are designated as formal
adjudicative proceedings:

(a)  any action to revoke, suspend, restrict, place on
probation or enter a reprimand as to a license;

(b)  approval or denial of applications for renewal of a
license;

(c)  any proceedings conducted subsequent to the
issuance of a cease and desist order; and

(d)  the withholding of a purse by the Commission
pursuant to Subsection 63C-11-321(3).

(2)  Informal Adjudicative Proceedings.  The following
proceedings before the Commission are designated as
informal adjudicative proceedings:

(a)  approval or denial of applications for initial
licensure;

(b)  approval or denial of applications for reinstatement
of a license; and

(c)  protests against the results of a match.
(3)  Any other adjudicative proceeding before the

Commission not specifically listed in Subsections (1) and (2)
above, is designated as an informal adjudicative proceeding.

R859-1-402.  Adjudicative Proceedings in General.
(1)  The procedures for formal adjudicative proceedings

are set forth in Sections 63-46b-6 through 63-46b-10; and
this Rule.

(2)  The procedures for informal adjudicative
proceedings are set forth in Section 63-46b-5; and this Rule.

(3)  No evidentiary hearings shall be held in informal
adjudicative proceedings before the Commission with the
exception of protests against the results of a match in which
an evidentiary hearing is permissible if timely requested.  Any
request for a hearing with respect to a protest of match results
shall comply with the requirements of Section R859-1-404.

(4)  Unless otherwise specified by the Commission, an
administrative law judge shall be designated as the presiding
officer to conduct any hearings in adjudicative proceedings
before the Commission and thus rule on evidentiary issues
and matters of law or procedure.

(5)  The Commission shall be designated as the sole
presiding officer in any adjudicative proceeding where no
evidentiary hearing is conducted.  The Commission shall be
designated as the presiding officer to serve as the fact finder
at evidentiary hearings.

(6)  A majority vote of the Commission shall constitute
its decision.  Orders of the Commission shall be issued in
accordance with Section 63-46b-10 for formal adjudicative
proceedings, Subsection 63-46b-5(1)(i) for informal
adjudicative proceedings, and shall be signed by the Director
or, in his or her absence, by the Chair of the Commission.

R859-1-403.  Additional Procedures for Immediate
License Suspension.
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(1)  In accordance with Subsection 63C-11-310(7), the
designated Commission member may issue an order
immediately suspending the license of a licensee upon a
finding that the licensee presents an immediate and significant
danger to the licensee, other licensees, or the public.

(2)  The suspension shall be at such time and for such
period as the Commission believes is necessary to protect the
health, safety, and welfare of the licensee, other licensees, or
the public.

(3)  A licensee whose license has been immediately
suspended may, within 30 days after the decision of the
designated Commission member, challenge the suspension by
submitting a written request for a hearing.  The Commission
shall convene the hearing as soon as is reasonably practical
but not later than 20 days from the receipt of the written
request, unless the Commission and the party requesting the
hearing agree to conduct the hearing at a later date.

R859-1-404.  Evidentiary Hearings in Informal
Adjudicative Proceedings.

(1)  A request for an evidentiary hearing in an informal
adjudicative proceeding shall be submitted in writing no later
than 20 days following the issuance of the Commission's
notice of agency action if the proceeding was initiated by the
Commission, or together with the request for agency action, if
the proceeding was not initiated by the Commission, in
accordance with the requirements set forth in the Utah
Administrative Procedures Act, Title 63, Chapter 46b.

(2)  Unless otherwise agreed upon by the parties, no
evidentiary hearing shall be held in an informal adjudicative
proceeding unless timely notice of the hearing has been
served upon the parties as required by Subsection 63-46b-
5(1)(d).  Timely notice means service of a Notice of Hearing
upon all parties no later than ten days prior to any scheduled
evidentiary hearing.

(3)  Parties shall be permitted to testify, present
evidence, and comment on the issues at an evidentiary hearing
in an informal adjudicative proceeding.

R859-1-405.  Reconsideration and Judicial Review.
Agency review is not available as to any order or

decision entered by the Commission.  However, any person
aggrieved by an adverse determination by the Commission
may either seek reconsideration of the order pursuant to
Section 63-46b-13 of the Utah Administrative Procedures Act
or seek judicial review of the order pursuant to Sections 63-
46b-14 through 63-46b-17.

R859-1-501.  Promoter's Responsibility in Arranging
Contests-Permit Fee, Bond, Restrictions.

(1)  Before a licensed promoter may hold a contest or
single contest as part of a single promotion, the promoter shall
file with the Commission an application for a permit to hold
the contest not less than 15 days before the date of the
proposed contest, or not less than seven days for televised
contests.

(2)  The application shall include the date, time, and
place of the contest as well as information concerning the on-
site emergency facilities, personnel, and transportation.

(3)  The permit application must be accompanied by a
contest registration fee determined by the Department under
Section 63-38-32.

(4)  Before a permit to hold a contest is granted, the
promoter shall post a surety bond with the Commission in the
amount of $10,000.

(5)  Prior to the scheduled time of the contest, the
promoter shall have available for inspection the completed
physical facilities which will be used directly or indirectly for
the contest. The designated Commission member shall inspect

the facilities in the presence of the promoter or the promoter's
authorized representative, and all deficiencies cited upon
inspection shall be corrected before the contest.

(6)  A promoter shall be responsible for verifying the
identity, ring record, and suspensions of each contestant. A
promoter shall be held responsible for the accuracy of the
names and records of each of the participating contestants in
all publicity or promotional material.

(7)  A promoter shall be held responsible for a contest in
which one of the contestants is disproportionately outclassed.

(8)  Before a contest begins, the promoter shall give the
designated Commission member the money for payment of
contestants, referees, judges, and the attending physician. The
designated Commission member shall pay each contestant,
referee, judge, and physician in the presence of one witness.

(9)  A promoter shall be not under the influence of
alcohol or controlled substances during the contest and until
all purses to the contestants and all applicable fees are paid to
the commission, officials and ringside physician.

(10)  At the time of an unarmed combat contest weigh-
in, the promoter of a contest shall provide primary insurance
coverage in the amount of $10,000 for each licensed
contestant to provide medical, surgical and hospital care for
licensed contestants who are injured while engaged in a
contest or exhibition:

(a)  The term of the insurance coverage must not require
the contestant to pay a deductible for the medical, surgical or
hospital care for injuries he sustains while engaged in a
contest of exhibition.

(b)  If a licensed contestant pays for the medical, surgical
or hospital care, the insurance proceeds must be paid to the
contestant or his beneficiaries as reimbursement for the
payment.

(c)  The promoter should also have life insurance
coverage of $10,000 for each contestant in case of death.

R859-1-502.  Ringside Equipment.
(1)  Each promoter shall provide all of the following:
(a)  a sufficient number of buckets for use by the

contestants;
(b)  stools for use by the seconds;
(c)  rubber gloves for use by the referees, seconds,

ringside physicians, and Commission representatives;
(d)  a stretcher, which shall be available near the ring

and near the ringside physician;
(e)  a portable resuscitator with oxygen;
(f)  an ambulance with attendants on site at all times

when contestants are competing.  Arrangements shall be made
for a replacement ambulance if the first ambulance is required
to transport a contestant for medical treatment.  The location
of the ambulance and the arrangements for the substitute
ambulance service shall be communicated to the physician;

(g)  seats at ringside for the assigned officials;
(h)  seats at ringside for the designated Commission

member;
(i)  scales for weigh-ins, which the Commission shall

require to be certified;
(j)  a gong;
(k)  a public address system;
(l)  a separate dressing room for each sex, if contestants

of both sexes are participating;
(m)  a separate room for physical examinations;
(n)  a separate dressing room shall be provided for

officials, unless the physical arrangements of the contest site
make an additional dressing room impossible;

(o)  adequate security personnel; and
(p)  sufficient bout sheets for ring officials and the

designated Commission member.
(2)  A promoter shall only hold contests in facilities that



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 342

conform to the laws, ordinances, and regulations regulating
the city, town, or village where the bouts are situated.

(3)  Restrooms shall not be used as dressing rooms and
for physical examinations and weigh-ins.

R859-1-503.  Contracts.
(1)  Pursuant to Section 63C-11-320, a copy of the

contract between a promoter and a contestant shall be filed
with the Commission before a contest begins.  The contract
that is filed with the Commission shall embody all agreements
between the parties.

(2)  A contestant's manager may sign a contract on behalf
of the contestant.  If a contestant does not have a licensed
manager, the contestant shall sign the contract.

(3)  A contestant shall use his own legal name to sign a
contract.  However, a contestant who is licensed under
another name may sign the contract using his licensed name if
the contestant's legal name appears in the body of the contract
as the name under which the contestant is legally known.

(4)  The contract between a promoter and a contestant
shall be for the use of the contestant's skills in a contest and
shall not require the contestant to sell tickets in order to be
paid for his services.

R859-1-504.  Complimentary Tickets.
(1)  Limitation on issuance, calculation of price, and

service charge for payment to contestant working on
percentage basis.

(a)  A promoter may not issue complimentary tickets for
more than 4 percent of the seats in the house without the
Commission's written authorization.  The Commission shall
not consider complimentary tickets which it authorizes under
this Section to constitute part of the total gross receipts from
admission fees for the purposes of calculating the license fee
prescribed in Subsection 63C-11-311(1).

(b)  If complimentary tickets are issued for more than 4
percent of the seats in the house, each contestant who is
working on a percentage basis shall be paid a percentage of
the normal price of all complimentary tickets in excess of 4
percent of the seats in the house, unless the contract between
the contestant and the promoter provides otherwise and
stipulates the number of complimentary tickets which will be
issued.  In addition, if a service fee is charged for
complimentary tickets, the contestant is entitled to be paid a
percentage of that service fee, less any deduction for federal
taxes and fees.

(c)  Pursuant to Subsection 63C-11-311(3)(a) a promoter
shall file, within 10 days after the contest, a report indicating
how many complimentary tickets the promoter issued and the
value of those tickets.

(2)  Complimentary ticket and tickets at reduced rate,
persons entitled or allowed to receive such tickets, duties of
promoter, disciplinary action, fees and taxes.

(a)  Each promoter shall provide tickets without charge
to the following persons who shall not be liable for the
payment of any fees for those tickets:

(i)  the Commission members, Director and
representatives;

(ii)  principals and seconds who are engaged in a contest
or exhibition which is part of the program of unarmed
combat; and

(iii)  holders of lifetime passes issued by the
Commission.

(b)  Each promoter may provide tickets without charge or
at a reduced rate to the following persons who shall be liable
for payment of applicable fees on the reduced amount paid,
unless the person is a journalist, police officer or fireman as
provided in this Subsection:

(i)  Any of the promoter's employees, and if the promoter

is a corporation, to a director or officer who is regularly
employed or engaged in promoting programs of unarmed
combat, regardless of whether the director or officer's duties
require admission to the particular program and regardless of
whether the director or officer is on duty at the time of that
program;

(ii)  Employees of the Commission;
(iii)  A journalist who is performing a journalist's duties;

and
(iv)  A fireman or police officer that is performing the

duties of a fireman or police officer.
(c)  Each promoter shall perform the following duties in

relation to the issuance of complimentary tickets or those
issued at a reduced price:

(i)  Each ticket issued to a journalist shall be clearly
marked "PRESS."  No more tickets may be issued to
journalists than will permit comfortable seating in the press
area;

(ii)  Seating at the press tables or in the press area must
be limited to journalists who are actually covering the contest
or exhibition and to other persons designated by the
Commission;

(iii)  A list of passes issued to journalists shall be
submitted to the Commission prior to the contest or
exhibition;

(iv)  Only one ticket may be sold at a reduced price to
any manager, second, contestant or other person licensed by
the Commission;

(v)  Any credential issued by the promoter which allows
an admission to the program without a ticket, shall be
approved in advance by a member of the Commission or the
Director.  Request for the issuance of such credentials shall be
made at least 5 hours before the first contest or exhibition of
the program.

(d)  Admission of any person who does not hold a ticket
or who is not specifically exempted pursuant to this Section is
grounds for suspension or revocation of the promoter's license
or for the assessment of a penalty.

(e)  The Commission shall collect all fees and taxes due
on any ticket that is not specifically exempt pursuant to this
Section, and for any person who is admitted without a ticket
in violation of this Section.

(3)  Reservation of area for use by Commission.  For
every program of unarmed combat, the promoter of the
program shall reserve seats at ringside for use by the
designated Commission member and Commission
representatives.

R859-1-505.  Physical Examination - Physician.
(1)  Not less than one hour before a contest, each

contestant shall be given a medical examination by a
physician who is appointed by the designated Commission
member.  The examination shall include a detailed medical
history and a physical examination of all of the following:

(a)  eyes;
(b)  teeth;
(c)  jaw;
(d)  neck;
(e)  chest;
(f)  ears;
(g)  nose;
(h)  throat;
(i)  skin;
(j)  scalp;
(k)  head;
(l)  abdomen;
(m)  cardiopulmonary status;
(n)  neurological, musculature, and skeletal systems;
(o)  pelvis; and
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(p)  the presence of controlled substances in the body.
(2)  If after the examination the physician determines that

a contestant is unfit for competition, the physician shall notify
the Commission of this determination, and the Commission
shall prohibit the contestant from competing.

(3)  The physician shall provide a written certification of
those contestants who are in good physical condition to
compete.

(4)  Before a bout, a female contestant shall provide the
ringside physician with the results of a pregnancy test
performed on the contestant within the previous 14 days.  If
the results of the pregnancy test are positive, the physician
shall notify the Commission, and the Commission shall
prohibit the contestant from competing.

(5)  A female contestant with breast implants shall be
denied a license.

(6)  A contestant who has had cardiac surgery shall not
be issued a license unless he is certified as fit to compete by a
cardiovascular surgeon.

(7)  A contest shall not begin until a physician and an
attended ambulance are present.  The physician shall not leave
until the decision in the final contest has been announced and
all injured contestants have been attended to.

(8)  The contest shall not begin until the physician is
seated at ringside.  The physician shall remain at that location
for the entire fight, unless it is necessary for the physician to
attend to a contestant.

R859-1-506.  Drug Tests.
In accordance with Section 63C-11-317, the following

shall apply to drug testing:
(1)  The administration of or use of any:
(a)  Alcohol;
(b)  Stimulant; or
(c)  Drug or injection that has not been approved by the

Commission, including, but not limited to, the drugs or
injections listed R859-1-506 (2), in any part of the body,
either before or during a contest or exhibition, to or by any
unarmed combatant, is prohibited.

(2)  The following types of drugs, injections or
stimulants are prohibited pursuant to R859-1-506 (1):

(a)  Afrinol or any other product that is pharmaceutically
similar to Afrinol.

(b)  Co-Tylenol or any other product that is
pharmaceutically similar to Co-Tylenol.

(c)  A product containing an antihistamine and a
decongestant.

(d)  A decongestant other than a decongestant listed in
R859-1-506 (4).

(e)  Any over-the-counter drug for colds, coughs or
sinuses other than those drugs listed in R859-1-506 (4). This
paragraph includes, but is not limited to, Ephedrine,
Phenylpropanolamine, and Mahuang and derivatives of
Mahuang.

(f)  Any drug identified on the 2008 edition of the
Prohibited List published by the World Anti-Doping Agency,
which is hereby incorporated by reference.  The 2008 edition
of the Prohibited List may be obtained, free of charge, at
www.wada-ama.org.

(3)  The following types of drugs or injections are not
prohibited pursuant to R859-1-506 (1), but their use is
discouraged by the Commission:

(a)  Aspirin and products containing aspirin.
(b)  Nonsteroidal anti-inflammatories.
(4)  The following types of drugs or injections are

accepted by the Commission:
(a)  Antacids, such as Maalox.
(b)  Antibiotics, antifungals or antivirals that have been

prescribed by a physician.

(c)  Antidiarrheals, such as Imodium, Kaopectate or
Pepto-Bismol.

(d)  Antihistamines for colds or allergies, such as
Bromphen, Brompheniramine, Chlorpheniramine Maleate,
Chlor-Trimeton, Dimetane, Hismal, PBZ, Seldane, Tavist-1
or Teldrin.

(e)  Antinauseants, such as Dramamine or Tigan.
(f)  Antipyretics, such as Tylenol.
(g)  Antitussives, such as Robitussin, if the antitussive

does not contain codeine.
(h)  Antiulcer products, such as Carafate, Pepcid,

Reglan, Tagamet or Zantac.
(i)  Asthma products in aerosol form, such as Brethine,

Metaproterenol (Alupent) or Salbutamol (Albuterol, Proventil
or Ventolin).

(j)  Asthma products in oral form, such as
Aminophylline, Cromolyn, Nasalide or Vanceril.

(k)  Ear products, such as Auralgan, Cerumenex,
Cortisporin, Debrox or Vosol.

(l)  Hemorrhoid products, such as Anusol-HC,
Preparation H or Nupercainal.

(m)  Laxatives, such as Correctol, Doxidan, Dulcolax,
Efferyllium, Ex-Lax, Metamucil, Modane or Milk of
Magnesia.

(n)  Nasal products, such as AYR Saline, HuMist Saline,
Ocean or Salinex.

(o)  The following decongestants:
(i)  Afrin;
(ii)  Oxymetazoline HCL Nasal Spray; or
(iii)  Any other decongestant that is pharmaceutically

similar to a decongestant listed in R859-1-506 (1)or (2).
(5)  At the request of the Commission, the designated

Commission member, or the ringside physician, a contestant
or assigned official shall submit to a test of body fluids to
determine the presence of drugs.  A contestant must give an
adequate sample or it will deem to be a denial.  The promoter
shall be responsible for any costs of testing.

(6)  If the test results in a finding of the presence of a
drug or if the contestant or assigned official is unable or
unwilling to provide a sample of body fluids for such a test,
the Commission may take one or more of the following
actions:

(a)  immediately suspend the contestant's or assigned
official's license in accordance with Section R859-1-403;

(b)  stop the contest in accordance with Subsection 63C-
11-316(2);

(c)  initiate other appropriate licensure action in
accordance with Section 63C-11-310; or

(d)  withhold the contestant's purse in accordance with
Subsection 63C-11-321.

(7)  A contestant who is disciplined pursuant to the
provisions of this Rule and who was the winner of a contest
shall be disqualified and the decision of the contest shall be
changed to "no contest."

(8)  Unless the commission licensing an event requires
otherwise, a contestant who tests positive for illegal drugs
shall be penalized as follows:

(a)  First offense - 180 day suspension.
(b)  Second offense - 1 year suspension, and mandatory

completion of a supervisory treatment program approved by
the commission that licensed the event.

(c)  Third offense - 2 year suspension, and mandatory
completion of a supervisory treatment program approved by
the commission that licensed the event.

R859-1-507.  HIV Testing.
In accordance with Section 63C-11-317, contestants

shall produce evidence of a clear test for HIV as a condition
to participation in a contest as follows:
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(1)  All contestants shall provide evidence in the form of
a competent laboratory examination certificate verifying that
the contestant is HIV negative at the time of the weigh-in.

(2)  The examination certificate shall certify that the HIV
test was completed within 180 days prior to the contest.

(3)  Any contestant whose HIV test is positive shall be
prohibited from participating in a contest.

R859-1-508.  Contestant Use or Administration of Any
Substance.

(1)  The use or administration of drugs, stimulants, or
non-prescription preparations by or to a contestant during a
contest is prohibited, except as provided by this Rule.

(2)  The giving of substances other than water to a
contestant during the course of the contest is prohibited.

(3)  The discretional use of petroleum jelly may be
allowed, as determined by the referee.

(4)  The discretional use of coagulants, adrenalin 1/1000,
avetine, and thrombin, as approved by the Commission, may
be allowed between rounds to stop the bleeding of minor cuts
and lacerations sustained by a contestant.  The use of monsel
solution, silver nitrate, "new skin," flex collodion, or
substances having an iron base is prohibited, and the use of
any such substance by a contestant is cause for immediate
disqualification.

(5)  The ringside physician shall monitor the use and
application of any foreign substances administered to a
contestant before or during a contest and shall confiscate any
suspicious foreign substance for possible laboratory analysis,
the results of which shall be forwarded to the Commission.

R859-1-509.  Weighing-In.
(1)  Unless otherwise approved by the Commission for a

specific contest, the weigh-in shall occur not less than six nor
more than 24 hours before the start of a contest. The
designated Commission member or authorized Commission
representative(s), shall weigh-in each contestant in the
presence of other contestants.

(2)  Contestants shall be licensed at the time they are
weighed-in.

(3)  Only those contestants who have been previously
approved for the contest shall be permitted to weigh-in.

(4)  Each contestant must weigh in the presence of his
opponent, a representative of the commission and an official
representing the promoter, on scales approved by the
commission at any place designed by the commission.

(5)  The contestant must have all weights stripped from
his body before he is weighed in, but may wear shorts.
Female contestants are permitted to wear a singlet and/or
sports bra for modesty.

(6)  The commission may require contestants to be
weighted more than once for any cause deemed sufficient by
the commission.

(7)  A contestant who fails to make the weight agreed
upon in his bout agreement forfeits:

(a)  Twenty five percent of his purse if no lesser amount
is set by the commission's representative: or

(b)  A lesser amount set by the secretary and approved by
the commission, unless the weight difference is 1 pound or
less.

R859-1-510.  Announcer.
(1)  At the beginning of a contest, the announcer shall

announce that the contest is under the auspices of the
Commission.

(2)  The announcer shall announce the names of the
referee, judges, and timekeeper when the competitions are
about to begin, and shall also announce the changes made in
officials as the contest progresses.

(3)  The announcer shall announce the names of all
contestants, their weight, professional record, their city and
state of residence, and country of origin if not a citizen.

R859-1-511.  Timekeepers.
(1)  A timekeeper shall indicate the beginning and end of

each round by the gong.
(2)  A timekeeper shall possess a whistle and a

stopwatch.
(3)  Ten seconds before the beginning of each round, the

timekeeper shall warn the contestants of the time by blowing
a whistle.

(4)  If a contest terminates before the scheduled limit of
rounds, the timekeeper shall inform the announcer of the
exact duration of the contest.

(5)  The timekeeper shall keep track of and record the
exact amount of time that any contestant remains on the
canvas.

R859-1-512.  Stopping a Contest.
In accordance with Subsections 63C-11-316(2) and 63C-

11-302(14)(b), authority for stopping a contest is defined,
clarified or established as follows.

(1)  The referee may stop a contest to ensure the integrity
of a contest or to protect the health, safety, or welfare of a
contestant or the public for any one or more of the following
reasons:

(a)  injuries, cuts, or other physical or mental conditions
that would endanger the health, safety, or welfare of a
contestant if the contestant were to continue with the
competition.

(b)  one-sided nature of the contest;
(c)  refusal or inability of a contestant to reasonably

compete; and
(d)  refusal or inability of a contestant to comply with the

rules of the contest.
(2)  If a referee stops a contest, the referee shall

disqualify the contestant, where appropriate, and recommend
to the designated Commission member that the purse of that
professional contestant be withheld pending an impoundment
decision in accordance with Section 63C-11-321.

(3)  The designated Commission member may stop a
contest at any stage in the contest when there is a significant
question with respect to the contest, the contestant, or any
other licensee associated with the contest, and determine
whether the purse should be withheld pursuant to Section
63C-11-321.

R859-1-601.  Boxing - Contest Weights and Classes.
(1)  Boxing weights and classes are established as

follows:
(a)  Strawweight:  up to 105 lbs. (47.627 kgs.)
(b)  Light-Flyweight: over 105 to 108 lbs. (47.627 to

48.988 kgs.)
(c)  Flyweight: over 108 to 112 lbs. (48.988 to 50.802

kgs.)
(d)  Super Flyweight: over 112 to 115 lbs. (50.802 to

52.163 kgs.)
(e)  Bantamweight: over 115 to 118 lbs. (52.163 to

53.524 kgs.)
(f)  Super Bantamweight: over 118 to 122 lbs. (53.524 to

55.338 kgs.)
(g)  Featherweight: over 122 to 126 lbs. (55.338 to

57.153 kgs.)
(h)  Super Featherweight: over 126 to 130 lbs. (57.153

to 58.967 kgs.)
(i)  Lightweight: over 130 to 135 lbs. (58.967 to 61.235

kgs.)
(j)  Super Lightweight: over 135 to 140 lbs. (61.235 to
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63.503 kgs.)
(k)  Welterweight: over 140 to 147 lbs. (63.503 to

66.678 kgs.)
(l)  Super Welterweight: over 147 to 154 lbs. (66.678 to

69.853 kgs.)
(m)  Middleweight: over 154 to 160 lbs. (69.853 to

72.574 kgs.)
(n)  Super Middleweight: over 160 to 168 lbs. (72.574 to

76.204 kgs.)
(o)  Light-heavyweight: over 168 to 175 lbs. (76.204 to

79.378 kgs.)
(p)  Cruiserweight: over 175 to 200 lbs. (79.378 to 90.80

kgs.)
(q)  Heavyweight: all over 200 lbs. (90.80 kgs.)
(2)  A contestant shall not fight another contestant who is

outside of the contestant's weight classification unless prior
approval is given by the Commission.

(3)  A contestant who has contracted to box in a given
weight class shall not be permitted to compete if he or she
exceeds that weight class at the weigh-in, unless the contract
provides for the opposing contestant to agree to the weight
differential.  If the weigh-in is held the day before the contest
and if the opposing contestant does not agree or the contract
does not provide for a weight exception, the contestant may
have two hours to attempt to lose not more than three pounds
in order to be reweighed.

(4)  The Commission shall not allow a contest in which
the contestants are not fairly matched.  In determining if
contestants are fairly matched, the Commission shall consider
all of the following factors with respect to the contestant:

(a)  the win-loss record of the contestants;
(b)  the weight differential;
(c)  the caliber of opponents;
(d)  each contestant's number of fights; and
(e)  previous suspensions or disciplinary actions.

R859-1-602.  Boxing - Number of Rounds in a Bout.
(1)  A contest bout shall consist of not less than four and

not more than twelve scheduled rounds.  Three minutes of
boxing shall constitute a round for men's boxing, and two
minutes shall constitute a round for women's boxing.  There
shall be a rest period of one minute between the rounds.

(2)  A promoter shall contract with a sufficient number
of contestants to provide a program consisting of at least 30
and not more than 56 scheduled rounds of boxing, unless
otherwise approved by the Commission.

R859-1-603.  Boxing - Ring Dimensions and Construction.
(1)  The ring shall be square, and the sides shall not be

less than 16 feet nor more than 22 feet.  The ring floor shall
extend not less than 18 inches beyond the ropes.  The ring
floor shall be padded with a base not less than 5/8 of an inch
of ensolite or another similar closed-cell foam.  The padding
shall extend beyond the ring ropes and over the edge of the
platform, and shall be covered with canvas, duck, or a similar
material that is tightly stretched and laced securely in place.

(2)  The ring floor platform shall not be more than four
feet above the floor of the building, and shall have two sets of
suitable stairs for the use of contestants, with an extra set of
suitable stairs to be used for any other activities that may
occur between rounds.  Ring posts shall be made of metal and
shall be not less than three nor more than four inches in
diameter, extending a minimum of 58 inches above the ring
floor.  Ring posts shall be at least 18 inches away from the
ropes.

(3)  The ring shall not have less than four ring ropes
which can be tightened and which are not less than one inch
in diameter.  The ring ropes shall be wrapped in a soft
material.  The turnbuckles shall be covered with a protective

padding.  The ring ropes shall have two spacer ties on each
side of the ring to secure the ring ropes.  The lower ring rope
shall be 18 inches above the ring floor.  The ring shall have
corner pads in each corner.

R859-1-604.  Boxing - Gloves.
(1)  A boxing contestant's gloves shall be examined

before a contest by the referee and the designated
Commission member.  If gloves are found to be broken or
unclean or if the padding is found to be misplaced or lumpy,
they shall be changed before the contest begins.

(2)  A promoter shall be required to have on hand an
extra set of gloves that are to be used if a contestant's gloves
are broken or damaged during the course of a contest.

(3)  Gloves for a main event may be put on in the ring
after the referee has inspected the bandaged hands of both
contestants.

(4)  During a contest, male contestants shall wear gloves
weighing not less than eight ounces each if the contestant
weighs 154 1bs. (69.853 kgs.) or less.  Contestants who
weigh more than 154 1bs. (69.853 kgs.) shall wear gloves
weighing ten ounces each.  Female contestants' gloves shall
be ten-ounce gloves.  The designated Commission member
shall have complete discretion to approve or deny the model
and style of the gloves before the contest.

(5)  The laces shall be tied on the outside of the back of
the wrist of the gloves and shall be secured.  The tips of the
laces shall be removed.

R859-1-605.  Boxing - Bandage Specification.
(1)  Except as agreed to by the managers of the

contestants opposing each other in a contest, a contestant's
bandage for each hand shall consist of soft gauze not more
than 20 yards long and not more than two inches wide.  The
gauze shall be held in place by not more than eight feet of
adhesive tape not more than one and one-half inches wide.
The adhesive tape must be white or a light color.

(2)  Bandages shall be adjusted in the dressing room
under the supervision of the designated Commission member.

(3)  The use of water or any other substance other than
medical tape on the bandages is prohibited.

(4)  The bandages and adhesive tape may not extend to
the knuckles, and must remain at least three-fourths of an inch
away from the knuckles when the hand is clenched to make a
fist.

R859-1-606.  Boxing - Mouthpieces.
A round shall not begin until the contestant's form-fitted

protective mouthpiece is in place.  If, during a round, the
mouthpiece falls out of the contestant's mouth, the referee
shall, as soon as practicable, stop the bout and escort the
contestant to his corner.  The mouthpiece shall be rinsed out
and replaced in the contestant's mouth and the contest shall
continue.  If the referee determines that the contestant
intentionally spit the mouthpiece out, the referee may direct
the judges to deduct points from the contestant's score for the
round.

R859-1-607.  Boxing - Contest Officials.
(1)  The officials for each boxing contest shall consist of

not less than the following:
(a)  one referee;
(b)  three judges;
(c)  one timekeeper; and
(d)  one physician licensed in good standing in Utah.
(2)  A licensed referee, judge, or timekeeper shall not

officiate at a contest that is not conducted under the authority
or supervision of the designated Commission member.

(3)  A referee or judge shall not participate or accept an
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assignment to officiate when that assignment may tend to
impair the referee's or judge's independence of judgment or
action in the performance of the referee's or judge's duties.

(4)  A judge shall be seated midway between the ring
posts of the ring, but not on the same side as another judge,
and shall have an unimpaired view of the ring.

(5)  A referee shall not be assigned to officiate more than
32 scheduled rounds in one day, except when substituting for
another referee who is incapacitated.

(6)  A referee shall not wear jewelry that might cause
injury to the contestants.  Glasses, if worn, shall be protective
athletic glasses or goggles with plastic lenses and a secure
elastic band around the back of the head.

(7)  Referees, seconds working in the corners, the
designated Commission member, and physicians may wear
rubber gloves in the performance of their duties.

(8)  No official shall be under the influence of alcohol or
controlled substances while performing the official's duties.

R859-1-608.  Boxing - Contact During Contests.
(1)  Beginning one minute before the first round begins,

only the referee, boxing contestants, and the chief second may
be in the ring.  The referee shall clear the ring of all other
individuals.

(2)  Once a contest has begun, only the referee,
contestants, seconds, judges, Commission representatives,
physician, the announcer and the announcer's assistants shall
be allowed in the ring.

(3)  At any time before, during or after a contest, the
referee may order that the ring and technical area be cleared
of any individual not authorized to be present in those areas.

(4)  The referee, on his own initiative, or at the request of
the designated Commission member, may stop a bout at any
time if individuals refuse to clear the ring and technical area,
dispute a decision by an official, or seek to encourage
spectators to object to a decision either verbally, physically,
or by engaging in disruptive conduct.  If the individual
involved in disruptive conduct or encouraging disruptive
conduct is the manager or second of a contestant, the referee
may disqualify the contestant or order the deduction of points
from that contestant's score.  If the conduct occurred after the
decision was announced, the Commission may change the
decision, declare no contest, or pursue disciplinary action
against any licensed individual involved in the disruptive
conduct.

R859-1-609.  Boxing - Referees.
(1)  The chief official of a boxing contest shall be the

referee.  The referee shall decide all questions arising in the
ring during a contest that are not specifically addressed in this
Rule.

(2)  The referee shall, before each contest begins,
determine the name and location of the physician assigned to
officiate at the contest and each contestant's chief second.

(3)  At the beginning of each contest, the referee shall
summon the contestants and their chief seconds together for
final instructions.  After receiving the instructions, the
contestants shall shake hands and retire to their respective
corners.

(4)  Where difficulties arise concerning language, the
referee shall make sure that the contestant understands the
final instructions through an interpreter and shall use suitable
gestures and signs during the contest.

(5)  No individual other than the contestants, the referee,
and the physician when summoned by the referee, may enter
the ring or the apron of the ring during the progress of a
round.

(6)  If a contestant's manager or second steps into the
ring or onto the apron of the ring during a round, the fight

shall be halted and the referee may eject the manager or
second from the ringside working area.  If the manager or
second steps into the ring or onto the apron a second time
during the contest, the fight may be stopped and the decision
may be awarded to the contestant's opponent due to
disqualification.

(7)  A referee shall inspect a contestant's body to
determine whether a foreign substance has been applied.

R859-1-610.  Boxing - Stalling or Faking.
(1)  A referee shall warn a contestant if the referee

believes the contestant is stalling or faking.  If after proper
warning, the referee determines the contestant is continuing to
stall or pull his punches, the referee shall stop the bout at the
end of the round.

(2)  A referee may consult the judges as to whether or
not the contestant is stalling or faking and shall abide by a
majority decision of the judges.

(3)  If the referee determines that either or both
contestants are stalling or faking, or if a contestant refuses to
fight, the referee shall terminate the contest and announce a
no contest.

(4)  A contestant who, in the opinion of the referee,
intentionally falls down without being struck shall be
immediately examined by a physician.  After conferring with
the physician, the referee may disqualify the contestant.

R859-1-611.  Boxing - Injuries and Cuts.
(1)  When an injury or cut is produced by a fair blow and

because of the severity of the blow the contest cannot
continue, the injured boxing contestant shall be declared the
loser by technical knockout.

(2)  If a contestant intentionally fouls his opponent and
an injury or cut is produced, and due to the severity of the
injury the contestant cannot continue, the contestant who
commits the foul shall be declared the loser by
disqualification.

(3)  If a contestant receives an intentional butt or foul
and the contest can continue, the referee shall penalize the
contestant who commits the foul by deducting two points.
The referee shall notify the judges that the injury or cut has
been produced by an intentional unfair blow so that if in the
subsequent rounds the same injury or cut becomes so severe
that the contest has to be suspended, the decision will be
awarded as follows:

(a)  a technical draw if the injured contestant is behind
on points or even on a majority of scorecards; and

(b)  a technical decision to the injured contestant if the
injured contestant is ahead on points on a majority of the
scorecards.

(4)  If a contestant injures himself trying to foul his
opponent, the referee shall not take any action in his favor,
and the injury shall be considered as produced by a fair blow
from his opponent.

(5)  If a contestant is fouled accidentally during a contest
and can continue, the referee shall stop the action to inform
the judges and acknowledge the accidental foul.  If in
subsequent rounds, as a result of legal blows, the accidental
foul injury worsens and the contestant cannot continue, the
referee shall stop the contest and declare a technical decision
with the winner being the contestant who is ahead on points
on a majority of the scorecards.  The judges shall score partial
rounds.  If a contestant is accidentally fouled in a contest and
due to the severity of the injury the contestant cannot
continue, the referee shall rule as follows:

(a)  if the injury occurs before the completion of four
rounds, declare the contest a technical draw; or

(b)  if the injury occurs after the completion of four
rounds, declare that the winner is the contestant who has a
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lead in points on a majority of the scorecards before the round
of injury.  The judges shall score partial rounds.

(6)  If in the opinion of the referee, a contestant has
suffered a dangerous cut or injury, or other physical or mental
condition, the referee may stop the bout temporarily to
summon the physician.  If the physician recommends that the
contest should not continue, the referee shall order the contest
to be terminated.

(7)  A fight shall not be terminated because of a low
blow.  The referee may give a contestant not more than five
minutes if the referee believes a foul has been committed.
Each contestant shall be instructed to return to his or her
respective corner by the referee.  The contestants may sit in
their respective corners with their mouthpiece removed.  After
removing their contestant's mouthpiece, the seconds must
return to their seats.  The seconds may not coach, administer
water, or in any other way attend to their contestant, except to
replace the mouthpiece when the round is ready to resume.

(8)  If a contestant is knocked down or given a standing
mandatory count of eight or a combination of either occurs
three times in one round, the contest shall be stopped and a
technical knockout shall be awarded to the opponent.  The
physician shall immediately enter the ring and examine the
losing contestant.

(9)  A physician shall immediately examine and
administer aid to a contestant who is knocked out or injured.

(10)  When a contestant is knocked out or rendered
incapacitated, the referee or second shall not handle the
contestant, except for the removal of a mouthpiece, unless
directed by the physician to do so.

(11)  A contestant shall not refuse to be examined by a
physician.

(12)  A contestant who has been knocked out shall not
leave the site of the contest until one hour has elapsed from
the time of the examination or until released by the physician.

(13)  A physician shall file a written report with the
Commission on each contestant who has been knocked out or
injured.

R859-1-612.  Boxing - Knockouts.
(1)  A boxing contestant who is knocked down shall take

a minimum mandatory count of eight.
(2)  If a boxing contestant is dazed by a blow and, in the

referee's opinion, is unable to defend himself, the referee shall
give a standing mandatory count of eight or stop the contest.
If on the count of eight the boxing contestant, in the referee's
opinion, is unable to continue, the referee may count him out
on his feet or stop the contest on the count of eight.

(3)  In the event of a knockdown, the timekeeper shall
immediately start the count loud enough to be heard by the
referee, who, after waving the opponent to the farthest neutral
corner, shall pick up the count from the timekeeper and
proceed from there.  The referee shall stop the count if the
opponent fails to remain in the corner.  The count shall be
resumed when the opponent has returned to the corner.

(4)  The timekeeper shall signal the count to the referee.
(5)  If the boxing contestant taking the count is still

down when the referee calls the count of ten, the referee shall
wave both arms to indicate that the boxing contestant has
been knocked out.  The referee shall summon the physician
and shall then raise the opponent's hand as the winner.  The
referee's count is the official count.

(6)  If at the end of a round a boxing contestant is down
and the referee is in the process of counting, the gong
indicating the end of the round shall not be sounded.  The
gong shall only be sounded when the referee gives the
command to box indicating the continuation of the bout.

(7)  In the final round, the timekeeper's gong shall
terminate the fight.

(8)  A technical knockout decision shall be awarded to
the opponent if a boxing contestant is unable or refuses to
continue when the gong sounds to begin the next round.  The
decision shall be awarded in the round started by the gong.

(9)  The referee and timekeeper shall resume their count
at the point it was suspended if a boxing contestant arises
before the count of ten is reached and falls down again
immediately without being struck.

(10)  If both boxing contestants go down at the same
time, counting will be continued as long as one of them is still
down or until the referee or the ringside physician determines
that one or both of the boxing contestants needs immediate
medical attention.  If both boxing contestants remain down
until the count of ten, the bout will be stopped and the
decision will be scored as a double knockout.

R859-1-613.  Boxing - Procedure After Knockout or
Contestant Sustaining Damaging Head Blows.

(1)  A boxing contestant who has lost by a technical
knockout shall not fight again for a period of 30 calendar days
or until the contestant has submitted to a medical
examination.  The Commission may require such physical
exams as necessary.

(2)  A ringside physician shall examine a boxing
contestant who has been knocked out in a contest or a
contestant whose fight has been stopped by the referee
because the contestant received hard blows to the head that
made him defenseless or incapable of continuing immediately
after the knockout or stoppage.  The ringside physician may
order post-fight neurological examinations, which may
include computerized axial tomography (CAT) scans or
magnetic resonance imaging (MRI) to be performed on the
contestant immediately after the contestant leaves the location
of the contest.  Post-fight neurological examination results
shall be forwarded to the Commission by the ringside
physician as soon as possible.

(3)  A report that records the amount of punishment a
fighter absorbed shall be submitted to the Commission by the
ringside physician within 24 hours of the end of the fight.

(4)  A ringside physician may require any boxing
contestant who has sustained a severe injury or knockout in a
bout to be thoroughly examined by a physician within 24
hours of the bout.  The physician shall submit his findings to
the Commission.  Upon the physician's recommendation, the
Commission may prohibit the contestant from boxing until
the contestant is fully recovered and may extend any such
suspension imposed.

(5)  All medical reports that are submitted to the
Commission relative to a physical examination or the
condition of a boxing contestant shall be confidential and
shall be open for examination only by the Commission and
the licensed contestant upon the contestant's request to
examine the records or upon the order of a court of competent
jurisdiction.

(6)  A boxing contestant who has been knocked out or
who received excessive hard blows to the head that made him
defenseless or incapable of continuing shall not be permitted
to take part in competitive or noncompetitive boxing for a
period of not less than 60 days.  Noncompetitive boxing shall
include any contact training in the gymnasium.  It shall be the
responsibility of the boxing contestant's manager and seconds
to assure that the contestant complies with the provisions of
this Rule.  Violation of this Rule could result in the indefinite
suspension of the contestant and the contestant's manager or
second.

(7)  A contestant may not resume boxing after any period
of rest prescribed in Subsections R859-1-613(1) and (6),
unless following a neurological examination, a physician
certifies the contestant as fit to take part in competitive
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boxing.  A boxing contestant who fails to secure an
examination prior to resuming boxing shall be automatically
suspended until the results of the examination have been
received by the Commission and the contestant is certified by
a physician as fit to compete.

(8)  A boxing contestant who has lost six consecutive
fights shall be prohibited from boxing again until the
Commission has reviewed the results of the six fights or the
contestant has submitted to a medical examination by a
physician.

(9)  A boxing contestant who has suffered a detached
retina shall be automatically suspended and shall not be
reinstated until the contestant has submitted to a medical
examination by an ophthalmologist and the Commission has
reviewed the results of the examination.

(10)  A boxing contestant who is prohibited from boxing
in other states or jurisdictions due to medical reasons shall be
prohibited from boxing in accordance with this Rule.  The
Commission shall consider the boxing contestant's entire
professional record regardless of the state or country in which
the contestant's fights occurred.

(11)  A boxing contestant or the contestant's manager
shall report any change in the contestant's medical condition
which may affect the contestant's ability to fight safely.  The
Commission may, at any time, require current medical
information on any contestant.

R859-1-614.  Boxing - Waiting Periods.
(1)  The number of days that shall elapse before a boxing

contestant who has competed anywhere in a bout may
participate in another bout shall be as follows:

TABLE

     Length of Bout               Required Interval
 (In scheduled Rounds)               (In Days)
            4                            3
            5-9                          5
           10-12                         7

R859-1-615.  Boxing - Fouls.
(1)  A referee may disqualify or penalize a boxing

contestant by deducting one or more points from a round for
the following fouls:

(a)  holding an opponent or deliberately maintaining a
clinch;

(b)  hitting with the head, shoulder, elbow, wrist, inside
or butt of the hand, or the knee.

(c)  hitting or gouging with an open glove;
(d)  wrestling, spinning or roughing at the ropes;
(e)  causing an opponent to fall through the ropes by

means other than a legal blow;
(f)  gripping at the ropes when avoiding or throwing

punches;
(g)  intentionally striking at a part of the body that is

over the kidneys;
(h)  using a rabbit punch or hitting an opponent at the

base of the opponent's skull;
(i)  hitting on the break or after the gong has sounded;
(j)  hitting an opponent who is down or rising after being

down;
(k)  hitting below the belt line;
(l)  holding an opponent with one hand and hitting with

the other;
(m)  purposely going down without being hit or to avoid

a blow;
(n)  using abusive language in the ring;
(o)  un-sportsmanlike conduct on the part of the boxing

contestant or a second whether before, during, or after a
round;

(p)  intentionally spitting out a mouthpiece;

(q)  any backhand blow; or
(r)  biting.

R859-1-616.  Boxing - Penalties for Fouling.
(1)  A referee who penalizes a boxing contestant

pursuant to this Rule shall notify the judges at the time of the
infraction to deduct one or more points from their scorecards.

(2)  A boxing contestant committing a deliberate foul, in
addition to the deduction of one or more points, may be
subject to disciplinary action by the Commission.

(3)  A judge shall not deduct points unless instructed to
do so by the referee.

(4)  The designated Commission member shall file a
complaint with the Commission against a boxing contestant
disqualified on a foul.  The Commission shall withhold the
purse until the complaint is resolved.

R859-1-617.  Boxing - Contestant Outside the Ring Ropes.
(1)  A boxing contestant who has been knocked,

wrestled, pushed, or has fallen through the ropes during a
contest shall not be helped back into the ring, nor shall the
contestant be hindered in any way by anyone when trying to
reenter the ring.

(2)  When one boxing contestant has fallen through the
ropes, the other contestant shall retire to the farthest neutral
corner and stay there until ordered to continue the contest by
the referee.

(3)  The referee shall determine if the boxing contestant
has fallen through the ropes as a result of a legal blow or
otherwise.  If the referee determines that the boxing
contestant fell through the ropes as a result of a legal blow, he
shall warn the contestant that the contestant must immediately
return to the ring.  If the contestant fails to immediately return
to the ring following the warning by the referee, the referee
shall begin the count that shall be loud enough to be heard by
the contestant.

(4)  If the boxing contestant enters the ring before the
count of ten, the contest shall be resumed.

(5)  If the boxing contestant fails to enter the ring before
the count of ten, the contestant shall be considered knocked
out.

(6)  When a contestant has accidentally slipped or fallen
through the ropes, the contestant shall have 20 seconds to
return to the ring.

R859-1-618.  Boxing - Scoring.
(1)  Officials who score a boxing contest shall use the

10-point must system.
(2)  For the purpose of this Rule, the "10-point must

system" means the winner of each round received ten points
as determined by clean hitting, effective aggressiveness,
defense, and ring generalship.  The loser of the round shall
receive less than ten points.  If the round is even, each boxing
contestant shall receive not less than ten points.  No fraction
of points may be given.

(3)  Officials who score the contest shall mark their cards
in ink or in indelible pencil at the end of each round.

(4)  Officials who score the contest shall sign their
scorecards.

(5)  When a contest is scored on the individual score
sheets for each round, the referee shall, at the end of each
round, collect the score sheet for the round from each judge
and shall give the score sheets to the designated Commission
member for computation.

(6)  Referees and judges shall be discreet at all times and
shall not discuss their decisions with anyone during a contest.

(7)  A decision that is rendered at the termination of a
boxing contest shall not be changed without a hearing, unless
it is determined that the computation of the scorecards of the
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referee and judges shows a clerical or mathematical error
giving the decision to the wrong contestant.  If such an error
is found, the Commission may change the decision.

(8)  After a contest, the scorecards collected by the
designated Commission member shall be maintained by the
Commission.

(9)  If a referee becomes incapacitated, a time-out shall
be called and the other referee who is assigned to the contest
shall assume the duties of the referee.

(10)  If a judge becomes incapacitated and is unable to
complete the scoring of a contest, a time-out shall be called
and an alternate licensed judge shall immediately be assigned
to score the contest from the point at which he assumed the
duties of a judge.  If the incapacity of a judge is not noticed
during a round, the referee shall score that round and the
substitute judge shall score all subsequent rounds.

R859-1-619.  Boxing - Seconds.
(1)  A boxing contestant shall not have more than four

seconds, one of whom shall be designated as the chief second.
The chief second shall be responsible for the conduct in the
corner during the course of a contest.  During the rest period,
one second shall be allowed inside the ring, two seconds shall
be allowed on the apron and one second shall be allowed on
the floor.

(2)  All seconds shall remain seated during the round.
(3)  A second shall not spray or throw water on a boxing

contestant during a round.
(4)  A boxing contestant's corner shall not heckle or in

any manner annoy the contestant's opponent or the referee, or
throw any object into the ring.

(5)  A second shall not enter the ring until the timekeeper
has indicated the end of a round.

(6)  A second shall leave the ring at the timekeeper's
whistle and shall clear the ring platform of all obstructions at
the sound of the gong indicating the beginning of a round.
Articles shall not be placed on the ring floor until the round
has ended or the contest has terminated.

(7)  A referee may eject a second from a ring corner for
violations of the provisions of Subsections R859-1-609(6)
and R859-1-608(4) of this Rule (stepping into the ring and
disruptive behavior) and may have the judges deduct points
from a contestant's corner.

(8)  A second may indicate to the referee that the
second's boxing contestant cannot continue and that the
contest should be stopped.  Only verbal notification or hand
signals may be used; the throwing of a towel into the ring
does not indicate the defeat of the second's boxing contestant.

(9)  A second shall not administer alcoholic beverages,
narcotics, or stimulants to a contestant, pour excessive water
on the body of a contestant, or place ice in the trunks or
protective cup of a contestant during the progress of a contest.

R859-1-620.  Boxing - Managers.
A manager shall not sign a contract for the appearance of

a boxing contestant if the manager does not have the boxing
contestant under contract.

R859-1-621.  Boxing.  Identification - Photo Identification
Cards.

(1)  Each boxing contestant shall provide two pieces of
identification to the designated Commission member before
participation in a fight.  One of the pieces of identification
shall be a recent photo identification card issued or accepted
by the Commission at the time the boxing contestant receives
his original license.

(2)  The photo identification card shall contain the
following information:

(a)  the contestant's name and address;

(b)  the contestant's social security number;
(c)  the personal identification number assigned to the

contestant by a boxing registry;
(d)  a photograph of the boxing contestant; and
(e)  the contestant's height and weight.
(3)  The Commission shall honor similar photo

identification cards from other jurisdictions.
(4)  Unless otherwise approved by the Commission, a

boxing contestant will not be allowed to compete if his or her
photo identification card is incomplete or if the boxing
contestant fails to present the photo identification card to the
designated Commission member prior to the bout.

R859-1-622.  Boxing - Dress for Contestants.
(1)  Boxing contestants shall be required to wear the

following:
(a)  trunks that are belted at the contestant's waistline.

For the purposes of this Subsection, the waistline shall be
defined as an imaginary horizontal line drawn through the
navel to the top of the hips.  Trunks shall not have any
buckles or other ornaments on them that might injure a
boxing contestant or referee;

(b)  a foul-proof protector for male boxing contestants
and a pelvic area protector and breast protector for female
boxing contestants;

(c)  shoes that are made of soft material without spikes,
cleats, or heels;

(d)  a fitted mouthpiece; and
(e)  gloves meeting the requirements specified in Section

R859-1-604.
(2)  In addition to the clothing required pursuant to

Subsections R859-1-622(1)(a) through (e), a female boxing
contestant shall wear a body shirt or blouse without buttons,
buckles, or ornaments.

(3)  A boxing contestant's hair shall be cut or secured so
as not to interfere with the contestant's vision.

(4)  A boxing contestant shall not wear corrective lenses
other than soft contact lenses into the ring.  A bout shall not
be interrupted for the purposes of replacing or searching for a
soft contact lens.

R859-1-623.  Boxing - Failure to Compete.
A boxing contestant's manager shall immediately notify

the Commission if the contestant is unable to compete in a
contest due to illness or injury.  A physician may be selected
as approved by the Commission to examine the contestant.

R859-1-701.  Elimination Tournaments.
(1)  In general.  The provisions of Title 63C, Chapter 11,

and Rule R859-1 apply to elimination tournaments, including
provisions pertaining to licenses, fees, stopping contests,
impounding purses, testing requirements for contestants, and
adjudicative proceedings.  For purposes of identification, an
elimination tournament contestant shall provide any form of
identification that contains a photograph of the contestant,
such as a state driver's license, passport, or student
identification card.

(2)  Official rules of the sport.  Upon requesting the
Commission's approval of an elimination tournament in this
State, the sponsoring organization or promoter of an
elimination tournament may submit the official rules for the
particular sport to the Commission and request the
Commission to apply the official rules in the contest.

(3)  The Commission shall not approve the official rules
of the particular sport and shall not allow the contest to be
held if the official rules are inconsistent, in any way, with the
purpose of the Pete Suazo Utah Athletic Commission Act,
Title 63C, Chapter 11, or with the Rule adopted by the
Commission for the administration of that Act, Rule R859-1.
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R859-1-702.  Restrictions on Elimination Tournaments.
Elimination tournaments shall comply with the following

restrictions:
(1)  An elimination tournament must begin and end

within a period of 48 hours.
(2)  All matches shall be scheduled for no more than

three rounds.  A round must be one minute in duration.
(3)  A contestant shall wear 16 oz. boxing gloves,

training headgear, a mouthpiece and a large abdominal groin
protector during each match.

(4)  A contestant may participate in more than one
match, but a contestant shall not compete more than a total of
12 rounds.

(5)  The promoter of the elimination tournament shall be
required to supply at the time of the weigh-in of contestants, a
physical examination on each contestant, conducted by a
physician not more than 60 days prior to the elimination
tournament in a form provided by the Commission, certifying
that the contestant is free from any physical or mental
condition that indicates the contestant should not engage in
activity as a contestant.

(6)  The promoter of the elimination tournament shall be
required to supply at the time of the weigh-in of the
contestants HIV test results for each contestant pursuant to
Subsection R859-1-507 of this Rule and Subsection 63C-11-
317(1).

(7)  The Commission may impose additional restrictions
in advance of an elimination tournament.

R859-1-801.  Martial Arts Contests and Exhibitions.
(1)  In general.  All full-contact martial arts are forms of

unarmed combat.  Therefore, the provisions of Title 63C,
Chapter 11, and Rule R859-1 apply to contests or exhibitions
of such martial arts, including provisions pertaining to
licenses, fees, stopping contests, impounding purses, testing
requirements for contestants, and adjudicative proceedings.
For purposes of identification, a contestant in a martial arts
contest or exhibition shall provide any form of identification
that contains a photograph of the contestant, such as a state
driver's license, passport, or student identification card.

(2)  Official rules of the art.  Upon requesting the
Commission's approval of a contest or exhibition of a martial
art in this State, the sponsoring organization or promoter may
submit the official rules for the particular art to the
Commission and request the Commission to apply the official
rules in the contest or exhibition.

(3)  The Commission shall not approve the official rules
of the particular art and shall not allow the contest or
exhibition to be held if the official rules are inconsistent, in
any way, with the purpose of the Pete Suazo Utah Athletic
Commission Act, Title 63C, Chapter 11, or with the Rule
adopted by the Commission for the administration of that Act,
Rule R859-1.

R859-1-901.  "White-Collar Contests".
Pursuant to Section 63C-11-302 (26), the Commission

adopts the following rules for "White-Collar Contests":
(1)  Contestants shall be at least 21 years old on the day

of the contest.
(2)  Competing contestants shall be of the same gender.
(3)  The heaviest contestant's weight shall be no greater

than 15 percent more than their opponent.

R859-1-1001.  Authority - Purpose.
These rules are adopted to enable the Commission to

implement the provisions of Section 63C-11-311 to facilitate
the distribution of General Fund monies to Organizations
Which Promote Amateur Boxing in the State.

R859-1-1002.  Definitions.
Pursuant to Section 63C-11-311, the Commission adopts

the following definitions:
(1)  For purposes of Subsection 63C-11-311, "amateur

boxing" means a live boxing contest conducted in accordance
with the standards and regulations of USA Boxing, Inc., and
in which the contestants participate for a non-cash purse.

(2)  "Applicant" means an Organization Which Promotes
Amateur Boxing in the State as defined in this section.

(3)  "Grant" means the Commission's distribution of
monies as authorized under Section 63C-11-311(3).

(4)  "Organization Which Promotes Amateur Boxing in
the State" means an amateur boxing club located within the
state, registered with USA Boxing Incorporated.

(5)  "State Fiscal Year" means the annual financial
reporting period of the State of Utah, beginning July 1 and
ending June 30.

R859-1-1003.  Qualifications for Applications for Grants
for Amateur Boxing.

(1)  In accordance with Section 63C-11-311, each
applicant for a grant shall:

(a)  submit an application in a form prescribed by the
Commission;

(b)  provide documentation that the applicant is an
"organization which promotes amateur boxing in the State";

(c)  Upon request from the Commission, document the
following:

(i)  the financial need for the grant;
(ii)  how the funds requested will be used to promote

amateur boxing; and
(iii)  receipts for expenditures for which the applicant

requests reimbursement.
(2)  Reimbursable Expenditures - The applicant may

request reimbursement for the following types of eligible
expenditures:

(a)  costs of travel, including meals, lodging and
transportation associated with participation in an amateur
boxing contest for coaches and contestants;

(b)  Maintenance costs; and
(c)  Equipment costs.
(3)  Eligible Expenditures - In order for an expenditure

to be eligible for reimbursement, an applicant must:
(a)  submit documentation supporting such expenditure

to the Commission showing that the expense was incurred
during the State Fiscal Year at issue; and

(b)  submit such documentation no later than June 30 of
the current State Fiscal Year at issue.

(4)  the Commission will review applicants and make a
determination as to which one(s) will best promote amateur
boxing in the State of Utah.

R859-1-1004.  Criteria for Awarding Grants.
The Commission may consider any of the following

criteria in determining whether to award a grant:
(1)  whether any funds have been collected for purposes

of amateur boxing grants under Section 63C-11-311;
(2)  the applicant's past participation in amateur boxing

contests;
(3)  the scope of the applicant's current involvement in

amateur boxing;
(4)  demonstrated need for the funding; or
(5)  the involvement of adolescents including rural and

minority groups in the applicant's amateur boxing program.

KEY:  licensing, boxing, unarmed combat, white-collar
contests
September 1, 2008 63C-11-101 et seq.
Notice of Continuation May 10, 2007
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R926.  Transportation, Program Development.
R926-9.  Establishment Designation and Operation of
Tollways.
R926-9-1.  Definitions.

(1)  "Commission" means the Transportation
Commission, which is created in Utah Code Section 72-1-
301;

(2)  "Department" means the Utah Department of
Transportation;

(3)  "Executive Director" means the Executive Director
of the Utah Department of Transportation;

(4)  "HOT Lane" has the meaning described in Utah
Code Ann. Section 72-6-118 for "High occupacy toll lane";

(5)  "HOV Lane" means a lane that has been designated
for the use of high occupancy vehicles pursuant to Utah Code
Ann. Section 41-6a-702;

(6)  "Toll" means the toll or user fees that the operator of
a motor vehicle must pay for the privilege of driving on a
tollway, including the toll or user fees that the operator of a
single occupant motor vehicle must pay for the privilege of
driving on a HOT Lane;

(7)  "Toll Lane" has the meaning described in Utah Code
Ann. Section 72-6-118;

(8)  "Tollway" has the meaning described in Utah Code
Ann. Section 72-6-118.  Tollways include, but are not limited
to, HOT Lanes and Toll Lanes; and

(9)  "Tollway development agreement" has the meaning
described in Utah Code Ann. Section 72-6-202.

R926-9-2.  Designation of Tollways.
(1)  The Department may consider designating tollways

including, but not limited to, the designation of existing HOV
Lanes as HOT Lanes or may widen existing highways to add
one or more Toll Lane(s).  In deciding whether to designate a
tollway, the Department may evaluate whether:

(a)  the tollway would make the specific highway or the
highway system more efficient;

(b)  the designation or addition would increase available
funds, reduce operational costs, or expedite project delivery;
and

(c)  the project will be consistent with the overall
policies, strategies, and actions of the Department, including
those strategies that are developed through the regular
transportation planning process.

(2)  Commission approval is required for designation of
HOT Lanes on existing state highways and establishment of
tollways on new state highways or additional capacity lanes.
Legislative approval is required prior to designation of any
other types of tollways provided the Commission may provide
interim approvals to establish such tollways, between sessions
of the Legislature, subject to approval or disapproval by the
Legislature during the subsequent session.

(3)  If the Department wishes to designate a tollway, it
shall submit its recommendations to the Commission and
request approval.

(4)  The Commission will evaluate the recommendations
and make a final decision.

(5)  The Commission will issue its decision in a public
meeting.

(6)  Tollways shall comply with all design and
construction standards and specifications normally applicable
to Department projects, except as may be otherwise agreed to
by the Department in writing.

(7)  Automatic tolling systems used for the collection of
tolls shall meet or exceed the minimum criteria established by
the United States Department of Transportation pursuant to
United States Public Law 105-59, Section 1604, Safe,
Accountable, Flexible, Efficient Transportation Equity Act:
A Legacy for Users (SAFETEA-LU) if procured and deployed

after the adoption of such criteria.
(8)  The Commission will set Tolls in accordance with

Utah Admin. Code R940-1 and Utah Code Ann. Section 72-
6-118.

R926-9-3.  Tollway Restricted Revenue Fund -
Enforcement.

(1)  Pursuant to state law, tolls collected by the
Department and certain funds received by the Department
through a tollway development agreement are deposited in the
Tollway Restricted Special Revenue Fund established in Utah
Code Ann. Section 72-2-120.

(2)  Monies from the fund may be used to establish and
operate tollways and related facilities, including design,
construction, reconstruction, operation (including snow
removal), maintenance, enforcement, impacts from tollways,
and acquisition of right-of-way, pursuant to Utah Code Ann.
Section 72-2-120.

KEY:  transportation, tolls, highways, tollways
October 16, 2008 72-2-120

72-6-118
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R926.  Transportation, Program Development.
R926-10.  Tollway Development Agreements.
R926-10-1.  Purpose.

(1)  This rule is created for the planning, acquisition,
design, financing, management, development, construction,
reconstruction, replacement, improvement, maintenance,
preservation, repair, enforcement, and operation of
transportation projects utilizing public-private partnerships
for development of tollways.

(2)  The Department's objective in using public-private
partnerships is to expand its ability to use innovative, non-
traditional procurement, planning, funding, contracting,
financing, delivery, and service methods to deliver
transportation infrastructure in order to better meet the
transportation needs of the state by utilizing resources more
readily available in the private sector.

R926-10-2.  Authority.
(1)  The provisions of this rule are authorized by the

following grants of rulemaking authority and provisions of
Utah Codes:  Title 63G, Chapter 3; Title 63G, Chapter 6; Title
72, Chapter 2, Section 120; Title 72, Chapter 6, Section 118;
and the Public-Private Partnerships for Tollways Act, Utah
Code Sections 72-6-201 et seq.

(2)  When the Executive Director or designee determines
it appropriate and upon approval by the Commission, the
Department may enter into tollway development agreements.

R926-10-3.  Definitions.
Except as otherwise stated in this rule, terms used in this

rule are defined in the applicable Statutes.  The following
additional terms are defined for this rule:

(1)  "Commission" means the Utah Transportation
Commission, which is created in Utah Code Ann. Section 72-
1-301.

(2)  "Department" means the Utah Department of
Transportation, which is created in Utah Code Ann. Section
72-1-101.

(3)  "Executive Director" means the executive director of
the Department.

(4)  "Proposer" means private entities that submit letters
of interest, qualifications, or proposals under these rules for
the purposes of entering into a tollway development
agreement with the Department, and may include a person or
persons, firms, partnerships or companies or any combination
or consortium thereof.

(5)  "Public-Private Partnership" means an agreement,
including but not limited to tollway development agreements,
between the Department and one or more public or private
entities where there is private sector involvement in the
delivery of transportation projects, including but not limited
to, private sector involvement in any or all of the following
project phases: predevelopment activities, design,
construction, reconstruction, financing, acquisition,
maintenance or operations.  Public private partnership
agreements may include reallocations of the traditional risk
assignments between the parties to the agreement.

(6)  "State

R926-10-4.  Public Notice.
(1)  Public notice regarding solicitations issued under

this rule shall be posted on the Department's website and may
also be published as described in Subsection (2).  Notice of a
solicitation shall indicate where, when, and how to obtain the
solicitation documents, when responses are due and will
generally describe the project scope or service desired, and
may contain other information such as the desired schedule or
financial model.  Where appropriate, the Department may
require payment of a fee or a deposit for the supplying of the

solicitation package.
(2)  The notice may be published in any or all of the

following in addition to the Department website:
(a)  in a newspaper of general circulation;
(b)  in a newspaper of local circulation in the region(s)

where all or a portion of the intended project will be located;
and/or

(c)  in industry media.
(3)  A copy of the solicitation documents shall be made

available for public inspection at the Department Region
Office(s) located in the region(s) where all or a portion of the
intended project may be located.

R926-10-5.  Unsolicited Proposals.
(1)  The Department may accept delivery of unsolicited

tollway development agreement proposals.  An unsolicited
proposal shall, at a minimum, provide the information
required for tollway development agreement proposals set
forth in Utah Code Section 72-6-204.  The Department may
determine that additional information or other requirements
be provided in an unsolicited proposal.  Any such additional
requirements, along with contact information, will be posted
on the Department's website.

(a)  Any proposer submitting an unsolicited proposal
must provide a minimum of 20 copies or the proposal will not
be reviewed.

(b)  The unsolicited proposal must state the period
during which the proposal will remain valid, which shall be
not less than 12 months following delivery.

(2)  The Department may appoint an individual or a
screening committee, as it deems appropriate, to screen and
evaluate unsolicited proposals to determine whether to
request competing proposals and qualifications or reject the
unsolicited proposal.  The review shall be in two stages:

(a)  The initial screening shall be a summary review to
determine whether the unsolicited proposal generally meets
the minimum statutory and regulatory requirements and
merits further review.  Proposals that do not generally meet
the minimum requirements established under statute and these
rules or that the Department otherwise determines do not
merit further review may be summarily rejected.

(b)  The second stage of review shall be a more thorough
review and evaluation of the unsolicited proposal for the
purpose of allowing the Department to determine whether to
issue a request for competing proposals and qualifications.

(3)  The Department will consider an unsolicited
proposal only if the proposed project is not substantially
duplicative of transportation system projects that have been
fully funded by the State, the Department, or any other public
entity as of the date the proposal is submitted.

(4)  The Department shall give priority to unsolicited
proposals that address projects identified on the Statewide
Transportation Improvement Program or Long-Range Plan
and encourages submittal of proposals that would materially
advance or accelerate their implementation.

(5)  The Department may, in its sole discretion, reject
any unsolicited proposal.  If the Department elects to issue a
request for competing proposals and qualifications, it may
modify the project described in the unsolicited proposal.  If
the Department issues a request for competing proposals, the
proposer that submitted the unsolicited proposal will be
offered the opportunity to participate in the competition.

(6)  The process for soliciting competing proposals and
qualifications shall meet all requirements of Utah Code
Section 63-56-502.5.  The Department may issue a request for
qualifications to prequalify potential proposers interested in
responding to the solicitation separate from the request for
competing proposals, or it may issue a solicitation package
that combines the request for proposals and qualifications.
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The solicitation package shall include the information
required under Utah Code Sections 72-6-205(3)(b) and any
other information deemed advisable by the Department.  The
solicitation may request competing proposals, either at a
conceptual or detailed level, or it may request proposals for
alternative concepts, in which case the Department would
review the concepts and determine whether to reject the
proposals or proceed with a new request for competing
proposals.  All proposers that respond to a competing
proposal, solicitation, whether conceptual or detailed, must
address the technical and financial portions of the proposed
project.

(7)  If the Department elects to issue a request for
competing proposals, the Department shall provide public
notice of the proposed project according to Section R926-10-
4.  Any entity that intends to submit a competing proposal
shall provide a written letter of intent to the Department not
later than 45 calendar days after the Department's publication
of notice for competing proposals.  Any letters of intent
received by the Department after the expiration of the 45-day
period shall not be valid and any competing proposal issued
by an entity that did not comply with these letter of intent
requirements shall not be considered.  An entity that submits a
letter of intent must submit its competing proposal in the
manner specified in the request for competing proposals.

(8)  If the Department elects not to issue a request for
competing proposals in response to an unsolicited proposal,
or if the Department issues a request for competing proposals
that make significant modifications to the concepts in the
original unsolicited proposal, the Department will notify the
proposer that submitted the unsolicited proposal of the
rejection or modification and reasons for the rejection or
modification.  The Department may also post information on
the Department website regarding the reasons for rejection or
modification.

(9)  The Department will assess a screening fee for every
unsolicited proposal received and an evaluation fee for every
unsolicited proposal that is evaluated.  The fees have been set
with the intent of substantially covering the costs to the
Department for review of the proposal.  The unsolicited
proposal shall be accompanied by a separate check for each
fee, which must be a cashier's, certified, or official check
drawn by a federally insured financial institution as follows:

(a)  A check in the amount of $10,000 for the initial
screening; and

(b)  A check for the evaluation fee equal to the lesser of
(i) the sum of $20,000 plus .01% of the total estimated cost of
design and construction of the project or (ii) $200,000.  This
check will be returned to the proposer if the proposal is
rejected after the initial screening and prior to the more
thorough evaluation.

(10)  The Department may waive the fee for an
unsolicited proposal, in whole or in part, if it determines that
its costs have been substantially covered by a portion of the
fee or if it is otherwise determined to be reasonable and in the
best interests of the State.

(11)  If the Department decides to solicit competing
proposals, the Department may require each proposer that
submits a competing proposal to submit a fee.  The amount of
the fee will be identified in the solicitation documents and
will not exceed the amount of the evaluation fee for the
original unsolicited proposal.  The proposer that submitted the
original unsolicited proposal will be exempt from this fee.

R926-10-6.  Predevelopment Agreements.
(1)  A Predevelopment Agreement may be used on a

tollway development project.  The first phase may include,
but is not limited to, planning, traffic and revenue analysis,
feasibility studies, design, value engineering, cost estimating,

conceptual estimating, financial evaluation and comparisons,
constructability reviews, scheduling, or other services as
specified by the Department.

(2)  The subsequent phase or phases may be for all or a
portion of the remaining services contemplated in the
proposed project and may include, but not be limited to,
design services, construction services, operation or
maintenance services, traffic and revenue estimates, financing
and toll or user fee collection services.  Each subsequent
phase will commence after the preceding phase has been
completed.

(3)  Award of the first phase shall be based on the
Departments evaluation of proposer qualifications and may
also be based on other factors, including, but not limited to,
the Department's evaluation of proposals.

(4)  The entity awarded the first phase may have the first
opportunity to submit a proposal for the subsequent phase or
phases, as set forth in the Predevelopment Agreement.  The
entity awarded the first phase shall provide all supporting
documentation used to determine the scope, schedule. and
cost in its proposal for each subsequent phase to the
Department for review, along with any other information and
requirements set forth in the Predevelopment Agreement.
The Department may accept or reject the proposal.  If the
Department rejects the proposal, the Department may provide
a counteroffer and/or negotiate with the entity awarded the
first or prior phase, or in lieu of providing a counteroffer or if
the negotiations are unsuccessful, choose to solicit
competitive proposals for the subsequent phase or phases.

R926-10-7.  Request for Qualifications (RFQ).
(1)  The Department may issue a Request for

Qualifications (RFQ) in order to solicit qualification
statements from entities wishing to submit proposals for a
tollway development agreement project.  The RFQ may be
required to be submitted prior to or with a conceptual
proposal or detailed proposal.

(2)  Any RFQ shall require that potential proposers
provide the information described in Utah Code Section 63-
56-502.5(3)(c); and any other information the Department, in
its sole discretion, required as stated in the RFQ.

(3)  The selection committee shall narrow the field of
proposers by short-listing the most qualified proposers, not to
exceed the maximum number designated in the RFQ.

(4)  If only one entity responds to the RFQ or if only one
proposer meets the minimum qualification requirements in
the RFQ, the Department may negotiate with that single
proposer in accordance with section R926-10-10(2).

(5)  Engineering and consultant firms who participated
in preparation of specifications or other solicitation
documents used by the Department for the procurement of a
portion, but not all, of the project may participate as
proposers or as a member of the proposing entities, upon
approval of the Department.

R926-10-8.  Request for Proposals (RFP).
(1)  If the procurement process includes short-listing, the

Department will issue the RFP to all of the short-listed
proposers.  If the procurement process does not include short-
listing, the Department will issue the RFP in accordance with
Section R926-10-4.  The Department may elect to request
draft proposals, or proposals followed by discussions, which
may include best and final offers, or may elect to award the
contract without discussions or best and final offers.

(2)  The Department may issue draft RFPs to proposers
for comments in order to better manage the procurement
process.

(3)  The RFP shall identify information required to be
submitted by proposers, which shall in all events include the
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information required for tollway development agreement
proposals in Utah Code Section 72-6-204.  The Department
may require proposers to provide separate technical and price
proposals and other elements in their proposals.  The RFP
may include a request for alternative proposals or for any
other information the Department, in its sole discretion,
deems appropriate.

(4)  The Department may require a proposer to submit
additional information following the submission of a
proposal, to the extent that the Department deems it necessary
or advisable to review such additional information to evaluate
the expertise, experience, financing capacity, integrity,
ownership, or any other aspect of any proposer.

(5)  The Department reserves the right to require or to
permit proposers to submit revisions, clarifications to, or
supplements of their previously submitted proposals.  The
Department may require proposers to add or to delete
features, concepts, elements, information or explanations that
were not included in their initial proposals.  A proposer will
not be legally bound to accept a request to add to or delete
from a proposal any feature, concept, element or information,
but its refusal to do so in response to a request by the
Department shall constitute sufficient grounds for the
Department to reject the proposal.

(6)  If only one entity responds to the RFP or if only one
proposer meets the minimum qualification requirements in the
RFP, the Department may negotiate with that single proposer
in accordance with section R926-10-3).

(7)  The Department may, at any time and in its sole
discretion, reject any or all proposals submitted in response to
a request for qualifications or a request for proposals or
competing proposals.

(8)  Technical solutions/design concepts contained in
proposals shall be considered proprietary information unless a
stipulated fee is paid.

R926-10-9.  Evaluation and Ranking of Proposals;
Discussions with Proposers; Revised Proposals.

(1)  The Department shall conduct proposal evaluations
and rank the proposals according to the criteria and relative
weightings set forth in the RFP.  The Department may adopt
either of the following approaches in evaluation of proposals
and selection of a proposer for negotiations or award:

(a)  A cost-based approach, with the proposals evaluated
first to determine whether the proposers meet qualification
requirements and have submitted responsive proposals, in
which case the qualifying proposal that offers the lowest cost
to the state would be ranked the highest.  If this approach is
used, the RFP shall specify minimum requirements for
responsiveness.

(b)  A best value approach, whereby the Department
evaluates proposals received and determines which proposal
is the most advantageous to the State.

(2)  The Department may request clarifications and
additional information from proposers prior to selection, with
or without requesting revised proposals.

(3)  If the Department wishes to request revised
proposals prior to selection, it may enter into discussions with
the proposers or may issue the request for revised proposals
without discussions.  Discussions may be oral or in writing
and may be conducted individually or in a group.  If
discussions are held with one proposer, they must be held
with all short-listed proposers that submitted responsive
proposals.  If revised proposals are requested they will be the
basis for selection and will be evaluated as stated in the
request for revised proposals.  If a proposer fails to submit a
response to a request for revised proposals, its original
proposal shall remain in full force and effect.

R926-10-10.  Selection Decision.
(1)  Following completion of proposal evaluations, the

Executive Director shall review the results of the evaluations
and rankings and determine whether to proceed with
negotiations with the highest ranked proposer, recommend
award to the highest ranked proposer, or take other action.

(2)  If the Department has issued an RFQ, received one
or more responses, and determined that only one proposer is
pre-qualified, the Executive Director may authorize the
Department to enter into negotiations with such proposer
directly, without issuing an RFP, or take other action.

(3)  If the Department issues a request for competing
proposals and receives no response or receives a response
only from the proposer that submitted the original unsolicited
proposal, the Executive Director may authorize the
Department to enter into negotiations with such proposer,
may recommend award to such proposer, or take other action.

(4)  If a decision is made to proceed with negotiations, a
notice of selection for negotiations will be delivered to all
proposers and posted on the Department's website.  If a
decision is made to recommend award, a notice of intent to
award will be delivered to all proposers and posted on the
Department's website, and the Department shall provide
information to the Commission as required by Utah Code
Section 72-6-206.

R926-10-11.  Negotiations.
(1)  Negotiations may commence immediately following

issuance of the notice of selection.  During the negotiation
period, the selected proposer shall provide such information
as may be reasonably requested by the Department.

(2)  If negotiations with the first ranked firm are not
successful, the Executive Director may direct the Department
to commence negotiations with the second ranked firm.  This
process will be followed until negotiations are successfully
concluded or the Department determines that it will not be
able to reach agreement with any of the proposers.  The
Department reserves the right, in its sole discretion, to
terminate negotiations with a proposer at any time and for any
reason.

(3)  Upon conclusion of negotiations, the Executive
Director shall determine whether to recommend award.  No
determination to recommend award shall be made unless the
Executive Director is satisfied that the proposer's cost
proposal is reasonable and that the proposal provides
sufficient value for money.

(4)  The Department may deliver the proposed agreement
at any time to the Utah Attorney General's office for review
and comment.

(5)  If a decision is made to recommend award, a notice
of intent to award will be delivered to all proposers and
posted on the Department's website, and the Department shall
provide information to the Commission as required by Utah
Code Section 72-6-206.

R926-10-12.  Award.
(1)  There is no requirement that a tollway development

agreement be awarded.  If the Commission approves award, a
contract shall be executed and notice given to the successful
proposer to proceed with the work.

(2)  The Department reserves the right to cancel the
award of any tollway development agreement at any time
prior to execution of the agreement by all parties, with no
liability against the Department, the Commission, their
agents, or the State.

R926-10-13.  Amendments to Tollway Development
Agreements.

(1)  The Department shall not enter into any substantial
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modification or amendment to a tollway development
agreement without first obtaining Commission approval of the
modification or amendment, as specified in Section R941-1.

R926-10-14.  Protests.
(1)  Protests prior to notice of intent to award shall be

governed by the Utah Code Sections 63-56-801 and 63-56-
803.

(2)  Upon notice of intent to award, a proposer who
would be adversely affected by the selection announced may,
within ten calendar days after the date of such notice, submit
to the Department a written protest of the selection of the
apparent successful proposer.

(3)  For purposes of this rule, a protesting proposer is
adversely affected by a selection only if the proposer has
submitted a responsive competing proposal and is next-in-line
for selection.  In other words the protesting proposer must
demonstrate that all higher-ranked proposers are ineligible for
selection because either:

(a)  The higher-scoring proposals were not responsive to
the requirements stated in the Department's solicitation
documents; or

(b)  The protesting proposer would have been ranked
higher than the other proposers but for Departments (i)
material failure to follow the procedures set forth in the RFP
and other solicitation documents, (ii) material failure to
conform to requirements set forth in these rules or in
applicable state statutes, or (iii) abuse of discretion in
evaluating and ranking the revised proposals.

(4)  A proposer's written protest must state facts and
arguments that demonstrate how the selection process was
flawed or how selection of the apparent successful proposer
constituted an abuse of Department's discretion.  If the
Department receives no written protest within the ten-day
period, then any protesting proposer shall lose any rights or
opportunity to advance any claim against the department or
state relating to the proposed project.

(5)  In response to a proposer's timely filed protest that
complies with this rule, the Department will issue a written
decision that resolves the issues raised in the protest.  In
considering a timely protest, the Department may request
further information from the protesting proposer and from the
apparent successful proposer identified in the Department's
notice issued under subsection (2) of this section.  The
Department will make its written determination available, by
mail or by electronic means, to the protesting proposer and to
the apparent successful proposer.

(6)  The Department shall have the authority, prior to the
commencement of an action in court concerning the
controversy, to settle and resolve the protest.

R926-10-15.  Objection to Contractors.
(1)  Prior to the execution of any tollway development

agreement with a proposer, the proposer must provide the
Department with a list of all entities who provide services
under the proposed tollway development agreement,
including but not limited to, the planning, design,
construction, finance, operation or maintenance of the project.
All entities on a proposer's team that will perform work under
the tollway development agreement must be legally eligible to
perform or work on public contracts under applicable federal
and state law and regulations.  No entity will be accepted who
is ineligible to receive public works contracts in the state of
Utah.

(2)  If the Department has reasonable objection to any
entities who are part of the proposal team or will contribute or
otherwise provide services under the proposed tollway
development agreement, the Department may require, before
the execution of the tollway development agreement, the

selected proposer submit an acceptable substitute entity.  In
such case, the selected proposer must submit an acceptable
substitute, and the agreement may, at the Department's
discretion, be modified to equitably account for any
difference in cost necessitated by the substitution.  The
Department will set a maximum time period from the date of
the written demand for substitution within which to make an
acceptable substitution.  A proposer's failure to make an
acceptable substitution at the end of the time period will
constitute sufficient grounds for the Department to refuse to
execute the agreement, without incurring any liability for the
refusal.  Following identification of an acceptable substitute,
the proposer shall be granted an additional maximum time
period as determined by the Department to conclude
negotiations of acceptable terms and conditions with that
substitute.

(3)  The department may not require any proposer to
engage any contractor, subcontractor, supplier, other person
or organization against whom the proposer has reasonable
objection.

R926-10-16.  Rights Related to Proposals; Release of
Rights and Indemnification.

(1)  A proposer, whether unsolicited or solicited, shall
not obtain any claim, or have any right or expectation to use
any route, corridor, rights of way, public property or public
facility by virtue of having submitted a proposal that proposes
to use such route, corridor, rights of way, public property or
public facility or otherwise, involves or affects such.  By
submitting a proposal, a proposer thereby waives and
relinquishes any claim, right, or expectation to occupy, use,
profit from, or otherwise exercise any prerogative with
respect to any route, corridor, rights of way, public property
or public facility identified in the proposal as being necessary
for or part of the proposed project.

(2)  By submitting such a proposal, a proposer thereby
waives and relinquishes any right, claim, copyright,
proprietary interest or other right in any proposed location,
site, route, corridor, rights of way, alignment, or
transportation mode or configuration identified in the
proposal as being involved in or related to the proposed
project, and proposer shall include in the proposal an
indemnity that shall hold the state harmless against any such
claim made by any entity that is a member of the proposer's
proposal team, including their agents, employees and assigns.

(3)  The waiver and release of rights in this section do
not apply to a proposer's rights in any documents, designs and
other information and records that are otherwise classified as
protected records under GRAMA.

R926-10-17.  Right to Assert a Moratorium on Unsolicited
Proposals.

(1)  The Department may elect, at any time and in its
sole discretion, to establish a moratorium on acceptance or
action taken by the Department on any unsolicited proposals.

(2)  The moratorium may be asserted for all unsolicited
proposals or for unsolicited proposals of a certain type, in a
certain region, or for other factors as determined by the
Department.

(3)  Announcement of a moratorium shall be posted on
the Department's website and shall include the start date of
the moratorium and either the anticipated ending date, or a
date upon which the ending date will be announced.

(4)  Any unsolicited proposal received during a
moratorium shall not be reviewed or acted upon by the
Department.

R926-10-18.  Participation of Public Entities.
(1)  Notwithstanding the requirements set forth in other
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sections of this rule, the Department may directly negotiate
and enter into tollway development agreements with public
entities without a public solicitation.

(2)  In order to ensure that the procurement process for
tollway development agreements remains fair and
competitive, public entities will not be permitted to submit
proposals or to participate as a member of proposer teams
with respect to solicitations issued by the Department under
this Section R926-10-18.  Furthermore, so long as an active
solicitation is outstanding for a tollway development
agreement, the Department shall not separately negotiate with
a public entity for the project that is the subject of that
solicitation.

KEY:  transportation, highways, public-private
partnerships, tolls
October 16, 2008 72-1-201

72-6-118
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R940.  Transportation Commission, Administration.
R940-1.  Establishment of Toll Rates.
R940-1-1.  Definitions.

(1)  "Commission" means the Transportation
Commission, which is created in Utah Code Ann. Section 72-
1-301;

(2)  "Department" means the Utah Department of
Transportation, which is created in Utah Code Ann. Section
72-1-101;

(3)  "HOT Lane" means a High Occupancy Vehicle Lane
as designated pursuant to Utah Code Ann. Section 41-6a-702
and Utah Admin. Code R926-9.

(4)  "Toll" means the toll or user fees that the operator of
a motor vehicle must pay for the privilege of driving on a
tollway, including the toll or user fees that the operator of a
single-occupant motor vehicle must pay for the privilege of
driving on a HOT Lane.

(5)  "Tollway" has the meaning described in Utah Code
Ann. Section 72-6-118.

(6)  "Tollway development agreement" has the meaning
described in Utah Code Ann. Section 72-6-202.

R940-1-2.  Setting Toll Rates.
(1)  The Commission shall be responsible for setting toll

rates on state highways as specified in this Section R940-1.
(2)  Toll rates for facilities included in a tollway

development agreement shall be set in accordance with the
terms and conditions of the tollway development agreement.
Terms and conditions relating to toll rates are required to be
presented to the Commission in connection with award of the
tollway development agreement, and any modifications to
such terms and conditions will be considered a substantial
modification or amendment requiring Commission approval
under Section R940-1-3.

(3)  The Commission may, in its sole discretion, increase
the toll rates for a facility subject to a tollway development
agreement above the amount allowed under the tollway
development agreement.

R940-1-3.  Base Toll Rate and Range for HOT Lanes.
(1)  In deciding what Toll is appropriate for HOT Lanes

that are not subject to tollway development agreements, the
Commission balances the need to obtain revenue against the
effect that a certain Toll amount will have on demand.  The
goal is to set a price that encourages optimal use of the HOT
Lane.

(2)  For HOT Lanes that are not subject to a tollway
development agreement the initial toll for the HOT Lane is
$50 per month.

(3)  With the Commission's approval, the Department
may increase the toll described in subsection (2) from $50 per
month if it finds that demand on the HOT Lane is too high
and needs to be reduced in order to keep the lane freely
flowing.  Evidence of demand can be shown by traffic counts
and evidence of traffic congestion.

(4)  Toll rates for HOT Lanes that are subject to a
tollway development agreement shall be set in the tollway
development agreement.

R940-1-4.  Tollway Restricted Special Revenue Fund.
(1)  Pursuant to state law, tolls collected by the

department and certain funds receivd by the department
through a tollway development agreement are deposited in the
Tollway Restricted Special Revenue Fund established in Utah
Code Ann. Section 72-2-120.

(2)  Monies from the fund may be used to establish and
operate tollways and related facilities, including design,
construction, reconstruction, operation, maintenance,
enforcement, impacts from tollways, and acquisition of right-

of-way, pursuant to Utah Code Ann. Section 72-2-120.

KEY:  transportation, tolls, HOT Lanes, tollways
October 16, 2008 72-2-120

72-6-118
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R940.  Transportation Commission, Administration.
R940-2.  Approval of Tollway Development Agreements.
R940-2-1.  Authority.

(1)  The provisions of this rule are authorized by the
following grants of rulemaking authority and provions of
Utah Codes: Title 63G, Chapter 3; Title 63G, Chapter 6; Title
72, Chapter 2, Section 120; Title 72, Chapter 6, Section 118;
and the Public-Private Partnerships for Tollways Act, Utah
Code Sections 72-6-201 et seq.

R940-2-2.  Definitions.
(1)  "Commission" means the Transportation

Commission, which is created in Utah Code Ann. Section 72-
1-301;

(2)  "Department" means the Utah Department of
Transportation, which is created in Utah Code Ann. Section
72-1-101;

(3)  "Executive Director" means the Executive Director
of the Utah Department of Transportation;

(4)  "Tollway Development Agreement" has the meaning
described in Utah Code Ann. Section 72-6-202.

R940-2-3.  Proposals for Tollway Development
Agreements.

(1)  The Department shall report to the Commission
regarding any unsolicited proposals received and any
solicitations issued for tollway development agreements, and
shall provide regular status updates to the Commission
regarding any such matters.

(2)  The Department shall have authority to act on its
own behalf and on behalf of the Commission in using
solicitation and procurement documents for tollway
development agreements and in reviewing and evaluating
submissions received from proposers.

R940-2-4.  Award of Tollway Development Agreements.
(1)  Following receipt of a recommendation from the

Director for award of a tollway development agreement
accompanied by the information regarding the proposed
agreement required under Utah Code Ann. Section 72-6-206,
the Commission shall take one of the following actions:

(a)  Award the tollway development agreement in
accordance with the Director's recommendation;

(b)  Reject the Director's recommendation and request
that the Department take specified action; or

(c)  Reject the Department's recommendation and direct
the Department to terminate the procurement.

R940-2-5.  Amendments to Tollway Development
Agreements.

(1)  Following receipt of a request from the Department
for approval of any substantial modification or amendment to
a tollway development agreement, accompanied by
information regarding the modification and specifically
identifying any changes in the information required to be
provided to the Commission in connection with award of the
agreement under Utah Code Ann. Section 72-6-206, the
Commission shall determine whether to approve the
modification or amend.

KEY:  agreements, tollway development, tollways
October 16, 2008 63G-3

63G-6
72-2-120
72-6-118

72-6-201 et seq.
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R940.  Transportation Commission, Administration.
R940-4.  Airports of Regional Significance.
R940-4-1.  Purpose and Authority.

Utah Code Ann. Section 59-12-602 authorizes the
Commission to establish this rule.  The purpose of this rule is
to define airports of regional significance.

R940-4-2.  Definitions.
"Commission" means the Transportation Commission,

which is created in Utah Code Ann. Section 72-1-301.

R940-4-3.  Designation of Airports of Regional
Significance.

Only for the purposes authorized in Utah Code Title 59
Chapter 12 Part 6, Tourism, Recreation, Cultural,
Convention, and Airport Facilities Tax Act, and Title 59
Chapter 12 Part 17, County Option Sales and Use Tax for
Transportation Act, all airports identified by the Federal
Aviation Administration on the National Plan of Integrated
Airport Systems (NPIAS) are defined by the Commission as
airports of regional significance.

R940-4-4.  Definition of Airports of Regional Significance.
Definition of airports of regional significance are only

for the purposes stated within this rule and should not be
construed to apply to similar definitions for federal purposes
or for any other purpose under Utah Code.  A current list of
airports included on the NPIAS may be obtained through the
Federal Aviation Administration's website www.faa.gov or by
contacting the Utah Department of Transportation Division of
Aeronautics.

KEY:  airports of regional significance
October 22, 2008 59-12-602

59-12-1702
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R986.  Workforce Services, Employment Development.
R986-900.  Food Stamps.
R986-900-901.  Authority for Food Stamps and Applicable
Rules.

(1)  Food stamps provide assistance to eligible
individuals in accordance with the requirements found in: The
Food Stamp Act of 1977 as amended (7 USC 2011 et seq); 7
CFR 271 through 7 CFR 283; and PRWORA and its
amendments.  The complete text of all applicable federal laws
and regulations can be found at the United States Department
of Agriculture web site at: http://www.fns.usda.gov/fsp/.
Federal regulations are also available at most public libraries,
o n  t h e  I n t e r n e t  a t :
http://access.gpo.gov/nara/cfr/waisidx_00/7cfrv4_00.html, at
the Department of Workforce Services, Division of
Employment Development, Appeals Division 2nd Floor, 140
E 300 S, Salt Lake City UT, 84145; or at the Division of
Administrative Rules, 4120 State Office Building, Salt Lake
City UT, 84114.  The state maintains a policy manual
describing the benefits and eligibility requirements for receipt
of food stamps.  The policy manual is available on the
Department's Internet web site.  The provisions of 7 CFR 271
through 7 CFR 283 (2000) are incorporated herein by
reference.

(2)  The provisions of R986-100 apply to food stamps
except where specifically noted otherwise.

R986-900-902.  Options and Waivers.
The Department administers the Food Stamp Program in

compliance with federal law with the following exceptions or
clarifications:

(1)  The following options not otherwise found in R986-
100 have been adopted by the Department where allowed by
the applicable federal law or regulation:

(a)  The Department has opted to hold hearings at the
state level and not at the local level.

(b)  The Department does not offer a workfare program
for ABAWDs (Able Bodied Adults Without Dependents).

(c)  An applicant is required to apply at the local office
which serves the area in which they reside.

(d)  The Department has opted to use the Simplified
Standard Utility Allowance found in 7 USC 2014(e)(7)(C)(iii)
as amended by 2002 H.R. 2646 known as Section 4104 of the
Farm Bill. The Department has a mandatory standard utility
allowance. This means the customer is eligible for an
appropriate utility allowance at the time of application and
eligibility for the appropriate allowance is re-determined at
recertification or if the household moves to a different place
of residence. The customer does not have the choice of using
"actual" utility expenses. The Department has three utility
standards that are updated annually and are available upon
request. This Farm Bill option allows households in
subsidized housing and households in shared living
arrangements to receive the full appropriate utility allowance.

(e)  The Department does not use photo ID cards. ID
cards are available upon request to homeless, disabled, and
elderly clients so that the client is able to use food stamp
benefits at a participating restaurant.

(f)  The state has opted to provide food stamp benefits
through the use of an electronic benefit transfer system known
as the Horizon Card.

(g)  The Department counts diversion payments in the
food stamp allotment calculation.

(h)  The Department has opted to exempt individuals
from mandatory participation in Food Stamp Employment and
Training activities in counties that have been designated as
Labor Surplus Areas by the Department of Labor. These
counties change each year based on Department of Labor
statistics and a list of counties is available from the

Department. They are the same counties as referenced in
subsection (2)(a) below.

(i)  The Department has opted to use Utah's TANF
vehicle allowance rules in conjunction with the Food Stamp
Program vehicle allowance regulations at 7 CFR 273.8, as
authorized by Pub. L. No. 106-387 of the Agriculture
Appropriations Act 2001, Food Stamp Act of 1977, 7 USC
2014.

(j)  The Department has opted to count all of an
ineligible alien's resources and all but a pro rata share of the
ineligible alien's income and deductible expenses as provided
in 7 CFR 273.11(c)(3)(ii)(A).

(k)  A client may waive his or her right to an
administrative disqualification hearing.

(l)  A client may deduct actual, allowable expenses from
self employment, or may opt to deduct 40% of the gross
income from self employment to determine net income.

(m)  The Department has opted to allign food stamps
with FEP in determining how to count educational assistance
income.  That income is counted for food stamps as provided
in R986-200-235(3)(q).

(n)  The Department has opted to do simplified reporting
as provided in 7 CFR 273.12(a)(1)(vii).

(o)  The Department has opted to operate a Mini
Simplified Food Stamp Program under 7 CFR 273.25.  Under
this option, a client receiving food stamps and FEP or
FEPTP, must participate as required in R986-200-210.  A
client found ineligible due to non-compliance under R986-
200-212 will also be subject to the food stamp sanctions
found in 7CFR 273.7(f)(2) unless the client meets an
exemption under food stamp regulations.

(2)  The Department has been granted the following
applicable waivers from the Food and Nutrition Service:

(a)  Certain Utah counties have been granted a waiver
which exempts ABAWDs from the work requirements of
Section 824 of PRWORA.  The counties granted this waiver
change each year based on Department of Labor statistics.  A
list of counties granted this waiver is available from the
Department.

(b)  The Department requires that a household need only
report changes in earned income if there is a change in
source, the hourly rate or salary, or if there is a change in full-
time or part-time status.  A client is required to report any
change in unearned income over $25 or a change in the
source of unearned income.

(c)  The Department uses a combined Notice of
Expiration and Shortened Recertification Form.  Notice of
Expiration is required in 7 CFR 273.14(b)(1)(i).  The
Recertification Form is found under 7 CFR 273.14(b)(2)(i).

(d)  The Department conducts the Family Nutrition
Education Program for individuals even if they are otherwise
ineligible for food stamps.

(e)  The Department may deduct overpayments that
resulted from an IPV from a household's monthly entitlement.

(f)  If the application was received before the 15th of the
month and the client has earned income, the certification
period can be no longer than six months.  The initial
certification period may be as long as seven months if the
application was received after the 15th of the month.

(g)  A household which had its food stamps terminated
can be reinstated during the calendar month following the
month assistance was terminated without completing a new
application if the reason for the termination is fully resolved.
The reason for the termination does not matter.  Assistance
will be prorated to the date on which the client reported that
the disqualifying condition was resolved if verification is
received within ten days of the report.  Assistance is
reinstated for the remaining months of the certification period
and the certification period must not be changed.
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(h)  If the Department is unable to obtain proper
documentary evidence from an employer, the Department may
use Utah quarterly wage data as the primary verification of
income when calculating overpayments.

(i)  The Department will hold disqualification hearings
by telephone.

(j)  All initial interviews, and recertification interviews
for households certified for 12 months or less, will have their
initial or recertification interviews conducted by telephone,
rather than in person, unless the household requests an in-
person interview or the Department determines that an in-
person interview is necessary to resolve issues that would be
better facilitated face-to-face.

(k)  The federal regulation that requires all interviews be
scheduled for a specific date and time is waved for initial
telephone interviews.  This allows clients to call anytime
Monday through Thursday from 7 am to 5:30 p.m. to
complete the required initial interview.

KEY:  food stamps, public assistance
October 23, 2008 35A-3-103
Notice of Continuation September 14, 2005
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R994.  Workforce Services, Unemployment Insurance.
R994-403.  Claim for Benefits.
R994-403-101a.  Filing a New Claim.

(1)  A new claim for unemployment benefits is made by
filing with the Department of Workforce Services Claims
Center.  A new claim can be filed by telephone, completing an
application at the Department's web site, or as otherwise
instructed by the Department.

(2)  The effective date of a new claim for benefits is the
Sunday immediately preceding the date the claim is filed,
provided the claimant did not work full-time during that
week, or is not entitled to earnings equal to or in excess of the
WBA for that week.  A claim for benefits can only be made
effective for a prior week if the claimant can establish good
cause for late filing in accordance with R994-403-106a.

(3)  When a claimant files a new claim during the last
week of a quarter and has worked less than full-time for that
week, the Department will make the claim effective that week
if it is advantageous to the claimant, even if the claimant has
earnings for that week that are equal to or in excess of the
WBA.

(4)  Wages used to establish eligibility for a claim cannot
be used on a subsequent claim.

R994-403-102a.  Cancellation of Claim.
(1)  Once a weekly claim has been filed and the claimant

has been deemed monetarily eligible, the claim is considered
to have been established, even if no payment has been made
or waiting week credit granted.  The claim then remains
established for 52 weeks during which time another regular
claim may not be filed against the state of Utah unless the
claim is canceled.

(2)  A claim may be canceled if the claimant requests that
the claim be canceled and one of the following circumstances
can be shown:

(a)  no weekly claims have been filed;
(b)  cancellation is requested prior to the issuance of the

monetary determination;
(c)  the request is made within the same time period

permitted for an appeal of the monetary determination and the
claimant returns any benefits that have been paid;

(d)  the claimant had earnings, severance, or vacation
payments equal to or greater than the WBA applicable to all
weeks for which claims were filed;

(e)  the claimant meets the eligibility requirements for
filing a new claim following a disqualification due to a strike
in accordance with the requalifying provisions of Subsection
35A-4-405(4)(c);

(f)  the claimant meets the requirements for cancellation
established under the provisions for combined wage claims in
R994-106-107; or

(g)  the claimant has filed an unemployment
compensation for ex-military (UCX) claim, and it is
determined the claimant does not have wage credits under
Title 5, chapter 85, U.S. Code.

(3)  If a claimant is disqualified from the receipt of
unemployment benefits because he or she was discharged for
a crime in connection with work under R994-405-210,
whether the claimant was deemed monetarily eligible or not,
the claim will be established for 52 weeks and cannot be
canceled even if the requirements of subsection (2) have been
satisfied.

R994-403-103a.  Reopening a Claim.
(1)  A claim for benefits is considered "closed" when a

claimant reports four consecutive weeks of earnings equal to
or in excess of the WBA or does not file a weekly claim
within 27 days from the last week filed. In those
circumstances, the claimant must reopen the claim before

benefits can be paid.
(2)  A claimant may reopen the claim any time during

the 52-week period after first filing by contacting the Claims
Center.  The effective date of the reopened claim will be the
Sunday immediately preceding the date the claimant requests
reopening unless good cause is established for failure to
request reopening during a prior week in accordance with
R994-403-106a.

R994-403-104g.  Using Unused Wages for a Subsequent
Claim.

(1)  A claimant may have sufficient wage credits to
monetarily qualify for a subsequent claim without intervening
employment.

(2)  Before payment can be made on a subsequent claim
using those unused wages, each of the following elements
must be satisfied:

(a)  the claimant must have performed work in covered
employment after the effective date of the original claim, but
not necessarily during the benefit year of the original claim;

(b)  actual services must have been performed.
Vacation, severance pay, or a bonus cannot be used to
requalify;

(c)  the claimant must have earnings from covered
employment, as defined in R994-201-101(9), equal to at least
six times the WBA of the original or subsequent claim,
whichever is lower;

(d)  the claimant must have actually received benefits
during the preceding benefit year; and

(e)  benefits will not be paid under Subsection 35A-4-
403(1)(g) from the effective date of the claim and continuing
until the week the claimant provides proof of covered
employment equal to at least six times the WBA.

R994-403-105a.  Filing Weekly Claims.
(1)  Claims must be filed on a weekly basis.  For

unemployment benefit purposes, the week begins at 12:01
a.m. on Sunday and ends at midnight on Saturday.  The
claimant is the only person who is authorized to file weekly
claims.  The responsibility for filing weekly claims cannot be
delegated to another person.

(2)  Each weekly claim should be filed as soon as
possible after the Saturday week ending date.  If the claim has
not been closed, the Department will allow 20 days after the
week ending date to file a timely claim.  A weekly claim filed
21 or more calendar days after the week ending date will be
denied unless good cause for late filing is established in
accordance with R994-403-106a.

R994-403-106a.  Good Cause for Late Filing.
(1)  Claims must be filed timely to insure prompt,

accurate payment of benefits.  Untimely claims are
susceptible to errors and deprive the Department of its
responsibility to monitor eligibility.  Benefits may be paid if it
is determined that the claimant had good cause for not filing
in a timely manner.

(2)  The claimant has the burden to establish good cause
by competent evidence.  Good cause is limited to
circumstances where it is shown that the reasons for the delay
in filing were due to circumstances beyond the claimant's
control or were compelling and reasonable.  Some reasons for
good cause for late filing may raise other eligibility issues.
Some examples that may establish good cause for late filing
are:

(a)  a crisis of several days duration that interrupts the
normal routine during the time the claim should be filed;

(b)  hospitalization or incarceration; or
(c)  coercion or intimidation exercised by the employer

to prevent the prompt filing of a claim.
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(3)  The Department is the only acceptable source of
information about unemployment benefits.  Relying on
inaccurate advice from friends, relatives, other claimants or
similar sources does not constitute good cause.

(4)  Good cause for late filing cannot extend beyond 65
weeks from the filing date of the initial claim.

R994-403-107b.  Registration, Workshops, Deferrals -
General Definition.

(1)  A claimant must register for work with the
Department, unless, at the discretion of the Department,
registration is waived or deferred.

(2)  The Department may require attendance at
workshops designed to assist claimants in obtaining
employment.

(3)  Failure, without good cause, to comply with the
requirements of Subsections (1) and (2) of this section may
result in a denial of benefits.  The claimant has the burden to
establish good cause through competent evidence.  Good
cause is limited to circumstances where it is shown that the
failure to comply was due to circumstances beyond the
control of the claimant or which were compelling and
reasonable. The proof of inability to register or report may
raise an able or available issue.

(4)  The denial of benefits begins with the week the
claimant failed to comply and ends with the week the claimant
contacts the Department and complies by either registering for
work, reporting as required, or scheduling an appointment to
attend the next available workshop or conference.  The denial
can be waived if the Department determines the claimant
complied within a reasonable amount of time.

R994-403-108b.  Deferral of Work Registration and Work
Search.

(1)  The Department may elect to defer the work
registration and work search requirements.  A claimant placed
in a deferred status is not required to actively seek work but
must meet all other availability requirements of the act.
Deferrals are generally limited to the following circumstances:

(a)  Labor Disputes.
A claimant who is unemployed due to a labor dispute

may be deferred while an eligibility determination under
Subsection 35A-4-405(4) is pending.  If benefits are allowed,
the claimant must register for work immediately.

(b)  Union Attachment.
A claimant who is a union member in good standing, is

on the out-of-work list, or is otherwise eligible for a job
referral by the union, and has earned at least half of his or her
base period earnings through the union, may be eligible for a
deferral.  If a deferral is granted to a union member, it shall
not be extended beyond the mid-point of the claim unless the
claimant can demonstrate a reasonable expectation of
obtaining employment through the union.

(c)  Employer Attachment.
A claimant who has an attachment to a prior employer

and a date of recall to full-time employment within ten weeks
of filing or reopening a claim may have the work registration
requirement deferred to the expected date of recall.  The
deferral should not extend longer than ten weeks.

(d)  Three Week Deferral.
A claimant who accepts a definite offer of full-time work

to begin within three weeks, shall be deferred for that period.
(e)  Seasonal.
A claimant may be deferred when, due to seasonal

factors, work is not available in the claimant's primary base
period occupation and other suitable work is not available in
the area.

(2)  Deferrals cannot be granted if prohibited by state or
federal law for certain benefit programs.

R994-403-109b.  Profiled Claimants.
(1)  The Department will identify individuals who are

likely to exhaust unemployment benefits through a profiling
system and require that they participate in reemployment
services.  These services may include job search workshops,
job placement services, counseling, testing, and assessment.

(2)  In order to avoid disqualification for failure to
participate in reemployment services, the claimant must show
good cause for nonparticipation.  Good cause for
nonparticipation is established if the claimant can show:

(a)  completion of equivalent services within the 12
month period immediately preceding the date the claimant is
scheduled for reemployment services; or

(b)  that the failure to participate was reasonable or
beyond the claimant's control.

(3)  Failure to participate in reemployment services
without good cause will result in a denial of benefits
beginning with the week the claimant refuses or fails to attend
scheduled services and continuing until the week the claimant
contacts the Employment Center to arrange participation in
the required reemployment service.

(4)  Some reasons for good cause for nonparticipation
may raise other eligibility issues.

R994-403-110c.  Able and Available - General Definition.
(1)  The primary obligation of the claimant is to become

reemployed.  A claimant may meet all of the other eligibility
criteria but, if the claimant cannot demonstrate ability,
availability, and an active good faith effort to obtain work,
benefits cannot be allowed.

(2)  A claimant must be attached to the labor force,
which means the claimant can have no encumbrances to the
immediate acceptance of full-time work.  The claimant must:

(a)  be actively engaged in a good faith effort to obtain
employment; and

(b)  have the necessary means to become employed
including tools, transportation, licenses, and childcare if
necessary.

(3)  The continued unemployment must be due to the
lack of suitable job opportunities.

(4)  The only exception to the requirement that a
claimant actively seek work is if the Department has approved
schooling under Section 35A-4-403(2) and the claimant
meets the requirements of R994-403-107b.

(5)  The only exception to the requirements that the
claimant be able to work and actively seeking full-time work
are that the claimant meets the requirements of R994-403-
111c(6).

R994-403-111c.  Able.
(1)  The claimant must have no physical or mental health

limitation which would preclude immediate acceptance of
full-time work.  A recent history of employment is one
indication of a claimant's ability to work.  If there has been a
change in the claimant's physical or mental capacity since his
or her last employment, there is a presumption of inability to
work which the claimant must overcome by competent
evidence.  The claimant must show that there is a reasonable
likelihood that jobs exist which the claimant is capable of
performing before unemployment insurance benefits can be
allowed.  Pregnancy is treated the same as other physical
limitations.

(2)  For purposes of determining weekly eligibility for
benefits, it is presumed a claimant who is not able to work
more than one-half the normal workweek will be considered
not able to perform full-time work.  The normal workweek
means the normal workweek in the claimant's occupation.  A
claimant will be denied under this section for any week in
which the claimant refuses suitable work due to an inability to
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work, regardless of the length of time the claimant is unable
to work.

(a)  Past Work History.
Benefits will not be denied solely on the basis of a

physical or mental health limitation if the claimant earned
base period wages while working with the limitation and is:

(i)  willing to accept any work within his or her ability;
(ii)  actively seeking work consistent with the limitation;

and
(iii)  otherwise eligible.
Under these circumstances, the unemployment is

considered to be due to a lack of employment opportunities
and not due to an inability to work.

(b)  Medical Verification.
When an individual has a physical or mental health

limitation, medical information from a competent health care
provider is one form of evidence used to determine the
claimant's ability to work.  The provider's opinion is
presumed to be an accurate reflection of the claimant's ability
to work, however, the provider's opinion may be overcome by
other competent evidence.  The Department will determine if
medical verification is required.

(3)  Temporary Disability.
(a)  Employer Attached.
A claimant is not eligible for benefits if the claimant is

not able to work at his or her regular job due to a temporary
disability and the employer has agreed to allow the claimant
to return to the job when he or she is able to work.  In this
case, the claimant's unemployment is due to an inability to
work rather than lack of available work.  The claimant is not
eligible for benefits even if there is other work the claimant is
capable of performing with the disability.  If a claimant is
precluded from working due to Federal Aviation
Administration regulations because of pregnancy, and the
employer has agreed to allow the claimant to return to the job,
the claimant is considered to be on a medical leave of absence
and is not eligible for benefits.

(b)  No Employer Attachment.
If the claimant has been separated from employment with

no expectation of being allowed to return when he or she is
again able to work, or the temporary disability occurred after
becoming unemployed, benefits may be allowed even though
the claimant cannot work in his or her regular occupation if
the claimant can show there is work the claimant is capable of
performing and for which the claimant reasonably could be
hired.  The claimant must also meet other eligibility
requirements including making an active work search.

(4)  Hospitalization.
A claimant is unable to work if hospitalized unless the

hospitalization is on an out-patient basis or the claimant is in
a rehabilitation center or care facility and there is independent
verification that the claimant is not restricted from
immediately working full-time.  Immediately following
hospitalization, a rebuttable presumption of physical inability
continues to exist for the period of time needed for
recuperation.

(5)  Workers' Compensation.
(a)  Compensation for Lost Wages.
A claimant is not eligible for unemployment benefits

while receiving temporary total disability workers'
compensation benefits.

(b)  Subsequent Awards.
The Department may require that a claimant who is

receiving permanent partial disability benefits from workers'
compensation show that he or she is able and available for
full-time work and can reasonably expect to obtain full-time
work even with the disability.

(c)  Workers' compensation disability payments are not
reportable as wages.

(6)  Physical or Mental Health Limitation.
(a)  A claimant who is not able to work full-time due to a

physical or mental health limitation, may be considered
eligible under this rule if:

(i)  the claimant's base period employment was limited to
part-time because of the claimant's physical or mental health
limitations;

(ii)  the claimant's prior part-time work was substantial.
Substantial is defined as at least 50 percent of the hours
customarily worked in the claimant's occupation;

(iii)  the claimant is able to work at least as many hours
as he or she worked prior to becoming unemployed;

(iv)  there is work available which the claimant is
capable of performing; and

(v)  the claimant is making an active work search.
(b)  The Department may require that the claimant

establish ability by competent evidence.

R994-403-112c.  Available.
(1)  General Requirement.
The claimant must be available for full-time work.  Any

restrictions on availability, such as lack of transportation,
domestic problems, school attendance, military obligations,
church or civic activities, whether self-imposed or beyond the
control of the claimant, lessen the claimant's opportunities to
obtain suitable full-time work.

(2)  Activities Which Affect Availability.
It is not the intent of the act to subsidize activities which

interfere with immediate reemployment.  A claimant is not
considered available for work if the claimant is involved in
any activity which cannot be immediately abandoned or
interrupted so that the claimant can seek and accept full-time
work.

(a)  Activities Which May Result in a Denial of Benefits.
For purposes of establishing weekly eligibility for

benefits, a claimant who is engaged in an activity for more
than half the normal workweek that would prevent the
claimant from working, is presumed to be unavailable and
therefore ineligible for benefits.  The normal workweek
means the normal workweek in the claimant's occupation.
This presumption can be overcome by a showing that the
activity did not preclude the immediate acceptance of full-
time work, referrals to work, contacts from the Department, or
an active search for work.  When a claimant is away from his
or her residence but has made arrangements to be contacted
and can return quickly enough to respond to any opportunity
for work, the presumption of unavailability may be overcome.
The conclusion of unavailability can also be overcome in the
following circumstances:

(i)  Travel Which is Necessary to Seek Work.
(A)  Benefits will not be denied if the claimant is

required to travel to seek, apply for, or accept work within the
United States or in a foreign country where the claimant has
authorization to work and where there is a reciprocal
agreement.  The trip itself must be for the purpose of
obtaining work.  There is a rebuttable presumption that the
claimant is not available for work when the trip is extended to
accommodate the claimant's personal needs or interests, and
the extension is for more than one-half of the workweek.

(B)  Unemployment benefits cannot be paid to a
claimant located in a foreign country unless the claimant has
authorization to work there and there is a reciprocal
agreement concerning the payment of unemployment benefits
with that foreign country.  An exception to this general rule is
that a claimant who travels to a foreign country for the
express purpose of applying for employment and is out of the
United States for two consecutive weeks or less is eligible for
those weeks provided the claimant can prove he or she has a
legal right to work in that country.  A claimant who is out of
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the United States for more than two weeks is not eligible for
benefits for any of the weeks.

(ii)  Definite Offer of Work or Recall.
If the claimant has accepted a definite offer of full-time

employment or has a date of recall to begin within three
weeks, the claimant does not have to demonstrate further
availability and is not required to seek other work.  Because
the statute requires that a claimant be able to work, if a
claimant is unable to work for more than one-half of any week
due to illness or hospitalization, benefits will be denied.

(iii)  Jury Duty or Court Attendance.
Jury duty or court attendance is a public duty required by

law and a claimant will not be denied benefits if he or she is
unavailable because of a lawfully issued summons to appear
as a witness or to serve on a jury unless the claimant:

(A)  is a party to the action;
(B)  had employment which he or she was unable to

continue or accept because of the court service; or
(C)  refused or delayed an offer of suitable employment

because of the court service.
The time spent in court service is not a personal service

performed under a contract of hire and therefore is not
considered employment.

(b)  Activities Which Will Result in a Denial of Benefits.
(i)  Refusal of Work.
When a claimant refuses any suitable work, the claimant

is considered unavailable.  Even though the claimant had
valid reasons for not accepting the work, benefits will not be
allowed for the week or weeks in which the work was
available. Benefits are also denied when a claimant fails to be
available for job referrals or a call to return to work under
reasonable conditions consistent with a previously established
work relationship.  This includes referral attempts from a
temporary employment service, a school district for substitute
teaching, or any other employer for which work is "on-call."

(ii)  Failure to Perform All Work During the Week of
Separation.

(A)  Benefits will be denied for the week in which
separation from employment occurs if the claimant's
unemployment was caused because the claimant was not able
or available to do his or her work.  In this circumstance, there
is a presumption of continued inability or unavailability and
an indefinite disqualification will be assessed until there is
proof of a change in the conditions or circumstances.

(B)  If the claimant was absent from work during the last
week of employment and the claimant was not paid for the
day or days of absence, benefits will be denied for that week.
The claimant will be denied benefits under this section
regardless of the length of the absence.

(3)  Hours of Availability.
(a)  Full-Time.
Except as provided in R994-403-111c(5), in order to

meet the availability requirement, a claimant must be ready
and willing to immediately accept full-time work.  Full-time
work generally means 40 hours a week but may vary due to
customary practices in an occupation.  If the claimant was last
employed less than full-time, there is a rebuttable
presumption that the claimant continues to be available for
only part-time work.

(b)  Other Than Normal Work Hours.
If the claimant worked other than normal work hours and

the work schedule was adjusted to accommodate the claimant,
the claimant cannot continue to limit his or her hours of
availability even if the claimant was working 40 hours or
more.  The claimant must be available for full-time work
during normal work hours as is customary for the industry.

(4)  Wage Restrictions.
(a)  No claimant will be expected, as a condition of

eligibility, to accept a wage that is less than the state or

federal minimum wage, whichever is applicable, or a wage
that is substantially less favorable to the claimant than
prevailing wages for similar work in the locality.  Benefits
cannot be allowed if the claimant is restricting himself or
herself to a wage that is not available.

(b)  A claimant must be given a reasonable time to seek
work that will preserve his or her earning potential.  At the
time of filing an initial claim, or at the time of reopening a
claim following a period of employment, the claimant may
restrict his or her wage requirement to the highest wage
earned during or subsequent to the base period and prior to
filing the claim or the highest wage available in the locality
for the claimant's occupation, whichever is lower, but only if
there is a reasonable expectation that work can be obtained at
that wage.

(i)  After a claimant has received1/3 of the maximum
benefit amount (MBA) for his or her regular claim, the
claimant must accept any wage that is equal to or greater than
the lowest wage earned during the base period, as long as that
wage is consistent with the prevailing wage standard.

(ii)  After a claimant has received 2/3 of the MBA for his
or her regular claim, the claimant must be willing to accept
the prevailing wage in the locality for work in any base period
occupation.

(c)  Exception for Deferred Claimants.
The provisions of this section do not apply to those

claimants who qualify for deferrals under Subsection 35A-4-
403(1)(b) and R994-403-202 during the period of deferral.

(5)  Type of Work.
(a)  One of the purposes of the unemployment insurance

program is to help a claimant preserve his or her highest skill
by providing unemployment benefits so the claimant can find
work similar to what the claimant had prior to becoming
unemployed.  A skill is defined as a marketable ability
developed over an extended period of time by training or
experience which could be lost if not used.  It is not the intent
of the program to subsidize individuals who are limiting their
availability because of a desire to improve their employment
status.

(i)  At the time of filing an initial claim or reopening a
claim following a period of employment, a claimant may
restrict availability to the highest skilled employment
performed during or subsequent to the base period provided
the claimant has a reasonable expectation of obtaining that
type of work.  A claimant who is not willing to accept
employment consistent with work performed during or
subsequent to the base period must show a compelling reason
for that restriction in order to be considered available for
work.

(ii)  After the claimant has received 1/3 of the MBA for
his or her regular claim, the claimant must be willing to
accept work in any of the occupations in which the claimant
worked during the base period.

(iii)  After the claimant has received 2/3 of the MBA for
his or her regular claim, the claimant must be willing to
accept any work that he or she can reasonably perform
consistent with the claimant's past experience, training, and
skills.

(b)  Contract Obligation.
If a claimant is restricted due to a contractual obligation

from competing with a former employer or accepting
employment in the claimant's regular occupation, the claimant
is not eligible for benefits unless the claimant can show that
he or she:

(i)  is actively seeking work outside the restrictions of
the noncompete contract;

(ii)  has the skills and/or training necessary to obtain that
work; and

(iii)  can reasonably expect to obtain that employment.
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(6)  Employer/Occupational Requirements.
If the claimant does not have the license or special

equipment required for the type of work the claimant wants to
obtain, the claimant cannot be considered available for work
unless the claimant is actively seeking other types of work and
has a reasonable expectation of obtaining that work.

(7)  Temporary Availability.
When an individual is limited to temporary work because

of anticipated military service, school attendance, travel,
church service, relocation, a reasonable expectation of recall
to a former employer for which the claimant is not in deferral
status, or any other anticipated restriction on the claimant's
future availability, availability is only established if the
claimant is willing to accept and is actively seeking temporary
work.  The claimant must also show there is a realistic
expectation that there is temporary work in the claimant's
occupation, otherwise the claimant may be required to accept
temporary work in another occupation.  Evidence of a genuine
desire to obtain temporary work may be shown by registration
with and willingness to accept work with temporary
employment services.

(8)  Distance to Work.
(a)  Customary Commuting Patterns.
A claimant must show reasonable access to public or

private transportation, and a willingness to commute within
customary commuting patterns for the occupation and
community.

(b)  Removal to a Locality of Limited Work
Opportunities.

A claimant who moves from an area where there are
substantial work opportunities to an area of limited work
opportunities must demonstrate that the new locale has work
for which the claimant is qualified and which the claimant is
willing to perform.  If the work is so limited in the new locale
that there is little expectation the claimant will become
reemployed, the continued unemployment is the result of the
move and not the failure of the labor market to provide
employment opportunities.  In that case, the claimant is
considered to have removed himself or herself from the labor
market and is no longer eligible for benefits.

(9)  School.
(a)  A claimant attending school who has not been

granted Department approval for a deferral must still meet all
requirements of being able and available for work and be
actively seeking work.  Areas that need to be examined when
making an eligibility determination with respect to a student
include reviewing a claimant's work history while attending
school, coupled with his or her efforts to secure full-time
work.  If the hours of school attendance conflict with the
claimant's established work schedule or with the customary
work schedule for the occupation in which the claimant is
seeking work, a rebuttable presumption is established that the
claimant is not available for full-time work and benefits will
generally be denied.  An announced willingness on the part of
a claimant to discontinue school attendance or change his or
her school schedule, if necessary, to accept work must be
weighed against the time already spent in school as well as the
financial loss the claimant may incur if he or she were to
withdraw.

(b)  A presumption of unavailability may also be raised if
a claimant moves, for the purpose of attending school, from
an area with substantial labor market to a labor market with
more limited opportunities.  In order to overcome this
presumption, the claimant must demonstrate there is full-time
work available in the new area which the claimant could
reasonably expect to obtain.

(10)  Employment of Youth.
Title 34, Chapter 23 of the Utah Code imposes

limitations on the number of hours youth under the age of 16

may work.  The following limitations do not apply if the
individual has received a high school diploma or is married.
Claimants under the age of 16 who do not provide proof of
meeting one of these exceptions are under the following
limitations whether or not in student status because they have
a legal obligation to attend school.  Youth under the age of 16
may not work:

(a)  during school hours except as authorized by the
proper school authorities;

(b)  before or after school in excess of 4 hours a day;
(c)  before 5:00 a.m. or after 9:30 p.m. on days preceding

school days;
(d)  in excess of 8 hours in any 24-hour period; or
(e)  more than 40 hours in any week.
(11)  Domestic Obligations.
When a claimant has an obligation to care for children or

other dependents, the claimant must show that arrangements
for the care of those individuals have been made for all hours
that are normally worked in the claimant's occupation and
must show a good faith, active work search effort.

R994-403-113c.  Work Search.
(1)  General Requirements.
A claimant must make an active, good faith effort to

secure employment each and every week for which benefits
are claimed.  Efforts to find work must be judged by the
standards of the occupation and the community.

(2)  Active.
An active effort to look for work is generally interpreted

to mean that each week a claimant should contact a minimum
of two employers not previously contacted unless the
claimant is otherwise directed by the Department.  Those
contacts should be made with employers that hire people in
the claimant's occupation or occupations for which the
claimant has work experience or would otherwise be qualified
and willing to accept employment.  Failure of a claimant to
make at least the minimum number of contacts creates a
rebuttable presumption that the claimant is not making an
active work search.  The claimant may overcome this
presumption by showing that he or she has pursued a job
development plan likely to result in employment.  A
claimant's job development activities for a specific week
should be considered in relation to the claimant's overall work
search efforts and the length of the claimant's unemployment.
Creating a job development plan and/or writing resumes may
be reasonable and acceptable activities during the first few
weeks of a claim, but may be insufficient after the claimant
has been unemployed for several weeks.

(3)  Good Faith.
Good faith efforts are defined as those methods which a

reasonable person, anxious to return to work, would make if
desirous of obtaining employment.  A good faith effort is not
necessarily established simply by making a specific number of
contacts to satisfy the Department requirement.

(4)  Union Attachment.
(a)  Union attachment is sufficient to meet the

requirements of an active work search if the claimant is
eligible for a deferral as established under Subsection 35A-4-
403(1)(b).

(b)  If the claimant is not in deferred status because the
claimant did not earn at least 50 percent of his or her base
period wage credits in employment as a union member, or the
deferral has ended, the claimant must meet the requirements
of an active, good faith work search by contacting employers
in addition to contacts with the union.  This work search is
required even though unions may have regulations and rules
which penalize members for making independent contacts to
try to find work or for accepting nonunion employment.



UAC (As of November 1, 2008) Printed:  November 26, 2008 Page 367

R994-403-114c.  Claimant's Obligation to Prove Weekly
Eligibility.

The claimant:
(1)  has the burden of proving that he or she is able,

available, and actively seeking full-time work:
(2)  must report any information that might affect

eligibility;
(3)  must provide any information requested by the

Department which is required to establish eligibility; and
(4)  must keep a detailed record of the employers

contacted, as well as other activities that are likely to result in
employment for each week benefits are claimed.

R994-403-115c.  Period of Ineligibility.
(1)  Eligibility for benefits is established on a weekly

basis.  If the Department has determined that the claimant is
not able or available for work, and it appears the
circumstances will likely continue, an indefinite
disqualification will be assessed, and the claimant must
requalify by showing that he or she is able and available for
work.

(2)  If the Department has reason to believe a claimant
has not made a good faith effort to seek work, or the
Department is performing a routine audit of a claim, the
Department can only require that the claimant provide proof
of work search activities for the four weeks immediately
preceding the Department's request.  However, if the claimant
admits he or she did not complete the work search activities
required under this rule, the Department can disqualify a
claimant for more than four weeks.

(3)  The claimant will be disqualified for all weeks in
which it is discovered that the claimant was not able or
available to accept work without regard to the four-week
limitation.

R994-403-116e.  Eligibility Determinations: Obligation to
Provide Information.

(1)  The Department cannot make proper determinations
regarding eligibility unless the claimant and the employer
provide correct information in a timely manner.  Claimants
and employers therefore have a continuing obligation to
provide any and all information and verification which may
affect eligibility.

(2)  Providing incomplete or incorrect information will
be treated the same as a failure to provide information if the
incorrect or insufficient information results in an improper
decision with regard to the claimant's eligibility.

R994-403-117e.  Claimant's Responsibility.
(1)  The claimant must provide all of the following:
(a)  his or her correct name, social security number,

citizenship or alien status, address and date of birth;
(b)  the correct business name and address for each base

period employer and for each employer subsequent to the
base period;

(c)  information necessary to determine eligibility or
continuing eligibility as requested on the initial claim form, or
on any other Department form including work search
information.  This includes information requested through the
use of an interactive voice response system or the Internet;

(d)  the reasons for the job separation from base period
and subsequent employers when filing a new claim,
requalifying for a claim, or any time the claimant is separated
from employment during the benefit year.  The Department
may require a complete statement of the circumstances
precipitating the separation; and

(e)  any other information requested by the Department.
This includes requests for documentary evidence, written
statements, or oral requests.  Claimants are required to return

telephone calls when requested to do so by Department
employees.

(2)  Claimants are also required to report, at the time and
place designated, for an in-person interview with a
Department representative if so requested.

(3)  By filing a claim for benefits, the claimant has given
consent to the employer to release to the Department all
information necessary to determine eligibility even if the
information is confidential.

R994-403-118e.  Disqualification Periods if a Claimant
Fails to Provide Information.

(1)  A claimant is not eligible for benefits if the
Department does not have sufficient information to determine
eligibility.  A claimant who fails to provide necessary
information without good cause is disqualified from the
receipt of unemployment benefits until the information is
received by the Department.

(2)  If insufficient or incorrect information is provided
when the initial claim is filed, the disqualification will begin
with the effective date of the claim.

(3)  If a potentially disqualifying issue is identified as
part of the weekly certification process and the claimant fails
to provide the information requested by the Department, the
disqualification will begin with the Sunday of the week for
which eligibility could not be determined.

(4)  If insufficient or incorrect information is provided as
part of a review of payments already made, the
disqualification will begin with the week in which the
response to the Department's request for information is due.

(5)  The disqualification will continue through the
Saturday prior to the week in which the claimant provides the
information.

R994-403-119e.  Overpayments Resulting from a Failure
to Provide Information.

(1)  Any overpayment resulting from the claimant's
failure to provide information, or based on incorrect
information provided by the claimant, will be assessed as a
fault overpayment in accordance with Subsection 35A-4-
406(4) or as a fraud overpayment in accordance with
Subsection 35A-4-405(5).

(2)  Any overpayment resulting from the employer's
failure to provide information will be assessed as a nonfault
overpayment in accordance with Subsection 35A-4-406(5).

(3)  If more than one party was at fault in the creation of
an overpayment, the overpayment will be assessed as:

(a)  a fraud or fault overpayment if the claimant was
more at fault than the other parties; or

(b)  a nonfault overpayment if the employer and/or the
Department was more at fault, or if the parties were equally at
fault.

R994-403-120e.  Employer's Responsibility.
Employers must provide wage, employment, and

separation information and complete all forms and reports as
requested by the Department.  The employer also must return
telephone calls from Department employees in a timely
manner and answer all questions regarding wages,
employment, and separations.

R994-403-121e.  Penalty for the Employer's Failure to
Comply.

(1)  A claimant has the right to have a claim for benefits
resolved quickly and accurately.  An employer's failure to
provide information in a timely manner results in additional
expense and unnecessary delay.

(2)  If an employer fails to provide information in a
timely manner without good cause, the ALJ will determine on
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appeal that the employer has relinquished its rights with
regard to the affected claim and is no longer a party in
interest.  The employer's appeal will be dismissed and the
employer is liable for benefits paid.

(3)  The ALJ may, in his or her discretion, choose to
exercise continuing jurisdiction with respect to the case and
subpoena or call the employer and claimant as witnesses to
determine the claimant's eligibility.  If, after reaching the
merits, the ALJ determines to reverse the initial decision and
deny benefits, the employer is not eligible for relief of charges
resulting from benefits overpaid to the claimant prior to the
date of the ALJ's decision.

(4)  In determining whether to exercise discretion and
reach the merits, the ALJ may take into consideration:

(a)  the flagrancy of the refusal or failure to provide
complete and accurate information.  An employer's refusal to
provide information at the time of the initial Department
determination on the grounds that it wants to wait and present
its case before an ALJ, for instance, will be subject to the
most severe penalty;

(b)  whether or not the employer has failed to provide
complete and accurate information in the past or on more than
one case; and

(c)  whether the employer is represented by counsel or a
professional representative.  Counsel and professional
representatives are responsible for knowing Department rules
and are therefore held to a higher standard.

R994-403-122e.  Good Cause for Failure to Comply.
If the employer or claimant has good cause for failing to

provide the information in the time frame requested, no
disqualification or penalty will be assessed.  Good cause, as it
applies to this section of the rule, may be established if the
claimant or employer:

(1)  made reasonable attempts to provide the information
within the time frame requested, or

(2)  was prevented from complying due to circumstances
which were compelling or beyond their control.

R994-403-123.  Obligation of Department Employees.
Employees of the Department are obligated, regardless of

when the information is discovered, to bring to the attention
of the proper Department representatives any information that
may affect a claimant's eligibility for unemployment insurance
benefits or information affecting the employer's contributions.

R994-403-201.  Department Approval for School
Attendance - General Definition.

(1)  Unemployment insurance is not intended to
subsidize schooling.  However, it is recognized that training
may be a practical way to reduce chronic and persistent
unemployment due to a lack of work skills, job obsolescence
or foreign competition.  Even though the claimant is granted
Department approval, the claimant must still be able to work.
With Department approval, a claimant meets the availability
requirement based on his or her school attendance and
successful performance.  With the exception of very short-
term training, Department approval is intended for classroom
training as opposed to on-the-job training.  Department
approval is to be used selectively and judiciously.  It is not to
be used as a substitute for selective placement, job
development, on-the-job training, or other available programs.

(2)  If a claimant is ineligible under 35A-4-403(1)(c) due
to school attendance, Department approval will be considered.

(3)  Department approval will be granted when required
by state or federal law for specific training programs.

R994-403-202.  Qualifying Elements for Approval of
Training.

All of the following nine elements must be satisfied for a
claimant to qualify for Department approval of training. Some
of these elements will be waived or modified when required
by state or federal law for specific training programs.

(1) The claimant's unemployment is chronic or
persistent, or likely to be chronic or persistent, due to any one
of the following three circumstances:

(a) A lack of basic work skills. A lack of basic work
skills may not be established unless a claimant:

(i)(A)  has a history of repeated unemployment
attributable to lack of skills and has no recent history of
employment earning a wage substantially above the federal
minimum wage or

(B)  qualifies for Department sponsored training because
the claimant meets the eligibility requirements for public
assistance;

(ii)  has had no formal training in occupational skills;
(iii)  does not have skills developed over an extended

period of time by training or experience; and
(iv)  does not have a marketable degree from an

institution of higher learning; or
(b)  a change in the marketability of the claimant's skills

has resulted due to new technology, or major reductions
within an industry; or

(c)  inability to continue working in occupations using
the claimant's skills due to a verifiable, permanent physical or
emotional disability,

(2)  a claimant must have a reasonable expectation for
success as demonstrated by:

(a)  an aptitude for and interest in the work the claimant
is being trained to perform, or course of study the claimant is
pursuing; and

(b)  sufficient time and financial resources to complete
the training.

(3)  The training is provided by an institution approved
by the Department.

(4)  The training is not available except in school. For
example, on-the-job training is not available to the claimant.

(5)  The length of time required to complete the training
should generally not extend beyond 18 months.

(6)  The training should generally be vocationally
oriented unless the claimant has no more than two terms,
quarters, semesters, or similar periods of academic training
necessary to obtain a degree.

(7)  There is a reasonable expectation of employment
following completion of the training. Reasonable expectation
means the claimant will find a job using the skills and
education acquired while in training pursuant to a fair and
objective projection of job market conditions expected to
exist at the time of completion of the training.

(8)  A claimant did not leave work to attend school even
if the employer required the training for advancement or as a
condition of continuing employment.

(9)  The schooling is full-time, as defined by the training
facility.

R994-403-203.  Extensions of Department Approval.
Initial approval shall be granted, for the school term

beginning with the week in which the attendance began, or
the effective date of the claim, whichever is later. The
Department may extend the approval if the claimant
establishes proof of:

(1)  satisfactory attendance;
(2)  passing grades;
(3)  continuance of the same course of study and classes

originally approved; and
(4)  compliance with all other qualifying elements.

R994-403-204.  Availability Requirements When Approval
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is Granted.
(1)  If Department approval is granted, the claimant will

be placed in deferred status once the training begins and will
not be required to register for work or to seek and accept
work.  The deferral also applies to break periods between
successive terms as long as the break period is four weeks or
less.  A claimant must make a work search prior to the onset
of training, even if the claimant has been advised that the
training has been approved.  Benefits will not be denied when
work is refused as satisfactory attendance and progress in
school serves as a substitute for the availability requirements
of the act.

(2)  Absences from school will not necessarily result in a
denial of benefits during those weeks the claimant can
demonstrate he or she is making up any missed school work
and is still making satisfactory progress in school.
Satisfactory progress is defined as passing all classes with a
grade level sufficient to qualify for graduation, licensing, or
certification, as appropriate.

(3)  A disqualification will be effective with the week the
claimant knew or should have known he or she was not going
to receive a passing grade in any of his or her classes or was
otherwise not making satisfactory progress in school.  It is the
claimant's responsibility to immediately report any
information that may indicate a failure to maintain satisfactory
progress.

(4)  The claimant must attend school full-time as defined
by the educational institution.  If a claimant discontinues
school attendance, drops or changes any classes before the
end of the term, Department approval may be terminated
immediately.  However, discontinuing a class that does not
reduce the school credits below full-time status will not result
in the termination of Department approval.  Department
approval may be reinstated during any week a claimant
demonstrates, through appropriate verification, the claimant is
again attending class regularly and making satisfactory
progress.

(5)  Notwithstanding any other provisions of this section,
if the claimant was absent from school for more than one-half
of the workweek due to illness or hospitalization, the claimant
is considered to be unable to work and unemployment
benefits will be denied for that week.  A claimant has the
responsibility to report any sickness, injury, or other
circumstances that prevented him or her from attending
school.

(6)  A claimant is ineligible for Department approval if
the claimant is retaking a class that was originally taken while
receiving benefits under Department approval.  However, if
Department approval was denied during the time the course
was originally in progress, approval may be reinstated to
cover that portion of the course not previously subsidized if
the claimant can demonstrate satisfactory progress.

R994-403-205.  Short-Term Training.
Department approval may be granted even though a

claimant has marketable skills and does not meet the
requirements for Department approval as defined in R994-
403-202 if the entire course of training is no longer than eight
weeks and will enhance the claimant's employment prospects.
A claimant will not be granted a waiver for training that is
longer than eight weeks even if the claimant needs only eight
weeks or less to complete the training.  This is intended as a
one-time approval per benefit year and may not be extended
beyond eight weeks.

R994-403-301.  Requirements for Special Benefits.
Some benefit programs, including Extended Benefits,

have different availability and work search requirements.  The
rule governing work search for Extended Benefits is R994-

402.  Other special programs are governed by the act or
federal law.

KEY:  filing deadlines, registration, student eligibility,
unemployment compensation
October 23, 2008 35A-4-403(1)
Notice of Continuation June 26, 2007
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R994.  Workforce Services, Unemployment Insurance.
R994-406.  Fraud, Fault and Nonfault Overpayments.
R994-406-101. Claimant Responsible for Providing
Complete, Correct Information.

(1)  The claimant is responsible for providing all of the
information requested in written documents as well as any
verbal request from a Department representative.  The
claimant is also responsible for following all Department
instructions.

(2)  The claimant can not shift responsibility for
providing correct information to another person such as a
spouse, parent, or friend.  The claimant is responsible for all
information required on his or her claim.

R994-406-201.  Nonfault Overpayments.
(1)  If the claimant followed all instructions and provided

complete and correct information as required in R994-406-
101(1) and then received benefits to which he or she was not
entitled due to an error made by the Department or an
employer, the claimant is not at fault in the creation of the
overpayment.

(2)  The claimant is not liable to repay overpayments
created through no fault of the claimant except that the sum
will be deducted from any future benefits.

R994-406-202.  Method of Repayment of Nonfault
Overpayments.

Even though the claimant is without fault in the creation
of the overpayment, 50% of the claimant's weekly benefit
amount will be deducted from any future benefits payable to
him or her until the overpayment is repaid.  No billings will
be made and no collection procedures will be initiated.

R994-406-203.  Waiver of Recovery of Nonfault
Overpayments.

(1)  The Department may waive recovery of a nonfault
overpayment if the claimant:

(a)  requests a waiver within 10 days of notification of
the opportunity to request a waiver, within 10 days of the first
offset of benefits following a reopening, or upon a showing of
a significant change in the claimant's financial circumstances.
Good cause will be considered if the claimant can show the
failure to request a waiver within these time limitations was
due to circumstances which were beyond the claimant's
control or were compelling and reasonable; and

(b)  can show that recovery of the 50% offset as provided
in R994-406-202 would render the claimant unable to pay for
the basic needs of survival for his or her immediate family,
dependents and other household members.

(i)  The claimant must provide verification of financial
resources and the social security numbers of family members,
dependents and household members.

(ii)  Before granting the waiver, the Department must
consider all potential financial resources of the claimant, the
claimant's family, dependents and other household members.

(iii)  "Unable to pay for the basic needs of survival"
means "economically disadvantaged" and is defined as 70%
of the Lower Living Standard Income Level (LLSIL).
Therefore, if the claimant's total family resources in relation to
family size are not in excess of 70% of the LLSIL, the waiver
will be granted provided the economic circumstances are not
expected to change within the next 90 days.  Individual
expenses will not be considered.  Available financial
resources, current income, and anticipated income will be
included and averaged for the three months.

(2)  Any nonfault overpayment outstanding at the time
the request is granted is forgiven and the claimant has no
further repayment obligation.

(3)  A waiver cannot be granted retroactively for any

payments made against an overpayment or any of the
overpayment which has already been offset except if the
offset was made pending a decision on a timely waiver
request which is ultimately granted.

R994-406-301.  Claimant Fault.
(1)  Elements of Fault.
Fault is established if all three of the following elements

are present, or as provided in subsection (3) and (4) of this
section.  If one or more elements cannot be established, the
overpayment does not fall under the provisions of Subsection
35A-4-405(5).

(a)  Materiality.
Benefits were paid to which the claimant was not

entitled.
(b)  Control.
Benefits were paid based on incorrect information or an

absence of information which the claimant reasonably could
have provided.

(c)  Knowledge.
The claimant had sufficient notice that the information

might be reportable.
(2)  Claimant Responsibility.
The claimant is responsible for providing all of the

information requested by the Department regarding his or her
Unemployment Insurance claim.  If the claimant has any
questions about his or her eligibility for unemployment
benefits, or the Department's instructions, the claimant must
ask the Department for clarification before certifying to
eligibility.  If the claimant fails to obtain clarification, he or
she will be at fault in any resulting overpayment.

(3)  Receipt of Settlement or Back-Pay.
(a)  A claimant is "at fault" for the resulting overpayment

if he or she fails to advise the Department that grievance
procedures are being pursued which may result in payment of
wages for weeks during which he or she claims benefits.

(b)  If the claimant advises the Department prior to
receiving a settlement that he or she has filed a grievance with
the employer and makes an assignment directing the employer
to pay to the Department that portion of the settlement
equivalent to the amount of unemployment compensation
received, the claimant will not be "at fault" if an overpayment
is created due to payment of wages attributable to weeks for
which the claimant received benefits.  If the grievance is
resolved in favor of the claimant and the employer was
properly notified of the wage assignment, the employer is
liable to immediately reimburse the Department upon
settlement of the grievance.  If reimbursement is not made to
the Department consistent with the provisions of the
assignment, collection procedures will be initiated against the
employer.

(c)  If the claimant refuses to make an assignment of the
wages claimed in a grievance proceeding, benefits will be
withheld on the basis that the claimant is not unemployed
because of anticipated receipt of wages.  In this case, the
claimant should file weekly claims and if back wages are not
received when the grievance is resolved, benefits will be paid
for weeks properly claimed provided the claimant is otherwise
eligible.

(4)  Receipt of Retirement Income.
Notwithstanding any other provision of this section, a

claimant who could be eligible for retirement income but does
not apply until after unemployment benefits have been paid,
is "at fault" for any overpayment resulting from a retroactive
payment of retirement benefits.  See R994-401-203(1)(d)  and
(2)

R994-406-302.  Repayment and Collection of Fault
Overpayments.
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(1)  When the claimant has been determined to be "at
fault" in the creation of an overpayment, the overpayment
must be repaid.  If the claimant is otherwise eligible and files
for additional benefits during the same or any subsequent
benefit year, 100% of the benefit payment to which the
claimant is entitled will be used to reduce the overpayment.

(2)  Discretion for Repayment.
(a)  Full restitution is required for all fault overpayments.

However, legal collection proceedings may be held in
abeyance at the Department's discretion and the overpayment
will be deducted from future benefits payable during the
current or subsequent benefit years.  Discretion will only be
exercised if the Department or the employer share fault in the
creation of the overpayment but it is determined the claimant
was more at fault under the provisions of rule R994-403-
119e.

(3)  Collection Procedures.
(a)  The Department will send an initial overpayment

notice on all outstanding fault or fraud overpayments.  If, after
15 days, the claimant does not either make payment in full or
enter into an installment payment agreement as provided in
subsection (4) below the account is considered delinquent and
the claimant is notified that a warrant will be filed unless a
payment is received or an installment agreement entered into
within 15 days.  However, there may be other circumstances
under which a warrant may be filed on any outstanding
overpayment.  A warrant attaches a lien to any personal or
real property and establishes a judgment that is collectible
under Utah Rules of Civil Procedure.

(b)  All outstanding overpayments on which a lien has
been filed are reported to the State Division of Finance for
collection whereby any refunds due to the claimant from State
income tax or any such rebates, refunds, or other amounts
owed by the state and subject to legal attachment may be
applied against the overpayment.

(c)  No warrant will be issued on fault overpayments
provided the claimant entered into an installment agreement
within 30 days of the issuance of the initial overpayment
notice and all payments are made in a timely manner in
accordance with the installment agreement.

(4)  Installment Payments.
(a)  If repayment in full has not been made within 30

days of the initial overpayment notice or the claimant has not
voluntarily entered into an installment agreement, the
Department will allow the claimant to pay in installments by
notifying the claimant in writing of the minimum installment
payment which the claimant is required to make.  If the
claimant is unable to make the minimum installment
payments, the claimant may request a review within ten days
of the date written notice is mailed.

(b)  Whether voluntarily or involuntary, installment
payments will be established as follows:

If the entire overpayment is:
(i)  $3,000 or less, the monthly installment payment is

equal to 50% of claimant's weekly benefit entitlement
(ii)  $3,001 to 5,000, the monthly installment payment is

equal to 100% of claimant's weekly benefit entitlement
(iii)  $5,001 to 10,000 the monthly installment payment

is equal to 125% of claimant's weekly benefit entitlement
(iv)  $10,001 or more the monthly installment payment is

equal to 150% of claimant's weekly benefit entitlement
(c)  Installment agreements will not be approved in

amounts less than those established above except in cases
where the claimant meets the requirements of economically
disadvantaged as defined in R994-406-203(1)(b)(iii). On a
periodic basis the Department may send notice to the claimant
requesting verification of his or her disadvantaged status. If
the claimant fails to provide the verification as requested, or
no longer qualifies for a lesser installment payment, the

Department will send the claimant a new monthly payment
amount.  The new installment payment amount may be in
accordance with the percentages in subparagraph (b) or a
lesser amount depending on the information received from the
claimant.

(d)  Minimum monthly installment agreement payments
must be received by the Department by the last day of each
month.  Payments not made timely are considered delinquent.

(5)  Offsetting overpayments with subsequent eligible
weeks.

If an overpayment is set up under Section R994-406-201
or R994-406-301 for weeks paid on a claim, the claimant may
repay the overpayment by filing for open weeks in the same
benefit year after the claim has been exhausted, provided the
claimant is otherwise eligible.  100% of the compensation
amount for each eligible week claimed will be credited to the
established overpayment(s) up to the total amount of the
outstanding overpayment balance owed to the Department.

R994-406-401.  Claimant Fraud.
(1)  All three elements of fraud must be proved to

establish an intentional misrepresentation sufficient to
constitute fraud. See section 35A-4-405(5). The three
elements are:

(a)  Materiality.
(i)  Materiality is established when a claimant makes

false statements or fails to provide accurate information for
the purpose of obtaining;

(A)  any benefit payment to which the claimant is not
entitled, or

(B)  waiting week credit which results in a benefit
payment to which the claimant is not entitled.

(ii)  A benefit payment received by fraud may include an
amount as small as one dollar over the amount a claimant was
entitled to receive.

(b)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he or she failed to provide information required by the
Department. The claimant does NOT have to know that the
information will result in a denial of benefits or a reduction of
the benefit amount. Knowledge can also be established when
a claimant recklessly makes representations knowing he or
she has insufficient information upon which to base such
representations. A claimant has an obligation to read material
provided by the Department and to ask a Department
representative if he or she has a question about what
information to report.

(c)  Willfulness.
Willfulness is established when a claimant files claims or

other documents containing false statements, responses or
deliberate omissions. If a claimant delegates the responsibility
to personally provide information or allows access to his or
her Personal Identification Number (PIN) so that someone
else may file a claim, the claimant is responsible for the
information provided or omitted by the other person, even if
the claimant had no advance knowledge that the information
provided was false or important information was omitted.
The claimant is responsible for securing the debit card issued
by the Department (EPPICard or card).  Securing the card
means that the card and the PIN are never kept together, the
card is kept in a secure location, and the PIN is not known by
anyone but the claimant.  If a claimant loses his or her card,
the claimant must report the loss of the card to the
Department and change his or her PIN immediately even if
the claimant is not currently filing weekly claims for benefits.
If the claimant fails to report the loss of the card and change
the PIN immediately, or fails to secure the card, the claimant
will be liable for claims made and money removed from the
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card.
(2)  The Department relies primarily on information

provided by the claimant when paying unemployment
insurance benefits. Fraud penalties do not apply if the
overpayment was the result of an inadvertent error. Fraud
requires a willful misrepresentation or concealment of
information for the purpose of obtaining unemployment
benefits.

(3)  The absence of an admission or direct proof of intent
to defraud does not prevent a finding of fraud.

R994-406-402.  Burden and Standard of Proof in Fraud
Cases.

(1)  The Department has the burden of proving each
element of fraud.

(2)  The elements of fraud must be established by clear
and convincing evidence.  There does not have to be an
admission or direct proof of intent.

R994-406-403.  Fraud Disqualification and Penalty.
(1)  Penalty Cannot be Modified.
The Department has no authority to reduce or otherwise

modify the period of disqualification or the monetary
penalties imposed by statute.  The Department cannot exercise
repayment discretion for fraud overpayments and these
amounts are subject to all collection procedures.

(2)  Week of Fraud.
(a)  A "week of fraud" shall include each week any

benefits were received due to fraud.  The only exception to
this is if the fraud occurred during the waiting week causing
the next eligible week to become the new waiting week.  In
that case, the new waiting week will not be considered as a
week of fraud for disqualification purposes.  However,
because the new waiting week is a non-payable week, any
benefits received during that week will be assessed as an
overpayment and because the overpayment was as a result of
fraud, a fraud penalty will also be assessed.

(b)  If a claimant commits a fraudulent act during one
week, and benefits are paid in later weeks which would not
have been paid but for the original fraud, each week wherein
benefits were paid is a week of fraud subject to an
overpayment determination, a penalty and a disqualification
period.

(c)  If the only week of fraud was the waiting week and
no benefit payments were made, there will be no
disqualification period.

(3)  Disqualification Period.
(a)  The claimant is ineligible for benefits for a period of

13 weeks for the first week of fraud.  For each additional
week of fraud, the claimant will be ineligible for benefits for
an additional six weeks.  The total number of weeks of
disqualification will not exceed 49 weeks for each fraud
determination.  The Department will issue a fraud
determination on all weeks of fraud the Department knows
about at the time of the determination.

(b)  The disqualification period begins the Sunday
following the date the Department fraud determination is
made.

(4)  Overpayment and Penalty.
(a)  For any fraud decision where the initial fraud

determination was issued on or before June 30, 2004, the
claimant shall repay to the division an overpayment which is
equal to the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil
penalty, the amount of benefits received as a direct result of
fraud.  "Benefits actually received" means the benefits paid or
constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment,
deducted at the request of the claimant to pay income taxes, or

used as a payment to the Office of Recovery Services for
child support obligations or other payments as required by
law.  For example: The claimant has a weekly benefit amount
of $100 and reports no earnings during a week when he or she
actually had $50 in reportable earnings. Because a claimant
may earn up to 30% of his or her weekly benefit amount with
no deduction, the claimant was entitled to receive $80 for that
week and was thus overpaid the amount of $20.  If the
elements of fraud are established, the claimant is disqualified
during that week of fraud and all benefits paid for that week
are considered an overpayment.  The claimant would also be
liable to repay, as a civil penalty, the $20 received by direct
reason of fraud.  Therefore, in this example, the claimant
would be liable for a total overpayment and penalty of $120,
an amount that would have to be repaid in its entirety before
the claimant would be eligible for any further waiting week
credit or unemployment benefits.  The claimant would also be
subject to a 13-week penalty period.

(b)  For all fraud decisions where the initial department
determination is issued on or after July 1, 2004, the claimant
shall repay to the division the overpayment and, as a civil
penalty, an amount equal to the overpayment.  The
overpayment in this subparagraph is the amount of benefits
the claimant received by direct reason of fraud.  In the
example in subsection (3)(a) of this section, the overpayment
would be $20 and the penalty would be $20 for a total due of
$40.  The overpayment and penalty would have to be repaid
in its entirety before the claimant would be eligible for any
further waiting week credit or unemployment benefits.  The
claimant would also be subject to a 13-week penalty period.

(5)  Additional Penalties.  Criminal prosecution of fraud
may be pursued as provided by Subsection 35A-4-104(1) in
addition to the administrative penalties.

R994-406-404.  Repayment and Collection of Fraud
Overpayments and Penalties.

Fraud overpayments and penalties will be collected in
accordance with rule R994-406-302 except that a warrant will
always issue in fraud overpayments even if the claimant
enters into an installment agreement and is current in the
monthly payments.  Fraud overpayments and penalties may
also be collected by civil action or warrant as provided by
Subsections 35A-4-305(3) and 35A-4-305(5), respectively.
The Department may use unemployment insurance benefits
payable for weeks prior to the penalty period to reduce
overpayments and penalties.

R994-406-405.  Future Eligibility in Fraud Cases.
A claimant is ineligible for unemployment benefits or

waiting week credit after a disqualification for fraud until any
overpayment and penalty established in conjunction with the
disqualification has been satisfied in full.  Wage credits
earned by the claimant cannot be used to pay benefits or
transferred to another state until the overpayment and penalty
are satisfied.  An outstanding overpayment or penalty may
NOT be satisfied by deductions from benefit payments for
weeks claimed after the disqualification period ends, as a
claimant is precluded from receiving any future benefits or
waiting week credit as long as there is an outstanding fraud
overpayment.  However, a claimant may be permitted to file a
new claim to preserve a particular benefit year.  An
overpayment is considered satisfied as of the beginning of the
week during which payment is received by the Department.
Benefits will be allowed as of the effective date of the new
claim if a claimant repays the overpayment and penalty within
seven days of the date the notice of the outstanding
overpayment and penalty is mailed.

R994-406-406.  Agency Error in Determining
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Disqualification Periods.
If the division has sufficient evidence to assess a

disqualification prior to paying benefits, but fails to take
action, a fraud disqualification will not be assessed even if the
claimant provided false or information or deliberate
omissions.  The resulting overpayment will be assessed under
the provisions of Subsections 35A-4-406(4)(b) or 35A-4-
406(5)(a).

KEY:  overpayments, unemployment compensation
July 26, 2006 35A-4-406(2)
Notice of Continuation May 22, 2007 35A-4-406(3)

35A-4-406(4)
35A-4-406(5)


