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R25.  Administrative Services, Finance.
R25-5.  Payment of Per Diem to Boards.
R25-5-1.  Purpose.

The purpose of this rule is to establish the procedures for
payment of per diem and travel expenses to defray the costs for
attendance at an official meeting of a board by an officer or
employee who is a member.

R25-5-2.  Authority.
This rule is established pursuant to Section 63A-3-106,

which authorizes the Director of Finance to make rules
establishing per diem rates.

R25-5-3.  Definitions.
All terms are as defined in Section 63A-3-106(1), except as

follows:
(1)  "Finance" means the Division of Finance.
(2)  "Per diem" means an allowance paid daily.
(3)  "Rate" means an amount of money.
(4)  "Independent Corporation Board" means the board of

directors of any independent corporation subject to Section 63E
Chapter 2 that is subject to this rule by its authorizing statute.

R25-5-4.  Rates.
(1)  Each member of a board within state government shall

receive $60 per diem for each official meeting attended that lasts
up to four hours and $90 per diem for each official meeting that
is longer than four hours.

(a)  These rates are applicable to an officer or employee of
the executive branch, except as provided under subsection
(1)(b);

(b)  These rates are applicable to an officer or employee of
higher education unless higher education pays the costs of the
per diem.

(2)  Travel expenses shall also be paid to board members
in accordance with Rule R25-7.

(3)  Members may decline to receive per diem and/or travel
expenses for their services.

(4)  Upon approval by Finance, members of an independent
corporation board may receive per diem, at rates exceeding
those established in Subsection R25-5-4(1), for each meeting
attended as part of their official duties and for reasonable
preparation associated with meetings of the full board or the
board's subcommittees.

R25-5-5.  Governmental Employees.
(1)  A member of a board may not receive per diem or

travel expenses if the member is being compensated as an officer
or employee of a governmental entity, including the State, while
performing the member's service on the board.

Governmental employee board members attending official
meetings held at a time other than their normal working hours,
who receive no compensation or leave (such as comp time) for
the additional hours of the meetings may receive per diem.

(2)  Travel expenses related to the attendance of official
board meetings for which a governmental employee serving on
the board is not otherwise reimbursed may also be paid to the
employee in accordance with Rule R25-7.

(3)  Governmental employees may decline to receive per
diem and/or travel expenses for their services.

R25-5-6.  Payment of Per Diem.
All board members are paid their per diem through the

payroll system in order to calculate and withhold the appropriate
taxes.

KEY:  per diem allowance, rates, state employees, boards
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R25.  Administrative Services, Finance.
R25-7.  Travel-Related Reimbursements for State
Employees.
R25-7-1.  Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay travel-related reimbursements
to state employees.

R25-7-2.  Authority and Exemptions.
This rule is established pursuant to:
(1)  Section 63A-3-107, which authorizes the Division of

Finance to make rules governing in-state and out-of-state travel
expenses; and

(2)  Section 63A-3-106, which authorizes the Division of
Finance to make rules establishing per diem rates.

R25-7-3.  Definitions.
(1)  "Agency" means any department, division,

commission, council, board, bureau, committee, office, or other
administrative subunit of state government.

(2)  "Board" means a board, commission, council,
committee, task force, or similar body established to perform a
governmental function.

(3)  "Department" means all executive departments of state
government.

(4)  "Finance" means the Division of Finance.
(5)  "Per diem" means an allowance paid daily.
(6)  "Policy" means the policies and procedures of the

Division of Finance, as published in the "Accounting Policies
and Procedures."

(7)  "Rate" means an amount of money.
(8)  "Reimbursement" means money paid to compensate an

employee for money spent.
(9)  "State employee" means any person who is paid on the

state payroll system.

R25-7-4.  Eligible Expenses.
(1)  Reimbursements are intended to cover all normal areas

of expense.
(2)  Requests for reimbursement must be accompanied by

original receipts for all expenses except those for which flat
allowance amounts are established.

R25-7-5.  Approvals.
(1)  For insurance purposes, all state business travel,

whether reimbursed by the state or not, must have prior approval
by an appropriate authority.  This also includes non-state
employees where the state is paying for the travel expenses.

(2)  Both in-state and out-of-state travel must be approved
by the department head or designee.  The approval of in-state
travel reimbursement forms may be considered as
documentation of prior approval for in-state travel.  Prior
approval for out-of-state travel should be documented on form
FI5 - "Request for Out-of_State Travel Authorization".

(3)  Exceptions to the prior approval for out-of-state travel
must be justified in the comments section of the Request for
Out-of-State Travel Authorization, form FI 5, or on an
attachment, and must be approved by the Department Director
or the designee.

(4)  The Department Director, the Executive Director, or
the designee must approve all travel to out-of-state functions
where more than two employees from the same department are
attending the same function at the same time.

R25-7-6.  Reimbursement for Meals.
(1)  State employees who travel on state business may be

eligible for a meal reimbursement.
(2)  The reimbursement will include tax, tips, and other

expenses associated with the meal.

(3)  Allowances for in-state travel differ from those for out-
of-state travel.

(a)  The daily travel meal allowance for in-state travel is
$36.00 and is computed according to the rates listed in the
following table.

TABLE 1

In-State Travel Meal Allowances

Meals                Rate
Breakfast           $9.00
Lunch              $11.00
Dinner             $16.00
Total              $36.00

(b)  The daily travel meal allowance for out-of-state travel
is $45.00 and is computed according to the rates listed in the
following table.

TABLE 2

Out-of-State Travel Meal Allowances

Meals                Rate
Breakfast           $10.00
Lunch               $14.00
Dinner              $21.00
Total               $45.00

(4)  When traveling to premium cities (New York, Los
Angeles, Chicago, San Francisco, Washington DC, Boston, San
Diego, Orlando, Atlanta, Baltimore, and Arlington), the traveler
may choose to accept the per diem rate for out-of-state travel or
to be reimbursed at the actual meal cost, with original receipts,
up to $59 per day.

(a)  The traveler will qualify for premium rates on the day
the travel begins and/or the day the travel ends only if the trip is
of sufficient duration to qualify for all meals on that day.

(b)  Complimentary meals of a hotel, motel and/or
association and meals included in registration costs are deducted
from the $59 premium allowance as follows:

(i)  If breakfast is provided deduct $14, leaving a premium
allowance for lunch and dinner of actual up to $45.

(ii)  If lunch is provided deduct $18, leaving a premium
allowance for breakfast and dinner of actual up to $42.

(iii)  If dinner is provided deduct $27, leaving a premium
allowance for breakfast and lunch of actual up to $33.

(c)  The traveler must use the same method of
reimbursement for an entire day.

(d)  Actual meal cost includes tips.
(e)  Alcoholic beverages are not reimbursable.
(5)  When traveling in foreign countries, the traveler may

choose to accept the per diem rate for out-of-state travel or to be
reimbursed at the reasonable, actual meal cost, with original
receipts.

(a)  The traveler may combine the reimbursement methods
during a trip; however, he must use the same method of
reimbursement for an entire day.

(b)  Actual meal cost includes tips.
(c)  Alcoholic beverages are not reimbursable.
(6)  The meal reimbursement calculation is comprised of

three parts:
(a)  The day the travel begins.  The traveler's entitlement is

determined by the time of day he leaves his home base (the
location the employee leaves from and/or returns to), as
illustrated in the following table.

TABLE 3

The Day Travel Begins

1st Quarter     2nd Quarter    3rd Quarter     4th Quarter
a.m.            a.m.           p.m.            p.m.
12:01-6:00      6:01-noon      12:01-6:00      6:01-midnight
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*B, L, D        *L, D          *D              *no meals
In-State
$36.00          $27.00          $16.00          $0
Out-of-State
$45.00          $35.00          $21.00          $0
*B=Breakfast, L=Lunch, D=Dinner

(b)  The days at the location.
(i)  Complimentary meals of a hotel, motel, and/or

association and meals included in the registration cost are
deducted from the total daily meal allowance.

(ii)  Meals provided on airlines will not reduce the meal
allowance.

(c)  The day the travel ends.  The meal reimbursement the
traveler is entitled to is determined by the time of day he returns
to his home base, as illustrated in the following table.

TABLE 4

The Day Travel Ends

1st Quarter     2nd Quarter    3rd Quarter     4th Quarter
a.m.            a.m.           p.m.            p.m.
12:01-6:00      6:01-noon      12:01-7:00      7:01-midnight
*no meals       *B             *B, L           *B, L, D
In-State
$0               $9.00         $20.00          $36.00
Out-of-State
$0              $10.00         $24.00          $45.00
*B=Breakfast, L=Lunch, D=Dinner

(7)  An employee may be authorized by his Department
Director or designee to receive a taxable meal allowance when
his destination is at least 100 miles from his home base and he
does not stay overnight.

(a)  Breakfast is paid when the employee leaves his home
base before 6:01 a.m.

(b)  Lunch is paid when the trip meets one of the following
requirements:

(i)  The employee is on an officially approved trip that
warrants entitlement to breakfast and dinner.

(ii)  The employee leaves his home base before 10 a.m. and
returns after 2 p.m.

(iii)  The Department Director provides prior written
approval based on circumstances.

(c)  Dinner is paid when the employee leaves his home base
and returns after 7 p.m.

(d)  The allowance is not considered an absolute right of
the employee and is authorized at the discretion of the
Department Director or designee.

R25-7-7.  Meal Per Diem for Statutory Non-Salaried State
Boards.

(1)  When a board meets and conducts business activities
during mealtime, the cost of meals may be charged as public
expense.

(2)  Where salaried employees of the State of Utah or other
advisors or consultants must, of necessity, attend such a meeting
in order to permit the board to carry on its business, the meals
of such employees, advisors, or consultants may also be paid.
In determining whether or not the presence of such employees,
advisors, or consultants is necessary, the boards are requested to
restrict the attendance of such employees, advisors, or
consultants to those absolutely necessary at such mealtime
meetings.

R25-7-8.  Reimbursement for Lodging.
State employees who travel on state business may be

eligible for a lodging reimbursement.
(1)  For stays at a conference hotel, the state will reimburse

the actual cost plus tax for both in-state and out-of-state travel.
The traveler must include the conference registration brochure
with the Travel Reimbursement Request, form FI 51A or FI
51B.

(2)  For in-state lodging at a non-conference hotel, the state
will reimburse the actual cost up to $65 per night for single
occupancy plus tax except as noted in the table below:

TABLE 5

Cities with Differing Rates

Altamont                                $70 plus tax
Boulder                                 $70 plus tax
Bryce                                   $70 plus tax
Green River                             $70 plus tax
Kanab                                   $75 plus tax
Layton                                  $70 plus tax
Logan                                   $75 plus tax
Mexican Hat                             $70 plus tax
Moab                                    $80 plus tax
Ogden                                   $70 plus tax
Panguitch                               $70 plus tax
Park City                               $90 plus tax
Heber City/Midway                       $90 plus tax
Price                                   $70 plus tax
Provo/Orem/Springville/Lehi             $75 plus tax
Metropolitan Salt Lake City
(Draper to Centerville), Tooele         $90 plus tax
St. George/Washington/Springdale        $70 plus tax
Vernal/Roosevelt                        $90 plus tax

(3)  For out-of-state travel stays at a non-conference hotel,
the state will reimburse the actual cost per night plus tax, not to
exceed the federal lodging rate for the location.

(4)  The state will reimburse the actual cost per night plus
tax for in-state or out-of-state travel stays where the
department/traveler makes reservations through the State Travel
Office.

(5)  Lodging is reimbursed at the rates listed in Table 5 for
single occupancy only.  For double state employee occupancy,
add $20, for triple state employee occupancy, add $40, for
quadruple state employee occupancy, add $60.

(6)  Exceptions will be allowed for unusual circumstances
when approved in writing by the Department Director or
designee prior to the trip.

(a)  For out-of-state travel, the approval may be on the
form FI 5.

(b)  Attach the written approval to the Travel
Reimbursement Request, form FI 51B or FI 51D.

(7)  A proper receipt for lodging accommodations must
accompany each request for reimbursement.

(a)  The tissue copy of the charge receipt is not acceptable.
(b)  A proper receipt is a copy of the registration form

generally used by motels and hotels which includes the
following information:  name of motel/hotel, street address,
town and state, telephone number, current date, name of
person/persons staying at the motel/hotel, date of occupancy,
amount and date paid, signature of agent, number in the party,
and single or double occupancy.

(8)  Travelers may also elect to stay with friends or
relatives or use their personal campers or trailer homes instead
of staying in a hotel.

(a)  With proof of staying overnight away from home on
approved state business, the traveler will be reimbursed the
following:

(i)  $25 per night with no receipts required or
(ii)  Actual cost up to $40 per night with a signed receipt

from a facility such as a campground or trailer park, not from a
private residence.

(9)  Travelers who are on assignment away from their home
base for longer than 90 days will be reimbursed as follows:

(a)  First 30 days - follow regular rules for lodging and
meals.  Lodging receipt is required.

(b)  After 30 days - $46 per day for lodging and meals.  No
receipt is required.

R25-7-9.  Reimbursement for Incidentals.
State employees who travel on state business may be
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eligible for a reimbursement for incidental expenses.
(1)  Travelers will be reimbursed for actual out-of-pocket

costs for incidental items such as baggage tips and
transportation costs.

(a)  Tips for maid service, doormen, and meals are not
reimbursable.

(b)  No other gratuities will be reimbursed.
(c)  Include an original receipt for each individual

incidental item above $20.00 and for all airport parking.
(2)  The state will reimburse incidental ground

transportation and parking expenses.
(a)  Travelers shall document all official business use of

taxi, bus, parking, and other ground transportation including
dates, destinations, parking locations, receipts, and amounts.

(b)  Personal use of such transportation to restaurants is not
reimbursable.

(c)  Parking at the Salt Lake City airport will be reimbursed
at a maximum of the airport long-term parking rate with a
receipt.

(3)  Registration should be paid in advance on a state
warrant.

(a)  A copy of the approved FI 5 form must be included
with the Payment Voucher for out-of-state registrations.

(b)  If a traveler must pay the registration when he arrives,
the agency is expected to process a Payment Voucher and have
the traveler take the state warrant with him.

(4)  Telephone calls related to state business are reimbursed
at the actual cost.

(a)  The traveler shall list the amount of these calls
separately on the Travel Reimbursement Request, form FI 51A
or FI 51B.

(b)  The traveler must provide an original lodging receipt
or original personal phone bill showing the phone number called
and the dollar amount for business telephone calls and personal
telephone calls made during stays of five nights or more.

(5)  Allowances for personal telephone calls made while
out of town on state business overnight will be based on the
number of nights away from home.

(a)  Four nights or less - actual amount up to $2.50 per
night (documentation is not required for personal phone calls
made during stays of four nights or less)

(b)  Five to eleven nights - actual amount up to $20.00
(c)  Twelve nights to thirty nights - actual amount up to

$30.00
(d)  More than thirty days - start over
(6)  Actual laundry expenses up to $18.00 per week will be

allowed for trips in excess of six consecutive nights, beginning
after the sixth night out.

(a)  The traveler must provide receipts for the laundry
expense.

(b)  For use of coin-operated laundry facilities, the traveler
must provide a list of dates, locations, and amounts.

(7)  An amount of $5 per day will be allowed for travelers
away in excess of six consecutive nights beginning after the
sixth night out.

(a)  This amount covers miscellaneous incidentals not
covered in this rule.

(b)  This allowance is not available for travelers going to
conferences.

R25-7-10.  Reimbursement for Transportation.
State employees who travel on state business may be

eligible for a transportation reimbursement.
(1)  Air transportation is limited to Air Coach or Excursion

class.
(a)  All reservations (in-state and out-of-state) should be

made through the State Travel Office for the least expensive air
fare available at the time reservations are made.

(b)  Only one change fee per trip will be reimbursed.

(c)  The explanation for the change and any other exception
to this rule must be given and approved by the Department
Director or designee.

(d)  In order to preserve insurance coverage and because of
federal security regulations, travelers must fly on tickets in their
names only.

(2)  Travelers may be reimbursed for mileage to and from
the airport and long-term parking or away-from-the-airport
parking.

(a)  The maximum reimbursement for parking, whether
travelers park at the airport or away from the airport, is the
airport long-term parking rate.

(b)  The parking receipt must be included with the Travel
Reimbursement Request, form FI 51A or FI 51B.

(c)  Travelers may be reimbursed for mileage to and from
the airport to allow someone to drop them off and to pick them
up.

(3)  Travelers may use private vehicles with approval from
the Department Director or designee.

(a)  Only one person in a vehicle may receive the
reimbursement, regardless of the number of people in the
vehicle.

(b)  Reimbursement for a private vehicle will be at the rate
of 36 cents per mile or 50.5 cents per mile if a state vehicle is
not available to the employee.

(i)  To determine which rate to use, the traveler must first
determine if their department has an agency vehicle (long-term
leased vehicle from Fleet Operations) that meets their needs and
is reasonably available for the trip (does not apply to special
purpose vehicles).  If reasonably available, the employee should
use an agency vehicle.  If an agency vehicle that meets their
needs is not reasonably available, the agency may approve the
traveler to use either a daily pool fleet vehicle or a private
vehicle.  If a daily pool fleet vehicle is not reasonably available,
the traveler may be reimbursed at 50.5 cents per mile.

(ii)  If a trip is estimated to average 100 miles or more per
day, the agency should approve the traveler to rent a daily pool
fleet vehicle if one is reasonably available.  Doing so will cost
less than if the traveler takes a private vehicle.  If the agency
approves the traveler to take a private vehicle, the employee will
be reimbursed at the lower rate of 36 cents per mile.

(c)  Agencies may establish a reimbursement rate that is
more restrictive than the rate established in this Section.

(d)  Exceptions must be approved in writing by the
Director of Finance.

(e)  Mileage will be computed from the latest official state
road map and will be limited to the most economical, usually
traveled routes.

(f)  If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(g)  An approved Private Vehicle Usage Report, form FI
40, should be included with the department's payroll
documentation reporting miles driven on state business during
the payroll period.

(h)  Departments may allow mileage reimbursement on an
approved Travel Reimbursement Request, form FI 51A or FI
51B, if other costs associated with the trip are to be reimbursed
at the same time.

(4)  A traveler may choose to drive instead of flying if
preapproved by the Department Director.

(a)  If the traveler drives a state-owned vehicle, the traveler
may be reimbursed for meals and lodging for a reasonable
amount of travel time; however, the total cost of the trip must
not exceed the equivalent cost of the airline trip. The traveler
may also be reimbursed for incidental expenses such as toll fees
and parking fees.

(b)  If the traveler drives a privately-owned vehicle,
reimbursement will be at the rate of 36 cents per mile or the
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airplane fare, whichever is less, unless otherwise approved by
the Department Director.

(i)  The lowest fare available within 30 days prior to the
departure date will be used when calculating the cost of travel
for comparison to private vehicle cost.

(ii)  An itinerary printout which is available through the
State Travel Office is required when the traveler is taking a
private vehicle.

(iii)  The traveler may be reimbursed for meals and lodging
for a reasonable amount of travel time; however, the total cost
of the trip must not exceed the equivalent cost of an airline trip.

(iv)  If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(c)  When submitting the reimbursement form, attach a
schedule comparing the cost of driving with the cost of flying.
The schedule should show that the total cost of the trip driving
was less than or equal to the total cost of the trip flying.

(d)  If the travel time taken for driving during the
employee's normal work week is greater than that which would
have occurred had the employee flown, the excess time used will
be taken as annual leave and deducted on the Time and
Attendance System.

(5)  Use of rental vehicles must be approved in writing in
advance by the Department Director.

(a)  An exception to advance approval of the use of rental
vehicles shall be fully explained in writing with the request for
reimbursement and approved by the Department Director.

(b)  Detailed explanation is required if a rental vehicle is
requested for a traveler staying at a conference hotel.

(c)  When making rental car arrangements through the State
Travel Office, reserve the vehicle you need.  Upgrades in size or
model made when picking up the rental vehicle will not be
reimbursed.

(i)  State employees should rent vehicles to be used for
state business in their own names, using the state contract so
they will have full coverage under the state's liability insurance.

(ii)  Rental vehicle reservations not made through the State
Travel Office must be approved in advance by the Department
Director.

(iii)  The traveler will be reimbursed the actual rate charged
by the rental agency.

(iv)  The traveler must have approval for a rental car in
order to be reimbursed for rental car parking.

(6)  Travel by private airplane must be approved in advance
by the Department Director or designee.

(a)  The pilot must certify to the Department Director that
he is certified to fly the plane being used for state business.

(b)  If the plane is owned by the pilot/employee, he must
certify the existence of at least $500,000 of liability insurance
coverage.

(c)  If the plane is a rental, the pilot must provide written
certification from the rental agency that his insurance covers the
traveler and the state as insured.  The insurance must be
adequate to cover any physical damage to the plane and at least
$500,000 for liability coverage.

(d)  Reimbursement will be made at 75 cents per mile.
(e)  Mileage calculation is based on air mileage and is

limited to the most economical, usually-traveled route.
(7)  Travel by private motorcycle must be approved prior

to the trip by the Department Director or designee.  Travel will
be reimbursed at 20 cents per mile.

(8)  A car allowance may be allowed in lieu of mileage
reimbursement in certain cases.  Prior written approval from the
Department Director, the Department of Administrative
Services, and the Governor is required.

KEY:  air travel, per diem allowances, state employees,
transportation

June 23, 2009 63A-3-107
Notice of Continuation April 29, 2008 63A-3-106
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R58.  Agriculture and Food, Animal Industry.
R58-19.  Compliance Procedures.
R58-19-1.  Authority.

This rule is promulgated by the Division of Animal
Industry (Division), within the Department of Agriculture and
Food (Department) under authority of Section 4-2-2(1)(j).

R58-19-2.  Definition of Terms.
(A)  An Emergency Order means a written action by the

Division, which is issued to a person, as a result of information
that is known by the Division, which identifies an immediate
and significant danger to the public's health, animal health,
safety or welfare, and warrants prompt action pursuant to
Section 63G-4-502.

Emergency orders include: "quarantine", "seized", "Utah
Inspection and Condemned", "sealed", "reject", "retain",
"denatured", "detained", and "suspect", and may be issued when
division action is warranted to stop the sale of a product, or halt
an immediate condition or service from occurring, pursuant to
Sections 4-32-7, 4-32-16, 4-32-17, 4-31-17, 4-39-107, and 9
CFR-III 303.1 through 381.207.

(B)  A Citation means a lawful notice, issued by the
division, which is intended to immediately remedy a violation
of agricultural statutes or rules by a person, business, operator,
etc.  Pursuant to Section 4-2-15, a citation may include a penalty
assessment, or provide for a fine to take effect within a stated
time period.

R58-19-3.  Emergency Order.
The Division may issue an emergency order when it

determines that there is an immediate and significant danger to
public health, animal health, safety or welfare may be issued to
secure the well-being, safety, or removal of danger to state
citizens.  Orders are intended to protect the public from
unlawful agricultural and food products and services.

When an emergency order is justified, and conditions
warrant immediate action by the Division, it shall:  Promptly
issue a written order, that includes the following information:

(1)  name, street address, city, state, zip-code, phone-
number, and title or position of the person being given the order,
or name, street-address, city, state, zip-code, phone-number of
the business, organization, corporation, firm, limited liability
company, etc., and the name and title or position of the person
in the business or organization to whom the order is given.

(2)  a brief statement of findings of fact as determined by
the division,

(3)  references to statutes or administrative rules violated,
(4)  the reasons for issuance of the emergency order,
(5)  the signature of the agency representative, and
(6)  a space/line for the signature of the person (a signature

is not required if the person refuses).
This order shall be written and no product, condition, or

service subject to the order shall be released, except upon the
subsequent written release by the department.

R58-19-4.  Citation.
The Commissioner or persons designated by the

Commissioner, may enforce this rule by the issuance of a
citation for violation, in order to secure subsequent payments of
fines or the imposition of penalties:

The citation will include the following information:
(1)  name, street address, city, state, zip-code, phone-

number, and title or position of the person being given the order,
or name, street-address, city, state, zip-code, phone-number of
the business, organization, corporation, firm, limited liability
company, etc., and the name and title or position of the person
in the business or organization to whom the order is given.

(2)  references to the statutes or rules violated,
(3)  a brief statement to the findings of fact as determined

by the division,
(4)  a penalty or fine amount,
(5)  the signature of the agency representative,
(6)  a space or line for the signature of the person (a

signature is not required if the person refuses),
(7)  a statement to the effect that a person is allowed to

request an administrative hearing if the person feels that a
citation was not warranted.

Fine or penalty amounts will be set by the department or
the division, under the direction of the commissioner, for
amounts up to $5,000 per violation, or if the citation involves a
criminal proceeding, the person may be found guilty of a class
B misdemeanor.  In accordance with Section 4-2-15, fine or
penalty amounts shall be determined according to the following:

TABLE
Penalty Amounts

     1      Citation per violation        $100
     2      Citation per head              $ 2
     (If not paid within 15 days, 2 times citation amount)
     (If not paid within 30 days, 4 times citation amount)

R58-19-5.  Request for Hearing.
When any order or citation, as defined above, is issued, the

person being charged with the violation may elect to file, within
allowable time limits, a request for the department to schedule
an informal Administrative Hearing in accordance with the
provisions of Section 4-1-3.5.

KEY:  agricultural law
February 12, 2002 4-2-2(1)(j)
Notice of Continuation September 12, 2007
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R58.  Agriculture and Food, Animal Industry.
R58-20.  Domesticated Elk Hunting Parks.
R58-20-1.  Authority and Purpose.

In accordance with the Domesticated Elk Act, and the
provisions of Section 4-39-106, Utah Code, this rule specifies:

(i)  procedures for obtaining domesticated elk facility
licenses,

(ii)  requirements for operating those facilities,
(iii)  standards for disposal/removal of animals within those

facilities, and
(iv)  health standards and requirements in such facilities.

R58-20-2.  Definitions.
In addition to terms used in Section 4-39-102, and R58-18-

2:
(1)  "Elk farm" means a place where domestic elk are

raised, bred and sold within the practice of normal or typical
ranching operations.

(2)  "Hunting Park" means a place where domestic elk are
harvested through normal or typical hunting methods.

(3)  "Division" means the Division of Animal Industry, in
the Utah Department of Agriculture and Food.

(4)  "Domestic elk" means any elk which is born inside of,
and has spent its entire life in captivity, and is the offspring of
domestic elk.

(5)  "Isolation Facility" means a confined area where
selected elk can be secured, contained and isolated from all
other elk or livestock.

(6)  "Secure Enclosure" means a perimeter fence or barrier
that is constructed and maintained in accordance with Section
4-39-201 and will prevent domestic elk from escaping into the
wild or the ingress of big game wildlife into the facility.

R58-20-3.  Application and Licensing Process.
(1)  Pursuant to Section 4-39-203, Utah Code, the owner

of each facility that is involved in the hunting of domestic elk
must first fill out and complete a separate elk hunting park
application which shall be submitted to the Division for
approval.

(2)  In addition to the application, a general plot plan
should be submitted showing the location of the proposed
hunting park in conjunction with roads, town, etc. in the
immediate area.

(3)  A facility number shall be assigned to an elk hunting
park at the time a completed application is received at the
Department of Agriculture and Food building.

(4)  A complete facility inspection and approval shall be
conducted prior to the issuing of a license or entry of elk to any
facility.  This inspection shall be made by an approved
Department of Agriculture and Food employee and Division of
Wildlife Resources employee.  It shall be the responsibility of
the applicant to request this inspection at least 72 hours in
advance.

(5)  Upon receipt of an application, inspection and approval
of the facility, completion of the facility approval form, and
receipt of the license fee, a license will be issued.

(6)  All licenses for hunting parks expire on July 1 in the
year following the year of issuance.

(7)  No domestic elk shall be allowed to enter a hunting
park until a license is issued by the division and received by the
applicant.

R58-20-4.  License Renewal.
(1)  All laws found in Section 4-39-205 and rules found in

R58-18-4 pursuant to the renewal of elk farms are applicable to
elk hunting parks.

R58-20-5.  Facilities.
(1)  Fencing requirements established by Section 4-39-201

of the Utah Code are applicable to both domestic elk farms and
hunting parks.

(2)  A hunting park for domesticated elk may be no smaller
than 300 acres, with sufficient trees, rocks, hills and natural
habitat, etc. to provide cover for the animals.  Hunting park
owners intending to operate facilities larger than 5,000 acres
must obtain prior written approval of the Elk Advisory Council,
following studies, reviews or assessments, etc., which the
Council may deem necessary to undertake, in order to make an
informed decision.

(3)  There shall be notices posted on the outside fence and
spaced a minimum of every 100 yards, to notify the public that
the land area is a private hunting park.

(4)  Each location of a licensed facility with separate
perimeter fences must have its own separate loading facility.

(5)  To be licensed, the park must include a handling and
isolation facility which can be accessed and operated with
reasonable ease for identification and disease control purposes.
An exception to this rule may be granted in cases where there is
a licensed farm owned by the same individual within 50 miles
of the hunting park which can be accessed in a reasonably short
period of time.

R58-20-6.  Records.
(1)  All laws and rules set forth in Sections 4-39-206 and

R58-18-6 apply to hunting parks.

R58-20-7.  Genetic Purity.
(1)  All laws and rules found in Sections 4-39-301 and

R58-18-7 pursuant to genetic purity are applicable to hunting
parks.

R58-20-8.  Acquisition of Elk.
(1)  All laws and rules found in Sections 4-39-302, 4-39-

303, R58-18-8 and R58-18-11 pursuant to importation or
acquisition of domestic elk are applicable to hunting parks.

R58-20-9.  Identification.
(1)  All laws and regulations provided in Sections 4-39-304

and R58-18-9 governing individual animal identification are
applicable in hunting parks.

R58-20-10.  Inspections.
(1)  All hunting park facilities must be inspected yearly

within 60 days before a license or the renewal of an existing
license is issued.  It is the responsibility of the applicant to
arrange for an appointment with the department for such
inspection, giving the department ample time to respond to such
a request.

(2)  All elk must be inspected for inventory purposes
within a reasonable timely period before a license renewal can
be issued.

(3)  All live domestic elk must be brand inspected prior to
entering or leaving the park.

(4)  Any elk purchased or brought into the facility from an
out-of-state source shall be inspected upon arrival at a licensed
hunting park before being released into an area inhabited by
other domestic elk.

(5)  A Utah Brand Inspection Certificate shall accompany
any shipment of live elk into or out of the hunting park
including those which move from facility to facility within Utah.

(6)  A Domestic Elk Harvest Permit must be filled out by
the park owner at the time of harvest.  One copy of the permit
shall be sent to the division office, one copy shall go to the
hunter and one copy shall be kept on file at the facility.
Validated tags must be attached to the carcass and the antlers
prior to leaving the park and remain affixed during
transportation to residence, meat processor, taxidermist, etc.

(7)  Pursuant to Section 4-39-207, agricultural inspectors
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may, at any reasonable time during regular business hours, have
free and unimpeded access to inspect all facilities, animals and
records where domestic elk are kept.

R58-20-11.  Health Rules.
(1)  All laws and rules found in Sections 4-39-107, R58-

18-11 and R58-18-12 pursuant to animal health are applicable
to hunting parks.

R58-20-12.  Meat.
(1)  The selling of domestic elk meat obtained from a

licensed hunting park will not be allowed and:
(a)  Must be consumed by either the hunter or park owner

or their immediate family members, regular employees or guests,
or the meat shall be:

(b)  Donated as a charitable food item in compliance with
Section 4-34-2 of the Utah Agriculture Code.

R58-20-13.  Liability.
(1)  All laws found in Section 4-39-401 concerning the

escape of domesticated elk are applicable to hunting parks.
(2)  A hunting park owner shall remove all wild big game

animals prior to enclosing the park.  If wild big game animals
are found within the park after it has been licensed, the owner
shall notify the Division of Wildlife Resources within 48 hours.
A cooperative removal program may be designed by the parties
involved to remove the animals.

(3)  No person(s) may hunt domestic elk in an approved
park without first being issued written permission to do so from
the owner.  The approval document shall be in the hunter's
possession during hunting times.  Hunting hours will be from
1/2 hour before sunrise to 1/2 hour after sunset.

(4)  In accordance with the state's governmental immunity
act, as found in Section 63G-7-101, et seq., the granting of a
hunting park license or the imposing of a requirement to gain an
owner's permission does not attach any liability to the state for
any accident, mishap or injury that occurs on, adjacent to, or in
connection with the hunting park.

KEY:  inspections
May 4, 2004 4-39-106
Notice of Continuation February 23, 2009
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R70.  Agriculture and Food, Regulatory Services.
R70-310.  Grade A Pasteurized Milk.
R70-310-1.  Authority.

A.  Promulgated Under the Authority of Subsection 4-2-
2(1)(j).

B.  Scope - this rule shall apply to all Grade A pasteurized
milk products sold, bought, processed, manufactured or
distributed within the State of Utah.

R70-310-2.  Adoption of USPHS Ordinance.
The Grade A Pasteurized Milk Ordinance, 2007

Recommendations of the United States Public Health
Service/Food and Drug Administration, is hereby adopted and
incorporated by reference within this rule.  This document is
available for public inspection, during normal working hours,
and may be reviewed at the main office of the Utah Department
of Agriculture and Food, 350 No. Redwood Road, SLC, UT
84116.

R70-310-3.  Regulatory Agency Defined.
The definition of "regulatory agency" as given in section

1(x) of the Grade A Pasteurized Milk Ordinance shall mean the
Commissioner of Agriculture and Food of the State of Utah or
his authorized representative(s).

R70-310-4.  Penalty.
Violation of any portion of the Grade A Pasteurized Milk

Ordinance 2007 recommendation may result in civil or criminal
action, pursuant to Section 4-2-15.

KEY:  dairy inspections
December 8, 2008 4-2-2
Notice of Continuation June 24, 2009
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R70.  Agriculture and Food, Regulatory Services.
R70-940.  Standards and Testing of Motor Fuel.
R70-940-1.  Authority and Scope.

A.  Promulgated under Authority of Section 4-33-4 and
Subsection 4-2-2(1)(j).

B.  Scope:  This rule establishes the requirements for the
blending and sale of motor fuel in the state of Utah.

R70-940-2.  Standards.
Motor fuels are to meet the following standards:
A.  "Octane." (R+M)/2.  ASTM D-4814 (ASTM -

American Standard of Testing Materials).
B.  "Vapor Pressure."  ASTM D-323 on Reid Vapor

Pressure and ASTM's Information Document on Oxygenated
Fuels, Section 4.2.1.

C.  "Distillation."  ASTM D-86 and ASTM revised D-4814
relative to alcohol blends (along with ASTM's Information
Document on Oxygenated Fuels).  Additionally, Gasoline and
Gasoline-Ethanol Blends shall meet the following requirements:

(1)  The most recent version of ASTM D 4814, "Standard
Specification for Automotive Spark--Ignition Engine Fuel,"
except that volatility standards for unleaded gasoline blended
with ethanol shall meet but not be more restrictive than those
adopted under the rules, regulations, and Clean Air Act waivers
of the U.S. Environmental Protection Agency (which includes
rules promulgated by the State, and Federally-approved State
Implementation Plans (SIP's)).  Gasoline blended with ethanol
shall be blended under any of the following three options:

(a)  The base gasoline used in such blends shall meet the
requirements of ASTM D 4814 and shall have a minimum
distillation temperature of 77 deg C (170 deg F) at 50 volume
percent evaporated, or

(b)  The base gasoline shall meet the requirements of
ASTM D 4814 and the blend shall have a minimum distillation
temperature of 66 deg C (150 deg F) at 50 volume percent
evaporated, or

(c)  The base gasoline used in such blends shall meet all the
requirements of ASTM D 4814 except distillation, and the blend
shall meet the requirements of ASTM D 4814, except for vapor
pressure.

(2)  Blends of gasoline containing 9-10 percent ethanol
shall not exceed the ASTM D 4814 vapor pressure limits by
more than 1.0 psi from June 1 through September 15 of each
calendar year.  Gasoline containing less than 9 percent ethanol
by volume must comply with D4814 vapor pressure limits
during the period.  Gasoline containing up to 10 percent ethanol
by volume shall not exceed the ASTM D 4814 vapor pressure
limits by more than 1.0 psi from September 16 through May 31
of successive years.

D.  "Water Tolerance."  ASTM D-4814.
E.  "Phase Separation."  Must be homogenous, no phase

separation.
F.  "Corrosivity."  ASTM D-4814.
G.  "Benzene."  ASTM D-3606.
H.  "Flash Point."  ASTM D-93 or D-56.
I.  "Gravity."  ASTM D-1298.
J.  "Sulfur." (X-ray method)  ASTM D-2622, 1266, 1552,

2622 or 4294.
K.  "Aromatics."  ASTM D-1319.
L.  "Leads."  ASTM D-3237.
M.  "Cloud point."  ASTM D-2500.
N.  "Conductivity."  ASTM D-2624.
O.  "Cetane"  ASTM D-976 or 4737.
P.  "Cosolvents."  Methanol or ethanol based fuels shall

include such cosolvents as are required to increase the water
tolerance of the finished gasoline blend to the level specified in
R70-940-2-D above.

Q.  "Method of Operation."  Equipment shall be operated
only in the manner that is obviously indicated by its

construction or that is indicated by instructions on the
equipment.

R.  "Maintenance of Equipment."  All equipment in service
and all mechanisms and devices attached thereto or used in
connection therewith shall continuously be maintained in proper
operating condition throughout the period of such service.

S.  "Product Storage Identification."  The fill connection
for any petroleum product storage tank or vessel supplying retail
motor fuel devices shall be permanently, plainly, and visibly
marked as to product contained.  When the fill connection
device is marked by means of color code, the color key shall be
conspicuously displayed at the place of business.

R70-940-3.  Labels.
All motor fuel kept, offered or exposed for sale or sold

containing at least one percent by volume ethanol must be
labeled in a prominent, conspicuous manner," "This fuel
contains up to 10% ETHANOL".

A.  Letters on the label must be at least 1 1/2 inches high
and in contrasting colors.

B.  Labels must be located on the face of each dispenser
near the area designating the grade of the product.

R70-940-4.  Preparation.
All storage tanks and equipment must be purged and

cleansed before using methanol, ethanol or ether blend motor
fuels.

R70-940-5.  Water Content.
All storage tanks must be kept free from water content.

R70-940-6.  Bill of Lading.
Bulk sales of all motor fuels shall be accompanied by a

copy of the bill of lading and a delivery ticket containing the
following information:

A.  Name and address of the vendor and purchaser.
B.  Date delivered.
C.  Quantity delivered and the quantity upon which the

price is based.
D.  Identification of the product sold, including grade and

indicating the percent of methanol, ethanol or ethers in the
blend.

E.  The above information must be available at each retail
outlet and furnished to the inspector upon request.

R70-940-7.  Blending.
A.  Blending of motor fuels will be done only at refineries

or at retail outlets equipped with calibrated dispensers or tank
blenders that accurately measure the products to be blended.
The finished blend must meet the requirements of octane, vapor
pressure, distillation, and other standards as outlined by ASTM.

A separate fixed tank or a method approved by the Utah
State Department of Agriculture and Food shall be used for
blending the "methanol or ethanol-based fuel" into the gasoline.

R70-940-8.  Fuel Shortage.
The Commissioner of Agriculture and Food may waive the

standard in R70-940-2(C)for a county if there is sufficient
evidence that a motor fuel shortage is imminent and the standard
is determined to be a primary cause.

KEY:  inspections, motor fuel
June 22, 2009 4-33-4
Notice of Continuation August 29, 2006



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 11

R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope, Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(3)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(4)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(5)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(6)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(7)  "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(8)  "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn.

(9)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(10)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(11)  "MANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(12)  "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, airport lounge, on-premise
banquet premises, private club, on-premise beer retailer, single
event permitted area, temporary special event beer permitted
area, or public service special use permitted area that has been
designated by the department as an alcoholic beverage selling
area.  It also means that portion of an establishment that sells
beer for off-premise consumption where the beer is displayed or
offered for sale.

(13)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(14)  "RESPONDENT" means a department licensee, or
permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(15)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(16)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and
municipal and county ordinances relating to the manufacture,

possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(17)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(18)  "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning:  Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3.  General Policies.
(1)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(2)  Manner of Paying Fees.
Payment of all fees for licenses or permits, or renewals

thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier's check, United
States post office money order, or personal check.

(3)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(4)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(5)  Returned Checks.
(a)  The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(i)  insufficient funds;
(ii)  refer to maker; or
(iii)  account closed.
(b)  Receipt of a check payable to the department which is

returned by the bank for any of the reasons listed in Subsection
(6)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of the license or permit, or
termination of the package agency contract, and the forfeiture of
the licensee's, permittee's, or package agent's bond.

(c)  In addition to the remedies listed in Subsection (6)(b),
the department shall require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis under the following guidelines:

(i)  Except as provided in Subsection (6)(c)(ii):
(A)  two or more returned checks received by the

department from or on behalf of a licensee, permittee, or
package agent within three consecutive months shall require that
the licensee, permittee, or package agent be on "cash only"
status for a period of three to six consecutive months from the
date the department received notice of the second returned
check;

(B)  one returned check received by the department from
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or on behalf of a licensee, permittee, or package agent within six
consecutive months after the licensee, permittee, or package
agent has come off "cash only" status shall require that the
licensee, permittee, or package agent be returned to "cash only"
status for an additional period of six to 12 consecutive months
from the date the department received notice of the returned
check;

(C)  one returned check received by the department from or
on behalf of a licensee, permittee, or package agent at any time
after the licensee, permittee, or package agent has come off
"cash only" status for a second time shall require that the
licensee, permittee, or package agent be on "cash only" for an
additional period of 12 to 24 consecutive months from the date
the department received notice of the returned check;

(D)  a returned check received by the department from or
on behalf of an applicant for a license, permit, or package
agency for either an application or initial license or permit fee
shall require that the applicant be on "cash only" status for a
period of three consecutive months from the date the department
received notice of the returned check;

(E)  a returned check received by the department from or
on behalf of a licensee or permittee for a license or permit
renewal fee shall require that the licensee or permittee be on
"cash only" status for a period of three consecutive months from
the date the department received notice of the returned check;

(ii)  a returned check received by the department from or on
behalf of an applicant for or holder of a single event permit or
temporary special event beer permit shall require that the person
or entity that applied for or held the permit be on "cash only"
status for any future events requiring permits from the
commission that are conducted within a period of up to18
consecutive months from the date the department received
notice of the returned check;

(iii)  in instances where the department has discretion with
respect to the length of time a licensee, permittee, or package
agent is on "cash only" status, the department may take into
account:

(A)  the dollar amount of the returned check(s);
(B)  the length of time required to collect the amount owed

the department;
(C)  the number of returned checks received by the

department during the period in question; and
(D)  the amount of the licensee, permittee, or package

agency bond on file with the department in relation to the dollar
amount of the returned check(s).

(iv)  for purposes of this Subsection (6)(c), a licensee,
permittee, or package agent that is on "cash only" status may
make payments to the department in cash, with a cashier's check,
or with a current debit card with an authorized pin number; and

(v)  the department may immediately remove a licensee,
permittee, or package agent from "cash only" status if it is
determined that the cause of the returned check was due to bank
error, and was not the fault of the person tendering the check.

(d)  In addition to the remedies listed in Subsections (6)(a),
(b) and (c), the department may pursue any legal remedies to
effect collection of any returned check.

(6)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.

Notice of all department meetings and public hearings,
other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4)  The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6.  Violation Schedule.
(1)  Authority.  This rule is pursuant to Sections 32A-1-

107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(5),
(6) and (7).  These provisions authorize the commission to
establish criteria and procedures for imposing sanctions against
licensees and permittees and their officers, employees and
agents who violate statutes and commission rules relating to
alcoholic beverages.  For purposes of this rule, holders of
certificates of approval are also considered licensees.  The
commission may revoke or suspend the licenses or permits, and
may impose a fine against a licensee or permittee in addition to
or in lieu of a suspension.  The commission also may impose a
fine against an officer, employee or agent of a licensee or
permittee.  Violations are adjudicated under procedures
contained in Section 32A-1-119 and disciplinary hearing
Section R81-1-7.

(2)  General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3)  Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32A-7-106.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit.  These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit.  Thus, they are not processed in accordance
with the Administrative Procedures Act, Title 63G, Chapter 4 or
Section R81-1-7.  They are administered by issuance of an order
to show cause requiring the licensee or permittee to provide the
commission with proof of qualification to maintain their license
or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:
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(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii)  order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(iv)  require a licensee to have a written responsible alcohol
service plan as provided in R81-1-24.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until payment
is made.  Failure of a licensee or permittee to pay a fine or
administrative costs within 30 days of the initial date established
by the commission shall result in the issuance of an order to
show cause why the license or permit should not be revoked and
the licensee's or permittee's compliance bond forfeited.  The
commission shall consider the order to show cause at its next
regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range:  Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved.  Law enforcement or
department compliance officer(s) shall notify management of the
licensee or permittee when verbal warnings are given.

(ii)  Second occurrence of the same type of minor violation:
a written investigation report from law enforcement or
department compliance officer(s) shall be forwarded to the
department.  The penalty shall range from a $100 to $500 fine
for the licensee or permittee, and a letter of admonishment to a
$25 fine for the officer, employee or agent.

(iii)  Third occurrence of the same type of minor violation:
a one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv)  More than three occurrences of the same type of minor
violation:  a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same

investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(ii)  Second occurrence of the same type of moderate
violation:  a three to ten day suspension of the license or permit
and a three to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $1000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(iii)  Third occurrence of the same type of moderate
violation:  a ten to 20 day suspension of the license or permit
and a ten to 20 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $2000 fine for the licensee
or permittee and up to a $100 fine for the officer, employee or
agent.

(iv)  More than three occurrences of the same type of
moderate violation:  a 15 day suspension to revocation of the
license or permit and a 15 to 30 day suspension of the
employment of the officer, employee or agent, and/or a $2000
to $25,000 fine for the licensee or permittee and up to a $150
fine for the officer, employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine
for the officer, employee or agent.

(ii)  Second occurrence of the same type of serious
violation:  a ten to 90 day suspension of the license or permit
and a ten to 90 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $9000 fine for the licensee
or permittee and up to a $150 fine for the officer, employee or
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agent.
(iii)  More than two occurrences of the same type of serious

violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32A, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)  More than one occurrence of the same type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE

Violation        Warning         Fine       Suspension    Revoke
Degree and    Verbal/Written   $ Amount     No. of Days  License
Frequency

Minor
1st              X     X
2nd                         100 to    500
3rd                         200 to    500     1 to 5
Over 3                      500 to 25,000     6 to           X

Moderate
1st                     X        to  1,000
2nd                          500 to  1,000     3 to 10
3rd                        1,000 to  2,000    10 to 20
Over 3                     2,000 to 25,000    15 to          X

Serious
1st                          500 to  3,000     5 to 30
2nd                        1,000 to  9,000    10 to 90
Over 2                     9,000 to 25,000    15 to          X

Grave
1st                        1,000 to 25,000    10 to          X
Over 1                     3,000 to 25,000    15 to          X

(f)  The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE

Violation           Warning             Fine         Suspension
Degree and      Verbal/Written       $ Amount        No. of Days
Frequency

Minor
1st               X       X
2nd                       X            to  25
3rd                                    to  50         1 to 5
Over 3                                 to  75         6 to 10

Moderate
1st                       X            to  50
2nd                                    to  75         3 to 10
3rd                                    to 100        10 to 20
Over 3                                 to 150        15 to 30

Serious
1st                                    to 100         5 to 30
2nd                                    to 150        10 to 90
Over 2                                 to 500        15 to 120

Grave
1st                                    to 300        10 to 120
Over 1                                 to 500        15 to 180

(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.

(a)  Examples of mitigating circumstances are:
(i)  no prior violation history;
(ii)  good faith effort to prevent a violation;
(iii)  existence of written policies governing employee

conduct;
(iv)  extraordinary cooperation in the violation

investigation that shows the licensee or permittee and the
officer, employee or agent of the licensee or permittee accepts
responsibility; and

(v)  there was no evidence that the investigation was based
on complaints received or on observed misconduct of others,
but was based solely on the investigating authority creating the
opportunity for a violation.

(b)  Examples of aggravating circumstances are:
(i)  prior warnings about compliance problems;
(ii) prior violation history;
(iii)  lack of written policies governing employee conduct;
(iv)  multiple violations during the course of the

investigation;
(v)  efforts to conceal a violation;
(vi)  intentional nature of the violation;
(vii)  the violation involved more than one patron or

employee;
(viii)  the violation involved a minor and, if so, the age of

the minor; and
(ix)  whether the violation resulted in injury or death.
(6)  Violation Grid.  Any proposed substantive change to

the violation grid that would establish or adjust the degree of
seriousness of a violation shall require rulemaking in
compliance with title 63G-3, the Utah Administrative
Rulemaking Act.  A violation grid describing each violation of
the alcoholic beverage control laws, the statutory and rule
reference, and the degree of seriousness of each violation is
available for public inspection in the department's
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (2008 edition) and is incorporated
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by reference as part of this rule.

R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32A-1-

107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are governed by the terms of the package agency contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63G-4-
502.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63G, Chapter 4,
Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e)  Penalties.
(i)  This rule shall govern the imposition of any penalty

against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii)  Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii)  Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department.  The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees.  The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability

company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known
address of the respondent or any of the following:

(i)  Service personally or by certified mail upon any
employee working in the respondent's premises; or

(ii)  Posting of the document or a notice of certified mail
upon a respondent's premises; or

(iii)  Actual notice.  Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney.  A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j)  Presiding Officers.
(i)  The commission or the director may appoint presiding

officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;
(B)  clarify issues;
(C)  simplify the evidence;
(D)  expedite the proceedings; or
(E)  facilitate discovery, if a formal proceeding.
(k)  Definitions.  The definitions found in Sections 32A-1-

105 and Title 63G, Chapter 4 apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
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necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section
63G-4-102(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the
approval of the commission.

(iii)  A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment.  The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to

dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c)  Commencement of Adjudicative Proceedings.
(i)  Alleged violations shall be referred to a presiding

officer for commencement of adjudicative proceedings under the
following circumstances:

(A)  the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(i);

(B)  a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C)  the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(ii)  All adjudicative proceedings shall commence as
informal proceedings.

(iii)  At any time after commencement of informal
adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv)  At any time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A)  The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B)  The department's case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
(E)  A statement that the adjudicative proceeding is to be

conducted informally according to the provisions of this rule
and Sections 63G-4-202 and -203 unless a presiding officer
converts the matter to a formal proceeding pursuant to Sections
(2)(c)(iii) or (iv) of this rule, in which event the proceeding will
be conducted formally according to the provisions of this rule
and Sections 63G-4-204 to -209;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H)  A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J)  A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;
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(II)  the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) and (d) if the respondent
is found guilty of the alleged violation, and forfeiture of any
compliance bond on final revocation under Section 32A-1-
119(5)(f) if revocation is sought by the department;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii)  The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv)  The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(ii)  All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission.  No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v)  If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines

exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s).

(vi)  If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii)  If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally.  The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c)  The Informal Hearing.
(i)  The presiding officer shall notify the respondent and

department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing.  Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown.  Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing.  The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii)  A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
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The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A)  The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact

shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in
the notice of agency action, and in no event may it recommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval.

(C)  A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63G-4-301 and -302.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and, 63G-4-203(1)(i)
containing:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63G-4-401, -402, -404, and -405
and 32A-1-119 and -120.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
it impose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(I)  A copy of the commission's order shall be promptly
mailed to the parties.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission's

final order must be filed within 30 days from the date the order
is issued.

(ii)  Appeals from informal adjudicative proceedings shall
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be to the district court in accordance with Sections 63G-4-402,
-404, and -405, and 32A-1-119 and -120.

(4)  The Formal Process.
(a)  Conversion Procedures.  If a presiding officer converts

an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i)  the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63G-4-204 to -209;

(ii)  the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii)  the respondent shall be required to file a written
response to the original notice of agency action within 30 days
of the notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department.  Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e).  The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A)  the case number assigned to the action;
(B)  the name of the adjudicative proceeding, "DABC vs.

   ";
(C)  the name of the respondent;
(D)  whether the respondent admits, denies, or lacks

sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E)  any facts in defense or mitigation of the alleged
violation or possible penalty;

(F)  a brief summary of any attached evidence.  Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G)  a statement of the relief the respondent seeks;
(H)  a statement summarizing the reasons that the relief

requested should be granted.
(iv)  the presiding officer may permit or require pleadings

in addition to the notice of agency action and the response.  All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v)  the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected.  Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi)  Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b)  Intervention.
(i)  Any person not a party may file a signed, written

petition to intervene in a formal adjudicative proceeding with
the presiding officer.  The person who wishes to intervene shall
mail a copy of the petition to each party.  The petition shall
include:

(A)  the agency's case number;
(B)  a statement of facts demonstrating that the petitioner's

legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C)  a statement of the relief that the petitioner seeks from
the agency;

(ii)  Response to Petition.  Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention.  The response shall

state the basis for opposition to intervention and may suggest
limitations to be placed upon the intervenor if intervention is
granted.  The response must be presented or filed at or before
the hearing.

(iii)  Granting of Petition.  The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A)  the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B)  the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv)  Order Requirements.
(A)  Any order granting or denying a petition to intervene

shall be in writing and sent by mail to the petitioner and each
party.

(B)  An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

(C)  The presiding officer may impose conditions at any
time after the intervention.

(D)  If it appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E)  In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c)  Discovery and Subpoenas.
(i)  Discovery.  Upon the motion of a party and for good

cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(ii)  Subpoenas.  Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d)  The Formal Hearing.
(i)  Notice.  The presiding officer shall notify the parties in

writing of the date, time, and place of the hearing at least ten
days in advance of the hearing.  The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties.  Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing.  The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(ii)  Public Hearing.  The hearing shall be open to all
parties.  It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.  The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii)  Rights of Parties.  The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
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present their positions, present evidence, argue, respond,
conduct cross-examinations, and submit rebuttal evidence.

(iv)  Public Participation.  The presiding officer may give
persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v)  Rules of Evidence.  Technical rules of evidence shall
not apply.  Any reliable evidence may be admitted subject to the
following guidelines.  The presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of Utah;
(C)  shall recognize presumptions and inferences

recognized by law;
(D)  may receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi)  Oath.  All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(ix)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary.  The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x)  Oral Argument and Briefs.  Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A)  The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing.  Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of

the hearing, or until the completion of any court proceeding on
the matter.

(xii)  Failure to appear.  Inexcusable failure of the
respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation.  The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32A-1-119(5)(c).

(e)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time of the close of the hearing,

or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I)  the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted.  No finding of fact that was contested may be
based solely on hearsay evidence.  The findings of fact shall be
based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  recommendations for final commission action.  The

order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI)  notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B)  A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the formal adjudicative proceeding
pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).  This stage is
not considered a "review of an order by an agency or a superior
agency" under Sections 63G-4-301 and -302.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
parties to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63G-4-208(1) that
includes:

(I)  findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted.  No finding of fact that was contested may be based
solely on hearsay evidence.  The findings of fact shall be based
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upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
fact shall adopt the allegations in the notice of agency action and
the respondent is considered in default;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  action ordered by the commission and effective date

of the action taken.  The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI)  notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VII)  notice of the right to seek judicial review of the order
within thirty days of the date of its issuance in the court of
appeals in accordance with Sections 32A-1-120 and 63G-4-403,
-404, -405.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The commission may use its experience, technical
competence and specialized knowledge to evaluate the evidence.

(G)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H)  A copy of the commission's order shall be promptly
mailed to the parties.

(I)  A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence.  If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J)  The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K)  Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part.  If the request is granted, it shall be limited to
the matter specified in the order.  Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action.  The final order shall have the same force and effect as
the original order.

(L)  If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f)  Judicial Review.
(i)  Respondent may file a petition for judicial review of the

commission's final order within 30 days from the date the order
is issued.

(ii)  Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63G-
4-403, -404, and 405, and Section 32A-1-120.

R81-1-8.  Consent Calendar Procedures.
(1)  Authority.  This rule is pursuant to the commission's

authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32A-1-107(1)(b)
and (e), and the commission's authority to adjudicate violations
of Title 32A.

(2)  Purpose.  This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet

the following criteria:
(a)  Uncontested letters of admonishment where no written

objections have been received from the respondent; and
(b)  Settlement agreements except those where the

respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3)  Application of the Rule.
(a)  A consent calendar may be utilized by the commission

at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b)  Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department.  The summary shall describe the nature of the
violations and the penalties sought.

(c)(i)  The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii)  If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii)  Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d)  If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting.  The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e)  Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision.  In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting.  Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f)  All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g)  All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1)  Minimum requirements.  The department will only
approve a dispensing system which:

(a)  dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces; and

(b)  has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2)  Types of systems.  Dispensing systems may be of
various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Method of approval.
(a)  Suppliers.  Companies which manufacture, distribute,

sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state.  They shall complete the "Supplier Application for



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 22

Dispensing System Approval" form provided by the department,
which includes:  the name, model number, manufacturer and
supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b)  Licensees.  Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department.  The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a).  The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer.  Once installed, the licensee shall maintain the
dispensing system to ensure that it continues to meet the
manufacturer's specifications.  Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c)  Removal from approved list.  In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department.  The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4)  Operational restrictions.
(a)  The system must be calibrated to pour a quantity of

spirituous liquor not to exceed 1.5 ounces.
(b)  Voluntary consent is given that representatives of the

department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee.  Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area.  Any other primary spirituous liquor not in service must
remain unopened.  There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d)  The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e)  All dispensing systems and devices must
(i)  avoid an in-series hookup which would permit the

contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii)  not dispense from or utilize containers other than
original liquor bottles; and

(iii)  prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f)  Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:

(i)  a list of brands of liquor dispensed through the
dispensing system;

(ii)  the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as

electronically generated by the recording software of the
dispensing system;

(iii)  number of portions of liquor sold; and
(iv)  a comparison of the number of portions dispensed to

the number of portions sold including an explanation of any
variances.

(v)  These records must be made available for inspection
and audit by the department or law enforcement.

(h)  This rule does not prohibit the sale of pitchers of
mixed drinks as long as the pitcher contains no more than 1.5
ounces of primary spirituous liquor and no more than a total of
2.5 ounces of spirituous liquor per person to which the pitcher
is served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system.  This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j)  All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32A-1-105(45) shall

include the location of any licensed restaurant, limited
restaurant, club, or on-premise beer retailer facility or facilities
operated or managed by the same person or entity that are
located within the same building or complex.  Multiple licensed
facilities shall be termed "qualified premises" as used in this
rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(53) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32A-4-106, 32A-4-307, 32A-5-107, or 32A-10-206;

(c)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(e)  dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;
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(f)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3)  On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a)  each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a)  is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of training.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages to

a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would constitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.

(2)  Authority.  The authority for this rule is Sections 63G-
2-204 and 63A-12-104 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63G-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63G-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63G-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63G-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Complaint
Procedure.

(1)  Authority and Purpose.  This rule is promulgated
pursuant to Section 63G-3-201(3).  The commission, pursuant
to 28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and
publishes within this rule complaint procedures providing for
prompt and equitable resolution of complaints filed in
accordance with Title II of the Americans With Disabilities Act,
with the commission or the department.

(2)  No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3)  Definitions.
"ADA coordinator" means the commission's and

department's coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:  Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
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a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4)  Filing of Complaints.
(a)  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b)  The complaint shall be filed with the commission's and
department's ADA coordinator in writing or in another
accessible format suitable to the individual.

(c)  Each complaint shall:
(i)  include the individual's name and address;
(ii)  include the nature and extent of the individual's

disability;
(iii)  describe the commission's or department's alleged

discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv)  describe the action and accommodation desire; and
(v)  be signed by the individual or by his legal

representative.
(d)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5)  Investigation of Complaint.
(a)  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b)  When conducting the investigation, the ADA
coordinator may seek assistance from the commission's or
department's legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission's or
department's budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6)  Issuance of Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b)  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7)  Appeals.
(a)  The individual may appeal the decision of the ADA

coordinator by filing an appeal within five working days from
the receipt of the decision.

(b)  Appeals involving the commission shall be filed in
writing with the commission.  Appeals involving the department
shall be filed in writing with the department's executive director

or a designee other than the ADA coordinator.
(c)  The filing of an appeal shall be considered as

authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d)  The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e)  The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation.  Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion.  Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission's or department's budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f)  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g)  If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8)  Classification of records.  The record of each
complaint and appeal, and all written records produced or
received as part of the action, shall be classified as protected as
defined under Section 63G-2-305 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63G-2-302, or controlled as defined in
Section 63G-2-304.  All other information gathered as part of
the complaint record shall be classified as private information.
Only the written decision of the ADA coordinator, executive
director, or designees shall be classified as public information.

(9)  Relationship to other laws.  This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63G-4-503, and as

authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission's executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory

order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to
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the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability review;
(e)  identify the person or agency directly affected by the

statute, rule, or order;
(f)  include an address and telephone number where the

petitioner can be reached during regular work days; and
(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with department staff, the Attorney General's

Office, other government agencies, or the public; and
(v)  take any other action necessary to provide the petition

adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act generally

disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c)  any crime involving moral turpitude; or
(d) driving under the influence of alcohol or drugs on two

or more occasions within the last five years.
(2)  In the case of a partnership, corporation, or limited

liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a)  a partner;
(b)  a managing agent;
(c)  a manager;
(d)  an officer;
(e)  a director;
(f)  a stockholder who holds at least 20% of the total issued

and outstanding stock of the corporation; or
(g)  a member who owns at least 20% of the limited

liability company.
(3) As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are immoral

in themselves regardless of being punishable by law as opposed
to actions that are wrong only since they are prohibited by
statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property.  For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17.  Advertising.
(1)  Authority and General Purpose.  This rule is pursuant

to Section 32A-12-401(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32A.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or

"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(4)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(29), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5)  All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a)  May not violate any federal laws referenced in
Subparagraph (3);

(b)  May not contain any statement, design, device, or
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representation that is false or misleading;
(c)  May not contain any statement, design, device, or

representation that is obscene or indecent;
(d)  May not refer to, portray or imply illegal conduct,

illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
alcohol", or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon

character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that
appeals primarily to minors;

(iii)  placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages without charge;
(n)  May not require the purchase, sale, or consumption of

an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess, athletic
ability, social welfare, or capacity to enjoy life's activities.

(7)  Violations.  Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32A-1-
119(5), (6) and (7), and may result in the imposition of the
criminal penalty of a class B misdemeanor pursuant to 32A-12-
104 and -401.

R81-1-19.  Emergency Meetings.

(1)  Purpose.  The commission recognizes that there may
be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63G-3-201 and 32A-1-107.

(3)  Procedure.  The following procedure shall govern any
emergency meeting:

(a)  No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-207 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63G-3-201 and 32A-1-107.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices
shall be provided at least 24 hours before the meetings.
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(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21.  Beer Advertising in Event Venues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32A-1-107, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32A-12-401(4).

(2)  Purpose.
(a)  This rule establishes a "safe harbor" from

administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32A-12-603, but where the reasons
and purposes for the "tied-house" provisions do not apply.

(b)  "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns.  The thrust of the laws is to prevent two particular
dangers:  the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques.  The principle
method used to avoid these developments was the establishment
of a triple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages.  The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c)  Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32A-12-603.
The laws prohibit a beer industry member, directly or indirectly
or through an affiliate, from paying or crediting a beer retailer
for any advertising, display, or distribution service.  32A-12-
603(5).  This includes the purchase, by an industry member, of
advertising on signs, scoreboards, programs, scorecards, and the
like at ballparks, racetracks or stadiums, from the retail
concessionaire.  See 27 C.F.R. Sec.  6.53 as referenced in 32A-
12-603(5)(a).  The laws also prohibit an industry member from
making payments for advertising to a retailer association or a

display company where the resulting benefits flow to the
individual retailers.  32A-12-603(3)(b)(i)(B).

(d)  Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises.  This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like.  These facilities
have a recognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks.  Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder.  The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer
retailer.

(3)  Application of the Rule.  If the conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do no apply or are not significantly impacted.  In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive.  This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32A-12-603:

(a)  The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b)  The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c)  The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising.  The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d)  Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e)  The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time.  Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f)  The advertising space or time is available to all types
of advertisers, is not limited to any type of product, such as
beer, is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g)  The industry member may not share in the costs or
contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and
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(h)  The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4)  This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability.  This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22.  Diplomatic Embassy Shipments and Purchases.
(1)  Purpose.  The Vienna Conventions on Diplomatic and

Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes.  The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2)  Application of Rule.
(a)  Shipments.  An accredited foreign diplomatic mission

that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah.  Such products may be shipped or transported into the
state of Utah under the following conditions:

(i)  The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(ii)  Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iii)  The department shall affix the official state label to the
alcoholic beverages.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg).  Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v)  The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b)  Purchases.
(i)  Special Orders.  An accredited foreign diplomatic

mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A)  The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B)  The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C)  The product will be marked up using the department=s
standard pricing formula (less the state sales tax).

(D)  Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E)  The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(ii)  Presently Available Merchandise.  An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently
sold in the state of Utah under the following procedures:

(A)  Alcoholic beverage product purchases, other than
large quantity purchases, may be made by the embassy at any
state store.  The store shall deduct state sales tax from the
purchase price.

(B)  Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse.  The
warehouse shall deduct state sales tax from the purchase price.

(C)  The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.  Sales Restrictions on Products of Limited
Availability.

(1)  Purpose.  Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department.  When the
department perceives that customer demand for these limited
products may exceed the department=s current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department.  This rule establishes
the procedure for allocating products of limited availability.

(2)  Application of Rule.
(a)  The purchasing and wine divisions of the department

shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items.  The products shall be given a special "L Status" product
code designation.

(b)  "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand.  Their
sales to the general public and to licensees and permittees may
be restricted.  The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c)  Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

R81-1-24.  Responsible Alcohol Service Plan.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2)  Purpose.  This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3)  Definitions.
(a)  "Commission" means the Alcoholic Beverage Control

Commission.
(b)  "Department" means the Department of Alcoholic

Beverage Control.
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(c)  "Intoxication" and "intoxicated" are as defined in 32A-
1-105(28).

(d)  "Licensed Business" is a person or business entity
licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e)  "Manager" means a person chosen or appointed to
manage, direct, or administer the operations at a licensed
business.  A manager may also be a supervisor.

(f)  "Responsible Alcohol Service Plan" or "Plan" means a
written set of policies and procedures of a licensed business that
outline measures that will be taken by the business to prevent
employees of the licensed business from:

(i)  over-serving alcoholic beverages to customers;
(ii)  serving alcoholic beverages to customers who are

actually, apparently, or obviously intoxicated; and
(iii)  serving alcoholic beverages to persons under the age

of 21.
(h)  "Server" means an employee who actually makes

available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i)  "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4)  Application of Rule.
(a)(i)  The commission may direct that a licensed business

that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii)  The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b)  Any Plan at a minimum shall:
(i)  outline the policies and procedures of the licensed

business to:
(A)  prevent over-service of alcohol;
(B)  prevent service of alcohol to persons who are

intoxicated;
(C)  prevent service of alcohol to persons under the age of

21;
(D)  provide alternate transportation options for problem

customers; and
(E)  deal with hostile customers;
(ii)  require that all managers, supervisors, servers, security

personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii)  require adherence to the Plan as a condition of
employment;

(iv)  require a commitment by management to monitor
employee compliance with the Plan;

(v)  require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A)  identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B)  identifying persons under the age of 21;
(C)  discussing the legal definition of intoxication;
(D)  identifying behavioral signs of intoxication;
(E)  discussing techniques for monitoring and controlling

consumption such as:
(1)  drink counting;
(2)  slowing down alcohol service;
(3)  offering food or nonalcoholic beverages; and
(4)  cutting off alcohol service;

(F)  discussing third party or "dram shop" liability for the
unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32A-14a-101 through -105;
and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
intoxicated, or to persons who are under the age of 21.

(c)  The licensed business may choose to include in the
Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d)  The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e)  The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f)  Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(e), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g)  The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.

R81-1-25.  Sexually-Oriented Entertainers and Stage
Approvals.

(1)  Authority. This rule is pursuant to:
(a)  the police powers of the state under 32A-1-103 to

regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b)  the commission's powers and duties under 32A-1-107
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c)  32A-1-601 through -604 that prescribe the attire and
conduct of sexually-oriented entertainers in premises regulated
by the commission and require them to appear or perform only
in a tavern or social club and only upon a stage or in a
designated area approved by the commission in accordance with
commission rule.

(2)  Purpose. This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or social club where sexually-oriented entertainers
may appear or perform in a state of seminudity.

(3)  Definitions.
(a)  "Seminude", "seminudity, or "state of

seminudity"means a state of dress as defined in 32A-1- 105(54).
(b)  "Sexually-oriented entertainer" means a person defined

in 32A-1-105(55).
(4)  Application of Rule.
(a)  A sexually-oriented entertainer may appear or perform

seminude only on the premises of a tavern or social club.
(b)  A tavern or social club licensee, or an employee,

independent contractor, or agent of the licensee shall not allow:
(i)  a sexually-oriented entertainer to appear or perform

seminude except in compliance with the conditions and attire
and conduct restrictions of 32A-1-602 and -603;

(ii)  a patron to be on the stage or in the performance area
while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii)  a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c)  Stage and designated performance area requirements.
(i)  The following shall submit for commission approval a
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floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear or
perform:

(A)  an applicant for a tavern or social club license from the
commission who intends to have sexually-oriented
entertainment on the premises;

(B)  a current tavern or social club licensee of the
commission that did not have sexually-oriented entertainment on
the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

(C)  a current tavern or social club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii)  The commission may approve a stage or performance
area where sexually-oriented entertainers may perform in a state
of seminudity only if the stage or performance area:

(A)  is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the floor;

(B)  is configured so as to preclude a patron from:
(I)  touching the sexually-oriented entertainer;
(II)  placing any money or object on or within the costume

or the person of any sexually-oriented entertainer;
(III)  is configured so as to preclude a sexually-oriented

entertainer from touching a patron; and
(IV)  conforms to the requirements of any local ordinance

of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii)  The person applying for approval of a stage or
performance area shall submit with their application:

(A)  a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B)  a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C)  evidence of compliance with any such applicable local
ordinance.

R81-1-26.  Criminal History Background Checks.
(1)  Authority.  This rule is pursuant to:
(a)  the commission's powers and duties under 32A-1-107

to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b)  32A-1-111, 32A-2-101(1)(b),32A-3-103, 32A-4-103,
32A-4-203, 32A-4-304, 32A-4-403, 32A-5-103, 32A-6-103,
32A-7-103, 32A-8-103, 32A-8-503, 32A-9-103, 32A-10-203,
32A-10-303, and 32A-11-103 that prohibit certain persons who
have been convicted of certain criminal offenses from being
employed by the department or from holding or being employed
by the holder of an alcoholic beverage license, permit, or
package agency; and

(c)  32A-1-701 through 704 that allow for the department
to require criminal history background check reports on certain
individuals.

(2)  Purpose.  This rule:
(a)  establishes the circumstances under which a person

identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an

applicant for a license, permit, or package agency; and
(b)  establishes the procedures for the filing and processing

of criminal history background reports.
(3)  Application of Rule.
(a)(i)  Except to the extent provided in Subparagraphs

(3)(a)(iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
Bureau of Criminal Identification, Department of Public Safety
(hereafter "B.C.I.").

(ii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.I.").

(iii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv)  A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the
application process for a new license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v)  An applicant for a single event permit under Title 32A,
Chapter 7 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense.

(vi)  An applicant for a temporary special event beer permit
under 32A-10-301 to -306 shall not be required to submit a
fingerprint card or provide a criminal history background report
if the applicant attests that the persons identified in
Subparagraph (1)(b) have not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(vii)  An applicant for employment with benefits with the
department shall be required to submit a fingerprint card and
consent to a fingerprint criminal background check only if the
department has made the decision to offer the applicant
employment with the department.

(b)  An application that requires B.C.I. or F.B.I. criminal
history background report(s) may be included on a commission
meeting agenda, and may be considered by the commission for
issuance of a license, permit, or package agency if:

(i)  the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required B.C.I. or F.B.I. criminal
history background report(s);

(ii)  the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
applying for and holding the license, permit, or package agency;

(iii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by
the B.C.I. or F.B.I.;

(iv)  the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which a B.C.I. or an F.B.I. background check
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is required; and
(v)  the applicant stipulates in writing that if a B.C.I. or an

F.B.I. report shows a criminal conviction that would disqualify
the applicant from holding the license, permit, or package
agency, the applicant shall immediately surrender the license,
permit, or package agency to the department.

(c)  The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency
shall be valid during the period the B.C.I. or F.B.I. is processing
the criminal history report(s).

(d)  The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e)  If the required B.C.I. or F.B.I. report(s) are not
received by the department within six (6) months of the date the
license, permit, or package agency is issued by the commission,
the licensee, permittee, or package agent shall appear at the next
regular meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f)  Upon the department's receipt of the B.C.I. or F.B.I.
report(s):

(i)  if there is no disqualifying criminal history, the license,
permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(ii)  if there is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered, and
the commission may enter an order accepting the surrender, or
an order revoking the license, permit, or package agency
depending on the circumstances.

(g)  In the case of a license or permit, if the statutory
deadline for renewing the license or permit occurs before receipt
of the B.C.I. or F.B.I. report(s), the licensee or permittee may
file for renewal of the license or permit subject to meeting all of
the requirements in Subparagraphs (3)(b) through (f).

(h)  An applicant for employment with benefits with the
department that requires a B.C.I. or an F.B.I. criminal history
background report may be conditionally hired by the department
prior to receipt of the report if:

(i)  the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(ii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
B.C.I. or F.B.I.;

(iii)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from employment with the department, the
applicant shall terminate his or her employment with the
department.

R81-1-27.  Label Approvals.
(1)  Authority.  This rule is pursuant to 32A-1-806(2)(c)

and (d) and 32A-1-807 which give the commission the authority
to adopt rules necessary to fully implement certain aspects of the
Malted Beverages Act, 32A-1-801 to -809.

(2)  Purpose.
(a)  Pursuant to 32A-1-804, effective October 1, 2008, a

manufacturer may not distribute or sell in this state any malted
beverage including beer, heavy beer, and flavored malt beverage
unless the label and packaging of the beverage has been first
approved by the department.

(b)  The requirements and procedures for applying for label
and packaging approval are set forth in 32A-1-804 to -806.

(c)  This rule:
(i)  establishes administrative fees that may be assessed by

the department to process applications for the approval of malt

beverage labels and packaging;
(ii)  provides supplemental procedures for applying for and

processing label and package approvals;
(iii)  defines the meaning of certain terms in the Malted

Beverages Act; and
(iv)  establishes the format of certain words and phrases

required on the containers and packaging of certain flavored
malt beverages.

(3)  Application of Rule.
(a)  The department shall assess a fee of $30.00 made

payable to the "Department of Alcoholic Beverage Control" for
each application submitted for label and packaging approval.

(b)  A complete set of original labels for each size of
container must accompany each application for label and
packaging approval.

(i)  This includes all band, strip, front and back labels
appearing on any individual container.

(ii)  Original containers will not be accepted.
(iii)  If original labels cannot be obtained, the following

will be accepted:
(A)  color reproductions that are exact size; or
(B)  a copy of the federal certificate of label approval

(COLA) from the Department of Treasury, Tax and Trade
Bureau (Form TTB F5100.31) with the exact size label if
printed in color.

(c)  Because a heavy beer and flavored malt beverage
product may be sold only by the department to consumers and
on-premise retailers in this state, label approval for a heavy beer
or flavored malt beverage need not be applied for until the
department has decided to list the product for sale in this state.
Any listing will be contingent on label and packaging approval.

(d)  An application for approval is required for any revision
of a previously approved label.

(e)  An application for approval is required for any revision
to packaging that significantly modifies the notice that the
product is an alcoholic beverage.

(f)  An application for approval is not required for any
revision to packaging that relates to subject matter other than the
required notice that the product is an alcoholic beverage such as
temporary seasonal or promotional themes.

(g)  Pursuant to 32A-1-805(6):
(i)  the department may revoke any label and packaging

approved by the department prior to October 1, 2008, that does
not comply with the label and packaging requirements of the
Malted Beverage Act;

(ii)  the department may delist any heavy beer or flavored
malt beverage product listed by the department prior to October
1, 2008, that does not meet the label and packaging
requirements of the Malted Beverage Act;

(iii)  any heavy beer or flavored malt beverage product
listed by the department prior to October 1, 2008, that did not
receive prior label and packaging approval need not submit an
application for label and packaging approval if the label and
packaging meet the requirements of the Malted Beverage Act.

(h)  Pursuant to 32A-1-806, effective October 1, 2008, a
flavored malt beverage that is packaged in a manner that is
similar to a label or package used for a nonalcoholic beverage
must bear a prominently displayed label or a firmly affixed
sticker on the container that includes the statement "alcoholic
beverage" or "contains alcohol".  Any packaging of a flavored
malt beverage must also prominently include, either imprinted
on the packaging or imprinted on a sticker firmly affixed to the
packaging the statement "alcoholic beverage" or "contains
alcohol".  The words in the statement must appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  on the front of the container and packaging;
(iv)  in a format that is readily legible;
(v)  separate and apart from any descriptive or explanatory
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information; and
(vi)  in a type size no smaller than 3 millimeters wide and

3 millimeters high.
(i)  Pursuant to 32A-1-806, effective October 1, 2008, the

label on a flavored malt beverage container shall state the
alcohol content as a percentage of alcohol by volume or by
weight.  The alcohol content statement may not be abbreviated,
but shall use the complete words "alcohol," "volume," or
"weight".  The words in the alcohol content statement must
appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  in a format that is readily legible; and
(iv)  separate and apart from any descriptive or explanatory

information.

R81-1-28.  Special Commission Meetings - Fees.
(1)  Authority.  This rule is pursuant to 32A-1-106(9) that

gives the commission authority to hold special commission
meetings; and 32A-1-107(1) that gives the commission authority
to establish procedures for granting and denying permits and to
prescribe fees payable for permits.

(2)  Purpose.  This rule authorizes the commission to assess
an administrative fee in addition to the regular permit fee to
cover the additional administrative costs of convening a special
commission meeting to consider the application of an applicant
for a single event permit or temporary special event beer permit
who failed to timely submit the permit application to be
considered at the commission's regularly scheduled monthly
meeting.

(3)  Application of Rule.
(a)  If the commission agrees to convene a special

commission meeting to accommodate an applicant described in
Section (2), the commission shall assess an administrative fee of
$350 in addition to the regular permit fee.

(b)  The administrative fee in Section (3)(a) shall be used
to offset the costs of convening the special meeting including,
but not limited to:

(i)  department costs associated with scheduling, arranging,
and providing notice of the special meeting;

(ii)  department costs associated with any emergency or
electronic meeting held pursuant to R81-1-19 and -20;

(iii)  payment of per diem and expenses to commissioners;
and

(iv)  any other costs incurred.
(c)  The administrative fee in Section (3)(a) shall be paid

prior to the convening of the special commission meeting.
(d)  The administrative fee in Section (3)(a) is a non-

refundable fee.
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R81.  Alcoholic Beverage Control, Administration.
R81-3.  Package Agencies.
R81-3-1.  Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption.  Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility.  A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery, distillery, or
brewery that has been granted a manufacturing license by the
commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2.  Change of Location.
Any change of package agency location must be requested

in writing and approved in advance by the commission.

R81-3-3.  Bonds.
No part of any surety bond required in Section 32A-3-105,

may be withdrawn during the time the package agency contract
is in effect.  If the package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained.  Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4.  Change of Package Agent.
Pursuant to Section 32A-3-106(17), any change of the

package agent designated in the department's package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5.  Special Orders of Liquor by Public.
(1)  Purpose.  A special order product is any product not

listed on the department=s product/price list.  This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2)  Application of Rule.
(a)  Only type 2 and 3 package agencies may process

special order requests.
(b)  Any individual may place a special order at any type 2

or 3 package agency.  Special orders may be placed by groups
of individuals, organizations, or retail licensees either at a type
2 or 3 package agency or with the purchasing division of the
department.  A special order shall be processed as follows:

(i)  A special order form must be filled out and signed by
the customer for each special order product purchased.  The
package agency shall forward the form to the department's
purchasing division.

(ii)  Special orders may be ordered only by the case, not by

the bottle.  There is no handling fee on special orders.
(iii)  Customers should be advised to allow at least two

months between processing and delivery of a special order.
(iv)  Special orders for beer will be subject to availability

and according to the distributor's shipping criteria.
(v)  If a group, organization, or retail licensee places a

special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi)  A special order must include the product name and
distributor or shipper.

(vii)  The department=s special order buyer shall obtain a
retail bottle price and call the customer and/or package agent for
clearance to proceed with the order.

(viii)  When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification.  The customer
shall pay for and pick up the entire special order.  The package
agency or state store is not allowed to warehouse special
ordered products.  All merchandise must be cleared from the
system before a reorder on that special order item is allowed.

(ix)  Special orders may only be placed by customers.
Package agencies may not place a special order unrelated to a
particular customer as a means to sell unlisted products to the
general public.

(x)  Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A)  the department has the opportunity to purchase the
same product at the same price; or

(B)  the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-3-6.  Liquor Returns, Refunds and Exchanges.
(1)  Purpose.  This rule establishes guidelines for accepting

liquor returns, refunds and exchanges.
(2)  Application of Rule.
(a)  Unsaleable Product.  Unsaleable product includes

product that is spoiled, leaking, contains foreign matter, or is
otherwise defective.  The department will accept for refund or
exchange, liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i)  Returns of unsaleable merchandise are subject to
approval by the package agent to verify that the product is
indeed defective.

(ii)  The product must be returned within a reasonable time
of the date of purchase.  Discontinued products may not be
returned.  Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii)  All returned product must have the state stamp
attached to each bottle.

(iv)  No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product.  Such wines may only be
exchanged for another bottle of the same product.  Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(v)  Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(b)  Saleable Product.  Package agents are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:
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(i)  Returns of saleable merchandise are subject to approval
by the package agent.  The customer may receive a refund or
exchange of product for the return.  Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the package agent.

(ii)  Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle.  Returns of $50.00 or more shall not be accepted without
a receipt.  Therefore, it is necessary for cashiers to print a receipt
for all purchases of $50.00 or more.  Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii)  Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution.  These products can only be returned if the
package agent has personal knowledge of how they have been
handled and stored.

(iv)  If the total amount of the return is more than $500 the
package agent shall fill out a "Returned Merchandise
Acknowledgment Receipt" (LQ-45), and submit a copy to the
office.  A refund check will be processed at the office and
mailed to the customer.  Customers need to be informed that it
generally takes three to six weeks to process payment.

(v)  If the total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c)  Unreturnable Products.  The following items may not
be returned:

(i)  All limited item wines - wines that are available in very
limited quantities.

(ii)  Any products that have been chilled, over-heated, or
label-damaged.

(iii)  Outdated (not listed on the department's product/price
list) and discontinued products.

(iv)  Merchandise purchased by catering services.
(v)  Unsaleable product shall be held at the package agency

and accounted for in the same manner as breakage.
(d)  A cash register return receipt shall be completed for

each product return.  The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature.  The cashier must attach
the receipt to the cash register closing report.

R81-3-7.  Warning Sign.
All package agencies shall display in a prominent place a

"warning sign" as defined in R81-1-2.

R81-3-8.  Identification Guidelines to Purchase Liquor.
All package agencies shall accept only four forms of

identification to establish proof of age for the purchase of liquor
by customers:

(1)  A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2)  A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3)  A current valid military identification card that
includes date of birth and has a picture affixed; or

(4)  A current valid passport.
If a person's age is still in question after presenting proof of

age, the package agency may require the person to also sign a
"statement of age" form as provided in 32A-1-303.  The form

shall be filed alphabetically by the close of business day, and
shall be maintained on file for a period of three years.

R81-3-9.  Promotion and Listing of Products.
(1)  An operator or employee of a Type 1, 2, or 3 package

agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency.  An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

(2)  A package agency may not advertise alcoholic
beverages on billboards except:

(a)  a Type 1 package agency, as defined in R81-3-1, may
provide informational signs on the premises of the hotel or
resort directing persons to the location of the hotel's or resort's
Type 1 package agency;

(b)  a Type 2 package agency, as defined in R81-3-1, may
provide informational signs on the premises of its business
directing persons to the location of the Type 2 package agency
within the business; and

(c)  a Type 5 package agency, as defined in R81-3-1, may
advertise the location of the winery, distillery, or brewery and
the Type 5 package agency, and may advertise the alcoholic
beverage products produced by the winery, distillery, or brewery
and sold at the Type 5 package agency under the guidelines of
R81-1-17 for advertising alcoholic beverages.

(3)  A package agency may not display price lists in
windows or showcases visible to passersby except:

(a)  a Type 1 package agency, as defined in R81-3-1, may
provide a price list in each guest room of the hotel or resort
containing the code, number, brand, size and price of each item
it carries for sale at the Type 1 package agency;

(b)  a Type 4 package agency, as defined in R81-3-1, may
provide a price list of the code number, brand, size, and price of
each item it carries for sale to the tenants or occupants of the
specific leased, rented, or licensed rooms within the facility; and

(c)  a Type 5 package agency, as defined in R81-3-1, may
provide a price list on the premises of the winery, distillery, or
brewery, authorized tasting room, and at the entrance of the
Type 5 package agency of the code, number, brand, size, and
price of each liquor item it carries for sale at the Type 5 package
agency.

R81-3-10.  Non-Consignment Inventory.
Type 1, 4 and 5 package agencies shall be on a non-

consignment inventory status where the agency owns the
inventory.

R81-3-11.  Application.
An application for a package agency shall be included in

the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department.  No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12.  Evaluation Guidelines of Package Agencies.
Type 2 and 3 package agencies shall:
(1)  serve a population of at least 6,000 people comprised

of both permanent residents and tourists;
(2)  not be established or maintained within a one mile

radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3)  maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.
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R81-3-13.  Operational Restrictions.
(1)  Hours of Operation.
(a)  Type 1, 2, and 5 package agencies may operate from

10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department.  Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b)  Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c)  Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday.  However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d)  Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e)(i)  A package agency shall not operate on a Sunday or
legal holiday except to the extent authorized by 32A-3-106(9)
which allows the following to operate on a Sunday or legal
holiday:

(A)  a package agency located in certain licensed wineries;
and

(B)  a package agency held by a resort licensee that does
not sell liquor in a manner similar to a state store which includes
a Type 1, 4, and 5 package agency.

(ii)  If a legal holiday falls on a Sunday, the following
Monday will be observed as the holiday by a Type 2 and 3
package agency.

(2)  Size of Outlet.  The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3)  Inventory Size.  Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4)  Access to General Public.  Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5)  Purchase of Inventory.  All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14.  Type 5 Package Agencies.
(1)  Purpose.  A type 5 package agency is for the limited

purpose of allowing a winery, distillery, or brewery to sell at its
manufacturing location the packaged liquor product it actually
produces to the general public for off-premise consumption.
This rule establishes guidelines and procedures for type 5
package agencies.

(2)  Application of Rule.
(a)  The package agency must be located on the winery,

distillery, or brewery premises at a location approved by the
commission.

(b)  The package agency may only sell products produced
at the winery, distillery, or brewery, and may not carry the
products of other alcoholic beverage manufacturers.

(c)  The product produced by the winery, distillery, or
brewery and sold in the type 5 package agency need not be
shipped from the winery, distillery, or brewery to the department
warehouse and then back to the package agency.  The bottles for
sale may be moved directly from the manufacturer's storage area

to the package agency provided that proper record-keeping is
maintained on forms provided by the department.  Records
required by the department shall be kept current and available
to the department for auditing purposes.  Records must be
maintained for at least three years.  The package agency shall
submit to the department a completed monthly sales report form
which specifies the variety and number of bottles sold from the
package agency.  This report must be submitted to the
department within the first five working days of the month.  A
club or restaurant purchases form must be filled out for every
licensee purchase.

(d)  Direct deliveries to licensees are prohibited.  Products
must be purchased and picked up by the licensees or their
designated agents at the Type 5 package agency.

(e)  The type 5 package agency shall follow the same laws,
rules, policies, and procedures applicable to other package
agencies as to the retail price of products.

(f)  The days and hours of sale of the type 5 package
agency shall be in accordance with 32A-3-106(10).

R81-3-15.  Refusal of Service.
An employee of the package agency may refuse to sell

liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws.  The employee may also
detain the person and hold the person's form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-3-16.  Minors on Premises.
No person under the age of 21 years may enter a package

agency unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older.  Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the package agency.

R81-3-17.  Consignment Inventory Package Agencies.
(1)  Purpose.  At the discretion of the department, liquor

may be provided by the department to a Type 2 and Type 3
package agency for sale on consignment pursuant to 32A-3-
106(2)(b).  This rule provides the procedures for such
consignment sales.

(2)  Application of the Rule.
(a)  Consignment Inventory.
(i)  The initial amount of consignment inventory furnished

to the package agency shall be established by the department's
regional manager assigned to the package agency.

(ii)  The consignment inventory amount shall be posted to
the department's accounting system as "Consignment Inventory
Account."

(iii)  The consignment inventory amount shall be stated in
the department's contract with the package agency.

(iv)  Any adjustment to the consignment inventory amount
shall be done through the use of a transfer, authorization, or
payment of money.  A copy of the transfer, adjusting
authorization, or evidence of payment shall be included in the
package agency's file.

(v)  The consignment inventory amount may be adjusted
from time to time based on the package agency's monthly
average sales.  Any adjustment shall be made by a properly
executed amendment to the department's contract with the
package agency.

(b)  Payments.
(i)  After receipt of a shipment of merchandise, the package

agent shall submit a check to the department within 30 days of
the authorization/transfer date.

(ii)  The check shall be annotated with the authorization,
transfer and credit memo numbers to which it applies as follows:
Authorization(s) + or - transfers - credit memos = check.
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(iii)  All delivery discrepancies shall be resolved
immediately by contacting the department's warehouse shipping
manager.  Payment shall be made on all authorizations/transfers
by their due date whether or not any discrepancies have been
resolved.

(iv)  Any returned checks to the department from a package
agent is grounds to require the package agent to provide a
certified check to pay for future shipments.

(v)  If a check for an authorization is not received by the
department within 30 days of its due date, the department may
assess the legal rate of interest on the amount owed, or may
terminate the contract with the package agent and close the
package agency.

(c)  Transfers.
(i)  Transfers (+ or -) shall be adjusted to the package

agency's next payment due the department.
(ii)  Transfer in will add to the amount owed to the

department on the next check due to the department.
(iii)  Transfer out will subtract from the amount owed to the

department on the next check due to the department.
(d)  Audits.
(i)  Any package agency that is on a consignment contract

shall keep a daily log of sales.
(ii)  The regional manager shall audit the package agency

at least once every six months.
(iii)  The package agency is subject to a department audit

at any time.

R81-3-18.  Type 4 Package Agency Room Service - Mini-
Bottle/187 ml Wine Sales.

(1)  Purpose.  Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission.  The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by Type 4 package
agencies located in hotels and resorts.  The following conditions
are imposed to ensure that these smaller bottle sales are limited
to patrons of sleeping rooms, and are not offered to the general
public.

(2)  Application of Rule.
(a)  The department will not maintain a regular inventory

of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from a Type 4 package
agency.  Special orders may be placed with the department's
purchasing division, any state store, or any Type 2 or 3 package
agency.

(b)  The Type 4 package agency must order in full case lots,
and all sales are final.

(c)  If the hotel/resort has a Type 1 package agency with
Type 4 privileges, the smaller bottle sized products must be
stored in a secure area separate from the Type 1 agency
inventory.

(d)  Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other purposes, or be
sold to the general public.

(e)  Failure of the Type 4 package agency to strictly adhere
to the provisions of this rule is grounds for the department to
terminate its contract with the Type 4 package agency.

R81-3-19.  Credit Cards.
(1)  Purpose.  This rule explains the procedures to be

followed by consignment package agents in accepting credit
cards for the purchase of alcoholic beverages.

(2)  Application of Rule.
(a)  Licensee purchases may not be paid by credit card.

The department will accept only checks and cash from licensees.
(b)  Refunds, or exchanges of products of unequal value,

will be handled by crediting the customer's credit card account.
The cash register must be balanced by doing a return at the
register.

(c)  The cashier shall examine the security features of the
card such as signatures, account numbers, expiration date,
hologram, etc., before accepting any card.

(d)  No sale may be made without the credit card.  Merely
having the credit card number available is not acceptable.

(e)  All credit cards must be signed by the card holder.
(f)  Customers may not use another person's credit card,

including their spouse's card.
(g)  Credit card receipts contain confidential information

that needs to be safeguarded.  Cashiers should not throw them
in the trash.  Consignment package agents and their employees
should consult their regional manager concerning proper storage
and disposal of such receipts.

(h)  If for any reason the credit card cannot be scanned, the
credit card number should be hand keyed into the credit card
machine keyboard.  An imprinted copy of the credit card must
then be made.  The imprinted copy must be signed by the card
holder.

KEY:  alcoholic beverages
June 24, 2009 32A-1-107
Notice of Continuation September 6, 200362A-3-106(9)(c)(ii)
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R81.  Alcoholic Beverage Control, Administration.
R81-4A.  Restaurant Liquor Licenses.
R81-4A-1.  Licensing.

(1)  Restaurant liquor licenses are issued to persons as
defined in Section 32A-1-105(44).  Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-4-102(3), 32A-4-103, and 32A-4-106(25).

(2)  A restaurant liquor licensee that wishes to operate the
same licensed premises under the operational restrictions of an
on-premise beer retailer during certain designated periods of the
day or night, must apply for and be issued a separate on-premise
beer retailer license subject to the following:

(a)  The same restaurant licensee must separately apply for
a state on-premise beer retailer license pursuant to the
requirements of Sections 32A-10-202, -203, and -205.

(b)  Licensees applying for dually licensed premises must
notify the department of the time periods under which each
license will be operational at the time application is made.
Changes must be requested in writing and approved in advance
by the department.  Licensees may operate sequentially under
either license, but not concurrently.

(c)  Restaurant liquor licensees holding a separate on-
premise beer retailer license must operate in accordance with
32A-10-206 and R81-10 during the hours the on-premise beer
retailer license is active.

(d)  Liquor storage areas on the restaurant premises shall be
deemed to remain on the floor plan of the restaurant premises
and shall be kept locked during the hours the on-premise beer
retailer license is active.

R81-4A-2.  Application.
(1)  Except as provided in Subsection (2), a license

application shall be included in the agenda of the monthly
commission meeting for consideration for issuance of a
restaurant license when the requirements of Sections 32A-4-102,
-103, and -105 have been met, a completed application has been
received by the department, and the restaurant premises have
been inspected by the department.

(2)  Subsection (1) does not preclude the commission from
considering an application for a conditional restaurant license
under the terms and conditions of 32A-1-107(5).

R81-4A-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-4-105, may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-4A-4.  Insurance.
Public liability and dram shop insurance coverage required

in Section 32A-4-102(1)(h) and (i) must remain in force during
the time the license is in effect.  Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-4A-5.  Restaurant Liquor Licensee Liquor Order and
Return Procedures.

The following procedures shall be followed when a
restaurant liquor licensee orders liquor from or returns liquor to
any state liquor store, package agency, or department satellite
warehouse:

(1)  The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order.  The

licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee=s order.  The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2)  The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up.  When
the order is complete, the licensee will be notified by phone and
given the total cost of the order.  The licensee may pay for the
product in cash, company check or cashier=s check.

(3)  The licensee or the licensee=s designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a)  Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i)  the bottle has not been opened;
(ii)  the seal remains intact;
(iii)  the label remains intact; and
(iv)  upon a showing of the original cash register receipt.
(b)  A restocking fee of 10% shall be assessed on the entire

amount on any returned spirituous liquor order that exceeds
$1,000.  All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b)  Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-4A-6.  Restaurant Liquor Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with

Section 32A-4-106(9).  However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-4A-7.  Sale and Purchase of Alcoholic Beverages.
(1)  Alcoholic beverages (including light beer) must be

sold in connection with an order for food placed and paid for by
a patron.  An order for food may not include food items
gratuitously provided by the restaurant to patrons.  A patron
may pay for an alcoholic beverage at the time of purchase, or, at
the discretion of both the licensee and the patron, the price
charged may be added to the patron's tab, provided that a
written beverage tab, as provided in Section 32A-4-106(26),
shall be commenced upon the patron's first purchase and shall
be maintained by the restaurant during the course of the patron's
stay at the restaurant regardless of where the patron orders and
consumes an alcoholic beverage.

(2)  The restaurant shall maintain at least 70% of its total
business from the sale of food pursuant to Section 32A-4-
106(23).

(a)  The restaurant shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups, and food.  These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(b)  If any inspection or audit discloses that the sales of
food are less than 70% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately suspended by the
commission.  Any suspension shall remain in effect until the
licensee is able to prove to the satisfaction of the commission
that in the future, the sales of food will meet or exceed 70%.
Failure of the licensee to provide satisfactory proof of the
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required food percentage within three months of the date the
license was suspended, shall result in the revocation of the
license.

(3)  Liquor dispensing shall be in accordance with Section
32A-4-106; Section R81-1-9 (Liquor Dispensing Systems), and
Section R81-1-11 (Multiple Licensed Facility Storage and
Service) of these rules.

R81-4A-8.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing system,

liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the restaurant as approved by the
department.

R81-4A-9.  Alcoholic Product Flavoring.
Restaurant liquor licensees may use alcoholic products as

flavoring subject to the following guidelines:
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the
restaurant liquor license.  Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2)  No restaurant employee under the age of 21 years may
handle alcoholic product flavorings.

R81-4A-10.  Table, Counter, and "Grandfathered Bar
Structure" Service.

(1)  A wine service may be performed by the server at the
patron's table, counter, or "grandfathered bar structure" for wine
either purchased at the restaurant or carried in by a patron.  The
wine may be opened and poured by the server.

(2)  Beer and heavy beer, if in sealed containers, may be
opened and poured by the server at the patron's table, counter,
or "grandfathered bar structure".

R81-4A-11.  Consumption at Patron's Table, Counter, and
"Grandfathered Bar Structure".

(1)  A patron's table, counter, or "grandfathered bar
structure" may be located in waiting, patio, garden and dining
areas previously approved by the department.

(2)  Consumption of any alcoholic beverage must be within
a reasonable proximity of a patron's table, counter, or
"grandfathered bar structure so as to ensure that the server can
maintain a written beverage tab on the amount of alcoholic
beverages consumed.

R81-4A-12.  Menus; Price Lists.
(1)  Contents of Alcoholic Beverage Menu.
(a)  Each licensee shall have readily available for its

patrons a printed alcoholic beverage price list, or menu
containing current prices of all mixed drinks, wine, beer, and
heavy beer.  This list shall include any charges for the service of
packaged wines or heavy beer.

(b)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and it
meets the requirements of this rule.

(c)  Customers shall be notified of the price charged for any
packaged wine or heavy beer and any service charges for the
supply of glasses, chilling, or wine service.

(d)  A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-4A-13.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than

3/8 inch high.  The identification badge must be worn on the
front portion of the employee's body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-4A-14.  Brownbagging.
When private social functions or privately hosted events,

as defined in 32A-1-105(47), are held on the premises of a
licensed restaurant, the proprietor may, in his or her discretion,
allow members of the private group to bring onto the restaurant
premises, their own alcoholic beverages under the following
circumstances:

(1)  When the entire restaurant is closed to the general
public for the private function or event, or

(2)  When an entire room or area within the restaurant such
as a private banquet room is closed to the general public for the
private function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
public patrons of the restaurant.

R81-4A-15.  Grandfathered Bar Structures.
(1)  Authority and Purpose.
(a)  This rule is pursuant to 32A-4-106(7)(a)(i) which

provides that:
(i)  a bar structure, as defined in 32A-1-105(4), located in

a currently licensed restaurant as of May 11, 2009, may be
"grandfathered" to allow alcoholic beverages to continue to be
stored or dispensed at the bar structure, and in some instances
to be served to an adult patron seated at the bar structure;

(ii)  a bar structure in a restaurant that is not operational as
of May 12, 2009, may be similarly "grandfathered" if, as of May
12, 2009:

(A)  a person has applied for a restaurant license from the
commission;

(B)  the person is "actively engaged in the construction of
the restaurant" as defined by commission rule; and

(C)  the person is granted a restaurant liquor license by the
commission no later than December 31, 2009.

(b)  This rule is also pursuant to 32A-4-106(7)(a)(ii) which
provides that:

(i)  a "grandfathered bar structure" is no longer
"grandfathered" once the restaurant "remodels the grandfathered
bar structure"; and

(ii)  the commission shall define by rule what is meant by
"remodels the grandfathered bar structure".

(2)  Application of Rule.
(a)  "Actively engaged in the construction of the restaurant"

for purposes of 32A-4-106(7)(a)(i)(B)(I)(Bb) and 32A-4-
106(7)(a)(ii) means that:

(i)  a building permit has been obtained to build the
restaurant; and

(ii)  a construction contract has been executed and the
contract includes an estimated date that the restaurant will be
completed; or

(iii)  work has commenced by the applicant on the
construction of the restaurant and a good faith effort is made to
complete the construction in a timely manner.

(b)  "remodels the grandfathered bar structure" for
purposes of 32A-4-106(7)(a)(ii) means that:

(i)  the grandfathered bar structure has been altered or
reconfigured to:

(A)  extend the length of the existing structure to increase
its seating capacity; or

(B)  increase the visibility of the storage or dispensing area
to restaurant patrons.

(c)  "remodels the grandfathered bar structure" does not:
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(i)  preclude making cosmetic changes or enhancements to
the existing structure such as painting, staining, tiling, or
otherwise refinishing the bar structure;

(ii)  preclude locating coolers, sinks, plumbing, cooling or
electrical equipment to an existing structure; or

(iii)  preclude utilizing existing space at the existing bar
structure to add additional seating.

(d)  Pursuant to 32A-4-106(6), the licensee must first apply
for and receive approval from the department for a change of
location where alcohol is stored, served, and sold other than
what was originally designated in the licensee's application for
the license.  Thus, any modification of the alcoholic beverage
storage and dispensing area at a "grandfathered bar structure"
must first be reviewed and approved by the department to
determine whether it is:

(i)  an acceptable use of an existing bar structure; or
(ii)  a remodel of a "grandfathered bar structure".

KEY:  alcoholic beverages
June 24, 2009 32A-1-107
Notice of Continuation Septemb32erA 6-4, -2100066(7)(a)(i)(B)(I)(Bb)

32A-4-106(7)(a)(ii)
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R81.  Alcoholic Beverage Control, Administration.
R81-4C.  Limited Restaurant Licenses.
R81-4C-1.  Licensing.

Limited restaurant licenses are issued to persons as defined
in Section 32A-1-105(44).  Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-4-303(3), 32A-4-304, and 32A-4-307(25).

R81-4C-2.  Application.
(1)  Except as provided in Subsection (2), a license

application shall be included in the agenda of the monthly
commission meeting for consideration for issuance of a limited
restaurant license when the requirements of Sections 32A-4-303,
-304, and -306 have been met, a completed application has been
received by the department, and the limited restaurant premises
have been inspected by the department.

(2)  Subsection (1) does not preclude the commission from
considering an application for a conditional limited restaurant
license under the terms and conditions of 32A-1-107(5).

R81-4C-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-4-306, may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-4C-4.  Insurance.
Public liability and dram shop insurance coverage required

in Section 32A-4-303(1)(h) and (i) must remain in force during
the time the license is in effect.  Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-4C-5.  Limited Restaurant Licensee Wine and Heavy
Beer Order and Return Procedures.

The following procedures shall be followed when a limited
restaurant licensee orders wine or heavy beer from or returns
wine or heavy beer to any state liquor store, package agency, or
department satellite warehouse:

(1)  The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order.  The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee's order.  The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2)  The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up.  When
the order is complete, the licensee will be notified by phone and
given the total cost of the order.  The licensee may pay for the
product in cash, company check or cashier's check.

(3)  The licensee or the licensee's designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)  Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-4C-6.  Limited Restaurant Licensee Operating Hours.
Allowable hours of wine and heavy beer sales shall be in

accordance with Section 32A-4-307(9)(a).  However, the
licensee may open the wine and heavy beer storage area during
hours otherwise prohibited for the limited purpose of inventory,
restocking, repair, and cleaning.

R81-4C-7.  Sale and Purchase of Alcoholic Beverages.
(1)  Alcoholic beverages (including beer) must be sold in

connection with an order for food placed and paid for by a
patron.  An order for food may not include food items
gratuitously provided by the limited restaurant to patrons.  A
patron may pay for an alcoholic beverage at the time of
purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron's tab,
provided that a written beverage tab, as provided in Section
32A-4-307(26), shall be commenced upon the patron's first
purchase and shall be maintained by the limited restaurant
during the course of the patron's stay at the limited restaurant
regardless of where the patron orders and consumes an alcoholic
beverage.

(2)  The limited restaurant shall maintain at least 70% of its
total business from the sale of food pursuant to Section 32A-4-
307(23).

(a)  The limited restaurant shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
wine, and food.  These shall be available for inspection and
audit by representatives of the department, and maintained for
a period of three years.

(b)  If any inspection or audit discloses that the sales of
food are less than 70% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately suspended by the
commission.  Any suspension shall remain in effect until the
licensee is able to prove to the satisfaction of the commission
that in the future, the sales of food will meet or exceed 70%.
Failure of the licensee to provide satisfactory proof of the
required food percentage within three months of the date the
license was suspended, shall result in the revocation of the
license.

(3)  Wine dispensing shall be in accordance with Section
32A-4-307; and R81-1-11 (Multiple-Licensed Facility Storage
and Service) of these rules.

R81-4C-8.  Alcoholic Product Flavoring.
(1)  Limited restaurant licensees may use alcoholic product

flavorings including spirituous liquor products in the
preparation of food items and desserts at any time if plainly and
conspicuously labeled "cooking flavoring".

(2)  No limited restaurant employee under the age of 21
years may handle alcoholic product flavorings.

R81-4C-9.  Table, Counter, and "Grandfathered Bar
Structure" Service.

(1)  A wine service may be performed by the server at the
patron's table, counter, or "grandfathered bar structure" for wine
either purchased at the limited restaurant or carried in by a
patron.  The wine may be opened and poured by the server.

(2)  Beer and heavy beer, if in sealed containers, may be
opened and poured by the server at the patron's table, counter,
or "grandfathered bar structure".

R81-4C-10.  Consumption at Patron's Table, Counter, and
Grandfathered Bar Structure".

(1)  A patron's table, counter, or "grandfathered bar
structure" may be located in waiting, patio, garden and dining
areas previously approved by the department.

(2)  Consumption of any alcoholic beverage must be within
a reasonable proximity of a patron's table, counter, or
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"grandfathered bar structure" so as to ensure that the server can
maintain a written beverage tab on the amount of alcoholic
beverages consumed.

R81-4C-11.  Menus; Price Lists.
(1)  Contents of Alcoholic Beverage Menu.
(a)  Each limited restaurant licensee shall have readily

available for its patrons a printed alcoholic beverage price list,
or menu containing current prices of all wine, heavy beer, and
beer.  This list shall include any charges for the service of
packaged wines or heavy beer.

(b)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and it
meets the requirements of this rule.

(c)  Customers shall be notified of the price charged for any
packaged wine or heavy beer and any service charges for the
supply of glasses, chilling, or wine service.

(d)  A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-4C-12.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee's body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-4C-13.  Grandfathered Bar Structures.
(1)  Authority and Purpose.
(a)  This rule is pursuant to 32A-4-307(7)(a)(i) which

provides that:
(i)  a bar structure, as defined in 32A-1-105(4), located in

a currently licensed limited restaurant as of May 11, 2009, may
be "grandfathered" to allow alcoholic beverages to continue to
be stored or dispensed at the bar structure, and in some instances
to be served to an adult patron seated at the bar structure;

(ii)  a bar structure in a limited restaurant that is not
operational as of May 12, 2009, may be similarly
"grandfathered" if, as of May 12, 2009:

(A)  a person has applied for a limited restaurant license
from the commission;

(B)  the person is "actively engaged in the construction of
the restaurant" as defined by commission rule; and

(C)  the person is granted a limited restaurant liquor license
by the commission no later than December 31, 2009.

(b)  This rule is also pursuant to 32A-4-307(7)(a)(ii) which
provides that:

(i)  a "grandfathered bar structure" is no longer
"grandfathered" once the limited restaurant "remodels the
grandfathered bar structure"; and

(ii)  the commission shall define by rule what is meant by
"remodels the grandfathered bar structure".

(2)  Application of Rule.
(a)  "Actively engaged in the construction of the restaurant"

for purposes of 32A-4-307(7)(a)(i)(B)(I)(Bb) and 32A-4-
307(7)(a)(ii) means that:

(i)  a building permit has been obtained to build the
restaurant; and

(ii)  a construction contract has been executed and the
contract includes an estimated date that the restaurant will be
completed; or

(iii)  work has commenced by the applicant on the

construction of the restaurant and a good faith effort is made to
complete the construction in a timely manner.

(b)  "remodels the grandfathered bar structure" for
purposes of 32A-4-307(7)(a)(ii) means that:

(i)  the grandfathered bar structure has been altered or
reconfigured to:

(A)  extend the length of the existing structure to increase
its seating capacity; or

(B)  increase the visibility of the storage or dispensing area
to restaurant patrons.

(c)  "remodels the grandfathered bar structure" does not:
(i)  preclude making cosmetic changes or enhancements to

the existing structure such as painting, staining, tiling, or
otherwise refinishing the bar structure;

(ii)  preclude locating coolers, sinks, plumbing, cooling or
electrical equipment to an existing structure; or

(iii)  preclude utilizing existing space at the existing bar
structure to add additional seating.

(d)  Pursuant to 32A-4-307(6), the licensee must first apply
for and receive approval from the department for a change of
location where alcohol is stored, served, and sold other than
what was originally designated in the licensee's application for
the license.  Thus, any modification of the alcoholic beverage
storage and dispensing area at a "grandfathered bar structure"
must first be reviewed and approved by the department to
determine whether it is:

(i)  an acceptable use of an existing bar structure; or
(ii)  a remodel of a "grandfathered bar structure".

KEY:  alcoholic beverages
June 24, 2009 32A-1-107
Notice of Continuation July 313, 22A00-84-307(7)(a)(i)(B)(I)(Bb)

32A-4-407(7)(a)(ii)
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R81.  Alcoholic Beverage Control, Administration.
R81-4D.  On-Premise Banquet License.
R81-4D-1.  Licensing.

(1)  An on-premise banquet license may be issued only to
a hotel, resort facility, sports center or convention center as
defined in this rule.

(a)  "Hotel" is a commercial lodging establishment:
(i)  that offers temporary sleeping accommodations for

compensation;
(ii)  that is capable of hosting conventions, conferences,

and food and beverage functions under a banquet contract;
(iii)  that has adequate kitchen or culinary facilities on the

premises of the hotel to provide complete meals; and
(iv)  that has at least 1000 square feet of function space

consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 75 people, provided that in cities of the third,
fourth or fifth class, unincorporated areas of a county, and
towns, the commission shall have the authority to waive the
minimum function space size requirements.

(b)  "Resort facility" is a publicly or privately owned or
operated commercial recreational facility or area:

(i)  that is designed primarily to attract and accommodate
people to a recreational or sporting environment;

(ii)  that is capable of hosting conventions, conferences,
and food and beverage functions under a banquet contract;

(iii) that has adequate kitchen or culinary facilities on the
premises of the resort to provide complete meals; and

(iv)  that has at least 1500 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 100 people, provided that in cities of the third,
fourth, or fifth class, unincorporated areas of a county, and
towns, the commission shall have the authority to waive the
minimum function space size requirements.

(c)  "Sports center" is a publicly or privately owned or
operated facility:

(i)  that is designed primarily to attract people to and
accommodate people at sporting events;

(ii)  that has a fixed seating capacity for more than 2,000
persons;

(iii)  that is capable of hosting conventions, conferences,
and food and beverage functions under a banquet contract;

(iv)  that has adequate kitchen or culinary facilities on the
premises of the sports center to provide complete meals; and

(v)  that has at least 2500 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 100 people, provided that in cities of the third,
fourth, or fifth class, unincorporated areas of a county, and
towns, the commission shall have the authority to waive the
minimum function space size requirements.

(d)  "Convention center" is a publicly or privately owned
or operated facility:

(i)  the primary business or function of which is to host
conventions, conferences, and food and beverage functions
under a banquet contract;

(ii)  that has adequate kitchen or culinary facilities on the
premises of the convention center to provide complete meals;

(iii)  that is in total at least 30,000 square feet unless the
facility is a "grandfathered facility" under 32A-4-401(8); and

(iv) that has at least 3000 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 100 people, provided that in cities of the third,
fourth, or fifth class, unincorporated counties, and towns, the
commission shall have the authority to waive the minimum
function space size requirements.

(2)(a)  A "banquet contract" as used in this rule means an

agreement between an on-premise banquet licensee and a host
of a banquet to provide alcoholic beverage services at a meal,
reception, or other private banquet function at a defined location
on a specific date and time for a pre-arranged, guaranteed
number of attendees at a negotiated price.

(b)  Each "banquet contract" shall:
(i)  clearly define the location of the private banquet

function;
(ii)  require that the private banquet function be separate

from other areas of the facility that are open to the general
public; and

(iii)  require signage at or near the entrance to the private
banquet function to indicate that the location has been reserved
for a specific group.

(3)  On-premise banquet licenses are issued to persons as
defined in Section 32A-1-105(44).  Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-4-402(4), 32A-4-403, and 32A-4-406(24).

R81-4D-2.  Application.
(1)  A license application shall be included in the agenda

of the monthly commission meeting for consideration for
issuance of an on-premise banquet license when the
requirements of Sections 32A-4-402, -403, and -405 have been
met, a completed application has been received by the
department, and the on-premise banquet premises have been
inspected by the department.

(2)(a)  The application shall include a floor plan showing
the locations of function space in or on the applicant's business
premises that may be reserved for private banquet functions
where alcoholic beverages may be stored, sold or served, and
consumed.  Hotels shall also indicate the number of sleeping
rooms where room service will be provided and include a
sample floor plan of a guest room level.  No application will be
accepted that merely designates the entire hotel, resort, sports
center or convention center facility as the proposed licensed
premises.

(b)  Pursuant to 32A-4-402(2) and 32A-4-406(4) after an
on-premise banquet license has been issued, the licensee may
apply to the department for approval of additional locations in
or on the premises of the hotel, resort, sports center or
convention center that were not included in the licensee's
original application.  The additional locations must:

(i)  be clearly defined;
(ii)  be configured to ensure separation between any private

banquet function and other areas of the facility that are open to
the general public; and

(iii)  be configured to ensure compliance with all
operational restrictions with respect to the sale, storage, and
consumption of alcoholic beverages required by 32A-4-406.

R81-4D-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-4-405, may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-4D-4.  Insurance.
Public liability and dram shop insurance coverage required

in Section 32A-4-402(1)(a)(ix) must remain in force during the
time the license is in effect.  Failure of the licensee to maintain
the required insurance coverage may result in a suspension or
revocation of the license by the commission.



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 43

R81-4D-5.  On-Premise Banquet Licensee Liquor Order and
Return Procedures.

The following procedures shall be followed when an on-
premise banquet licensee orders liquor from or returns liquor to
any state liquor store, package agency, or department satellite
warehouse:

(1)  The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order.  The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee=s order.  The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2)  The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up.  When
the order is complete, the licensee will be notified by phone and
given the total cost of the order.  The licensee may pay for the
product in cash, company check or cashier=s check.

(3)  The licensee or the licensee=s designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a)  Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i)  the bottle has not been opened;
(ii)  the seal remains intact;
(iii)  the label remains intact; and
(iv) upon a showing of the original cash register receipt.
(b)  A restocking fee of 10% shall be assessed on the entire

amount on any returned spirituous liquor order that exceeds
$1,000.  All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b)  Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-4D-6.  On-Premise Banquet Licensee Operating Hours.
Allowable hours of alcoholic beverage sales shall be in

accordance with Section 32A-4-406(7).  However, the licensee
may open the alcoholic beverage storage area during hours
otherwise prohibited for the limited purpose of inventory,
restocking, repair, and cleaning.

R81-4D-7.  Sale and Purchase of Alcoholic Beverages.
Liquor dispensing shall be in accordance with Section

32A-4-406; and Section R81-1-9 (Liquor Dispensing Systems)
of these rules.

R81-4D-8.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing system,

liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the on-premise banquet licensee as
approved by the department.

R81-4D-9.  Alcoholic Product Flavoring.
On-premise banquet licensees may use alcoholic products

as flavoring subject to the following guidelines:
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the on-
premise banquet license.  Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2)  No on-premise banquet licensee employee under the
age of 21 years may handle alcoholic product flavorings.

R81-4D-11.  Menus; Price Lists.
(1)  An on-premise banquet licensee shall have readily

available for any host of a contracted banquet a printed
alcoholic beverage price list, or menu containing prices of all
mixed drinks, wine, beer, and heavy beer.  This list shall include
any charges for the service of packaged wines or heavy beer.

(2)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and it
meets the requirements of this rule.

(3)  Any host of a contracted banquet shall be notified of
the price charged for any packaged wine or heavy beer and any
service charges for the supply of glasses, chilling, or wine
service.

(4)  The on-premise banquet licensee or an employee of the
licensee may not misrepresent the price of any alcoholic
beverage that is sold or offered for sale on the licensed
premises.

R81-4D-12.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee's body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-4D-13.  On-Premise Banquet License Room Service -
Mini-Bottle/187 ml Wine Sales.

(1)  Purpose.  Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission.  The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by on-premise banquet
licensees located in hotels and resorts.  The following
conditions are imposed to ensure that these smaller bottle sales
are limited to patrons of sleeping rooms, and are not offered to
the general public.

(2)  Application of Rule.
(a)  The department will not maintain a regular inventory

of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from an on-premise
banquet licensee.  Special orders may be placed with the
department=s purchasing division, any state store, or any Type
2 or 3 package agency.

(b)  The on-premise banquet licensee must order in full
case lots, and all sales are final.

(c)  Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other banquet
catering services, or be sold to the general public.

(d)  Failure of the on-premise banquet licensee to strictly
adhere to the provisions of this rule is grounds for the
department to take disciplinary action against the on-premise
banquet licensee.

R81-4D-14.  Reporting Requirement.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
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management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored, and pursuant to 32A-
4-406(21).

(2)  Purpose.  This rule implements the requirement of
32A-4-406(21) that requires the commission to provide by rule
procedures for on-premise banquet licensees to report scheduled
banquet events to the department to allow random inspections
of banquets by authorized representatives of the commission, the
department, or by law enforcement officers to monitor
compliance with the alcoholic beverage control laws.

(3)  Application of the Rule.
(a)  An on-premise banquet licensee shall file with the

department at the beginning of each quarter a report containing
advance notice of events or functions that have been scheduled
as of the reporting date for that quarter to be held under a
banquet contract as defined in R81-4D-1.

(b)  The quarterly reports are due on or before January 1,
April 1, July 1, and October 1 of each year and may be hand-
delivered or submitted by mail or electronically.

(c)  Each report shall include the name and specific
location of each event.

(d)  The department shall make copies of the reports
available to a commissioner, authorized representative of the
department, and any law enforcement officer upon request to be
used for the purpose stated in Section (2).

(e)  The department shall retain a copy of each report until
the end of each reporting quarter.

(f)  Because any report filed under this rule contains
commercial information, the disclosure of which could
reasonably be expected to result in unfair competitive injury to
the licensee submitting the information, and the licensee
submitting the information has a greater interest in prohibiting
access than the public in obtaining access to the report:

(i)  any report filed shall be deemed to include a claim of
business confidentiality, and a request that the report be
classified as protected pursuant to 63G-2-305 and -309;

(ii)  any report filed shall be classified by the department as
protected pursuant to 63G-2-305; and

(iii)  any report filed shall be used by the department and
law enforcement only for the purposes stated in this rule.

(g)  Failure of an on-premise banquet licensee to timely file
the quarterly reports may result in disciplinary action pursuant
to 32A-1-119, 32A-4-406, and R81-1-6 and -7.

KEY:  alcoholic beverages
June 24, 2009 32A-1-107
Notice of Continuation July 31, 2008
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R81.  Alcoholic Beverage Control, Administration.
R81-5.  Private Clubs.
R81-5-1.  Licensing.

(1)  Club liquor licenses are issued to persons as defined in
Section 32A-1-105(44).  Any contemplated action or transaction
that may alter the organizational structure or ownership interest
of the person to whom the license is issued must be submitted
to the department for approval prior to consummation of any
such action to ensure there is no violation of Sections 32A-5-
102(4), 32A-5-103 and 32A-5-107(26).

(2)(a)  At the time the commission grants a club license the
commission must designate whether the club qualifies to operate
as an equity, fraternal, dining, or social club based on criteria in
32A-5-101.

(b)  During the June 2009 renewal period, a class C private
club licensee or class D private club licensee may request to
convert to a different type of club license effective July 1, 2009.
Also, after any club license is granted, a club may request that
the commission approve a change in the club's classification in
writing supported by evidence to establish that the club qualifies
to operate under the new class designation based on the criteria
in 32A-5-101.

(c)  The department shall conduct an investigation for the
purpose of gathering information and making a recommendation
to the commission as to whether or not the request should be
granted.  The information shall be forwarded to the commission
to aid in its determination.

(d)  If the commission determines that the club has
provided credible evidence to establish that it meets the
statutory criteria to operate under the new class designation, the
commission shall approve the request.

(3)(a)  A dining club must operate as described in 32A-5-
101(3)(a)(ii)(C), and must maintain at least 50% of its total
private club business from the sale of food, not including mix
for alcoholic beverages, service charges, and membership fees.

(b)  A dining club shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups and food.  These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(c)  If any inspection or audit discloses that the sales of
food are less than 50% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately reclassified by the
commission as a social club.  If the commission grants the order
to show cause, the reclassification shall remain in effect until the
licensee files a request for and receives approval from the
commission to be classified as a dining club.  The request shall
provide credible evidence to prove to the satisfaction of the
commission that in the future, the sales of food will meet or
exceed 50%.

R81-5-2.  Application.
A license application shall be included in the agenda of the

monthly commission meeting for consideration for issuance of
a club license when the requirements of Sections 32A-5-102,-
103, and -106 have been met, a completed application has been
received by the department, and the club premises have been
inspected by the department.

R81-5-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-5-106 may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-5-4.  Insurance.
Public liability and dram shop insurance coverage required

in Subsections 32A-5-102(1)(i) and (j) must remain in force
during the time the license is in effect.  Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-5-5.  Advertising.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32A-5-107(1)
that equity and fraternal clubs advertise in a manner that
preserves the concept that such clubs are private and not open
to the general public.

(3)  Application of Rule.
(a)  Any public advertising by an equity or fraternal club,

its employees, agents, or members, or by any person under
contract or agreement with the club shall clearly identify the
club as being "a private club for members".  In print media, this
club identification information must be no smaller than 10 point
bold type.

(b)  An equity or fraternal club, its employees, agents, or
members, or any person under a contract or agreement with the
club may not directly or indirectly engage in or participate in
any public advertising or promotional scheme that runs counter
to the concept that such clubs are private and not open to the
general public such as:

(i)  offering or providing complimentary club memberships
to the general public;

(ii)  offering or providing full or partial payment of
membership fees or dues to members of the general public;

(iii)  offering or implying an entitlement to a club
membership to members of the general public; or

(iv)  offering to host members of the general public into the
club.

R81-5-6.  Club Licensee Liquor Order and Return
Procedures.

The following procedures shall be followed when a club
liquor licensee orders liquor from or returns liquor to any state
liquor store, package agency, or department satellite warehouse:

(1)  The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order.  The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee's order.  The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2)  The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up.  When
the order is complete, the licensee will be notified by phone and
given the total cost of the order.  The licensee may pay for the
product in cash, company check or cashier's check.

(3)  The licensee or the licensee's designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a)  Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i)  the bottle has not been opened;
(ii)  the seal remains intact;
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(iii)  the label remains intact; and
(iv)  upon a showing of the original cash register receipt.
(b)  A restocking fee of 10% shall be assessed on the entire

amount on any returned spirituous liquor order that exceeds
$1,000.  All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b)  Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-5-7.  Club Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with

Section 32A-5-107(14).  However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-5-8.  Sale and Purchase of Alcoholic Beverages.
(1)  A patron may pay for an alcoholic beverage at the time

of purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron's tab.

(2)  Liquor dispensing shall be in accordance with Section
32A-5-107; and Sections R81-1-9 (Liquor Dispensing Systems)
and R81-1-11 (Multiple Licensed Facility Storage and Service)
of these rules.

R81-5-9.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing system,

liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the club as approved by the
department.

R81-5-10.  Alcoholic Product Flavoring.
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the
club liquor license.  Alcoholic product flavoring may be used in
the preparation of food items and desserts at any time if plainly
and conspicuously labeled "cooking flavoring".

(2)  No club employee under the age of 21 years may
handle alcoholic product flavorings.

R81-5-11.  Price Lists.
(1)  Each licensee shall have available for its patrons a

printed price list containing current prices of all mixed drinks,
wine, beer, and heavy beer.  This list shall include any amounts
charged by the licensee for the service of packaged liquor, wine
or heavy beer.  A copy shall be kept on the club premises and
available at all times for examination by patrons of the club.

(2)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and the
list is readily available to the patron.

(3)  Customers shall be notified of the price charged for any
packaged liquor, wine or heavy beer and any service charges for
the supply of glasses, chilling, or wine service.

(4)  A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-5-12.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee's body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or

representative of the department.  The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-5-13.  Brownbagging.
When private social functions or privately hosted events,

as defined in 32A-1-105(47), are held on the premises of a
licensed club, the proprietor may, in his or her discretion, allow
members of the private group to bring onto the club premises,
their own alcoholic beverages under the following
circumstances:

(1)  When the entire club is closed to regular patrons for
the private function or event, or

(2)  When an entire room or area within the club such as a
private banquet room is closed to regular patrons for the private
function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
regular patrons of the club.

R81-5-14.  Membership Fees and Monthly Dues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32A-5-107(1)
that equity and fraternal clubs operate in a manner that preserves
the concept that they are private and not open to the general
public.

(3)  Application of Rule.
(a)  Each equity and fraternal club shall establish in its by-

laws membership application fees and monthly membership
dues in amounts determined by the club.

(b)  An equity or fraternal club, its employees, agents, or
members, or any person under a contract or agreement with the
club, may not, as part of an advertising or promotional scheme,
offer to pay or pay for membership application fees or
membership dues in full or in part for a member of the general
public.

R81-5-15.  Minors in Lounge or Bar Areas.
(1)  Pursuant to 32A-5-107(2), a minor may not be

admitted into, use, or be on the premises of any lounge or bar
area of an equity, fraternal, or dining club.  A minor may not be
on the premises of a social club except to the extent allowed
under 32A-5-107(2)(d), and may not be admitted into, use, or be
on the premises of any lounge or bar area of a social club.

(2)  "Lounge or bar area" includes:
(a)  the bar structure as defined in 32A-1-105(4);
(b)  any area in the immediate vicinity of the bar structure

where the sale, service, display, and advertising of alcoholic
beverages is emphasized; or

(c)  any area that is in the nature of or has the ambience or
atmosphere of a bar, parlor, lounge, cabaret or night club.

(3)  A minor who is otherwise permitted to be on the
premises of an equity, fraternal, or dining club may momentarily
pass through the club's lounge or bar area en route to those areas
of the club where the minor is permitted to be.  However, no
minor shall remain or be seated in the club's bar or lounge area.

R81-5-18.  Age Verification - Dining and Social Clubs.
(1)  Authority.  32A-1-303 and 32A-1-304.5.
(2)  Purpose.
(a)  32A-1-304.5 requires dining and social club licensees

to verify proof of age of persons who appear to be 35 years of
age or younger either by an electronic age verification device,
or an acceptable alternate process established by commission
rule.
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(b)  This rule:
(i)  establishes the minimum technology specifications of

electronic age verification devices; and
(ii)  establishes the procedures for recording identification

that cannot be electronically verified; and
(iii)  establishes the security measures that must be used by

the club licensee to ensure that information obtained is used
only to verify proof of age and is not disclosed to others except
to the extent authorized by Title 32A.

(3)  Application of Rule.
(a)  An electronic age verification device:
(i)  shall contain:
(A)  the technology of a magnetic stripe card reader;
(B)  the technology of a two dimensional ("2d") stack

symbology card reader; or
(C)  an alternate technology capable of electronically

verifying the proof of age;
(ii)  shall be capable of reading:
(A)  a valid state issued driver's license;
(B)  a valid state issued identification card;
(C)  a valid military identification card; or
(D)  a valid passport;
(iii)  shall have a screen that displays no more than:
(A)  the individual's name;
(B)  the individual's age;
(C)  the number assigned to the individual's proof of age by

the issuing authority;
(D)  the individual's the birth date;
(E)  the individual's gender; and
(F)  the status and expiration date of the individual's proof

of age; and
(iv)  shall have the capability of electronically storing the

following information for seven days (168 hours):
(A)  the individual's name;
(B)  the individual's date of birth;
(C)  the individual's age;
(D)  the expiration date of the proof of age identification

card;
(E)  the individual's gender; and
(F)  the time and date the proof of age was scanned.
(b)  An alternative method of verifying an individual's

proof of age when proof of age cannot be scanned electronically:
(i)  shall include a record or log of the information obtained

from the individual's proof of age including the following
information:

(A)  the type of proof of age identification document
presented;

(B)  the number assigned to the individual's proof of age
document by the issuing authority;

(C)  the expiration date of the proof of age identification
document;

(D)  the date the proof of age identification document was
presented;

(E)  the individual's name; and
(F)  the individual's date of birth.
(c)  Any data collected either electronically or otherwise:
(i)  may be used by the licensee, and employees or agents

of the licensee, solely for the purpose of verifying an
individual's proof of age;

(ii)  may be acquired by law enforcement, or other
investigative agencies for any purpose under Section 32A-5-
107;

(iii)  may not be retained by the licensee in a data base for
mailing, advertising, or promotional activity;

(iv)  may not be retained to acquire personal information to
make inappropriate personal contact with the individual; and

(v)  shall be retained for a period of seven days from the
date on which it was acquired, after which it must be deleted.

(d)  Any person who still questions the age of the

individual after being presented with proof of age, shall require
the individual to sign a statement of age form as provided under
32A-1-303.

KEY:  alcoholic beverages
June 24, 2009 32A-1-107
Notice of Continuation September 7, 2006 32A-1-304.5(5)

32A-5-107(18)
32A-5-107(23)
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R156.  Commerce, Occupational and Professional Licensing.
R156-63a.  Security Personnel Licensing Act Contract
Security Rule.
R156-63a-101.  Title.

This rule is known as the "Security Personnel Licensing
Act Contract Security Rule."

R156-63a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 63,

as used in Title 58, Chapters 1 and 63 or this rule:
(1)  "Approved basic education and training programs"

means basic education and training that meets the standards set
forth in Sections R156-63a-602 and R156-63a-603 that is
approved by the Division.

(2)  "Approved basic firearms education and training
program" means basic firearms education and training that meets
the standards set forth in Section R156-63a-604 that is approved
by the Division.

(3)  "Authorized emergency vehicle" is as defined in
Subsection 41-6a-102(3).

(4)  "Contract security company" includes a peace officer
who engages in providing security or guard services when acting
in a capacity other than as an employee of the law enforcement
agency by whom he is employed.

(5)  "Contract security company" does not include a
company which hires as employees, individuals to provide
security or guard services for the purpose of protecting tangible
personal property, real property, or the life and well being of
personnel employed by, or animals owned by or under the
responsibility of that company, as long as the security or guard
services provided by the company do not benefit any person
other than the employing company.

(6)  "Conviction" means criminal conduct where the filing
of a criminal charge has resulted in:

(a)  a finding of guilt based on evidence presented to a
judge or jury;

(b)  a guilty plea;
(c)  a plea of nolo contendere;
(d)  a plea of guilty or nolo contendere which is held in

abeyance pending the successful completion of probation;
(e)  a pending diversion agreement; or
(f)  a conviction which has been reduced pursuant to

Section 76-3-402.
(7)  "Employee" means an individual providing services in

the security guard industry for compensation when the amount
of compensation is based directly upon the security guard
services provided and upon which the employer is required
under law to withhold federal and state taxes, and for whom the
employer is required under law to provide worker's
compensation insurance coverage and pay unemployment
insurance.

(8)  "Officer" as used in Subsections 58-63-201(1)(a) and
R156-63a-302a(1)(b) means a manager, director, or
administrator of a contract security company.

(9)  "Qualified continuing education" means continuing
education that meets the standards set forth in Subsection R156-
63a-304.

(10)  "Qualifying agent" means an individual who is an
officer, director, partner, proprietor or manager of a contract
security company who exercises material authority in the
conduct of the contract security company's business by making
substantive technical and administrative decisions relating to the
work performed for which a license is required under this
chapter and who is not involved in any other employment or
activity which conflicts with his duties and responsibilities to
ensure the licensee's performance of work regulated under this
chapter does not jeopardize the public health, safety, and
welfare.

(11)  "Soft uniform" means a business suit or a polo-type

shirt with appropriate slacks.  The coat or shirt has an
embroidered badge or contract security company logo that clips
on to or is placed over the front pocket.

(12)  "Supervised on-the-job training" means training of an
armed or unarmed private security officer under the supervision
of a licensed private security officer who has been assigned to
train and develop the on-the-job trainee.

(13)  "Supervision" means general supervision as defined
in Section R156-1-102a(4)(c).

(13)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 63, is further defined, in accordance with
Subsection 58-1-203(1)(c), in Section R156-63a-502.

R156-63a-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 63.

R156-63a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-63a-201.  Advisory Peer Committee created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(1)(f), the Education Advisory Committee to the Security
Services Licensing Board consisting of:

(a)  one member who is an officer, director, manager or
trainer of a contract security company;

(b)  one member who is an officer, director, manager or
trainer of an armored car company;

(c)  one member who is an armored car security officer or
a contract security officer;

(d)  one member representing the general public; and
(e)  one member who is a trainer with the Department of

Public Safety, Peace Officer Standards and Training Division.
(2)  The Education Advisory Committee shall be appointed

and serve in accordance with Section R156-1-205.  The duties
and responsibilities of the Education Advisory Committee shall
include assisting the Division in collaboration with the Board in
their duties, functions, and responsibilities regarding the
acceptability of educational programs requesting approval from
the Division and periodically reviewing all approved basic
education and training programs and firearm training programs
regarding current curriculum requirements.

(3)  The Education Advisory Committee shall consider,
when advising the Board of the acceptability of an educational
program, the following:

(a)  whether the educational program meets the basic
education and training requirements of Sections R156-63a-603
and R156-63b-603; and

(b)  whether the educational program meets the basic
firearm training program requirements of Sections R156-63a-
604 and R156-63b-604.

R156-63a-302a.  Qualifications for Licensure - Application
Requirements.

(1)  An application for licensure as a contract security
company shall be accompanied by:

(a)  a certification of criminal record history for the
applicant's qualifying agent issued by the Bureau of Criminal
Identification, Utah Department of Public Safety, in accordance
with the provisions of Subsection 53-10-108(1)(f)(ii);

(b)  two fingerprint cards for the applicant's qualifying
agent, and all of the applicant's officers, directors, shareholders
owning more than 5% of the stock, partners, proprietors, and
responsible management personnel;

(c)  a fee established in accordance with Section 63J-1-504
equal to the cost of conducting a check of records of the Federal
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Bureau of Investigation, and Bureau of Criminal Identification,
Utah Department of Public Safety, for each of the applicant's
qualifying agent, officers, directors, shareholders owning more
than 5% of the stock, partners, proprietors, and responsible
management personnel; and

(d)  a copy of the driver license or Utah identification card
issued to the applicant's qualifying agent, officers, directors,
shareholders owning more than 5% of the stock, partners,
proprietors, and responsible management personnel.

(2)  An application for licensure as an armed or unarmed
private security officer shall be accompanied by:

(a)  a certification of criminal record history for the
applicant issued by the Bureau of Criminal Identification, Utah
Department of Public Safety, in accordance with the provisions
of Subsection 53-10-108(1)(f)(ii);

(b)  two fingerprint cards for the applicant;
(c)  a fee established in accordance with Section 63J-1-504

equal to the cost of conducting a check of records of:
(i)  the Federal Bureau of Investigation for the applicant;

and
(ii)  the Bureau of Criminal Identification of the Utah

Department of Public Safety; and
(d)  a copy of the driver license or Utah identification card

issued to the applicant.
(3)  Applications for change in licensure classification from

unarmed to armed private security officer shall only require the
following additional documentation:

(a)  the required firearms training pursuant to Section 58-
63-604; and

(b)  an additional criminal history background check
pursuant to Section 58-63-302 and Subsections R156-63a-
302a(2).

R156-63a-302b.  Qualifications for Licensure - Basic
Education and Training Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the basic education and training requirements for
licensure in Section 58-63-302 are defined, clarified, or
established herein.

(1)  An applicant for licensure as an armed private security
officer shall successfully complete a basic education and
training program and a firearms training program approved by
the Division, the content of which is set forth in Sections R156-
63a-603 and R156-63a-604.

(2)  An applicant for licensure as an unarmed private
security officer shall successfully complete a basic education
and training program approved by the Division, the content of
which is set forth in Section R156-63a-603.

R156-63a-302c.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the examination requirements for licensure in Section
58-63-302 are defined, clarified, or established herein.

(1)  The qualifying agent for an applicant who is a contract
security company shall obtain a passing score of at least 75% on
the Utah Security Personnel Qualifying Agent's Examination.

(2)  An applicant for licensure as an armed private security
officer or an unarmed private security officer shall obtain a score
of at least 80% on the basic education and training final
examination approved by the Division and administered by each
provider of basic education and training.

R156-63a-302d.  Qualification for Licensure - Liability
Insurance for a Contract Security Company.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the insurance requirements for licensure as a contract
security company in Subsection 58-63-302(1)(j)(i) are defined,
clarified, or established herein.

(1)  An applicant shall file with the Division a "Certificate
of Insurance" providing liability insurance for the following
exposures:

(a)  general liability;
(b)  assault and battery;
(c)  personal injury;
(d)  false arrest;
(e)  libel and slander;
(f)  invasion of privacy;
(g)  broad form property damage;
(h)  damage to property in the care, custody or control of

the contract security company; and
(i)  errors and omissions.
(2)  The required insurance shall provide liability limits in

amounts not less than $300,000 for each incident and not less
than $1,000,000 total aggregate for each annual term.

(3)  The insurance carrier must be an insurer which has a
certificate of authority to do business in Utah, or is an
authorized surplus lines insurer in Utah, or is authorized to do
business under the laws of the state in which the corporate
offices of foreign corporations are located.

(4)  All contract security companies shall have a current
insurance certificate of coverage as defined in Subsection (1) on
file at all times and available for immediate inspection by the
Division during normal working hours.

(5)  All contract security companies shall notify the
Division immediately upon cancellation of the insurance policy,
whether such cancellation was initiated by the insurance
company or the insured agency.

R156-63a-302e.  Qualifications for Licensure - Age
Requirement for Armed Private Security Officer.

An armed private security officer must be 18 years of age
or older at the time of submitting an application for licensure in
accordance with Subsections 76-10-509(1) and 76-10-509.4.

R156-63a-302f.  Qualifications for Licensure - Good Moral
Character - Disqualifying Convictions.

(1)  In addition to those criminal convictions prohibiting
licensure as set forth in Subsections 58-63-302(1)(h), (2)(c) and
(3)(c), the following is a list of criminal convictions which may
disqualify a person from obtaining or holding an unarmed
private security officer license, an armed private security officer
license, or a contract security company license:

(a)  crimes against a person as defined in Title 76, Chapter
5, Part 1;

(b)  theft, including retail theft, as defined in Title 76;
(c)  larceny;
(d)  sex offenses as defined in Title 76, Part 4;
(e)  any offense involving controlled dangerous substances;
(f)  fraud;
(g)  extortion;
(h)  treason;
(i)  forgery;
(j)  arson;
(k)  kidnapping;
(l)  perjury;
(m)  conspiracy to commit any of the offenses listed herein;
(n)  hijacking;
(o)  burglary;
(p)  escape from jail, prison, or custody;
(q)  false or bogus checks;
(r)  terrorist activities;
(s)  desertion;
(t)  pornography;
(u)  two or more convictions for driving under the

influence of alcohol within the last three years; and
(v)  any attempt to commit any of the above offenses.
(2)  Where not automatically disqualified pursuant to
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Subsections 58-63-302(1)(a), (2)(c) and (3)(c), applications for
licensure or renewal of licensure in which the applicant, or in
the case of a contract security company, the officers, directors,
and shareholders with 5% or more of the stock of the company,
has a criminal background shall be considered on a case by case
basis as defined in Section R156-1-302.

R156-63a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 63 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-63a-304.  Continuing Education for Armed and
Unarmed Private Security Officers as a Condition of
Renewal.

(1)  In accordance with Subsections 58-1-203(1)(g) and 58-
1-308(3)(b), there is created a continuing education requirement
as a condition of renewal or reinstatement of licenses issued
under Title 58, Chapter 63 in the classifications of armed private
security officer and unarmed private security officer.

(2)  Armed and unarmed private security officers shall
complete 16 hours of continuing education every two years
consisting of formal classroom education.  Such education shall
include:

(a)  company operational procedures manual;
(b)  applicable state laws and rules;
(c)  legal powers and limitations of private security officers;
(d)  observation and reporting techniques;
(e)  ethics; and
(f)  emergency techniques.
(3)  In addition to the required 16 hours of continuing

education, armed private security officers shall complete not less
than 16 additional hours of continuing firearms education and
training every two years.  The continuing firearms education and
training shall be completed in four-hour blocks every six months
and shall not include any hours for the continuing education
requirement in Subsection R156-63a-304(2).  The continuing
firearms education and training shall include as a minimum:

(a)  live classroom instruction concerning the restrictions
in the use of deadly force and firearms safety on duty, at home
and on the range; and

(b)  a recognized practical pistol recertification course on
which the licensee achieves a minimum score of 80% using
regular or low light conditions.

(4)  An individual holding a current armed private security
officer license in Utah who fails to complete the required four
hours of continuing firearms education within the appropriate
six month period will be required to complete one and one half
times the number of continuing firearms education hours the
licensee was deficient for the reporting period (this requirement
is hereafter referred to as penalty hours).  The penalty hours
shall not be considered to satisfy in whole or in part any of the
continuing firearms education hours required for subsequent
renewal of the license.

(5)  If a renewal period is shortened or lengthened to effect
a change of renewal cycle, the continuing education hours
required for that renewal period shall be increased or decreased
accordingly as a pro rata amount of the requirements of a two-
year period.

R156-63a-305.  Criminal History Renewal and
Reinstatement Requirement.

(1)  In accordance with Subsections 58-1-203(1)(g) and 58-
1-308(3)(b) and R156-1-302, a criminal history background
check is required for all applications for renewal and
reinstatement.

(2)  The criminal history background check shall be
performed by the Division and is not required to be submitted
by the applicant.

(3)  If the criminal background check discloses a criminal
background, the Division shall evaluate the criminal history in
accordance with Sections 58-63-302 and R156-63a-302f to
determine appropriate licensure action.

R156-63a-306.  Change of Qualifying Agent.
Within 60 days after a qualifying agent for a licensed

contract security company ceases employment with the licensee,
or for any other reason is not qualified to be the licensee's
qualifier, the contract security company shall file with the
Division an application for change of qualifier on forms
provided by the Division, accompanied by a fee established in
accordance with Section 63J-1-504.

R156-63a-307.  Exemptions from Licensure.
(1)  In accordance with Subsection 58-1-307(1)(c), an

applicant who has applied for licensure as an unarmed or armed
private security officer is exempt from licensure and may engage
in practice as an unarmed or armed private security officer in a
supervised on-the-job training capacity, for a period of time not
to exceed the earlier of 30 days or action by the Division upon
the application.

(2)  Upon receipt of an application for licensure as an
unarmed private security officer or as an armed private security
officer, the Division may issue an on-the-job training letter to
the applicant, if the applicant meets the following criteria:

(a)  the applicant has not been licensed as an unarmed or as
an armed private security officer in the state of Utah at least two
years prior to applying for licensure;

(b)  the applicant submits with his application an official
criminal history re port from the Bureau of Criminal
Identification showing "No Criminal Record Found";

(c)  the applicant has not answered "yes" to any question on
the qualifying questionnaire section of the application;

(d)  the applicant has not had a license to practice an
occupation or profession denied, revoked, suspended, restricted
or placed on probation; and

(e)  the applicant has submitted all information required
with the exception of the 16 hours of classroom or on-the-job
education and training in accordance with Subsection R156-
63a-603(2).

R156-63a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes the following:
(1)  making any statement that would reasonably cause

another person to believe that a private security officer functions
as a law enforcement officer or other official of this state or any
of its political subdivisions or any agency of the federal
government;

(2)  employing an unarmed or armed private security
officer, as an on-the-job trainee exempted from licensure
pursuant to Section R156-63a-307, who has been convicted of:

(a)  a felony;
(b)  a misdemeanor crime of moral turpitude; or
(c)  a crime that when considered with the duties and

functions of an unarmed or armed private security officer by the
Division and Board indicates that the best interests of the public
are not served;

(3)  employing an unarmed or armed private security
officer who fails to meet the requirements of Section R156-63a-
307;

(4)  utilizing a vehicle whose markings, lighting, and/or
signal devices imply or suggest that the vehicle is an authorized
emergency vehicle as defined in Subsection 41-6a-102(3) and
Section 41-6a-310 and in Title R722, Chapter 340;

(5)  utilizing a vehicle with an emergency lighting system
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which violates the requirements of Section 41-6a-1616 of the
Utah Motor Vehicle Code;

(6)  wearing a uniform, insignia, or badge that would lead
a reasonable person to believe that the unarmed or armed private
security officer is connected with a federal, state, or municipal
law enforcement agency;

(7)  being incompetent or negligent as an unarmed private
security officer, an armed private security officer or by a
contract security company that results in injury to a person or
that creates an unreasonable risk that a person may be harmed;

(8)  failing as a contract security company or its officers,
directors, partners, proprietors or responsible management
personnel to adequately supervise employees to the extent that
the public health and safety are at risk;

(9)  failing to immediately notify the Division of the
cancellation of the contract security company's insurance policy;

(10)  failing as a contract security company or an armed or
unarmed private security officer to report a criminal offense
pursuant to Section R156-63a-613; and

(11)  wearing an uniform, insignia, badge or displaying a
license that would lead a reasonable person to believe that an
individual is connected with a contract security company, when
not employed as an armed or unarmed private security officer by
a contract security company.

R156-63a-503.  Administrative Penalties.
(1) In accordance with Subsection 58-63-503, the

following citation fine schedule shall apply to citations issued
under Title 58, Chapter 63:

TABLE

FINE SCHEDULE

FIRST OFFENSE

                                                 Armed or Unarmed
Violation           Contract Security Company    Security Officer
58-63-501(1)             $  800.00                   N/A
58-63-501(4)             $  800.00                $  500.00

SECOND OFFENSE
58-63-501(1)             $1,600.00                $1,000.00
58-63-501(4)             $1,600.00                $1,000.00

(2)  Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-63-
503(3)(h)(iii).

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-63a-601.  Operating Standards - Firearms.
(1)  An armed private security officer shall carry only that

firearm with which he has passed a firearms qualification course
as defined in Section R156-63a-604.

(2)  Shotguns and rifles, owned and issued by the contract
security company, may be used in situations where they would
constitute an appropriate defense for the armed private security
officer and where the officer has completed an appropriate
qualification course in their use.

(3)  An armed private security officer shall not carry a
firearm except when acting on official duty as an employee of a

contract security company, unless the licensee is otherwise
qualified under the laws of the state to carry a firearm.

R156-63a-602.  Operating Standards - Approved Basic
Education and Training Program for Armed and Unarmed
Private Security Officers.

To be designated by the Division as an approved basic
education and training program for armed private security
officers and unarmed private security officers, the following
standards shall be met.

(1)  The applicant for program approval shall pay a fee for
the approval of the education program.

(2)  There shall be a written education and training manual
which includes performance objectives.

(3)  The program for armed private security officers shall
provide content as established in Sections R156-63a-603 and
R156-63a-604.

(4)  The program for unarmed private security officers shall
provide content as established in Section R156-63a-603.

(5)  An instructor is a person who directly facilitates
learning through means of live in-class lecture, group
participation, practical exercise, or other means, where there is
a direct student-teacher relationship.  All instructors providing
the basic classroom instruction shall have at least three years of
training and experience reasonably related to providing of
security guard services.

(6)  All instructors providing firearms training shall have
the following qualifications:

(a)  current Peace Officers Standards and Training firearms
instructors certification; or

(b)  current certification as a firearms instructor by the
National Rifle Association, a Utah law enforcement agency, a
Federal law enforcement agency, a branch of the United States
military, or other qualification or certification found by the
Division, in collaboration with the Board, to be equivalent.

(7)  All approved basic education and training programs
shall maintain training records on each individual trained
including the dates of attendance at training, a copy of the
instruction given, and the location of the training.  These
records shall be maintained in the files of the education and
training program for at least three years.

(8)  In the event an approved provider of basic education
and training ceases to engage in business, the provider shall
establish a method approved by the Division by which the
records of the education and training shall continue to be
available for a period of at least three years after the education
and training is provided.

(9)  Instructors, who present continuing education hours
and are licensed armed or unarmed private security officers,
shall receive credit for actual preparation time for up to two
times the number of hours to which participants would be
entitled.  For example, for learning activities in which
participants receive four continuing education hours, instructors
may receive up to eight continuing education hours (four hours
for preparation plus four hours for presentation).

R156-63a-603.  Operating Standards - Content of Approved
Basic Education and Training Program for Armed and
Unarmed Private Security Officers.

An approved basic education and training program for
armed and unarmed private security officers shall have the
following components:

(1)  at least eight hours of basic classroom instruction to
include the following:

(a)  the nature and role of private security, including the
limits of, scope of authority and the civil liability of a private
security officer and the private security officer's role in today's
society;

(b)  state laws and rules applicable to private security;
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(c)  legal responsibilities of private security, including
constitutional law, search and seizure and other such topics;

(d)  situational response evaluations, including protecting
and securing crime or accident scenes, notification of internal
and external agencies, and controlling information;

(e)  ethics;
(f)  use of force, emphasizing the de-escalation of force and

alternatives to using force;
(g)  report writing, including taking witness statements, log

maintenance, the control of information, taking field notes,
report preparation and basic writing skills;

(h)  patrol techniques, including mobile vs. fixed post,
accident prevention, responding to calls and alarms, security
breeches, and monitoring potential safety hazards;

(i)  police and community relations, including fundamental
duties and personal appearance of security officers;

(j)  sexual harassment in the work place; and
(k)  a final examination which competently examines the

student on the subjects included in the eight hours of basic
classroom instruction in the approved program of education and
training and which the student passes with a minimum score of
80%; and

(2)  an additional 16 hours of basic education and training
in the classroom, on-the-job or a combination thereof to include
the following:

(a)  two hours concerning the legal responsibilities of
private security, including constitutional law, search and seizure
and other such topics;

(b)  two hours of situational response evaluations,
including protecting and securing crime or accident scenes,
notification of internal and external agencies, and controlling
information;

(c)  three hours covering the use of force, emphasizing the
de-escalation of force and alternatives to using force;

(d)  two hours of report writing, including taking witness
statements, log maintenance, the control of information, taking
field notes, report preparation and basic writing skills;

(e)  four hours of patrol techniques, including mobile vs.
fixed post, accident prevention, responding to calls and alarms,
security breeches, homeland security and monitoring potential
safety hazards;

(f)  two hours of police and community relations, including
fundamental duties and personal appearance of security officers;

(g)  one hour regarding sexual harassment in the work
place; and

(h)  a final examination approved by the Division, which
competently examines the applicant on the subjects included in
the additional 16 hour program of basic education and training
and which the student passes with a minimum score of 80%.

R156-63a-604.  Operating Standards - Content of Approved
Basic Firearms Training Program for Armed Private
Security Officers.

An approved basic firearms training program for armed
private security officers shall have the following components:

(1)  at least six hours of classroom firearms instruction to
include the following:

(a)  the firearm and its ammunition;
(b)  the care and cleaning of the weapon;
(c)  the prohibition against alterations of firing mechanism;
(d)  firearm inspection review procedures;
(e)  firearm safety on duty;
(f)  firearm safety at home;
(g)  firearm safety on the range;
(h)  legal and ethical restraints on firearms use;
(i)  explanation and discussion of target environment;
(j)  stop failure drills;
(k)  explanation and discussion of stance, draw stroke,

cover and concealment and other firearm fundamentals;

(l)  armed patrol techniques;
(m)  use of deadly force under Utah law and the provisions

of Title 76, Chapter 2, Part 4 and a discussion of 18 USC 44
Section 922; and

(n)  the instruction that armed private security officers shall
not fire their weapon unless there is an eminent threat to life and
at no time shall the weapon be drawn as a threat or means to
force compliance with any verbal directive not involving
eminent threat to life; and

(2)  at least six hours of firearms range instruction to
include the following:

(a)  basic firearms fundamentals and marksmanship;
(b)  demonstration and explanation of the difference

between sight picture, sight alignment and trigger control; and
(c)  a recognized practical pistol course on which the

applicant achieves a minimum score of 80% using regular and
low light conditions.

R156-63a-605.  Operating Standards - Uniform
Requirements.

(1)  All unarmed and armed private security officers while
on duty shall wear the uniform of their contract security
company employer unless assigned to work undercover.

(2)  Each armed and unarmed private security officer
wearing a soft uniform unless assigned to an undercover status
shall at a minimum display on the outermost garment of the
uniform the name of the contract security company under whom
the armed and unarmed private security officer is employed, and
the word "Security", "Contract Security", or "Security Officer".

(3)  The name of the contract security company and the
word "Security" shall be of a size, style, shape, design and type
which is clearly visible by a reasonable person under normal
conditions.

(4)  Each armed and unarmed private security officer
wearing a regular uniform shall display on the outermost
garment of the uniform in a style, shape, design and type which
is clearly visible by a reasonable person under normal
conditions identification which contains:

(a)  the name or logo of the contract security company
under whom the armed or unarmed private security officer is
employed; and

(b)  the word "Security", "Contract Security", or "Security
Officer".

R156-63a-606.  Operating Standards - Badges.
(1)  At the contract security company's request, an unarmed

or armed private security officer may, while in uniform and
while on duty, wear a shield inscribed with the words
"Security," or "Security Officer".  The shield shall not contain
the words "State of Utah" or the seal of the state of Utah.

(2)  The use of a star badge with any number of points on
a uniform, in writing, advertising, letterhead, or other written
communication is prohibited.

R156-63a-607.  Operating Standards - Criminal Status of
Officer, Qualifying Agent, Director, Partner, Proprietor,
Private Security Officer or Manager of Contract Security
Companies.

In the event an officer, qualifying agent, director, partner,
proprietor, private security officer, or any management
personnel having direct responsibility for managing operations
of the contract security company has a conviction entered
regarding:

(a)  a felony;
(b)  a misdemeanor crime of moral turpitude; or
(c)  a crime that when considered with the functions and

duties of an unarmed or armed private security officer by the
Division and Board indicates that the best interests of the public
are not served, the company shall within ten days of the
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conviction or notice reorganize and exclude said individual from
participating at any level or capacity in the management,
operations, sales, ownership, or employment of that company.

R156-63a-608.  Operating Standards - Implying an
Association with Public Law Enforcement Prohibited.

(1)  No contract security company shall use any name
which implies intentionally or otherwise that the company is
connected or associated with any public law enforcement
agency.

(2)  No contract security company shall permit the use of
the words "special police", "special officer", "cop", or any other
words of a similar nature whether used orally or appearing in
writing or on any uniform, badge, or cap.

(3)  No person licensed under this chapter shall use words
or designations which would cause a reasonable person to
believe he is associated with a public law enforcement agency.

R156-63a-609.  Operating Standards - Proper Identification
of Private Security Officers.

All armed and unarmed private security officers shall carry
a valid security license together with a Utah identification card
issued by the Division of Driver License or a current Utah
driver's license whenever performing the duties of an armed or
unarmed private security officer and shall exhibit said license
and identification upon request.

R156-63a-610.  Operating Standards - Vehicles.
(1)  No contract security company or its personnel shall

utilize a vehicle whose markings, lighting, or signal devices
imply that the vehicle is an authorized emergency vehicle
pursuant to Subsection 41-6a-102(3).

(2)  The word "Security", either alone or in conjunction
with the company name, shall appear on each side and the rear
of the company vehicle in letters no less than four inches in
height and in a color contrasting with the color of the contract
security company vehicle.

R156-63a-611.  Operating Standards - Operational
Procedures Manual.

(1)  Each contract security company shall develop and
maintain an operational procedures manual which includes the
following topics:

(a)  detaining or arresting;
(b)  restraining, detaining, and search and seizure;
(c)  felony and misdemeanor definitions;
(d)  observing and reporting;
(e)  ingress and egress control;
(f)  natural disaster preparation;
(g)  alarm systems, locks, and keys;
(h)  radio and telephone communications;
(i)  crowd control;
(j)  public relations;
(k)  personal appearance and demeanor;
(l)  bomb threats;
(m)  fire prevention;
(n)  mental illness;
(o)  supervision;
(p)  criminal justice system;
(q)  code of ethics for private security officers; and
(r)  sexual harassment in the workplace.
(2)  The operations and procedures manual shall be

immediately available to the Division upon request.

R156-63a-612.  Operating Standards - Display of License.
The license issued to a contract security company shall be

prominently displayed in the company's principal place of
business and a copy of the license shall be displayed
prominently in all branch offices.

R156-63a-613.  Operating Standards - Standards of
Conduct.

(1)  Licensee employed by a contract security company:
(a)  pursuant to Title 58, Chapter 63, a licensed armed or

unarmed private security officer arrested, charged, or indicted
for a criminal offense above the level of a Class C misdemeanor
shall notify the licensee's employing contract security company
within 72 hours of the arrest, charge, or indictment;

(b)  within 72 hours after such notification by the
employee, the employing contract security company shall notify
the Division of the arrest, charge or indictment in writing; and

(c)  the written notification shall include the employee's
name, the name of the arresting agency, the agency case
number, the date and the nature of the criminal offense.

(2)  Licensee not employed by a contract security company:
(a)  pursuant to Title 58, Chapter 63, a licensed armed or

unarmed private security officer who is not employed by a
contract security company shall directly notify the Division in
writing within 72 hours of any arrest, charge or indictment
above the level of a Class C misdemeanor; and

(b)  the written notification shall meet the requirements of
Subsection (1)(c).

KEY:  licensing, security guards, private security officers
November 13, 2008 58-1-106(1)(a)

58-1-202(1)(a)
58-63-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-63b.  Security Personnel Licensing Act Armored Car
Rule.
R156-63b-101.  Title.

This rule is known as the "Security Personnel Licensing
Act Armored Car Rule."

R156-63b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 63,

as used in Title 58, Chapters 1 and 63 or this rule:
(1)  "Approved basic education and training program"

means basic education and training that meets the standards set
forth in Sections R156-63b-602 and R156-63b-603 that is
approved by the Division.

(2)  "Approved basic firearms education and training
program" means basic firearms education and training that meets
the standards set forth in Section R156-63b-604 that is approved
by the Division.

(3)  "Armored car company" includes a peace officer who
engages in providing security or guard services when acting in
a capacity other than as an employee of the law enforcement
agency by whom he is employed.

(4)  "Armored car company" does not include a company
which hires as employees, individuals to provide security or
guard services for the purpose of protecting tangible property,
currency, valuables, jewelry, food stamps, or other high value
items that require secured delivery from one place to another
and are owned by or under the responsibility of that company,
as long as the security or guard services provided by the
company do not benefit any person other than the employing
company.

(5)  "Authorized emergency vehicle" is as defined in
Subsection 41-6a-102(3).

(6)  "Conviction" means criminal conduct where the filing
of a criminal charge has resulted in:

(a)  a finding of guilt based on evidence presented to a
judge or jury;

(b)  a guilty plea;
(c)  a plea of nolo contendere;
(d)  a plea of guilty or nolo contendere which is held in

abeyance pending the successful completion of probation;
(e)  a pending diversion agreement; or
(f)  a conviction which has been reduced pursuant to

Section 76-3-402.
(7)  "Employee" means an individual providing services in

the armored car industry for compensation when the amount of
compensation is based directly upon the armored car services
provided and upon which the employer is required under law to
withhold federal and state taxes, and for whom the employer is
required under law to provide worker's compensation insurance
coverage and pay unemployment insurance.

(8)  "Officer" as used in Subsection 58-63-201(1)(a) means
a manager, director, or administrator of an armored car
company.

(9)  "Qualified continuing education" means continuing
education that meets the standards set forth in Subsection R156-
63b-304.

(10)  "Qualifying agent" means an individual who is an
officer, director, partner, proprietor or manager of an armored
car company who exercises material authority in the conduct of
the armored car company's business by making substantive
technical and administrative decisions relating to the work
performed for which a license is required under this chapter and
who is not involved in any other employment or activity which
conflicts with his duties and responsibilities to ensure the
licensee's performance of work regulated under this chapter does
not jeopardize the public health, safety, and welfare.

(11)  "Soft uniform" means a business suit or a polo-type
shirt with appropriate slacks.  The coat or shirt has an

embroidered badge or armored car company logo that clips onto
or is placed over the front pocket.

(12)  "Supervised on-the-job training" means training of an
armored car security officer under the supervision of a licensed
armored car security officer who has been assigned to train and
develop the on-the-job trainee.

(13)  "Supervision" means general supervision as defined
in Section R156-1-102a(4)(c).

(13)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 63, is further defined, in accordance with
Subsection 58-1-203(1)(c), in Section R156-63b-502.

R156-63b-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 63.

R156-63b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-63b-302a.  Qualifications for Licensure - Application
Requirements.

(1)  An application for licensure as an armored car
company shall be accompanied by:

(a)  two fingerprint cards for the applicant's qualifying
agent, and all of the applicant's officers, directors, shareholders
owning more than 5% of the stock, partners, proprietors, and
responsible management personnel;

(b)  a fee established in accordance with Section 63J-1-504
equal to the cost of conducting a check of records of the Federal
Bureau of Investigation, and Bureau of Criminal Identification,
Utah Department of Public Safety, for each of the applicant's
qualifying agent, officers, directors, shareholders owning more
than 5% of the stock, partners, proprietors, and responsible
management personnel; and

(c)  a copy of the driver license or Utah identification card
issued to the applicant's qualifying agent, officers, directors,
shareholders owning more than 5% of the stock, partners,
proprietors, and responsible management personnel.

(2)  An application for licensure as an armored car security
officer shall be accompanied by:

(a)  two fingerprint cards for the applicant;
(b)  a fee established in accordance with Section 63J-1-504

equal to the cost of conducting a check of records of:
(i)  the Federal Bureau of Investigation for the applicant;

and
(ii)  the Bureau of Criminal Identification of the Utah

Department of Public Safety; and
(c)  a copy of the driver license or Utah identification card

issued to the applicant.

R156-63b-302b.  Qualifications for Licensure - Basic
Education and Training Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the basic education and training requirements for
licensure in Section 58-63-302 are defined, clarified, or
established herein.  An applicant for licensure as an armored car
security officer shall successfully complete a basic education
and training program and a firearms training program approved
by the Division, the content of which is set forth in Section
R156-63b-603.

R156-63b-302c.  Qualifications for Licensure - Firearm
Training Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the firearm training requirements for licensure in
Subsection 58-63-302(4)(g) are defined, clarified, or established
herein.  An applicant for licensure as an armored car security
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officer shall successfully complete a firearms training program
approved by the Division, the content of which is set forth in
Section R156-63b-604.

R156-63b-302d.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the examination requirements for licensure in Section
58-63-302 are defined, clarified, or established herein.

(1)  The qualifying agent for an applicant who is an
armored car company shall obtain a passing score of at least
75% on the Utah Security Personnel Armored Car Qualifying
Agent's Examination.

(2)  An applicant for licensure as an armored car security
officer shall obtain a score of at least 80% on the basic
education and training final examination approved by the
Division and administered by the provider of basic education
and training.

R156-63b-302e.  Qualification for Licensure - Liability
Insurance for a Armored Car Company.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the insurance requirements for licensure as an armored
car company in Subsection 58-63-302(1)(j)(i) are defined,
clarified, or established herein.

(1)  An applicant shall file with the Division a "Certificate
of Insurance" providing liability insurance for the following
exposures:

(a)  general liability;
(b)  assault and battery;
(c)  personal injury;
(d)  libel and slander;
(e)  broad form property damage;
(f)  damage to property in the care, custody or control of

the armored car company; and
(g)  errors and omissions.
(2)  Said insurance shall provide liability limits in amounts

not less than $500,000 for each incident and not less than
$2,000,000 total aggregate for each annual term.

(3)  The insurance carrier must be an insurer which has a
certificate of authority to do business in Utah, or is an
authorized surplus lines insurer in Utah, or is authorized to do
business under the laws of the state in which the corporate
offices of foreign corporations are located.

(4)  All armored car companies shall have a current
insurance certificate of coverage as defined in Subsection (1) on
file at all times and available for immediate inspection by the
Division during normal working hours.

(5)  All armored car companies shall notify the Division
immediately upon cancellation of the insurance policy, whether
such cancellation was initiated by the insurance company or the
insured agency.

R156-63b-302f.  Qualifications for Licensure - Age
Requirement for Armored Car Security Officer.

An armored car security officer must be 21 years of age or
older at the time of submitting an application for licensure.

R156-63b-302g.  Qualifications for Licensure - Good Moral
Character - Disqualifying Convictions.

(1)  In addition to those criminal convictions prohibiting
licensure as set forth in Subsections 58-63-302(1)(h) and (4)(c),
the following is a list of criminal convictions which may
disqualify a person from obtaining or holding an armored car
security officer license, or an armored car company license:

(a)  crimes against a person as defined in Title 76, Chapter
5, Part 1;

(b)  theft, including retail theft, as defined in Title 76;
(c)  larceny;

(d)  sex offenses as defined in Title 76, Part 4;
(e)  any offense involving controlled dangerous substances;
(f)  fraud;
(g)  extortion;
(h)  treason;
(i)  forgery;
(j)  arson;
(k)  kidnapping;
(l)  perjury;
(m)  conspiracy to commit any of the offenses listed herein;
(n)  hijacking;
(o)  burglary;
(p)  escape from jail, prison, or custody;
(q)  false or bogus checks;
(r)  terrorist activities;
(s)  desertion;
(t)  pornography;
(u)  two or more convictions for driving under the

influence of alcohol within the last three years; and
(v)  any attempt to commit any of the above offenses.
(2)  Where not automatically disqualified pursuant to

Subsections 58-63-302(1)(h) and (4)(c), applications for
licensure or renewal of licensure in which the applicant, or in
the case of an armored car company, the officers, directors, and
shareholders with 5% or more of the stock of the company, has
a criminal background shall be considered on a case by case
basis as defined in Section R156-1-302.

R156-63b-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 63 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-63b-304.  Continuing Education for Armored Car
Security Officers as a Condition of Renewal.

(1)  In accordance with Subsections 58-1-203(1)(g) and
58-1-308(3)(b), there is created a continuing education
requirement as a condition of renewal or reinstatement of
licenses issued under Title 58, Chapter 63 in the classifications
of armored car security officer.

(2)  Armored car security officers shall complete 16 hours
of continuing education every two years consisting of formal
classroom education.  Such education shall include:

(a)  company operational procedures manual;
(b)  applicable state laws and rules;
(c)  ethics; and
(d)  emergency techniques.
(3)  In addition to the required 16 hours of continuing

education, armored car security officers shall complete not less
than 16 additional hours of continuing firearms education and
training every two years.  The continuing firearms education and
training shall be completed in four-hour blocks every six
months and shall not include any hours for the continuing
education requirement in Subsection R156-63b-304(2).  The
continuing firearms education and training shall include as a
minimum:

(a)  live classroom instruction concerning the restrictions
in the use of deadly force and firearms safety on duty, at home
and on the range; and

(b)  a recognized practical pistol recertification course on
which the licensee achieves a minimum score of 80% using
regular or low light conditions.

(4)  Firearms education and training shall comply with the
provisions of Title 15, USC Chapter 85, the Armored Car
Industry Reciprocity Act.

(5)  An individual holding a current armored car security
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officer license in Utah who fails to complete the required four
hours of continuing firearms education within the appropriate
six month period will be required to complete one and one half
times the number of continuing firearms education hours the
licensee was deficient for the reporting period (this requirement
is hereafter referred to as penalty hours).  The penalty hours
shall not be considered to satisfy in whole or in part any of the
continuing firearms education hours required for subsequent
renewal of the license.

(6)  If a renewal period is shortened or lengthened to effect
a change of renewal cycle, the continuing education hours
required for that renewal period shall be increased or decreased
accordingly as a pro rata amount of the requirements of a two-
year period.

R156-63b-305.  Criminal History Renewal and
Reinstatement Requirement.

(1)  In accordance with Subsections 58-1-203(1)(g) and 58-
1-308(3)(b) and R156-1-302, a criminal history background
check is required for all applications for renewal and
reinstatement.

(2)  The criminal history background check shall be
performed by the Division and is not required to be submitted
by the applicant.

(3)  If the criminal background check discloses a criminal
background, the Division shall evaluate the criminal history in
accordance with Sections 58-63-302 and R156-63b-302g to
determine appropriate licensure action.

R156-63b-306.  Change of Qualifying Agent.
Within 60 days after a qualifying agent for a licensed

armored car company ceases employment with the licensee, or
for any other reason is not qualified to be the licensee's qualifier,
the armored car company shall file with the Division an
application for change of qualifier on forms provided by the
Division, accompanied by a fee established in accordance with
Section 63J-1-504.

R156-63b-307.  Exemptions from Licensure.
(1)  In accordance with Subsection 58-1-307(1)(c), an

applicant who has applied for licensure as an armored car
security officer is exempt from licensure and may engage in
practice as an armored car security officer in a supervised on-
the-job training capacity, for a period of time not to exceed the
earlier of 30 days or action by the Division upon the application.

(2)  The Division may issue upon receipt of an application
for licensure as an armored car security officer, an on-the-job
training letter to the applicant, if the applicant meets the
following criteria:

(a)  the applicant has not been licensed as an armored car
security officer, armed private security officer or unarmed
private security officer in the state of Utah at least two years
prior to applying for licensure;

(b)  the applicant submits with his application an official
criminal history report from the Bureau of Criminal
Identification showing "No Criminal Record Found";

(c)  the applicant has not answered "yes" to any question on
the qualifying questionnaire section of the application; and

(d)  the applicant has not had a license to practice an
occupation or profession denied, revoked, suspended, restricted
or placed on probation.

R156-63b-502.  Unprofessional Conduct.
"Unprofessional conduct" includes the following:
(1)  making any statement that would reasonably cause

another person to believe that an armored car security officer
functions as a law enforcement officer or other official of this
state or any of its political subdivisions or any agency of the
federal government;

(2)  employing an armored car security officer by an
armored car company, as an on-the-job trainee pursuant to
Section R156-63b-307, who has been convicted of:

(a)  a felony;
(b)  a misdemeanor crime of moral turpitude; or
(c)  a crime that when considered with the duties and

functions of an armored car security officer by the Division and
the Board indicates that the best interests of the public are not
served;

(3)  employing an armored car security officer by an
armored car company who fails to meet the requirements of
Section R156-63b-307;

(4)  utilizing a vehicle whose markings, lighting, and/or
signal devices imply or suggest that the vehicle is an authorized
emergency vehicle as defined in Subsection 41-6a-102(3) and
Section 41-6a-310 and in Title R722, Chapter 340;

(5)  utilizing a vehicle with an emergency lighting system
which violates the requirements of Section 41-6a-1616 of the
Utah Motor Vehicle Code;

(6)  wearing a uniform, insignia, or badge that would lead
a reasonable person to believe that the armored car security
officer is connected with a federal, state, or municipal law
enforcement agency;

(7)  being incompetent or negligent as an armored car
security officer or by an armored car company that results in
injury to a person or that creates an unreasonable risk that a
person may be harmed;

(8)  failing as an armored car company or its officers,
directors, partners, proprietors or responsible management
personnel to adequately supervise employees to the extent that
the public health and safety are at risk;

(9)  failing to immediately notify the Division of the
cancellation of the armored car company's insurance policy;

(10)  failing as an armored car company or an armored car
security officer to report a criminal offense pursuant to Section
R156-63b-612; and

(11)  wearing an uniform, insignia, badge or displaying a
license that would lead a reasonable person to believe that an
individual is connected with an armored car company, when not
employed as an armored car security officer by an armored car
company.

R156-63b-503.  Administrative Penalties.
(1) In accordance with Subsection 58-63-503, the

following citation fine schedule shall apply to citations issued
under Title 58, Chapter 63:

TABLE

FINE SCHEDULE

FIRST OFFENSE

                                                 Armed or Unarmed
                                                   Armored Car
Violation           Armored Car Company          Security Officer
58-63-501(1)             $  800.00                   N/A
58-63-501(4)             $  800.00                $  500.00

SECOND OFFENSE

58-63-501(1)             $1,600.00                $1,000.00
58-63-501(4)             $1,600.00                $1,000.00

(2)  Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-63-
503(3)(h)(iii).

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
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from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-63b-601.  Operating Standards - Firearms.
(1)  An armored car security officer shall carry only that

firearm with which he has passed a firearms qualification course
as defined in Section R156-63b-604.

(2)  Shotguns and rifles, owned and issued by the armored
car company, may be used in situations where they would
constitute an appropriate defense for the armored car security
officer and where the officer has completed an appropriate
qualification course in their use.

(3)  An armored car security officer shall not carry a
firearm except when acting on official duty as an employee of an
armored car company, unless the licensee is otherwise qualified
under the laws of the state to carry a firearm.

R156-63b-602.  Operating Standards - Approved Basic
Education and Training Program for Armored Car Security
Officers.

To be designated by the Division as an approved basic
education and training program for armored car officers, the
following standards shall be met.

(1)  The applicant for program approval shall pay a fee for
the approval of the education program.

(2)  There shall be a written education and training manual
which includes performance objectives.

(3)  The program for armored car security officers shall
provide content as established in Sections R156-63b-603 and
R156-63b-604.

(4)  An instructor is a person who directly facilitates
learning through means of live in-class lecture, group
participation, practical exercise, or other means, where there is
a direct student-teacher relationship.  All instructors providing
the basic classroom instruction shall have at least three years of
training and experience reasonably related to providing of
security guard services.

(5)  All instructors providing firearms training shall have
the following qualifications:

(a)  current Peace Officers Standards and Training firearms
instructors certification; or

(b)  current certification as a firearms instructor by the
National Rifle Association, a Utah law enforcement agency, a
Federal law enforcement agency, a branch of the United States
military, or other qualification or certification found by the
director to be equivalent.

(6)  All approved basic education and training programs
shall maintain training records on each individual trained
including the dates of attendance at training, a copy of the
instruction given, and the location of the training.  These records
shall be maintained in the files of the education and training
program for at least three years.

(7)  In the event an approved provider of basic education
and training ceases to engage in business, the provider shall
establish a method approved by the Division by which the
records of the education and training shall continue to be
available for a period of at least three years after the education
and training is provided.

(8)  Instructors, who present continuing education hours
and are licensed armored car security officers, shall receive
credit for actual preparation time for up to two times the number
of hours to which participants would be entitled.  For example,
for learning activities in which participants receive four
continuing education hours, instructors may receive up to eight
continuing education hours (four hours for preparation plus four

hours for presentation).

R156-63b-603.  Operating Standards - Content of Approved
Basic Education and Training Program for Armored Car
Security Officers.

An approved basic education and training program for
armored car security officers shall have the following
components:

(1)  at least 24 hours of basic classroom instruction to
include the following:

(a)  the nature and role of private security, including the
limits of, scope of authority and the civil liability of an armored
car security officer and the armored car security officer's role in
today's society;

(b)  state laws and rules applicable to armored car security;
(c)  legal responsibilities of armored car security, including

constitutional law, search and seizure and other such topics;
(d)  ethics;
(e)  use of force, emphasizing the de-escalation of force

and alternatives to using force;
(f)  police and community relations, including fundamental

duties and the personal appearance of an armored car officer;
(g)  sexual harrassment in the work place;
(h)  driving policies and procedures, driver training and

vehicle orientation;
(i)  emergency situation response including terminal

security, traffic accidents, robbery situations, homeland security
and reducing risk potential through street procedures and
tactics, securing robbery scenes, and dealing with the media;

(j)  armored operations, including proper paperwork, street
control procedures, vehicle transfers, vault procedures, and
other proper branch procedures; and

(k)  a final examination which competently examines the
student on the subjects included in the 24 hours of basic
classroom instruction in the approved program of education and
training and which the student passes with a minimum score of
80%.

R156-63b-604.  Operating Standards - Content of Approved
Basic Firearms Training Program for Armored Car Security
Officers.

An approved basic firearms training program for armored
car security officers shall have the following components:

(1)  at least six hours of classroom firearms instruction to
include the following:

(a)  the firearm and its ammunition;
(b)  the care and cleaning of the weapon;
(c)  the prohibition against alterations of firing mechanism;
(d)  firearm inspection review procedures;
(e)  firearm safety on duty;
(f)  firearm safety at home;
(g)  firearm safety on the range;
(h)  legal and ethical restraints on firearms use;
(i)  explanation and discussion of target environment;
(j)  stop failure drills;
(k)  explanation and discussion of stance, draw stroke,

cover and concealment and other firearm fundamentals;
(l)  armed patrol techniques;
(m)  use of deadly force under Utah law and the provisions

of Title 76, Chapter 2, Part 4 and a discussion of 18 USC 44
Section 922; and

(n)  the instruction that armored car security officers shall
not fire their weapon unless there is an eminent threat to life and
at no time shall the weapon be drawn as a threat or means to
force compliance with any verbal directive not involving
eminent threat to life; and

(2)  at least six hours of firearms range instruction to
include the following:

(a)  basic firearms fundamentals and marksmanship;



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 58

(b)  demonstration and explanation of the difference
between sight picture, sight alignment and trigger control; and

(c)  a recognized practical pistol course on which the
applicant achieves a minimum score of 80% using regular and
low light conditions.

R156-63b-605.  Operating Standards - Uniform
Requirements.

(1)  All armored car security officers while on duty shall
wear the uniform of their armored car company employer unless
assigned to work undercover.

(2)  The name of the armored car company shall be of a
size, style, shape, design and type which is clearly visible by a
reasonable person under normal conditions.

(3)  Each armored car company officer wearing a regular
uniform shall display on the outermost garment of the uniform
in a style, shape, design and type which is clearly visible by a
reasonable person under normal conditions identification which
contains the name or logo of the armored car company under
whom the armored car security officer is employed.

R156-63b-606.  Operating Standards - Badges.
(1)  At the armored car company's request, an armored car

security officer may, while in uniform and while on duty, wear
a shield inscribed with the words "Security," or "Security
Officer".  The shield shall not contain the words "State of Utah"
or the seal of the state of Utah.

(2)  The use of a star badge with any number of points on
a uniform, in writing, advertising, letterhead, or other written
communication is prohibited.

R156-63b-607.  Operating Standards - Criminal Status of
Officer, Qualifying Agent, Director, Partner, Proprietor,
Armored Car Security Officer or Manager of Armored Car
Companies.

In the event an officer, qualifying agent, director, partner,
proprietor, armored car security officer, or any management
personnel having direct responsibility for managing operations
of the armored car company has a conviction entered regarding:

(a)  a felony;
(b)  a misdemeanor crime of moral turpitude; or
(c)  a crime that when considered with the duties and

functions of an armored car security company officer by the
Division and the Board indicates that the best interests of the
public are not served, the company shall within ten days of the
conviction or notice reorganize and exclude said individual from
participating at any level or capacity in the management,
operations, sales, ownership, or employment of that company.

R156-63b-608.  Operating Standards - Implying an
Association with Public Law Enforcement Prohibited.

(1)  No armored car company shall use any name which
implies intentionally or otherwise that the company is connected
or associated with any public law enforcement agency.

(2)  No armored car company shall permit the use of the
words "special police", "special officer", "cop", or any other
words of a similar nature whether used orally or appearing in
writing or on any uniform, badge, or cap.

(3)  No person licensed under this chapter shall use words
or designations which would cause a reasonable person to
believe he is associated with a public law enforcement agency.

R156-63b-609.  Operating Standards - Proper Identification
of Armored Car Security Officers.

All armored car security officers shall carry a valid security
license together with a Utah identification card issued by the
Division of Driver License or a current Utah driver's license
whenever performing the duties of an armored car security
officer and shall exhibit said license and identification upon

request.

R156-63b-610.  Operating Standards - Operational
Procedures Manual.

(1)  Each armored car company shall develop and maintain
an operational procedures manual which includes the following
topics:

(a)  felony and misdemeanor definitions;
(b)  observing and reporting;
(c)  natural disaster preparation;
(d)  alarm systems, locks, and keys;
(e)  radio and telephone communications;
(f)  public relations;
(g)  personal appearance and demeanor;
(h)  bomb threats;
(i)  fire prevention;
(j)  mental illness;
(k)  supervision;
(l)  criminal justice system;
(m)  accident scene control;
(n)  code of ethics for armored car security officers; and
(o)  sexual harassment in the workplace.
(2)  The operations and procedures manual shall be

immediately available to the Division upon request.

R156-63b-611.  Operating Standards - Display of License.
The license issued to an armored car company shall be

prominently displayed in the company's principal place of
business and a copy of the license shall be displayed
prominently in all branch offices.

R156-63b-612.  Operating Standards - Notification of
Criminal Offense.

(1)  Licensee employed by an armored car company:
(a)  pursuant to Title 58, Chapter 63, a licensed armored

car security officer arrested, charged, or indicted for a criminal
offense above the level of a Class C misdemeanor shall notify
the licensee's employing armored car company within 72 hours
of the arrest, charge, or indictment;

(b)  within 72 hours after such notification by the
employee, the employing armored car company shall notify the
Division of the arrest, charge or indictment in writing; and

(c)  the written notification shall include the employee's
name, the name of the arresting agency, the agency case
number, the date and the nature of the criminal offense.

(2)  Licensee not employed by an armored car company:
(a)  pursuant to Title 58, Chapter 63, a licensed armored

car security officer who is not employed by an armored car
company shall directly notify the Division in writing within 72
hours of any arrest, charge or indictment above the level of a
Class C misdemeanor; and

(b)  the written notification shall meet the requirements of
Subsection (1)(c).

KEY:  licensing, security guards, armored car security
officers, armored car company
November 13, 2008 58-1-106(1)(a)

58-1-202(1)(a)
58-63-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-81.  Retired Volunteer Health Care Practitioner Act
Rule.
R156-81-101.  Title.

This rule is known as the Retired Volunteer Health Care
Practitioner Act Rule.

R156-81-102.  Definitions.
In addition to the definitions in Title, Chapters 1 and 81, as

used in Title 58, Chapter 81 or this rule:
(1)  "Qualified location", as defined in Subsection 58-81-

102(3), must be a Section 501(c)(3) non-profit organization
recognized by the Internal Revenue Service.

(2)  "Charitable purpose" means any benevolent,
educational, philanthropic, humane, patriotic, religious,
eleemosynary, social welfare or advocacy, public health,
environmental, conservation, civic, or other charitable objective
or for the benefit of public safety, law enforcement or firefighter
fraternal association.

(3)  "Supervision" is further defined according to the
regulating professional practice acts as referred to in Subsection
58-81-102(2).

R156-81-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsections 58-1-106(1)(a) and 58-81-104(4) to enable the
division to administer Title 58, Chapter 81.

R156-81-104.  Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-1-203(1)(g) and 58-1-
301(3), the application requirements for licensure in Section 58-
81-104 are established as follows.  The applicant shall:

(1)  complete the division approved form for the delegation
of service agreement; and

(2)  sign the affidavits in the application certifying that:
(a)  the applicant understands the applicable laws and rules;
(b)  the applicant will engage exclusively in volunteer

health care services;
(c)  the applicant will not receive compensation for

services; and
(d)  an agreement for delegation of services is in place.

R156-81-105.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-81-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to a
licensee under Title 58, Chapter 81 is the same renewal cycle
applicable to a similarly situated licensed practitioner as
established by rule in Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

KEY:  licensing, volunteer health care practitioner
June 22, 2009 58-1-106(1)(a)

58-81-104(4)
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R162.  Commerce, Real Estate.
R162-2.  Exam and License Application Requirements.
R162-2-1.  Qualifications for Licensure and Exam
Application.

2.1.1  Minimum Age.  All applicants shall be at least 18
years of age.

2.1.2  Formal Education Minimum.  All applicants shall
have at least a high school diploma, G.E.D., or equivalent as
determined by the Commission.

2.1.3  Prelicensing Education. All applicants shall have
completed any required prelicensing education before applying
to sit for a licensing examination.

2.1.4  Exam application.  All applicants who desire to sit
for a licensing examination shall deliver an application to sit for
the examination, together with the applicable examination fee,
to the testing service designated by the Division.  If the
applicant fails to take the examination when scheduled, the fee
shall be forfeited.

2.1.4.1.  Applicants previously licensed out-of-state.
(a)  If an applicant is now and has been actively licensed

for the preceding two years in another state which has
substantially equivalent licensing requirements and is either a
new resident or a non-resident of this state, the Division shall
waive the national portion of the exam.

(b)  If an applicant has been on an inactive status for any
portion of the past two years the applicant may be required to
take both the national and Utah state portions of the exam.

R162-2-2.  Licensing Procedure.
2.2.  Within 90 days after successful completion of the

exam, the applicant shall return to the Division each of the
following:

2.2.1.  A report of the examination indicating that both
portions of the exam have been passed within a six-month
period of time.

2.2.2.  The license application form required by the
Division. The application form shall include the licensee's
business and home address.  A post office box without a street
address is unacceptable as a business or home address.  The
licensee may designate any address to be used as a mailing
address.

2.2.3.  The non-refundable fees which include the
appropriate license fee as authorized by Section 61-2-9(5) and
the Recovery Fund fee as authorized by Section 61-2a-4.

2.2.4.  Documentation indicating successful completion of
the required education taken within the year prior to licensing.
If the applicant has been previously licensed in another state
which has substantially equivalent licensing requirements, the
applicant may apply to the Division for a waiver of all or part of
the educational requirement.

(a)  Until December 31, 2009, a candidate for the license of
sales agent shall successfully complete 90 classroom hours of
approved study in principles and practices of real estate.

(b)(i)  Beginning January 1, 2010, a candidate for the
license of sales agent shall successfully complete 120 hours of
approved study in principles and practices of real estate.

(ii)  An applicant for licensure may complete 90 hours of
prelicense education only if:

(A)  the applicant began the prelicense education program
prior to January 1, 2010; and

(B)  the applicant submits the completed education prior to
March 31, 2010.

(c)  Experience shall not satisfy the education requirement.
Membership in the Utah State Bar shall waive this requirement.
The Division may waive all or part of the educational
requirement by virtue of equivalent education taken while
completing a college undergraduate or postgraduate degree
program, regardless of the date of the degree, or by virtue of
other equivalent real estate education if the other real estate

education was taken within 12 months prior to application.
(d)  Candidates for the license of associate broker or

principal broker shall successfully complete 120 classroom
hours of study curriculum approved by the Commission
consisting of 45 hours of broker principles, 45 hours of broker
practices, and 30 hours of Utah law and testing.  Experience
shall not satisfy the education requirement.  The Division may
waive all or part of the educational requirement by virtue of
equivalent education taken while completing a college
undergraduate or postgraduate degree program, regardless of the
date of the degree, or by virtue of other equivalent real estate
education if the other real estate education was taken within 12
months prior to application.

2.2.5.  The principal broker and associate broker applicant
shall submit the forms required by the Division documenting a
minimum of three years licensed real estate experience and a
total of at least 60 points accumulated within the five years prior
to licensing.  A minimum of two years (24 months) and at least
45 points shall be accumulated from Tables I and/or II.  The
remaining 15 points may be accumulated from Tables I, II or III.

TABLE I - REAL ESTATE TRANSACTIONS

RESIDENTIAL - points can be accumulated from either the
selling or the listing side of a real estate closing:
(a) One unit dwelling                         2.5 points
(b) Two- to four-unit dwellings               5 points
(c) Apartments, 5 units or over              10 points
(d) Improved lot                              2 points
(e) Vacant land/subdivision                  10 points

COMMERCIAL
(f) Hotel or motel                           10 points
(g) Industrial or warehouse                  10 points
(h) Office building                          10 points
(i) Retail building                          10 points
(j) Leasing of commercial space               5 points

TABLE II - PROPERTY MANAGEMENT

RESIDENTIAL
(a) Each unit managed                         .25 pt/month

COMMERCIAL - hotel/motel,
industrial/warehouse, office, or
retail building
(b) Each contract OR each separate
property address or location for
which licensee has direct responsibility       1 pt/month

2.2.6.  The Principal Broker may accumulate additional
experience points by having participated in real estate related
activities such as the following:

TABLE III - OPTIONAL

Real Estate Attorney                          1 pt/month
CPA-Certified Public Accountant               1 pt/month
Mortgage Loan Officer                         1 pt/month
Licensed Escrow Officer                       1 pt/month
Licensed Title Agent                          1 pt/month
Designated Appraiser                          1 pt/month
Licensed General Contractor                   1 pt/month
Bank Officer in Real Estate Loans             1 pt/month
Certified Real Estate Prelicensing Instructor  .5 pt/month

2.2.7.  If the review of an application has been performed
by the Division and the Division has denied the application
based on insufficient experience, and if the applicant believes
that the Experience Points Tables do not adequately reflect the
amount of the applicant's experience, the applicant may petition
the Real Estate Commission for reevaluation by making a
written request within 30 days after the denial stating specific
grounds upon which relief is requested.  The Commission shall
thereafter consider the request and issue a written decision.

2.2.8.  An applicant previously licensed in another state
shall provide a written record of the applicant's license history
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from that state and documentation of disciplinary action, if any,
against the applicant's license.

2.2.9.  Qualifications of License Applicants.  An applicant
for a new license may not:

(a)  have been convicted of, entered a plea in abeyance to,
or completed any sentence of confinement on account of, any
felony within five years preceding the application; or

(b)  have been convicted of, entered a plea in abeyance to,
or completed any sentence of confinement on account of, any
misdemeanor involving fraud, misrepresentation, theft, or
dishonesty within three years preceding the application.

2.2.10  Qualifications for Renewal.  An applicant for
license renewal, or for reinstatement of an expired license, may
not have:

(a)  been convicted of or entered a plea in abeyance to a
felony during the term of the last license or during the period
between license expiration and application to reinstate an
expired license; or

(b)  a finding of fraud, misrepresentation or deceit entered
against the applicant, related to activities requiring a real estate
license, by any court of competent jurisdiction or any
government agency, unless the finding was explicitly considered
by the Division in approving the applicant's initial license or
previous license renewals.

2.2.11  Determining fitness for licensure.  In determining
whether an applicant who has not been disqualified by
Subsections 2.2.9 or 2.2.10 meet the requirements of honesty,
integrity, truthfulness, reputation and competency required for
a new or a renewed license, the Commission and the Division
will consider information they consider necessary to make this
determination, including the following:

2.2.11.1.  Whether an applicant has been denied a license
to practice real estate, property management, or any regulated
profession, business, or vocation, or whether any license has
been suspended or revoked or subjected to any other
disciplinary sanction by this or another jurisdiction;

2.2.11.2.  Whether an applicant has been guilty of conduct
or practices which would have been grounds for revocation or
suspension of license under Utah law had the applicant then
been licensed;

2.2.11.3.  Whether a civil judgment has been entered
against the applicant based on a real estate transaction, and
whether the judgment has been fully satisfied;

2.2.11.4.  Whether a civil judgment has been entered
against the applicant based on fraud, misrepresentation or deceit,
and whether the judgment has been fully satisfied.

2.2.11.5  Whether an applicant has ever been convicted of,
or entered a plea in abeyance to, any criminal offense, or
whether any criminal charges against the applicant have ever
been resolved by a diversion agreement or similar disposition;

2.2.11.6.  Whether restitution ordered by a court in a
criminal case has been fully satisfied;

2.2.11.7.  Whether the parole or probation in a criminal
case or the probation in a licensing action has been completed
and fully served; and

2.2.11.8.  Whether there has been subsequent good conduct
on the part of the applicant.  If, because of lapse of time and
subsequent good conduct and reputation or other reason deemed
sufficient, it shall appear to the Commission and the Division
that the interest of the public will not likely be in danger by the
granting of a license, the Commission and the Division may
approve the applicant relating to honesty, integrity, truthfulness,
reputation and competency.

R162-2-3.  Company Registration.
2.3.1.  A Principal Broker shall register with the Division

the name under which the principal broker's real estate
brokerage or property management company will operate.
Registration shall require payment of applicable non-refundable

fees and evidence that the name of the new company has been
approved by the Division of Corporations, Department of
Commerce.

2.3.1.1.  The real estate brokerage shall at all times have
affiliated with it a principal broker who shall demonstrate that
the principal broker is authorized to use the company name.

2.3.1.2.  Misleading or deceptive business names.  The
Division shall not accept a proposed business name when there
is a substantial likelihood that the public will be misled by the
name into thinking that they are not dealing with a licensed real
estate brokerage or property management company.

2.3.2.  Registration of Entities Operating a Principal
Brokerage.

2.3.2.1.  A corporation, partnership, Limited Liability
Company, association or other entity which operates a principal
brokerage shall comply with R162-2.3 and the following
conditions:

2.3.2.2.  Individuals associated with the entity shall not
engage in activity which requires a real estate license unless
they are affiliated with the principal broker and licensed with
the Division.  Upon a change of principal broker, the entity shall
be responsible to insure that the outgoing and incoming
principal brokers immediately provide to the Division, on forms
required by the Division, evidence of the change.

2.3.2.2.1.  If the outgoing principal broker is not available
to properly execute the form required to effect the change of
principal brokers, the change may still be made provided a letter
advising of the change is mailed by the entity by certified mail
to the last known address of the outgoing principal broker.  A
verified copy of the letter and proof of mailing by certified mail
shall be attached to the form when it is submitted to the
Division.

2.3.2.3.  If the change of members in a partnership either
by the addition or withdrawal of a partner creates a new legal
entity, the new entity cannot operate under the authority of the
registration of the previous partnership. The dissolution of a
corporation, partnership, Limited Liability Company,
association or other entity which has been registered terminates
the registration.  The Division shall be notified of any change in
a partnership or dissolution of a corporation which has
registered prior to the effective date of the change.

R162-2-4.  Licensing of Non-Residents.
2.4.  In addition to meeting the requirements of rules 2.1

and 2.2, an applicant living outside of the state of Utah may be
issued a license in Utah by successfully completing specific
educational hours required by the Division with the concurrence
of the Commission, and by passing the real estate licensing
examination.  The applicant shall also meet each of the
following requirements:

2.4.1.  If the applicant is an associate broker or sales agent,
the principal broker with whom the applicant will be affiliated
shall hold an active license in Utah.

2.4.2.  If the applicant is a principal broker, the applicant
shall establish a real estate trust account in this state.  The
applicant shall also maintain all office records in this state at a
principle business location as outlined in R162-4.1.

2.4.3.  The application for licensure in Utah shall be
accompanied by an irrevocable written consent allowing service
of process on the Commission or the Division.

2.4.4.  The applicant shall provide a written record of the
applicant's license history, if any, and documentation of
disciplinary action, if any, against the applicant's license.

R162-2-5.  Reciprocity.
2.5.  The Division, with the concurrence of the

Commission, may enter into specific reciprocity agreements
with other states on the same basis as Utah licensees are granted
licenses by those states.
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KEY:  real estate business
June 22, 2009 61-2-5.5
Notice of Continuation April 18, 2007



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 63

R162.  Commerce, Real Estate.
R162-7.  Enforcement.
R162-7-1.  Filing of Complaint.

7.1.  An aggrieved person may file a complaint in writing
against a licensee; or the Division or Commission may initiate
an investigation for an alleged violation of the provisions of
these rules or of Utah Code Annotated Section 61-2-1, et seq.
The Division may only entertain a complaint between licensees
regarding commissions if the complaint alleges, or the Division
suspects, a specific violation of Utah Code Annotated Section
61-2-11 or Section R162-6-1.

R162-7-2.  Notice or Complaint.
7.2.  When the Division notifies a licensee of a complaint

against the licensee, or when the Division notifies a licensee that
it needs information from the licensee, the licensee must
respond to the notice in the manner specified in the notice
within ten business days after receipt of the notice from the
Division.  Failure to respond to a notice or complaint or to any
subsequent requests for information from the Division within
the required time period will be considered an additional
violation of these rules and separate grounds for disciplinary
action against the licensee.

R162-7-3.  Investigation and Enforcement.
7.3.  The investigative and enforcement activities of the

Division shall include the following: investigation of
information provided on new license applications and
applications for license renewal; evaluation and investigation of
complaints; auditing licensees' business records, including trust
account records; meeting with complainants, respondents,
witnesses and attorneys; making recommendations for dismissal
or prosecution; preparation of cases for formal or informal
hearings, restraining orders or injunctions; working with the
assistant attorney general and representatives of other state and
federal agencies; and entering into proposed stipulations for
presentation to the Commission and the director.

R162-7-4.  Corrective Notice.
7.4.  In addition to disciplinary action under Section 61-2-

11, the Division may give a licensee written notice of specific
violations of these rules and may grant a licensee a reasonable
period of time, not exceeding 30 days, to correct a defect in that
licensee's practices or operations.  The licensee's failure to
correct the defect within the time granted shall constitute
separate grounds for disciplinary action against the licensee.
The Division is not required to give a corrective notice and
allow an opportunity to correct a defect before it may commence
disciplinary action against a licensee.

KEY:  real estate business
June 22, 2009 61-2-5.5
Notice of Continuation April 19, 2007



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 64

R162.  Commerce, Real Estate.
R162-202.  Initial Application.
R162-202-1.  Licensing Examination.

202.1  Except as provided in Subsection 202-8, an
individual applying for an initial license is required to have
passed the licensing examination approved by the commission
before making application to the division for a license.

202.1.1  The licensing examination will be a multiple
choice examination and will consist of a national portion and a
Utah-specific portion.  An applicant will be required to pass
both portions of the examination within a six-month period of
time.

202.1.2  In order to register for the licensing examination,
the applicant shall deliver an application to take the
examination, together with the applicable examination fee to the
testing service designated by the division.  If the applicant
registers for the examination, the examination fee will be
forfeited unless the applicant has complied with the
Change/Cancel Policy in the candidate handbook furnished to
the applicant by the examination provider.

202.1.3  All examination results are valid for 90 days after
the date of the examination.  If the applicant does not submit an
application for licensure within 90 days after successful
completion of the examination, the examination results shall
lapse and the applicant shall be required to retake and
successfully pass the examination again in order to apply for a
license.

R162-202-2.  Form of Application.
202.2  All applications must be made in the form required

by the division and shall include the following information:
202.2.1  Any name under which the individual will transact

business in this state;
202.2.2  The address of the principal business location of

the applicant;
202.2.3  The home street address and home telephone

number of any individual applicant;
202.2.4  A mailing address for the applicant;
202.2.5  The date of birth and social security number of

any individual applicant;
202.2.6  Answers to a "Licensing Questionnaire" supplying

information about present or past mortgage licensure in other
jurisdictions, past license sanctions or surrenders, pending
disciplinary actions, pending investigations, past criminal
convictions or pleas, and/or civil judgments based on fraud,
misrepresentation, or deceit;

202.2.7  A "Letter of Waiver" authorizing the division to
obtain the fingerprints of the applicant, review past and present
employment and education records, and to conduct a criminal
history background check;

202.2.8  If an individual applicant or a director, executive
officer, manager, or a managing partner of an entity applicant,
or anyone who occupies a position or performs functions similar
to a director, executive officer, manager or managing partner of
an entity that has applied for a license, has been convicted of
any felonies or misdemeanors involving moral turpitude within
the ten years preceding application, the charging document, the
judgment and sentencing document, and the case docket on each
such conviction must be provided with the application; and

202.2.9  If an individual or entity applicant or a director,
executive officer, manager, or a managing partner of an entity
applicant, or anyone who occupies a position or performs
functions similar to a director, executive officer, manager or
managing partner of an entity that has applied for a license, has
had a license or registration suspended, revoked, surrendered,
canceled or denied in the five years preceding application based
on misconduct in a professional capacity that relates to good
moral character or the competency to transact the business of
residential mortgage loans, the documents stating the sanction

taken against the license or registration and the reasons
therefore must be provided with the application.

202.2.10  Applicants for a mortgage officer license shall
submit proof in the form required by the Division of successful
completion of the hours of approved prelicensing education
required by Section 61-2c-202(4)(a)(iii)(B) and R162-202-10
taken within one year prior to application; or

202.2.11  An applicant for a principal lending manager
license shall submit proof in the form required by the Division
of successful completion of the 40 hours of approved
prelicensing education required by Section 61-2c-206(1)(c)
taken within one year prior to application.

R162-202-3.  Incomplete Application.
202.3  If an applicant for a license makes a good faith

attempt to submit a completed application within 90 days after
passing the examination, but the application is incomplete, the
Division may grant an extension of the validity of the
examination results for a period not to exceed 30 days to enable
the applicant to provide the missing documents or information
necessary to complete the application.  Following the extension
period, the application will be denied as incomplete if the
applicant has not supplied the missing documents or
information.

R162-202-4.  Nonrefundable Fees.
202.4  All fees required in conjunction with an application

for a license are nonrefundable and will not be refunded if the
applicant fails to complete an application or if a completed
application is denied for failure to meet the licensing criteria.

R162-202-5.  Determining Fitness for Licensure.
202.5.1  Qualifications of Applicants.  All mortgage officer

and principal lending manager applicants, and all directors,
executive officers, and managing partners of any entity
applicant, and anyone who occupies a position or performs
functions similar to a director, executive officer, manager or
managing partner of an entity applicant, shall meet the following
qualifications.  None of these persons may have:

(a) been convicted of, entered a plea in abeyance to, or
completed any sentence of confinement on account of, any
felony within five years preceding the application; or

(b) been convicted of, entered a plea in abeyance to, or
completed any sentence of confinement on account of, any
misdemeanor involving fraud, misrepresentation, theft, or
dishonesty within three years preceding the application.

202.5.2  In determining whether an individual who has not
been disqualified by Subsection 202.5.1 meets the requirements
of good moral character, honesty, integrity, and truthfulness, the
Commission and the Division will consider information which
may include the following in addition to whether the individual
has been convicted of a felony or misdemeanor involving moral
turpitude in the ten years preceding the application:

(a)  The circumstances that led to any criminal convictions
considered by the Commission and the Division;

(b)  The amount of time that has passed since the
individual's last criminal conviction;

(c)  Any character testimony presented at the hearing and
any character references submitted by the individual;

(d)  Past acts related to honesty or moral character
involving the business of residential mortgage loans;

(e)  Whether the individual has been guilty of dishonest
conduct in the five years preceding the application that would
have been grounds under Utah law for revocation or suspension
of a registration or license had the individual then been
registered or licensed;

(f)  Whether a civil judgment based on fraud,
misrepresentation, or deceit has been entered against the
individual, or whether a finding of fraud, misrepresentation or
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deceit by the individual has been made in a civil suit, regardless
of whether related to the residential mortgage loan business, and
whether any money judgment has been fully satisfied;

(g)  Whether fines and restitution ordered by a court in a
criminal proceeding have been fully satisfied, and whether the
individual has complied with court orders in the criminal
proceeding;

(h)  Whether a probation agreement, plea in abeyance, or
diversion agreement entered into in a criminal proceeding in the
ten years preceding the application has been successfully
completed;

(i)  Whether any tax and child support arrearages have been
paid; and

(j)  Whether there has been good conduct on the part of the
individual subsequent to the individual's offenses.

202.5.3  Competency to Transact the Business of
Residential Mortgage Loans.  The Commission and the Division
will consider information necessary to determine whether an
applicant for a license or director, executive officer, manager, or
a managing partner of an entity that has applied for a license, or
anyone who occupies a position or performs functions similar to
a director, executive officer, manager or managing partner of an
entity that has applied for a license, meets the requirement of
competency to transact the business of residential mortgage
loans, which shall include the following:

(a)  Past acts related to competency to transact the business
of residential mortgage loans;

(b)  Whether a civil judgment involving the business of
mortgage loans has been entered against the individual, and
whether the judgment has been fully satisfied, unless the
judgment has been discharged in bankruptcy;

(c)  The failure of any previous mortgage loan business in
which the individual engaged, and the reasons for any failure;

(d)  The individual's management and employment
practices in any previous mortgage loan business, including
whether or not employees were paid the amounts owed to them;

(e)  The individual's training and education in mortgage
lending, if any was available to the applicant;

(f)  The individual's training, education, and experience in
the mortgage loan business or in management of a mortgage
loan business, if any was available to the individual;

(g)  A lack of knowledge of the Utah Residential Mortgage
Practices Act on the part of the individual;

(h)  A history of disregard for licensing laws;
(i)  A prior history of drug or alcohol dependency within

the last five years, and any subsequent period of sobriety; and
(j)  Whether the individual has demonstrated competency

in business subsequent to any past incompetence by the
individual in the mortgage loan business.

202.5.4  Age.  All mortgage officer and principal lending
manager applicants shall be at least 18 years old.

R162-202-6.  Registration of Assumed Business Name.
202.6.1  An individual or entity licensed to engage in the

business of residential mortgage loans who intends to conduct
business under an assumed business name instead of the
individual's own name shall register the assumed business name
with the Division.

202.6.2  To register an assumed business name, the
applicant shall pay the applicable non-refundable fee and submit
proof in the form required by the Division of a current filing of
that assumed business name with the Division of Corporations
and Commercial Code.

202.6.3  Misleading or deceptive business names.  The
Division shall not register an assumed business name if there is
a substantial likelihood that the public will be misled by the
name into thinking that they are not dealing with an individual
or entity engaged in the residential mortgage loan business.

R162-202-7.  Reciprocal Licenses.
202.7.1  An applicant who is a legal resident of a state with

which the Division has entered into a written reciprocity
agreement and who applies for a Utah license shall submit to the
Division:

(a)  An application for a reciprocal license on the form
required by the Division;

(b)  All applicable licensing fees and the Residential
Mortgage Loan Education, Research, and Recovery Fund fee;

(c)  An official license history from the licensing agency in
the applicant's state of legal residence containing the dates of the
applicant's licensure and any complaint or disciplinary history;
and

(d)  The information required by Subsections 202.2.1
through 202.2.9.

202.7.2  An applicant who is a legal resident of a state with
which the Division has not entered into a written reciprocity
agreement and who applies for a Utah license shall submit to the
Division:

(a)  An application for a reciprocal license on the form
required by the Division;

(b)  All applicable licensing fees and the Residential
Mortgage Loan Education, Research, and Recovery Fund fee;

(c)  A signed, notarized affidavit attesting that the applicant
has at least five years experience in the business of residential
mortgage loans;

(d)  An official license history from the licensing agency in
the applicant's state of legal residence, and any other state(s)in
which the experience referred to in Subsection 202.7.2(c) was
obtained, that includes the dates of the applicant's licensure and
any complaint or disciplinary history; and

(e)  Proof of having successfully completed state-required
pre-licensing education and having passed a state-required
competency examination; and

(f)  Those items required by Subsections 202.2.1 through
202.2.9.

R162-202-8.  Branch Office.
202.8  A branch office shall be registered with the Division

prior to operation.  To register the branch office, the principal
lending manager of the entity must submit to the Division, on
the forms required by the Division, the location of the branch
office and the names of all licensees assigned to the branch,
along with the fee for registering the branch office.

R162-202-9.  Principal Lending Manager Experience
Requirement.

202.9  Equivalent Experience.  Experience in originating
loans or directly supervising individuals who originate loans
shall be considered to be "equivalent experience" for the
purposes of Section 61-2c-206(1)(e).

R162-202-10. Prelicensing Education Requirements.
202.10.1  Beginning January 1, 2010, an applicant for a

mortgage officer license shall submit proof of completing 60
hours of prelicense education that complies with the course
content outline adopted by the Residential Mortgage Regulatory
Commission and the Division.

KEY:  residential mortgage loan origination
June 22, 2009 61-2c-103(3)
Notice of Continuation December 13, 2006
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R270.  Crime Victim Reparations, Administration.
R270-1.  Award and Reparation Standards.
R270-1-1.  Authorization and Purpose.

As provided in Section 63M-7-506 the purpose of this rule
is to provide interpretation and standards for the administration
of crime victim reparations.

R270-1-2.  Funeral and Burial Award.
A.  Pursuant to Subsection 63M-7-511(4)(f), total award

for funeral and burial expenses is $7,000 for any reasonable and
necessary charges incurred directly relating to the funeral and
burial of a victim.  This amount includes transportation of the
deceased.  Allowable expenses in this category may include the
emergency acquisition of a burial plot for victims who did not
previously possess or have available to them a plot for burial.

B.  Transportation of secondary victims to attend a funeral
and burial service shall be considered as an allowable expense
in addition to the $7,000.

C.  Loss of earnings for secondary victims to attend a
funeral and burial service shall be allowed as follows:

1.  Three days in-state
2.  Five days out-of-state
D.  When a victim dies leaving no identifying information,

claims made by a provider cannot be considered.

R270-1-3.  Negligent Homicide and Hit and Run Claims.
A.  Negligent homicide claims shall be considered

criminally injurious conduct as defined in Subsection 63M-7-
502(9).

B.  Pursuant to Subsection 63M-7-502(9)(a), criminally
injurious conduct shall not include victims of hit and run crimes.

R270-1-4.  Counseling Awards.
A.  Pursuant to Subsections 63M-7-502(20) and 63M-7-

511(4)(c), out-patient mental health counseling awards are
subject to limitations as follows:

1.  The reparation officer shall approve a standardized
treatment plan.

2.  The cost of initial evaluation and testing may not exceed
$300 and shall be part of the maximum allowed for counseling.
For purposes herein, an evaluation shall be defined as diagnostic
interview examination including history, mental status, or
disposition, in order to determine a plan of mental health
treatment.

3.  Primary victims of a crime shall be eligible for a $3500
maximum mental health counseling award.

(a)  Parents, children and siblings of homicide victims shall
be considered at the same rate as primary victims for inpatient
and outpatient counseling.

4.  Secondary victims of a crime shall be eligible for a
$2000 maximum mental health counseling award.

5.  Extenuating circumstances warranting consideration of
counseling beyond the maximum may be submitted by the
mental health provider when it appears likely that the maximum
award will be reached.

6.  Counseling costs will not be paid in advance but will be
paid on an ongoing basis as victim is being billed.

7.  Inpatient hospitalization, residential and day treatment
shall be reviewed by the CVR Board or contracting agency who
will make recommendations to the Reparation Officers
regarding treatment.  The CVR Board or contracting agency will
review all levels of care and assign a reimbursement percentage
based on the crime.  All cases having less than a $1000 balance
may be determined by the Reparation Officer.  Outpatient cases
shall be reviewed at the same rate as inpatient reviews.

8.  In-patient hospitalization shall only be considered when
the treatment has been recommended by a licensed therapist in
life-threatening situations.  A direct relationship to the crime
needs to be established. Acute in-patient hospitalization shall

not exceed $600 per day, which includes all ancillary expenses,
and will be considered payment in full to the provider.  Inpatient
psychiatric visits will be limited to one visit per day with
payment for the visit made to the institution at the highest rate
of the individuals providing therapy as set by rule.
Reimbursement for testing costs may also be allowed.  Parents,
children and siblings of homicide victims shall be considered at
the same rate as primary victims for inpatient hospitalization.
All other secondary victims of other crime types are excluded.

9.  Residential and day treatment shall only be considered
when the treatment has been recommended by a licensed
therapist to stabilize the victim's behavior and symptoms.  Only
facilities with 24 hour nursing care or 24 hour on call nursing
care will be compensated for residential and day treatment.
Residential and day treatment shall not be used for extended
care of dysfunctional families and containment placements.  A
direct relationship to the crime needs to be established.
Residential treatment shall not exceed $300 per day and will be
considered payment in full to the provider.  Residential
treatment shall be limited to 30 days, unless there are
extenuating circumstances requiring extended care.  All
residential clients shall receive routine assessments from a
psychiatrist and/or APRN at least once a week for medication
management.  Day treatment shall not exceed $200 per day and
will be capped at $10,000.  These charges will be considered
payment in full to the provider.  Parents, children and siblings
of homicide victims shall be considered at the same rate as
primary victims for residential and day treatment.  All other
secondary victims of other crime types are excluded.

10.  Wilderness programs shall not be covered as an
appropriate treatment modality when considering inpatient
hospitalization, residential or day treatment.

11.  Child sexual abuse victims under the age of 13 who
become perpetrators shall only be considered for mental health
treatment awards directly related to the victimization.
Perpetrators age 13 and over who have been child sexual abuse
victims shall not be eligible for compensation. The CVR Board
or contracting agency for managed mental health care shall help
establish a reasonable percentage regarding victimization
treatment for inpatient, residential and day treatment.  Out-
patient claims shall be determined by the Reparation Officer on
a case by case basis upon review of the mental health treatment
plan.

12.  Payment for mental health counseling shall only be
made to licensed therapists; or to individuals working towards
a license that provide certified verification of satisfactory
completion of an education and earned degree as required by the
State of Utah Department of Commerce, Division of
Professional and Occupational Licensing, working under the
supervision of a supervisor approved by the Division.  Student
interns otherwise eligible under 58-1-307(1)(b) Exceptions from
licensure, and/or the institution/facility/agency responsible for
the supervision of the student, shall not be eligible for payment
under this rule for counseling services provided by the student.

13.  Payment of hypnotherapy shall only be considered
when treatment is performed by a licensed mental health
therapist based upon an approved Treatment Plan.

14.  The following maximum amounts shall be payable for
mental health counseling:

(a)  up to $130 per hour for individual and family therapy
performed by licensed psychiatrists, and up to $65 per hour for
group therapy;

(b)  up to $90 per hour for individual and family therapy
performed by licensed psychologists and up to $45 per hour for
group therapy;

(c)  up to $70 per hour for individual and family therapy
performed by a licensed master's level therapist or an Advanced
Practice Registered Nurse, and up to $35 per hour for group
therapy.  These rates shall also apply to therapists working
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towards a license and supervised by a licensed therapist;
(d)  The above-mentioned rates shall apply to individuals

performing treatment, and not those supervising treatment.
15.  Chemical dependency specific treatment will not be

compensated unless the Reparation Officer determines that it is
directly related to the crime.  The CVR Board may review
extenuating circumstance cases.

R270-1-5.  Attorney Fees.
Pursuant to Subsection 63M-7-524(2) attorney fees shall be

made within the reparation award and not in addition to the
award.  If an award is paid in a lump sum, the attorney's fee shall
not exceed 15% of the total award; if payments are awarded on
an on going basis, attorney fees will be paid when warrants are
generated but not to exceed 15%. When appeal hearing denials
are overturned, attorney fees shall be calculated only on the
appealed reparation issue.

R270-1-6.  Reparation Awards.
Pursuant to Section 63M-7-503, reparation awards can be

made to victims of violent crime where restitution has been
ordered by the court but appears unlikely the restitution can be
paid within a reasonable time period.  However, notification of
the award will be sent to the courts, prosecuting attorneys,
Board of Pardons or probation and parole counselors indicating
any restitution monies collected up to the amount of the award
will be forwarded to the Crime Victim Reparations Trust Fund.

R270-1-7.  Abortion.
Expenses for an abortion that is permitted pursuant to

Sections 76-7-301 through 76-7-325 shall be eligible for a
reparation award as long as all the requirements of Section 63M-
7-511 have been met.

R270-1-8.  Emergency Awards.
Pursuant to Section 63M-7-522, emergency awards up to

$1000 can be granted.  No time limit is required for filing an
emergency claim.  Processing of emergency claims is three to
five days.

R270-1-9.  Loss of Earnings.
A.  Pursuant to Subsection 63M-7-511(4)(d), the 66-2/3%

of the person's weekly salary or wages is calculated on gross
earnings.

B.  Loss of earnings for primary and secondary victims may
be reimbursed for up to a maximum of twelve (12) weeks work
loss, at an amount not to exceed the maximum allowed per week
by Worker's Compensation guidelines in effect at the time of
work loss.  Reference should be made to Section R270-1-11 for
guidelines on sick leave, annual leave or bereavement leave as
a collateral source.  The Crime Victim Reparations Board may
review extenuating circumstances on loss of earnings claims.

R270-1-10.  Moving, Transportation Expenses.
A.  Pursuant to Subsection 63M-7-511(4)(a), victims of

violent crime who suffer a traumatic experience or threat of
bodily harm are allowed moving expenses up to $2000.  Board
approval is needed where extenuating circumstances exist.

B.  Transportation expenses up to $1000 are allowed for
crime-related travel including, but not limited to, participation
in court hearings and parole hearings as well as medical or
mental health visits for primary and secondary victims.  The
Board may approve travel expenses in excess of $1000 where
extenuating circumstances exist.

R270-1-11.  Collateral Source.
A.  Crime Victim Reparations Trust Fund monies shall be

used before State Social Services contract monies when
considering out-of-pocket expenses in child sexual abuse cases,

if the individuals qualify as victims.  If the victim qualifies for
Medicaid, the contract monies should be used first.

B.  Crime Victim Reparations Trust Fund monies shall be
used before the Utah Medical Assistance Program funds when
considering allowable benefits for victims of violent crime.

R270-1-12.  Record Retention.
A.  Pursuant to Section 63M-7-501, retention of Crime

Victim Reparations annual report and crime victim case files
shall be as follows:

1.  Annual reports and other statistical information shall be
retained in office for a period of three years and then transferred
to State Archives.

2.  Crime victim case files shall be retained in office as
needed for administrative use.  After closure or denial of a case
file, case file shall be retained in office for one year and then
transferred to State Archives.  Case files will be retained in the
State Records Center for eleven years and then destroyed.

R270-1-13.  Awards.
A.  Pursuant to Section 63M-7-521, when billing from the

providers exceeds the maximum allowed, the Reparation Officer
shall pay the bills by the date of service.  The Reparation Officer
shall solicit input from the victim when making this
determination.  When the services and the billings have
occurred at the same time, the Reparation Officer shall
determine payment on a percentage basis.

R270-1-14.  Essential Personal Property.
A.  Pursuant to Subsection 63M-7-511(4)(h), essential

personal property covers all personal articles necessary and
essential for the health and safety of the victim.

B.  The Reparation Officer may allow up to $5000 for
medically necessary items such as eyeglasses, hearing aids, and
wheelchairs.  The board may approve expenses for medically
necessary items in excess of $5000 where extenuating
circumstances exist.

C.  The Reparation Officer may allow up to $1500 for
essential personal property not included in Subsection (B) such
as burglar alarms, door locks, crime scene cleanup, repair of
walls and broken windows, etc.  The board may approve
expenses for essential person property in excess of $1500 where
extenuating circumstances exist.

R270-1-15.  Subrogation.
Pursuant to Section 63M-7-519, subrogation monies

collected from the perpetrator, insurance, etc., will be placed in
the Crime Victim Reparations Trust Fund and will not be
credited toward a particular victim or claimant award amount.

R270-1-16.  Unjust Enrichment.
A.  Pursuant to Subsection 63M-7-510(1)(d), the following

criteria shall be used when considering claims involving
possible unjust enrichment of an offender:

1.  Unjust enrichment determination shall not be based
solely on the presence of the offender in the household at the
time of the award.

2.  Awards shall not be denied on the basis that the
offender would be unjustly enriched, if the victim cooperates
with investigation and prosecution of the crime and does what
is possible to prevent access by the offender to substantial
compensation.

3.  Payment to third party providers shall be made to
prevent monies intended for victim expenses be used by or on
behalf of the offender.

4.  Collateral resources such as court-ordered restitution
and medical insurance that are available to the victim from the
offender shall be examined.  However, the victim shall not be
penalized for failure of an offender to meet legal obligations to
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pay for the cost of the victim's recovery.
5.  Factors to be considered in determining whether

enrichment is substantial or inconsequential include the amount
of the award and whether a substantial portion of the
compensation award will be used directly by or on behalf of the
offender.  If the offender has direct access to a cash award
and/or if a substantial portion of it will be used to pay for his
living expenses, that portion of the award that will substantially
benefit the offender may be reduced or denied.  When
enrichment is inconsequential or minimal, the award shall not be
reduced or denied.

R270-1-17.  Prescription or Over-the-Counter Medications.
A.  Reimbursement of prescription or over-the-counter

medications used in conjunction with mental health therapy
shall be considered only for the duration of an approved
Treatment Plan.

B.  Reimbursement of prescription or over-the-counter
medications used in conjunction with medical treatment shall be
considered only during the course of treatment by the physician.

C.  Medication management rates shall be limited to a
maximum of $62.50 per thirty minute session.

R270-1-18.  Peer Review Committee.
A.  A volunteer Peer Review Committee may be

established to review issues and/or provide input to Crime
Victim Reparations staff on out-patient mental health counseling
claims.  The composition, duties, and responsibilities of this
Committee shall be defined by the Crime Victim Reparations
Board by written internal policy and procedure.

R270-1-19.  Medical Awards.
A.  Pursuant to Subsection 63M-7-511(4)(b), medical

awards are subject to limitations as follows:
1.  All medical costs must be related directly to the

victimization and all treatment must be considered usual and
customary.

2.  The reparation officer reserves the right to audit any and
all billings associated with medical care.

3.  The reparation officer will not pay any interest, finance,
or collection fees as part of the award.

4.a.  If the claimant has no medical insurance or other
collateral source for payment of the victim's medical bill, the
Office of Crime Victim Reparations shall pay 70% of billed
charges for eligible medical bills.

b.  If the claimant has medical insurance or another
collateral source for payment of the victim's medical bills, the
Office of Crime Victim Reparations shall pay the portion of the
eligible medical bills that the claimant is obligated to pay
pursuant to the insurance agreement.

c.  This subsection (4) does not apply to expenses governed
by R270-1-4 or R270-1-22.

5.  This rule supersedes any other agreements regarding
payment of medical bills by the Office of Crime Victim
Reparations.

6.  Child endangerment examinations for children that have
been exposed to drugs shall be paid for when the health and
safety of the child is at risk and no other collateral source is
available.  The cost of the exam needs to be an expense incurred
by the victim.  The writing of evidentiary reports and any form
of lab testing shall not be covered as part of the examination.

R270-1-20.  Misconduct.
Pursuant to Subsections 63M-7-502(22) and 63M-7-

512(1)(b) misconduct shall be considered conduct which
contributed to the victim's injury or death or conduct which the
victim could have reasonably foreseen could lead to injury or
death.  In determining whether the victim engaged in
misconduct, the CVR staff shall consider any behavior of the

victim that may have directly or indirectly contributed to the
victim's injury or death including consent, provocation, verbal
utterance, gesture, incitement, prior conduct of the victim or the
ability of the victim to have reasonably avoided the incident
upon which the claim is based.

R270-1-21.  Three Year Limitation.
Pursuant to Subsections 63M-7-506(1)(c) and 63M-7-

525(2) a claim for benefits expires and no further payments will
be made with regard to the claim after three years have elapsed
from the date of application with the CVR office.  Reparations
Officers may extend claims that have been closed because of the
Three Year Limitation rule if extenuating circumstances exist.

R270-1-22.  Sexual Assault Forensic Examinations.
A.  Pursuant to Subsections 63M-7-502(20) and 63M-7-

511(4)(i), the cost of sexual assault forensic examinations for
gathering evidence and providing treatment may be paid by the
CVR office in the amount of $300.00 without photo
documentation and up to $600.00 with a photo examination.
The CVR office may also pay for the cost of medication and up
to 85% of the hospital expenses.  The following agency
guidelines need to be adhered to when making payments for
sexual assault forensic examinations:

1.  A sexual assault forensic examination shall be reported
by the health care provider who performs the examination to law
enforcement.

2.  Victims shall not be charged for sexual assault forensic
examinations.

3.  Victims shall not be required to participate in the
criminal justice system or cooperate with law enforcement or
prosecuting attorneys as a condition of being provided a sexual
assault forensic examination or as a condition of payment being
made pursuant to this rule.

4.  The agency may reimburse any licensed health care
facility that provides services for sexual assault forensic
examinations.

4.  The agency may reimburse licensed medical personnel
trained to gather evidence of sexual assaults who perform sexual
assault forensic examinations.

5.  CVR may pay for the collection of evidence and not
attempt to prove or disprove the allegation of sexual assault.

6.  A request for reimbursement shall include the law
enforcement case number or be signed by a law enforcement
officer, victim/witness coordinator or medical provider.

7.  The application or billing for the sexual assault forensic
examination must be submitted to CVR within one year of the
examination.

8.  The billing for the sexual assault forensic examination
shall:

a.  identify the victim by name, address, date of birth,
Social Security number, telephone number, patient number;

b.  indicate the claim is for a sexual assault forensic
examination; and

c.  itemize services and fees for services.
9.  All collateral sources that are available for payment of

the sexual assault forensic examination shall be considered
before CVR Trust Fund monies are used.  Pursuant to
Subsection 63-25a-411(i), the Director may determine that
reimbursement for a sexual assault forensic examination will not
be reduced even though a claim could be recouped from a
collateral source.

10.  Evidence will be collected only with the permission of
the victim or the legal guardian of the victim.  Permission shall
not be required in instances where the victim is unconscious,
mentally incapable of consent or intoxicated.

11.  Restitution for the cost of the sexual assault forensic
examination may be pursued by the CVR office.

12.  Payment for sexual assault forensic examinations shall
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be considered for the following:
a.  Fees for the collection of evidence, for forensic

documentation only, to include:
i.  history;
ii.  physical; and
iii.  collection of specimens and wet mount for sperm.
b.  Emergency department services to include:
i.  emergency room, clinic room or office room fee;
ii.  cultures for gonorrhea, chlamydia, trichomonas, and

tests for other sexually transmitted disease;
iii.  serum blood test for pregnancy;
iv.  morning after pill or high dose oral contraceptives for

the prevention of pregnancy; and
v.  treatment for the prevention of sexually transmitted

disease up to four weeks.
13.  The victim of a sexual assault that is requesting

payment by CVR for services needed or rendered beyond the
sexual assault forensic examination needs to submit an
application for compensation to the CVR office.

R270-1-23.  Loss of Support Awards.
A.  Pursuant to Subsection 63M-7-511(4)(g), loss of

support awards shall be covered on death claims only.
B.  Except as provided in Subsection (C), loss of support

awards are available only to minor children of the deceased
victim.  Payment of the award may be made to the parent or
guardian of the minor child on behalf of the minor child.

C.  The Crime Victim Reparations Board may approve loss
of support awards to persons who are not minor children, but
were physically and financially dependent on the deceased
victim.

R270-1-24.  Rent Awards.
A.  Pursuant to Subsection 63M-7-511(4)(a), victims of

domestic violence or child abuse may be awarded for actual rent
expenses for up to two months, not to exceed a maximum rent
award of $1500, if the following conditions apply:

1.  The perpetrator was living with the victim at the time of
the crime or the rent assistance appears directly related to the
victim's ability to distance herself/himself from the perpetrator.

2.  It appears reasonable that the perpetrator was assisting
or was solely responsible for rent.

3.  The victim agrees that the perpetrator is not allowed on
the premises.

4.  The need for rent assistance is directly related to and
caused by the crime upon which the claim is based.

B.  No victim shall receive more than one rent award in
their lifetime.

R270-1-25.  Secondary Victim.
Secondary victims who are not primary victims pursuant to

Subsections 63M-7-502(37) and who are traumatically affected
by criminally injurious conduct shall be eligible for
compensation as prescribed by the CVR Board.  Secondary
victims include only immediate family members (spouse, father,
mother, stepparents, child, brother, sister, stepchild, stepbrother,
stepsister, or legal guardian) and anyone residing in the
household at the time of the crime who was traumatically
affected by the crime.  The CVR Board may review requests by
other individuals who are not immediate family members or do
not reside in the household.

R270-1-26.  Victim Services.
A.  Pursuant to Subsection 63M-7-506(1)(i), there is

established a Victim Services Grant Program.
B.  For purposes of Subsection 63M-7-506(1)(i),

"sufficient reserve" means enough funds to sustain the operation
of the Office of Crime Victim Reparations, including
administrative costs and reparations payments, for one year.

C.  The CVR Board shall annually determine whether a
sufficient reserve exists in the Crime Victim Reparation Fund.
If a sufficient reserve does not exist, the CVR Board shall not
authorize the Victim Services Grant Program for that year.  If a
sufficient reserve does exist, the CVR Board may authorize the
Victim Services Grant Program for that year.

D.  When the Victim Services Grant Program is authorized,
the CVR Board:

1.  shall determine the amount available for the Victim
Services Grant Program for that year;

2.  shall announce the availability of grant funds through
a request for proposals or other similar competitive process
approved by the Board; and

3.  may establish funding priorities and shall include any
priorities in the announcement of grant funds.

E.  Requests for funding shall be submitted on a form
approved by the CVR Board.

F.  The CVR Board shall establish a process to review
requests for funding and shall make final decisions regarding the
approval, modification, or denial of requests for funding.  The
CVR Board may award less than the amount determined in
Subsection (D)(1).  The decisions of the CVR Board may not be
appealed.

G.  All awards shall be for a period of not more than one
year.  An award by the CVR Board shall not constitute a
commitment for funding in future years.  The CVR Board may
limit funding for ongoing projects.

H.  Award recipients shall submit quarterly reports to the
Office of Crime Victim Reparations on forms established by the
Director.  The CVR staff shall monitor all victim services grants
and provide regular reports to the CVR Board.

R270-1-27.  Nontraditional Cultural Services.
Cultural services rendered in accordance with recognized

spiritual or religious methods of healing, legally available in the
state of Utah, may be considered for payment.  Since a
reasonable and customary schedule of charges has not been
established, the reparation officer may require the following:  a
written itemized description of each procedure, function and/or
activity performed and an explanation of its benefit to the
victim; the location and time involved to perform such services;
and a summary of qualifications and experience which allows
the service provider to perform the services.  Services shall be
requested in lieu of traditional treatment methods.  Awards shall
be deducted from the claimant's outpatient mental health award
and shall remain within the allowed limits set upon that benefit.
The fund will not pay for intoxicating or psychotropic
substances unless prescribed by a medical practitioner licensed
to do so.  Claim will be denied if no healing benefit can be
identified.

KEY:  victim compensation, victims of crimes
June 24, 2009 63M-7-501 et seq.
Notice of Continuation July 3, 2006
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R277.  Education, Administration.
R277-503.  Licensing Routes.
R277-503-1.  Definitions.

A.  "Alternative Routes to Licensure (ARL) advisors" mean
a USOE specialist with specific professional development and
educator licensing expertise, and a USOE-designated curriculum
specialist.

B.  "Board" means the Utah State Board of Education.
C.  "Competency-based" means a teacher training approach

structured for an individual to master and demonstrate content
and teaching skills and knowledge at the individual's own pace
and sometimes in alternative settings.

D.  "Educational Testing Service (ETS)" is a worldwide
educational testing and measurement organization.

E.  "Endorsement" means a qualification based on content
area mastery obtained through a higher education major or
minor or through a state-approved endorsement program.

F.  "Letter of authorization" means a formal approval given
to an individual such as an out-of-state candidate or a first year
ARL candidate who is employed by a school district/charter
school in a position requiring a professional educator license
who has not completed the requirements for an ARL license or
a Level 1, 2, or 3 license or who has not completed necessary
endorsement requirements.  A teacher working under a letter of
authorization cannot be designated highly qualified under R277-
520-1G.

G. "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
applicants who have also met all ancillary requirements
established by law or rule.

H.  "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license and:

(1)  requirements established by law or rule;
(2)  three years of successful education experience within

a five-year period; and
(3)  satisfaction of requirements under R277-522 for

teachers employed after January 1, 2003.
I.  "Level 3 license" means a Utah professional educator

license issued to an educator who holds a current Utah Level 2
license and has also received National Board Certification or a
doctorate in education or in a field related to a content area in a
unit of the public education system or an accredited private
school.

J.  "National Association of State Directors of Teacher
Education and Certification (NASDTEC)" is an educator
information clearinghouse that maintains an interstate
reciprocity agreement and database for its members regarding
educators whose licenses have been suspended or revoked.

K.  "National Council for Accreditation of Teacher
Education (NCATE)" is a nationally recognized organization
which accredits the education units providing baccalaureate and
graduate degree programs for the preparation of teachers and
other professional personnel for elementary and secondary
schools.

L.  "NCLB core academic subject" means English, reading
or language arts, mathematics, science, foreign languages, civics
and government, economics, arts, history, and geography.

M.  "Pedagogical knowledge" means practices and
strategies of teaching, classroom management, preparation and
planning that go beyond an educator's content knowledge of an
academic discipline.

N.  "Praxis II - Principles of Learning and Teaching" is a
standards-based test provided by ETS and designed to assess a
beginning teacher's pedagogical knowledge.  This test is used by
many states as part of their teacher licensing process.  Colleges
and universities may use this test as an exit exam from teacher

education programs.  All Utah Level 1 license holders employed
or reemployed after January 1, 2003 shall pass this test prior to
the issuance of a Level 2 professional educator license
consistent with R277-522-1H(3).

O.  "Regional accreditation" means formal approval of a
school that has met standards considered to be essential for the
operation of a quality school program by the following
organizations:

(1)  Middle States Commission on Higher Education;
(2)  New England Association of Schools and Colleges;
(3)  North Central Association Commission on

Accreditation and School Improvement;
(4)  Northwest Commission on Colleges and Universities;
(5)  Southern Association of Colleges and Schools; and
(6)  Western Association of Schools and colleges: Senior

College Commission.
P.  "Restricted endorsement" means a qualification based

on content area knowledge obtained through a USOE-approved
program of study or test and shall be available only to teachers
in necessarily existent small school settings and teachers in
youth in custody programs.

Q.  "State-approved Endorsement Plan (SAEP)" means a
plan in place developed between the USOE and a licensed
educator to direct the completion of endorsement requirements
by the educator.

R.  "Teacher Education Accreditation Council (TEAC)" is
a nationally recognized organization which provides
accreditation of professional teacher education programs in
institutions offering baccalaureate and graduate degrees for the
preparation of K-12 teachers.

S.  "USOE" means the Utah State Office of Education.

R277-503-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board, Section 53A-1-402(1)(a)
which directs the Board to establish rules and minimum
standards for the qualification and licensing of educators and
ancillary personnel who provide direct student services, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide minimum
eligibility requirements for applicants for teacher licenses and
to provide explanation and criteria of various teacher licensing
routes.  The rule also provides criteria and procedures for
licensed teachers to earn endorsements and the requirement for
all applicants for licenses to have and pass criminal background
checks.

R277-503-3.  USOE Licensing Eligibility.
A. Traditional college/university license - A license

applicant shall have completed an approved college/university
teacher preparation program, been recommended for licensing,
and shall have satisfied all other requirements for educator
licensing required by law; or

B.  Alternative Licensing Route
(1)  A license applicant shall have a bachelors degree or

higher from an accredited higher education institution in an area
related to the position he seeks; and

(2) A license applicant shall have skills, talents or abilities,
as evaluated by the employing entity, making the applicant
appropriate for a licensed teaching position and eligible to
participate in an ARL program.

(3)  While beginning an alternative licensing program, an
applicant shall be approved for employment under a letter of
authorization for a maximum of one school year and may be
employed under an ARL license for an additional two years.  An
ARL program may not exceed three school years.  ARL
candidates who receive ARL licensure status may be designated
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highly qualified under R277-520-1G.
C.  All license applicants seeking a Level 1 Utah educator

license or an area of concentration or an endorsement in an
NCLB core academic subject area after March 3, 2007 shall
submit passing score(s) on a rigorous Board-designated content
test, where tests are available, prior to the issuance of a
renewable license or endorsement.

(1)  Early childhood (K-3) and elementary majors (1-8) are
required to submit a passing score from a rigorous Board-
designated content test.

(2)  Secondary teachers are required to submit passing
scores on a rigorous Board-designated content test(s), where
test(s) are available, for each endorsement NCLB core academic
area to be posted on the license.

(3)  An applicant shall submit electronic or original
documentation of USOE-designated passing score(s).

D.  Any educator seeking a Utah Level 1 license who
submits a score below the final Utah state passing score on the
test designated in R277-503-3C shall be issued a nonrenewable
conditional Level 1 license.  If the educator fails to submit a
passing score on a rigorous Board-designated content test during
the three-year duration of the conditional Level 1 license, the
educator's license or endorsement shall lapse on the educator's
renewal date.

E.  The credentials and documentation of experience of
applicants for Level 2 and 3 professional educator licenses shall
be evaluated by the USOE to determine the appropriate license
level.

R277-503-4.  Licensing Routes.
Applicants who seek Utah licenses shall successfully

complete accredited programs or legislatively mandated
programs consistent with this rule.

A.  Institution of higher education teacher preparation
programs shall be:

(1)  Nationally accredited by:
(a)  NCATE; or
(b)  TEAC; or
(2)  Regionally accredited competency-based teacher

preparation programs as provided under R277-503-1N.
B.  USOE Alternative Routes to Licensure (ARL)
(1)  To be eligible to begin the ARL program, an applicant

for an elementary or early childhood school position shall have
a bachelors degree and at least 27 semester hours of applicable
content courses distributed among elementary curriculum areas.
Elementary curriculum areas are provided under R277-700-4.
To proceed from temporary license status, an ARL applicant
shall submit a score on the ETS Praxis II Elementary Education
Content Knowledge Examination (0014) to be used as a
diagnostic tool and as part of the development of a professional
plan and the issuance of the ARL license.

(2)  To be eligible to begin the ARL program, applicants
for secondary school positions shall hold a degree major or
major equivalent directly related to the assignment.  To proceed
from temporary license status an ARL license applicant shall
submit a score on identified ETS Praxis II Applicable Content
Knowledge test(s) where available to be used as a diagnostic
tool and as part of the development of a professional plan and
the issuance of the ARL license.

(3)  Licensing by Agreement
(a)  An individual employed by a school district shall

satisfy the minimum requirements of R277-503-3 as a teacher
with appropriate skills, training or ability for an identified
licensed teaching position in the district.

(b)  An applicant shall obtain an ARL application for
licensing from the USOE or USOE web site.

(c)  After evaluation of candidate transcript(s), and rigorous
Board-designated content test score, the USOE ARL advisors
and the candidate shall determine the specific content

knowledge and pedagogical knowledge required of the license
applicant to satisfy the requirements for licensing.

(d)  The USOE ARL advisors may identify institution of
higher education courses, district inservice classes, Board-
approved training, or Board-approved competency tests to
prepare or indicate content, content-specific, and
developmentally-appropriate pedagogical knowledge required
for licensing.

(e)  An applicant who has been employed as a full-time
instructional paraeducator may offer that experience in lieu of
one or more pedagogy courses as follows:

(1)  The applicant has had at least three years of
paraeducator experience;

(2)  The applicant's experience has been successful based
on documentation from the school/school district; and

(3)  The USOE has approved the applicant's experience in
lieu of pedagogy course(s).

(f)  The employing school district shall assign a trained
mentor to work with the applicant for licensing by agreement.

(g)  The school district shall supervise and assess the
license applicant's classroom performance during a minimum
one school year full-time employment experience.  The district
may request assistance from a institution of higher education or
the USOE in the monitoring and assessment.

(h)  The school district shall assess the license applicant's
disposition as a teacher following a minimum one school year
full-time teaching experience.  The district may request
assistance in this assessment; and

(i)  The USOE ARL advisors shall annually review and
evaluate the license applicant following training, assessments or
course work, and the full-time teaching experience and
evaluation by the school district.

(j)  Consistent with evidence and documentation received,
the USOE ARL advisor may recommend the license applicant
to the Board for a Level 1 educator license.

(4)  USOE Licensing by Competency
(a)  A school district employs an individual as a teacher

with appropriate skills, training or ability for an identified
licensed teaching position in the district who satisfies the
minimum requirements of R277-503-3.

(b)  An employing school district, in consultation with the
applicant and the USOE, shall identify Board-approved content
knowledge and pedagogical knowledge examinations.  The
applicant shall pass designated examinations demonstrating the
applicant's adequate preparation and readiness for licensing.

(c)  The employing school district shall assign a trained
mentor to work with the applicant for licensing by competency.

(d)  The school district shall monitor and assess the license
applicant's classroom performance during a minimum one-year
full-time teaching experience.

(e)  The school district shall assess the license applicant's
disposition for teaching following a minimum one-year full-time
teaching experience.

(f)  The school district may request assistance in the
monitoring or assessment of a license applicant's classroom
performance or disposition for teaching.

(g)  Following the one-year training period, the school
district and USOE shall verify all aspects of preparation
(content knowledge, pedagogical knowledge, classroom
performance skills, and disposition for teaching) to the USOE.

(h)  If all evidence/documentation is complete, the USOE
shall recommend the applicant for a Level 1 educator license.

(5)  USOE ARL candidates under R277-503-4B(3) and (4)
may teach under a letter of authorization for a maximum of one
year.  The letter of authorization shall expire after the first year
on June 30 when the ARL candidate submits documentation of
progress in the program, and the candidate shall be issued an
ARL license.

(6)  The ARL license may be extended annually for two
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subsequent school years with documentation of progress in the
ARL program.

(7)  Documentation shall include, specifically, a copy of the
supervisor's successful end-of-year evaluation, copies of
transcripts and test results or both showing completion of
required coursework, verification of working with a trained
mentor, and satisfaction of the full-time full year experience.

C.  School district/charter school specific competency-
based licenses:

(1)  A local board/charter school board may apply to the
Board for a school district/charter school specific license to fill
a position in the school district/charter school.  The application
shall demonstrate that other licensing routes for the applicant are
untenable or unreasonable.

(2)  The employing school district/charter school shall
request a school district/charter school specific license no later
than 60 days after the date of the individual's first day of
employment.

(3)  The application for the school district/charter school
specific license from the local board/charter school board for an
individual to teach one or more core academic subjects shall
provide documentation of:

(a)  the individual's bachelors degree; and
(b)  for a K-6 grade teacher, the satisfactory results of the

rigorous state test including subject knowledge and teaching
skills in the required core academic subjects under Section 53A-
6-104.5(3)(ii) as approved by the Board; or

(c)  for the teacher in grades 7-12, demonstration of a high
level of competency in each of the core academic subjects in
which the teacher teaches by completion of an academic major,
a graduate degree, course work equivalent to an undergraduate
academic major, advanced certification or credentialing, or
results or scores of a rigorous state core academic subject test,
similar to the test required under R277-503-3E, in each of the
core academic subjects in which the teacher teaches.

(4)  The application for the school district/charter school
specific license from the local board/charter school board for
non-core teachers in grades K-12 shall provide documentation
of:

(a)  a bachelors degree, associates degree or skill
certification; and

(b)  skills, talents or abilities specific to the teaching
assignment, as determined by the local board/charter school
board.

(5)  Following receipt of documentation and consistent
with Section 53A-6-104.5(2), the USOE shall approve a
district/charter school specific competency-based license.

(6)  If an individual with a district/charter school specific
competency-based license leaves the district before the end of
the employment period, the district shall notify the USOE
Licensing Section regarding the end-of-employment date.

(7)  The individual's district/charter school specific
competency-based license shall be valid only in the
district/charter school that originally requested the letter of
authorization and for the individual originally employed under
the letter of authorization or district/charter school specific
competency-based license.

(8)  The written copy of the district/charter school specific
competency-based license shall prominently state the name of
the school district/charter school followed by
DISTRICT/CHARTER SCHOOL SPECIFIC COMPETENCY-
BASED LICENSE.

(9)  A school district/charter school may change the
assignment of a school district/charter school specific
competency-based license holder but notice to USOE shall be
required and additional competency-based documentation may
be required for the teacher to remain qualified or highly
qualified.

(10)  School district/charter school specific competency-

based license holders are at-will employees consistent with
Section 53A-8-106(5).

(11)  If an individual holds a Utah license, the application
shall be subject to additional USOE review based upon the
following criteria:

(a)  license level;
(b)  current license status;
(c)  area of concentration and endorsements on Utah

license; and
(d)  circumstances justifying the school district/charter

school specific license.
(12)  If the application is not approved based on a USOE

review of the criteria provided in R277-503-4C(11), appropriate
licensure procedures shall be recommended to the requesting
district/charter school.  The applicant may be required to renew
an expired license, apply for an endorsement, pass appropriate
Board approved tests consistent with R277-503-3C, obtain an
additional area of concentration, apply to Alternative Route to
Licensure, or satisfy other reasonable standards.

R277-503-5.  Endorsement Routes.
A.  An applicant shall successfully complete one of the

following for endorsement:
(1)  a USOE-approved institution of higher education

educator preparation program with endorsement(s); or
(2)  assessment, approval and recommendation by a

designated and subject-appropriate USOE specialist under a
SAEP.  The USOE shall be responsible for final
recommendation and approval; or

(3)  a USOE-approved Utah institution of higher education
or Utah school district-sponsored endorsement program which
includes content knowledge and content-specific pedagogical
knowledge approved by the USOE.  The university or school
district shall be responsible for final review and
recommendation.  The USOE shall be responsible for final
approval.

B.  A restricted endorsement shall be available and limited
to teachers in necessarily existent small schools as determined
under R277-445, and teachers in youth in custody programs.
Teacher qualifications shall include at least nine semester hours
of USOE-approved university-level courses in each course
taught by the teacher holding a restricted endorsement.

C.  All provisions that directly affect the health and safety
of students required for endorsements, such as prerequisites for
drivers education teachers or coaches, shall apply to applicants
seeking endorsements through all routes under this rule.

D.  Prior to an individual taking courses, exams or seeking
a recommendation in the ARL licensing program, the individual
shall have school district/charter school and USOE
authorization.

R277-503-6.  Additional Provisions.
A.  All programs or assessments used in applicant

preparation shall meet national professional educator standards
such as those developed by NCATE, TEAC or competency-
based regional accreditation.

B.  All educators licensed under this rule shall also:
(1)  complete the background check required under Section

53A-6-401;
(2)  satisfy the professional development requirements of

R277-502; and
(3)  be subject to all Utah licensing requirements and

professional standards.
C.  An applicant may satisfy the student teaching/clinical

experience requirement for licensing through successful
completion of either the licensing by agreement or by
competency route.

KEY:  teachers, alternative licensing
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June 23, 2009 Art X Sec 3
Notice of Continuation March 29, 2007 53A-1-402(1)(a)

53A-1-401(3)
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R277.  Education, Administration.
R277-600.  Student Transportation Standards and
Procedures.
R277-600-1.  Definitions.

A.  "ADA" means average daily attendance.
B.  "ADM" means average daily membership.
C.  "AFR" means a school district's annual financial report,

one component of which is the AFR for all pupil transportation
costs.

D.  "Approved costs" means the Board approved costs of
transporting eligible students from home to school to home once
each day, after-school routes, approved routes for students with
disabilities and vocational students attending school outside
their regularly assigned attendance boundary, and a portion of
the bus purchase prices.  All approved costs are adjusted by the
USOE consistent with a Board-approved formula per the annual
legislative transportation appropriation.

E.  "APR" means the school district's annual program
report, one component of which is for approved to and from
school pupil transportation costs.

F.  "Board" means the Utah State Board of Education.
G.  "Bus route miles" means operating a bus with

passengers.
H.  "Deadhead" means operating a bus when no passengers

are on board.
I.  "Hazardous" means danger or potential danger which

may result in injury or death.
J.  "IDEA" means the Individuals with Disabilities

Education Act, Title 1, Part A, Section 602.
K.  "IEP" (individualized education program) means a

written statement for a student with a disability that is developed
and implemented under CFR Sections 300.340 through 300.347.
The IEP serves as a communication vehicle between parents and
school personnel and enables them as equal participants to
decide jointly what the student's needs are, what services shall
be provided to meet those needs, what the anticipated outcomes
may be, and how the student's progress toward meeting the
projected outcomes shall be evaluated.

L.  "Local board" means the local school board of
education.

M.  "M.P.V." means multipurpose passenger vehicle:  any
motor vehicle with less than 10 passenger positions, including
the driver, which cannot be certified as a bus.

N.  "Out-of-pocket expense" means gasoline, oil, and tire
expenses.

O.  "USOE" means the Utah State Office of Education.

R277-600-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision over
public schools in the Board, by Section 53A-1-402(1)(d) which
directs the Board to establish rules for bus routes, bus safety and
other transportation needs and by Section 53A-17a-126 and 127
which provides for distribution of funds for transportation of
public school students and standards for eligibility.

B.  The purpose of this rule is to specify the standards
under which school districts may qualify for state transportation
funds.

R277-600-3.  General Provisions.
A.  State transportation funds are used to reimburse school

districts for the costs reasonably related to transporting students
to and from school.  The Board defines the limits of school
district transportation costs reimbursable by state funds in a
manner that encourages safety, economy, and efficiency.

B.  Allowable transportation costs are divided into two
categories.  Expenditures for regular bus routes established by
the school district, and approved by the state, are A category
costs.  Other methods of transporting students to and from

school are B category costs.  The Board devises a formula to
determine the reimbursement rate for A category costs
consistent with Section 53A-17a-127(3).  B category costs are
approved on a line-by-line basis by the USOE after comparing
the costs submitted by a school district with the costs of
alternative methods of performing the designated function(s)
and subject to adjustment per legislative appropriation.

C.  The USOE shall develop a uniform accounting
procedure for the financial reporting of transportation costs.
The procedure shall specify the methods used to calculate
allowable transportation costs.  The USOE shall also develop
uniform forms for the administration of the program.

D.  All student transportation costs are recorded.  Accurate
mileage, minute, and trip records are kept by program.  Records
and financial worksheets shall be maintained during the fiscal
year for audit purposes.

R277-600-4.  Eligibility.
A.  State transportation funds shall be used only for

transporting eligible students.
B.  Transportation eligibility for elementary students (K-6)

and secondary students (7-12) is determined in accordance with
the mileage from home specified in Section 53A-17a-127(1) and
(2) to the school attended by assignment of the local board.

C.  A student whose IEP identifies transportation as a
necessary service is eligible for transportation regardless of
distance from the school attended by assignment of the local
board.

D.  Students who attend school for at least one-half day at
an alternate location are expected to walk distances up to 1 and
one half miles.

E.  A school district that implements double sessions as an
alternative to new building construction may transport, one-way
to or from school, with Board approval, affected elementary
students residing less than one and one-half miles from school,
if the local board determines the transportation would improve
safety affected by darkness or other hazardous conditions.

F.  The distance from home to school is determined as
follows:  From the center of the public route (road,
thoroughfare, walkway, or highway) open to public use,
opposite the regular entrance of the one where the pupil is
living, over the nearest public route (thoroughfare, road,
walkway, or highway) open regularly for use by the public, to
the center of the public route (thoroughfare, road, walkway, or
highway) open to public use, opposite the nearest public
entrance to the school grounds which the student is attending.

R277-600-5.  Student with Disabilities Transportation.
A.  Students with disabilities are transported on regular

buses and regular routes whenever possible.  School districts
may request approval, prior to providing transportation, for
reimbursement for transporting students with disabilities who
cannot be safely transported on regular school bus runs.

B.  School districts may be reimbursed for the costs of
transporting or for alternative transportation for students with
disabilities whose severity of disability, or combination of
disabilities, necessitates special transportation.

C.  Transportation is provided by the Utah Schools for the
Deaf and the Blind for students who are transported to its self-
contained classes.  Exceptions may be approved by the USOE.

R277-600-6.  Bus Route Approval.
A.  Transportation is over routes proposed by local boards

and approved by the USOE.  Information requested by the
USOE shall be provided prior to approval of a route.  A route
usually is not approved for reimbursement if an equitable
student transportation allowance or a subsistence allowance
accomplishes the needed transportation at less cost.  A route
shall:
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(1)  traverse the most direct public route;
(2)  be reasonably cost effective related to other feasible

alternatives;
(3)  provide adequate safety;
(4)  traverse roads that are constructed and maintained in

a manner that does not cause property damage; and
(5)  include an economically adequate number of students.
B.  The minimum number of general education students

required to establish a route is ten; the minimum number of
students with disabilities is five.  A route may be established for
fewer students upon special permission of the State
Superintendent.

C.  The school district designates safe areas for bus stops.
(1)  To promote efficiency, the USOE approved minimum

distance between bus stops is 3/10 of a mile.  The USOE may
approve shorter distances between bus stops for student safety.

(2)  Bus routes shall avoid, whenever possible, bus stops on
dead-end roads.

(3)  Students are responsible for their own transportation to
bus stops up to one and one-half miles from home.

(4)  Special education students are responsible for their
own transportation to bus stops consistent with their IEPs.

D.  Changes made by school districts in existing routes or
the addition of new routes shall be reported to the USOE as they
occur.  The USOE shall review and may refuse to fund route
changes as applicable.

E.  Transporting eligible students home after school
activities held at the students' school of regular attendance and
within a reasonable time period after the close of the regular
school day is approved route mileage.

G.  A route may be approved as an alternative to building
construction upon special permission of the USOE if the route
is needed to allow more efficient school district use of school
facilities.  Building construction alternatives include elementary
double sessions, year-round school, and attendance across
school district boundaries.

H.(1)  School districts may use State Guarantee
Transportation Levy or local transportation funds to transport
students across state lines or out-of-state for school sponsored
activities or required field trips if:

(a)  the local board has a policy that includes approval of
trips at the appropriate administrative level;

(b)  the school or school district has considered the purpose
of the trip or activity and any competing risk or liability;

(c)  given the distance, purpose and length of the trip, the
school district has determined that the use of a publicly owned
school bus is most appropriate for the trip or activity; and

(d)  the local board has consulted with State Risk
Management.

(2)  If school bus routes transport students across Utah state
lines or outside of Utah for required to and from routes, routes
are reimbursable providing school districts maintain
documentation that the routes are necessary, or are more cost-
effective, or provide greater safety for students than in-state
routes.

R277-600-7.  Alternative Transportation.
Bus routes that involve a large number of deadhead miles

are analyzed for reduction or to determine if an alternative
method of transporting students is more efficient.  Approved
alternatives include the following:

A.  The costs incurred in transporting eligible pupils in a
school district M.P.V. are approved costs as long as the costs
demonstrate efficiency.

B(1)  The costs incurred in paying eligible students an
allowance in lieu of school district-supplied transportation are
an approved cost.  A student is reimbursed for the mileage to the
bus stop or school, whichever is closer, nearest the student's
home.  The allowance shall not be less than the standard mileage

rate deduction permitted by the United States Internal Revenue
Service for charitable contributions, nor greater than the
reimbursement allowance permitted by the Utah Department of
Administrative Services for use of privately owned vehicles set
forth in the Utah Travel Regulations;

(2)  a student allowance is made to the student and not to
the parent for transporting one's own child or other students.
This does not restrict parents from pooling resources;

(3)  if a student or the student's parent is unable to provide
private transportation, with prior state approval, an amount
equivalent to the student allowance is payable to the school
district to help pay the costs of school district transportation;

(4)  the student's mileage shall be measured and certified in
school district records.  The student's ADA, as entered in school
records, is used to determine the student's attendance.

C(1)  The cost incurred in providing a subsistence
allowance is an approved cost.  A parent is reimbursed for a
student's room and board when a student lives at a site nearer to
the assigned school, if the student does not have a school
facility or bus service available within approximately 60 miles
of the student's residence.  Payment shall not exceed the
Substitute Care Rate for Family Services for the current fiscal
year.  Adjustments for changes made in the rate during the year
are included in the allowance.  In addition to the reimbursement
for room and board, the subsistence allowance includes the
costs of two round trips per year.

(2)  A subsistence allowance is not applicable to a parent
who maintains a separate home during the school year for the
convenience of the family. A parent's residence during the
school year is the residence of the child.

D.  Contracting or leasing for pupil transportation
(1)  The cost incurred in engaging in a contract or leasing

for transportation is an approved cost at the prorated amount
available to school districts.

(2)  Reimbursements for school districts using a leasing
arrangement are determined in accordance with the comparable
cost for the school district to operate its own transportation.

(3)  Under a contract or lease, the school district's
transportation administrator's time shall not exceed one percent
of the commercial contract cost.

(4)  Eligible student counts, bus route mileage, bus route
minutes, and bus inventory data are required as if the school
district operated its own transportation.

R277-600-8.  Other Reimbursable Expenses.
State transportation funds at the USOE determined

prorated amount may be used to reimburse a school district for
the following costs:

A.  Salaries of clerks, secretaries, trainers, drivers, a
supervisor, mechanics and other personnel necessary to operate
the transportation program:

(1)  a full time supervisor may be paid at the same rate as
other professional directors in the school district.  The
supervisor's salary shall be commensurate with the number of
buses, number of eligible students transported, and total
responsibility relative to other school district supervisory
functions.  A school district may claim a percentage of the
school district superintendent's or other supervisor's salary for
reimbursement if the school district's eligibility count is less
than 600 and a verifiable record of administrative time spent in
the transportation operation is kept;

(2)  The wage time for bus drivers includes to and from
school time: ten minute pre-trip inspection, actual driving time,
ten minute post-trip inspection and bus cleanup, and 10 minute
bus servicing and fueling;

B.  Only a proportionate amount of a superintendent's or
supervisor's employee benefits (health, accident, life insurance)
may be paid from the school district's transportation fund;

C.  Purchased property services;
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D.  Property, comprehensive, and liability insurance;
E.  Communication expenses and travel for supervisors to

workshops or the national convention;
F.  Supplies and materials for vehicles, the school district

transportation office and the garage;
G.  Depreciation:  The USOE computes an annual formula

for school bus depreciation;
H.  Training expenses to complete bus driver instruction

and certification required by the Board; and
I.  Other related costs approved by the USOE which may

include additional bus driver training.

R277-600-9.  Non-reimbursable Expenses.
A.  AFR for all pupil transportation costs shall only include

pupil transportation costs and other school district expenditures
directly related to pupil transportation.

B.  Expenditures for uses of school district buses and
equipment which are not approved APR to and from school
pupil transportation costs shall be deleted when transportation
costs are calculated.  Bus and equipment costs shall be reduced
on a pro rata basis for the miles not connected with approved
costs.

C.  Expenses determined by the USOE to be not directly
related to transportation of eligible students to and from school
are not reimbursable.

D.  Local boards may determine appropriate non-school
uses of school buses.  Local boards may lease/rent public school
buses to federal, state, county, or municipal entities, and those
insured by State Risk Management or to non-government
entities or to those not insured through State Risk Management.
In making these determinations, local boards shall:

(1)  require full cost reimbursement for any non-public
school use including:

(a)  cost per mile;
(b)  cost per minute;
(c)  bus depreciation.
(2)  require documentation from the non-school user of

insurance through State Risk Management or private insurance
coverage and a fully executed agreement for full release of
indemnification;

(3)  require that any non-school use is revenue neutral; and
(4)  consult with State Risk Management to determine

adequacy of documentation of insurance and indemnity for any
entity requesting use or rental of publicly owned school buses.

E.  If a non-governmental entity or an entity not insured
through State Risk Management requests the use of school
bus(es), the use shall be approved by a local board in an open
board meeting.

F.  In the event of an emergency, local, regional, state or
federal authorities may request the use of school buses or school
bus drivers or both for the period of the emergency.  The local
board shall grant the request so long as the use can be
accommodated consistent with continuing student safety and
transportation requirements.

R277-600-10.  Special Transportation Levy.
A.  Costs for school district transportation of students

which are not reimbursable may be paid for from general funds
of the school district or from the proceeds of a tax rate
authorized for school districts.  The tax rate authorized for
transportation may not exceed .0003 tax rate.  The revenue may
be used:

(1)  to transport ineligible students to and from school;
(2)  for transportation to interscholastic activities;
(3)  for transportation to night activities;
(4)  for field trips; and
(5)  for the replacement of school buses.
B.  Transportation of students in areas where walking

constitutes a hazardous condition, as determined by the local

board, may be provided from general funds from the school
district or from the tax specified in R277-600-10A. Hazardous
areas shall be determined by an analysis of the following
factors:

(1)  volume, type, and speed of vehicular traffic;
(2)  age and condition of students traversing the area;
(3)  condition of the roadway, sidewalks and applicable

means of access in the area; and
(4)  environmental conditions.
C(1)  The cost of school bus operation for activity trips,

field trips, and for the transportation of students to alleviate
hazardous walking conditions may be met with state funds
appropriated under Section 53A-17a-127(6) only to the extent
of funds available to individual school districts for the specific
purposes of Section 53A-17a-127(6)(b).

(2)  Appropriated funds under Section 53A-17a-127(6)
shall be distributed according to each school district's
proportional share of its qualifying state contribution as defined
under Section R277-600-10B(3) for activity, field trip, and
hazardous route mileage.

(3)  The qualifying state contribution for school districts
shall be the difference between 85 percent of the average state
cost per qualifying mile multiplied by the number of qualifying
miles and the current funds raised per school district by a
transportation levy of .0002.

R277-600-11.  Exceptions.
A.  When undue hardships and inequities are created

through exact application of these standards, school districts
may request an exception to these rules from the State
Superintendent on individual cases.  Such hardships or
inequities may include written evidence demonstrating that no
significant increased costs (less than one percent of a school
district's transportation budget) is incurred due to a waiver or
that students cannot be provided services consistent with the law
due to transportation restrictions.  The State Superintendent may
consult with the Pupil Transportation Advisory Committee,
designated in Section 53A-17a-127(5), in considering the
exemption.

B(1)  a school district shall not be penalized in the
computation of its state allocation for the presence on an
approved to and from school route of an ineligible student who
does not create an appreciable increase in the cost of the route;

(2)  there is an appreciable increase in cost if, because of
the presence of ineligible students, any of the following occurs:

(a)  another route is required;
(b)  a larger or additional bus is required;
(c)  a route's mileage is increased;
(d)  the number of pick-up points below the mileage limits

for eligible students exceeds one;
(e)  significant additional time is required to complete a

route.
(3)  ineligible students may ride buses on a space available

basis.  An eligible student may not be displaced or required to
stand in order to make room for an ineligible student.

KEY:  school buses, school transportation
June 23, 2009 Art X Sec 3
Notice of Continuation January 8, 2008 53A-1-402(1)(d)

53A-17a-126 and 127
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R277.  Education, Administration.
R277-601.  Standards for Utah School Buses and Operations.
R277-601-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Local board" means the local school board of

education.

R277-601-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education in the Board, Section 53A-1-402(1)(d) which
directs the Board to adopt rules for state reimbursed bus routes,
bus safety and operational requirements, and other
transportation needs and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify standards for state
student transportation funds, school buses, and school bus
drivers utilized by school districts.

R277-601-3.  Standards.
A.  The local board and school district personnel shall act

consistent with the manual entitled STANDARDS FOR UTAH
SCHOOL BUSES AND OPERATIONS, 1999, which includes
information received from Utah school districts, the Utah
Transportation Commission, and the Utah Department of Public
Safety and is available at each department or agency.

B.  STANDARDS FOR UTAH SCHOOL BUSES AND
OPERATIONS, 1999, shall include:

(1)  Electronic and telecommunications devices
(a)  A school bus operator's primary responsibility,

consistent with training and policy, is the safety of passengers
and the safety of the public at all times.

(b)  A school bus operator shall not use a cell phone,
wireless electronic device, or any headset, earpiece, earphones
or other equipment that might distract a driver from his
responsibilities, whether hand held or not, while the school bus
is in motion and not appropriately parked or secured.  This
prohibition does not apply to the safe and appropriate use of
two-way radios.  All school districts and public schools that
regularly transport students shall maintain documentation of
training for bus drivers and employees in the safe and
appropriate use of two-way radios.

(c)  Once the bus is stopped and safely parked, a school bus
operator may use an electronic device for emergencies, to assist
special needs students, for behavior management, for
appropriate assistance for field/activity trips or for other
business-related issues.

(d)  A school bus operator may use an electronic device for
personal use once a school bus is safely parked, appropriately
secured and all passengers are safely off and at a safe distance
from the bus, consistent with school district policy.

(e)  Any violation of these provisions for emergency or
compelling reasons may require documentation and will be
addressed by the employing education entity.

(f)  Violations of these provisions may result in personnel
action(s) against the school bus operator consistent with school
district/employer policies.

(g)  Private contractors employed by school districts for
student transportation shall also adhere strictly to these
provisions in addition to the policies of the employer.

(2)  End of bus route inspection
(a)  At the end of a student delivery, both during the day

and after the final route of the day, a school bus operator shall
complete the delivery, stop and park the bus, and insure that all
students are off the bus.

(b)  Where possible, this inspection shall be completed at
each school site when delivering students to school.

(c)  Following each from-school route of the day, the bus
operator shall complete the same type of inspection at a safe

location a short distance from where the final student(s) left the
bus.  If children are found on the bus, they shall be immediately
returned to their assigned bus stop location or to an alternate
location, consistent with district policy, with express permission
from the parents(s).

KEY:  school, buses, school transportation
June 9, 2009 53A-1-402(1)(d)
Notice of Continuation February 13, 2009 53A-1-401(3)
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R277.  Education, Administration.
R277-602.  Special Needs Scholarships - Funding and
Procedures.
R277-602-1.  Definitions.

A.  "Agreed upon procedure" for purposes of this rule
means the agreed upon procedure as provided for under Section
53A-1a-705(1)(b)(i)(B).

B.  "Annual assessment" for purposes of this rule means a
formal testing procedure carried out under prescribed and
uniform conditions that measures students' academic progress,
consistent with Section 53A-1a-705(1)(f).

C.  "Appeal" for purposes of the rule means an opportunity
to discuss/contest a final administrative decision consistent with
and expressly limited to the procedures of this rule.

D.  "Assessment team" means the individuals designated
under Section 53A-1a-703(1).

E.  "Audit of a private school" for purposes of this rule
means a financial audit provided by an independent certified
public accountant, as provided under Section 53A-1a-705(1)(b).

F.  "Board" means the Utah State Board of Education.
G.  "Days" means school days unless specifically

designated otherwise in this rule.
H.  "Disclosure to parents" for purposes of this rule means

the express acknowledgments and acceptance required under
Section 53A-1a-704(5) as part of parent application available
through schools districts.

I.  "Eligible student" for purposes of this rule means:
(1)  the student's parent resides in Utah;
(2)  the student has a disability as designated in 53A-1a-

704(2)(b); and
(3)  the student is school age.
(4)  Eligible student also means that the student was

enrolled in a public school in the school year prior to the school
year in which the student will be enrolled in a private school,
has an IEP and has obtained acceptance for admission to an
eligible private school; and

(5)  The requirement to be enrolled in a public school in the
year prior and have an IEP does not apply if:

(a)  the student is enrolled or has obtained acceptance for
admission to an eligible private school that has previously
served students with disabilities; and

(b)  an assessment team is able to readily determine with
reasonable certainty that the student has a disability and would
qualify for special education services if enrolled in a public
school and the appropriate level of special education services
which would be provided were the student enrolled in a public
school.

J.  "Enrollment" for purposes of this rule means that the
student has completed the school enrollment process, the school
maintains required student enrollment information and
documentation of age eligibility, the student is scheduled to
receive services at the school, the student attends regularly, and
has been accepted consistent with R277-419 and the student's
IEP.

K.  "Final administrative action" for purposes of this rule
means the concluding action under Section 53A-1a-701 through
53A-1a-710 and this rule.

L.  "Individual education program (IEP)" means a written
statement for a student with a disability that is developed,
reviewed, and revised in accordance with Board Special
Education Rules and Part B of the Individuals with Disabilities
Education Act (IDEA).

M.  "Private school that has previously served students
with disabilities" means a school that:

(1)  has enrolled students within the last three years under
the special needs scholarship program;

(2)  has enrolled students within the last three years who
have received special education services under Individual
Services Plans (ISP from the school district where the school is

geographically located; or
(3)  can provide other evidence to the Board that is

determinative of having enrolled students with disabilities
within the last three years.

N.  "Special Needs Scholarship Appeals Committee
(Appeals Committee)" means a committee comprised of:

(1)  the special needs scholarship coordinator;
(2)  the USOE Special Education Director; and
(3)  a Board-designated special education advocate.
O.  "USOE" means the Utah State Office of Education.
P.  "Warrant" means payment by check to a private school.

R277-602-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, Section 53A-1a-
706(5)(b) which provides for Board rules to establish timelines
for payments to private schools, Section 53A-3-410(6)(b)(i)(c)
which provides for criminal background checks for employees
and volunteers, Section 53A-1a-707 which provides for Board
rules about eligibility of students for scholarships and the
application process for students to participate in the scholarship
program, and by Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to outline responsibilities for
parents/students, public schools, school districts or charter
schools, and eligible private schools that accept scholarships
from special needs students and the State Board of Education in
providing choice for parents of special needs students who
choose to have their children served in private schools and in
providing accountability for the citizenry in the administration
and distribution of the scholarship funds.

R277-602-3.  Parent/Guardian Responsibilities.
A.  If the student is enrolled in a public school or was

enrolled in a public school in the year previous to the year in
which the scholarship is sought, the parent/guardian shall
submit an application, available from the USOE or online at
www.usoe.org, to the school district or charter school within
which the parent/guardian resides.

(1)  The parent shall complete all required information on
the application and submit the following documentation with
the application form:

(a) documentation that the parent/guardian is a resident of
the state of Utah;

(b) documentation that the student is at least five years of
age before September 2 of the year of enrollment, consistent
with Section 53A-3-402(6);

(c) documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d) documentation that the student has satisfied R277-602-
3A or B; and

(e) documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705;

(2) The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3) Any intentional falsification, misinformation, or
incomplete information provided on the application may result
in the cancellation of the scholarship to the student and non-
payment to the private school.

B.  If the student was not enrolled in a public school in the
year previous to the year in which the scholarship is sought, the
parent/guardian shall submit an application to the school district
in which the private school is geographically located (school
district responsible for child find under IDEA, Sec. 612(a)(3)).

(1) The parent shall complete all required information on
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the application and submit the following documentation with
application form:

(a) documentation that the parent/guardian is a resident of
the state of Utah;

(b) documentation that the student is at least five years of
age, before September 2 of the year of enrollment;

(c) documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d) documentation that the student has satisfied R277-602-
3A or B; and

(e) documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705.

(2) The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3) The parent shall provide documentation of student's
enrollment in an eligible private school as defined under Section
53A-1a-705;

(4) The parent shall participate in an assessment team
meeting to determine if a student would qualify for special
education services and the level of services for which the
student would be eligible if enrolled in a public school.

C.  Payment provisions
(1) The parent of a special needs scholarship student whose

application is received on or before July 1 shall be eligible for
quarterly scholarship payments equal to no more than the
amount established in Section 53A-1a-706(2), with payments
beginning on September 1.

(2) The parent of a special needs scholarship student whose
application is received after July 1, but on or before September
1 that shall be eligible for quarterly scholarship payments equal
to no more than three-fourths of the amount established in
Section 53A-1a-706(2), with payments beginning on November
1.

(3) The parent of a special needs scholarship student whose
application is received after September 1, but on or before
November 1 shall be eligible for quarterly scholarship payments
equal to no more than one-half of the amount established in
Section 53A-1a-706(2), with payments beginning on February
1.

(4) The parent of a special needs scholarship student whose
application is received on or before February 15 shall be eligible
for quarterly scholarship payments equal to no more than one-
fourth of the amount established in Section 53A-1a-706(2), with
payments beginning on April 15.

D.  A special needs scholarship shall be effective for three
years subject to renewal under Section 53A-1a-704(6).

E.  The parent shall, consistent with Section 53A-1a-
706(8), endorse the warrant received by the private school from
the USOE no more than 15 school days after the private school's
receipt of the warrant.

F.  The parent shall notify the Board in writing within five
days if:

(1)  the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2)  the student misses more than 10 consecutive days at
which point the Board may modify the payment to the private
school consistent with R277-419-1J.

G.  The parent shall cooperate and respond within 10 days
to an enrollment cross-checking request from the Board.

H.  The parent shall notify the Board in writing by July 1
in the second and third year to indicate the student's continued
enrollment.

R277-602-4. School District or Charter School
Responsibilities.

A.  The school district or charter school that receives the
student's scholarship application consistent with Section 53A-
1a-704(4) shall forward applications to the Board no more than
10 days following receipt of the application.

B.  The school district or charter school that received the
student's scholarship application shall:

(1)  receive applications from students/parents;
(2)  verify enrollment of the student seeking a scholarship

in previous school year within a reasonable time following
contact by the Board;

(3)  verify the existence of the student's IEP and level of
service to the USOE within a reasonable time;

(4)  provide personnel to participate on an assessment team
to determine:

(a)  if a student who was previously enrolled in a private
school that has previously served students with disabilities
would qualify for special education services if enrolled in a
public school and the appropriate level of special education
services which would be provided were the child enrolled in a
public school for purposes of determining the scholarship
amount consistent with Section 53A-1a-706(2);

(b)  if a student previously receiving a special needs
scholarship is entitled to receive the scholarship during the
subsequent eligibility period.

C.  Special needs scholarship students shall not be enrolled
in public or charter schools for dual enrollment or
extracurricular activities, consistent with the parents'/guardians'
assumption of full responsibility for students' services under
Section 53A-1a-704(5).

D.  School districts and charter schools shall cooperate
with the Board in cross-checking special needs scholarship
student enrollment information, as requested by the Board.

E.  School district and charter school notification to
students with IEPs:

(1)  School districts and charter schools shall provide
written notice to parents or guardians of students who have an
IEP of the availability of a scholarship to attend a private school
through the Special Needs Scholarship Program.

(2)  The written notice shall consist of the following
statement: School districts and charter schools are required by
Utah law, 53A-1a-704(10), to inform parents of students with
IEPs enrolled in public schools, of the availability of a
scholarship to attend a private school through the Carson Smith
Scholarship Program.

(3)  The written notice shall be provided no later than 30
days after the student initially qualifies for an IEP.

(4)  The written notice shall be provided annually no later
than February 1 to all students who have IEPs.

(5)  The written notice shall include the address of the
In tern e t  web s i te  main tained  by the Board ,
http://www.schools.utah.gov/admin/specialneeds.htm, that
provides prospective applicants with detailed program
information and application forms for the Carson Smith
Scholarship Program.

(6)  A school district, school within a school district, or
charter school that has an enrolled student who has an IEP shall
post the address of the Internet website maintained by the Board
that provides prospective applicants with detailed program
information and application forms for the Carson Smith
Scholarship Program on the school district's or school's website,
if the school district or school has one.

R277-602-5.  State Board of Education Responsibilities.
A.  The Board shall provide applications, containing

acknowledgments required under Section 53A-1a-704(5), for
parents seeking a special needs scholarship online, at the Board
offices, at school district or charter school offices, and at charter
schools no later than April 1 prior to the school year in which
admission is sought.
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B.  The Board shall provide a determination that a private
school meets the eligibility requirements of Section 53A-1a-705
as soon as possible but no more than 30 days after the private
school submits an application and completed documentation of
eligibility.  The Board may:

(1)  provide reasonable timelines within the application for
satisfaction of private school requirements;

(2)  issue letters of warning, require the school to take
corrective action within a time frame set by the Board, suspend
the school from the program consistent with Section 53A-1a-
708, or impose such other penalties as the Board determines
appropriate under the circumstances.

(3)  establish appropriate consequences or penalties for
private schools that:

(a)  fail to provide affidavits under Section 53A-1a-708;
(b)  fail to administer assessments, fail to report

assessments to parents or fail to report assessments to
assessment team under Section 53a-1a-705(1)(f);

(c)  fail to employ teachers with credentials required under
Section 53A-1a-705(g);

(d)  fail to provide to parents relevant credentials of
teachers under Section 53A-1a-705(h);

(e)  fail to require completed criminal background checks
under Section 53A-3-410(2) and take appropriate action
consistent with information received.

(4)  initiate complaints and hold administrative hearings, as
appropriate, and consistent with R277-602.

C.  The Board shall make a list of eligible private schools
updated annually and available no later than May 30 of each
year.

D.  Information about approved scholarships and
availability and level of funding shall be provided to scholarship
applicant parents/guardians no later than July 30 of each year.

E.  The Board shall mail scholarships directly to private
schools as soon as reasonably possible consistent with Section
53A-1a-706(8).

F.  Beginning with the 2006-07 school year, the Board may
begin scholarship payments to eligible private schools no earlier
than July 1 but before payment dates established by Section
53A-1a-706(5)(a) if the parent/guardian negotiates a payment
date with the USOE, provides reasonable advance notice to the
USOE and assumes responsibility for transmission of the
payment from the USOE to the private school.

G.  If an annual legislative appropriation is inadequate to
cover all scholarship applicants and documented levels of
service, the Board shall establish by rule a lottery system for
determining the scholarship recipients, with preference provided
for under Section 53A-1a-706(1)(c)(i).

H.  The Board shall verify and cross-check with school
districts or charter school special needs scholarship student
enrollment information consistent with Section 53A-1a-706(7).

R277-602-6.  Responsibilities of Private Schools that Receive
Special Needs Scholarships.

A.  Private schools shall submit applications by May 1
prior to the school year in which it intends to enroll scholarship
students.

B.  Applications and appropriate documentation from
private schools for eligibility to receive special needs
scholarship students shall be provided to the USOE consistent
with Section 53A-1a-705(3).

C.  Private schools shall satisfy criminal background check
requirements for employees and volunteers consistent with
Section 53A-3-410.

D.  Private schools that seek to enroll special needs
scholarship students shall, in concert with the parent seeking a
special needs scholarship for a student, initiate the assessment
team meetings required under Sections 53A-1a-704(3) and 53A-
1a-704(6).

(1)  Meetings shall be scheduled at times and locations
mutually acceptable to private schools, applicant parents and
participating public school personnel.

(2)  Designated private school and public school personnel
shall maintain documentation of the meetings and the decisions
made for the students.

(3)  Documentation regarding required assessment team
meetings, including documentation of meetings for students
denied scholarships or services and students admitted into
private schools and their levels of service, shall be maintained
confidentially by the private and public schools, except the
information shall be provided to the USOE for purposes of
determining student scholarship eligibility, or for verification of
compliance upon request by the USOE.

E.  Private schools receiving scholarship payments under
this rule shall provide complete student records in a timely
manner to other private schools or public schools requesting
student records if parents have transferred students under
Section 53A-1a-704(7).

F.  Private schools shall notify the Board within five days
if:

(1)  the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2)  the student misses more than 10 consecutive days of
school.

G.  Private schools shall satisfy health and safety laws and
codes under Section 53A-1a-705(1)(d) including:

(1)  the adoption of emergency preparedness response
plans that include training for school personnel and parent
notification for fire drills, natural disasters, and school safety
emergencies and

(2)  compliance with R392-200, Design, Construction,
Operation, Sanitation, and Safety of Schools.

H.  An approved eligible private school that changes
ownership shall submit a new application for eligibility to
receive Carson Smith scholarship payments from the Board; the
application shall demonstrate that the school continues to meet
the eligibility requirements of R277-602-6.

(1)  The application for renewed eligibility shall be
received from the school within 60 calendar days of the change
of ownership.

(2)  Ownership changes on the date that an agreement is
signed between previous owner and new owner.

(3)  If the application is not received by the USOE within
the 60 days, the new owner/school is presumed ineligible to
receive continued Carson Smith scholarship payments from the
USOE and, at the discretion of the Board, the USOE may
reclaim any payments made to a school within the previous 60
days.

(4)  If the application is not received by the USOE within
60 days after the change of ownership, the school is not an
eligible school and shall submit a new application for Carson
Smith eligibility consistent with the requirements and timelines
of R277-602.

R277-602-7.  Special Needs Scholarship Appeals.
A.  A parent or legal guardian of an eligible student or a

parent or legal guardian of a prospective eligible student may
appeal any final administrative decision under this rule.

B.  The Appeals Committee may not grant an appeal
contrary to the statutory provisions of Section 53A-1a-701
through 53A-1a-710.

C.  An appeal shall be submitted in writing to the USOE
Special Needs Scholarship Coordinator at:  Utah State Office of
Education, 250 East 500 South, P.O. Box 144200, Salt Lake
City, UT 84114-4200.

(1)  The appeal opportunity is expressly limited to a written
appeal.
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(2)  Appellants have no right to additional elements of due
process beyond the specific provisions of this rule.

(3)  Nothing in the appeals process established under
R277-602-8 shall be construed to limit, replace or adversely
affect parental appeal rights available under IDEA.

D.  Appeals shall be made within 15 days of written
notification of the final administrative decision.

E.  Appeals shall be considered by the Appeals Committee
within 15 days of receipt of the written appeal.

F.  The decision of the Appeals Committee shall be
transmitted to parents no more than ten days following
consideration by the Appeals Committee.

G.  Appeals shall be finalized as expeditiously as possible
in the joint interest of schools and students involved.

H.  The Appeals Committee's decision is the final
administrative action.

KEY:  special needs students, scholarships
June 23, 2009 Art X Sec 3

53A-1a-706(5)(b)
53A-3-410(6)(i)(c)

53A-1a-707
53A-1-401(3)
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R277.  Education, Administration.
R277-702.  Procedures for the Utah High School Completion
Diploma (Effective on July 1, 2009).
R277-702-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "GED Test" means the General Educational

Development Test developed by the American Council on
Education.

C.  "Out-of-school youth" means an individual 16 to 19
years of age whose high school class has not graduated and who
is no longer enrolled in a K-12 program of instruction.

D. Utah High School Completion Diploma" means a
completion diploma issued by the Board and distributed by a
GED Testing Center as an agent of the Board, to an individual
who has passed all five subject areas of the GED Test at a Utah
GED Testing Center based on Utah passing standards;
measuring the major and lasting outcomes and concepts
associated with a traditional four-year high school experience.
This definition becomes effective on July 1, 2009.

R277-702-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(b) which directs
the Board to adopt rules regarding access to programs,
competency levels and graduation requirements, and Section
53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to describe the standards and
procedures for obtaining a Utah High School Completion
Diploma.

R277-702-3.  Administrative Procedures and Standards for
Testing and Certification.

A.  The Board contracts with the General Educational
Testing Service of the American Council on Education to
administer the GED Testing Program in the state.  The Board
may contract with educational institutions within the state to
administer the tests and provide related testing services.  The
number and location of the institutions designated as testing
centers is determined in a manner that ensures that the test is
reasonably accessible to potential applicants.  Testing centers
shall meet the GED Testing Service requirements in the GED
Examiner's Manual, available at all Board-approved GED
Testing Centers and from the USOE.

B.  Individuals desiring to take a GED Test shall complete
an application available from any official GED Testing Center
approved by the Board and be eligible to take the GED Test
under R277-702-4.

C.  Individuals desiring to obtain a Utah High School
Completion Diploma shall obtain a standard score of at least
410 on each of the five test components of the GED Test and
obtain an overall average standard score of 450 on the five tests
combined.

R277-702-4.  Eligibility for GED Testing.
A.  GED Testing is open to all individuals regardless of

race, color, national origin, gender or disabilities and is open to
all individuals regardless of Utah residency.

B.  Admission to a GED Test requires the following
(effective on July 1, 2009):

(1)  that the applicant be at least 16 years of age and is not
enrolled in any Utah K-12 school that issues high school credits
or diplomas or both;

(2)  if the applicant is age 16, the GED Testing Center
requires the following from the applicant:

(a)  a state of Utah GED Testing Application for 16-18
Year Old Non-Graduates available from public schools, from
accredited providers of public school credits, and from GED

Testing Centers:
(i)  completed by the school district, charter school, or

special purpose school not associated with a school district,
stating that the applicant is not enrolled in a school, and the
applicant understands and accepts the consequences and
educational choices associated with the withdrawal from a K-12
program of instruction, including the prohibition from returning
to a K-12 program anywhere in Utah upon successful passing of
all five sections of the GED Test; and

(ii)  signed by representatives from a Utah state-sponsored
Adult Education Program stating that the applicant demonstrates
academic competencies to meet with success in passing the
GED Tests; and

(iii)  signed by the applicant's parent/guardian specifically
stating that the applicant and parent/guardian understand and
accept the consequences and educational choices associated
with the applicant's decision to withdraw from a K-12 program
of instruction, and authorizing the GED Tests; or

(iv)  a marriage certificate in lieu of the parent/guardian
signature if the applicant is married.

(3)  if the applicant is 17 or 18 years of age and the
applicant's graduating class has not graduated, the GED Testing
Center requires a state of Utah GED Testing Application for 16-
18 Year Old Non-Graduates:

(a)  completed by the school district, charter school, or
special purpose school not associated with a school district,
stating the applicant is not enrolled in school; and

(b)  signed by the applicant's parent/guardian authorizing
the test; or

(c)  a marriage certificate in lieu of the parent/guardian
signature if the applicant is married.

C.  An out-of-school youth of school age who has not
successfully passed all five GED Tests shall be allowed to return
to a school district, charter school, or special purpose school not
associated with a school district prior to the time his class
graduates with the understanding and expectation that all
necessary requirements for the traditional K-12 diploma shall be
completed for a regular high school diploma.

D.  An out-of-school youth of school age who has
successfully passed all five GED Tests and received a Utah High
School Completion Diploma shall be reported as a graduate for
K-12 graduation Annual Yearly Progress outcomes.

E.  Individuals, as required by an employer or higher
education to provide academic competency, who can not offer
proof of high school completion may, upon approval of the
USOE GED administrator, take the GED Tests.

F.  Individuals who have previously passed GED Tests but
seeking higher GED Test scores for specific post-secondary
institution admission may seek permission to retake the GED
Tests from the USOE Administrator of GED Testing.

R277-702-5.  Fees.
A.  The Board, or its designee, shall adopt uniform fees for

the General Educational Development Certificate and uniform
forms, deadlines, and accounting procedures to administer this
program.

B.  A GED Testing Center, after consultation with the
Board or its designee, shall adopt fees and forms for GED
Testing.

R277-702-6.  Official Transcripts.
Test scores shall be accepted by the Board when original

scores are reported by:
A.  Board-approved GED Testing Centers;
B.  Transcript service of the Defense Activity for Non-

Traditional Educational Support (DANTES);
C.  Veterans Administration hospitals and centers; or
D.  GED Testing Service or authorized agents.
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R277-702-7.  Adult High School Outcomes (Effective Upon
Board Approval).

A.  A local board of education may adopt standards and
procedures for awarding up to five (5) units of credit on the
basis of test results which may be applied toward an adult high
school diploma only if the student was enrolled in an Adult
Education Program prior to July 1, 2009 and the GED was
transcripted prior to July 1, 2009.

B.  Individuals enrolled in an adult education program any
time during the 2008-2009 program year may apply credits for
successfully passing the GED Tests toward an Adult Education
Secondary Diploma.

C.  Individuals who have taken and passed the GED Tests
prior to January 1, 2002 may enroll in an adult education
program now and in the future to obtain an Adult Education
Secondary Diploma upon completion of graduation
requirements as defined in Rule 277-733 - Adult Education
Programs but may not apply for a previously issued GED Tests
Certificate to be converted to a Utah High School Completion
Diploma.

D.  Individuals who have taken and passed the GED Tests
in the state of Utah between the dates of January 1, 2002 and
June 30, 2009 may apply after July 1, 2009 for a Utah High
School Completion Diploma to replace the originally issued
GED Test Certificate from the Board or they may enroll in an
adult education program to complete the necessary requirements
for an Adult Education Secondary Diploma.

R277-702-8.  GED Testing Security.
A.  Access to GED Tests shall be limited to the USOE

Administrator of GED Testing; state authorized GED
Examiners; and during actual testing, those examinees without
high school diplomas or GED.  Any other access to GED Tests
shall be cleared in writing through the USOE Administrator of
GED Testing.

B.  All test administrators shall conduct GED Test
administration in strict accordance with the procedures and
guidelines specified in the GED Test administration manual,
school district rules and policies, and Board rules.

C.  Teachers, administrators, and school personnel shall
not:

(1)  provide students directly or indirectly with specific
questions or answers from any official GED Test;

(2)  allow students access to any testing material, in any
form, prior to test administration with the exception of GED
demographic sheets; or

(3)  knowingly and intentionally do anything that would
inappropriately affect the security, validity, or reliability of GED
Test scores of any individual student or group taking the GED
Test.

D.  Violation of any of these rules may subject licensed
educators to disciplinary action under Section 53A-8-104 or
R277-515, Utah Educator Standards, or both.

KEY:  adult education, educational testing, student
competency
June 9, 2009 53A-1-402(1)(b)
Notice of Continuation January 8, 2008 53A-1-401(3)



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 84

R277.  Education, Administration.
R277-717.  Mathematics, Engineering, Science Achievement
(MESA).
R277-717-1.  Definitions.

A.  "Annual report" means information and data identified
under R277-717-3E provided by funding recipients to the Utah
State Office of Education by June 30 of each year as a
requirement for continued funding of the school or school
district program.

B.  "Board" means the Utah State Board of Education.
C.  "Mathematics, Engineering, Science Achievement

(MESA)" program means a course or courses offered during the
regular school day or a club or activities held after school that
involves identified students and addresses identified school
district/charter school objectives with underserved ethnic
minority and all female students consistent with funding
purposes and the purposes of this rule.  MESA programs,
activities, and courses or classes may be offered at all grade
levels.  Programs should be coordinated among secondary
schools/charter schools and their feeder schools.

D.  "MESA Public Education Funding Application Review
Committee (Committee)" means a funding advisory committee
to the Board composed of nine members as follows:

(1)  four Coalition of Minorities Advisory Committee
(CMAC) representatives who are not employed by applicant
districts;

(2)  three school district/charter school representatives or
any combination of MESA community advocates, identified by
the USOE, and school district representatives from districts that
do not receive MESA funds; and

(3)  two higher education representatives with expertise in
mathematics, engineering, science or technology.  USOE staff
shall facilitate the funding application review process but shall
not vote in any Committee decisions.

E.  "Minority Students" means African American students,
Asian students, American Indian students, Alaskan Native
students, Native Hawaiian students, Hispanic students, Latino
students, Pacific Islander students or other underserved ethnic
minority students as proposed by the applicant.

F.  "School District/Charter School or School Proposal"
means a written proposal, including budget and evaluation
components, developed by each school district/charter school
applying for MESA funding or, if so determined by the district,
by each recipient school.

G.  "USOE" means the Utah State Office of Education.

R277-717-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3, which vests general control and supervision of public
education in the Board, Section 53A-4-205 which assigns to the
Board the responsibility for developing standards and
administering funds for programs promoting educational
excellence, Section 53A-1-401(3) which permits the Board to
adopt rules in accordance with its responsibilities, and Section
53A-17a-121 which appropriates funding for programs for at-
risk youth.  The USOE shall provide statewide supervision of
the program and budget and shall recommend funding for
MESA programs based on MESA objectives and Board funding
priorities.

B.  This rule establishes standards and procedures to direct
recipient public school districts/traditional schools or charter
schools to develop proposals that encourage the participation of
underserved ethnic minority and all female students who
traditionally have not participated in mathematics, engineering,
and science classes and programs proportionately to white
males.

R277-717-3.  Proposal Criteria.
A.  School district/traditional school or charter school

proposals shall identify objectives and activities to address
MESA and Board objectives.

B.  The objectives of the MESA program are:
(1)  to increase the number of underserved ethnic minority

and all female students who pursue course work, advanced
study and possible careers in mathematics, engineering, and
science areas, including teaching of mathematics and science;

(2)  to provide a program and activities designed to
motivate underserved ethnic minority and all female students to
take better advantage of all existing educational opportunities;

(3)  to facilitate an increase in high school graduation rates
of MESA-involved students;

(4)  to strengthen the confidence of underserved ethnic
minority and all female students relating to their success in
mathematics and science courses, and to provide them with
skills and opportunities to become successful role models for
other students;

(5)  to provide underserved ethnic minority and all female
students the opportunity to relate to and associate with
successful role models;

(6)  to coordinate the efforts of public schools, colleges and
universities, the USOE, industries, professional and community
groups, and others in the development and maintenance of
academic support programs to increase the participation of
underserved ethnic minority and all female students in academic
and career pursuits in mathematics and science; and

(7) to provide more information about MESA opportunities
and participation criteria to parents of minority students and to
actively involve minority students' parents in school activities
and programs.

C.  Courses shall include secondary courses that place
underserved ethnic minority and all female students on a college
preparation track for post high school opportunities in
mathematics and science.  MESA courses may include:

(1)  CTE classes;
(2)  community school classes;
(3)  concurrent enrollment;
(4)  advanced placement classes; or
(5)  classes offered through higher education institutions.
D.  MESA activities may include:
(1)  regularly scheduled after-school guest presenters;
(2)  tutoring sessions, particularly in mathematics and

science, including study aids;
(3)  field trips;
(4)  practical activities designed to introduce students to

career possibilities, curriculum options or additional courses of
study;

(5)  meaningful experiences and opportunities to discuss
career opportunities in mathematics, engineering, and science,
including teaching in these fields as a potential career;

(6)  academic service learning designed to address school
interest and attendance issues as well as to introduce
underserved ethnic minority and all female students to
mathematics, engineering-related businesses/activities, science
and opportunities for high school and post-secondary classes
and the future;

(7)  internships or work experiences in identified areas
which may be encouraged by student stipends or academic
credit or both;

(8)  science fairs;
(9)  math competitions; and
(10)  extracurricular math/science activities.
E.  A school district or school/charter school proposal shall

include a report of the previous year's courses and activities
from the funding cycle.

(1)  The proposal shall also include:
(a)  a program narrative;
(b)  a plan to coordinate program activities with MESA

objectives;
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(c)  a projected budget; and
(d)  an evaluation plan.
(2)  The annual report shall include:
(a)  an accounting of MESA funds spent in the previous

year consistent with objectives identified in the proposal;
(b)  descriptions and examples of materials or activities that

encouraged participation of underserved ethnic minority and all
female students in MESA-funded courses and activities;

(c)  specific numbers or examples of increased participation
or success in mathematics, science, engineering
courses/activities by underserved ethnic minority and all female
students;

(d)  the number of ethnic minority teachers added to
math/science departments;

(e)  data on the course taking patterns of ethnic minority
and female students;

(f)  number of MESA participants who began college
programs; and

(g)  number of MESA participants who took the ACT/SAT
exams.

R277-717-4.  Budget.
A.  Proposed expenditures shall be specific to program

objectives.
B.  The budget may include payments to compensate

schools for school fees directly related to participation by
underserved ethnic minority and all female students in identified
MESA courses or activities.

C.  School districts or schools are encouraged to consider
additional and creative course alternatives for identified
students.

R277-717-5.  Board Funding Priorities.
The Board shall fund school district or school programs

based on priorities and criteria including:
A.  programs that clearly address all MESA objectives;
B.  programs that provide matching funds from school

districts or federal sources, or both;
C.  programs that show an increase in MESA participants

over the previous year;
D.  increased participation of MESA students in college

preparation classes;
E.  increased rate of graduation among MESA students;
F.  innovative and effective counseling and tutoring

models; and
G.  total number of targeted students in the school district

or school's population.

R277-717-6.  Proposal Applications and Timeline.
A.  Proposals shall be submitted tri-annually beginning

June 15, 2006 by school districts or schools/charter schools with
approval of their governing board to the Committee no later than
June 30 of each designated year together with the required
program report(s).

B.  The USOE may request more information, additional
data or budget information if annual reports or student
assessments indicate that MESA funding is being used
ineffectively, for ineligible students, or inconsistently with the
school district/school/charter school plan or the intent of this
rule.

C.  Proposals shall be submitted to the USOE on forms
provided by the USOE and consistent with state and federal
laws and USOE timelines.

D.  State funding may require matching funding from local
or federal sources.  Applications may require identification of
matching funds.

E.  The Funding Committee may seek additional
information from applicants and may assist applicants to align
proposed expenditures with MESA objectives.

F.  The Funding Committee shall make final
recommendations to the USOE no later than July 31.

G.  The USOE shall make recommendations to the Board
for final approval of program funding.

KEY:  minority education, mathematics, engineering, science
June 23, 2009 Art X Sec 3
Notice of Continuation July 3, 2006 53A-1-401(3)

53A-4-205
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R277.  Education, Administration.
R277-733.  Adult Education Programs.
R277-733-1.  Definitions.

A.  "Adult" means an individual 18 years of age or over.
B.  "Adult education" means organized educational

programs below the collegiate/postsecondary level, other than
regular full-time K-12 secondary education programs, provided
by school districts or nonprofit organizations affording
opportunities for individuals having demonstrated both presence
and intent to reside within the state of Utah who are out-of-
school youth (16 years of age and older) or adults who have or
have not graduated from high school, to improve their literacy
levels and to further their high school level education.

C.  "Adult Basic Education (ABE)" means a program of
instruction below the 9.0 academic grade level for adults who
lack competency in reading, writing, speaking, problem solving
or computation at a level that substantially impairs their ability
to find or retain adequate employment that will allow them to
become employable, contributing members of society and
preparing them for advanced education and training.  The
instruction is designed to help adults by:

(1)  increasing their independence;
(2)  improving their ability to benefit from occupational

training;
(3)  increasing opportunities for more productive and

profitable employment; and
(4)  making them better able to meet adult responsibilities.
D.  "Adult Education and Family Literacy Act (AEFLA)"

means Title II of the Workforce Investment Act (WIA)  of 1998
which provides the principle source of federal support for adult
basic and literacy education programs for adults who lack basic
skills, an Adult Education Secondary Diploma or its
equivalency, or proficiency in English.

E.  "Adult High School Completion (AHSC)" means a
program of academic instruction at the 9.0 grade level or above
in Board-approved subjects for eligible adult education students
who are seeking an Adult Education Secondary Diploma from
an adult education program.

F.  "Board" means the Utah State Board of Education.
G.  "Certificate of GED" means a certificate diploma issued

by the USOE to an individual who has successfully passed all
five subject areas of the GED based on Utah passing standards;
measuring the major and lasting outcomes and concepts
associated with a traditional four-year high school education.
This definition is effective until July 1, 2009.

H.  "Community-Based Organization (CBO)" means a
nonprofit organization:

(1)  eligible for and accepting federal AEFLA funds; and
(2)  for the sole purpose of providing adult education

services to qualified adult education learners.
(3)  All rules and laws that apply to schools/school districts

shall also apply to CBOs that receive adult education funding.
(4)  CBOs:
(a)  apply to the USOE;
(b)  receive adult education funding through a competitive

process; and
(c)  receive USOE funding on a reimbursement basis only.
I.  "Consumable items" means student workbooks, student

packets, computer disks, pencils, papers, notebooks, and other
similar personal items for which a student retains ownership
during the course of study.

J.  "Desk monitoring" means the review of UTopia data to
ensure program integrity.

K.  "Eligible adult education student" means an individual
who provides documentation that his primary and permanent
residency is in Utah, and:

(1)  is 17 years of age or older, and whose high school class
has graduated; or

(2)  is under 18 years of age and is married; or

(3)  has been adjudicated as an adult; or
(4)  is an out-of-school youth 16 years of age or older who

has not graduated from high school.
L.  "Enrollee" means an adult student who has 12 or more

contact hours in an adult education program during a
fiscal/program year, an academic assessment establishing an
Entering Functioning Level, has an adult education Student
Education Occupation Plan (SEOP)  with an established goal,
and a defined funding code.  Enrollee status is based on the last
date that all of the above items are entered into UTopia.

M.  "English for Speakers of Other Languages (ESOL)" is
an instructional program provided for non-native language
speakers.

N.  "Fee" means any charge, deposit, rental, or other
mandatory payment, however designated, whether in the form
of money or goods.  Admission fees, transportation charges, and
similar payments to third parties are fees if the charges are made
in connection with an activity or function sponsored by or
through an adult education program.  All fees are subject to
approval by the local school board of education or local board
of trustees.

O.  "General Educational Development (GED)
preparation" means a program that provides instruction in five
specific subject areas for eligible adult education students who
seek a Utah High School Completion Diploma by successfully
passing all five GED Tests.  This definition is effective on July
1, 2009.

P.  "General Educational Development (GED) Testing"
means the test required under R277-702.

Q.  "Latest official census data" means the most current
statistical information available used to determine the number
of adults who need adult education services, and determined by:

(1)  individuals 16 years of age and older; or
(2)  individuals 16 years of age and older whose primary

language is other than English; or
(3)  individuals 16 years of age and older without a high

school diploma or its equivalency - ungraduated adults.
R.  "Measurable outcomes" means indicators of student

achievement in adult education programs used for state funding
purposes.  These outcomes are described in R277-733-9.

S.  "Other eligible adult education student" means an
individual 16 to 19 years of age whose high school class has not
graduated and is counted in the regular school program.  The
funds generated, weighted pupil unit (WPU) or collected fees or
both, are credited to the adult education program for attendance
in an adult education program.

T.  "Out-of-school youth" means a student 16 years of age
or older who has not graduated from high school and is no
longer enrolled in a K-12 program of instruction.

U.  "Participant" means an adult education student who
does not meet the qualifications of an adult education enrollee.

V.  "Teachers of English to Speakers of Other Languages
(TESOL)" means a credential for teachers of ESOL.

W.  "Tuition" means the base cost of an adult education
program that provides services to adult education students.

X.  "USOE" means the Utah State Office of Education.
Y.  "Utah High School Completion Diploma" is a diploma

issued by the Board and distributed by the GED Testing Centers
as agents of the Board to an individual who passes all five
subject areas of the GED Tests at a Utah GED Testing Center
based on Utah passing standards; measuring the major and
lasting outcomes and concepts associated with a traditional four-
year high school experience.  This definition is effective on July
1, 2009.

Z.  "UTopia" means Utah Online Performance Indicators
for Adult Education statewide database.

AA.  "Waiver release form" means a form signed at least
annually by an adult education student allowing for release of
the student's personal data and student education occupation
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plan, including social security number and GED scores, for data
matching purposes with agencies such as the Department of
Workforce Services, higher education, Utah State Office of
Rehabilitation and GED Scoring Services.  Signed waiver
release allows a student's education records to be shared with
other adult education programs or interested agencies for the
purpose of skill development, job training or career planning, or
other purposes.

R277-733-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which gives general control and supervision of the
public school system to the Board, Section 53A-15-401 which
places the general control and supervision of adult education
under the Board, Section 53A-1-402(1) which allows the Board
to adopt minimum standards for programs and Section 53A-1-
401(3) which allows the Board to adopt rules in accordance with
its responsibilities.  Additionally, the Board and Board of
Regents are directed to provide adult education programs to
inmates under Section 53A-1-403.5.

B.  The purpose of this rule is to describe curriculum,
program standards, allocation formulas, and operation
procedures for the adult education program for adult education
students both in and out of state custody.

R277-733-3.  Federal Adult Education.
The Board adopts the Adult Education and Family Literacy

Act (AEFLA), Title II of the Workforce Investment Act (WIA),
Public Law 105-220, 20 U.S.C. 1201 et seq., hereby
incorporated by reference, and the related current state plan
required under that statute, as the standards and procedures
governing both federal and state funding of adult education
programs, administered by the USOE.

R277-733-4.  Program Standards.
A. Local Utah adult education programs shall comply with

state and federal requirements and Board rules and follow
procedures as defined in the Utah Adult Education Policy and
Procedures Guide published, updated, and available from the
USOE.

B. Local Utah adult education programs shall make
reasonable efforts to market and inform prospective students
within their geographic areas of the availability of the programs
and provide enrollment information.

C.  Utah adult education services may be offered to
qualifying individuals whose primary residence is located in a
community closely bordering Utah not conducive to commuting
to the bordering state's closest adult education program.  These
individuals if approved by the adult education program in the
school district providing the services, shall not be charged out-
of-state Adult Education tuition.

D.  Adult education programs/courses may also be made
available to Utah residents who are between the ages of 16 and
18, as determined necessary by local adult education programs.

E.  Local adult education programs shall make reasonable
efforts to schedule classes at local community sites and times
that meet the needs of adult education students.

F.  Each eligible adult education student shall have a
written Student Education Occupation Plan (SEOP)  defining
the student's goal(s)  based upon a complete academic
assessment, prior academic achievement, work experience and
an established Entering Functioning Level.  Annually, the plan
shall be reviewed by the student and a designated program
official and maintained in the student's file along with a signed
data matching/agency sharing waiver release form.

G.  Only courses identified in R277-733-7 qualify for adult
education funds.

H.  Local adult education programs shall establish and
maintain a local adult education advisory committee consisting

of representation from the Utah Department of Workforce
Services, Vocational Office of Rehabilitation, higher education
and other interested community members with the responsibility
to advocate for exemplary adult education programs through
collaboration and partnerships with businesses and other
community agencies.

I.  The USOE shall evaluate local programs through tri-
annual site monitoring visits, annual desk monitoring, and as
needed, additional site visits or both, to assure compliance.

J.  Education staff, including program administrators,
assigned to provide education services shall be qualified and
appropriate for their assignments.

K.  The teaching certificate and endorsement held by a staff
member of a school district or community-based program shall
be important in evaluating the appropriateness of the teacher's
assignment, but not controlling.  For instance, elementary
teachers may teach secondary age students who are performing
academically at an elementary level in certain subjects.
Individuals teaching an adult education high school completion
class shall hold a valid Utah elementary or secondary education
license and may issue adult education high school completion
credits in multiple subjects. Non-licensed individuals providing
instruction in ESOL, ABE, GED Test preparation or AHSC
classes shall instruct under the supervision of a licensed
program employee.

L.  Individuals with post-secondary degrees not in
possession of a Utah teaching licenses may be considered for
employment solely in an adult education program teaching adult
students following the completion of a student teaching field
experience in an accredited adult education program.

M.  Individuals with TESOL or ESOL credentials may be
considered for employment solely in an adult education program
teaching adult students following the completion of a student
teaching experience in an accredited adult education program.

R277-733-5.  Fiscal Procedures.
A.  State funds appropriated for adult education are

allocated in accordance with Section 53A-17a-119.
B.  No eligible school district shall receive less than its

portion of an eight percent base amount of the state
appropriation if:

(1)  instructional services approved by the USOE have
been provided to eligible adult students during the preceding
fiscal year; or

(2)  the school district is preparing to offer such services--
such a preparation period may not exceed two years.

C.  Lapsing and nonlapsing funds
(1)  Funds appropriated for adult education programs shall

be subject to Board accounting, auditing, and budgeting rules.
(2)  State adult education funds which are allocated to

school district adult education programs and are not expended
in a fiscal year may be carried over to the next fiscal year with
written approval by the USOE.  These funds may be considered
in determining the school district's allocation for the next fiscal
year.  Carried over funds shall be expended within the next
fiscal year.  If funds are not expended, they shall be recaptured
by the USOE on February 1 of each program year, and
reallocated to other school district adult education programs
based on need and effort as determined by the Board consistent
with Section 53A-17a-119(3).

D.  The USOE shall develop uniform forms, deadlines,
program reporting and accounting procedures, and guidelines to
govern the state (legislative) and federal AEFLA adult education
funded programs.  The Utah Adult Education Policy and
Procedures Guide (updated annually) including forms,
procedures and guidelines is available on the USOE adult
education website.

R277-733-6.  Adult Education Program Student Eligibility.
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A.  An individual is eligible to be a Utah adult education
student if

(1)  the prospective adult education student is at least 16
years of age and the student's class has not graduated; or

(2)  a prospective adult education student who is otherwise
eligible provides one of the following to establish Utah
residency:

(a)  valid state of Utah driver license;
(b)  valid state of Utah driver privilege card;
(c)  valid state of Utah identification card; or
(d)  valid state of Utah resident fishing or hunting license.
(3)  a prospective adult education student provides one of

the following in the prospective student's name with the home
mailing address (no post office boxes); documentation shall
have been received no more than 12 months prior to the
individual's registration request:

(a)  mail from an in-state or out-of-state business;
(b)  utility bill or work order;
(c)  cell phone or telephone bill;
(d)  employee pay stub;
(e)  written statement on an employer's letterhead defining

a job commitment;
(f)  current year automobile registration;
(g)  Utah state government agency form letter;
(h)  Utah public library card;
(i)  rent or mortgage payment statement;
(j)  Utah voter registration card;
(k)  Utah high school/college transcript or report card;
(l)  tribal correspondence;
(m)  approved or denied free or reduced lunch application

from the individual's children's school that includes the
individual's name on the application;

(n)  daycare or nursery school record of the individual's
children that includes the individual's name on the record;

(o)  K-12 registration demographic card of children
enrolled in a Utah school that includes the individual's name on
the card.

B.  The following does not establish residency for purposes
of adult education programs:

(1)  mail addressed to occupant or resident;
(2)  letters from friends or relatives;
(3)  power of attorney documents;
(4)  personal correspondence addressed to a post office

box.
C.  To be eligible for participation in an adult education

program, a Utah resident shall be:
(1)  an individual 17 years of age or older whose high

school class/cohort has graduated; or
(2)  an individual emancipated under Section 78-3a-1005;

or
(3)  an individual emancipated by marriage; or
(4)  an individual who is at least 16 years of age who has

not graduated from high school and who is no longer enrolled
in a K-12 program of instruction; or

(5)  a student 16 to 19 years of age whose class has not
graduated and who is attending adult education classes as an
alternative to a traditional public education program.

D.  Non-Utah residents from states bordering Utah seeking
enrollment into an adult education program in Utah shall be
considered resident Utah students consistent with individual
agreements between the Utah Adult Education Program and the
individual states bordering Utah.

R277-733-7.  Adult Education Pupil Accounting.
A.  A Utah administered adult education program shall

receive WPU funding for a student at the rate of 990 clock hours
of membership per one weighted pupil (with part-time
enrollment pro-rated by the school district)  for a student who is
a resident of a Utah school district who meets the following

criteria:
(1)  is at least 16 years of age but less than 19 years of age;
(2)  who has not received a high school diploma or a Utah

High School Completion Diploma;
(3)  who intends to graduate from a K-12 high school; and
(4)  who attends an SEOP meeting with his school

counselor, school administrator/designee, parent/legal guardian
to discuss the appropriateness of the student's participation in
adult education.

B. A student 17 years of age or older, without a high
school diploma but whose high school class has graduated, who
is a Utah resident, and who intends to graduate from a K-12
high school, may, with parental/guardian consultation and
written approval from all parties (if applicable), enroll in the
state administered adult education program upon proof of Utah
residency.  Student attendance up to 990 clock hours of
membership is equivalent to 1 FTE per year.

(1)  The clock hours of students enrolled part-time shall be
prorated.

(2)  As an alternative, equivalent WPUs may be generated
for competencies mastered on the basis of prior authorization of
a school district plan by the USOE.

C.  For purposes of funding in an adult education program,
a student can only be a pupil in average daily membership once
on any day.  If the student's day is part-time in the regular
school program and part-time in the adult education program,
the student's membership shall be reported on a prorated basis
for each program.  A student may not be funded for more than
one regular WPU for any school year.

D.  An out-of-school youth (minimum age of 16)  who has
not graduated from high school, may, with parental/guardian
written approval (if applicable), school district administrative
written approval and proof of Utah residency, enroll in an adult
education program:

(1)  The WPU shall not be generated by the student's
participation in an adult education program.

(2)  This student shall be eligible for adult education state
funding.

(3)  This student shall be presented with information prior
to or at the time of enrollment in an adult education program
that defines the consequences of the student's decision including
the following:

(a)  The student may receive an Adult Education Secondary
Diploma upon completion of the minimum required Carnegie
units of credit as defined by the local adult education program;
or

(b)  The student may earn a Utah High School Completion
Diploma upon successful passing of all five GED Tests; or

(c)  The student may, at the discretion of the school district,
return to his regular high school prior to the time his class
graduates with the understanding and expectation that all
necessary requirements for the traditional K-12 diploma shall be
completed, provided that the student:

(i)  is released from the adult education program; and
(ii)  has not completed the requirements necessary for an

Adult Education Secondary Diploma; or
(iii)  has not successfully passed all five GED Tests and

received a Utah High School Completion Diploma.
(4)  An out-of-school youth of school age who has received

an Adult Education Secondary Diploma or a Utah High School
Completion Diploma is not eligible to return to a K-12 high
school.

(5)  An out-of-school youth of school age who has
successfully completed an Adult Education Secondary Diploma
or a Utah High School Completion Diploma shall be reported
as a graduate for K-12 graduation (AYP)  outcomes.

(6)  An out-of-school youth of school age may be
considered eligible to take the GED Test if all requirements as
stated in R277-702, Procedures for Utah General Educational
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Development Certificate, are followed.

R277-733-8.  Program, Curriculum, Outcomes and Student
Mastery.

A.  The Utah Adult Education Program shall offer courses
consistent with the Utah Core curriculum under R277-700.

B.  The Utah Core curriculum and teaching strategies may
be modified or adjusted to meet the individual needs of the adult
education student.

C.  Written course descriptions for AHSC required and
elective courses shall be developed by school district adult
education programs for all classes taught, consistent with the
Utah Core curriculum and Utah adult education curriculum
standards, as provided by the USOE.

D.  Written course descriptions for GED Test preparation,
ESOL and ABE courses shall be developed cooperatively by
school districts, CBOs and the USOE based on Utah Core
curriculum standards, modified for adult learners.

E.  Course descriptions shall contain adult education
mastery criteria and shall stress mastery of adult life skill
material consistent with Core objective standards and the Core
curriculum.

F.  Course content mastery shall be stressed rather than
completion of predetermined seat time in a classroom.

G.  Adult high school completion education is determined
by the following prerequisite courses:

(1)  ESOL competency AEFLA levels one through six;
(2)  ABE competency AEFLA levels one through four.
H.  AHSC courses for students seeking an Adult Education

Secondary Diploma should meet federal AEFLA AHSC Levels
I and II competency requirements with a minimum completion
of 24 credits under the direction of a Utah licensed teacher as
provided below:

(1)  Adult High School Core Courses, as offered consistent
with Utah Core objectives:

(a)  24.0 units of credit required through satisfaction of a
course of study by demonstrated course competency or school
district approved competency examination in correlation with
the student's SEOP career focus;

(b)  awarded adult education credit options including
continuous professional employment training required for a
professional license; or

(c)  documented achievement of a trade or skill, basic or
advanced military training;

(d)  apprenticeship, union or registered work credentials;
(e)  successfully passing all five GED Tests; academic

credit for successfully passing all five GED Tests may only be
applied toward an Adult Education Secondary Diploma if the
proposed awarded units of credit are entered into UTopia by
June 30, 2009;

(f)  transcripted college or university courses as they align
to the following Core instructional areas:

(i)  Language Arts: 3.0;
(ii)  mathematics: 2.0, individualized mathematics courses

to meet the life needs of adult learners;
(iii)  science: 2.0, from the four science areas of chemistry,

biological science, earth science, or physics;
(iv)  social studies: 2.50, 1.0 in United States history, .50

in United States government and civics, .50 in geography; and
.50 in world civilizations;

(v)  arts: 1.50;
(vi)  healthy lifestyles: 2.0, individualized courses meeting

the life needs of adult learners that include: .25 - 1.50 health
education, .25 - 1.50 individualized fitness for life courses;

(vii)  career and technical education (CTE): 1.00;
(viii)  general financial literacy: .50;
(ix)  education technology: .50 computer technology

courses or successful completion of school district approved
competency examination;

(x)  electives: 9.0 units of credit.
I.  The USOE Adult Education Section and local education

programs shall disseminate clear information regarding revised
adult education graduation requirements.

J.  Adult education students receiving education services in
a state prison or jail education program may graduate with an
Adult Education Secondary Diploma upon completion of the
state required 24.0 units of credit required under R277-700 and
satisfied through completed credits or demonstrated course
competency or a Utah High School Completion Diploma upon
successful passing all five of the GED Tests consistent with
students' SEOP career focus.

K.  Adult Education Secondary Diploma graduation
requirements may be changed or modified, or both, for adult
students with documented disabilities through Individual
Education Plans (IEPs)  from age 16 up until their 22nd
birthday or an adult education SEOP, or both to meet unique
educational needs.

L.  A student's IEP or adult education SEOP shall
document the nature and extent of modifications, substitutions,
or exemptions made to accommodate the student's
disability(ies).

M.  Modified graduation requirements for individual
students shall:

(1)  be consistent with the student's IEP or SEOP, or both;
(2)  be maintained in the student's files;
(3)  maintain the integrity and rigor expected for AHSC

graduation.
N.  School districts shall establish policies:
(1)  allowing or disallowing adult education students

participation in graduation activities or ceremonies; and
(2)  allowing or disallowing adult education students from

participating in the Utah Basic Skills Competency Test
(UBSCT).

O.  An adult education high school completion student may
only receive an Adult Education Secondary Diploma earned
through a designated Utah adult education program.

P.  Adult education programs shall accept credits and
grades awarded to students from other state recognized adult
education programs, schools accredited by the Northwest
Association of Accredited Schools or schools or programs
approved by the Board without alteration.

Q.  Adult education programs may establish reasonable
timelines and may require adequate and timely documentation
of authenticity for credits and grades submitted from schools or
private providers.

R.  A school district/adult education program is the final
decision-making authority for the awarding of credit and grades
from non-accredited sources.

S.  Adult education shall provide a program that allows
students to transition between sites in a seamless manner.

T.  An adult education student seeking a Utah High School
Completion Diploma shall be offered a course of academic
instruction designed to prepare the student to take the GED
Tests.

U.  A Utah High School Completion Diploma shall be
issued by the Board and distributed by the GED testing centers
as agents of the Board or directly by the USOE GED
administrator.

V.  Upon completion of requirements for a Utah Adult
Education Secondary Diploma, or a Utah High School
Completion Diploma, adult education students may only
continue in an adult education program to improve their basic
literacy skills if:

(1)  their academic skills are less than 12.9 grade level in
an academic area of reading, math or English; and

(2)  they lack sufficient mastery of basic educational skills
to enable them to function effectively in society.  The focus of
instruction shall be solely literacy and is limited specifically to
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reading, math or English.

R277-733-9.  Adult Education Programs--Tuition and Fees.
A.  Any adult may enroll in an adult education class

consistent with Section 53A-15-404.
B.  Tuition and fees shall be charged for ABE, GED

preparation, AHSC, or ESOL courses in an amount not to
exceed $100 annually per student based on the student's ability
to pay as determined by federal free and reduced lunch
guidelines, under the Richard B. Russell National School Lunch
Act, 42 USC 1751, et seq.  The appropriate student fees and
tuition shall be determined by the local school board or CBO
board of trustees.

C.  Adults who are or may attend adult education programs
shall be given adequate notice of program tuition and fees
through public posting.  Any charged tuition or fees shall be set
and reviewed annually.

D.  Adult education tuition and fees shall be waived or
students shall be offered appropriate work in lieu of waivers for
students who are younger than 18, qualify for fee waivers under
R277-407, and their class has not graduated.

E.  Tuition may be charged for courses that satisfy
requirements outlined in R277-733-8B, when adequate state or
local funds are not available.

F.  Fees may be charged for consumable and
nonconsumable items necessary for adult high school courses
that satisfy requirements outlined in R277-733-8B, consistent
with the definitions under R277-733-1E and R277-733-1I.

G.  Fees and tuition charged and collected by adult
education programs shall be reasonable and necessary as
determined by the local boards of education or boards or
trustees.

H.  Collected fees and tuition shall be used specifically to
provide additional adult education and literacy services that the
program would otherwise be unable to provide.

I.  The local program superintendent/chief executive officer
and business administrator shall acknowledge by signature as
part of the program's grant plan (state or federal, or both)
submission and program assurances that all fees and tuition
collected and submitted for accounting purposes are:

(1)  returned/delegated with the exception of indirect costs
to the local adult education program;

(2)  used solely and specifically for adult education
programming;

(3)  not withheld and maintained in a general maintenance
and operation fund.

J. All collected fees and tuition generated from the previous
fiscal year shall be spent in the adult education program in the
ensuing program year.

K. Collected fees and tuition may not be counted toward
meeting federal matching, cost sharing or maintenance of effort
requirements related to the local program's award.

L.  Annually, local programs shall report to the school
district or community-based organization all fees and tuition
collected from students associated with each funding source.

M.  Fees and tuition collected from adult education
students shall not be commingled or reported with community
education funds or any other public education fund.

R277-733-10.  Allocation of Adult Education Funds.
Adult education state funds shall be distributed to school

districts offering adult education programs consistent with the
following:

A.  Base amount distributed equally to each participating
school district with a Board-approved adult education plan and
budget - eight percent of appropriation.

B.  Enrollee status students (not participants) - 25 percent
of appropriation.

C.  Contact hours (instructional and non-instructional) for

both enrollee status students and participants - 18 percent of
appropriation.

D.  Adult Education Secondary Diplomas or Utah High
School Completion Diplomas, whichever is awarded first.

E.  Enrollee level gains: ESOL competency levels 1-6,
ABE competency levels 1-4, and AHSC competency levels 1-2 -
20 percent.

F.  Enrollee adult education completed secondary credits -
nine percent.

F.  Supplemental support, to be distributed to school
districts for special program needs or professional development,
as determined by written request and USOE evaluation of need
and approval - three percent or balance of appropriation.

(1)  Any school district with pre-approved carryover adult
education funds from the previous fiscal year may negotiate a
request for supplemental funding as needed.

(2)  Priority of supplemental funding shall be given to
school districts whose initial adult education allocation is less
than one percent of the state allotted total, as indicated on the
state allocation table.

(3)  Any balance of supplemental funds may be applied for
by all remaining eligible school districts.

G.  Funds, state (flow through) or federal (reimbursement)
or both, may be withheld or terminated for noncompliance with
state policy and procedures and associated reporting timelines
as defined by the USOE.

R277-733-11.  Adult Education Records and Audits.
A.  Official records kept in perpetuity:  To validate student

outcomes, local programs shall maintain records for each
program site in perpetuity which clearly and accurately show for
each student:

(1)  documentation of Utah residency; the student's initial
managing program shall maintain documentation of Utah
residency in the student's file in perpetuity; documentation of
such proof shall be entered in the student's UTopia data record;

(2)  copies of:
(a)  transcripted grade data including previous report cards,

transcripts, work verification, military training, professional
licenses, union or registered work credentials;

(b)  GED Test Score Report showing successful passing of
all five areas of the GED Test;

(c)  completed Core followup surveys;
(d)  releases of information requesting student record

information and releases of student information to other
requesting agencies;

(e)  special education IEPs for students under the age of
22; and

(f)  outside psychological, psychiatric or medical
documentation used in determining education programming
accommodations; and records of accommodations.

B.  To validate student outcomes annually, the student's
managing program shall maintain records for each program site
which clearly and accurately show for each student:

(1)  signed or refusal to sign waiver of release forms;
(2)  all assessment protocol sheets (pre- and post-tests)

used to determine student's EFL and level gains; and
(3)  contact hours (both noninstructional and instructional)

documentation.
C.  Audits:
(1)  To ensure valid and accurate student data, all programs

accepting either state or federal adult education funds, or both,
shall enter and maintain required student data in the UTopia
data system.

(2)  Annually, an independent auditor shall be retained by
each school district and CBO to audit student accounting
records to verify UTopia data entries.

(3)  Reports of accuracy shall be completed and submitted
to the school districts' boards of education, the CBOs boards' of
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trustees, as appropriate, the local adult education program
director, and the USOE.

(4)  The USOE shall receive the final auditor report by
September 15 annually.

(5)  Local programs shall prepare and submit to the USOE
a written corrective action plan for each audit finding by
October 15 annually.

(6)  USOE adult education staff members are responsible
to monitor and assist programs in the resolution of corrective
action plans.

(7)  A program's failure to resolve audit findings may result
in the termination of state and federal funding, or both.

(8)  Independent audit reporting dates, forms, and
procedures are available in the state of Utah Legal Compliance
Audit Guide provided to the school districts and CBOs by the
USOE in cooperation with the State Auditors' Office and
published under the heading of APPC-5.

(9)  USOE Adult Education Services program staff shall
conduct tri-annual program reviews of each program to ensure
accuracy of program data and program compliance.  Desk
monitoring shall be completed during years when tri-annual
reviews are not performed.  Additional informal monitoring or
reviews or site visits may be conducted as necessary and as
follows.

(10)  As needed, monitored programs shall prepare and
submit to the USOE a written corrective action plan for each
monitoring finding as requested by the USOE.

(11)  USOE adult education staff are responsible to monitor
and assist programs in the resolution of corrective action plans.

(12)  A program's failure to resolve audit findings may
result in the termination of state or federal funding or both.

(13)  The USOE shall review for cause school district or
CBO records and practices for compliance with the law and this
rule.

R277-733-12.  Advisory Council.
A.  The State Superintendent of Public Instruction or

designee shall represent Adult Education programs on the
Department of Workforce Services State Council as a voting
member.

B.  Adult education programs shall participate on or
establish and maintain a local interagency advisory council
consisting at a minimum of partner agencies including the
Department of Workforce Services, the State Office of
Rehabilitation, higher education, the Utah College of Applied
Technology, industry and community representation, and other
appropriate agencies with the purpose of supporting the mission
of adult education in Utah.

KEY:  adult education
June 23, 2009 Art X Sec 3
Notice of Continuation October 5, 2007 53A-15-401

53A-1-402(1)
53A-1-401(3)
53A-1-403.5
53A-17a-119
53A-15-404
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R305.  Environmental Quality, Administration.
R305-1.  Records Access and Management.
R305-1-1.  Purpose.

The purpose of this rule is to provide procedures for access
to government records of the Department of Environmental
Quality.

R305-1-2.  Authority.
The authority for this rule is found in Sections 63G-2-204

of the Government Records Access and Management Act
(GRAMA), effective July 1, 1992, and 63A-12-104 of the
Archives and Records Service Act.

R305-1-3.  Allocation of Responsibilities within Entity.
(a)  Each of the Divisions of the Department of

Environmental Quality shall be responsible, regarding records
of that Division, for responding to records requests under Part
2 of GRAMA and for responding to appeals under Section 63G-
2-401 of GRAMA.  The appropriate Division Director is the
head of the governmental entity for purposes of 63G-2-401.

(b)  The Office of Support Services shall be responsible,
regarding records of the Executive Director, for responding to
records requests under Part 2 of GRAMA and for responding to
appeals under Section 63G-2-401 of GRAMA.  The Executive
Director is the head of the governmental entity for purposes of
63G-2-401.

R305-1-4.  Requests for Access.
Requests for access to records of the following units of the

Department of Environmental Quality should be in writing and
must include the requester's name, mailing address, daytime
telephone number if available, and a reasonably specific
description of the records requested.  Records access forms may
be obtained from any Department or Division records officer.

TABLE
DIVISION OR OFFICE RECORDS OFFICERS AND FUNCTIONS

Division or Office:              Functions:

RECORDS OFFICER                  Executive Director
Office of Support Services       personnel, budget,
168 North 1950 West              accounting, planning and
P.O. Box 144810                  policy development
Salt Lake City, UT  84114-4810

RECORDS OFFICER                  Air Quality compliance,
Division of Air Quality          planning, and permitting
134 North 1950 West
P.O. Box 144820
Salt Lake City, UT  84114-4820

RECORDS OFFICER                  Drinking Water permitting,
Division of Drinking Water       compliance, enforcement,
288 North 1460 West              and planning
P.O. Box 144830
Salt Lake City, UT  84114-4830

RECORDS OFFICER                  federal Superfund program,
Division of Environmental        Utah Hazardous Waste
Response and Remediation         Mitigation Program,
134 North 1950 West              underground storage tank
P.O. Box 144840                  regulation
Salt Lake City, UT  84114-4840

RECORDS OFFICER                  radiological waste
Division of Radiation Control    management, radiation
168 North 1950 West              source licensure, X-ray,
P.O. Box 144850                  uranium mill tailings, and
Salt Lake City, UT  84114-4850   radon

RECORDS OFFICER                  solid and hazardous waste
Division of Solid and Hazardous  enforcement, compliance,
Waste                            permitting, and planning288 North
1460 West
P.O. Box 144880
Salt Lake City, UT  84114-4880

RECORDS OFFICER                  water quality planning,

Division of Water Quality        compliance, enforcement,
288 North 1460 West              and permitting
P.O. Box 144870
Salt Lake City, UT  84114-4870

     Response to a request submitted to other persons within the
Department of Environmental Quality may be delayed.  See
Subsections (2) and (6) of 63G-2-204.

R305-1-5.  Record Sharing.
The entire Department of Environmental Quality shall be

considered a governmental entity for purposes of the record
sharing provisions of GRAMA, Section 63G-2-201 (5) (a) and
Section 63G-2-206.  The provisions of Section 63G-2-206
therefore need not be met if records are shared between
Divisions or between a Division and the Office of
Administration.

R305-1-6.  Fees.
Fees may be charged for copies of records provided.  Fees

for photocopying will be charged as authorized by Section 63G-
2-203.  A fee schedule may be obtained from the Department of
Environmental Quality by contacting records officers or Office
of Support Services, Department of Environmental Quality, 168
North 1950 West, P.O. Box 144810, Salt Lake City, UT 84114-
4810.  The Department of Environmental Quality may require
payment of past fees and future estimated fees before beginning
to process a request if fees are expected to exceed $50.00, or if
the requester has not paid fees from previous requests.

R305-1-7.  Waiver of Fees.
Fees for duplication and compilation of a record may be

waived under certain circumstances described in Section 63G-2-
203 (3).  Requests for this waiver of fees may be made to those
persons specified in R305-1-3.

R305-1-8.  Requests for Access for Research Purposes.
Access to private or controlled records for research

purposes is allowed by Section 63G-2-202 (8).  Requests for
access to such records for research purposes may be made to
those persons specified in R305-1-3.

R305-1-9.  Requests to Amend a Record.
An individual may contest the accuracy of completeness of

a document pertaining to him-her pursuant to Section 63G-2-
603.  Such requests should be made to those persons specified
in R305-1-3.

R305-1-10.  Appeals of Requests to Amend a Record.
Appeals of requests to amend a record shall be handled as

informal proceedings under the Utah Administrative Procedures
Act.

R305-1-11.  Time Periods Under GRAMA.
The provisions of Rule 6 of the Utah Rules of Civil

Procedure shall apply to calculate time periods specified in
GRAMA.

R305-1-12.  Disclosure of Business Confidentiality Claims.
Records that are subject to a claim of confidentiality as

provided in Section 63G-2-309 shall not be disclosed unless:
(a)  The records are determined to be public and there is no

further avenue for appeal; or
(b)  The records are determined to be public and the period

in which to bring an appeal or seek intervention has expired.

KEY:  government documents, public records, GRAMA
1993 63G-2-204
Notice of Continuation April 12, 2007
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R317.  Environmental Quality, Water Quality.
R317-1.  Definitions and General Requirements.
R317-1-1.  Definitions.

1.1  "Board" means the Utah Water Quality Board.
1.2  "BOD" means 5-day, 20 degrees C. biochemical

oxygen demand.
1.3  "Body Politic" means the State or its agencies or any

political subdivision of the State to include a county, city, town,
improvement district, taxing district or any other governmental
subdivision or public corporation of the State.

1.4  "Building sewer" means the pipe which carries
wastewater from the building drain to a public sewer, a
wastewater disposal system or other point of disposal.  It is
synonymous with "house sewer".

1.5  "CBOD" means 5-day, 20 degrees C., carbonaceous
biochemical oxygen demand.

1.6  "COD" means chemical oxygen demand.
1.7  "Deep well" means a drinking water supply source

which complies with all the applicable provisions of the State of
Utah Public Drinking Water Regulations.

1.8  "Digested sludge" means sludge in which the volatile
solids content has been reduced to about 50% by a suitable
biological treatment process.

1.9  "Division" means the Utah State Division of Water
Quality.

1.10  "Domestic wastewater" means a combination of the
liquid or water-carried wastes from residences, business
buildings, institutions, and other establishments with installed
plumbing facilities, together with those from industrial
establishments, and with such ground water, surface water, and
storm water as may be present.  It is synonymous with the term
"sewage".

1.11  "Effluent" means the liquid discharge from any unit
of a wastewater treatment works, including a septic tank.

1.12  "Human pathogens" means specific causative agents
of disease in humans such as bacteria or viruses.

1.13  "Industrial wastes" means the liquid wastes from
industrial processes as distinct from wastes derived principally
from dwellings, business buildings, institutions and the like.  It
is synonymous with the term "industrial wastewater".

1.14  "Influent" means the total wastewater flow entering
a wastewater treatment works.

1.15  "Large underground wastewater disposal system"
means the same type of device as an onsite wastewater system
except that it is designed to handle more than 5,000 gallons per
day of domestic wastewater, or wastewater that originates in
multiple dwellings, commercial establishments, recreational
facilities, schools, or any other underground wastewater disposal
system not covered under the definition of an onsite wastewater
system.  The Board controls the installation of such systems.

1.16  "Onsite wastewater system" means an underground
wastewater disposal system for domestic wastewater which is
designed for a capacity of 5,000 gallons per day or less and is
not designed to serve multiple dwelling units which are owned
by separate owners except condominiums and twin homes.  It
usually consists of a building sewer, a septic tank and an
absorption system.

1.17  "Operating Permit" is a State issued permit issued to
any wastewater treatment works covered under R317-3 or R317-
5 with the following exceptions:

A.  Any wastewater treatment permitted under Ground
Water Quality Protection R317-6.

B.  Any wastewater treatment permitted under
Underground Injection Control (UIC) Program R317-7.

C.  Any wastewater treatment permitted under Utah
Pollutant Discharge Elimination System (UPDES) R317-8.

D.  Any wastewater treatment permitted under Approvals
and Permits for a Water Reuse Project R317-13.

E.  Any wastewater treatment permitted by a Local Health

Department under Onsite Wastewater Systems R317-4.
1.18  "Person" means any individual, corporation,

partnership, association, company, or body politic, including
any agency or instrumentality of the United States government
(Section 19-1-103).

1.19  "Point source" means any discernible, confined and
discrete conveyance including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
concentrated animal feeding operation, or vessel or other
floating craft from which pollutants are or may be discharged.
This term does not include return flow from irrigated
agriculture.

1.20  "Pollution" means such contamination, or other
alteration of the physical, chemical, or biological properties of
any waters of the state, or such discharge of any liquid, gaseous
or solid substance into any waters of the state as will create a
nuisance or render such waters harmful or detrimental or
injurious to public health, safety or welfare, or to domestic,
commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses, or to livestock, wild animals, birds,
fish or other aquatic life.

1.21  "Sewage" is synonymous with the term "domestic
wastewater".

1.22  "Shallow well" means a well providing a source of
drinking water which does not meet the requirements of a "deep
well".

1.23  "Sludge" means the accumulation of solids which
have settled from wastewater.  As initially accumulated, and
prior to treatment, it is known as "raw sludge".

1.24  "SS" means suspended solids.
1.25  Total Maximum Daily Load (TMDL) means the

maximum amount of a particular pollutant that a waterbody can
receive and still meet state water quality standards, and an
allocation of that amount to the pollutant's sources.

1.26  "Treatment works" means any plant, disposal field,
lagoon, dam, pumping station, incinerator, or other works used
for the purpose of treating, stabilizing or holding wastes.
(Section 19-5-102).

1.27  "TSS" means total suspended solids.
1.28  "Underground Wastewater Disposal System" means

a system for underground disposal of domestic wastewater.  It
includes onsite wastewater systems and large underground
wastewater disposal systems.

1.29  "Wastes" means dredged spoil, solid waste,
incinerator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt,
and industrial, municipal, and agricultural waste discharged into
water. (Section 19-5-102).

1.30  "Wastewater" means sewage, industrial waste or other
liquid substances which might cause pollution of waters of the
state.  Intercepted ground water which is uncontaminated by
wastes is not included.

1.31  "Waters of the state" means all streams, lakes, ponds,
marshes, water-courses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or
accumulations of water, surface and underground, natural or
artificial, public or private, which are contained within, flow
through, or border upon this state or any portion thereof, except
that bodies of water confined to and retained within the limits
of private property, and which do not develop into or constitute
a nuisance, or a public health hazard, or a menace to fish and
wildlife, shall not be considered to be "waters of the state" under
this definition (Section 19-5-102).

R317-1-2.  General Requirements.
2.1  Water Pollution Prohibited.  No person shall discharge

wastewater or deposit wastes or other substances in violation of
the requirements of these rules.
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2.2  Construction Permit.  No person shall make or
construct any device for treatment or discharge of wastewater
(including storm sewers) without first receiving a permit to do
so from the Board or its authorized representative, except as
provided herein.

A.  Body Politic Required. A permit for construction of a
new treatment works or a sewerage system, or modifications to
an existing treatment works or sewerage system for multiple
units under separate ownership will be issued only if the
treatment works or sewerage system are under the sponsorship
of a body politic as defined in R317-1-1.

B.  Submission of Plans.  Any person desiring a permit
shall submit complete plans, specifications, and other pertinent
documents covering the proposed construction to the Division
for review.  Liquid waste storage facilities at animal feeding
operations must be designed and constructed in accordance with
Table 2a - Criteria for Siting, Investigation, and Design of
Liquid Waste Storage Facilities with a water depth greater than
2 feet; Table 2b - Criteria for Siting, Investigation, and Design
of Liquid Waste Storage Facilities with a water depth of 2 feet
or less; and Table 2c - Criteria for runoff ponds with a water
depth of 2 feet of less and a storage period less than 90 days
annually, contained in the U.S.D.A. Natural Resource
Conservation Service (NRCS) Conservation Practice Standard,
Waste Storage Facility, Code 313, dated August 2006.  This rule
incorporates by reference Tables 2a, 2b, and 2c in the August
2006 U.S.D.A. NRCS Conservation Practice Standard, Waste
Storage Facility, Code 313.

C.  Review of Plans.  The Division shall review said plans
and specifications as to their adequacy of design for the intended
purpose and shall require such changes as are found necessary
to assure compliance with pertinent parts of these rules.

D.  Approval of Plans.  Issuance of a construction permit
shall be construed as approval of plans for the purposes of
authorizing release of federal or state funds allocated for
planning or construction purposes.

E.  Permit Expiration.  Construction permits shall expire
one year after date of issuance unless substantial and continuous
construction is under way.  Upon application, construction
permits may be extended on an individual basis provided
application for such extension is made prior to the permit
expiration date.

F.  Exceptions.
1.  Wastewater facilities that discharge to an existing sewer

system and serve only units that are under single ownership, or
serve multiple units under separate ownership where the
wastewater facilities are under the sponsorship of the public
sewer system to which they discharge.  This exception does not
apply to pumping stations having the installed capacity in excess
of 1 million gallons per day (3,785 cubic meters per day).

2.  Onsite Wastewater Disposal Systems.  Construction
plans and specifications for onsite wastewater disposal systems
shall be submitted to the local health authority having
jurisdiction and need not be submitted to the Division.  Such
devices, in any case, shall be constructed in accordance with
rules for onsite wastewater disposal systems adopted by the
Water Quality Board.  Compliance with the rules shall be
determined by an on-site inspection by the appropriate health
authority.

3.  Small Animal Waste (Manure) Lagoons and Runoff
Ponds. Construction plans and specifications for small animal
waste lagoons as defined in R317-6 (permitted by rule for
ground water permits) need not be submitted to the Division if
the design is prepared or certified by the U.S.D.A. Natural
Resources Conservation Service (NRCS) in accordance with
criteria provided for in the Memorandum of Agreement between
the Division and the NRCS, and the construction is inspected by
the NRCS. Compliance with these rules shall be determined by
on-site inspection by the NRCS.

2.3  Compliance with Water Quality Standards.  No person
shall discharge wastes into waters of the state except in
compliance with these rules and under circumstances which
assure compliance with water quality standards in R317-2.

2.4  Operation of Wastewater Treatment Works.
Wastewater treatment works shall be so operated at all times as
to produce effluents meeting all requirements of these rules and
otherwise in a manner consistent with adequate protection of
public health and welfare.  Complete daily records shall be kept
of the operation of wastewater treatment works covered under
R317-3 on forms approved by the Division and a copy of such
records shall be forwarded to the Division at monthly intervals.

R317-1-3.  Requirements for Waste Discharges.
3.1  Compliance With Water Quality Standards.
All persons discharging wastes into any of the waters of the

State shall provide the degree of wastewater treatment
determined necessary to insure compliance with the
requirements of R317-2 (Water Quality Standards), except that
the Board may waive compliance with these requirements for
specific criteria listed in R317-2 where it is determined that the
designated use is not being impaired or significant use
improvement would not occur or where there is a reasonable
question as to the validity of a specific criterion or for other
valid reasons as determined by the Board.

3.2  Compliance With Secondary Treatment Requirements.
All persons discharging wastes from point sources into any

of the waters of the State shall provide treatment processes
which will produce secondary effluent meeting or exceeding the
following effluent quality standards.

A.  The arithmetic mean of BOD values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the BOD
values of effluent samples shall not be greater than 15% of the
BOD values of influent samples collected in the same time
period.  As an alternative, if agreed to by the person discharging
wastes, the following effluent quality standard may be
established as a requirement of the discharge permit and must be
met:  The arithmetic mean of CBOD values determined on
effluent samples collected during any 30-day period shall not
exceed 20 mg/l nor shall the arithmetic mean exceed 30 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the CBOD
values of effluent samples shall not be greater than 15% of the
CBOD values of influent samples collected in the same time
period.

B.  The arithmetic mean of SS values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the SS
values of effluent samples shall not be greater than 15% of the
SS values of influent samples collected in the same time period.

C.  The geometric mean of total coliform and fecal
coliform bacteria in effluent samples collected during any 30-
day period shall not exceed either 2000 per 100 ml or 200 per
100 ml respectively, nor shall the geometric mean exceed 2500
per 100 ml or 250 per 100 ml respectively, during any 7-day
period; or, the geometric mean of E. coli bacteria in effluent
samples collected during any 30-day period shall not exceed
126 per 100 ml nor shall the geometric mean exceed 158 per
100 ml respectively during any 7-day period.  Exceptions to this
requirement may be allowed by the Board where domestic
wastewater is not a part of the effluent and where water quality
standards are not violated.

D.  The effluent values for pH shall be maintained within
the limits of 6.5 and 9.0.
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E.  Exceptions to the 85% removal requirements may be
allowed where infiltration makes such removal requirements
infeasible and where water quality standards are not violated.

F.  The Board may allow exceptions to the requirements of
(A), (B) and (D) above where the discharge will be of short
duration and where there will be of no significant detrimental
affect on receiving water quality or downstream beneficial uses.

G.  The Board may allow that the BOD5 and TSS effluent
concentrations for discharging domestic wastewater lagoons
shall not exceed 45 mg/l for a monthly average nor 65 mg/l for
a weekly average provided the following criteria are met:

1.  The lagoon system is operating within the organic and
hydraulic design capacity established by R317-3,

2.  The lagoon system is being properly operated and
maintained,

3.  The treatment system is meeting all other permit limits,
4.  There are no significant or categorical industrial users

(IU) defined by 40 CFR Part 403, unless it is demonstrated to
the satisfaction of the Executive Secretary to the Utah Water
Quality Board that the IU is not contributing constituents in
concentrations or quantities likely to significantly effect the
treatment works,

5.  A Waste Load Allocation (WLA) indicates that the
increased permit limits would not impair beneficial uses of the
receiving stream.

3.3  Extensions To Deadlines For Compliance.
The Board may, upon application of a waste discharger,

allow extensions to the compliance deadlines in Section 1.3.2
above where it can be shown that despite good faith effort,
construction cannot be completed within the time required.

3.4  Pollutants In Diverted Water Returned To Stream.
A user of surface water diverted from waters of the State

will not be required to remove any pollutants which such user
has not added before returning the diverted flow to the original
watercourse, provided there is no increase in concentration of
pollutants in the diverted water.  Should the pollutant
constituent concentration of the intake surface waters to a
facility exceed the effluent limitations for such facility under a
federal National Pollutant Discharge Elimination System permit
or a permit issued pursuant to State authority, then the effluent
limitations shall become equal to the constituent concentrations
in the intake surface waters of such facility.  This section does
not apply to irrigation return flow.

R317-1-4.  Utilization and Isolation of Domestic Wastewater
Treatment Works Effluent.

4.1  Untreated Domestic Wastewater.  Untreated domestic
wastewater or effluent not meeting secondary treatment
standards as defined by these regulations shall be isolated from
all public contact until suitably treated.  Land disposal or land
treatment of such wastewater or effluent may be accomplished
by use of an approved total containment lagoon as defined in
R317-3 or by such other treatment approved by the Board as
being feasible and equally protective of human health and the
environment.

4.2  Use of Secondary Effluent at Plant Site.  Secondary
effluent may be used at the treatment plant site in the following
manner provided there is no cross-connection with a potable
water system:

A.  Chlorinator injector water for wastewater chlorination
facilities, provided all pipes and outlets carrying the effluent are
suitably labeled.

B.  Water for hosing down wastewater clarifiers, filters and
related units, provided all pipes and outlets carrying the effluent
are suitably labeled.

C.  Irrigation of landscaped areas around the treatment
plant from which the public is excluded.

R317-1-5.  Use of Industrial Wastewaters.

5.1  Use of industrial wastewaters (not containing human
pathogens) shall be considered for approval by the Board based
on a case-specific analysis of human health and environmental
concerns.

R317-1-6.  Disposal of Domestic Wastewater Treatment
Works Sludge.

6.1  General.  No person shall use, dispose, or otherwise
manage sewage sludge through any practice for which pollutant
limits, management practices, and operational standards for
pathogens and vector attraction reduction requirements are
established in 40 CFR 503, July 1, 1994, except in accordance
with such requirements.

6.2  Permit.  All treatment works producing, treating and
disposing of sewage sludge must comply with applicable permit
requirements at R317-3, 6 and 8.

6.3  Septic Tank Contents.  The dumping or spreading of
septic tank contents is prohibited except in conformance with 40
CFR 503 and R317-550-7.

6.4  Effective Date.  Notwithstanding the effective date for
incorporation by reference of 40 CFR 503 provided in R317-8-
1.10(9), those portions of 40 CFR 503 specified in R317-1-6.1
and 6.3 are effective immediately.

R317-1-7.  TMDLs.
The following TMDLs are approved by the Board and

hereby incorporated by reference into these rules:
7.1  Bear River -- December 23, 1997
7.2  Chalk Creek -- December 23, 1997
7.3  Otter Creek -- December 23, 1997
7.4  Little Bear River -- May 23, 2000
7.5  Mantua Reservoir -- May 23, 2000
7.6  East Canyon Creek -- September 1, 2000
7.7  East Canyon Reservoir -- September 1, 2000
7.8  Kents Lake -- September 1, 2000
7.9  LaBaron Reservoir -- September 1, 2000
7.10  Minersville Reservoir -- September 1, 2000
7.11  Puffer Lake -- September 1, 2000
7.12  Scofield Reservoir -- September 1, 2000
7.13  Onion Creek (near Moab) -- July 25, 2002
7.14  Cottonwood Wash -- September 9, 2002
7.15  Deer Creek Reservoir -- September 9, 2002
7.16  Hyrum Reservoir -- September 9, 2002
7.17  Little Cottonwood Creek -- September 9, 2002
7.18  Lower Bear River -- September 9, 2002
7.19  Malad River -- September 9, 2002
7.20  Mill Creek (near Moab) -- September 9, 2002
7.21  Spring Creek -- September 9, 2002
7.22  Forsyth Reservoir -- September 27, 2002
7.23  Johnson Valley Reservoir -- September 27, 2002
7.24  Lower Fremont River -- September 27, 2002
7.25  Mill Meadow Reservoir -- September 27, 2002
7.26  UM Creek -- September 27, 2002
7.27  Upper Fremont River -- September 27, 2002
7.28  Deep Creek -- October 9, 2002
7.29  Uinta River -- October 9, 2002
7.30  Pineview Reservoir -- December 9, 2002
7.31  Browne Lake -- February 19, 2003
7.32  San Pitch River -- November 18, 2003
7.33  Newton Creek -- June 24, 2004
7.34  Panguitch Lake -- June 24, 2004
7.35  West Colorado -- August 4, 2004
7.36  Silver Creek -- August 4, 2004
7.37  Upper Sevier River -- August 4, 2004
7.38  Lower and Middle Sevier River -- August 17,2004
7.39  Lower Colorado River -- September 20, 2004
7.40  Upper Bear River -- August 4, 2006
7.41  Echo Creek -- August 4, 2006
7.42  Soldier Creek -- August 4, 2006
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7.43  East Fork Sevier River -- August 4, 2006
7.44  Koosharem Reservoir -- August 4, 2006
7.45  Lower Box Creek Reservoir -- August 4, 2006
7.46  Otter Creek Reservoir -- August 4, 2006
7.47  Thistle Creek -- July 9, 2007
7.48  Strawberry Reservoir -- July 9, 2007
7.49  Matt Warner Reservoir -- July 9, 2007
7.50  Calder Reservoir -- July 9, 2007
7.51  Lower Duchesne River -- July 9, 2007
7.52  Lake Fork River -- July 9, 2007
7.53  Brough Reservoir -- August 22, 2008
7.54  Steinaker Reservoir -- August 22, 2008
7.55  Red Fleet Reservoir -- August 22, 2008
7.56  Newcastle Reservoir -- August 22, 2008

R317-1-8.  Penalty Criteria for Civil Settlement Negotiations.
8.1  Introduction.  Section 19-5-115 of the Water Quality

Act provides for penalties of up to $10,000 per day for
violations of the act or any permit, rule, or order adopted under
it and up to $25,000 per day for willful violations.  Because the
law does not provide for assessment of administrative penalties,
the Attorney General initiates legal proceedings to recover
penalties where appropriate.

8.2  Purpose And Applicability.  These criteria outline the
principles used by the State in civil settlement negotiations with
water pollution sources for violations of the UWPCA and/or any
permit, rule or order adopted under it.  It is designed to be used
as a logical basis to determine a reasonable and appropriate
penalty for all types of violations to promote a more swift
resolution of environmental problems and enforcement actions.

To guide settlement negotiations on the penalty issue, the
following principles apply:  (1) penalties should be based on the
nature and extent of the violation; (2) penalties should at a
minimum, recover the economic benefit of noncompliance; (3)
penalties should be large enough to deter noncompliance; and
(4) penalties should be consistent in an effort to provide fair and
equitable treatment of the regulated community.

In determining whether a civil penalty should be sought,
the State will consider the magnitude of the violations; the
degree of actual environmental harm or the potential for such
harm created by the violation(s); response and/or investigative
costs incurred by the State or others; any economic advantage
the violator may have gained through noncompliance;
recidivism of the violator; good faith efforts of the violator;
ability of the violator to pay; and the possible deterrent effect of
a penalty to prevent future violations.

8.3  Penalty Calculation Methodology.  The statutory
maximum penalty should first be calculated, for comparison
purposes, to determine the potential maximum penalty liability
of the violator.  The penalty which the State seeks in settlement
may not exceed this statutory maximum amount.

The civil penalty figure for settlement purposes should then
be calculated based on the following formula:  CIVIL
PENALTY = PENALTY + ADJUSTMENTS - ECONOMIC
AND LEGAL CONSIDERATIONS

PENALTY:  Violations are grouped into four main penalty
categories based upon the nature and severity of the violation.
A penalty range is associated with each category.  The following
factors will be taken into account to determine where the penalty
amount will fall within each range:

A.  History of compliance or noncompliance.  History of
noncompliance includes consideration of previous violations
and degree of recidivism.

B.  Degree of willfulness and/or negligence.  Factors to be
considered include how much control the violator had over and
the foreseeability of the events constituting the violation,
whether the violator made or could have made reasonable efforts
to prevent the violation, whether the violator knew of the legal
requirements which were violated, and degree of recalcitrance.

C.  Good faith efforts to comply.  Good faith takes into
account the openness in dealing with the violations, promptness
in correction of problems, and the degree of cooperation with
the State.

Category A - $7,000 to $10,000 per day.  Violations with
high impact on public health and the environment to include:

1.  Discharges which result in documented public health
effects and/or significant environmental damage.

2.  Any type of violation not mentioned above severe
enough to warrant a penalty assessment under category A.

Category B - $2,000 to $7,000 per day.  Major violations
of the Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Discharges which likely caused or potentially would
cause (undocumented) public health effects or significant
environmental damage.

2.  Creation of a serious hazard to public health or the
environment.

3.  Illegal discharges containing significant quantities or
concentrations of toxic or hazardous materials.

4.  Any type of violation not mentioned previously which
warrants a penalty assessment under Category B.

Category C - $500 to $2,000 per day.  Violations of the
Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Significant excursion of permit effluent limits.
2.  Substantial non-compliance with the requirements of a

compliance schedule.
3.  Substantial non-compliance with monitoring and

reporting requirements.
4.  Illegal discharge containing significant quantities or

concentrations of non toxic or non hazardous materials.
5.  Any type of violation not mentioned previously which

warrants a penalty assessment under Category C.
Category D - up to $500 per day.  Minor violations of the

Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Minor excursion of permit effluent limits.
2.  Minor violations of compliance schedule requirements.
3.  Minor violations of reporting requirements.
4.  Illegal discharges not covered in Categories A, B and C.
5.  Any type of violations not mentioned previously which

warrants a penalty assessment under category D.
ADJUSTMENTS:  The civil penalty shall be calculated by

adding the following adjustments to the penalty amount
determined above:  1) economic benefit gained as a result of
non-compliance; 2) investigative costs incurred by the State
and/or other governmental levels; 3) documented monetary
costs associated with environmental damage.

ECONOMIC AND LEGAL CONSIDERATIONS:  An
adjustment downward may be made or a delayed payment
schedule may be used based on a documented inability of the
violator to pay.  Also, an adjustment downward may be made in
consideration of the potential for protracted litigation, an
attempt to ascertain the maximum penalty the court is likely to
award, and/or the strength of the case.

8.4  Mitigation Projects.  In some exceptional cases, it may
be appropriate to allow the reduction of the penalty assessment
in recognition of the violator's good faith undertaking of an
environmentally beneficial mitigation project.  The following
criteria should be used in determining the eligibility of such
projects:

A.  The project must be in addition to all regulatory
compliance obligations;

B.  The project preferably should closely address the
environmental effects of the violation;

C.  The actual cost to the violator, after consideration of tax
benefits, must reflect a deterrent effect;

D.  The project must primarily benefit the environment
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rather than benefit the violator;
E.  The project must be judicially enforceable;
F.  The project must not generate positive public perception

for violations of the law.
8.5  Intent Of Criteria/Information Requests.  The criteria

and procedures in this section are intended solely for the
guidance of the State.  They are not intended, and cannot be
relied upon to create any rights, substantive or procedural,
enforceable by any party in litigation with the State.

R317-1-9.  Electronic Submissions and Electronic Signatures.
(a)  Pursuant to the authority of Utah Code Ann.

Subsection 46-4-501(a), the submission of Discharge
Monitoring Reports and related information may be conducted
electronically through the EPA's NetDMR program, provided
the requirements of subsection (b) are met.

(b)  A person may submit Discharge Monitoring Reports
and related information only after (1) completion of a Subscriber
Agreement in a form designated by the Executive Secretary to
ensures that all requirements of 40 CFR 3, EPA's Cross - Media
Electronic Reporting Regulation (CROMERR) are met; and (2)
completion of subsequent steps specified by EPA's CROMERR,
including setting up a subscriber account.

(c)  The Subscriber Agreement will continue until
terminated by its own terms, until modified by mutual consent
or until terminated with 60 days written notice by any party.

(d)  Any person who submits a Discharge Monitoring
Report or related information under the NetDMR program, and
who electronically signs the report or related information, is, by
providing an electronic signature, making the following
certification:  "I certify under penalty of law that this document
and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information
submitted.  Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete.
I am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations."

KEY:  water pollution, waste disposal, industrial waste,
effluent standards
June 11, 2009 19-5
Notice of Continuation October 2, 2007
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R317.  Environmental Quality, Water Quality.
R317-101.  Utah Wastewater Project Assistance Program.
R317-101-1.  Statutory Authority.

The authority for the Department of Environmental Quality
acting through the Utah Water Quality Board to issue loans to
political subdivisions to finance all or part of wastewater project
costs and to enter into "credit enhancement agreements",
"interest buy-down agreements", and Hardship Grants is
provided in Title 73, Chapter 10b and Title 73, 10c.

R317-101-2.  Definitions and Eligibility.
A.  Board means Utah Water Quality Board.
B.  Political Subdivision means any county, city, town,

improvement district, metropolitan water district, water
conservancy district, special service district, drainage district,
irrigation district, separate legal or administrative entity created
under the Interlocal Co-operation Act or any other entity
constituting a political subdivision under the laws of Utah.

C.  Wastewater Project means a sewer, storm or sanitary
sewage system, sewage treatment facility, lagoon, sewage
collection facility and system and related pipelines and all
similar systems, works and facilities necessary or desirable to
collect, hold, cleanse or purify any sewage or other polluted
waters of this State; and a study, pollution prevention activity,
or pollution education activity that will protect waters of this
state.

D.  Project Costs include the cost of acquiring and
constructing any project including, without limitation:  the cost
of acquisition and construction of any facility or any
modification, improvement, or extension of such facility; any
cost incident to the acquisition of any necessary property,
easement or right of way; engineering or architectural fees, legal
fees, fiscal agent's and financial advisors' fees; any cost incurred
for any preliminary planning to determine the economic and
engineering feasibility of a proposed project; costs of economic
investigations and studies, surveys, preparation of designs,
plans, working drawings, specifications and the inspection and
supervision of the construction of any facility; interest accruing
on loans made under this program during acquisition and
construction of the project; and any other cost incurred by the
political subdivision, the Board or the Department of
Environmental Quality, in connection with the issuance of
obligation of the political subdivision to evidence any loan made
to it under the law.

E.  Wastewater Project Obligation means, as appropriate,
any bond, note or other obligation of a political subdivision
issued to finance all or part of the cost of acquiring,
constructing, expanding, upgrading or improving a wastewater
project.

F.  Credit Enhancement Agreement means any agreement
entered into between the Board, on behalf of the State, and a
political subdivision, for the purpose of providing methods and
assistance to political subdivisions to improve the security for
and marketability of wastewater project obligations.

G.  Interest Buy-Down Agreement means any agreement
entered into between the Board, on behalf of the State, and a
political subdivision, for the purpose of reducing the cost of
financing incurred by a political subdivision on bonds issued by
the subdivision for project costs.

H.  Financial Assistance means a project loan, credit
enhancement agreement, interest buy-down agreement or
hardship grant.

I.  Hardship Grant means a grant of monies to a political
subdivision, individual, corporation, association, state of federal
agency or other private entity that meets the wastewater project
loan considerations or NPS eligibility criteria whose project is
determined by the Board to not be economically feasible unless
grant assistance is provided. A hardship grant may be authorized
in the following forms:

1.  A Planning Advance which will be required to be repaid
at a later date, unless deemed otherwise by the Board, to help
meet project costs incident to planning to determine the
economic, engineering and financial feasibility of a proposed
project.

2.  A Design Advance which will be required to be repaid
at a later date, to help meet project costs incident to design
including, but not limited to, surveys, preparation of plans,
working drawings, specifications, investigations and studies.

3.  A Project Grant which will not be required to be repaid.
J.  Nonpoint Source Project means a facility, system,

practice, study, activity or mechanism that abates, prevents or
reduces the pollution of water of this state by a nonpoint source.

K.  Principal Forgiveness means a loan wherein a portion
of the loan amount is "forgiven" upon closing the loan.

R317-101-3.  Application and Project Initiation Procedures.
The following procedures must normally be followed to

obtain financial assistance from the Board:
A.  It is the responsibility of the applicant to obtain the

necessary financial, legal and engineering counsel to prepare an
effective and appropriate financial assistance agreement,
including cost effectiveness evaluations of financing methods
and alternatives, for consideration by the Board.

B.  A completed application form, project engineering
report as appropriate, and financial capability assessment are
submitted to the Board.  Any comments from the local health
department or association of governments should accompany
the application.

C.  The staff prepares an engineering and financial
feasibility report on the project for presentation to the Board.

D.  The Board "Authorizes" financial assistance for the
project on the basis of the feasibility report prepared by the
staff, designates whether a loan, credit enhancement agreement,
interest buy-down agreement, hardship grant or any
combination thereof, is to be entered into, and approves the
project schedule (see R317-101-14).  The Board shall authorize
a hardship grant only if it determines that other financing
alternatives are unavailable or unreasonably expensive to the
applicant.  If the applicant seeks financial assistance in the form
of a loan of amounts in the security account established
pursuant to Title 73, Chapter 10c, which loan is intended to
provide direct financing of projects costs, then the Board shall
authorize such loan only if it determines that credit
enhancement agreements, interest buy-down agreements and
other financing alternatives are unavailable or unreasonably
expensive to the applicant or that a loan represents the financing
alternative most economically advantageous to the state and the
applicant; provided, that for purposes of this paragraph and for
purposes of Subsection 73-10c-4(2), the term "loan" shall not
include loans issued in connection with interest buy-down
agreements as described in R317-101-12 hereof or in
connection with any other interest buy-down arrangement.

E.  Planning Advance Only - The applicant requesting a
Planning Advance must attend a preapplication meeting,
complete an application for a Planning Advance, prepare a plan
of study, and submit a draft contract for planning services.

F.  Design Advance Only - The applicant requesting a
design advance must have completed an engineering plan which
meets program requirements and submitted a draft contract for
design services.

G.  The project applicant must demonstrate public support
for the project.

H.  Political subdivisions which receive assistance for a
wastewater project under these rules must agree to participate
annually in the Municipal Wastewater Planning Program
(MWPP).

I.  Political subdivisions which receive assistance under
these rules and which own a culinary water system must
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complete and submit a Water Conservation and Management
Plan.

J.  The project applicant's engineer prepares a preliminary
design report, as appropriate, outlining detailed design criteria
for submission to the Board.

K. Upon approval of the preliminary design report by the
Board, the applicant's engineer completes the plans,
specifications, and contract documents for review by the Board.

L.  For financial assistance mechanisms when the
applicant's bond is purchased by the Board, the project
applicant's bond documentation, including an opinion from legal
counsel experienced in bond matters that the wastewater project
obligation is a valid and binding obligation of the political
subdivision, must be submitted to the Assistant Attorney
General for preliminary approval and the applicant shall publish
a Notice of Intent to issue bonds in a newspaper of general
circulation pursuant to Section 11-14-21.  For financial
assistance mechanisms when the applicant's bond is not
purchased by the Board, the applicant shall submit a true and
correct copy of an opinion from legal counsel experienced in
bond matters that the wastewater project obligation is a valid
and binding obligation of the political subdivision.

M.  Hardship Grant - The Board executes a grant
agreement setting forth the terms and conditions of the grant.

N.  The Board issues a Construction Permit/Plan Approval
for plans and specifications and concurs in bid advertisement.

O.  If a project is designated to be financed by a loan or an
interest buy-down agreement as described in R317-101-12 and
13, from the Board, to cover any part of project costs an account
supervised by the applicant and the Board will be established by
the applicant to assure that loan funds are used only for qualified
project costs. If financial assistance for the project is provided
by the Board in the form of a credit enhancement agreement as
described in R317-101-11 all project funds will be maintained
in a separate account and a quarterly report of project
expenditures will be provided to the Board.

P.  A Sewer Use Ordinance rate structure must be
submitted to the Board for review and approval to insure
adequate provisions for debt retirement and/or operation and
maintenance.

Q.  A plan of operation, including adequate staffing, with
an operator certified at the appropriate level in accordance with
R317-10, training, and start up procedures to assure efficient
operation and maintenance of the facilities, is submitted by the
applicant in draft at initiation of construction and approved in
final form prior to 50% of construction completion.

R. An operation and maintenance (O and M) manual which
provides long-term guidance for efficient facility O and M is
submitted by the applicant and approved in draft and final form
prior to, respectively, 50% and 90% of project construction
completion.

S.  The applicant's contract with its engineer must be
submitted to the Board for review to determine that there will be
adequate engineering involvement, including project supervision
and inspection, to successfully complete the project.

T.  The applicant's attorney must provide an opinion to the
Board regarding legal incorporation of the applicant, valid legal
title to rights-of-way and the project site, and adequacy of
bidding and contract documents.

U.  Credit Enhancement Agreement and Interest Buy-Down
Agreement Only - The Board issues the credit enhancement
agreement or interest buy-down agreement setting forth the
terms and conditions of the security or other forms of assistance
provided by the agreement and notifies the applicant to sell the
bonds (see R317-101-11 and 12).

V.  Credit Enhancement Agreement and Interest Buy-Down
Agreement Only - The applicant sells the bonds on the open
market and notifies the Board of the terms of sale.  If a credit
enhancement agreement is being utilized, the bonds sold on the

open market shall contain the legend required by Subsection 73-
10c-6(2)(a).  If an interest buy-down agreement is being
utilized, the bonds sold on the open market shall bear a legend
which makes reference to the interest buy-down agreement and
states that such agreement does not constitute a pledge of or
charge against the general revenues, credit or taxing powers of
the state and that the holder of any such bond may look only to
the applicant and the funds and revenues pledged by the
applicant for the payment of interest and principal on the bonds.

W.  The applicant opens bids for the project.
X.  Loan Only - The Board gives final approval to purchase

the bonds and execute the loan contract (see R317-101-13).
Y.  Loan Only - The final closing of the loan is conducted.
Z.  The Board gives approval to award the contract to the

low responsive and responsible bidder.
AA.  A preconstruction conference is held.
BB.  The applicant issues a written notice to proceed to the

contractor.

R317-101-4.  Loan, Credit Enhancement, Interest Buy-
Down, and Hardship Grant Consideration Policy.

A.  Water Quality Board Priority Determination
In determining the priority for financial assistance the

Board shall consider:
1.  The ability of the political subdivision to obtain funds

for the wastewater project from other sources or to finance such
project from its own resources;

2.  The ability of the political subdivision to repay the loan
or other project obligations;

3.  Whether a good faith effort to secure all or part of the
services needed from the private sector through privatization has
been made; and

4.  Whether the wastewater project:
a.  Meets a critical local or state need;
b.  Is cost effective;
c.  Will protect against present or potential health hazards;
d.  Is needed to comply with minimum standards of the

Federal Water Pollution Control Act, Chapter 26, Title 33,
United States Code, or any similar or successor statute;

e.  Is needed to comply with the minimum standards of the
Utah Water Pollution Control Act, Chapter 5, Title 19, or any
similar or successor statute;

f.  Is designed to reduce or prevent the pollution of the
waters of this state;

g.  Furthers the concept of regionalized sewer service;
5.  The priority point total for the project as determined by

the Board from application of the current Utah State Project
Priority System (R317-100);

6.  The overall financial impact of the proposed project on
the citizens of the community including direct and overlapping
indebtedness, tax levies, user charges, impact or connection
fees, special assessments, etc., resulting from the project, and
anticipated operation and maintenance costs versus the median
adjusted gross household income of the community;

7.  The readiness of the project to proceed;
8.  Consistency with other funding source commitments

that may have been obtained for the project;
9.  Other criteria that the Board may deem appropriate.
B.  Water Quality Board Financial Assistance

Determination.  The amount and type of assistance offered will
be based on the following considerations:

1.  For loan consideration the estimated annual cost of
sewer service to the average residential user should not exceed
1.4% of the median adjusted gross household income from the
most recent available State Tax Commission records. For
hardship grant consideration, exclusive of advances for planning
and design, the estimated annual cost of sewer service for the
average residential user should exceed 1.4% of the median
adjusted gross household income from the most recent available
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State Tax Commission records.  The Board will also consider
the applicant's level of contribution to the project.

2.  The estimated, average residential cost (as a percent of
median adjusted gross household income) for the proposed
project should be compared to the average user charge (as a
percent of median adjusted gross household income) for recently
constructed projects in the State of Utah.

3.  Optimizing return on the security account while still
allowing the project to proceed.

4.  Local political and economic conditions.
5.  Cost effectiveness evaluation of financing alternatives.
6.  Availability of funds in the security account.
7.  Environmental need.
8.  Other criteria the Board may deem appropriate.
C.  The Executive Secretary may not execute financial

assistance for Non-point Source projects totaling more than
$1,000,000 per fiscal year unless directed by the Board.

R317-101-5.  Financial Assistance For On-site Wastewater
Systems.

A.  Replacement or repair of On-site Wastewater Systems
(OWS), as defined in R317-4-1.45, are eligible for funding if
they have malfunctioned or are in non-compliance with state
administrative rules or local regulations governing the same.

1.  Funding will only be made for the repair or replacement
of existing malfunctioning OWS when the malfunction is not
attributable to inadequate system operation and maintenance.

2.  The Executive Secretary, and/or another whom the
Board may designate, will authorize and execute OWS grant
agreements and loan agreement with the applicant for a
wastewater project as defined by R317-101-2(C).

3.  OWS funding recipients must have a total household
income no greater than 150% of the state median adjusted
household income, as determined from the Utah Tax
Commission's most recently published data or other means
testing as approved by the Executive Secretary.

4.  Eligible activities under the OWS Financial Assistance
program include:

a.  Septic tank
b.  Absorption system
c.  Building sewer
d.  Appurtenant facilities
e.  Conventional or alternative OWS
f.  Connection of the residence to an existing centralized

sewer system, including connection or hook-up fees, if this is
determined to be the best means of resolving the failure of an
OWS.

g.  Costs for construction, permits, legal work, engineering,
and administration.

5.  Ineligible project components include:
a.  land;
b.  interior plumbing components include;
c.  impact fees, if connecting to a centralized sewer system

is determined to be the best means of resolving the failure of an
OWS;

d.  OWS for new homes or developments;
e.  OWS operation and maintenance.
6.  The local health department will certify the completion

of the project to the Division of Water Quality.
7.  To be reimbursed for project expenditures the borrower

must maintain and submit invoices, financial records, or receipts
which document the expenditures or costs.

B.  The following procedures apply to OWS loans:
1.  OWS loan applications will be received by the local

health department which will evaluate the need, priority,
eligibility and technical feasibility of each project.  The local
health department will issue a certificate of qualification (COQ)
for projects which qualify for a OSW loan.  The COQ and
completed loan application will be forwarded to the Division of

Water Quality for its review.
2.  The maximum term of the OSW loan will be 10 years.
3.  The interest rate of OSW loans may be zero percent or

up to 60 percent of the interest rate on a 30-year U.S. Treasury
bill.

4.  Security for OSW Loans
a.  The borrower must adequately secure the loan with real

property or other appropriate security.
b.  The ratio of the loan amount to the value of the pledged

security must not be greater than 70 percent.
5.  OWS loan recipients will be billed for monthly

payments of principal and interest beginning 60 days after
execution of the loan agreement.

6.  The OWS loan must be paid in full at the time the
property served by the project is sold or transferred.

7.  The Utah Division of Water Quality, or its designee,
will evaluate the financial aspects of the project and the credit
worthiness of the applicant.

C.  The following procedures apply to OWS grants:
OWS grants may be made to recipients that are unable to

secure a loan but are otherwise eligible for funding as identified
in R317-101-5(4).

R317-101-6.  Financial Assistance for Large Underground
Wastewater Disposal Systems.

A.  Large Underground Wastewater Disposal Systems
(LUWDS) projects, as defined in UAC 73-10c-2(9), may be
eligible for funding from the SRF and from the Hardship Grant
Program.  Application and project initiation procedures
including loans, credit enhancement, interest buy-down and
hardship grant consideration policies for LUWDS are defined
in R317-101-3 and R317-101-4 except as otherwise stated.

B.  The following procedures apply to LUWDS project
loans:

1.  Projects will be prioritized according to criteria
established in R317-100-4, Utah State Project Priority System
for the Utah Wastewater Project Assistance Program.

2.  The maximum term of LUWDS project loans will be
twenty years but not beyond a term exceeding the depreciable
life of the project.

3.  The interest rate on LUWDS project loans will be
determined by the Board.

C.  The following procedures apply to LUWDS project
grants. Hardship Grants may be considered for LUWDS projects
that meet criteria established in R317-101-4 and that:

1.  addresses a critical water quality need or health hazard;
2.  would otherwise not be economically feasible;
3.  implements provisions of TMDLs.

R317-101-7.  Financial Assistance for Non-point Source
Projects.

A.  Non-point Source Pollution (NPS) Projects, as defined
in UAC 73-10c-2(9), are eligible for funding from the SRF and
from the Hardship Grant Program.

1.  Funding to the individuals in amounts in excess of
$150,000 will be presented to and authorized funding by the
Board. Funding of less than $150,000 will be considered and
authorized funding by the Executive Secretary.

2.  The Executive Secretary, and/or another whom the
Board may designate, will authorize and execute NPS project
loan agreements and /or grant agreements with the applicant.

3.  Eligible projects under the NPS project funding
programs include projects that:

a.  abate or reduce raw sewage discharges;
b.  repair or replace failing individual on-site wastewater

disposal systems;
c.  reduce untreated or uncontrolled runoff;
d.  improve critical aquatic habitat resources;
e.  conserve soil, water, or other natural resources;
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f.  protect and improve ground water quality;
g.  preserve and protect the beneficial uses of water of the

state;
h.  reduce the number of water bodies not achieving water

quality standards;
i.  improve watershed management;
j.  prepare and implement total maximum daily load

(TMDL) assessments;
k.  are a study, activity, or mechanism that abates, prevents

or reduces water pollution; or
l.  supports educational activities that promotes water

quality improvement.
B.  The following procedures apply to NPS project loans:
1.  Projects will be prioritized according to criteria

established in R317-100-4, Utah State Project Priority System
for the Utah Wastewater Project Assistance Program.

2.  The maximum term of NPS program loans will be
twenty years but not beyond a term exceeding the depreciable
life of the project.

3.  The interest rate on NPS project loans will be
determined by the Board.

4.  NPS project loans are exempt from environmental
reviews under the National Environmental Policy Act (NEPA)
as long as the funding of these projects is identified in Utah's
Non-point Source Pollution Management Plan.

5.  Security of NPS project loans.
a.  NPS project loans to individuals in amounts greater than

$15,000 will be secured by the borrower with water stock or real
estate. Loans less than $15,000 may be secured with other
assets.

b.  For NPS project loans to individuals the ratio of the
loan amount to the value of the pledged security must not be
greater than 70 percent.

c.  NPS loans to political subdivisions of the state will be
secured by a revenue bond, general obligation bond or some
other acceptable instrument of debt.

6.  The Division of Water Quality will determine project
eligibility and priority. Periodic payments will be made to the
borrower, contractors or consultants for work relating to the
planning, design and construction of the project.  The borrower
must maintain and submit the financial records that document
expenditures or costs.

7.  The Division of Water Quality, or its designee, will
perform periodic project inspections.  Final payment on the NPS
loan project will not occur until a final inspection has occurred
and an acceptance letter issued for the completed project.

8.  NPS project loan recipients will be billed periodically
for payments of principal and interest as agreed to in the
executed loan agreements or bond documents.

9.  The Utah Division of Water Quality, or its designee,
will evaluate the financial aspects of the NPS project and the
credit worthiness of the applicant.

C.  The following procedures apply to NPS project grants.
Hardship Grants may be considered for a NPS project that:

1.  addresses a critical water quality need or health hazard;
2.  remediates water quality degradation resulting from

natural sources damage including fires, floods, or other
disasters;

3.  would otherwise not be economically feasible;
4.  provides financial assistance for a study, pollution

prevention activity, or educational activity; or
5.  implements provisions of TMDLs.

R317-101-8.  Loans For Storm Water Projects.
Storm water projects are eligible for funding through the

Utah Wastewater Project Assistance Program, as identified in
UCA 73-10c-2(12).  In addition to other rules identified in
R317-101 which may apply, the following particular rules apply
to storm water project loans:

A.  Loans will only be made to political subdivisions of the
state.

B.  The interest rate charged on storm water project loans
will be equal to 60% of the interest rate on a 30-year U.S.
Treasury bill.

C.  Storm water project loans will be made twice per year.
Projects will be prioritized so that the limited funds which are
available are allocated first to the highest priority projects in
accordance with R317-100-3 and 4, Utah State Project Priority
System for the Utah Wastewater Project Assistance Program.

D.  Storm water projects are eligible for funding provided
a significant portion of the project is for the purpose of
improving water quality.

R317-101-9.  Planning Advance.
A.  A Planning Advance can only be made to a political

subdivision which demonstrates a financial hardship which
prevents the completion of project planning.

B.  A Planning Advance is made to a political subdivision
with the intent to provide interim financial assistance for project
planning until the long-term project financing can be secured.
Once the long-term project financing has been secured, the
Planning Advance must be expeditiously repaid the Board.

C.  The applicant must demonstrate that all funds necessary
to complete project planning will be available prior to
commencing the planning effort.  The Planning Advance will be
deposited with these other funds into a supervised escrow
account at the time the grant agreement between the applicant
and Board is executed.

D.  Failure on the part of the recipient of a Planning
Advance to implement the construction project may authorize
the Board to seek repayment of the Advance on such terms and
conditions as it may determine.

E.  The recipient of a Planning Advance must first receive
written approval for any cost increases or changes to the scope
of work.

R317-101-10.  Design Advance.
A.  A Design Advance can only be made to a political

subdivision which demonstrates a financial hardship which
prevents the completion of project design.

B.  A Design Advance is made to a political subdivision
with the intent to provide interim financial assistance for the
completion of the project design until the long-term project
financing can be secured.  Once the long-term project financing
has been secured, the Project Design Advance must be
expeditiously repaid to the Board.

C.  The applicant must demonstrate that all funds necessary
to complete the project design will be available prior to
commencing the design effort.  The Design Advance will be
deposited with these other funds into a supervised escrow
account at the time the grant agreement between the applicant
and Board is executed.

D.  Failure on the part of the recipient of a Design Advance
to implement the construction project may authorize the Board
to seek repayment of the Advance on such terms and conditions
as it may determine.

E.  The recipient of a Design Advance must first receive
written approval for any cost increases or changes to the scope
of work.

R317-101-11.  Credit Enhancement Agreements.
The Board will determine whether a project may receive all

or part of a loan, hardship grant, credit enhancement agreement
or interest buy-down agreement subject to the criteria in R317-
101-4.  To provide security for project obligations the Board
may agree to purchase project obligations of political
subdivisions or make loans to the political subdivisions to
prevent defaults in payments on project obligations.  The Board
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may also consider making loans to the political subdivisions to
pay the cost of obtaining letters of credit from various financial
institutions, municipal bond insurance, or other forms of
insurance or security for project obligations.  In addition, the
Board may consider other methods and assistance to political
subdivisions to properly enhance the marketability of or security
for project obligations.

R317-101-12.  Interest Buy-Down Agreement.
Interest buy-down agreements may consist of:
1.  A financing agreement between the Board and political

subdivision whereby a specified sum is loaned or granted to the
political subdivision to be placed in a trust account. The trust
account shall be used exclusively to reduce the cost of financing
for the project.

2.  A financing agreement between the Board and the
political subdivision whereby the proceeds of bonds purchased
by the Board is combined with proceeds from publicly issued
bonds to finance the project.  The rate of interest on bonds
purchased by the Board may carry an interest rate lower than the
interest rate on the publicly issued bonds, which when blended
together will provide a reduced annual debt service for the
project.

3.  Any other legal method of financing which reduces the
annual payment amount on locally issued bonds.  After credit
enhancement agreements have been evaluated by the Board and
it is determined that this method is not feasible or additional
assistance is required, interest buy-down agreements and loans
may be considered.  Once the level of financial assistance
required to make the project financially feasible is determined,
a cost effective evaluation of interest buy-down options and
loans must be completed.  The financing alternative chosen
should be the one most economically advantageous for the state
and the applicant.

R317-101-13.  Loans.
The Board may make loans to finance all or part of a

wastewater project only after credit enhancement agreements
and interest buy-down agreements have been evaluated and
found either unavailable or unreasonably expensive.  The
financing alternative chosen should be the one most
economically advantageous for the state and its political
subdivision.

R317-101-14.  Project Authorization.
A project may be "Authorized" for a loan, credit

enhancement agreement, interest buy-down agreement or
hardship grant in writing by the Board following submission and
favorable review of an application form, engineering report (if
required), financial capability assessment and Staff feasibility
report.  The engineering report must include the preparation of
a cost effective analysis of feasible project alternatives capable
of meeting State and Federal water quality and public health
requirements.  It shall include consideration of monetary costs
including the present worth or equivalent annual value of all
capital costs, operation, maintenance, and replacement costs.
The alternative selected must be the most economical means of
meeting applicable State and Federal effluent and water quality
or public health requirements over the useful life of the facility
while recognizing environmental and other nonmonetary
considerations.  If it is anticipated that a project will be a
candidate for financial assistance from the Board, the Staff
should be contacted, and the plan of study for the engineering
report (if required) should be approved before the planning is
initiated.

Once the application form, plan of study, engineering
report, and financial capability assessment are reviewed, the
staff will prepare a project feasibility report for the Board's
consideration in Authorizing a project.  The project feasibility

report will include a detailed evaluation of the project with
regard to the Board's funding priority criteria, and will contain
recommendations for the type of financial assistance which may
be extended (i.e., for a loan, credit enhancement agreement,
interest buy-down agreement or hardship grant).

Project Authorization is not a contractual commitment and
is conditioned upon the availability of funds at the time of loan
closing, or signing of the credit enhancement, interest buy-
down, or grant agreement and upon adherence to the project
schedule approved at that time.  If the project is not proceeding
according to the project schedule the Board may withdraw the
project Authorization so that projects which are ready to
proceed can obtain necessary funding.  Extensions to the project
schedule may be considered by the Board, but any extension
requested must be fully justified.

R317-101-15.  Financial Evaluations.
A.  The Board considers it a proper function to assist and

give direction to project applicants in obtaining funding from
such State, Federal or private financing sources as may be
available to achieve the most effective utilization of resources
in meeting the needs of the State.  This may also include joint
financing arrangements with several funding agencies to
complete a total project.

B.  Hardship Grants will be evidenced by a grant
agreement.

C.  Loans will be evidenced by the sale of any legal
instrument which meets the legal requirements of the Utah
Municipal Bond Act (Chapter 14, Title 11) to the Board.

D.  The Board will consider the financial feasibility and
cost effectiveness evaluation of the project in detail.  The
financial capability assessment must be completed as a basis for
the review. The Board will generally use these reports to
determine whether a project will be Authorized to receive a
loan, credit enhancement agreement, interest buy-down
agreement or hardship grant (Reference R317-101-5 through 9).
If a project is Authorized to receive a loan, the Board will
establish the portion of the construction cost to be included in
the loan and will set the terms for the loan.  The Board will
require the applicants to repay the loan as rapidly as is
reasonably consistent with the financial capability of the
applicant.  It is the Board's intent to avoid repayment schedules
which would exceed the design life of the project facilities.

E.  In order to support costs associated with the
administration of the loan program, the Board may charge a loan
origination fee.  A recipient may use loan proceeds to pay the
loan origination fee.  The loan origination fee shall be due at the
recipient's scheduled loan closing.

F.  The Board shall determine the date on which annual
repayment will be made.  In fixing this date, all possible
contingencies shall be considered, and the Board may allow the
system user one year of actual use of the project facilities before
the first repayment is required.

G.  The applicant shall furnish the Board with acceptable
evidence that the applicant is capable of paying its share of the
construction costs during the construction period.

H.  Loans and Interest Buy-Down Agreements Only - The
Board may require, as part of the loan or interest buy-down
agreement, that any local funds which are to be used in
financing the project be committed to construction prior to or
concurrent with the committal of State funds.

I.  The Board will not forgive the applicant of any payment
after the payment is due.

R317-101-16.  Committal of Funds and Approval of
Agreements.

After the Board has approved the plans and specifications
by the issuance of a Construction Permit/Plan Approval and has
received the appropriate legal documents and other items listed
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in the authorization letter, the project will be considered by the
Board for final approval.  The Board will determine whether the
project loan, interest buy-down agreement or grant agreement is
in proper order on the basis of the Board's authorization.  The
Executive Secretary may then close the loan, credit enhancement
or grant agreement if representations to the Board or other
aspects of the project have not changed significantly since the
Board's funding authorization, provided all conditions imposed
by the Board have been met.  If significant changes have
occurred, the Board will then review the project and, if satisfied,
will then commit funds, approve the signing of the contract,
credit enhancement agreement, interest buy-down or grant
agreement, and instruct the Executive Secretary to submit a copy
of the signed contract agreement to the Division of Finance.

R317-101-17.  Construction.
The Division of Water Quality staff may conduct

inspections and will report to the applicant.  Contract change
orders must be properly negotiated with the contractor and
approved in writing. Change orders in excess of $10,000 must
receive prior written approval by the Division of Water Quality
staff before execution.  Upon successful completion of the
project and recommendation of the applicant's engineer, the
applicant will request the Division of Water Quality to conduct
a final inspection.  When the project is complete to the
satisfaction of the applicant's engineer, the Division of Water
Quality staff and the applicant, written approval will be issued
by the Executive Secretary to commence using the project
facilities.

KEY:  wastewater, water quality, loans, sewage treatment
June 11, 2009 19-5
Notice of Continuation April 2, 2008
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R317.  Environmental Quality, Water Quality.
R317-401.  Graywater Systems.
R317-401-1.  General.

(a)  This rule shall apply to the construction, installation,
modification and repair of graywater systems for subsurface
landscape irrigation for single-family residences.

(b)  Nothing contained in this rule shall be construed to
prevent the permitting local health department from:

(i)  adopting stricter requirements than those contained
herein;

(ii)  prohibiting graywater systems; and
(iii)  assessment of fees for administration of graywater

systems.
(c)  Graywater shall not be:
(i)  applied above the land surface;
(ii)  applied to vegetable gardens except where graywater

is not likely to have direct contact with the edible part, whether
the fruit will be processed or not;

(iii)  allowed to surface; or
(iv)  discharged directly into or reach any storm sewer

system or any waters of the State.
(d)  It shall be unlawful for any person to construct, install

or modify, or cause to be constructed, installed or modified any
graywater system in a building or on a given lot without first
obtaining a permit to do such work from the local health
department.

(e)  The local health department may require the graywater
system in its jurisdiction, be placed under:

(i)  an umbrella of a management district for the purposes
of operation, maintenance and repairs,

(ii) a third-party operation, maintenance and repair contract
at the expense of the permittee with a requirement of notification
by the permittee and the contractor to the local health
department, of the termination of such services.

R317-401-2.  Definitions.
(a)  "Graywater" is untreated wastewater, which has not

come into contact with toilet waste. Graywater includes
wastewater from bathtubs, showers, bathroom washbasins,
clothes washing machines, laundry tubs, etc., and does not
include wastewater from kitchen sinks, photo lab sinks,
dishwashers, garage floor drains, or other hazardous chemicals.

(b)  Surfacing of graywater means the ponding, running off,
or other release of graywater to or from the land surface.

(c)  "The local health department" means a city-county or
multi-county local health department established under Title
26A, which has been given approval by the Utah Water Quality
Board to issue permits for graywater systems within its
jurisdiction.

(d)  "Bedroom" means any portion of a dwelling which is
so designed as to furnish the minimum isolation necessary for
use as a sleeping area.  It may include, but not limited to, a den,
study, sewing room, sleeping loft, or enclosed porch. Unfinished
basements shall be counted as a minimum of one additional
bedroom.

R317-401-3.  Administrative Requirements.
(a)  The local health department having jurisdiction must

obtain approval from the Utah Water Quality Board to
administer a graywater systems program, as outlined in this
section, before permitting graywater systems.

(b)  The local health department request for approval must
include a description of its plan to properly manage these
systems to protect public health. This plan must include:

(i)  Documentation of:
(1)  the adequacy of staff resources to manage the increased

work load;
(2)  the technical capability to administer the new systems

including any training plans which are needed;

(3)  the Local Board of Health and County Commission
support this request; and

(4)  the county's legal authority to implement and enforce
correction of malfunctioning systems and its commitment to
exercise this authority.

(ii)  An agreement to:
(1)  advise the owner of the system of the type of system,

and information concerning risk of failure, level of maintenance
required, financial liability for repair, modification or
replacement of a failed system and periodic monitoring
requirements;

(2)  advise the building permitting agency of the approved
graywater system on the property;

(3)  provide oversight of installed systems;
(4)  record the existence of the system on the deed of

ownership for that property;
(5)  issue a renewable operating permit at a frequency not

exceeding five years with inspection of the permitted systems
before renewal; or, inspect annually the greater of 20 per cent of
all installed system or the minimum of ten installed systems; and

(6)  maintain records of all installed systems, failures,
modifications, repairs and all inspections recording the
condition of the system at the time of inspection such as, but not
limited to, overflow, surfacing, ponding and nuisance.

R317-401-4.  Permitting or Approval Requirements.
(a)  Designer certified at Level 3, in accordance with the

requirements of R317-11, shall design the graywater systems.
(b)  The local health department may require the following

information with or in the plot plan before a permit is issued for
a graywater system:

(i)  plot plan drawn to scale, completely dimensioned,
showing lot lines and structures, direction and slope of the
ground, location of all present or proposed retaining walls,
drainage channels, water supply lines, wells, paved areas and
structures on the plot, other utilities, easements, number of
bedrooms and plumbing fixtures plan in each structure, location
of onsite wastewater system and replacement area of the onsite
wastewater system, or building sewer connecting to a public
sewer, and location of the proposed graywater system;

(ii)  a log of soil formations and identification of the
maximum anticipated ground water level as determined by the
minimum of one test hole, dug in close proximity, two feet
below the bottom of the subsurface irrigation field or drip
irrigation area together with a statement of types of soil based
on soil classification at the proposed site.  Soil and groundwater
evaluations will be conducted by professionals fulfilling the
requirements of R317-11;

(iii)  details of construction necessary to ensure compliance
with the requirements of this rule together with full description
of the complete installation including installation methods,
construction and materials, as required by the local health
department; and

(iv)  other pertinent information the local health
department may deem appropriate.

(c)  The installed graywater system shall be operated only
after receiving a written approval or an authorization from the
local health department after the local health department has
made the final construction inspection.

(d)  The local health department will require written
operation and maintenance procedures including checklists and
maintenance instructions from the designer.

(e)  No graywater system, or part thereof, shall be located
on any lot other than the lot which is the site of the building or
structure which discharges the graywater unless, when approved
by the local health department, a perpetual utility easement and
right-of-way is established on an adjacent or nearby lot.

(f)  Onsite wastewater systems existing or to be constructed
on a given lot shall comply with the requirements of R317-4 or
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more restrictive local requirements. The capacity of the onsite
wastewater system, including required future areas, shall not be
decreased by the existence or proposed installation of a
graywater system servicing a given lot.

(g)  No potable water connection will be made to the
graywater system without an air gap or a reduced pressure
principle backflow prevention assembly for cross connection
control, in accordance with R309-105.

(h)  When abandoning a graywater system,
(i)  the owner of the real property on which such system is

located shall render it safe by having the surge tank pumped out
only in a manner approved by the health department;

(ii)  the surge tank shall be filled completely with earth,
sand or gravel within 30 days;

(iii)  the surge tank may also be removed within 30 days, at
the owner's discretion;

(iv)  the approving local health department shall be notified
at least 30 days before the planned abandonment.

R317-401-5.  Design of Graywater Systems.
(a)  The basis of design for a graywater system shall be as

follows:

TABLE 1
Basis of Design

Number of Bedrooms                   Flow, gallons per day
Minimum two bedrooms                          120
Three bedrooms                                160
Each additional bedroom                        40

(b)  No graywater system or part thereof shall be located at
any point having less than the minimum distances indicated as
follows:

TABLE 2
Separation Distances

Minimum Horizontal              Surge Tank    Subsurface or
Distance (in feet) From                       Drip  Irriga-
                                              tion Field

Buildings or Structures (1)         5 feet (2)      2 feet
Property line adjoining private
  property                          5 feet          5 feet
Public Drinking Water Sources (3)     (4)             (4)
Non-public Drinking Water
  Sources
  Protected (grouted)source        50 feet        100 feet
  Unprotected (ungrouted)source    50 feet(5)     200 feet(5)
Streams, ditches and lakes (3)     25 feet        100 feet(6)
Seepage pits                        5 feet         10 feet
Absorption System and
  replacement area                  5 feet         10 feet
Septic tank                         none            5 feet
Culinary water supply line         10 feet         10 feet(7)

Footnotes:
(1)  Including porches and steps, whether covered or
uncovered, but does not include carports, covered walks,
driveways and similar structures.
(2)  For above ground tanks the local health department may
allow less than five feet separation.
(3)  As defined in R309
(4)  Recommended separation distances will comply with the
Source Water Protection requirements R309-600 and 605.
(5) Recommended separation distance may increase at the
discretion of the local health department for adequate public
health protection.
(6)  Lining or enclosing watercourse or location above
irrigation area may justify reduced separation at the
discretion of the local health department.
(7)  For parallel construction or for crossing requires an
approval of the local health department.

(c)  Surge Tank
(i)  Plans for surge tanks shall include dimensions,

structural, bracing and connection details, and a certification of
structural suitability for the intended installation from the
manufacturer.

(ii) Surge tanks shall be:
(A)  at least 250 gallons in volumetric capacity to provide

settling of solids, accumulation of sludge and scum unless
justified with a mass balance of inflow and outflow and type of
distribution for irrigation;

(B)  vented to the surface with a locking, gasketed access
opening, or approved equivalent, to allow for inspection and
cleaning;

(C)  constructed of structurally durable materials to
withstand all expected physical forces, and not subject to
excessive corrosion or decay;

(D)  watertight;
(E)  anchored against overturning;
(F)  installed below ground on dry, level, well compacted

soil; in a dry well on compacted soil; or above ground on a
level, four-inch thick concrete slab;

(G)  Permanently marked showing the rated capacity, and
"GRAYWATER IRRIGATION SYSTEM, DANGER -
UNSAFE WATER" on the unit;

(H)  provided with an overflow pipe:
(I)  of diameter at least equal to that of the inlet pipe

diameter;
(II)  connected permanently to sanitary sewer or to septic

tank; and
(III)  equipped with a check valve, not a shut-off valve - to

prevent backflow from sewer or septic tank.
(I)  provided with a drain pipe of diameter at least equal to

that of the inlet pipe diameter;
(J)  provided with a vent pipe in conformance with the

requirements of the International Plumbing Code; and
(K)  provided with unions and fittings for all piping in

conformance with the requirements of the International
Plumbing Code.

(d)  Valves and Piping
(i)  Graywater piping discharging into a surge tank or

having a direct connection to a sanitary drain or sewer piping
shall be downstream of an approved water seal type trap(s) If no
such trap(s) exists, an approved vented running trap shall be
installed upstream of the connection to protect the building from
any possible waste or sewer gases.

(ii)  Vents and venting shall meet the requirements of the
International Plumbing Code.

(iii)  All graywater piping shall be marked or shall have a
continuous tape marked with the words: DANGER - UNSAFE
WATER.

(iv)  All valves, including the three-way valve, shall be
readily accessible.

(v)  The design shall include necessary types of valves for
isolation storage tank, irrigation zones and connection to a
sanitary sewer or an onsite wastewater system.

R317-401-6.  Irrigation Fields.
(a)  Each irrigation zone shall have a minimum effective

irrigation area for the type of soil and absorption characteristics.
(b)  The area of the irrigation field shall be equal to the

aggregate length of the perforated pipe sections within the
irrigation zone times the width of the proposed trench. The
required square footage shall be determined as follows:

TABLE 3
Subsurface Irrigation Field Design

Soil Characteristics     Subsurface Irrigation Field area
                         Loading, gallons of graywater per
                         day per square foot

Coarse Sand or gravel                 5
Fine Sand                             4
Sandy Loam                            2.5
Sandy Clay                            1.6
Clay with considerable
sand or gravel                        1.1
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Clay with sand or gravel              0.8

TABLE 4
Drip Irrigation System Design

Soil Characteristics     Drip Irrigation System
                         Maximum    Minimum
                         emitter    number of
                         discharge, emitters
                                    per gallon
                         gallons    per day of
                         per day    graywater

Coarse Sand or gravel       1.8         0.6
Fine Sand                   1.4         0.7
Sandy Loam                  1.2         0.9
Sandy Clay                  0.9         1.1
Clay with considerable
sand or gravel              0.6         1.6
Clay with sand or gravel    0.5         2.0

(c)  No irrigation point shall be within two vertical feet of
the maximum groundwater table. The applicant shall supply
evidence of ground water depth to the satisfaction of the local
health department.

(d)  Subsurface drip irrigation system.
(i)  Minimum 140 mesh (115 micron) filter with a capacity

of 25 gallons per minute, or equivalent filtration, sized
appropriately to maintain the filtration rate, shall be used.

(ii)  The filter backwash and flush discharge shall be
captured, contained and disposed of to the sewer system, septic
tank, or, with approval of the local health department, in a dry
well sized to accept all the backwash and flush discharge water.
Filter backwash water and flush water shall not be used for any
purpose. Sanitary procedures shall be followed when handling
filter backwash and flush discharge of graywater.

(iii)  Emitters recommended by the manufacture shall be
resistant to root intrusion, and suitable for subsurface and
graywater use.

(iv)  Each irrigation zone shall be designed to include no
less than the number of emitters specified in this rule.

(v)  Minimum spacing between emitters should be 14
inches in any direction, or as recommended by the manufacturer.

(vi)  The system design shall provide user controls, such as
valves, switches, timers, and other controllers as appropriate, to
rotate the distribution of graywater between irrigation zones.

(vii)  All drip irrigation supply lines shall be:
(A)  polyethylene tubing or PVC class 200 pipe or better

and schedule 40 fittings;
(B)  With solvent-cemented joints, inspected and pressure

tested at 40 pounds per square inch and shown to be drip tight
for five minutes, before burial; and

(C)  buried at a minimum depth of six inches. Drip feeder
lines can be polyethylene or flexible PVC tubing and shall be
covered to a minimum depth of six inches.

(viii)  Where pressure at the discharge side of the pump
exceeds 20 pounds per square inch, a pressure-reducing valve
able to maintain downstream pressure no greater than 20 pounds
per square inch shall be installed downstream from the pump
and before any emission device.

(ix)  Each irrigation zone shall include a flush valve/anti-
siphon valve to prevent back siphonage of water and soil.

(e)  Subsurface Irrigation Field
(i)  Perforated sections shall be a minimum three-inch

diameter and shall be constructed of perforated high-density
polyethylene pipe, perforated ABS pipe, perforated PVC pipe,
or other approved materials, provided that sufficient openings
are available for distribution of the graywater in the trench area.
Material, construction and perforation of the piping shall be in
compliance with the requirements of the International Plumbing
Code.

(ii)  Clean stone, gravel, or similar filter material acceptable
to the local health department, and varying in size from 3/4 inch

to 2 1/2 inches, shall be placed in the trench to the depth and
grade required by this section. Perforated sections shall be laid
on the filter material. The perforated sections shall then be
covered with filter material to the minimum depth required by
this section. The filter material shall then be covered with
landscape filter fabric or similar porous material to prevent
closure of voids with earth backfill.

(iii)  No earth backfill shall be placed over the filter
material cover until after inspection and approval of the local
health department.

(iv)  Subsurface Irrigation fields shall be constructed as
follows:

TABLE 5
Subsurface Irrigation Field Construction Details

Description                              Minimum    Maximum
Number of drain lines
 per subsurface irrigation zone            one          ---
Length of each perforated line, feet       ---          100
Bottom width of trench, inches              6            18
Total depth of trench, inches              12           ---
Spacing of lines, center to center, feet    4           ---
Depth of earth cover
 on top of gravel, inches                   4           ---
Depth of filter material
 cover over lines, inches                   2           ---
Depth of filter material
 beneath lines, inches                      3           ---
Grade of perforated lines,
 Inches per 100 feet                      Level           4

(f)  Construction, Inspection and Testing
(i)  Installation shall conform to the equipment and

installation methods described in the approved plans.
(ii)  The manufacturer of all system components shall be

properly identified.
(iii)  Surge tanks shall be filled with water to the overflow

line prior to and during construction inspection. All seams and
joints shall be left exposed and the tank shall remain watertight.

(iv)  The irrigation field shall be installed in the area which
has soils similar to the soils which have been evaluated, and has
absorption rate corresponding to the given soil classification.

(v)  A graywater stub-out may be allowed for future
construction, provided it is capped prior to the connection to the
installed irrigation lines and landscaping. Stub-out shall be
permanently marked: GRAYWATER STUB-OUT, DANGER
UNSAFE WATER.

(vi)  A flow test shall be performed throughout the system,
from surge tank to the point of graywater irrigation. All lines
and components shall be watertight.

KEY:  wastewater, graywater, drip irrigation
July 2, 2004 19-5
Notice of Continuation July 1, 2009
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R380.  Health, Administration.
R380-25.  Submission of Data Through an Electronic Data
Interchange.
R380-25-1.  Purpose and Authority.

This rule provides for the submission of information to the
Department of Health through an electronic data interchange
(EDI).  Subsections 26-1-30(2)(d), 26-1-30(2)(e), 26-1-30(2)(f),
26-1-30(2)(g), 26-1-30(2)(p), and 26-1-30(2)(w); Sections 26-3-
5; and 26-3-6 authorize this rule.

R380-25-2.  Definitions.
These definitions apply to the rule:
(1)  "Health data" as defined in Subsection 26-3-1(2).
(2)  "Electronic data interchange" means an entity that

receives billing, claim, or other electronically transmissible
information from a data supplier and transmits it to another
party.

(3)  "Data supplier" as defined in Section 26-33a-102(3).

R380-25-3.  Confidentiality.
(1)  Health data received by the Department of Health is

confidential and protected as provided in Title 26, Chapter 3.
(2)  The Department of Health shall not store or use any

information it receives from an EDI that the Department is not
authorized to collect by statute, rule or agreement with a data
supplier.

(3)  An EDI that receives and forwards health data or other
information to the Department of Health on behalf of a data
supplier without inspecting the contents of the information does
not violate patient confidentiality or individual privacy rights.

R380-25-4.  Required Forwarding.
An EDI that is instructed by a data supplier to forward

information to the Department of Health must do so as
instructed.

KEY:  health, electronic data interchange
July 1, 1999 26-1-30(2)(d)
Notice of Continuation June 22, 2009 26-1-30(2)(e)

26-1-30(2)(f)
26-1-30(2)(g)
26-1-30(2)(p)
26-1-30(2)(w)

26-3-5
26-3-6
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R382.  Health, Children's Health Insurance Program.
R382-10.  Eligibility.
R382-10-1.  Authority.

This rule sets forth the eligibility requirements for coverage
under the Children's Health Insurance Program (CHIP).  It is
authorized by Title 26, Chapter 40.

R382-10-2.  Definitions.
(1)  The Department adopts the definitions found in

Sections 2110(b) and (c) of the Social Security Act as enacted
by Pub. L. No. 105-33 which is incorporated by reference in this
rule.

(2)  "Agency" means any local office or outreach location
of either the Department of Health or Department of Workforce
Services that accepts and processes applications for CHIP.

(3)  "Applicant" means a child on whose behalf an
application has been made for benefits under the Children's
Health Insurance Program, but who is not an enrollee.

(4)  "Best estimate" means the Department's determination
of a household's income for the upcoming eligibility period,
based on past and current circumstances and anticipated future
changes.

(5)  "Children's Health Insurance Program" or "CHIP"
means the program for benefits under the Utah Children's Health
Insurance Act, Title 26, Chapter 40.

(6)  "Department" means the Utah Department of Health.
(7)  "Employer-sponsored health plan" means health

insurance that meets the requirements of R414-320-2(8) (a) (b)
(c) (d) and (e).

(8)  "Income averaging" means a process of using a history
of past or current income and averaging it over a determined
period of time that is representative of future income.

(9)  "Income anticipating" means a process of using current
facts regarding rate of pay, number of working hours, and
expected changes to anticipate future income.

(10)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(11)  "Local office" means any office location, outreach
location, or telephone location where an individual may apply
for medical assistance.

(12)  "Quarterly Premium" means a payment that enrollees
must pay every three months to receive coverage under CHIP.

(13)  "Renewal month" means the last month of the
eligibility period for an enrollee.

(14)  "Utah's Premium Partnership for Health Insurance" or
"UPP" means the program described in R414-320.

(15)  "Verifications" means the proofs needed to decide if
a child meets the eligibility criteria to be enrolled in the
program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the
eligibility of a child.

R382-10-3.  Actions on Behalf of a Minor.
(1)  A parent or an adult who has assumed responsibility

for the care or supervision of a child may apply for CHIP
enrollment, provide information required by this rule, or
otherwise act on behalf of a child in all respects under the
statutes and rules governing the CHIP program.

(a)  The child, if 18 years old or an emancipated minor, the
child's parent or legal guardian must indicate in writing to the
Department who is authorized as the child's representative.

(b)  The Department may designate an authorized
representative if the child needs a representative but is unable to
make a choice either in writing or orally in the presence of a
witness.

(2)  Where the statutes or rules governing the CHIP

program require a child to take an action, the parent or adult
who has assumed responsibility for the care or supervision of
the child is responsible to take the action on behalf of the child.
If the parent or adult who has assumed responsibility for the
care or supervision of the child fails to take an action, the failure
is attributable as the child's failure to take the action.

(3)  Notice to the parent or adult who has assumed
responsibility for the care or supervision of the child is notice to
the child.

R382-10-4.  Applicant and Enrollee Rights and
Responsibilities.

(1)  A parent or an adult who has assumed responsibility
for the care or supervision of a child may apply or reapply for
Children's Health Insurance Program benefits on behalf of a
child.  An emancipated child or an 18 year old child may apply
on his own behalf.

(2)  The applicant must provide verifications to establish
the eligibility of the child, including information about the
parents.

(3)  Anyone may look at the eligibility policy manuals
located at any local office, except at outreach or telephone
locations.

(4)  The parent or other individual who arranged for
medical services on behalf of the child shall repay the
Department for services paid for by the Department under this
program if the child is determined not to be eligible for CHIP.

(5)  The parent(s) or child, or other responsible person
acting on behalf of a child must report certain changes to the
local office within ten days of the day the change becomes
known.  Some examples of reportable changes include:

(a)  An enrollee begins to receive coverage under a group
health plan or other health insurance coverage.

(b)  An enrollee begins to have access to coverage under a
group health plan or other health insurance coverage.

(c)  An enrollee leaves the household or dies.
(d)  An enrollee or the household moves out of state.
(e)  Change of address of an enrollee or the household.
(f)  An enrollee enters a public institution or an institution

for mental diseases.
(6)  Applicants and enrollees have the right to be notified

about actions the agency takes regarding their eligibility or
continued eligibility, the reason the action was taken, and the
right to request an agency conference or agency action.

R382-10-5.  Verification and Information Exchange.
(1)  The applicant and enrollee upon renewal must provide

verification of eligibility factors as requested by the agency.
(a)  The agency will provide the enrollee a written request

of the needed verifications.
(b)  The enrollee has at least 10 calendar days from the date

the agency gives or mails the verification request to the enrollee
to provide verifications.

(c)  The due date for returning verifications, forms or
information requested by the agency is the close of business on
the date the agency sets as the due date in a written request to
the enrollee, but not less than 10 calendar days from the date
such request is given to or mailed to the enrollee.

(d)  The agency allows additional time to provide
verifications if the enrollee requests additional time by the due
date.  The agency will set a new due date that is at least 10
calendar days from the date the enrollee asks for more time to
provide the verifications or forms.

(e)  If an enrollee has not provided required verifications
by the due date, and has not contacted the agency to ask for
more time to provide verifications, agency denies the
application, renewal, or ends eligibility.

(2)  The Department may release information concerning
applicants and enrollees and their households to other state and
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federal agencies to determine eligibility for other public
assistance programs.

(3)  The Department must release information to the Title
IV-D agency and Social Security Administration to determine
benefits.

(4)  The Department may verify information by exchanging
information with other public agencies as described in 42 CFR
435.945, 435.948, 435.952, 435.955, and 435.960.

R382-10-6.  Citizenship and Alienage.
(1)  To be eligible to enroll in the program, a child must be

a citizen of the United States or a qualified alien as defined in
Pub. L. No. 104-193(401) through (403), (411), (412), (421)
through (423), (431), and (435), and amended by Pub. L. No.
105-33(5302)(b) and (c), (5303), (5305)(b), (5306), (5562),
(5563), and (5571).

(2)  Hmong or Highland Lao veterans who fought on behalf
of the Armed Forces of the United States during the Vietnam
conflict and who are lawfully admitted to the United States for
permanent residence, and their family members who are also
qualified aliens, may be eligible to enroll in the program
regardless of their date of entry into the United States.

(3)  One adult household member must declare the
citizenship or alien status of all applicants in the household.
The applicant must provide verification of his citizenship or
alien status.

(4)  A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), admitted into the United States prior to
August 22, 1996, may enroll in the program.

(5)  A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), newly admitted into the United States on or
after August 22, 1996, may enroll in the program after five years
have passed from his date of entry into the United States.

R382-10-7.  Utah Residence.
(1)  A child must be a Utah resident to be eligible to enroll

in the program.
(2)  An American Indian child in a boarding school is a

resident of the state where his parents reside.  A child in a
school for the deaf and blind is a resident of the state where his
parents reside.

(3)  A child is a resident of the state if he is temporarily
absent from Utah due to employment, schooling, vacation,
medical treatment, or military service.

(4)  The child need not reside in a home with a permanent
location or fixed address.

R382-10-8.  Residents of Institutions.
(1)  Residents of institutions described in Section

2110(b)(2)(A) of the Social Security Act as enacted by Pub. L.
No. 105-33 are not eligible for the program.

(2)  A child under the age of 18 is not a resident of an
institution if he is living temporarily in the institution while
arrangements are being made for other placement.

(3)  A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R382-10-9.  Social Security Numbers.
(1)  The Department may request applicants to provide the

correct Social Security Number (SSN) or proof of application
for a SSN for each household member at the time of application
for the program.

(2)  A child may not be denied CHIP enrollment for failure
to provide a SSN.

R382-10-10.  Creditable Health Coverage.
(1)  To be eligible for enrollment in the program, a child

must meet the requirements of Sections 2110(b)(1)(C) and
(2)(B) of the Social Security Act as enacted by Pub. L. No. 105-
33.

(2)  A child who is covered under a group health plan or
other health insurance that provides coverage in Utah, including
coverage under a parent's or legal guardian's employer, as
defined by the Health Insurance Portability and Accountability
Act of 1996 (HIPAA), is not eligible for CHIP assistance.

(3)  A child who is covered under health insurance that
does not provide coverage in the State of Utah is eligible for
enrollment.

(4)  A child who is covered under a group health plan or
other health coverage but has reached the lifetime maximum
coverage under that plan is eligible for enrollment.

(5)  A child who has access to health insurance coverage,
where the cost to enroll the child in the least expensive plan
offered by the employer is less than 5% of the household's gross
annual income, is not eligible for CHIP.  The child is considered
to have access to coverage even if the employer offers coverage
only during an open enrollment period.

(6)  A child who has access to an employer-sponsored
health plan where the least expensive plan is equal to or greater
than 5% of the household's gross annual income, and the
employer offers an employer-sponsored health plan that meets
the requirements of R414-320-2 (8) (a), (b), (c), (d) and (e), may
choose to enroll in the employer-sponsored health plan and
receive reimbursement through the UPP program or may choose
to enroll in the CHIP program.

(a)  If the employer-sponsored health plan does not include
dental benefits, the child may enroll in CHIP dental benefits.

(b)  A child who chooses to enroll in the UPP program may
switch to CHIP coverage at any time.

(7)  The Department shall deny eligibility if the applicant
or a custodial parent has voluntarily terminated health insurance
that provides coverage in Utah in the 90 days prior to the
application date for enrollment under CHIP.  An applicant or
applicant's parent(s) who voluntarily terminates coverage under
a COBRA plan or under the Health Insurance Pool (HIP), or
who is involuntarily terminated from an employer's plan is
eligible for CHIP without a 90 day waiting period.

(8)  A child with creditable health coverage operated or
financed by the Indian Health Services is not excluded from
enrolling in the program.

(9)  An applicant must report at application and renewal
whether any of the children in the household for whom
enrollment is being requested has access to or is covered by a
group health plan, other health insurance coverage, or a state
employee's health benefits plan.

(10)  The Department shall deny an application or renewal
if the enrollee fails to respond to questions about health
insurance coverage for children the household seeks to enroll or
renew in the program.

R382-10-11.  Household Composition.
(1)  The following individuals who reside together must be

included in the household for purposes of determining the
household size and whose income will be counted, whether or
not the individual is eligible to enroll in the program:

(a)  A child who meets the CHIP age requirement and who
does not have access to and is not covered by a group health
plan or other health insurance;

(b)  Siblings, half-siblings, adopted siblings, and step-
siblings of the child who meets the CHIP age requirement if
these individuals also meet the CHIP age requirement;

(c)  Parents and stepparents of any child who is included in
the household size;

(d)  Children of any child included in the household size;
(e)  The spouse of any child who is included in the

household size; and
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(f)  Unborn children of anyone included in the household
size.

(g)  Children of a former spouse when a divorce has been
finalized.

(2)  Any individual described in Subsection (1) of this
Section who is temporarily absent solely by reason of
employment, school, training, military service, or medical
treatment, or who will return home to live within 30 days from
the date of application, is part of the household.

(3)  A household member described in Subsection (1) of
this Section who does not qualify to enroll in the CHIP program
due to his alien status is included in the household size and his
income is counted as household income.

R382-10-12.  Age Requirement.
(1)  A child must be under 19 years of age to enroll in the

program.
(2)  The month in which a child's 19th birthday occurs is

the last month of eligibility for CHIP enrollment.

R382-10-13.  Income Provisions.
To be eligible to enroll in the Children's Health Insurance

Program, gross household income must be equal to or less than
200% of the federal non-farm poverty guideline for a household
of equal size.  All gross income, earned and unearned, received
by the parents and stepparents of any child who is included in
the household size, is counted toward household income, unless
this section specifically describes a different treatment of the
income.

(1)  The Department does not count as income any
payments from sources that federal law specifically prohibit
from being counted as income to determine eligibility for
federally-funded programs.

(2)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(3)  Payments received from the Family Employment
Program, General Assistance, or refugee cash assistance or
adoption support services as authorized under Title 35A,
Chapter 3 is countable income.

(4)  Rental income is countable income.  The following
expenses can be deducted:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property;

(c)  utility costs only if they are paid by the owner; and
(d)  interest only on a loan or mortgage secured by the

rental property.
(5)  Deposits to joint checking or savings accounts are

countable income, even if the deposits are made by a non-
household member.  An applicant or enrollee who disputes
household ownership of deposits to joint checking or savings
accounts shall be given an opportunity to prove that the deposits
do not represent income to the household.  Funds that are
successfully disputed are not countable income.

(6)  Cash contributions made by non-household members
are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(7)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
eligibility period.

(8)  In-kind income, which is goods or services provided to
the individual from a non-household member and which is not
in the form of cash, for which the individual performed a service
or is provided as part of the individual's wages is counted as
income.  In-kind income for which the individual did not
perform a service or did not work to receive is not counted as
income.

(9)  SSI and State Supplemental Payments are countable
income.

(10)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(11)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(12)  Child Care Assistance under Title XX is not
countable income.

(13)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the
Department are not countable income.

(14)  Needs-based Veteran's pensions are not counted as
income.  If the income is not needs-based, only the portion of a
Veteran's Administration check to which the individual is
legally entitled is countable income.

(15)  Income of a child is excluded if the child is not the
head of a household.

(16)  Educational income such as educational loans, grants,
scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(17)  Reimbursements for expenses incurred by an
individual are not countable income.

(18)  Any payments made to an individual because of his
status as a victim of Nazi persecution as defined in Pub. L. No.
103-286 are not countable income, including payments made by
the Federal Republic of Germany, Austrian Social Insurance
payments, and Netherlands WUV payments.

(19)  Victim's Compensation payments as defined in Pub.
L. No. 101-508 are not countable income.

(20)  Disaster relief funds received if a catastrophe has
been declared a major disaster by the President of the United
States as defined in Pub. L. No. 103-286 are not countable
income.

(21)  Income of an alien's sponsor or the sponsor's spouse
is not countable income.

(22)  If the household expects to receive less than $500 per
year in taxable interest and dividend income, then they are not
countable income.

(23)  Income paid by the U.S. Census Bureau to a
temporary census taker to prepare for and conduct the census is
not countable income.

(24)  The additional $25 a week payment to unemployment
insurance recipients provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111-5, 123 Stat. 115, which an individual may receive from
March 2009 through June 2010 is not countable income.

(25)  The one-time economic recovery payments received
by individuals receiving social security, supplemental security
income, railroad retirement, or veteran's benefits under the
provisions of Section 2201 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115,
and refunds received under the provisions of Section 2202 of
the American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111-5, 123 Stat. 115, for certain government retirees are not
countable income.

(26)  The Consolidated Omnibus Reconciliation Act
(COBRA) premium subsidy provided under Section 3001 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No.111-5, 123 Stat. 115, is not countable income.

(27)  The making work pay credit provided under Section
1001 of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111-5, 123 Stat. 115, is not countable income.

R382-10-14.  Budgeting.
The following section describes methods that the



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 111

Department will use to determine the household's countable
monthly or annual income.

(1)  The gross income for parents and stepparents of any
child included in the household size is counted to determine a
child's eligibility, unless the income is excluded under this rule.
Only expenses that are required to make an income available to
the individual are deducted from the gross income.  No other
deductions are allowed.

(2)  The Department shall determine monthly income by
taking into account the months of pay where an individual
receives a fifth paycheck when paid weekly, or a third paycheck
when paid every other week.  The Department shall multiply the
weekly amount by 4.3 to obtain a monthly amount.  The
Department shall multiply income paid bi-weekly by 2.15 to
obtain a monthly amount.

(3)  The Department shall determine a child's eligibility and
cost-sharing requirements prospectively for the upcoming
eligibility period at the time of application and at each renewal
for continuing eligibility.  The Department shall determine
prospective eligibility by using the best estimate of the
household's average monthly income that is expected to be
received or made available to the household during the
upcoming eligibility period.  The Department shall prorate
income that is received less often than monthly over the
eligibility period to determine an average monthly income.  The
Department may request prior years' tax returns as well as
current income information to determine a household's income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the eligibility period, or an annual amount that is prorated over
the eligibility period.  Different methods may be used for
different types of income received in the same household.

(5)  The Department shall determine farm and self-
employment income by using the individual's recent tax return
forms.  If tax returns are not available, or are not reflective of
the individual's current farm or self-employment income, the
Department may request income information from a recent time
period during which the individual had farm or self-employment
income.  The Department deducts 40% of the gross income as
a deduction for business expenses to determine the countable
income of the individual.  For individuals who have business
expenses greater than 40%, the Department may exclude more
than 40% if the individual can demonstrate that the actual
expenses are greater than 40%.  The Department deducts the
same expenses from gross income that the Internal Revenue
Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and in particular for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

R382-10-15.  Assets.
An asset test is not required for CHIP eligibility.

R382-10-16.  Application and Renewal.
The application is the initial request from an applicant for

CHIP enrollment for a child.  The application process includes
gathering information and verifications to determine the child's
eligibility for enrollment in the program.  Renewal is the process
of gathering information and verifications on a periodic basis to
determine continued eligibility of an enrollee.

(1)  The applicant must complete and sign a written
application to become enrolled in the program.

(2)  The Department accepts any Department-approved
application form for medical assistance programs offered by the

state as an application for CHIP enrollment.
(3)  Individuals may apply for enrollment in person,

through the mail, by fax, or online.
(4)  The Department may interview applicants, the

applicant's parents, and any adult who has assumed
responsibility for the care or supervision of the child to assist in
determining eligibility.

(5)  If eligibility for CHIP enrollment ends, the Department
shall review the case for eligibility under any other medical
assistance program without requiring a new application.  The
Department may request additional verification from the
household if there is insufficient information to make a
determination.

R382-10-17.  Eligibility Decisions.
(1)  The Department must determine eligibility for CHIP

within 30 days of the date of application.  If a decision can not
be made in 30 days because the applicant fails to take a required
action and requests additional time to complete the application
process, or if circumstances beyond the Department's control
delay the eligibility decision, the Department shall document the
reason for the delay in the case record.  The Department must
inform the applicant of the status of the application and the time
frame for completing the application process.

(2)  The Department may not use the time standard as a
waiting period before determining eligibility, or as a reason for
denying eligibility because the Department has not determined
eligibility within that time.

(3)  The Department shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  the applicant voluntarily withdrew the application and
the Department sent a notice to the applicant to confirm the
withdrawal;

(b)  the applicant died; or
(c)  the applicant can not be located or has not responded

to requests for information within the 30 day application period.
(4)  The Department must redetermine eligibility at least

every 12 months.
(5)  At application and renewal, the Department must

determine if any child applying for CHIP enrollment is eligible
for coverage under Medicaid.  A child who is eligible for
Medicaid coverage is not eligible for CHIP.  A child who must
meet a spend-down to receive Medicaid and chooses not to meet
the spenddown can be enrolled in CHIP.

R382-10-18.  Effective Date of Enrollment and Renewal.
(1)  The effective date of CHIP enrollment is the date a

completed and signed application is received at a local office by
the close of business on a business day.  This applies to paper
applications delivered in person or by mail, paper applications
sent via facsimile transmission, and electronic applications sent
via the internet.  If a local office receives an application after the
close of business on a business day, the effective date of CHIP
enrollment is the next business day.

(2)  The effective date of CHIP enrollment for applications
delivered to an outreach location is as follows:

(a)  If the application is delivered at a time when the
outreach staff is working at that location, the effective date of
enrollment is the date the outreach staff receives the application.

(b)  If the application is delivered on a non-business day or
at a time when the outreach office is closed, the effective date of
enrollment is the last business day that a staff person from the
state agency was available to receive or pick up applications
from the location.

(3)  The Department may allow a grace enrollment period
beginning no earlier than four days before the date a completed
and signed application is received by the Department.  The
Department shall not pay for any services received before the
effective enrollment date.
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(4)  For a family who has a child enrolled in CHIP and who
adds a newborn or adopted child, the effective date of
enrollment is the date of birth or adoption if the family requests
the coverage within 30 days of the birth or adoption.  If the
request is made more than 30 days after the birth or adoption,
enrollment in CHIP will be effective beginning the date of
report, except as otherwise provided in R382-10-18(1).

(5)  The effective date of enrollment for a renewal is the
first day of the month after the renewal month, if the renewal
process is completed by the end of the renewal month, or by the
last day of the month immediately following the renewal month,
and the child continues to be eligible.

(6)  If the renewal process is not completed by the end of
the renewal month, the case will be closed unless the enrollee
has good cause for not completing the renewal process on time.
Good cause includes a medical emergency, death of an
immediate family member, or natural disaster, or other similar
occurrence.

(7)  The Department may require an interview with the
parent, child, or adult who has assumed responsibility for the
care or supervision of a child, or other authorized representative
as part of the renewal process.

R382-10-19.  Enrollment Period.
(1)  The enrollment period begins with either the date of

application, or an earlier date as defined in R382-10-18, if the
applicant is determined eligible for CHIP enrollment.  Covered
services the child received on or after the effective date of
enrollment are payable by CHIP for a child who was eligible
upon application.

(2)  A child eligible for CHIP enrollment receives 12
months of coverage unless the child turns 19 years of age before
the end of the 12-month enrollment period, moves out of the
state, becomes eligible for Medicaid, begins to be covered under
a group health plan or other health insurance coverage, enters a
public institution, or does not pay his or her quarterly premium.
The month a child turns 19 years of age is the last month the
child is eligible for CHIP.

R382-10-20.  Quarterly Premiums.
(1)  Each family with children enrolled in the CHIP

program must pay a quarterly premium based on the countable
income of the family during the first month of the quarter.

(a)  A family whose countable income is equal to or less
than 100% of the federal poverty level or who are American
Indian pays no premium.

(b)  A family with countable income greater than 100% and
up to 150% of the federal poverty level must pay a quarterly
premium of $30.

(c)  A family with countable income greater than 150% and
up to 200% of the federal poverty level must pay a quarterly
premium of $75.

(2)  A family who does not pay its quarterly premium by
the premium due date will be terminated from CHIP and
assessed a $15 late fee.  Coverage may be reinstated when any
of the following events occur:

(a)  The family pays the premium and the late fee by the
last day of the month immediately following the termination;

(b)  The family's countable income decreased to below
100% of the federal poverty level prior to the first month of the
quarter.

(c)  The family's countable income decreases prior to the
first month of the quarter and the family owes a lower premium
amount.  The new premium must be paid within 30 days.

(3)  A family who was terminated from CHIP who
reapplies within one year of the termination date, must pay any
outstanding premiums and late fees before the children can be
re-enrolled.

R382-10-21.  Termination and Notice.
(1)  The Department shall notify an applicant or enrollee in

writing of the eligibility decision made on the application or at
renewal.

(2)  The Department shall notify an enrollee in writing ten
days before taking a proposed action adversely affecting the
enrollee's eligibility.

(3)  Notices under this section shall provide the following
information:

(a)  the action to be taken;
(b)  the reason for the action;
(c)  the regulations or policy that support the action;
(d)  the applicant's or enrollee's right to a hearing;
(e)  how an applicant or enrollee may request a hearing;

and
(f)  the applicant's or enrollee's right to represent himself,

or use legal counsel, a friend, relative, or other spokesperson.
(4)  The Department need not give ten-day notice of

termination if:
(a)  the child is deceased;
(b)  the child has moved out of state and is not expected to

return;
(c)  the child has entered a public institution; or
(d)  the child has enrolled in other health insurance

coverage, in which case eligibility ends the day before the new
coverage begins.

R382-10-22.  Case Closure or Withdrawal.
The Department shall terminate a child's enrollment upon

enrollee request or upon discovery that the child is no longer
eligible.  An applicant may withdraw an application for CHIP
benefits any time prior to approval of the application.

KEY:  children's health benefits
July 1, 2009 26-1-5
Notice of Continuation May 19, 2008 26-40
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1.  Utah Medicaid Program.
R414-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2)  The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2.  Definitions.
The following definitions are used throughout the rules of

the Division:
(1)  "Act" means the federal Social Security Act.
(2)  "Applicant" means any person who requests assistance

under the medical programs available through the Division.
(3)  "Categorically needy" means aged, blind or disabled

individuals or families and children:
(a)  who are otherwise eligible for Medicaid; and
(i)  who meet the financial eligibility requirements for

AFDC as in effect in the Utah State Plan on July 16, 1996; or
(ii)  who meet the financial eligibility requirements for SSI

or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii)  who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv)  is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v)  who is a child under age one born to a woman who was
receiving Medicaid on the date of the child's birth and the child
remains with the mother; or

(vi)  who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii)  who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii)  who is a child for whom an adoption assistance
agreement with the state is in effect.

(b)  whose categorical eligibility is protected by statute.
(4)  "Code of Federal Regulations" (CFR) means the

publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5)  "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6)  "CMS" means The Centers for Medicare and Medicaid
Services, a Federal agency within the U.S. Department of Health
and Human Services.  Programs for which CMS is responsible
include Medicare, Medicaid, and the State Children's Health
Insurance Program.

(7)  "Department" means the Department of Health.
(8)  "Director" means the director of the Division.
(9)  "Division" means the Division of Health Care

Financing within the Department.
(10)  "Emergency medical condition" means a medical

condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a)  placing the patient's health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(11)  "Emergency service" means immediate medical

attention and service performed to treat an emergency medical
condition.  Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of

diagnosis.
(12)  "Emergency Services Only Program" means a health

program designed to cover a specific range of emergency
services.

(13)  "Executive Director" means the executive director of
the Department.

(14)  "InterQual" means the McKesson InterQual Criteria,
a comprehensive, clinically based, patient focused medical
review criteria and system developed by McKesson
Corporation.

(15)  "Medicaid agency" means the Department of Health.
(16)  "Medical assistance program" or "Medicaid program"

means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18, UCA.

(17)  "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(18)  "Medically necessary service" means that:
(a)  it is reasonably calculated to prevent, diagnose, or cure

conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b)  there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(19)  "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(20)  "Prior authorization" means the required approval for
provision of a service that the provider must obtain from the
Department before providing the service.  Details for obtaining
prior authorization are found in Section I of the Utah Medicaid
Provider Manual.

(21)  "Provider" means any person, individual or
corporation, institution or organization, qualified to perform
services available under the Medicaid program and who has
entered into a written contract with the Medicaid program.

(22)  "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(23)  "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

R414-1-3.  Single State Agency.
The Utah Department of Health is the Single State Agency

designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.

R414-1-4.  Medical Assistance Unit.
Within the Utah Department of Health, the Division of

Health Care Financing has been designated as the medical
assistance unit.

R414-1-5.  Incorporations by Reference.
(1)  The Department adopts the Utah State Plan Under

Title XIX of the Social Security Act Medical Assistance
Program effective July 1, 2009.  It also incorporates by
reference State Plan Amendments that become effective no later
than July 1, 2009.

(2)  The Department adopts the Medical Supplies Manual
and List described in the Utah Medicaid Provider Manual,
Section 2, Medical Supplies, with its referenced attachment,
Medical Supplies List, July 1, 2009, as applied in Rule R414-
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70.
(3)  The Department adopts the Hospital Services Provider

Manual, effective July 1, 2009.

R414-1-6.  Services Available.
(1)  Medical or hospital services available under the

Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2)  The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a)  inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(b)  outpatient hospital services and rural health clinic
services;

(c)  other laboratory and x-ray services;
(d)  skilled nursing facility services, other than services in

an institution for mental diseases, for individuals 21 years of age
or older;

(e)  early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f)  family planning services and supplies for individuals of
child-bearing age;

(g)  physician's services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h)  podiatrist's services;
(i)  optometrist's services;
(j)  psychologist's services;
(k)  interpreter's services;
(l)  home health services:
(i)  intermittent or part-time nursing services provided by

a home health agency;
(ii)  home health aide services by a home health agency;

and
(iii)  medical supplies, equipment, and appliances suitable

for use in the home;
(m)  private duty nursing services for children under age

21;
(n)  clinic services;
(o)  dental services;
(p)  physical therapy and related services;
(q)  services for individuals with speech, hearing, and

language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r)  prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s)  other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in the
State Plan;

(t)  services for individuals age 65 or older in institutions
for mental diseases:

(i)  inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii)  skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iii)  intermediate care facility services for individuals age
65 or older in institutions for mental diseases;

(u)  intermediate care facility services, other than services
in an institution for mental diseases.  These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v)  inpatient psychiatric facility services for individuals

under 22 years of age;
(w)  nurse-midwife services;
(x)  family or pediatric nurse practitioner services;
(y)  hospice care in accordance with section 1905(o) of the

Social Security Act;
(z)  case management services in accordance with section

1905(a)(19) or section 1915(g) of the Social Security Act;
(aa)  extended services to pregnant women, pregnancy-

related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb)  ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and

(cc)  other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(i)  medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope
of practice as defined by state law;

(ii)  transportation services;
(iii)  skilled nursing facility services for patients under 21

years of age;
(iv)  emergency hospital services; and
(v)  personal care services in the recipient's home,

prescribed in a plan of treatment and provided by a qualified
person, under the supervision of a registered nurse.

(dd)  other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i)  it is medically necessary and more appropriate than any
Medicaid covered service; and

(ii)  it is more cost effective than any Medicaid covered
service.

R414-1-7.  Aliens.
(1)  Certain qualified aliens described in Title IV of Public

Law 104-193 may be eligible for the Medicaid program.  All
other aliens are prohibited from receiving non-emergency
services, as described in Section 1903(v) of the Social Security
Act, which is adopted and incorporated by reference.

(2)  Aliens who are prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed on their Medical Identification Cards, as noted
in R414-3A.

R414-1-8.  Statewide Basis.
The medical assistance program is state-administered and

operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9.  Medical Care Advisory Committee.
There is a Medical Care Advisory Committee that advises

the Medicaid agency director on health and medical care
services.  The committee is established in accordance with 42
CFR 431.12.

R414-1-10.  Discrimination Prohibited.
In accordance with Title VI of the Civil Rights Act of 1964

(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11.  Administrative Hearings.
The Medicaid agency has a system of administrative
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hearings for medical providers and dissatisfied applicants,
clients, and recipients that meets all the requirements of 42 CFR
Part 431, Subpart E.

R414-1-12.  Utilization Review.
(1)  Utilization review provides for review and evaluation

of the utilization of Medicaid services provided in acute care
general hospitals, and by members of the medical staff to
patients entitled to benefits under the Medicaid plan.

(2)  The Department shall conduct hospital utilization
review as outlined in the Superior Utilization Waiver state
implementation plan, November 1997 edition, which is
incorporated by reference in this rule.

(3)  The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization review
by use of InterQual Criteria, published by McKesson
Corporation, 2004 edition, McKesson Health Solutions LLC,
275 Grove Street, Suite 1-110, Newton, MA 02466-2273, which
is incorporated by reference in this rule, or by following other
criteria and protocols outlined in ATTACHMENT 4.19-A,
Section 180, of the Medicaid State Implementation Plan.  Level
of Care and Care Planning Criteria in effect at the time the
service was rendered.  This criteria is incorporated by reference
in this rule.  Other criteria and protocols outlined in
ATTACHMENT 4.19-A, Section 180 of the State Plan, are also
used to determine medical necessity and appropriateness of
inpatient admissions.

(4)  The standards in the InterQual Criteria shall not apply
to services that are:

(a)  excluded as a Medicaid benefit by rule or contract;
(b)  provided in an intensive physical rehabilitation center

as described in R414-2B; or
(c)  organ transplant services as described in R414-10A.
In these three exceptions, or where InterQual is silent, the

Medicaid agency shall approve or deny claims based upon
appropriate administrative rules or its own criteria as
incorporated in provider contracts that incorporate the Medicaid
Provider Manuals.

(5)  The Department may take remedial action as outlined
in ATTACHMENT 4.19-A, Section 180, of the Medicaid State
Implementation Plan for inappropriate services identified
through utilization review.

(6)  In accordance with 42 CFR 431, Subpart E, the
Utilization Review Committee shall send written notification of
remedial action to the provider.

R414-1-13.  Provider and Client Agreements.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14.  Utilization Control.
(1)  The Medicaid agency has implemented a statewide

program of surveillance and utilization control that safeguards
against unnecessary or inappropriate use of Medicaid services
available under the plan.  The plan also safeguards against
excess payments, assesses the quality of services, and provides
for control and utilization of inpatient services as outlined in the
Superior Utilization Waiver state implementation plan.  The
program meets the requirements of 42 CFR Part 456.

(2)  In order to control utilization, and in accordance with
42 CFR 440.230(d), services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program, are not a covered benefit.

(3)  Prior authorization is a utilization control process to
verify that the client is eligible to receive the service and that the
service is medically necessary.  Prior authorization requirements
are identified in Section I sub-section 9 of the Utah Medicaid
Provider Manual.  Additional prior authorization instructions
for specific types of providers is found in Section II of the
Medicaid Provider Manual.  All necessary medical record
documentation for prior approval must be submitted with the
request.  If the provider has not followed the prior authorization
instructions and obtained prior authorization for a service
identified in the Medicaid Provider Manual as requiring prior
authorization, the Department shall not reimburse for the
service.

(4)  The Medicaid agency may request records that support
provider claims for payment under programs funded through the
agency.  Such requests must be in writing and identify the
records to be reviewed.  Responses to requests must be returned
within 30 days of the date of the request.  Responses must
include the complete record of all services for which
reimbursement is claimed and all supporting services.  If there
is no response within the 30 day period, the agency will close
the record and will evaluate the payment based on the records
available.

(5)  If Medicaid pays for a service which is later
determined not to be a benefit of the Utah Medicaid program or
is not in compliance with state or federal policies and
regulations, Medicaid will make a written request for a refund
of the payment.  Unless appealed, the refund must be made to
Medicaid within 30 days of written notification.  An appeal of
this determination must be filed within 30 days of written
notification as specified in R410-14-6.

(6)  Reimbursement for services provided through the
Medicaid program must be verified by adequate records.  If
these services cannot be properly verified, or when a provider
refuses to provide or grant access to records, either the provider
must promptly refund to the state any payments received for the
undocumented services, or the state may elect to deduct an equal
amount from future reimbursements.  If the Department suspects
fraud, it may refer cases for which records are not provided to
the Medicaid Fraud Control Unit for additional investigation
and possible action.

R414-1-15.  Medicaid Fraud.
The Medicaid agency has established and will maintain

methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.

R414-1-16.  Confidentiality.
State statute, Title 63G, Chapter 2, and Section 26-1-17.5,

impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17.  Eligibility Determinations.
Determinations of eligibility for Medicaid under the plan

are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services.  There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
Services, and the Utah Department of Human Services.  The
agreement defines the relationships and respective
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responsibilities of the agencies.

R414-1-18.  Professional Standards Review Organization.
All other provisions of the State Plan shall be administered

by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19.  Timeliness in Eligibility Determinations.
The Medicaid agency shall adhere to all timeliness

requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests.  If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20.  Residency.
Medicaid is furnished to eligible individuals who are

residents of the State under 42 CFR 435.403.

R414-1-21.  Out-of-state Services.
Medicaid services shall be made available to eligible

residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22.  Retroactive Coverage.
Individuals are entitled to Medicaid services under the plan

during the 90 days preceding the month of application if they
were, or would have been, eligible at that time.

R414-1-23.  Freedom of Choice of Provider.
Unless an exception under 42 CFR 431.55 applies, any

individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24.  Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain
program manuals and other policy issuances that affect
recipients, providers, and the public.  These offices also
maintain the Medicaid agency's rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services.  These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25.  Billing Codes.
In submitting claims to the Department, every provider

shall use billing codes compliant with Health Insurance
Portability and Accountability Act of 1996 (HIPAA)
requirements as found in 45 CFR Part 162.

R414-1-26.  General Rule Format.
The following format is used generally throughout the rules

of the Division.  Section headings as indicated and the following
general definitions are for guidance only.  The section headings
are not part of the rule content itself.  In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that

authorize or require the rule.
(2)  Definitions.  Definitions that have special meaning to

the particular rule.
(3)  Client Eligibility.  Categories of Medicaid clients

eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client's
obtaining coverage such as age limitations or otherwise.

(4)  Program Access Requirements.  Conditions precedent
external to the client's obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5)  Service Coverage.  Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6)  Prior Authorization.  As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule.  However, prior
authorization must not be used as a substitute for regulatory
practice that should be in rule.

(7)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(5).

KEY:  Medicaid
July 1, 2009 26-1-5
Notice of Continuation April 16, 2007 26-18-1
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-14.  Home Health Services.
R414-14-1.  Introduction and Authority.

1.  Home health services are part-time intermittent health
care services that are based on medical necessity and provided
to eligible persons in their places of residence when the home is
the most appropriate and cost effective setting that is consistent
with the client's medical need.  The goals of home health care
are to minimize the effects of disability or pain; promote,
maintain, or protect health; and prevent premature or
inappropriate institutionalization.

2.  This rule is authorized under Utah Code 26-18-3 and
governs the services allowed under 42 CFR 440.70.

R414-14-2.  Definitions.
1.  "Home health agency" means a public agency or private

organization that is licensed by the Department as a home health
agency under the authority of Utah Code Title 26, Chapter 21,
and in accordance with Utah Administrative Code R432-700.
A home health agency is primarily engaged in providing skilled
nursing service and other therapeutic services.

2.  "Plan of Care" means a written plan developed
cooperatively by home health agency staff and the attending
physician.  The plan is designed to meet specific needs of an
individual, is based on orders written by the attending physician,
and is approved and periodically reviewed and updated by the
attending physician.

3.  "Prior authorization" means that degree of approval for
payment of services required to be obtained from Division of
Health Care Financing staff by a licensed provider before the
service is provided.

R414-14-3.  Client Eligibility Requirements.
Home health services are available to categorically eligible

and medically needy individuals.

R414-14-4.  Program Access Requirements.
1.  Home health service shall be provided only to an

individual who is under the care of a physician.  The attending
physician shall write the orders on which a plan of care is
established and certify the necessity for home health services.

2.  The home health agency may accept a recipient for
home health care only if there is a reasonable expectation that a
recipient's needs can be met adequately by the agency in the
recipient's place of residence.

3.  The attending physician and home health agency
personnel must review and sign a total plan of care shall as often
as the severity of the patient's condition requires, but at least
once every 60 days in accordance with 42 CFR 440.70.

4.  The home health agency must provide quality, cost-
effective care and a safe environment in the home through
registered or licensed practical nurses who have adequate
training, knowledge, judgement, and skill.

5.  Home health aide services may only be provided
pursuant to written instructions and under the supervision of a
registered nurse by a person selected and trained to assist with
routine care not requiring specialized nursing skills.

6.  Over the long term service period, the cost to provide
the required care and service in the patient's home must be no
greater than the cost to meet the client's medical needs in an
alternative setting.

7.  A home health agency may provide an initial assessment
visit without prior authorization to assess the patient's needs and
establish a plan of care.  After the initial visit, all home health
care and service must be based on prior authorization.

R414-14-5.  Service Coverage.
1.  Two levels of home health service are covered:  Skilled

Home Health Care and Supportive Maintenance Home Health
Care.

2.  Skilled nursing service encompasses the expert
application of nursing theory, practice and techniques by a
registered professional nurse to meet the needs of patients in
their place of residence through professional judgments, through
independently solving patient care problems, and through
application of standardized procedures and medically delegated
techniques.

3.  Home health aide service encompasses assistance with,
or direct provision of, routine care not requiring specialized
nursing skill.  The home health aide is closely supervised by a
registered, professional nurse to assure competent care.  The
aide works under written instructions and provides necessary
care for the patient.

4.  Supportive maintenance home health care serves those
patients who have a medical condition which has stabilized, but
who demonstrate continuing health problems requiring minimal
assistance, observation, teaching, or follow-up.  This assistance
can be provided by a certified home health agency through the
knowledge and skill of a licensed practical nurse (LPN) or a
home health aide with periodic supervision by a registered
nurse.  A physician continues to provide direction.

5.  IV therapy, enteral and parenteral nutrition therapy are
provided as a home health service either in conjunction with
skilled or maintenance care or as the only service to be
provided.  Specific policy is outlined in the medical supplies
program and all requirements of the home health program must
be met in relation to orders, plan of care, and 60 day review and
recertification.

6.  Physical therapy and speech pathology services are
occasionally indicated and approved for the patient needing
home health service.  Any therapy services offered by the home
health agency directly or under arrangement must be ordered by
a physician and provided by a qualified licensed therapist in
accordance with the plan of care.  Occupational therapy and
speech pathology services in the home are available only to
clients who are pregnant women or who are individuals eligible
under the Early and Periodic Screening, Diagnosis and
Treatment Program.

7.  Medical supplies utilized for home health service must
be suitable for use in the home in providing home health care,
consistent with physician orders, and approved as part of the
plan of care.

8.  Medical supplies provided by the home health agency
do not require prior approval, but are limited to:

(a)  supplies used during the initial visit to establish the
plan of care;

(b)  supplies that are consistent with the plan of care; and
(c)  non-durable medical equipment.
9.  Supportive maintenance home health care is limited in

time equal to one visit per day determined by care needs and
care giver participation.

10.  A registered nurse employed by an approved, certified
home health agency must supervise all home health services.
Nursing service and all approved therapy services must be
provided by the appropriate licensed professional.

11.  Only one home health provider (agency) may provide
service to a patient during any period of time.  However, a
subcontractor of a home health provider may provide service if
the original agency is the only provider that bills for services.
A second provider or agency requesting approval of service will
be denied.

12.  Home health care provided to a patient capable of self
care is not a covered Medicaid benefit.

13.  Personal care services, except as determined necessary
in providing skilled care, is not a covered home health benefit.

14.  Housekeeping or homemaking services are not covered
home health benefits.
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15.  Occupational therapy is not a covered Medicaid benefit
except for children covered under CHEC for medically
necessary service.

16.  Home health nursing service beyond the initial
evaluation visit requires prior authorization.

17.  All home health service beyond the initial visit,
including supplies and therapies, shall be in the plan of care that
the home health agency submits for prior authorization.  Prior
to providing the service, the home health agency must first
obtain approval for the level of skilled or maintenance service
based on the prior authorization request and a review of the plan
of care.  If level of service needs change, the home health
agency must submit a new prior authorization request.

18.  A home health agency may provide therapy services
only in accordance with medical necessity and after receiving
prior authorization.

R414-14-6.  Reimbursement for Services.
Reimbursement for home health services shall be provided

as documented in the Utah State Medicaid Plan,
ATTACHMENT 4.19-B.  The fee schedule was established after
examining usual and customary charges in the industry,
applying appropriate discounts, and relying on professional
judgment.

KEY:  Medicaid
July 1, 2009 26-1-5
Notice of Continuation October 6, 2004 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-21.  Physical and Occupational Therapy.
R414-21-1.  Introduction and Authority.

(1)  This rule governs physical and occupational therapy
services provided to Medicaid clients.  It implements the
provision of physical therapy and occupational therapy
evaluation and treatment as authorized by 42 CFR
440.110(a)(1)(2), 440.110(b)(1)(2), and 440.70(b)(4).

(2)  Physical and occupational therapy are optional services
for adults.

R414-21-2.  Eligibility Requirements.
Physical therapy and occupational therapy services are

available to categorically and medically needy individuals under
Medicaid when received from an independent occupational
therapist or an independent physical therapist including group
practices, rehabilitation centers, and hospitals.

R414-21-3.  Program Access Requirements.
(1)  Physical therapy may be provided only by a licensed

physical therapist.  The physical therapist may have a physical
therapy assistant or aide under the physical therapist's immediate
supervision provide the direct service so long as the physical
therapist is present in the area where the person supervised is
performing services and immediately available to assist the
person being supervised in the services being performed.

(2)  Occupational therapy may be provided only by a
licensed occupational therapist.  The occupational therapist may
have a occupational therapy assistant under the occupational
therapist's immediate supervision provide the direct service so
long as the occupational therapist is present in the area where
the person supervised is performing services and immediately
available to assist the person being supervised in the services
being performed.

R414-21-4.  Service Coverage.
(1)  Medicaid covers the following physical therapy

services:
(a)  therapeutic exercise;
(b)  the application of heat, cold, water, air, sound,

massage, and electricity;
(c)  recipient evaluations and tests;
(d)  measurements of strength, balance, endurance, range

of motion and activities.
(2)  Medicaid covers occupational therapy services to treat

the following:
(a)  traumatic brain injury;
(b)  traumatic spinal cord injury;
(c)  traumatic hand injury;
(d)  congenital anomalies or developmental disabilities

resulting in neurodevelopmental deficits; or
(e)  cerebral vascular accident (CVA), but only if treatment

begins within 90 days after the onset of the CVA.
(3)  In exercising its best professional judgement to

determine the amount, duration, and scope of optional services
sufficient to reasonably achieve the purpose of the physical
therapy or occupational therapy service, the Department uses the
guidelines provided by the American Physical Therapy
Association and the American Occupational Therapy
Association to determine the number of visits allowed for the
diagnosis.

(4)  Medicaid does not cover:
(a)  services for social or educational needs only;
(b)  services to a recipient with a stable chronic condition

whose function cannot be improved by the application physical
therapy services;

(c)  service to a recipient with no documented potential for
improvement or who has reached maximum potential for

improvement;
(d)  non-diagnostic, non-therapeutic, repetitive or

reinforcing procedures or other maintenance services, except for
services that are both:

(i)  to children under the age of 20 years; and
(ii)  are limited to one therapy visit per month to train the

caregiver to provide routine care, and repetitive or reinforced
procedures in the residence.

(5)  Medicaid pays for only one physical therapy session
per day.  Medicaid pays for only one occupational therapy
session per day.

(6)  Services to a resident of an Intermediate Care Facility
for the Mentally Retarded are paid as part of the per diem
payment for the recipient.  Medicaid does not pay separately for
those services.

(7)  Physical therapy is limited to 20 visits annually
without obtaining prior authorization to assure that the sessions
are within the amount, duration, and scope limits established by
the Department.

(8)  Occupational therapy is limited to 20 visits annually
without prior authorization to assure that the visits are within
the amount, duration, and scope limits established by the
Department.

R414-21-5.  Services Provided Through Home Health
Agencies.

(1)  If a physical therapy service is provided outside of the
physical therapists treatment facility, the provider must obtain
prior authorization from the Department for each physical
therapy session, including the evaluation. to assure that the
sessions are within the amount, duration, and scope limits
established by the Department and that the recipient could not
obtain the service at the physical therapist's treatment facility.

(2)  The Department does not cover occupational therapy
services that are not provided at the occupational therapist's
treatment facility.

R414-21-6.  Reimbursement.
(1)  Physical and occupational therapy is reimbursed using

the fee schedule established in the Utah Medicaid State Plan and
incorporated by reference in Section R414-1-5.

(2)  Services provided by a physical therapy assistant or
aide or by an occupational therapy assistant must be billed as
part of the services provided by the supervising physical or
occupational therapist.

KEY:  Medicaid
July 1, 2009 26-1-4.1
Notice of Continuation April 16, 2007 26-1-5

26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-49.  Dental Services.
R414-49-1.  Introduction and Authority.

(1)  The Medicaid Dental Program provides a scope of
dental services to meet the basic dental needs of Medicaid
recipients.

(2)  Dental services are authorized by 42 CFR, October
1995 ed., Sections 440.100, 440.120, 483.460, which are
adopted and incorporated by reference.

R414-49-2.  Definitions.
In addition to the definitions in R414-1-1, the following

definitions apply to this rule:
(1)  "Adult" means a person who has attained the age of 21.
(2)  "Child" means a person under age 21 who is eligible

for the EPSDT (CHEC) program.
(3)  "Child Health Evaluation and Care" (CHEC) is the

Utah-specific term for the federally mandated program of early
and periodic screening, diagnosis, and treatment (EPSDT) for
children under the age of 21.

(4)  "Dental services" means diagnostic, preventive, or
corrective procedures provided by, or under the supervision of,
a dentist in the practice of his profession.

(5)  "Emergency services" means treatment of an
unforeseen, sudden, and acute onset of symptoms or injuries
requiring immediate treatment, where delay in treatment would
jeopardize or cause permanent damage to a person's dental
health.

R414-49-3.  Client Eligibility Requirements.
Dental services are available only to clients who are

pregnant women or who are individuals eligible under the Early
and Periodic Screening, Diagnosis and Treatment (EPSDT)
Program.

R414-49-4.  Program Access Requirements.
Dental services are available only from a dentist who meets

all of the requirements necessary to participate in the Utah
Medicaid Program, and who has signed a provider agreement.

R414-49-5.  Service Coverage.
Specific services are identified for pregnant women and for

children eligible for the EPSDT (CHEC) program, since
program covered services may differ.  Specific program covered
services for residents of ICFs/MR are detailed in this section.

(1)  Diagnostic services are covered as follows:
(a)  Each provider may perform a comprehensive oral

evaluation one time only.
(b)  A limited problem-focused oral evaluation.
(c)  Each provider may perform either two periodic oral

evaluations, or a comprehensive and a periodic oral evaluation
per calendar year.

(d)  A choice of panoramic film, a complete series of
intraoral radiographs, or a bitewing series of radiographs of
diagnostic quality.

(e)  Study models or diagnostic casts for children.
(2)  Preventive services are covered as follows:
(a)  Child:
(i)  Two prophylaxis treatments in a calendar year by a

provider, with or without fluoride.
(ii)  Occlusal sealants are a benefit on the permanent molars

of children under age 18.
(iii)  Space maintainers.
(b)  Pregnant Women:  Two prophylaxis treatments in a

calendar year by a provider.
(3)  Restorative services are covered as follows:
(a)  Amalgam restorations, composite restorations on

anterior teeth, stainless steel crowns, crown build-up,

prefabricated post and core, crown repair, and resin or porcelain
crowns on permanent anterior teeth for children.

(b)  Amalgam restorations, and composite restorations on
anterior teeth for pregnant women.

(4)  Endodontics services are covered as follows:
(a)  Therapeutic pulpotomy for primary teeth.
(b)  Root canals, except for permanent third molars or

primary teeth.
(c)  Apicoectomies.
(5)  Periodontics services are covered as follows:
(a)  Root planing or periodontal treatment for children.
(b)  Gingivectomies for patients who use anticonvulsant

medication, as verified by their physician.
(6)  Oral Surgery services are covered as follows:
(a)  Extractions.
(b)  Surgery for emergency treatment of traumatic injury.
(c)  Emergency oral and maxillofacial services provided by

dentists or oral and maxillofacial surgeons.
(7)  Prosthodontics services are covered as follows:
Initial placement of dentures, including the relining to

assure the desired fit.
(a)  Full Dentures
(i)  Child:  Complete dentures.
(ii)  Pregnant Women:  "Initial" dentures.
(b)  Partial dentures may be provided if the denture

replaces an anterior tooth or is required to restore mastication
ability where there is no mastication ability present on either
side.

(c)  Relining, rebasing, or repairing of existing full or
partial dentures.

(8)  Medicaid covered dental services are available to
residents of an ICF/MR on a fee-for-service basis, except for the
annual exam, which is part of the per diem paid to the ICF/MR.

(9)  Patients who receive total parenteral or enteral
nutrition may not receive dentures.

(10)  The provider must mark all new placements of full or
partial dentures with the patient's name to prevent lost or stolen
dentures in facilities licensed under Title 26, Chapter 21.

(11)  General anesthesia and I.V. sedation are covered
services.

(12)  Fixed bridges, osseo-implants, sub-periosteal
implants, ridge augmentation, transplants or replants are not
covered services.

(13)  pontic services, vestibuloplasty, occlusal appliances,
or osteotomies are not covered services.

(14)  Consultations or second opinions not requested by
Medicaid are not covered services.

(15)  Treatment for temporomandibular joint syndrome, its
prevention or sequela, subluxation, therapy, arthrotomy,
meniscectomy, condylectomy are not covered services.

(16)  Prior authorization is required for gingivectomies, full
mouth debridements, dentures, partial dentures, porcelain to
metal crowns and general anesthesia procedures.

R414-49-6.  Reimbursement.
(1)  Reimbursement for Dental Services is through select

ADA dental codes which are based on an established fee
schedule unless a lower amount is billed.  The Department pays
the lower of the amount billed and the rate on the schedule.

(2)  The amount billed cannot exceed usual and customary
charges for private pay patients.  Fee schedules were initially
established after consultation with provider representatives.
Adjustments to the schedule are made in accordance with
appropriations and to produce efficient and effective services.

(3)  Providers in urban counties (Utah, Salt Lake, Davis,
and Weber counties) who sign the Dental Incentive Agreement
and providers in rural counties shall receive a 20% increase in
the allowable fees paid for Medicaid dental services.
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-50.  Dental, Oral and Maxillofacial Surgeons.
R414-50-1.  Introduction and Authority.

(1)  The Medicaid Oral and Maxillofacial Surgery Program
provides a scope of oral and maxillofacial surgery services to
meet the basic needs of Medicaid clients.  This includes services
by both oral and maxillofacial surgeons and general dentists if
surgery is performed by a general dentist in an emergency
situation and an oral and maxillofacial surgeon is not available.

(2)  Oral and maxillofacial surgery services are authorized
by 42 USC 1396d(a)(5), which is adopted and incorporated by
reference.

R414-50-2.  Definitions.
Definitions for this rule are found in R414-1-1.  In

addition:
(1)  "Oral and Maxillofacial Surgeons" means those

individuals who have completed a post-graduate curriculum
from an accredited institution of higher learning and are board-
certified or board-eligible in oral and maxillofacial surgery.

(2)  "Oral and maxillofacial surgery" means that part of
dental practice which deals with the diagnosis and surgical and
adjunctive treatment of diseases, injuries, and defects of the oral
and maxillofacial regions.

R414-50-3.  Client Eligibility Requirements.
Oral and maxillofacial surgery services are available only

to clients who are pregnant women or who are individuals
eligible under the Early and Periodic Screening, Diagnosis and
Treatment (EPSDT) Program.  Nevertheless, physician, medical
and surgical services performed by an oral surgeon are available
to all categorically and medically needy clients.

R414-50-4.  Program Access Requirements.
Oral and maxillofacial surgery services are available only

from an oral and maxillofacial surgeon who is a Medicaid
provider.  These services are available from a dentist provider if
an oral and maxillofacial surgeon is unavailable.

R414-50-5.  Service Coverage.
(1)  Emergency services are covered services.  Emergency

services provided by a dentist in areas where an oral and
maxillofacial surgeon is unavailable are covered services.

(2)  Appropriate general anesthesia necessary for optimal
management of the emergency is a covered service.

(3)  Hospitalization of patients for dental surgery may be a
covered service if a patient's physician, at the time of the
proposed hospitalization, verifies that the patient's general
health status dictates that hospitalization is necessary for the
health and welfare of the patient.

(4)  Treatment of temporomandibular joint fractures is a
covered service.  All other temporomandibular joint treatments
are not covered services.

(5)  For procedures requiring prior approval, Medicaid
shall deny payment if the services are rendered before prior
approval is obtained.  Exceptions may be made for emergency
services, or for recipients who obtain retroactive eligibility.  The
provider must apply for approval as soon as is practicable after
the service is provided.

(6)  Extraction of primary teeth at or near the time of
exfoliation, as evidenced by mobility or loosening of the teeth,
is not a covered service.

R414-50-6.  Reimbursement.
(1)  Fees for services for which the Department will pay

dentists are established from the physician's fees for CPT codes
as described in the State Plan, Attachment 4.19-B, Section D
Physicians.  Fee schedules were initially established after

consultation with provider representatives.  Adjustments to the
schedule are made in accordance with appropriations and to
produce efficient and effective services.

(2)  The Department pays the lower of the amount billed
and the rate on the schedule.  A provider shall not charge the
Department a fee that exceeds the provider's usual and
customary charges for the provider's private-pay patients.

KEY:  Medicaid
July 1, 2009 26-1-4.1
Notice of Continuation November 3, 2004 26-1-5

26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-51.  Dental, Orthodontia.
R414-51-1.  Introduction and Authority.

(1)  The Medicaid Orthodontia Program provides
orthodontia services for Medicaid eligible children who have a
handicapping malocclusion as a result of birth defects, accident,
or abnormal growth patterns, and for Medicaid eligible pregnant
women who have a handicapping malocclusion as a result of a
recent accident or disease, of such severity that they are unable
to masticate, digest, or benefit from their diet.

(2)  Orthodontia services are authorized by 42 CFR
440.100(a), 440.225, 441.56(b)(2), 441.57, October, 1997 ed,
which are adopted and incorporated by reference.

R414-51-2.  Definitions.
In addition to the definitions in R414-1, the following

definitions also applies to this rule:
(1)  "Adult" means an individual who is 21 years of age or

older;
(2)  "Child" means an individual who is under 21 years of

age;
(3)  "Salzmann's Index" means the "Handicapping

Malocclusion Assessment Record" by J. A. Salzmann, used for
assessment of handicapping malocclusion, as adopted by the
Board of Directors of the American Association of
Orthodontists and the Council on Dental Health of the American
Dental Association.  This index provides a universal numerical
measurement of the total malocclusion.

R414-51-3.  Client Eligibility Requirements.
Orthodontia services are available only to clients who are

pregnant women or who are individuals eligible under the Early
and Periodic Screening, Diagnosis and Treatment (EPSDT)
Program.

R414-51-4.  Program Access Requirements.
(1)  Orthodontia services are available to children who

meet the requirements of having a handicapping malocclusion
identified in an Early and Periodic Screening, Diagnosis and
Treatment (EPSDT) exam.

(2)  The Department shall determine the medical necessity
for orthodontia services for each individual whether a child or
a pregnant woman based upon:

(a)  the evaluation of the malocclusion using the
Salzmann's Index from models of the teeth submitted by the
dentist or orthodontist; and

(b)  evidence of medical necessity provided by the primary
dentist, the orthodontist, or the physician.

(3)  The primary care physician, or the physician or dentist
who completes the EPSDT screening examination, may
contribute information pertaining to the medical necessity for
services.

(4)  Qualified Providers.
Dentists, oral and maxillofacial surgeons, and orthodontists

may provide any part of the orthodontic services for which they
are qualified.

R414-51-5.  Service Coverage.
(1)  Medicaid considers a Salzmann's Index score of 30 or

more a level of handicapping malocclusion for which
orthodontia is a covered service.

(2)  Service coverage includes:
(a)  a wax bite and study models of the teeth;
(b)  removal of teeth, or other surgical procedures, if

necessary to prepare for an orthodontic appliance;
(c)  attachment of an orthodontic appliance;
(d)  adjustments of an appliance;
(e)  removal of an appliance;

(3)  Dental surgical procedures which are cosmetic only are
not covered services even when proposed in conjunction with
orthodontia.

R414-51-6.  Limitations.
Orthodontia is not a Medicaid benefit for:
(1)  cosmetic or esthetic reasons;
(2)  treatment of any temporo-mandibular joint condition

or dysfunction;
(3)  conditions in which radiographic evidence of bone loss

has been documented.

R414-51-7.  Reimbursement.
(1)  Fees for services for which the Department will pay

optometrists are established from the physician's fees for CPT
codes as described in the State Plan, Attachment 4.19-B,
Section D Physicians.  Fee schedules were initially established
after consultation with provider representatives.  Adjustments to
the schedule are made in accordance with appropriations and to
produce efficient and effective services.

(2)  The Department pays the lower of the amount billed
and the rate on the schedule.  A provider shall not charge the
Department a fee that exceeds the provider's usual and
customary charges for the provider's private-pay patients.

(3)  The Department shall pay dentists in rural areas 120
percent of the Medicaid established dental fee.  The Department
shall pay dentist in urban areas 120 percent of the Medicaid
established dental fee who agree in writing to treat 100
Medicaid eligible patients per year.

KEY:  Medicaid, dental, orthodontia
July 1, 2009 26-1-5
Notice of Continuation May 19, 2008 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-54.  Speech-Language Pathology Services.
R414-54-1.  Introduction and Authority.

(1)  This rule governs the provision of speech-language
pathology services.

(2)  This rule is authorized by Sections 26-18-3 and 26-18-
5.

(3)  As required by Section 26-18-3, the Department
provides these services in an efficient, economical manner,
safeguarding against unnecessary, unreasonable, or
inappropriate use of these services.

R414-54-2.  Definitions.
(1)  The definitions in the Speech-Language Pathology and

Audiology Licensing Act, Title 58, Chapter 41, apply to this
rule.

R414-54-3.  Services.
(1)  Speech-language pathology services are optional.
(2)  Speech-language pathology services are limited to

services described in the Speech-Language Pathology Services
Provider Manual, effective July 1, 2009, which is incorporated
by reference.

(3)  The Speech-Language Pathology Services Provider
Manual specifies the reasonable and appropriate amount,
duration, and scope of the service sufficient to reasonably
achieve its purpose.

(4)  Speech-language pathology services may be provided
by licensed speech-language pathologists, or speech-language
pathology aides under the supervision of speech-language
pathologists.

R414-54-4.  Client Eligibility Requirements.
(1)  Speech-language pathology services are available only

to clients who are pregnant women or who are individuals
eligible under the Early and Periodic Screening, Diagnosis and
Treatment Program.

(2)  An individual receiving speech-language pathology
services may receive speech-language pathology services as
described in the Speech-Language Pathology Provider Manual.

(3)  An individual receiving speech-language pathology
services must meet the criteria established in the Speech-
Language Pathology Provider Manual and obtain prior approval
if required.

R414-54-5.  Reimbursement.
Speech-language pathology services are reimbursed using

the fee schedule in the Utah Medicaid State Plan and
incorporated by reference in R414-1-5.

KEY:  Medicaid, speech-language pathology services
July 1, 2009 26-1-5
Notice of Continuation March 9, 2009 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-59.  Audiology-Hearing Services.
R414-59-1.  Introduction and Authority.

(1)  This rule governs the provision of audiology-hearing
services.

(2)  This rule is authorized by Sections 26-18-3 and 26-1-5.
(3)  As required by Section 26-18-3, the Department

provides these services in an efficient, economical manner,
safeguarding against unnecessary, unreasonable, or
inappropriate use of these services.

R414-59-2.  Definitions.
(1)  The definitions in the Speech-Language Pathology and

Audiology Licensing Act, Title 58, Chapter 41, apply to this
rule.

R414-59-3.  Services.
(1)  Audiology-hearing services are optional services.
(2)  Audiology-hearing services are limited to services

described in the Audiology Services Provider Manual.
(3)  The Audiology Services Provider Manual specifies the

reasonable and appropriate amount, duration, and scope of the
service sufficient to reasonably achieve its purpose.

(4)  Audiology-hearing services may be provided to an
individual only after being referred by a physician.  All
audiology-hearing services must be provided by a licensed
audiologist.

R414-59-4.  Client Eligibility Requirements.
(1)  Audiology-hearing services are available only to clients

who are pregnant women or who are individuals eligible under
the Early and Periodic Screening, Diagnosis and Treatment
Program.

(2)  An individual receiving audiology-hearing services
may receive audiology services as described in the Audiology
Provider Manual, effective July 1, 2009, which is incorporated
by reference.

(3)  An individual receiving audiology-hearing services
must meet the criteria established in the Audiology Provider
Manual and obtain prior approval if required.

R414-59-5.  Reimbursement.
Audiology services are reimbursed using the fee schedule

in the Utah Medicaid State Plan and incorporated by reference
in R414-1-5.

KEY:  Medicaid, audiology
July 1, 2009 26-1-5
Notice of Continuation November 22, 2005 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-200.  Non-Traditional Medicaid Health Plan Services.
R414-200-1.  Introduction and Authority.

This rule lists the services under the Non-Traditional
Medicaid Health Plan (NTHP).  This plan is authorized by a
waiver of federal Medicaid requirements approved by the
federal Center for Medicare and Medicaid Services and allowed
under Section 1115 of the Social Security Act effective January
1, 1999.  This rule is authorized by Title 26, Chapter 18, UCA.

R414-200-2.  Definitions.
(1)  "Emergency" means the sudden onset of a medical

condition manifesting itself by acute symptoms of sufficient
severity (including severe pain) such that the absence of
immediate medical attention could reasonably be expected to
result in:

(a)  placing the enrollee's health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(2)  "Enrollee" means an eligible individual including

Section 1931 Temporary Assistance for Needy Families Adults,
the Section 1931 related medically needy and those eligible for
Transitional Medicaid.

R414-200-3.  Services Available.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the NTHP.

(a)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(b)  By signing an application for Medicaid coverage, the
applicant agrees that the Department's obligation to reimburse
for services is governed by contract between the Department and
the provider.

(2)  Medical or hospital services for which providers are
reimbursed under the Non-Traditional Medicaid Health Plan are
limited by federal guidelines as set forth under Title XIX of the
federal Social Security Act and Title 42 of the Code of Federal
Regulations (CFR).

(3)  The following services, as more fully described and
limited in provider contracts and provider manuals; are available
to Non-Traditional Medicaid Health Plan enrollees:

(a)  inpatient hospital services, provided by bed occupancy
for 24 hours or more in an approved acute care general hospital
under the care of a physician if the admission meets the
established criteria for severity of illness and intensity of
service;

(b)  outpatient hospital services which are medically
necessary diagnostic, therapeutic, preventive, or palliative care
provided for less than 24 hours in outpatient departments
located in or physically connected to an acute care general
hospital;

(c)  emergency services in dedicated hospital emergency
departments;

(d)  physician services provided directly by licensed
physicians or osteopaths, or by licensed certified nurse
practitioners, licensed certified nurse midwives, or physician
assistants under appropriate supervision of the physician or
osteopath.

(e)  services associated with surgery or administration of
anesthesia provided by physicians or licensed certified nurse
anesthetists;

(f)  vision care services by licensed ophthalmologists or
licensed optometrists, within their scope of practice; limited to

one annual eye examination or refraction and no eyeglasses.
(g)  laboratory and radiology services provided by licensed

and certified providers;
(h)  dialysis to treat end-stage renal failure provided at a

Medicare-certified dialysis facility;
(i)  home health services defined as intermittent nursing

care or skilled nursing care provided by a Medicare-certified
home health agency;

(j)  hospice services provided by a Medicare-certified
hospice to terminally ill enrollees (six month or less life
expectancy) who elect palliative versus aggressive care;

(k)  abortion and sterilization services to the extent
permitted by federal and state law and meeting the
documentation requirement of 42 CFR 440, Subparts E and F;

(l)  certain organ transplants;
(m)  services provided in freestanding emergency centers,

surgical centers and birthing centers;
(n)  transportation services, limited to ambulance (ground

and air) service for medical emergencies;
(o)  preventive services, immunizations and health

education activities and materials to promote wellness, prevent
disease, and manage illness;

(p)  family planning services provided by or authorized by
a physician, certified nurse midwife, or nurse practitioner to the
extent permitted by federal and state law;

(q)  pharmacy services provided by a licensed pharmacy;
(r)  inpatient mental health services, limited to 30 days per

enrollee per calendar year;
(s)  outpatient mental health services, limited to 30 visits

per enrollee per calendar year;
(t)  outpatient substance abuse services;
(u)  dental services are not covered;
(v)  interpretive services if they are provided by entities

under contract with the Department of Health to provide
medical translation services for people with limited English
proficiency and interpretive services for the deaf;

(w)  physical therapy services provided by a licensed
physical therapist if authorized by a physician, limited to ten
aggregated physical or occupational therapy visits per calendar
year; and

(x)  occupational therapy services provided for fine motor
development, limited to ten aggregated physical or occupational
therapy visits per year.

(4)  Emergency services are:
(a)  limited to attention provided within 24 hours of the

onset of symptoms or within 24 hours of diagnosis;
(b)  for a condition that requires acute care and is not

chronic;
(c)  reimbursed only until the condition is stabilized

sufficient that the patient can leave the hospital emergency
department; and

(d)  not related to an organ transplant procedure.
(5)  The vision care benefit is limited to $30 per year.

R414-200-4.  Cost Sharing.
(1)  An enrollee is responsible to pay to the:
(a)  hospital a $220 co-insurance payment for each

inpatient hospital admission;
(b)  hospital a $6 copayment for each non-emergency use

of hospital emergency services;
(c)  provider a $3 copayment for outpatient office visits for

physician, physician-related, mental health services, physical
therapy, and occupational therapy services; except, no
copayment is due for preventive services, immunizations and
health education; and

(d)  pharmacy a $3 copayment per prescription for
prescription drugs.

(2)  The out-of-pocket maximum payment for copayments
or co-insurance is limited to $500 per enrollee per calendar year.
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-310.  Medicaid Primary Care Network Demonstration
Waiver.
R414-310-1.  Authority.

This rule is authorized by Utah Code Sections 26-1-5 and
26-18-3.  The Primary Care Network Demonstration is
authorized by a waiver of federal Medicaid requirements
approved by the federal Center for Medicare and Medicaid
Services and allowed under Section 1115 of the Social Security
Act.  This rule establishes the eligibility requirements for
enrollment under the Medicaid Primary Care Network
Demonstration.

R414-310-2.  Definitions.
The following definitions apply throughout this rule:
(1)  "Applicant" means an individual who applies for

benefits under the Primary Care Network program, but who is
not an enrollee.

(2)  "Best estimate" means the Department's determination
of a household's income for the upcoming certification period
based on past and current circumstances and anticipated future
changes.

(3)  "Co-payment and co-insurance" means a portion of the
cost for a medical service for which the enrollee is responsible
to pay for services received under the Primary Care Network.

(4)  "Deeming" or "deemed" means a process of counting
income from a spouse or an alien's sponsor to decide what
amount of income after certain allowable deductions, if any,
must be considered income to an applicant or enrollee.

(5)  "Department" means the Utah Department of Health.
(6)  "Enrollee" means an individual who has applied for

and been found eligible for the Primary Care Network program
and has paid the enrollment fee.

(7)  "Enrollment fee" means a payment that an applicant or
an enrollee must pay to the Department to enroll in and receive
coverage under the Primary Care Network program.

(8)  "Employer-sponsored health plan" means health
insurance that meets the requirements of R414-320-2 (8) (a) (b)
(c) (d) and (e).

(9)  "Income averaging" means a process of using a history
of past and current income and averaging it over a determined
period of time that is representative of future income.

(10)  "Income anticipating" means a process of using
current facts regarding rate of pay, number of working hours,
and expected changes to anticipate future income.

(11)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(12)  "Local office" means any Department of Workforce
Services office location, outreach location, or telephone location
where an individual may apply for medical assistance.

(13)  "Open enrollment means a time period during which
the Department accepts applications for the Primary Care
Network program.

(14)  "Primary Care Network" or "PCN" means the
program for benefits under the Medicaid Primary Care Network
Demonstration Waiver.

(15)  "Recertification month" means the last month of the
eligibility period for an enrollee.

(16)  "Spouse" means any individual who has been married
to an applicant or enrollee and has not legally terminated the
marriage.

(17)  "Verifications" means the proofs needed to decide if
an individual meets the eligibility criteria to be enrolled in the
program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the

eligibility of the individual.
(18)  "Student health insurance plan" means a health

insurance plan that is offered to students directly through a
university or other educational facility or through a private
health insurance company that offers coverage plans specifically
for students.

(19)  "Utah's Premium Partnership for Health Insurance"
or "UPP" means the program described in R414-320.

R414-310-3.  Applicant and Enrollee Rights and
Responsibilities.

(1)  Any person may apply during an open enrollment
period who meets the limitations set by the Department.  The
open enrollment period may be limited to:

(a)  individuals with children under age 19 in the home;
(b)  individuals without children under age 19 in the home;
(c)  those enrolled in the PCN program;
(d)  those enrolled in the UPP program;
(e)  those enrolled in the General Assistance program;
(f)  those that were enrolled in the Medicaid program

within the last thirty days prior to the beginning of the open
enrollment period; or

(g)  such other group designated in advance by the
Department consistent with efficient administration of the
program.

(2)  If a person needs help to apply, he may have a friend
or family member help, or he may request help from the local
office or outreach staff.

(3)  Applicants and enrollees must provide requested
information and verifications within the time limits given.  The
Department will allow the client at least 10 calendar days from
the date of a request to provide information and may grant
additional time to provide information and verifications upon
request of the applicant or enrollee.

(4)  Applicants and enrollees have a right to be notified
about the decision made on an application, or other action taken
that affects their eligibility for benefits.

(5)  Applicants and enrollees may look at information in
their case file that was used to make an eligibility determination.

(6)  Anyone may look at the eligibility policy manuals
located at any Department local office.

(7)  An individual must repay any benefits received under
the Primary Care Network program if the Department
determines that the individual was not eligible to receive such
benefits.

(8)  Applicants and enrollees must report certain changes
to the local office within ten calendar days of the day the change
becomes known.  The local office shall notify the applicant at
the time of application of the changes that the enrollee must
report.  Some examples of reportable changes include:

(a)  An enrollee in the Primary Care Network program
begins to receive coverage under a group health plan or other
health insurance coverage.

(b) An enrollee in the Primary Care Network program
begins to have access to coverage under a group health plan or
other health insurance coverage.

(c)  An enrollee in the Primary Care Network program
begins to receive coverage under, or begins to have access to
student health insurance, Medicare Part A or B, or the Veteran's
Administration Health Care System.

(d)  An enrollee leaves the household or dies.
(e)  An enrollee or the household moves out of state.
(f)  Change of address of an enrollee or the household.
(g)  An enrollee enters a public institution or an institution

for mental diseases.
(9)  An applicant or enrollee has a right to request an

agency conference or a fair hearing as described in R414-301-5
and R414-301-6.

(10)  An enrollee in the Primary Care Network program is
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responsible for paying any required co-payments or co-
insurance amounts to providers for medical services the enrollee
receives that are covered under the Primary Care Network
program.

R414-310-4.  General Eligibility Requirements.
(1)  The provisions of R414-302-1, R414-302-2, R414-

302-3, R414-302-5, and R414-302-6 apply to applicants and
enrollees of the Primary Care Network program.

(2)  An individual who is not a U.S. citizen and does not
meet the alien status requirements of R414-302-1 is not eligible
for any services or benefits under the Primary Care Network
program.

(3)  Applicants and enrollees are not required to provide
Duty of Support information to enroll in the Primary Care
Network program.  An individual who would be eligible for
Medicaid but fails to cooperate with Duty of Support
requirements required by the Medicaid program cannot enroll in
the Primary Care Network program.

(4)  Individuals who must pay a spenddown or premium to
receive Medicaid can enroll in the Primary Care Network
program if they meet the program eligibility criteria in any
month they do not receive Medicaid as long as the Department
has not stopped enrollment under the provisions of R414-310-
16(2).  If the Department has stopped enrollment, the individual
must wait for an applicable open enrollment period to enroll in
the PCN program.

R414-310-5.  Verification and Information Exchange.
(1)  The provisions of R414-308-4 apply to applicants and

enrollees of the Primary Care Network program.
(2)  The Department safeguards information about

applicants and enrollees according to the provisions found in
R414-301-4.

R414-310-6.  Residents of Institutions.
The provisions of R414-302-4(1), (3) and (4) apply to

applicants and enrollees of the Primary Care Network program.

R414-310-7.  Creditable Health Coverage.
(1)  The Department adopts 42 CFR 433.138(b) and

435.610, 2004 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 2004, which are
incorporated by reference.

(2)  An individual who is covered under a group health
plan or other creditable health insurance coverage, as defined by
the Health Insurance Portability and Accountability Act of 1996
(HIPAA), at the time of application is not eligible for enrollment
in the Primary Care Network program.  This includes coverage
under Medicare Part A or B, student health insurance, and the
Veteran's Administration Health Care System.  However, an
individual who is enrolled in the Utah Health Insurance Pool
may enroll in the Primary Care Network program.

(3)  Eligibility for the Primary Care Network program for
an individual who has access to but has not yet enrolled in
health insurance coverage through an employer or a spouse's
employer will be determined as follows:

(a)  If the cost of the least expensive health insurance plan
offered by the employer does not exceed 15% of the household's
gross income, the individual is not eligible for the Primary Care
Network program.

(b) If the cost of the least expensive health insurance plan
offered by the employer exceeds 15% of the household's gross
income, and the employer offers a health plan that meets the
requirements of R414-320-2 (8) (a) (b) (c) (d) and (e), the
individual may choose to enroll in either the Primary Care
Network program or the UPP program unless enrollment for one
of these programs has been stopped under the provisions of
R414-310-16(2).

(c)  If the cost of the least expensive health insurance plan
offered by the employer exceeds 15% of the household's gross
income, but the employer does not offer a health plan that meets
the requirements in R414-320-2 (8) (a) (b) (c) (d) and (e), the
individual may only enroll in the PCN program.

(d)  The individual is considered to have access to coverage
even if the employer offers coverage only during an open
enrollment period.

(4)  An individual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for enrollment in the Primary Care Network
program, even if the individual must wait for a Medicare open
enrollment period to apply for Medicare benefits.

(5)  An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for
enrollment in the Primary Care Network program.  An
individual who is eligible to enroll in the VA Health Care
System, but who has not yet enrolled, may be eligible for the
Primary Care Network program while waiting for enrollment in
the VA Health Care System to become effective. To be eligible
during this waiting period, the individual must initiate the
process to enroll in the VA Health Care System.  Eligibility for
the Primary Care Network program ends once the individual
becomes enrolled in the VA Health Care System.

(6)  Individuals who are full-time students and who can
enroll in student health insurance coverage are not eligible to
enroll in the Primary Care Network program.

(7)  The Department shall deny eligibility if the applicant
or spouse has voluntarily terminated health insurance coverage
within the six months immediately prior to the application date
for enrollment under the Primary Care Network program.  An
applicant or an applicant's spouse can be eligible for the Primary
Care Network if their prior insurance ended more than six
months before the application date.  An applicant or applicant's
spouse who voluntarily discontinues health insurance coverage
under a COBRA plan or under the state Health Insurance Pool,
or who is involuntarily terminated from an employer's plan may
be eligible for the Primary Care Network program without a six
month waiting period.

(8)  Notwithstanding the limitations in this section, an
individual with creditable health coverage operated or financed
by the Indian Health Services may enroll in the Primary Care
Network program.

(9)  Individuals must report at application and
recertification whether each individual for whom enrollment is
being requested has access to or is covered by a group health
plan or other creditable health insurance coverage.  This
includes coverage that may be available through an employer or
a spouse's employer, a student health insurance plan, Medicare
Part A or B, or the VA Health Care System.

(10)  The Department shall deny an application or
recertification if the applicant or enrollee fails to respond to
questions about health insurance coverage for any individual the
household seeks to enroll or recertify in the program.

R414-310-8.  Household Composition.
(1)  The following individuals are included in the

household when determining household size for the purpose of
computing financial eligibility for the Primary Care Network
Program:

(a)  the individual;
(b)  the individual's spouse living with the individual;
(c)  any children of the individual or the individual's spouse

who are under age 19 and living with the individual; and
(d)  an unborn child if the individual is pregnant, or if the

applicant's legal spouse who lives in the home is pregnant.
(2)  A household member who is temporarily absent for

schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the
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date of application is considered part of the household.

R414-310-9.  Age Requirement.
(1)  An individual must be at least 19 and not yet 65 years

of age to enroll in the Primary Care Network program.
(2)  The month in which an individual's 19th birthday

occurs is the first month the person can be eligible for
enrollment in the Primary Care Network program.

(a)  If the individual could qualify for Medicaid in that
month without paying a spenddown or premium, the individual
cannot enroll in the Primary Care Network program until the
following month.

(b)  If the individual could enroll in the Children's Health
Insurance Program, the individual cannot enroll in the Primary
Care Network program until the following month.

(3)  The benefit effective date for the Primary Care
Network program cannot be earlier than the date of the 19th
birthday.

(4)  The individual's 65th birthday month is the last month
the person can be eligible for enrollment in the Primary Care
Network program.

R414-310-10.  Income Provisions.
(1)  To be eligible to enroll in the Primary Care Network

program, a household's countable gross income must be equal
to or less than 150% of the federal non-farm poverty guideline
for a household of the same size.  An individual with income
above 150% of the federal poverty guideline is not allowed to
spend down income to be eligible under the Primary Care
Network program.  All gross income, earned and unearned,
received by the individual and the individual's spouse is counted
toward household income, unless this section specifically
describes a different treatment of the income.

(2)  The Department does not count as income any
payments from sources that federal laws specifically prohibit
from being counted as income to determine eligibility for the
Primary Care Network.

(3)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(4)  Payments received from the Family Employment
Program, Working Toward Employment program, refugee cash
assistance or adoption support services as authorized under Title
35A, Chapter 3 are countable income.

(5)  Rental income is countable income.  The following
expenses can be deducted:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property;

(c)  utility costs only if they are paid by the owner; and
(d)  interest only on a loan or mortgage secured by the

rental property.
(6)  Cash contributions made by non-household members

are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(7)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

(8)  Needs-based Veteran's pensions are counted as income.
Only the portion of a Veteran's Administration check to which
the individual is legally entitled is countable income.

(9)  Child support payments received for a dependent child
living in the home are counted as that child's income.

(10)  In-kind income, which is goods or services provided
to the individual from a non-household member and which is
not in the form of cash, for which the individual performed a
service or which is provided as part of the individual's wages is
counted as income.  In-kind income for which the individual did

not perform a service, or did not work to receive, is not counted
as income.

(11)  Supplemental Security Income and State
Supplemental payments are countable income.

(12)  Income, unearned and earned, shall be deemed from
an alien's sponsor, and the sponsor's spouse, if any, when the
sponsor has signed an Affidavit of Support pursuant to Section
213A of the Immigration and Nationality Act on or after
December 19, 1997.  Sponsor deeming will end when the alien
becomes a naturalized U.S. citizen, or has worked 40 qualifying
quarters as defined under Title II of the Social Security Act or
can be credited with 40 qualifying work quarters.  Beginning
after December 31, 1996, a creditable qualifying work quarter
is one during which the alien did not receive any federal means-
tested public assistance.

(13)  Income that is defined in 20 CFR 416 Subpart K,
Appendix, 2004 edition, which is incorporated by reference, is
not countable.

(14)  Payments that are prohibited under other federal laws
from being counted as income to determine eligibility for
federally-funded medical assistance programs are not countable.

(15)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(16)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(17)  Child Care Assistance under Title XX is not
countable income.

(18)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the State
Department of Health are not countable income.

(19)  Earned and unearned income of a child who is under
age 19 is not counted if the child is not the head of a household.

(20)  Educational income, such as educational loans,
grants, scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(21)  Reimbursements for employee work expenses
incurred by an individual are not countable income.

(22)  The value of food stamp assistance is not countable
income.

(23)  Income paid by the U.S. Census Bureau to a
temporary census taker to prepare for and conduct the census is
not countable income.

(24)  The additional $25 a week payment to unemployment
insurance recipients provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111-5, which an individual may receive from March 2009
through June 2010 is not countable income.

(25)  The one-time economic recovery payments received
by individuals receiving social security, supplemental security
income, railroad retirement, or veteran's benefits under the
provisions of Section 2201 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115,
and refunds received under the provisions of Section 2202 of
the American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111-5, 123 Stat. 115, for certain government retirees are not
countable income.

(26)  The Consolidated Omnibus Reconciliation Act
(COBRA) premium subsidy provided under Section 3001 of the
American Recovery and Reinvestment Act of 2009, Pub. L
No.111-5, 123 Stat. 115, is not countable income.

(27)  The making work pay credit provided under Section
1001 of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111-5, 123 Stat. 115, is not countable income.

R414-310-11.  Budgeting.
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This section describes methods that the Department uses to
determine the household's countable monthly or annual income.

(1)  The gross income of all household members is counted
in determining the eligibility of the applicant or enrollee, unless
the income is excluded under this rule.  Only expenses that are
required to make an income available to the individual are
deducted from the gross income.  No other deductions are
allowed.

(2)  The Department determines monthly income by taking
into account the months of pay where an individual receives a
fifth paycheck when paid weekly, or a third paycheck when paid
every other week.  The Department multiplies the weekly
amount by 4.3 to obtain a monthly amount.  The Department
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3)  The Department shall determine an individual's
eligibility prospectively for the upcoming certification period at
the time of application and at each recertification for continuing
eligibility.  The Department determines prospective eligibility
by using the best estimate of the household's average monthly
income that is expected to be received or made available to the
household during the upcoming certification period.  The
Department prorates income that is received less often than
monthly over the certification period to determine an average
monthly income.  The Department may request prior years' tax
returns as well as current income information to determine a
household's income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period.  The Department may use different
methods for different types of income received in the same
household.

(5)  The Department determines farm and self-employment
income by using the individual's most recent tax return forms.
If tax returns are not available, or are not reflective of the
individual's current farm or self-employment income, the
Department may request income information from the most
recent time period during which the individual had farm or self-
employment income.  The Department deducts 40% of the gross
income as a deduction for business expenses to determine the
countable income of the individual.  For individuals who have
business expenses greater than 40%, the Department may
exclude more than 40% if the individual can demonstrate that
the actual expenses were greater than 40%.  The Department
deducts the same expenses from gross income that the Internal
Revenue Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and specifically for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7)  The Department may request additional information
and verification about how a household is meeting expenses if
the average household income appears to be insufficient to meet
the household's living expenses.

R414-310-12.  Assets.
There is no asset test for eligibility in the Primary Care

Network program.

R414-310-13.  Application Procedure.
(1)  The Department adopts 42 CFR 435.907 and 435.908,

2004 ed., which are incorporated by reference.  The Department
shall maintain case records as defined in R414-308-8.

(2)  The applicant must complete and sign a written

application or complete an application on-line via the Internet
to enroll in the Primary Care Network program.

(a)  The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for the Primary Care Network program.
The local office eligibility worker may require the applicant to
provide additional information that was not asked for on the
form the applicant completed, and may require the applicant to
sign a signature page from a hardcopy medical application form.

(b)  If an applicant cannot write, he must make his mark on
the application form and have at least one witness to the
signature.  A legal guardian or a person with power of attorney
may sign the application form for the applicant.

(c)  An authorized representative may apply for the
applicant if unusual circumstances prevent the individual from
completing the application process himself.  The applicant must
sign the application form if possible.

(3)  The application date is the date the agency receives a
signed application form at a local office by the close of business
on a business day.  This applies to paper applications delivered
in person or by mail, paper applications sent via facsimile
transmission, and electronic applications sent via the internet.
If a local office receives an application after the close of
business on a business day, the date of application is the next
business day.

(4)  The application date for applications delivered to an
outreach location is as follows:

(a)  If the application is delivered at a time when the
outreach staff is working at that location, the date of application
is the date the outreach staff receives the application.

(b)  If the application is delivered on a non-business day or
at a time when the outreach office is closed, the date of
application is the last business day that a staff person from the
state agency was available to receive or pick up applications
from the location.

(5)  The due date for verifications needed to complete an
application and determine eligibility is the close of business on
the last day of the application period.

(6)  If an applicant has a legal guardian, a person with a
power of attorney, or an authorized representative, the local
office shall send decision notices, requests for information, and
forms that must be completed to both the individual and the
individual's representative, or to just the representative if
requested or if determined appropriate.

(7)  The Department shall reinstate a medical case without
requiring a new application if the case was closed in error.

(8)  The Department shall continue enrollment without
requiring a new application if the case was closed for failure to
complete a recertification or comply with a request for
information or verification:

(a)  if the enrollee complies before the effective date of the
case closure or by the end of the month immediately following
the month the case was closed; and

(b)  the individual continues to meet all eligibility
requirements.

(9)  An applicant may withdraw an application for the
Primary Care Network program any time before the Department
completes an eligibility decision on the application.

(10)  The applicant shall pay an annual enrollment fee to
enroll in the Primary Care Network Program once the local
office has determined that the individual meets the eligibility
criteria for enrollment.

(a)  Coverage does not begin until the Department receives
the enrollment fee.

(b)  The enrollment fee covers both the individual and the
individual's spouse if the spouse is also eligible for enrollment
in the Primary Care Network Program.

(c)  The enrollment fee is required at application and at
each recertification.
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(d)  The enrollment fee must be paid to the local office in
cash, or by check or money order made out to the Department of
Health or to the Department of Workforce Services.

(e)  The enrollment fee for an individual or married couple
receiving General Assistance from the Department of Workforce
Services is $15.  The enrollment fee for an individual or couple
who does not receive General Assistance but whose countable
income is less that 50 percent of the federal poverty guideline
applicable their household size is $25.  The enrollment fee for
any other individual or married couple is $50.

(f)  The Department may refund the enrollment fee if it
decides the person was ineligible for the program; however, the
Department may retain the enrollment fee to the extent that the
individual owes any overpayment of benefits that were paid in
error on behalf of the individual by the Department.

(11)  If an eligible household requests enrollment for a
spouse, the application date for the spouse is the date of the
request.  A new application form is not required; however, the
household shall provide the information necessary to determine
eligibility for the spouse, including information about access to
creditable health insurance, including Medicare Part A or B,
student health insurance, and the VA Health Care System.

(a)  Coverage or benefits for the spouse will be allowed
from the date of request or the date an application is received
through the end of the current certification period.

(b)  A new enrollment fee is not required to add a spouse
during the current certification period.

(c)  A new income test is not required to add the spouse for
the months remaining in the current certification period.

(d)  A spouse may be added only if the Department has not
stopped enrollment under section R414-310-16.

(e)  Income of the spouse will be considered and payment
of the enrollment fee will be required at the next scheduled
recertification.

R414-310-14.  Eligibility Decisions and Recertification.
(1)  The Department adopts 42 CFR 435.911 and 435.912,

2004 ed., which are incorporated by reference.
(2)  When an individual applies for PCN, the local office

shall determine if the individual is eligible for Medicaid.  An
individual who qualifies for Medicaid without paying a
spenddown or a premium cannot enroll in the Primary Care
Network program.  If the individual appears to qualify for
Medicaid, but additional information is required to determine
eligibility for Medicaid, the applicant must provide additional
information requested by the eligibility worker.  Failure to
provide the requested information shall result in the application
being denied.

(a)  If the individual must pay a spenddown or premium to
qualify for Medicaid, the individual may choose to enroll in the
PCN program if it is an open enrollment period, and the
individual meets all the applicable criteria for eligibility.  If the
PCN program is not in an enrollment period, the individual must
wait for an open enrollment period.

(b)  At recertification for PCN, the local office shall first
review eligibility for Medicaid.  If the individual qualifies for
Medicaid without a spenddown or premium, the individual
cannot be reenrolled in the PCN program.  If the individual
appears to qualify for Medicaid, the applicant must provide
additional information requested by the eligibility worker.
Failure to provide the requested information shall result in the
application being denied.

(3)  To enroll, the individual must meet the eligibility
criteria for enrollment in the Primary Care Network program,
pay the enrollment fee, and it must be a time when the
Department has not stopped enrollment under section R414-
310-16.

(4)  The local office shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  the applicant voluntarily withdraws the application and
the local office sends a notice to the applicant to confirm the
withdrawal;

(b)  the applicant died; or
(c)  the applicant cannot be located; or
(d) the applicant has not responded to requests for

information within the 30 day application period or by the date
the eligibility worker asked the information or verifications to
be returned, if that date is later.

(5)  The enrollee must recertify eligibility at least every 12
months.

(6)  The local office eligibility worker may require the
applicant, the applicant's spouse, or the applicant's authorized
representative to attend an interview as part of the application
and recertification process.  Interviews may be conducted in
person or over the telephone, at the local office eligibility
worker's discretion.

(7)  The enrollee must complete the recertification process
and provide the required verifications by the end of the
recertification month.

(a)  If the enrollee completes the recertification, continues
to meet all eligibility criteria and pays the enrollment fee,
coverage will be continued without interruption.

(b)  The case will be closed at the end of the recertification
month if the enrollee does not complete the recertification
process and provide required verifications by the end of the
recertification month.

(c)  If an enrollee does not complete the recertification by
the end of the recertification month, but completes the process
and provides required verifications by the end of the month
immediately following the recertification month, coverage will
be reinstated as of the first of that month if the individual
continues to be eligible and pays the enrollment fee.

(8)  The eligibility worker may extend the recertification
due date if the enrollee demonstrates that a medical emergency,
death of an immediate family member, natural disaster or other
similar cause prevented the enrollee from completing the
recertification process on time.

R414-310-15.  Effective Date of Enrollment and Enrollment
Period.

(1)  The effective date of enrollment in the Primary Care
Network program is the day that a completed and signed
application is received by the local office as defined in R414-
310-13(3) and R414-310-13(4)(a) and (b) and the applicant
meets all eligibility criteria, including payment of the enrollment
fee.  The Department shall not provide any benefits or pay for
any services received before the effective enrollment date.

(2)  The effective date of re-enrollment for a recertification
in the Primary Care Network program is the first day of the
month after the recertification month, if the recertification is
completed as described in R414-310-14(7).

(3)  If the enrollee does not complete the recertification as
described in R414-310-14(7), and the enrollee does not have
good cause for missing the deadline, the case will remain closed
and the individual may reapply during another open enrollment
period.

(4) An individual found eligible for the Primary Care
Network program shall be eligible from the effective date
through the end of the first month of eligibility and for the
following 12 months.  If the enrollee completes the
recertification process in accordance with R414-310-14(7) and
continues to be eligible, the recertification period will be for an
additional 12 months beginning the month following the
recertification month.  Eligibility could end before the end of a
12-month certification period for any of the following reasons:

(a)  the individual turns age 65;
(b)  the individual becomes entitled to receive student

health insurance, Medicare, or becomes covered by Veterans
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Administration Health Insurance;
(c)  the individual dies;
(d)  the individual moves out of state or cannot be located;
(e)  the individual enters a public institution or an Institute

for Mental Disease.
(5)  An individual enrolled in the Primary Care Network

program loses eligibility when the individual enrolls in any type
of group health plan or other creditable health insurance
coverage including an employer-sponsored health plan, except
under the following circumstances:

(a)  An individual who gains access to or enrolls in an
employer-sponsored health plan may switch to the UPP program
if the individual notifies the local office before the coverage in
the employer-sponsored health plan begins, and if the
requirements defined in R414-310-7(3)(b) are met.

(b)  An individual who enrolls in the Utah Health Insurance
Pool (H.I.P.) does not lose eligibility in the Primary Care
Network.

(6)  If a Primary Care Network case closes for any reason,
other than to become covered by another Medicaid program, and
remains closed for one or more calendar months, the individual
must submit a new application to the local office during an
enrollment period to reapply.  The individual must meet all the
requirements of a new applicant including paying a new
enrollment fee.

(7)  If a Primary Care Network case closes because the
enrollee is eligible for another Medicaid program, the individual
may reenroll in the Primary Care Network program if there is no
break in coverage between the programs, even if the State has
stopped enrollment under R414-310-16(2).

(a)  If the individual's 12-month certification period has not
ended, the individual may reenroll for the remainder of that
certification period.  The individual is not required to complete
a new application or have a new income eligibility
determination.  The individual must continue to meet the criteria
defined in R414-310-7.  The individual is not required to pay a
new enrollment fee for the months remaining in the current
certification period.

(b)  If the 12-month certification period from the prior
enrollment has ended, the individual may still reenroll in the
Primary Care Network program.  However, the individual must
complete a new application, meet eligibility and income
guidelines, and pay a new enrollment fee for the new
certification period.

(c)  If there is a break in coverage of one or more calendar
months between programs, the individual must reapply during
an open enrollment period for the Primary Care Network
program.

R414-310-16.  Enrollment Limitation.
(1)  The Department shall limit enrollment in the Primary

Care Network program.
(2)  The Department may stop enrollment of new

individuals at any time based on availability of funds.
(3)  The Department and local offices shall not accept

applications nor maintain waiting lists during a time period that
enrollment of new individuals is stopped.

(4)  If enrollment has not been stopped, individuals may
apply for the Primary Care Network program.

(5)  An individual who becomes ineligible for Medicaid, or
who must pay a spenddown or premium for Medicaid, but who
was not previously enrolled in the Primary Care Network
program, may apply to enroll in the Primary Care Network
program if the State has not stopped enrollment under R414-
310-16(2).  If enrollment has been stopped, the individual must
wait for an open enrollment period to apply.

R414-310-17.  Notice and Termination.
(1)  The department adopts 42 CFR 431.206, 431.210,

431.211, 431.213, 431.214, 435.919, 2004 ed., which are
incorporated by reference.

(2)  The local office shall notify an applicant or enrollee in
writing of the eligibility decision made on the application or the
recertification.

(3)  The local office shall terminate an individual's
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.

(4)  The local office shall terminate an individual's
enrollment if the individual fails to complete the recertification
process on time.

R414-310-18.  Improper Medical Coverage.
(1)  An individual who receives benefits under the Primary

Care Network program for which he is not eligible is
responsible to repay the Department for the cost of the benefits
received.

(2)  An alien and the alien's sponsor are jointly liable for
benefits received for which the individual was not eligible.

(3)  An overpayment of benefits includes all amounts paid
by the Department for medical services or other benefits on
behalf of an enrollee or for the benefit of the enrollee during a
time period that the enrollee was not actually eligible to receive
such benefits.

KEY:  Medicaid, primary care, covered-at-work,
demonstration
July 1, 2009 26-18-1
Notice of Continuation June 13, 2007 26-1-5

26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-320.  Medicaid Health Insurance Flexibility and
Accountability Demonstration Waiver.
R414-320-1.  Authority.

This rule is authorized by Title 26, Chapter 18 and allowed
under Section 1115 of the Social Security Act.  This rule
establishes the eligibility requirements for enrollment and the
benefits enrollees receive under the Health Insurance Flexibility
and Accountability Demonstration Waiver (HIFA), which is
Utah's Premium Partnership for Health Insurance (UPP).

R414-320-2.  Definitions.
The following definitions apply throughout this rule:
(1)  "Adult" means an individual who is at least 19 and not

yet 65 years of age.
(2)  "Applicant" means an individual who applies for

benefits under the UPP program, but who is not an enrollee.
(3)  "Best estimate" means the Department's determination

of a household's income for the upcoming certification period
based on past and current circumstances and anticipated future
changes.

(4)  "Child" means an individual who is younger than 19
years of age.

(5)  "Children's Health Insurance Program" or "CHIP"
provides medical services for children under age 19 who do not
otherwise qualify for Medicaid.

(6)  "Department" means the Utah Department of Health.
(7)  "Enrollee" means an individual who applies for and is

found eligible for the UPP program.
(8)  "Employer-sponsored health plan" means a health

insurance plan offered through an employer where:
(a)  the employer contributes at least 50 percent of the cost

of the health insurance premium of the employee;
(b)  coverage includes at least physician visits, hospital

inpatient services, pharmacy, well child visits, and children's
immunizations;

(c)  lifetime maximum benefits are at least $1,000,000;
(d)  the deductible is no more than $2,500 per individual;

and
(e)  the plan pays at least 70% of an inpatient stay after the

deductible.
(9)  "Utah's Premium Partnership for Health Insurance"

(UPP) program provides cash reimbursement for all or part of
the insurance premium paid by an employee for health insurance
coverage through an employer-sponsored health insurance plan
that covers either the eligible employee, the eligible spouse of
the employee, dependent children, or the family.

(10)  "Income averaging" means a process of using a
history of past and current income and averaging it over a
determined period of time that is representative of future
income.

(11)  "Income anticipating" means a process of using
current facts regarding rate of pay, number of working hours,
and expected changes to anticipate future income.

(12)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(13)  "Local office" means any Department of Workforce
Services office location, outreach location, or telephone location
where an individual may apply for medical assistance.

(14)  "Open enrollment means a time period during which
the Department accepts applications for the UPP program.

(15)  "Public Institution" means an institution that is the
responsibility of a governmental unit or that is under the
administrative control of a governmental unit.

(16)  "Primary Care Network" or "PCN" program provides
primary care medical services to uninsured adults who do not
otherwise qualify for Medicaid.

(17)  "Recertification month" means the last month of the
eligibility period for an enrollee.

(18)  "Spouse" means any individual who has been married
to an applicant or enrollee and has not legally terminated the
marriage.

(19)  "Verifications" means the proofs needed to decide if
an individual meets the eligibility criteria to be enrolled in the
program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the
eligibility of the individual.

R414-320-3.  Applicant and Enrollee Rights and
Responsibilities.

(1)  Any person who meets the limitations set by the
Department may apply during an open enrollment period.  The
open enrollment period may be limited to:

(a)  Adults with children living in the home;
(b)  Adults without children living in the home;
(c)  Adults enrolled in the PCN program;
(d)  Children enrolled in the CHIP program;
(e)  Adults or children who were enrolled in the Medicaid

program within the last thirty days prior to the beginning of the
open enrollment period; or

(f)  Other groups designated in advance by the Department
consistent with efficient administration of the program.

(2)  If a person needs help to apply, he may have a friend
or family member help, or he may request help from the local
office or outreach staff.

(3)  Applicants and enrollees must provide requested
information and verifications within the time limits given.  The
Department will allow the client at least 10 calendar days from
the date of a request to provide information and may grant
additional time to provide information and verifications upon
request of the applicant or enrollee.

(4)  Applicants and enrollees have a right to be notified
about the decision made on an application, or other action taken
that affects their eligibility for benefits.

(5)  Applicants and enrollees may look at information in
their case file that was used to make an eligibility determination.

(6)  Anyone may look at the eligibility policy manuals
located at any Department local office.

(7)  An individual must repay any benefits received under
the UPP program if the Department determines that the
individual was not eligible to receive such benefits.

(8)  Applicants and enrollees must report certain changes
to the local office within ten calendar days of the day the change
becomes known.  The local office shall notify the applicant at
the time of application of the changes that the enrollee must
report.  Some examples of reportable changes include:

(a)  An enrollee stops paying for coverage under an
employer-sponsored health plan.

(b)  An enrollee changes health insurance plans.
(c)  An enrollee has a change in the amount of the premium

they are paying for an employer-sponsored health insurance
plan.

(d)  An enrollee begins to receive coverage under, or
begins to have access to Medicare or the Veteran's
Administration Health Care System.

(e)  An enrollee leaves the household or dies.
(f)  An enrollee or the household moves out of state.
(g)  Change of address of an enrollee or the household.
(h)  An enrollee enters a public institution or an institution

for mental diseases.
(9)  An applicant or enrollee has a right to request an

agency conference or a fair hearing as described in R414-301-5
and R414-301-6.

(10)  An enrollee must continue to pay premiums and
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remain enrolled in an employer-sponsored health plan to be
eligible for benefits.

(11)  Eligible children may choose to enroll in their
employer-sponsored health insurance plan and receive UPP
benefits, or they may choose direct coverage through the
Children's Health Insurance Program.

R414-320-4.  General Eligibility Requirements.
(1)  The provisions of R414-302-1, R414-302-2, R414-

302-3, R414-302-5, and R414-302-6 apply to adult applicants
and enrollees.

(2)  The provisions of R382-10-6, R382-10-7, and R382-
10-9 apply to child applicants and enrollees.

(3)  An individual who is not a U.S. citizen and does not
meet the alien status requirements of R414-302-1 or R382-10-6
is not eligible for any services or benefits under the UPP
program.

(4)  Applicants and enrollees for the UPP program are not
required to provide Duty of Support information.  An adult who
would be eligible for Medicaid but fails to cooperate with Duty
of Support requirements required by the Medicaid program
cannot enroll in the UPP program.

(5)  Individuals who must pay a spenddown or premium to
receive Medicaid can enroll in the UPP program if they meet the
program eligibility criteria in any month they do not receive
Medicaid as long as the Department has not stopped enrollment
under the provisions of R414-320-16.  If the Department has
stopped enrollment, the individual must wait for an applicable
open enrollment period to enroll in the UPP program.

R414-320-5.  Verification and Information Exchange.
(1)  The applicant and enrollee must provide verification of

eligibility factors as requested by the Department.
(2)  The Department may release information concerning

applicants and enrollees and their households to other state and
federal agencies to determine eligibility for other public
assistance programs.

(3)  The Department safeguards information about
applicants and enrollees.

(4)  There are no provisions for taxpayers to see any
information from client records.

(5)  The director or designee shall decide if a situation is an
emergency warranting release of information to someone other
than the client.  The information may be released only to an
agency with comparable rules for safeguarding records.  The
information release cannot include information obtained through
an income match system.

R414-320-6.  Residents of Institutions.
(1)  Residents of public institutions are not eligible for the

UPP program.
(2)  A child under the age of 18 is not a resident of an

institution if the child is living temporarily in the institution
while arrangements are being made for other placement.

(3)  A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R414-320-7.  Creditable Health Coverage.
(1)  The Department adopts 42 CFR 433.138(b), 2007 ed.,

which is incorporated by reference.
(2)  An individual who is covered under a group health

plan or other creditable health insurance coverage, as defined by
the Health Insurance Portability and Accountability Act of 1996
(HIPAA), is not eligible for enrollment.

(3)  Eligibility for an individual who has access to but has
not yet enrolled in employer-sponsored health insurance
coverage will be determined as follows:

(a)  If the cost of the employer-sponsored coverage is less
than 5% of the household's gross income, the individual is not

eligible for the UPP program.
(b)  For adults, if the cost of the employer-sponsored

coverage exceeds 15% of the household's gross income the adult
may choose to enroll in the UPP program or may choose direct
coverage through the Primary Care Network program if
enrollment has not been stopped under the provisions of R414-
310-16.

(c)  A child may choose enrollment in UPP or direct
coverage under the CHIP program if the cost of the employer
sponsored coverage is equal to or more than 5% of the
household's gross income.

(4)  An individual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for enrollment, even if the individual must wait for
a Medicare open enrollment period to apply for Medicare
benefits.

(5)  An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for
enrollment.  An individual who is eligible to enroll in the VA
Health Care System, but who has not yet enrolled, may be
eligible for the UPP program while waiting for enrollment in the
VA Health Care System to become effective. To be eligible
during this waiting period, the individual must initiate the
process to enroll in the VA Health Care System.  Eligibility for
the UPP program ends once the individual becomes enrolled in
the VA Health Care System.

(6)  The Department shall deny eligibility if the applicant,
spouse, or dependent child has voluntarily terminated health
insurance coverage within the 90 days immediately prior to the
application date for enrollment under the UPP program.

(a)  An applicant, applicant's spouse, or dependent child
can be eligible for the UPP program if their prior insurance
ended more than 90 days before the application date.

(b)  An applicant, applicant's spouse, or dependent child
who voluntarily discontinues health insurance coverage under
a COBRA plan, or under the Utah Comprehensive Health
Insurance Pool, or who is involuntarily terminated from an
employer's plan may be eligible for the UPP program without a
90 day waiting period.

(7)  An individual with creditable health coverage operated
or financed by Indian Health Services may enroll in the UPP
program.

(8)  Individuals must report at application and
recertification whether each individual for whom enrollment is
being requested has access to or is covered by a group health
plan or other creditable health insurance coverage.  This
includes coverage that may be available through an employer or
a spouse's employer, Medicare Part A or B, or the VA Health
Care System.

(9)  The Department shall deny an application or
recertification if the applicant or enrollee fails to respond to
questions about health insurance coverage for any individual the
household seeks to enroll or recertify.

R414-320-8.  Household Composition.
(1)  The following individuals are included in the

household when determining household size for the purpose of
computing financial eligibility for the UPP program:

(a)  The individual;
(b)  The individual's spouse living with the individual;
(c)  All children of the individual or the individual's spouse

who are under age 19 and living with the individual; and
(d)  An unborn child if the individual is pregnant, or if the

applicant's legal spouse who lives in the home is pregnant.
(2)  A household member who is temporarily absent for

schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the
date of application is considered part of the household.
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R414-320-9.  Age Requirement.
(1)  An individual must be younger than 65 years of age to

enroll in the UPP program.
(2)  The individual's 65th birthday month is the last month

the person can be eligible for enrollment in the UPP program.

R414-320-10.  Income Provisions.
(1)  For an adult to be eligible to enroll, gross countable

household income must be equal to or less than 150% of the
federal non-farm poverty guideline for a household of the same
size.

(2)  For children to be eligible to enroll, gross countable
household income must be equal to or less than 200% of the
federal non-farm poverty guideline for a household of the same
size.

(3)  All gross income, earned and unearned, received by the
individual and the individual's spouse is counted toward
household income, unless this section specifically describes a
different treatment of the income.

(4)  The Department does not count as income any
payments from sources that federal laws specifically prohibit
from being counted as income to determine eligibility for the
UPP program.

(5)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(6)  Payments received from the Family Employment
Program, Working Toward Employment program, refugee cash
assistance or adoption support services as authorized under Title
35A, Chapter 3 are countable income.

(7)  Rental income is countable income.  The following
expenses can be deducted:

(a)  Taxes and attorney fees needed to make the income
available;

(b)  Upkeep and repair costs necessary to maintain the
current value of the property;

(c)  Utility costs only if they are paid by the owner; and
(d)  Interest only on a loan or mortgage secured by the

rental property.
(8)  Cash contributions made by non-household members

are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(9)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

(10)  Needs-based Veteran's pensions are counted as
income.  Only the portion of a Veteran's Administration check
to which the individual is legally entitled is countable income.

(11)  Child support payments received for a dependent
child living in the home are counted as that child's income.

(12)  In-kind income, which is goods or services provided
to the individual from a non-household member and which is
not in the form of cash, for which the individual performed a
service or which is provided as part of the individual's wages is
counted as income.  In-kind income for which the individual did
not perform a service, or did not work to receive, is not counted
as income.

(13)  Supplemental Security Income and State
Supplemental payments are countable income.

(14)  Income that is defined in 20 CFR 416 Subpart K,
Appendix, 2004 edition, which is incorporated by reference, is
not countable.

(15)  Payments that are prohibited under other federal laws
from being counted as income to determine eligibility for
federally-funded medical assistance programs are not countable.

(16)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(17)  A bona fide loan that an individual must repay and

that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(18)  Child Care Assistance under Title XX is not
countable income.

(19)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the
Department are not countable income.

(20)  Earned and unearned income of a child is not
countable income if the child is not the head of a household.

(21)  Educational income, such as educational loans,
grants, scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(22)  Reimbursements for employee work expenses
incurred by an individual are not countable income.

(23)  The value of food stamp assistance is not countable
income.

(24)  Income paid by the U.S. Census Bureau to a
temporary census taker to prepare for and conduct the census is
not countable income.

(25)  The additional $25 a week payment to unemployment
insurance recipients provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111-5, which an individual may receive from March 2009
through June 2010 is not countable income.

(26)  The one-time economic recovery payments received
by individuals receiving social security, supplemental security
income, railroad retirement, or veteran's benefits under the
provisions of Section 2201 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115,
and refunds received under the provisions of Section 2202 of
the American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111-5, 123 Stat. 115, for certain government retirees are not
countable income.

(27)  The Consolidated Omnibus Reconciliation Act
(COBRA) premium subsidy provided under Section 3001 of the
American Recovery and Reinvestment Act of 2009, Pub. L
No.111-5, 123 Stat. 115, is not countable income.

(28)  The making work pay credit provided under Section
1001 of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111-5, 123 Stat. 115, is not countable income.

R414-320-11.  Budgeting.
This section describes methods that the Department uses to

determine the household's countable monthly or annual income.
(1)  The gross income of all household members is counted

in determining the eligibility of the applicant or enrollee, unless
the income is excluded under this rule.  Only expenses that are
required to make an income available to the individual are
deducted from the gross income.  No other deductions are
allowed.

(2)  The Department determines monthly income by taking
into account the months of pay where an individual receives a
fifth paycheck when paid weekly, or a third paycheck when paid
every other week.  The Department multiplies the weekly
amount by 4.3 to obtain a monthly amount.  The Department
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3)  The Department shall determine an individual's
eligibility prospectively for the upcoming certification period at
the time of application and at each recertification for continuing
eligibility.  The Department determines prospective eligibility
by using the best estimate of the household's average monthly
income that is expected to be received or made available to the
household during the upcoming certification period.  The
Department prorates income that is received less often than
monthly over the certification period to determine an average
monthly income.  The Department may request prior years' tax
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returns as well as current income information to determine a
household's income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period.  The Department may use different
methods for different types of income received in the same
household.

(5)  The Department determines farm and self-employment
income by using the individual's most recent tax return forms.
If tax returns are not available, or are not reflective of the
individual's current farm or self-employment income, the
Department may request income information from the most
recent time period during which the individual had farm or self-
employment income.  The Department deducts 40% of the gross
income as a deduction for business expenses to determine the
countable income of the individual.  For individuals who have
business expenses greater than 40%, the Department may
exclude more than 40% if the individual can demonstrate that
the actual expenses were greater than 40%.  The Department
deducts the same expenses from gross income that the Internal
Revenue Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and specifically for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7)  The Department may request additional information
and verification about how a household is meeting expenses if
the average household income appears to be insufficient to meet
the household's living expenses.

R414-320-12.  Assets.
There is no asset test for eligibility in the UPP program.

R414-320-13.  Application Procedure.
(1)  The application is the initial request from an applicant

for UPP enrollment.  The application process includes gathering
information and verifications to determine the individual's
eligibility for enrollment.

(2)  The applicant must complete and sign a written
application or complete an application on-line via the Internet
to enroll in the UPP program.

(a)  The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for the UPP program.  The local office
eligibility worker may require the applicant to provide
additional information that was not asked for on the form the
applicant completed, and may require the applicant to sign a
signature page from a hardcopy medical application form.

(b)  If an applicant cannot write, he must make his mark on
the application form and have at least one witness to the
signature.  A legal guardian or a person with power of attorney
may sign the application form for the applicant.

(c)  An authorized representative may apply for the
applicant if unusual circumstances prevent the individual from
completing the application process himself.  The applicant must
sign the application form if possible.

(3)  The date of application is the day the agency receives
a signed application form at a local office by the close of
business on a business day.  This applies to paper applications
delivered in person or by mail, paper applications sent via
facsimile transmission, and electronic applications sent via the
internet.  If a local office receives an application after the close
of business on a business day, the date of application is the next
business day.

(4)  The application date for applications delivered to an
outreach location is as follows:

(a)  If the application is delivered at a time when the
outreach staff is working at that location, the date of application
is the date the outreach staff receives the application.

(b)  If the application is delivered at a time when the
outreach office is closed, including being closed for weekends
or holidays, the date of application is the last business day that
a staff person from the state agency was available to receive or
pick up applications from the location.

(5)  The due date for verification needed to complete an
application and determine eligibility is the close of business on
the last day of the application period.

(6)  If an applicant has a legal guardian, a person with a
power of attorney, or an authorized representative, the local
office shall send decision notices, requests for information, and
forms that must be completed to both the individual and the
individual's representative, or to just the representative if
requested or if determined appropriate.

(7)  The Department shall reinstate a UPP case without
requiring a new application if the case was closed in error.

(8)  The Department shall continue enrollment without
requiring a new application if the case was closed for failure to
complete a recertification or comply with a request for
information or verification:

(a)  If the enrollee complies before the effective date of the
case closure or by the end of the month immediately following
the month the case was closed; and

(b)  The individual continues to meet all eligibility
requirements.

(9)  An applicant may withdraw an application any time
before the Department completes an eligibility decision on the
application.

(10)  If an eligible household requests enrollment for a new
household member, the application date for the new household
member is the date of the request.  A new application form is
not required.  However, the household shall provide the
information necessary to determine eligibility for the new
member, including information about access to creditable health
insurance.

(a)  Benefits for the new household member will be
allowed from the date of request or the date an application is
received through the end of the current certification period.

(b)  A new income test is not required to add the new
household member for the months remaining in the current
certification period.

(c)  A new household member may be added only if the
Department has not stopped enrollment under Section R414-
320-15.

(d)  Income of the new member will be considered at the
next scheduled recertification.

(11)  A child who loses Medicaid coverage because he or
she has reached the maximum age limit and does not qualify for
any other Medicaid program without paying a spenddown, may
enroll in UPP without waiting for the next open enrollment
period.

(12)  A child who loses Medicaid coverage because he or
she is no longer deprived of parental support and does not
qualify for any other Medicaid program without paying a
spenddown, may enroll in UPP without waiting for the next
open enrollment period.

(13)  A new child born to or adopted by an enrollee may be
enrolled in UPP without waiting for the next open enrollment
period.

R414-320-14.  Eligibility Decisions and Recertification.
(1)  The Department adopts 42 CFR 435.911 and 435.912,

2007 ed., which are incorporated by reference.
(2)  When an individual applies for UPP, the local office
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shall determine if the individual is eligible for Medicaid.  An
individual who qualifies for Medicaid without paying a
spenddown or a premium cannot enroll in the UPP program.  If
the individual appears to qualify for Medicaid, but additional
information is required to determine eligibility for Medicaid, the
applicant must provide additional information requested by the
eligibility worker.  Failure to provide the requested information
shall result in the application being denied.

(a)  If the individual must pay a spenddown or premium to
qualify for Medicaid, the individual may choose to enroll in the
UPP program if it is an open enrollment period and the
individual meets all the applicable criteria for eligibility.  If the
UPP program is not in an enrollment period, the individual must
wait for an open enrollment period.

(b)  At recertification, the local office shall first review
eligibility for Medicaid.  If the individual qualifies for Medicaid
without a spenddown or premium, the individual cannot be
reenrolled in the UPP program.  If the individual appears to
qualify for Medicaid, the applicant must provide additional
information requested by the eligibility worker.  Failure to
provide the requested information shall result in the application
being denied.

(3)  To enroll, the individual must meet enrollment
eligibility criteria at a time when the Department has not already
stopped enrollment under provisions of Section R414-320-16.

(4)  The local office shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  The applicant voluntarily withdraws the application
and the local office sends a notice to the applicant to confirm the
withdrawal;

(b)  The applicant died; or
(c)  The applicant cannot be located; or
(d)  The applicant has not responded to requests for

information within the 30 day application period or by the date
the eligibility worker asked the information or verifications to be
returned, if that date is later.

(5)  The enrollee must recertify eligibility at least every 12
months.

(6)  The local office eligibility worker may require the
applicant, the applicant's spouse, or the applicant's authorized
representative to attend an interview as part of the application
and recertification process.  Interviews may be conducted in
person or over the telephone, at the local office eligibility
worker's discretion.

(7)  The enrollee must complete the recertification process
and provide the required verifications by the end of the
recertification month.

(a)  If the enrollee completes the recertification and
continues to meet all eligibility criteria, coverage will be
continued without interruption.

(b)  The case will be closed at the end of the recertification
month if the enrollee does not complete the recertification
process and provide required verifications by the end of the
recertification month.

(c)  If an enrollee does not complete the recertification by
the end of the recertification month, but completes the process
and provides required verifications by the end of the month
immediately following the recertification month, coverage will
be reinstated as of the first of that month if the individual
continues to be eligible.

(8)  The eligibility worker may extend the recertification
due date if the enrollee demonstrates that a medical emergency,
death of an immediate family member, natural disaster or other
similar cause prevented the enrollee from completing the
recertification process on time.

R414-320-15.  Effective Date of Enrollment and Enrollment
Period.

(1)  The effective date of enrollment is the day that a

completed and signed application is received at a local office as
defined in Subsections R414-320-13(3) and R414-320-13(4)(a)
and (b), and the applicant meets all eligibility criteria and
enrolls in and pays the first premium for the employer-
sponsored health insurance in the application month.

(2)  The effective date of enrollment cannot be before the
month in which the applicant pays a premium for the employer-
sponsored health insurance and is determined as follows:

(a)  The effective date of enrollment is the date an
application is received and the person is found eligible, if the
applicant enrolls in and pays the first premium for the employer-
sponsored health insurance in the application month.

(b)  If the applicant will not pay a premium for the
employer-sponsored health insurance in the application month,
the effective date of enrollment is the first day of the month in
which the applicant pays a premium for the employer-sponsored
health insurance.  The applicant must enroll in the employer-
sponsored health insurance no later than 30 days from the day
on which the Department of Workforce Services sends the
applicant written notice that he meets the qualifications for
UPP.

(c)  If the applicant does not enroll in the employer-
sponsored health insurance within 30 days from the day on
which the Department of Workforce Services sends the
applicant written notice that he meets the qualifications for
UPP, the application shall be denied and the individual will
have to reapply during another open enrollment period.

(3)  The effective date of enrollment for a newborn or
newly adopted child is the date the newborn or newly adopted
child is enrolled in the employer-sponsored health insurance if
the family requests the coverage within 30 days of the birth or
adoption.  If the request is more than 30 days after the birth or
adoption, enrollment is effective the date of report.

(4)  The effective date of re-enrollment for a recertification
is the first day of the month after the recertification month, if the
recertification is completed as described in R414-320-13.

(5)  If the enrollee does not complete the recertification as
described in R414-320-13, and the enrollee does not have good
cause for missing the deadline, the case will remain closed and
the individual may reapply during another open enrollment
period.

(6)  An individual found eligible shall be eligible from the
effective date through the end of the first month of eligibility
and for the following 12 months.  If the enrollee completes the
redetermination process in accordance with R414-320-13 and
continues to be eligible, the recertification period will be for an
additional 12 months beginning the month following the
recertification month.  Eligibility could end before the end of a
12-month certification period for any of the following reasons:

(a)  The individual turns age 65;
(b)  The individual becomes entitled to receive Medicare,

or becomes covered by Veterans Administration Health
Insurance;

(c)  The individual dies;
(d)  The individual moves out of state or cannot be located;
(e)  The individual enters a public institution or an Institute

for Mental Disease.
(7)  If an adult enrollee discontinues enrollment in

employer-sponsored insurance coverage, eligibility ends.  If the
enrollment in employer-sponsored insurance is discontinued
involuntarily and the individual notifies the local office within
10 calendar days of when the insurance ends, the individual may
switch to the PCN program for the remainder of the certification
period.

(8)  A child enrollee may discontinue employer-sponsored
health insurance and move to direct coverage under the
Children's Health Insurance Program at any time during the
certification period without any waiting period.

(9)  An individual enrolled in the Primary Care Network or
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the Children's Health Insurance Program who enrolls in an
employer-sponsored plan may switch to the UPP program if the
individual reports to the local office within 10 calendar days of
enrolling in an employer-sponsored plan and before coverage on
the employer-sponsored plan begins.

(10)  If a UPP case closes for any reason, other than to
become covered by another Medicaid program or the Children's
Health Insurance Program, and remains closed for one or more
calendar months, the individual must submit a new application
to the local office during an open enrollment period to reapply.
The individual must meet all the requirements of a new
applicant.

(11)  If a UPP case closes because the enrollee is eligible
for another Medicaid program or the Children's Health
Insurance Program, the individual may reenroll if there is no
break in coverage between the programs, even if the State has
stopped enrollment under R414-320-15.

(a)  If the individual's 12-month certification period has not
ended, the individual may reenroll for the remainder of that
certification period.  The individual is not required to complete
a new application or have a new income eligibility
determination.

(b)  If the 12-month certification period from the prior
enrollment has ended, the individual may still reenroll.
However, the individual must complete a new application and
meet eligibility and income guidelines for the new certification
period.

(c)  If there is a break in coverage of one or more calendar
months between programs, the individual must reapply during
an open enrollment period.

R414-320-16.  Open Enrollment Period.
(1)  The Department accepts applications for enrollment at

times when sufficient funding is available to justify enrolling
more individuals.  The Department limits the number it enrolls
according to the funds available for the program.

(2)  The Department may stop enrollment of new
individuals at any time based on availability of funds.

(3)  The Department and local offices shall not accept
applications nor maintain waiting lists during a time period that
enrollment of new individuals is stopped.

R414-320-17.  Notice and Termination.
(1)  The Department shall notify an applicant or enrollee in

writing of the eligibility decision made on the application or the
recertification.

(2)  The Department shall terminate an individual's
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.

(3)  The Department shall terminate an individual's
enrollment if the individual fails to complete the recertification
process on time.

(4)  The Department shall notify an enrollee in writing at
least ten days before taking a proposed action adversely
affecting the enrollee's eligibility.  Notices shall provide the
following information:

(a)  The action to be taken;
(b)  The reason for the action;
(c)  The regulations or policy that support the action;
(d)  The applicant's or enrollee's right to a hearing;
(e)  How an applicant or enrollee may request a hearing;
(f)  The applicant or enrollee's right to represent himself, or

use legal counsel, a friend, relative, or other spokesperson.
(5)  The Department need not give ten-day notice of

termination if:
(a)  The enrollee is deceased;
(b)  The enrollee has moved out of state and is not expected

to return;
(c)  The enrollee has entered a public institution or

institution for mental disease;
(d)  The enrollee has enrolled in other health insurance

coverage, in which case eligibility may cease immediately and
without prior notice.

R414-320-18.  Improper Medical Coverage.
(1)  An individual who receives benefits under the UPP

program for which he is not eligible is responsible to repay the
Department for the cost of the benefits received.

(2)  An overpayment of benefits includes all amounts paid
by the Department for medical services or other benefits on
behalf of an enrollee or for the benefit of the enrollee during a
time period that the enrollee was not actually eligible to receive
such benefits.

R414-320-19.  Benefits.
(1)  The UPP program provides cash reimbursement to

enrollees as described in this section.
(2)  The reimbursement shall not exceed the amount the

employee pays toward the cost of the employer-sponsored
coverage.

(3)  The amount of reimbursement for an adult will be up
to $150 per month per individual.

(4)  The amount of reimbursement for children will be up
to $100 per month per child for medical and an additional $20
if they choose to enroll in employer-sponsored dental coverage.

(a)  When the employer-sponsored insurance does not
include dental benefits, the children may receive cash
reimbursement up to $100 for the medical insurance cost and
enroll in direct dental coverage under the CHIP Program.

(b)  When the employer-sponsored insurance includes
dental, the applicant will be given the choice of enrolling the
children in the employer-sponsored dental and receiving an
additional reimbursement up to $20, or enrolling in direct dental
coverage through the CHIP Program.

KEY:  Medicaid, UPP
July 1, 2009 26-18-3

26-1-5
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-401.  Nursing Care Facility Assessment.
R414-401-1.  Introduction and Authority.

(1)  This rule implements the assessment imposed on
certain nursing care facilities by Utah Code Title 26, Chapter
35a.

(2)  The rule is authorized by Section 26-1-30 and Utah
Code Title 26, Chapter 35a.

R414-401-2.  Definitions.
(1)  The definitions in Section 26-35a-103 apply to this

rule.
(2)  The definitions in R414-1 apply to this rule.

R414-401-3.  Assessment.
(1)  The collection agent for the nursing care facility

assessment shall be the Department, which is vested with the
administration and enforcement of the assessment.

(2)  The uniform rate of assessment for every facility is
$10.20 per non-Medicare patient day provided by the facility,
except that intermediate care facilities for the mentally retarded
shall be assessed at the uniform rate of $6.53 per patient day.
Swing bed facilities shall be assessed the uniform rate for
nursing facilities effective January 1, 2006. The Utah State
Veteran's Home is exempted from this assessment and this rule.

(3)  Each nursing care facility must pay its assessment
monthly on or before the last day of the next succeeding month.

(4)  The Department shall extend the time for paying the
assessment to the next month succeeding the federal approval of
a Medicaid State Plan Amendment allowing for the assessment,
and consequent reimbursement rate adjustments.

R414-401-4.  Reporting and Auditing Requirements.
(1)  Each nursing care facility shall, on or before the end of

the succeeding month, file with the Department a report for the
month, and shall remit with the report the assessment required
to be paid for the month covered by the report.

(2)  Each report shall be on the Department-approved form,
and shall disclose the total number of patient days in the facility,
by designated category, during the period covered by the report.

(3)  Each nursing care facility shall supply the data required
in the report and certify that the information is accurate to the
best of the representative's knowledge.

(4)  Each nursing care facility subject to this assessment
shall maintain complete and accurate records.  The Department
may inspect each nursing care facility's records and the records
of the facility's owners to verify compliance.

(5)  Separate nursing care facilities owned or controlled by
a single entity may combine reports and payments of
assessments provided that the required data are clearly set forth
for each separately reporting nursing care facility.

(6)  The Department shall extend the time for making
required reports to the next month succeeding the federal
approval of a Medicaid State Plan Amendment allowing for the
assessment, and consequent reimbursement rate adjustments.

R414-401-5.  Penalties and Interest.
The penalties for failure to file a report, to pay the

assessment due within the time prescribed, to pay within 30 days
of a notice of deficiency of the assessment, for underpayment of
the assessment, for intent to evade the assessment are as
provided in Utah Code Section 26-35a-105.

KEY:  Medicaid, nursing facility
July 1, 2009 26-1-30
Notice of Continuation June 25, 2009 26-35a
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-504.  Nursing Facility Payments.
R414-504-1.  Introduction.

(1)  This rule adopts a case mix or severity based payment
system, commonly referred to as RUGS (Resource Utilization
Group System) for nursing facilities that are not ICF/MRs.  This
system reimburses facilities based on the case mix index of the
facility.  It also establishes rates for ICF/MR facilities.

(2)  This rule is authorized by Utah Code sections 26-1-5,
26-18-3, and 26-35a.

R414-504-2.  Definitions.
The definitions in R414-1-2 and R414-501-2 apply to this

rule.  In addition:
(1)  "Behaviorally complex resident" means a long-term

care resident with a severe, medically based behavior disorder,
including traumatic brain injury, dementia, Alzheimer's,
Huntington's Chorea, which causes diminished capacity for
judgment, retention of information or decision-making skills, or
a resident, who meets the Medicaid criteria for nursing facility
level of care and who has a medically-based mental health
disorder or diagnosis and has a high level resource use in the
nursing facility not currently recognized in the case mix.

(2)  "Case Mix Index" means a score assigned to each
facility based on the average of the Medicaid patients' RUGS
scores for that facility.

(3)  "Facility Case Mix Rate" means the rate the
Department issues to a facility for a specified period of time.
This rate utilizes the case mix index for a provider, labor wage
index application and other case mix related costs.

(4)  "FCP" means the Facility Cost Profile report filed by
the provider on an annual basis.

(5)  "Minimum Data Set" (MDS) means a set of screening,
clinical and functional status elements, including common
definitions and coding categories, that form the foundation of
the comprehensive assessment for all residents of long term care
facilities certified to participate in Medicaid.

(6)  "Nursing Costs" means the most current costs from the
annual FCP report reported on lines 070-012 Nursing Admin
Salaries and Wages; 070-013 Nursing Admin Tax and Benefits;
070-040 Nursing Direct Care Salaries and Wages; 070-041
Nursing Direct Care Tax and Benefits, and 070-050 Purchased
Nursing Services.

(7)  "Nursing facility" or "facility" means a Medicaid-
participating NF, SNF, or a combination thereof, as defined in
42 USC 1396r (a) (1988), 42 CFR 440.150 and 442.12 (1993),
and UCA 26-21-2(15).

(8)  "Patient day" means the care of one patient during a
day of service, excluding the day of discharge.

(9) "Property costs" means the fair rental value (FRV)
established by this rule.

(10)  "RUGS" means the 34 RUG identification system
based on the Resource Utilization Group System established by
Medicare to measure and ultimately pay for the labor, fixed
costs and other resources necessary to provide care to Medicaid
patients.  Each "RUG" is assigned a weight based on an
assessment of its relative value as measured by resource
utilization.

(11)  "RUGS score" means a total number based on the
individual RUGS derived from a resident's physical, mental and
clinical condition, which projects the amount of relative
resources needed to provide care to the resident.  RUGS is
calculated from the information obtained through the
submission of the MDS data.

(12)  "Sole community provider" means a facility that is not
an urban provider and is not within 30 paved road miles of
another existing facility and is the only facility:

(a)  within a city, if the facility is located within the

incorporated boundaries of a city; or
(b)  within the unincorporated area of the county if it is

located in an unincorporated area.
(13)(a)  "Urban provider" means a facility located in a

county which has a population greater than 90,000 persons.
(b)  "Rural provider" means a facility that is not an urban

provider.
(14)  "FRV Data Report" means a report that provides the

Department with information relating to capital improvements
to be included in the FRV calculation.

(15)  "Banked beds" means beds that have been taken off-
line by the provider, through the process defined by Utah
Department of Health, Bureau of Facility Licensing,
Certification, and Resident Assessment, to reduce the
operational capacity of the facility, but does not reduce the
licensed bed capacity.

(16)  "Bed Addition" means, as used in the fair rental value
calculation, a capitalized project that adds additional beds to the
facility.  This must be new and complete construction.  An
increase in total licensed beds and new construction costs
support a claim of additional beds.

(17)  "Bed Replacement" means, as used in the fair rental
value calculation, a capitalized project that furnishes a bed in
the place of another, previously existing, bed.  Room
remodeling is not a replacement of beds.  This must be new and
complete construction.

(18)  "Major Renovation" means, as used in the fair rental
value calculation, a capitalized project with a cost equal to or
greater than $500 per licensed bed.  A renovation extends the
life, increases the productivity, or significantly improves the
safety (such as by asbestos removal) of a facility as opposed to
repairs and maintenance which either restore the facility to, or
maintain it at, it's normal or expected service life.  Vehicle costs
are not a major renovation capital expenditure.

R414-504-3.  Principles of Facility Case Mix Rates and
Other Payments.

The following principles apply to the payment of
freestanding and provider based nursing facilities for services
rendered to nursing care level I, II, and III Medicaid patients, as
defined in R414-502.  This rule does not affect the system for
reimbursement for intensive skilled Medicaid patient add-on
amounts.

(1)  Approximately 59% of total payments in aggregate to
nursing facilities for nursing care level I, II and III Medicaid
patients are based on a prospective facility case mix rate.  In
addition, these facilities shall be paid a flat basic operating
expense payment equal to approximately 29% of the total
payments.  The balance of the total payments will be paid in
aggregate to facilities as required by R414-504-3 based on other
authorized factors, including property and behaviorally complex
residents, in the proportion that the facility qualifies for the
factor.

(2)  Each quarter, the Department shall calculate a new
case mix index for each nursing facility.  The case mix index is
based on three months of MDS assessment data.  The newly
calculated case mix index is applied to a new rate at the
beginning of a quarter according to the following schedule:

(a)  January, February and March MDS assessments are
used for July 1 rates.

(b)  April, May and June MDS assessments are used for
October 1 rates.

(c)  July, August and September MDS assessments are used
for January 1 rates.

(d)  October, November and December MDS assessments
are used for April 1 rates.

(3)  MDS data is used in calculating each facility's case mix
index.  This information is submitted by each facility and, as
such, each facility is responsible for the accuracy of its data.
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The Department may exclude inaccurate or incomplete MDS
data from the calculation.

(4)  MDS assessments for recipients who are eligible for
the "Intensive Skilled" add-on are excluded from the case mix
calculation.  A facility with less than 20 percent of its total
census days as Medicaid days, as reported on its FCP or FRV
data report, is excluded from the state case mix average.  The
state average case mix index is used to set the rate for that
facility.

(5)  A facility may apply for a special add-on rate for
behaviorally complex residents by filing a written request with
the Division of Health Care Financing.  The Department may
approve an add-on rate if an assessment of the acuity and needs
of the patient demonstrates that the facility is not adequately
reimbursed by the RUGS score for that patient.  The rate is
added on for the specific resident's payment and is not subsumed
as part of the facility case mix rate.  Utah's Bureau of Health
Facility Licensure, Certification and Resident Assessment will
make the determination as to qualification for any additional
payment.  The Division of Health Care Financing shall
determine the amount of any add-on.

(6)  Property costs are paid separately from the RUGS rate.
(7) Property costs shall be calculated once per year, each

July 1, and reimbursed as a component of the facility rate based
on an FRV System.

(a)  Under this FRV system, the Department reimburses a
facility based on the estimated value of its capital assets in lieu
of direct reimbursement for depreciation, amortization, interest,
and rent or lease expenses.  The FRV system establishes a
nursing facility's bed value based on the age of the facility and
total square footage.

(i)  The initial age of each nursing facility used in the FRV
calculation is determined as of September 15, 2004, using each
facility's initial year of construction.

(ii)  The age of each facility is adjusted each July 1 to make
the facility one year older.

(iii)  The age is reduced for replacements, major
renovations, or additions placed into service since the facility
was built, as reported on the FRV Data Report, provided there
is sufficient documentation to support the historical changes.

(A)  If a facility adds new beds or replaces existing beds,
these beds are averaged into the age of the original beds to
arrive at the facility's age.  Bed additions and bed replacements
must be completed within a 24-month period and be reported on
an FRV Data Report for the reporting period used for the July
1 rate year.

(B)  If a facility completed a major renovation, the cost of
the project is represented by an equivalent number of new beds.

(I)  The renovation must have been completed during a 24-
month period and reported on an FRV Data Report for the
reporting period used for the July 1 rate year and be related to
the reasonable functioning of the nursing facility.  Renovations
unrelated to either the direct or indirect functioning of the
nursing facility shall not be used to adjust the facility's age.

(II)  The equivalent number of new beds is determined by
dividing the cost of the project by the accumulated depreciation
per bed of the facility's existing beds immediately before the
project.

(III)  The equivalent number of new beds is then subtracted
from the total actual beds.  The result is multiplied by the
difference in the year of the completion of the project and the
age of the facility, which age is based on the initial construction
year or the last reconstruction or renovation project.  The
product is then divided by the actual number of beds to arrive at
the number of years to reduce the age of the facility.

(b)  A nursing facility's fair rental value per diem is
calculated as follows:

As used in this subsection (b), "capital index" is the percent
change in the nursing home "Per bed or person, total cost" row

and "3/4" column as found in the two most recent annual R.S.
Means Building Construction Cost Data as adjusted by the
weighted average total city cost index for Salt Lake City, Utah.

(i)  The buildings and fixtures value per licensed bed is
$50,000, which is based upon a standard facility size of at least
450 square feet determined using the R.S. Means Building
Construction Cost Data adjusted by the weighted average total
city cost index for Salt Lake City, Utah.  To this $50,000 is
added 10% ($5,000) for land and 10% ($5,000) for movable
equipment.  Each nursing facility's total licensed beds are
multiplied by this amount to arrive at the "total bed value."  The
total bed value is trended forward by multiplying it by the
capital index and adding it to the total bed value to arrive at the
"newly calculated total bed value."  The newly calculated total
bed value is depreciated, except for the portion related to land,
at 1.50 percent per year according to the weighted age of the
facility.  The maximum age of a nursing facility shall be 35
years.  There shall be no recapture of depreciation.  The base
value per licensed bed is updated annually using the R.S. Means
Building Construction Cost Data as noted above.  Beginning
July 1, 2008, the 2007 base value per licensed bed is used for all
facilities, except facilities having completed a qualifying
addition, replacement or major renovation.  These qualifying
facilities have that year's base value per licensed bed used in
their FRV calculation until an additional qualifying addition,
replacement or major renovation project is completed and
reported, at which time the base value is updated again.

(ii)  A nursing facility's annual FRV is calculated by
multiplying the facility's newly calculated bed value times a
rental factor.  The rental factor is the sum of the 20-year
Treasury Bond Rate as published in the Federal Reserve
Bulletin using the average for the calendar year preceding the
rate year and a risk value of three percent.  Regardless of the
result produced in this subsection (ii), the rental factor shall not
be less than nine percent or more than 12 percent.

(iii)  The facility's annual FRV is divided by the greater of:
(A)  the facility's annualized actual resident days during the

cost reporting period; and
(B)  for rural providers, 65 percent of the annualized

licensed bed capacity of the facility and, for urban providers, 85
percent of the annualized licensed bed capacity of the facility.

(iv)  The FRV per diem determined under this fair rental
value system shall be no lower than $8.

(c)  A pass-through component of the rate is applied and is
calculated as follows:

(i)  The nursing facility's per diem real property tax and
real property insurance cost is determined by dividing the sum
of the facility's allowable real property tax and real property
insurance costs, as reported in the most recent FCP or FRV Data
Report, as applicable, by the facility's actual total patient days.

(ii)  For a newly constructed or newly certified facility that
has not submitted an FCP or FRV Data Report that would be
used in the rate period, the per diem real property tax and real
property insurance is the state average daily real property tax
and real property insurance cost of all facilities.

(8)  Newly constructed or newly certified facilities' case
mix component of the rate shall be paid using the average case
mix index.  This average case mix index remains in place until
sufficient MDS data exist for the facility to calculate the case
mix as described in R414-504-3(2).  At the following quarter's
rate setting, the Department shall issue a new case mix adjusted
rate.  The property payment to the facility is controlled by
R414-504-3(7).

(9)  An existing facility acquired by a new owner will
continue at the same case mix index and property cost payment
established for the facility under the previous ownership for the
remainder of the quarter.

(a)  The subsequent quarter's case mix index is established
using the prior ownership facility MDS data until sufficient
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MDS data exist for the facility to calculate the case mix as
described in R414-504-3(2).

(b)  The property component is calculated for the facility at
the beginning of the next state fiscal year, as noted in R414-504-
3(7).

(10)  A sole community provider that is financially
distressed may apply for a payment adjustment above the case
mix index established rate.  The maximum increase will be 7.5%
above the average of the most recent Medicaid daily rate for all
Medicaid residents in all freestanding nursing facilities in the
state.  The maximum duration of this adjustment is for no more
than a total of 12 months per facility in any five-year period.

(a)  The application shall propose what the adjustment
should be and include a financial review prepared by the facility
documenting:

(i)  the facility's income and expenses for the past 12
months; and

(ii)  specific steps taken by the facility to reduce costs and
increase occupancy.

(b)  Financial support from the local municipality and
county governing bodies for the continued operation of the
facility in the community is a necessary prerequisite to an
acceptable application.  The Department, the facility and the
local governing bodies may negotiate the amount of the
financial commitment from the governing bodies, but in no case
may the local commitment be less than 50% of the state share
required to fund the proposed adjustment.  Any continuation of
the adjustment beyond 6 months requires a local commitment of
100% of the state share for the rate increase above the base rate.
The applicant shall submit letters of commitment from the
applicable municipality or county, or both, committing to make
an intergovernmental transfer for the amount of the local
commitment.

(i)  If the governmental agency receives donations in order
to provide the financial contribution, it must document that the
donations are "bona fide" as set forth in 42 CFR 433.54.

(c)  The Department may conduct its own independent
financial review of the facility prior to making a decision
whether to approve a different payment rate.

(d)  If the Department determines that the facility is in
imminent peril of closing, it may make an interim rate
adjustment for up to 90 days.

(e)  The Department's determination shall be based on
maintaining access to services and maintaining economy and
efficiency in the Medicaid program.

(f)  If the facility desires an adjustment for more than 90
days, it must demonstrate that:

(i)  the facility has taken all reasonable steps to reduce
costs, increase revenue and increase occupancy;

(ii)  despite those reasonable steps the facility is currently
losing money and forecast to continue losing money; and

(iii)  the amount of the approved adjustment will allow the
facility to meet expenses and continue to support the needs of
the community it serves, without unduly enriching any party.

(g)  If the Department approves an interim or other
adjustment, it shall notify the facility when the adjustment is
scheduled to take effect and how much contribution is required
from the local governing bodies.  Payment of the adjustment is
contingent on the facility obtaining a fully executed binding
agreement with local governing bodies to pay the contribution
to the Department.

(h)  The Department may withhold or deny payment of the
interim or other adjustment if the facility fails to obtain the
required agreement prior to the scheduled effective date of the
adjustment.

(11)  A provider may challenge the rate set pursuant to this
rule using the appeal in R410-14. This applies to which rate
methodology is used as well as to the specifics of
implementation of the methodology.  A provider must exhaust

administrative remedies before challenging rates in any other
forum.

(12)  In developing payment rates, the Department may
adjust urban and non-urban rates to reflect differences in urban
and non-urban labor costs.  The urban labor costs
reimbursement cannot exceed 106% of the non-urban labor
costs.  Labor costs are as reported on the most recent FCP but
do not include FCP-reported management, consulting, director,
and home office fees.

(13)  The Department reimburses swing beds, transitional
care unit beds, and small health care facility beds that are used
as nursing facility beds, using the prior calendar year state-wide
average of the daily nursing facility rate.

(14)  Withholding of Title XIX payments
(a)  The Department may withhold Title XIX payments

from providers if:
(i)  there is a shortage in a resident trust account managed

by the facility;
(ii)  the facility fails to submit a complete and accurate FCP

as required by Utah State Plan Attachment 4.19-D, Section 332;
(iii)  the facility fails to submit timely, accurate Minimum

Data Set (MDS) data;
(iv)  the facility owes money to the Division of Health Care

Financing because of an overpayment, nursing care facility
assessment, civil money penalty, or other offset; or

(v)  the facility fails to respond within ten business days to
requests for information relating to desk review or audit findings
relating to the facility's submitted FCP or FRV Data Report.

(b)  For ongoing operations, the Department will provide
notice before withholding payments.  The Department and
provider may negotiate a repayment schedule acceptable to the
Department for monies owed to the Department listed in
subsection (a)(iv).  The repayment schedule may not exceed 180
days.

(c)  When the Department rescinds withholding of
payments to a facility, it will resume payments according to the
regular claims payment cycle.

R414-504-4.  Quality Improvement Incentive.
(1)  The incentive period is from July 1, 2009 through May

31, 2010.
(2)  In order for a facility to qualify for any Quality

Improvement Incentive or initiative in subsections (3) or (4):
(a)  The application form and all supporting documentation

for that Incentive or Initiative must be faxed in or mailed with
a postmark during the incentive period.  Failure to include all
required supporting documentation precludes a facility from
qualification.

(b)  Facilities choosing to mail in applications and
supporting documentation are responsible to ensure that
documents are mailed to the correct address, as follows:

Via United States Postal Service
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service or Federal Express
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(c)  The facility must clearly mark and organize all

supporting documentation to facilitate review by Department
staff.

(3)(a)  Upon federal approval of the Nursing Care Facilities
State Plan Amendment for the quality program outlined in this
subsection (3), funds in the amount of $1,000,000 shall be set



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 144

aside from the base rate budget annually to reimburse non-
ICF/MR facilities that have:

(i)  a meaningful quality improvement plan which includes
the involvement of residents and family;

(ii)  a demonstrated process of assessing and measuring that
plan;

(iii)  customer satisfaction surveys conducted by an
independent third-party in each quarter of the incentive period,
along with an action plan addressing survey items rated below
average for the year;

(iv)  a plan for culture change along with an example of
how the facility has implemented culture change;

(v)  an employee satisfaction program;
(vi)  no violations that are at an "immediate jeopardy" level,

as determined by the Department, at the most recent re-
certification survey and during the incentive period;

(vii)  a facility that receives a substandard quality of care
level F, H, I, J, K, or L during the incentive period is eligible for
only 50% of the possible reimbursement.  A facility receiving
substandard quality of care level F, H, I, J, K, or L in more than
one survey during the incentive period is ineligible for
reimbursement under this incentive.

(b)  The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.

(c)  If a facility seeks administrative review of the
determination of a survey violation, the incentive payment will
be withheld pending the final administrative adjudication.  If
violations are found not to have occurred, the incentive payment
will be paid to the facility.  If the survey findings are upheld, the
remaining incentive payments will be distributed to all
qualifying facilities.

(4)  Upon federal approval of the Nursing Care Facilities
State Plan Amendment for the quality program outlined in this
subsection (4) and in addition to the above incentive, funds in
the amount of $4,275,900 shall be set aside from the base rate
budget in state fiscal year 2010 for use in state fiscal year 2010.

(a)  Qualifying Medicaid providers may receive up to
$590.43 total, across all initiatives in Subsection R414-504-
4(4), for each Medicaid certified bed.  The Medicaid certified
bed count used for each facility for this incentive and for each
initiative in this incentive is the count in the facility as at the
beginning of the incentive period.

(b)  A facility may not receive more for any initiative than
its documented costs for that initiative.

(c)  In order to qualify for any of the quality improvement
initiatives in Subsection R414-504-4(4)(d):

(i)  Each item purchased under initiatives (i) through (iii)
of Subsection R414-504-4(4)(d) must be purchased by the end
of the incentive period, and installed during the incentive
period.  Each item purchased under initiatives (iv) to (ix) of
Subsection R414-504-4(d) must be purchased by the end of the
incentive period, and installed between July 1, 2008, and May
31, 2010.

(ii)  A facility, with its application, must submit a detailed
description of the functionality of each item purchased, attesting
to its meeting all of the criteria for that initiative.

(iii)  A facility, with its application, must submit detailed
documentation supporting all purchase, installation and training
costs for the initiative.  This documentation must include
invoices and proof of purchase (i.e. copies of cancelled checks,
credit card slips, etc.).

(iv)  A facility must clearly mark and organize all
supporting documentation to facilitate review by Department
staff.

(d)  Each Medicaid provider may apply for the following
quality improvement initiatives:

(i)  Incentive for facilities to purchase or enhance nurse call
systems.  Qualifying Medicaid providers may receive up to $391

for each Medicaid certified bed.  Qualifying criteria include the
following:

(A)  The nurse call system is compliant with approved
"Guidelines for Design and Construction of Health Care
Facilities."

(B)  The nurse call system does not primarily use overhead
paging; rather a different type of paging system is used.  The
paging system could include pagers, cell phones, Personal
Digital Assistant devices, hand-held radio, etc.  If radio
frequency systems are used, consideration should be given to
electromagnetic compatibility between internal and external
sources.

(C)  The nurse call system shall be designed so that a call
activated by a resident will initiate a signal distinct from the
regular staff call system and that can be turned off only at the
resident's location.

(D)  The signal shall activate an annunciator panel or
screen at the staff work area or other appropriate location, and
either a visual signal in the corridor at the resident's door or
other appropriate location, or staff pager indicating the calling
resident's name and/or room location, and at other areas as
defined by the functional program.

(E)  The nurse call system must be capable of tracking and
reporting response times, such as the length of time from the
initiation of the call to the time a nurse enters the room and
answers the call.

(ii)  Incentive for facilities to purchase new patient lift
systems capable of lifting patients weighing up to 400 pounds
each.  Qualifying Medicaid providers may receive up to $45 for
each Medicaid certified bed per patient lift, with a maximum of
$90 for each Medicaid certified bed.

(iii)  Incentive for facilities to purchase new patient bathing
systems.  Qualifying Medicaid providers may receive up to $110
for each Medicaid certified bed.

(A)  To quality, a facility must, at a minimum, purchase
one new side-entry bathing system that allows the resident to
enter the bathing system without having to step over or be lifted
into the bathing area.

(iv)  Incentive for facilities to purchase or enhance patient
life enhancing devices. Qualifying Medicaid providers may
receive up to $495 for each Medicaid certified bed.  Patient life
enhancing devices must be one or more of the following:

(A)  Telecommunication enhancements primarily for
patient use.  This may include land lines, wireless telephones,
voice mail and push to talk devices.  Overhead paging, if any,
must be reduced.

(B)  Wander management systems and patient security
enhancement devices.

(C)  Computers and game consoles for patient use.
(D)  Garden enhancements.
(E)  Furniture enhancements for patients.
(v)  Incentive for facilities to educate staff on quality.

Qualifying Medicaid providers may receive up to $110 for each
Medicaid certified bed.  The education or training must:

(A)  Be by an industry recognized organization, and
(B)  Have a patient centered perspective focused on

improving quality of life or care for patients.
(vi)  Incentive for facilities to purchase or make

improvements to vans and van equipment for patient use.
Qualifying Medicaid providers may receive up to $320 for each
Medicaid certified bed.

(vii)  Incentive for facilities to:
(A)  Purchase or lease new or enhance existing clinical

information systems software, which incorporates advanced
technology into improved patient care including better
integration, capture of more information at the point of care,
more automated reminders etc.  Qualifying Medicaid providers
may receive up to $109 for each Medicaid certified bed.  The
following clinical tracking minimum requirements must all be
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included in the software:
(I)  Care plans;
(II)  Current conditions;
(III)  Medical orders;
(IV)  Activities of daily living;
(V)  Medication administration records;
(VI)  Timing of medications;
(VII)  Medical notes; and
(VIII)  Point of care data tracking.
(B)  Purchase or lease new or enhance existing clinical

information systems hardware.  Qualifying Medicaid providers
may receive up to $90 for each Medicaid certified bed.  The
hardware must facilitate the tracking of patient care and
integrate the collection of data into clinical information systems
software that meets all the tracking criteria in Subsection R414-
504-4(4)(vii)(A).

(viii)  Incentive for facilities to purchase a new or enhance
its existing heating, ventilating, and air conditioning system
(HVAC).  Qualifying Medicaid providers may receive up to
$162 for each Medicaid certified bed.

(ix)  Incentive for facilities to use innovative means to
improve the residents' dining experience.  These changes may
include meal ordering, dining times or hours, atmosphere, more
food choices etc.  Qualifying Medicaid providers may receive up
to $111 for each Medicaid certified bed.

(A)  A facility, with its application, must submit a detailed
description of the changes along with supporting documentation
and proof of costs incurred.

(B)  Costs under this initiative are limited to incremental
costs resulting from the dining program changes.

R414-504-5.  Reimbursement for Intermediate Care
Facilities for the Mentally Retarded.

The following principles apply to the payment of
community-based intermediate care facilities for the mentally
retarded (ICF/MRs) that are licensed under Utah Code 26-21-
13.5:

(1)  The Department pays approximately 93% of the
aggregate payments to ICF/MRs based on a prospective flat rate
established in Utah State Plan Attachment 4.19-D.  The
Department pays the balance as a property cost component
calculated by the Fair Rental Value system pursuant to R414-
504-3.

(2)  The incentive period is from July 1, 2009, through May
31, 2010.

(3)(a)  The Department shall set aside $200,000 annually
from the base rate budget for incentives to facilities.  In order for
a facility to qualify for an incentive:

(i)  The application form and all supporting documentation
for this incentive must be faxed in or mailed with a postmark
during the incentive period.  Failure to include all required
supporting documentation precludes a facility from
qualification.

(ii)  Facilities choosing to mail in applications and
supporting documentation are in addition responsible to ensure
that documents are mailed to the correct address, as follows:

Via United States Postal Service
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service or Federal Express
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(iii)  The facility must clearly mark and organize all

supporting documentation to facilitate review by Department
staff.

(b)  In order to qualify for an incentive, a facility must
have:

(i)  a meaningful quality improvement plan which includes
the involvement of residents and family;

(ii)  a demonstrated means to measure that plan;
(iii)  customer satisfaction surveys conducted by an

independent third-party in each quarter of the incentive period;
(iv)  an employee satisfaction program; and
(v)  no violations, as determined by the Department, that

are at an "immediate jeopardy" level at the most recent re-
certification survey and during the incentive period.

(c)  The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.

(d)  If a facility seeks administrative review of a survey
violation, the incentive payment will be withheld pending the
final administrative determination.  If violations are found not
to have occurred at a severity level of "immediate jeopardy" or
higher, the incentive payment will be paid to the facility.  If the
survey findings are upheld, the Department shall distribute the
remaining incentive payments to all qualifying facilities.

KEY:  Medicaid
July 1, 2009 26-1-5
Notice of Continuation December 12, 2007 26-18-3

26-35a
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R426.  Health, Health Systems Improvement, Emergency
Medical Services.
R426-5.  Statewide Trauma System Standards.
R426-5-1.  Authority and Purpose.

(1)  Authority - This rule is established under Title 26,
Chapter 8a, Part 2A, Statewide Trauma System, which
authorizes the Department to:

(a)  establish and actively supervise a statewide trauma
system;

(b)  establish, by rule, trauma center designation
requirements and model state guidelines for triage, treatment,
transport and transfer of trauma patients to the most appropriate
health care facility; and

(c)  designate trauma care facilities consistent with the the
trauma center designation requirements and verification process.

(2)  This rule provides standards for the categorization of
all hospitals and the voluntary designation of Trauma Centers to
assist physicians in selecting the most appropriate physician and
facility based upon the nature of the patient's critical care
problem and the capabilities of the facility.

(3)  It is intended that the categorization process be
dynamic and updated periodically to reflect changes in national
standards, medical facility capabilities, and treatment processes.
Also, as suggested by the Utah Medical Association, the
standards are in no way to be construed as mandating the
transfer of any patient contrary to the wishes of his attending
physician, rather the standards serve as an expression of the type
of facilities and care available in the respective hospitals for the
use of physicians requesting transfer of patients requiring skills
and facilities not available in their own hospitals.

R426-5-2.  Trauma System Advisory Committee.
(1)  The trauma system advisory committee, created

pursuant to 26-8a-251, shall:
(a)  be a broad and balanced representation of healthcare

providers and health care delivery systems; and
(b)  conduct meetings in accordance with committee

procedures established by the Department and applicable
statutes.

(2)  The Department shall appoint committee members to
serve terms from one to four years.

(3)  The Department may re-appoint committee members
for one additional term in the position initially appointed by the
Department.

(4)  Causes for removal of a committee member include the
following:

(a)  more than two unexcused absences from meetings
within 12 calendar months;

(b)  more than three excused absences from meetings
within 12 calendar months;

(c)  conviction of a felony; or
(d)  change in organizational affiliation or employment

which may affect the appropriate representation of a position on
the committee for which the member was appointed.

R426-5-3.  Trauma Center Categorization Guidelines.
The Department adopts as criteria for Level I, Level II,

Level III, and Pediatric trauma center designation, compliance
with national standards published in the American College of
Surgeons document: Resources for Optimal Care of the Injured
Patient 2006.  The Department adopts as criteria for Level IV
and Level V trauma center designation the American College of
Surgeons document: Resources for Optimal Care of the Injured
Patient 1999, except that a Level V trauma center need not have
a general surgeon on the medical staff and may be staffed by
nurse practitioners or certified physician assistants.

R426-5-4.  Trauma Review.
(1)  The Department shall evaluate trauma centers and

applicants to verify compliance with standards set in R426-5-2.
In conducting each evaluation, the Department shall consult
with experts from the following disciplines:

(a)  trauma surgery;
(b)  emergency medicine;
(c)  emergency or critical care nursing; and
(d)  hospital administration.
(2)  A consultant shall not assist the Department in

evaluating a facility in which the consultant is employed,
practices, or has any financial interest.

R426-5-5.  Trauma Center Categorization Process.
The Department shall:
(1)  Develop a survey document based upon the Trauma

Center Criteria described in R426-5.
(2)  Periodically survey all Utah hospitals which provide

emergency trauma care to determine the maximum level of
trauma care which each is capable of providing.

(3)  Disseminate survey results to all Utah hospitals, and as
appropriate, to state EMS agencies.

R426-5-6.  Trauma Center Designation Process.
(1)  Hospitals wishing designation recognition shall

complete a Department application as outlined in R426-5-7.
(2)  The Department shall, upon receipt of the completed

application and appropriate fees, verify compliance to the
designation level sought in accordance with protocols
established by the department.

(3)  Trauma centers shall be designated for a period of
three years unless the designation is rescinded by the
Department for non-compliance to standards set forth in R426-
5-7.

(4) The Department shall disseminate a list of designated
trauma centers to all Utah hospitals, and state EMS agencies,
and as appropriate, to hospitals in nearby states which refer
patients to Utah hospitals.

R426-5-7.  Trauma Center Verification Process.
(1)  All designated Trauma Centers desiring to remain

designated, shall apply for verification by submitting the
following information to the Department at least six months
prior to the anniversary date of initial designation:

(a)  A completed and signed application and appropriate
fees for trauma center verification;

(b)  A letter from the hospital administrator of continued
commitment to comply with current trauma center designation
standards as applicable to the applicant's designation level;

(c)  The data specified under R426-5-8;
(d)  The minutes of pertinent hospital committee meetings

for the previous year as specified by the Trauma Review
Subcommittee, for example, trauma conferences, surgical
morbidity and mortality meetings, emergency department or
trauma death audits.

(e)  A brief narrative report of trauma outreach education
activities for the previous year;

(f)  A brief narrative report of trauma research activities for
the previous year including protocols and publications.

(2)  All trauma centers desiring to apply for verification
shall submit the required application and appropriate fees to the
Department no later than January 1.

(3)  Upon receipt of a verification application from the
Department, accompanied by the information specified under
R426-5-7(1)(a) through (f), the Trauma Review Committee shall
conduct a review and report the results to the Department.

(4)  Every three years, the Level I and II Trauma Centers
must submit written documentation detailing the results of an
American College of Surgeons site visit.

(5)  Every three years from the date of initial designation
or from a date specified by the Department, the Trauma Review
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Subcommittee shall conduct a formal site visit for each
designated Level III, IV, or V trauma center and report the
results to the Department.

(6)  The Department and the Trauma Review Committee
may conduct activities with any designated trauma center to
verify compliance with designation requirements which may
include:

(a)  Site visits to observe, unannounced, an actual trauma
resuscitation, including the care and treatment of a trauma
patient.

(b)  Interview or survey prehospital care providers who
frequent the trauma center, to ascertain that the pledged level of
trauma care commitment is being maintained by the trauma
center.

R426-5-8.  Data Requirements for an Inclusive Trauma
System.

(1)  All hospitals shall collect, and quarterly submit to the
Department, Trauma Registry information necessary to maintain
an inclusive trauma system.  The Department shall provide
funds to hospitals, excluding designated trauma centers, for the
data collection process.  The inclusion criteria for a trauma
patient are as follows:

(a)  ICD9 Diagnostic Codes between 800 and 959.9
(trauma); and

(b)  At least one of the following patient conditions:
admitted to the hospital for 24 hours or longer; transferred

in or out of your hospital via EMS transport (including air
ambulance); death resulting from the traumatic injury
(independent of hospital admission or hospital transfer status; all
air ambulance transports (including death in transport and
patients flown in but not admitted to the hospital).

(c)  Exclusion criteria are ICD9 Diagnostic Codes:
930-939.9 (foreign bodies)
905-909.9 (late effects of injury)
910-924.9 (superficial injuries, including blisters,

contusions, abrasions, and insect bites)
The information shall be in a standardized electronic

format specified by the Department which includes:
(i)  Demographics:
Database Record Number
Institution ID number
Medical Record Number
Social Security Number
Patient Home Zip Code
Sex
Date of Birth
Age Number and Units
Patient's Home Country
Patient's Home State
Patient's Home County
Patient's Home City
Alternate Home Residence
Race
Ethnicity
(ii)  Injury:
Date of Injury
Time of Injury
Blunt, Penetrating, or Burn Injury
Cause of Injury Description
Cause of Injury Code
Work Related Injury (y/n)
Patient's Occupational Industry
Patient's Occupation
Primary E-Code
Location E-Code
Additional E-Code
Incident Location Zip Code
Incident State

Incident County
Incident City
Protective Devices
Child Specific Restraint
Airbag Deployment
(iii)  Prehospital:
Name of EMS Service
Transport Origin Scene or Referring Facility
Trip Form Obtained (y/n)
EMS Dispatch Date
EMS Dispatch Time
EMS Unit Arrival on Scene Date
EMS Unit Arrival on Scene Time
EMS Unit Scene Departure Date
EMS Unit Scene Departure Time
Transport Mode
Other Transport Mode
Initial Field Systolic Blood Pressure
Initial Field Pulse Rate
Initial Field Respiratory Rate
Initial Field Oxygen Saturation
Initial Field GCS-Eye
Initial Field GCS-Verbal
Initial Field GCS-Motor
Initial Field GCS-Total
Inter-Facility Transfer
(iv)  Referring Hospital:
Transfer from Another Hospital (y/n)
Name or Code
Arrival Date
Arrival Time
Discharge Date
Discharge time
Transfer Mode
Admitted or ER
Procedures
Pulse
Capillary Refill
Respiratory Rate
Respiratory Effort
Blood Pressure
Eye Movement
Verbal Response
Motor Response
Glascow Coma Score Total
Revised Trauma Score Total
(v)  Emergency Department Information:
Mode of Transport
Arrival Date
Arrival Time
Discharge Time
Discharge Date
Initial ED/Hospital Pulse Rate
Initial ED/Hospital Temperature
Initial ED/Hospital Respiratory Rate
Initial ED/Hospital Respiratory Assistance
Initial ED/Hospital Oxygen Saturation
Initial ED/Hospital Systolic Blood Pressure
Initial ED/Hospital GCS-Eye
Initial ED/Hospital GCS-Verbal
Initial ED/Hospital GCS-Motor
Initial ED/Hospital GCS-Total
Initial ED/Hospital GCS Assessment Qualifiers
Revised Trauma Score Total
Alcohol Use Indicator
Drug Use Indicator
ED Discharge Disposition
ED Death
ED Discharge Date
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ED Discharge Time
(vi)  Emergency Department Treatment:
Procedures Done (pick list)
Paralytics used prior to GCS (y/n)
(vii)  Admission Information:
Admit from ER or Direct Admit
Admitted from what Source
Time of Hospital Admission
Date of Hospital Admission
Hospital Procedures
Hospital Procedure Start Date
Hospital Procedure Start Time
(viii)  Hospital Diagnosis:
ICD9 Diagnosis Codes
Injury Diagnoses
Co-Morbid Conditions
AIS Score for Diagnosis (calculated)
Injury Severity Score
(ix)  Quality Assurance Indicators:
Hospital Complications
(x)  Outcome:
Discharge Time
Discharge Date
Total Days Length of Stay
Total ICU Length of Stay
Total Ventilator Days
Disposition from Hospital
Destination Facility
(xi)Charges:
Payment Sources

R426-5-9.  Trauma Triage and Transfer Guidelines.
The Department adopts by reference the 2009 Resources

and Guidelines for the Triage and Transfer of Trauma Patients
published by the Utah Department of Health as model guidelines
for triage, transfer, and transport of trauma patients.  The
guidelines do not mandate the transfer of any patient contrary to
the judgment of the attending physician.  They are a resource for
pre-hospital and hospital providers to assist in the triage,
transfer and transport of trauma patients to designated trauma
centers or acute care hospitals which are appropriate to
adequately receive trauma patients.

R426-5-10.  Noncompliance to Standards.
(1)  The Department may warn, reduce, deny, suspend,

revoke, or place on probation a facility designation, if the
Department finds evidence that the facility has not been or will
not be operated in compliance to standards adopted under R426-
5.

(2)  A hospital, clinic, health care provider, or health care
delivery system may not profess or advertise to be designated as
a trauma center if the Department has not designated it as such
pursuant to this rule.

R426-5-11.  Statutory Penalties.
A person who violates this rule is subject to the provisions

of Title 26, Chapter 23, which provides for a civil money
penalty of up to $10,000 for each violation.

KEY:  emergency medical services, trauma, reporting
June 8, 2009 26-8a-252
Notice of Continuation July 18, 2007
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-100.  Child Care Centers.
R430-100-1.  Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It establishes standards for the operation and maintenance of
child care centers and requirements to protect the health and
safety of children in child care centers.

R430-100-2.  Definitions.
(1)  "Accredited College" means a college accredited by an

agency recognized by the United States Department of
Education as a valid accrediting agency.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Body fluids" means blood, urine, feces, vomit,
mucous, saliva, and breast milk.

(4)  "Caregiver" means an employee or volunteer who
provides direct care to children.

(5)  "CPSC" means the Consumer Product Safety
Commission.

(6)  "Department" means the Utah Department of Health.
(7)  "Designated Play Surface" means a flat surface on a

piece of stationary play equipment that a child could stand,
walk, sit, or climb on, and is at least 2" by 2" in size.

(8)  "Direct Supervision" for infants, toddlers, and
preschoolers means the caregiver can see and hear all of the
children in his or her assigned group, and is near enough to
intervene when necessary.  "Direct Supervision" for school age
children means the caregiver must be able to hear school age
children and must be near enough to intervene when necessary.

(9)  "Emotional Abuse" means behavior that could impair
a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(10)  "Group" means the children assigned to one or two
caregivers, occupying an individual classroom or an area
defined by furniture or another partition within a room.

(11)  "Health Care Provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(12)  "Inaccessible to Children" means either locked, such
as in a locked room, cupboard or drawer, or with a child safety
lock, or in a location that a child can not get to.

(13)  "Infant" means a child aged birth through 11 months
of age.

(14)  "Infectious Disease" means an illness that is capable
of being spread from one person to another.

(15)  "Licensee" means the legally responsible person or
persons holding a valid Department of Health child care license.

(16)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription from a
health care provider.  This includes herbal remedies.

(17)  "Parent" means the parent or legal guardian of a child
in care.

(18)  "Person" means an individual or a business entity.
(19)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(20)  "Play Equipment Platform" means a flat surface on a

piece of stationary play equipment intended for more than one
user to stand on, and upon which the users can move freely.

(21)  "Preschooler" means a child aged 2 through 4, and 5
year olds who have not yet started kindergarten.

(22)  "Protective Barrier" means an enclosing structure
such as bars, lattice, or a solid panel, around an elevated play
equipment platform that is intended to prevent a child from
either accidently or deliberately passing through the barrier.

(23)  "Protective cushioning" means cushioning material

that meets American Society for Testing and Materials
Specification F 1292.  For example, sand, pea gravel,
engineered wood fibers, shredded tires, or unitary cushioning
material, such as rubber mats or poured rubber-like material.

(24)  "Provider" means the licensee or a staff member to
whom the licensee has delegated a duty under this rule.

(25)  "Sanitize" means to remove soil and small amounts
of certain bacteria from a surface or object with a chemical
agent.

(26)  "School Age" means kindergarten and older age
children.

(27)  "Sexual Abuse" means abuse as defined in Utah
Code, Section 76-5-404.1.(1)(2).

(28)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(29)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, or play pen.

(30)  "Stationary Play Equipment" means equipment such
as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when children use it.
Stationary play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(31)  "Toddler" means a child aged 12 months but less than

24 months.
(32)  "Use Zone" means the area beneath and surrounding

a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(33)  "Volunteer" means a person who provides care to a
child but does not receive direct or indirect compensation for
doing so.

R430-100-3.  License Required.
A person or persons must be licensed as a child care center

under this rule if:
(1)  they provide care in the absence of the child's parent;
(2)  they provide care in a place other than the provider's

home or the child's home;
(3)  they provide care for five or more children, for four or

more hours per day;
(4)  they provide care for each individual child for less than

24 hours per day;
(5)  the program is open to children on an ongoing basis for

four or more weeks in a year; and
(6)  they provide care for direct or indirect compensation.

R430-100-4.  Facility.
(1)  The licensee shall ensure that any building or

playground structure constructed prior to 1978 which has
peeling, flaking, chalking, or failing paint is tested for lead
based paint.  If lead based paint is found, the licensee shall
contact the local health department and follow all required
procedures for the removal of the lead based paint.

(2)  There shall be one working toilet and one working sink
for every fifteen children in the center, excluding diapered
children.

(3)  School age children shall have privacy when using the
bathroom.

(4)  For buildings constructed after 1 July 1997 there shall
be a working hand washing sink in each classroom.

(5)  Each area where infants or toddlers are cared for shall
meet one of the following criteria:

(a)  There shall be two working sinks in the room.  One
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sink shall be used exclusively for the preparation of food and
bottles and hand washing prior to food preparation, and the
other sink shall be used exclusively for hand washing after
diapering and non-food activities.

(b)  There shall be one working sink in the room which is
used exclusively for hand washing, and all bottle and food
preparation shall be done in the kitchen and brought to the
infant and toddler area by a non-diapering staff member.

(6)  Infant and toddler areas shall not be used as access to
other areas or rooms.

(7)  All rooms and occupied areas in the building shall be
ventilated by windows that open and have screens or by
mechanical ventilation.

(8)  The provider shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(9)  The provider shall maintain adequate light intensity for
the safety of children and the type of activity being conducted
by keeping lighting equipment in good working condition.

(10)  Windows, glass doors, and glass mirrors within 36
inches from the floor or ground shall be made of safety glass, or
have a protective guard.

(11)  There shall be at least 35 square feet of indoor space
for each child, including the licensee's and employees' children
who are not counted in the caregiver to child ratios.

(12)  Indoor space per child may include floor space used
for furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children;
(b)  for the care of children; or
(c)  to store classroom materials.
(13)  Bathrooms, closets, staff lockers, hallways, corridors,

lobbies, kitchens, or staff offices are not included when
calculating indoor space for children's use.

R430-100-5.  Cleaning and Maintenance.
(1)  The provider shall maintain a clean and sanitary

environment.
(2)  The provider shall clean and sanitize bathroom surfaces

daily, including toilets, sinks, faucets, and counters.
(3)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
vermin.

(4)  The provider shall maintain ceilings, walls, floor
coverings, draperies, blinds, furniture, fixtures, and equipment
in good repair to prevent injury to children.

(5)  The provider shall maintain entrances, exits, steps and
outside walkways in a safe condition, and free of ice, snow, and
other hazards.

R430-100-6.  Outdoor Environment.
(1)  There shall be an outdoor play area for children that is

safely accessible to children.
(2)  The outdoor play area shall have at least 40 square feet

of space for each child using the playground at the same time as
other children.

(3)  The outdoor play area shall accommodate at least 33
percent of the licensed capacity at one time or shall be at least
1600 square feet.

(4)  The outdoor play area shall be enclosed within a 4 foot
high fence or wall, or a solid natural barrier that is at least 4 feet
high.  When children play outdoors, they must play in the
enclosed play area except during off-site activities described in
Section R430-100-20(5).

(5)  There shall be no gaps in fences greater than 5 inches
at any point, nor shall gaps between the bottom of the fence and
the ground be more than 5 inches.

(6)  There shall be no openings greater than 3-1/2 by 6-1/4
inches and less than 9 inches in diameter anywhere in the
outdoor play area where children's feet cannot touch the ground.

(7)  When in use, the outdoor play area shall be free of
trash, animal excrement, harmful plants, objects, or substances,
and standing water.

(8)  The outdoor play area shall have a shaded area to
protect children from excessive sun and heat.

(9)  An outdoor source of drinking water, such as a
drinking fountain, individually labeled water bottles, or a
pitcher of water and individual cups that are taken outside, shall
be available to children whenever the outside temperature is 75
degrees or higher.

(10)  All outdoor play equipment and areas shall comply
with the following safety standards by the dates specified in
Table 4.

(a)  All stationary play equipment used by infants and
toddlers shall meet the following requirements:

(i)  There shall be no designated play surface that exceeds
3 feet in height.

(ii)  If the height of a designated play surface or climbing
bar on a piece of equipment, excluding swings, is greater than
18 inches, it shall have use zones that meet the following
criteria:

(A)  The use zone shall extend a minimum of 3 feet in all
directions from the perimeter of each piece of equipment.

(B)  Use zones may overlap if two pieces of equipment are
positioned adjacent to one another, with a minimum of 3 feet
between the perimeters of the two pieces of equipment.

(C)  The use zone in front of a slide may not overlap the
use zone of any other piece of equipment.

(iii)  The use zone in the front and rear of all swings shall
extend a minimum distance of twice the height from the swing
seat to the pivot point of the swing, and shall not overlap the use
zone of any other piece of equipment.

(iv)  The use zone for the sides of a single-axis swing shall
extend a minimum of 3 feet from the perimeter of the structure,
and may overlap the use zone of a separate adjacent piece of
equipment.

(v)  The use zone of a multi-axis swing shall extend a
minimum distance of 3 feet plus the length of the suspending
members, and shall never overlap the use zone of another piece
of equipment.

(vi)  The use zone for merry-go-rounds shall never overlap
the use zone of another piece of equipment.

(vii)  The use zone for spring rockers shall extend a
minimum of 3 feet from the at-rest perimeter of the equipment.

(viii)  Swings shall have enclosed seats.
(b)  All stationary play equipment used by preschoolers or

school age children shall meet the following requirements for
use zones:

(i)  If the height of a designated play surface or climbing
bar on a piece of equipment, excluding swings, is greater than
20 inches, it shall have use zones that meet the following
criteria:

(A)  The use zone shall extend a minimum of 6 feet in all
directions from the perimeter of each piece of equipment.

(B)  The use zones of two pieces of equipment that are
positioned adjacent to one another may overlap if the designated
play surfaces of each structure are no more than 30 inches above
the protective surfacing underneath the equipment.  In such
cases, there shall be a minimum of 6 feet between the adjacent
pieces of equipment.

(C)  There shall be a minimum use zone of 9 feet between
adjacent pieces of equipment if the designated play surface of
one or both pieces of equipment is more than 30 inches above
the protective surfacing underneath the equipment.

(ii)  The use zone in the front and rear of a single-axis
swing shall extend a minimum distance of twice the height of
the pivot point of the swing, and may not overlap the use zone
of any other piece of equipment.

(iii)  The use zone for the sides of a single-axis swing shall
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extend a minimum of 6 feet from the perimeter of the structure,
and may overlap the use zone of a separate piece of equipment.

(iv)  The use zone of a multi-axis swing shall extend a
minimum distance of 6 feet plus the length of the suspending
members, and shall never overlap the use zone of another piece
of equipment.

(v)  The use zone for merry-go-rounds shall never overlap
the use zone of another piece of equipment.

(vi)  The use zone for spring rockers shall extend a
minimum of 6 feet from the at-rest perimeter of the equipment.

(c)  Two-year-olds may play on infant and toddler play
equipment.

(d)  Protective cushioning is required in all use zones.
(e)  If sand, gravel, or shredded tires are used as protective

cushioning, the depth of the material shall meet the CPSC
guidelines in Table 1.  The provider shall ensure that the
material is periodically checked for compaction, and if
compacted, shall loosen the material to the depth listed in Table
1.  If the material cannot be loosened due to extreme weather
conditions, the provider shall not allow children to play on the
equipment until the material can be loosened to the required
depth.

TABLE 1
Depths of Protective Cushioning Required

for Sand, Gravel, and Shredded Tires

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point  Fine   Coarse  Fine    Medium    Shredded
                   Sand    Sand   Gravel   Gravel   Tires
4' high or less    6"      6"       6"      6"       6"
Over 4' up to 5'   6"      6"       6"      6"       6"
Over 5' up to 6'   12"     12"      6"      12"      6"
Over 6' up to 7'   12"     not      9"      not      6"
                           allowed          allowed
Over 7' up to 8'   12"     not      12"     not      6"
                           allowed          allowed
Over 8' up to 9'   12"     not      12"     not      6"
                           allowed          allowed
Over 9' up to 10'  not     not      12"     not      6"
                   allowed allowed          allowed
Over 10' up to 11' not     not      not     not      6"
                   allowed allowed  allowed allowed
Over 11' up to 12' not     not      not     not      6"
                   allowed allowed  allowed allowed

(f)  If shredded wood products are used as protective
cushioning, the depth of the shredded wood shall meet the
CPSC guidelines in Table 2.

TABLE 2
Depths of Protective Cushioning Required

for Shredded Wood Products

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point    Engineered    Wood   Double Shredded
                     Wood Fibers   Chips     Bark Mulch
4' high or less         6"          6"         6"
Over 4' up to 5'        6"          6"         6"
Over 5' up to 6'        6"          6"         6"
Over 6' up to 7'        9"          6"         9"
Over 7' up to 8'        12"         9"         9"
Over 8' up to 9'        12"         9"         9"
Over 9' up to 10'       12"         9"         9"
Over 10' up to 11'      12"         12"        12"
Over 11'                12"         not        not
                                  allowed    allowed

(g)  If wood products are used as cushioning material:
(i)  the providers shall maintain documentation from the

manufacturer verifying that the material meets ASTM
Specification F 1292, which is adopted by reference; and

(ii)  there shall be adequate drainage under the material.
(h)  If a unitary cushioning material, such as rubber mats or

poured rubber-like material is used as protective cushioning:

(i)  the licensee shall ensure that the material meets the
standard established in ASTM Specification F 1292.  The
provider shall maintain documentation from the manufacturer
that the material meets these specifications.

(ii)  the licensee shall ensure that the cushioning material
is securely installed, so that it cannot become displaced when
children jump, run, walk, land, or move on it, or be moved by
children picking it up.

(i)  Stationary play equipment that has a designated play
surface less than the height specified in Table 3, and that does
not have moving parts children sit or stand on, may be placed on
grass, but shall not be placed on concrete, asphalt, dirt, or any
other hard surface.

TABLE 3
Heights of Designated Play Surfaces

That May Be Placed on Grass

INFANTS and TODDLERS      PRESCHOOLERS        SCHOOL AGE
   Less than 18"          Less than 20"      Less than 30"

(j)  On stationary play equipment used by infants and
toddlers, protective barriers shall be provided on all play
equipment platforms that are over 18 inches above the ground.
The bottom of the protective barrier shall be less than 3-1/2
inches above the surface of the platform, and there shall be no
openings greater than 3-1/2 inches in the barrier.  The top of the
protective barrier shall be at least 24 inches above the surface of
the platform.

(k)  On stationary play equipment used by preschoolers,
protective barriers shall be provided on all play equipment
platforms that are over 30 inches above the ground.  The bottom
of the protective barrier shall be less than 3-1/2 inches above the
surface of the platform, and there shall be no openings greater
than 3-1/2 inches in the barrier.  The top of the protective
barrier shall be at least 29 inches above the surface of the
platform.

(l)  On stationary play equipment used by school age
children, protective barriers shall be provided on all play
equipment platforms that are over 48 inches above the ground.
The bottom of the protective barrier shall be less than 3-1/2
inches above the surface of the platform, and there shall be no
openings greater than 3-1/2 inches in the barrier.  The top of the
protective barrier shall be at least 38 inches above the surface of
the platform.

(m)  There shall be no openings greater than 3-1/2 by 6-1/4
inches and less than 9 inches in diameter on any piece of
stationary play equipment, or within or adjacent to the use zone
of any piece of stationary play equipment.

(n)  There shall be no protrusion or strangulation hazards
in or adjacent to the use zone of any piece of stationary play
equipment.

(o)  There shall be no crush, shearing, or sharp edge
hazards in or adjacent to the use zone of any piece of stationary
play equipment.

(p)  There shall be no tripping hazards, such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

TABLE 4
Phase-in Schedule for Stationary Play Equipment Rules

By December 2007:
     R430-100-6(10)(a)(viii)
     R430-100-6(10)(d-h)

By December 2008:
     R430-100-6(10)(i), unless equipment is installed in
     concrete or asphalt footings.
     R430-100-6(10)(n)

By December 2009:
     R430-100-6(10)(a)(i)
     R430-100-6(10)(i), when equipment is installed in



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 152

     concrete or asphalt footings.

By December 2010:
     R430-100-6(10)(j-l)
     R430-100-6(10)(m)
     R430-100-6(10)(o)

By December 2011:
     R430-100-6(10)(a)(ii-vii), R430-100-6(10)(b), and R430-100-
6(10)(c)
     R430-100-6(10)(p)

(11)  The provider shall maintain playgrounds and
playground equipment to protect children's safety.

R430-100-7.  Personnel.
(1)  The center must have a director who is at least 21 years

of age and who has one of the following educational credentials:
(a)  an associates, bachelors, or graduate degree from an

accredited college and successful completion of at least 12
semester credit hours of early childhood development courses;

(b)  valid proof of a level 8, 9, or 10 Utah Early Childhood
Career Ladder certification issued by the Utah Office of Child
Care or the Utah Child Care Professional Development Institute;

(c)  a currently valid national certification such as a
Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other credential that the licensee demonstrates
as equivalent to the Department; or

(d)  a currently valid National Administrator Credential
(NAC) issued by the National Child Care Association, plus one
of the following:

(i)  valid proof of successful completion of 12 semester
credit hours of early childhood development courses from an
accredited college; or

(ii)  valid proof of completion of the following six Utah
Early Childhood Career Ladder courses offered through Child
Care Resource and Referral: Child Development Ages and
Stages, Learning in the Early Years, A Great Place for Kids,
Strong and Smart, Learning to Get Along, and Advanced Child
Development.

(e)  Center directors who used only the National
Administrator Credential (NAC) to meet the director
qualifications prior to 1 July 2006 have until 30 June 2011 to
obtain the required additional training in early childhood
development.

(2)  All caregivers shall be at least 18 years of age.
(3)  All assistant caregivers shall be at least 16 years of age,

and shall work under the immediate supervision of a caregiver
who is at least 18 years of age.

(4)  Assistant caregivers may be included in caregiver to
child ratios, but shall not be left unsupervised with any child in
care.

(5)  Assistant caregivers shall meet all of the caregiver
requirements under this rule, except the caregiver age
requirement of 18 years.

(6)  A volunteer may be included in the provider to child
ratio only if the volunteer meets all of the caregiver
requirements of this rule.

(7)  Whenever there are more than 8 children at the center,
there shall be at least two caregivers present who can
demonstrate the English literacy skills needed to care for
children and respond to emergencies.  If there is only one
caregiver present because there are 8 or fewer children at the
center, that caregiver must be able to demonstrate the English
literacy skills needed to care for children and respond to
emergencies.

(8)  Each new director, assistant director, caregiver,
assistant caregiver, and volunteer shall receive orientation
training prior to assuming caregiving duties.  Orientation
training shall be documented in the caregiver's file and shall

include the following topics:
(a)  job description and duties;
(b)  the center's written policies and procedures;
(c)  the center's emergency and disaster plan;
(d)  the current child care licensing rules found in Sections

R430-100-11 through 24;
(e)  introduction and orientation to the children assigned to

the caregiver;
(f)  a review of the information in the health assessment for

each child in their assigned group;
(g)  procedure for releasing children to authorized

individuals only;
(h)  proper clean up of body fluids;
(i)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(j)  obtaining assistance in emergencies, as specified in the
center's emergency and disaster plan.

(k)  If the center provides infant or toddler care, new
caregiver orientation training topics shall also include:

(i)  preventing shaken baby syndrome and coping with
crying babies; and

(ii)  preventing sudden infant death syndrome.
(9)  The following individuals shall complete a minimum

of 20 hours of child care training each year, based on the
center's license date:

(a)  the director;
(b)  the assistant director, if the center has one;
(c)  all caregivers;
(d)  all substitutes who work an average of 10 hours a week

or more, as averaged over any three month period; and
(e)  all volunteers that the provider includes in the provider

to child ratio.
(10)  Documentation of annual training shall be kept in

each caregiver's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(11)  Caregivers who begin employment partway through
the license year shall complete a proportionate number of
training hours based on the number of months worked prior to
the center's relicense date.

(12)  Annual training hours shall include the following
topics:

(a)  the current child care licensing rules found in Sections
R430-100-11 through 24;

(b)  a review of the center's written policies and procedures
and emergency and disaster plans, including any updates;

(c)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(d)  principles of child growth and development, including
development of the brain; and

(e)  positive guidance.
(13)  If the center provides infant or toddler care, annual

training topics for the center director and all infant and toddler
caregivers shall also include:

(a)  preventing shaken baby syndrome and coping with
crying babies; and

(b)  preventing sudden infant death syndrome.
(14)  A minimum of 10 hours of the required annual in-

service training shall be face-to-face instruction.

R430-100-8.  Administration.
(1)  The licensee is responsible for all aspects of the

operation and management of the center.
(2)  The licensee shall comply with all federal, state, and

local laws and rules pertaining to the operation of a child care
center.

(3)  The provider shall not engage in or allow conduct that
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is adverse to the public health, morals, welfare, and safety of the
children in care.

(4)  The provider shall take all reasonable measures to
protect the safety of children in care.  The licensee shall not
engage in activity or allow conduct that unreasonably endangers
children in care.

(5)  Either the center director or a designee with written
authority to act on behalf of the center director shall be present
at the facility whenever the center is open for care.

(6)  Director designees shall be at least 21 years of age, and
shall have completed their orientation training.

(7)  The center director shall be on-site at the center for at
least 20 hours per week during operating hours in order to fulfill
the duties specified in this rule, and to ensure compliance with
this rule.

(8)  The center director must have sufficient freedom from
other responsibilities to manage the center and respond to
emergencies.

(9)  There shall be a working telephone at the facility, and
the center director shall inform a parent and the Department of
any changes to the center's telephone number within 48 hours of
the change.

(10)  The provider shall call the Department within 24
hours to report any fatality, hospitalization, emergency medical
response, or injury that requires attention from a health care
provider, unless an emergency medical transport was part of a
child's medical treatment plan identified by the parent.  The
provider shall also mail or fax a written report to the Department
within five days of the incident.

(11)  The duties and responsibilities of the center director
include the following:

(a)  appoint, in writing, one or more caregivers to be a
director designee, with authority to act on behalf of the center
director in his or her absence;

(b)  train and supervise staff to:
(i)  ensure their compliance with this rule;
(ii)  ensure they meet the needs of the children in care as

specified in this rule; and
(iii)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.
(12)  The provider shall establish and follow written

policies and procedures for the health and safety of the children
in care.  The written policies and procedures shall address at
least the following areas:

(a)  direct supervision and protection of children at all
times, including when they are sleeping, using the bathroom, in
a mixed group activity, on the playground, and during off-site
activities;

(b)  maintaining required caregiver to child ratios when the
center has more than the expected number of children, or fewer
than the scheduled number of caregivers;

(c)  procedures to account for each child's attendance and
whereabouts;

(d)  procedures to ensure that the center releases children
to authorized individuals only;

(e)  confidentiality and release of information;
(f)  the use of movies and video or computer games,

including what industry ratings the center allows;
(g)  recognizing early signs of illness and determining

when there is a need for exclusion from the center;
(h)  ensuring that food preparation and diapering

handwashing are not done in the same sink in infant and toddler
areas;

(i)  discipline of children, including behavioral
expectations of children and discipline methods used;

(j)  transportation to and from off-site activities, or to and
from home, if the center offers these services; and

(k)  if the program offers transportation to or from school,
policies addressing:

(i)  how long children will be unattended before and after
school;

(ii)  what steps will be taken if children fail to meet the
vehicle;

(iii)  how and when parents will be notified of delays or
problems with transportation to and from school; and

(iv)  the use of size-appropriate safety restraints.
(13) The provider shall ensure that the written policies and

procedures are available for review by parents, staff, and the
Department during business hours.

R430-100-9.  Records.
(1)  The provider shall maintain the following general

records on-site for review by the Department:
(a)  documentation of the previous 12 months of fire and

disaster drills as specified in R430-10(11)(12)(13)(14);
(b)  current animal vaccination records as required in

R430-100-22(3);
(c)  a six week record of child attendance, including sign-in

and sign-out records;
(d)  all current variances granted by the Department;
(e)  a current local health department inspection;
(f)  a current local fire department inspection;
(g)  if the licensee has been licensed for one year or longer,

the most recent "Request for Annual Renewal of CBS/MIS
Criminal History Information for Child Care" listing the
licensee and all current providers, caregivers, volunteers,
directors, owners, and members of the governing body; and

(h)  if the licensee has been licensed for one year or longer,
the most recent criminal background "Disclosure and Consent
Statement" listing the licensee and all current providers,
caregivers, volunteers, directors, owners, and members of the
governing body.

(2)  The provider shall maintain the following records for
each currently enrolled child on-site for review by the
Department:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  date of enrollment;
(iv)  the parent's name, address, and phone number,

including a daytime phone number;
(v)  the names of people authorized by the parent to pick

up the child;
(vi)  the name, address and phone number of a person to be

contacted in the event of an emergency if the provider is unable
to contact the parent;

(vii)  if available, the name, address, and phone number of
an out of area/state emergency contact person for the child; and

(viii)  current emergency medical treatment and emergency
medical transportation releases with the parent's signature;

(b)  a current annual health assessment form as required in
R430-100-14(5);

(c)  for each infant, toddler, and preschooler, current
immunization records or documentation of a legally valid
exemption, as specified in R430-100-14(4);

(d)  a transportation permission form, if the center provides
transportation services;

(e)  a six week record of medication permission forms, and
a six week record of medications actually administered; and

(f)  a six week record of incident, accident, and injury
reports; and

(g)  a six week record of eating, sleeping, and diaper
changes as required in R430-100-23(12) R430-100-24(15).

(3)  The provider shall ensure that information in children's
files is not released without written parental permission.

(4)  The provider shall maintain the following records for
each staff member on-site for review by the Department:
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(a)  date of initial employment;
(b)  results of initial TB screening;
(c)  approved initial "CBS/MIS Consent and Release of

Liability for Child Care" form;
(d)  a six week record of days worked, and the times

worked each day;
(e)  orientation training documentation for caregivers, and

for volunteers who work at the center at least once each month;
(f)  annual training documentation for all providers and

substitutes who work an average of 10 hours or more a week, as
averaged over any three month period; and

(g)  current first aid and CPR certification, if applicable as
required in R430-100-10(2), R430-100-20(5)(d), and R430-
100-21(2).

R430-100-10.  Emergency Preparedness.
(1)  The provider shall post the center's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the center.

(2)  At least one person at the facility at all times when
children are in care shall have a current Red Cross, American
Heart Association, or equivalent first aid and infant and child
CPR certification.

(3)  The center shall maintain at least one readily available
first aid kit, and a second first aid kit for field trips if the center
takes children on field trips.  The first aid kit shall include the
following items:

(a)  disposable gloves;
(b)  assorted sizes of bandaids;
(c)  gauze pads and roll;
(d)  adhesive tape;
(e)  antiseptic or a topical antibiotic;
(f)  tweezers; and
(g)  scissors.
(4)  Each first aid kit shall be in a closed container, readily

accessible to staff but inaccessible to children.
(5)  The provider shall have a written emergency and

disaster plan which shall include at least the following:
(a)  procedures for responding to medical emergencies and

serious injuries that require treatment by a health care provider;
(b)  procedures for responding to fire, earthquake, flood,

power failure, and water failure;
(c)  the location of and procedure for emergency shut off of

gas, electricity, and water;
(d)  an emergency relocation site where children may be

housed if the center is uninhabitable;
(e)  a means of posting the relocation site address in a

conspicuous location that can be seen even if the center is
closed;

(f)  the transportation route and means of getting staff and
children to the emergency relocation site;

(g)  a means of accounting for each child's presence in
route to and at the relocation site;

(h)  a means of accessing children's emergency contact
information and emergency releases; including contact
information for an out of area/state emergency contact person
for the child, if available;

(i)  provisions for emergency supplies, including at least
food, water, a first aid kit, diapers if the center cares for diapered
children, and a cell phone;

(j)  procedures for ensuring adequate supervision of
children during emergency situations, including while at the
center's emergency relocation site; and

(k)  staff assignments for specific tasks during an
emergency.

(6)  The provider shall ensure that the emergency and
disaster plan is followed in the event of an emergency.

(7)  The provider shall review the emergency and disaster
plan annually, and update it as needed.  The provider shall note

the date of reviews and updates to the plan on the plan.
(8)  The emergency and disaster plan shall be available for

immediate review by staff, parents, and the Department during
business hours.

(9)  The provider shall conduct fire evacuation drills
monthly.  Drills shall include complete exit of all children and
staff from the building.

(10)  The provider shall document all fire drills, including:
(a)  the date and time of the drill;
(b)  the number of children participating;
(c)  the name of the person supervising the drill;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(11)  The provider shall conduct drills for disasters other

than fires at least once every six months.
(12)  The provider shall document all disaster drills,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power outage, tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(13)  The center shall vary the days and times on which fire

and other disaster drills are held.

R430-100-11.  Supervision and Ratios.
(1)  The provider shall ensure that caregivers provide and

maintain direct supervision of all children at all times.
(2)  Caregivers shall actively supervise children on the

playground to minimize the risk of injury to a child.
(3)  There shall be at least two caregivers with the children

at all times when there are more than 8 children or more than 2
infants present.

(4)  The licensee shall maintain the minimum caregiver to
child ratios and group sizes in Table 5 for single age groups of
children.

TABLE 5
Minimum Caregiver to Child Ratios and Group Sizes

                        # of        # of       Maximum
Ages of Children      Caregivers   Children   Group Size
birth - 23 months         1           4          8
2 years old               1           7          14
3 years old               1           12         24
4 years old               1           15         30
5 years old               1           20         40
  and school age

(5)  A center constructed prior to 1 January 2004 which has
been licensed and operated as a child care center continuously
since 1 January 2004 is exempt from maximum group size
requirements, if the required caregiver to child ratios are
maintained, and the required square footage for each classroom
is maintained.

(6)  Ratios and group sizes for mixed age groups are
determined by averaging the ratios and group sizes of the ages
represented in the group, with the following exception: if more
than half of the group is composed of children in the youngest
age group, the caregiver to child ratio and group size for the
youngest age shall be maintained.

(7)  Table 6 represents the caregiver to child ratios and
group size for common mixed age groups.

TABLE 6
Minimum Caregiver to Child Ratios and Group Sizes

for Mixed Age Groups

                       # of         # of       Maximum
TWO MIXED AGES      Caregivers    Children    Group Size
2 and 3 years           1            10           19
3 and 4 years           1            14           27
4 and 5 years           1            18           35
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  and school age

                       # of         # of       Maximum
THREE MIXED AGES    Caregivers    Children    Group Size
2, 3, and 4 years       1            11           23
3, 4, and 5 years       1            16           31
  and school age

                       # of         # of       Maximum
FOUR MIXED AGES     Caregivers    Children    Group Size
2, 3, 4 and 5 years      1            13           27
  and school age

(8)  Infants and toddlers may be included in mixed age
groups only when 8 or fewer children are present at the center.

(9)  If more than 2 infants or toddlers are included in a
mixed age group, there shall be at least 2 caregivers with the
group.

(10)  During nap time the caregiver to child ratio may
double for not more than two hours for children age 18 months
and older, if the children are in a restful or non-active state, and
if a means of communication is maintained with another
caregiver who is on-site.  The caregiver supervising the napping
children must be able to contact the other on-site caregiver
without having to leave children unattended in the napping area.

(11)  The children of the licensee or any employee, age four
or older, are not counted in the caregiver to child ratios when
the parent of the child is working at the center, but are counted
in the maximum group size.

R430-100-12.  Injury Prevention.
(1)  The provider shall ensure that the building, grounds,

toys, and equipment are maintained and used in a safe manner
to prevent injury to children.

(2)  The provider shall ensure that the indoor environment
is free of tripping hazards such as unsecured flooring or cords.

(3)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that children could
pull down on themselves.

(4)  The following items shall be inaccessible to children:
(a)  firearms, ammunition, and other weapons on the

premises.  Firearms shall be stored separately from ammunition,
in a locked cabinet or area, unless the use is in accordance with
the Utah Concealed Weapons Act, or as otherwise allowed by
law;

(b)  tobacco, alcohol, illegal substances, and sexually
explicit material;

(c)  when in use, portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames;
(h)  sharp objects, edges, corners, or points which could cut

or puncture skin;
(i)  for children age 4 and under, ropes and cords long

enough to encircle a child's neck, such as those found on
window blinds or drapery cords;

(j)  for children age 4 and under, plastic bags large enough
for a child's head to fit inside, latex gloves, and balloons; and

(k)  for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of
less than 1-1/4 inch and a length of less than 2-1/4 inches.

(5)  The provider shall store all toxic or hazardous
chemicals in a container labeled with its contents.

(6)  Electrical outlets and surge protectors accessible to
children age four and younger shall have protective caps or
safety devices when not in use.

(7)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(8)  High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(9)  Indoor stationary gross motor play equipment, such as
slides and climbers, accessible to children under age 3 shall not
have a designated play surface that exceeds 3 feet in height.

(a)  If such equipment has an elevated designated play
surface less than 18 inches in height, it shall not be placed on a
hard surface, such as wood, tile, linoleum, or concrete, and shall
have a three foot use zone.

(b)  If such equipment has an elevated designated play
surface that is 18 inches to 3 feet in height, it shall be
surrounded by mats at least 2 inches thick, or cushioning that
meets ASTM Standard F1292, in a three foot use zone.

(10)  Indoor stationary gross motor play equipment, such
as slides and climbers, accessible to children age 3 and older
shall not have a designated play surface that exceeds 5-1/2 feet
in height.

(a)  If such equipment has an elevated designated play
surface less than 3 feet in height, it shall be surrounded by
protective cushioning material, such as mats at least 1 inch
thick, in a six foot use zone.

(b)  If such equipment has an elevated designated play
surface that is 3 feet to 5-1/2 feet in height, it shall be
surrounded by cushioning that meets ASTM Standard F1292, in
a six foot use zone.

(11)  There shall be no trampolines on the premises that are
accessible to any child in care.

(12)  If there is a swimming pool on the premises that is
not emptied after each use:

(a)  the provider shall ensure that the pool is enclosed
within a fence or other solid barrier at least six feet high that is
kept locked whenever the pool is not in use;

(b)  the provider shall maintain the pool in a safe manner;
(c)  the provider shall meet all applicable state and local

laws and ordinances related to the operation of a swimming
pool; and

(d)  If the pool is over four feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the licensee can demonstrate to the
Department to be equivalent to Red Cross certification, any time
children have access to the pool.

(13)  If wading pools are used:
(a)  a caregiver must be at the pool supervising children

whenever there is water in the pool;
(b)  diapered children must wear swim diapers or rubber

pants while in the pool; and
(c)  the pool shall be emptied and sanitized after each use

by a separate group of children.

R430-100-13.  Parent Notification and Child Security.
(1)  The provider shall post a copy of the Department's

child care guide in the center for parents' review during business
hours.

(2)  Parents shall have access to the center and their child's
classroom at all times their child is in care.

(3)  The provider shall ensure the following procedures are
followed when children arrive at the center or leave the center:

(a)  Each child must be signed in and out of the center by
the person dropping the child off and picking the child up,
including the date and time the child arrives or leaves.

(b)  Persons signing children into the center shall use
identifiers, such as a signature, initials, or electronic code.

(c)  Persons signing children out of the center shall use
identifiers, such as a signature, initials, or electronic code, and
shall have photo identification if they are unknown to the
provider.

(d)  Only parents or persons with written authorization
from the parent may take any child from the center.  In an
emergency, the provider may accept verbal authorization if the
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provider can confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(4)  The provider shall give parents a written report of
every incident, accident, or injury involving their child on the
day of occurrence.  The caregivers involved, the center director,
and the person picking the child up shall sign the report on the
day of occurrence.

(5)  If a child is injured and the injury appears serious but
not life threatening, the provider shall contact the parent
immediately, in addition to giving the parent a written report of
the injury.

(6)  In the case of a life threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb,
the provider shall contact emergency personnel immediately,
before contacting the parent.  If the parent cannot be reached
after emergency personnel have been contacted, the provider
shall attempt to contact the child's emergency contact person.

R430-100-14.  Child Health.
(1)  No child may be subjected to physical, emotional, or

sexual abuse while in care.
(2)  All staff shall follow the reporting requirements for

witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of tobacco, alcohol, illegal substances, or
sexually explicit material on the premises or in center vehicles
is prohibited any time that children are in care.

(4)  The provider shall not admit any infant, toddler, or
preschooler to the center without documentation of:

(a)  proof of current immunizations, as required by Utah
law;

(b)  proof of receiving at least one dose of each required
vaccine prior to enrollment, and a written schedule to receive all
subsequent required vaccinations; or

(c)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(5)  The provider shall not admit any child to the center
without a signed health assessment completed by the parent
which shall include:

(a)  allergies;
(b)  food sensitivities;
(c)  acute and chronic medical conditions;
(d)  instructions for special or non-routine daily health care;
(e)  current medications; and,
(f)  any other special health instructions for the caregiver.
(6)  The provider shall ensure that each child's health

assessment is reviewed, updated, and signed or initialed by the
parent at least annually.

R430-100-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The provider shall ensure that the center's meal service

complies with local health department food service regulations.
(b)  Foods served by centers not currently participating and

in good standing with the USDA Child and Adult Care Food
Program (CACFP) shall comply with the nutritional
requirements of the CACFP.  The licensee shall either use
standard Department-approved menus, menus provided by the
CACFP, or menus approved by a registered dietician.  Dietitian
approval shall be noted and dated on the menus, and shall be
current within the past 5 years.

(c)  Centers not currently participating and in good
standing with the CACFP shall keep a six week record of foods
served at each meal or snack.

(d)  The provider shall post the current week's menu for
parent review.

(2)  The provider shall offer meals or snacks at least once
every three hours.

(3)  The provider shall serve children's food on dishes,

napkins, or sanitary high chair trays, except for individual
serving size items, such as crackers, if they are placed directly
in the children's hands.  The provider shall not place food on a
bare table.

(4)  The provider shall post a list of children's food
allergies and sensitivities in the food preparation area, and shall
ensure that caregivers who serve food to children are aware of
this information for the children in their assigned group.

(5)  The provider shall ensure that food and drink brought
in by parents for an individual child's use is labeled with the
child's name, and refrigerated if needed.

R430-100-16.  Infection Control.
(1)  Staff shall wash their hands thoroughly with liquid

soap and warm running water at the following times:
(a)  before handling or preparing food or bottles;
(b)  before and after eating meals and snacks or feeding

children;
(c)  before and after diapering a child;
(d)  after using the toilet or helping a child use the toilet;
(e)  before administering medication;
(f)  after coming into contact with body fluids, including

breast milk;
(g)  after playing with or handling animals;
(h)  when coming in from outdoors; and
(i)  after cleaning or taking out garbage.
(2)  The provider shall ensure that children wash their

hands thoroughly with liquid soap and warm running water at
the following times:

(a)  before and after eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with body fluids;
(d)  after playing with animals; and
(e)  when coming in from outdoors.
(3)  Only single use towels from a covered dispenser or an

electric hand-drying device may be used to dry hands.
(4)  The provider shall ensure that toilet paper is accessible

to children, and that it is kept on a dispenser.
(5)  The provider shall post handwashing procedures at

each handwashing sink, and they shall be followed.
(6)  Caregivers shall teach children proper hand washing

techniques and shall oversee hand washing whenever possible.
(7)  Personal hygiene items such as toothbrushes, or combs

and hair accessories that are not sanitized between each use,
shall not be shared by children or used by staff on more than
one child, and shall be stored so that they do not touch each
other.

(8)  The provider shall clean and sanitize all washable toys
and materials weekly, or more often if necessary.

(9)  Stuffed animals, cloth dolls, and dress-up clothes must
be machine washable.  Pillows must be machine washable, or
have removable covers that are machine washable.  The
provider shall wash stuffed animals, cloth dolls, dress-up
clothes, and pillows or covers weekly.

(10)  If water play tables or tubs are used, they shall be
washed and sanitized daily, and children shall wash their hands
prior to engaging in the activity.

(11)  The licensee shall ensure that all employees are tested
for tuberculosis (TB) within 30 days of hire by an acceptable
skin testing method and follow-up.

(12)  If the TB test is positive, the caregiver shall provide
documentation from a health care provider detailing:

(a)  the reason for the positive reaction;
(b)  whether or not the person is contagious; and
(c)  if needed, how the person is being treated.
(13)  Persons with contagious TB shall not work or

volunteer in the center.
(14)  An employee having a medical condition which

contra-indicates a TB test must provide documentation from a
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health care provider indicating they are exempt from testing,
with an associated time frame, if applicable.  The provider shall
maintain this documentation in the employee's file.

(15)  Children's clothing shall be changed promptly if they
have a toileting accident.

(16)  Children's clothing which is wet or soiled from body
fluids:

(a)  shall not be rinsed or washed at the center; and
(b)  shall be placed in a leakproof container, labeled with

the child's name, and returned to the parent.
(17)  If the center uses a potty chair, the provider shall

clean and sanitize the chair after each use.
(18)  Staff who prepare food in the kitchen shall not change

diapers or assist in toileting children.
(19)  The center shall have a portable body fluid clean up

kit.
(a)  All staff shall know the location of the kit and how to

use it.
(b)  The provider shall use the kit to clean up spills of body

fluids.
(c)  The provider shall restock the kit as needed.
(20)  The center shall not care for children who are ill with

an infectious disease, except when a child shows signs of illness
after arriving at the center.

(21)  The provider shall separate children who develop
signs of an infectious disease after arriving at the center from the
other children in a safe, supervised location.

(22)  The provider shall contact the parents of children who
are ill with an infectious disease and ask them to immediately
pick up their child.  If the provider cannot reach the parent, the
provider shall contact the individuals listed as emergency
contacts for the child and ask them to pick up the child.

(23)  The provider shall notify the local health department,
on the day of discovery, of any reportable infectious diseases
among children or caregivers, or any sudden or extraordinary
occurrence of a serious or unusual illness, as required by the
local health department.

(24)  The provider shall post a parent notice at the center
when any staff or child has an infectious disease or parasite.

(a)  The provider shall post the notice in a conspicuous
location where it can be seen by all parents.

(b)  The provider shall post and date the notice the same
day the disease or parasite is discovered, and the notice shall
remain posted for at least 5 days.

R430-100-17.  Medications.
(1)  If medications are given, they shall be administered to

children only by a provider trained in the administration of
medications.

(2)  All over-the-counter medications provided by parents
and all prescription medications shall:

(a)  be labeled with the child's full name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(3)  All non-refrigerated medications shall be inaccessible

to children and stored in a container or area that is locked, such
as a locked room, cupboard, drawer, or a lockbox.  The provider
shall store all refrigerated medications in a leakproof container.

(4)  The provider shall have a written medication
permission form completed and signed by the parent prior to
administering any over-the-counter or prescription medication
to a child.  The permission form must include:

(a)  the name of the medication;
(b)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and

(c)  the parent signature and the date signed.
(5)  If the provider keeps over-the-counter medication at

the center that is not brought in by a parent for their child's use,
the medication shall not be administered to any child without
prior parental consent for each instance it is given.  The consent
must be either:

(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent or person
picking up the child signs upon picking up the child.

(6)  If the provider chooses not to administer medication as
instructed by the parent, the provider shall notify the parent of
their refusal to administer the medication prior to the time the
medication needs to be given.

(7)  When administering medication, the provider
administering the medication shall:

(a)  wash their hands;
(b)  check the medication label to confirm the child's name;
(c)  compare the instructions on the parent release form

with the directions on the prescription label or product package
to ensure that a child is not given a dosage larger than that
recommended by the health care provider or the manufacturer;

(d)  administer the medication; and
(e)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.
(8)  The provider shall report any adverse reaction to a

medication or error in administration to the parent immediately
upon recognizing the error or reaction, or after notifying
emergency personnel if the reaction is life threatening.

(9)  The provider shall not keep medications at the center
for children who are no longer enrolled.

R430-100-18.  Napping.
(1)  The center shall provide children with a daily

opportunity for rest or sleep in an environment that provides
subdued lighting, a low noise level, and freedom from
distractions.

(2)  Scheduled nap times shall not exceed two hours daily.
(3)  A separate crib, cot, mat, or other sleeping equipment

shall be used for each child during nap times.
(4)  Mats and mattresses used for napping shall be at least

2 inches thick and shall have a smooth, waterproof surface.
(5)  The provider shall maintain sleeping equipment in

good repair.
(6)  If sleeping equipment is clearly assigned to and used

by an individual child, the provider must clean and sanitize it as
needed, but at least weekly.

(7)  If sleeping equipment is not clearly assigned to and
used by an individual child, the provider must clean and sanitize
it prior to each use.

(8)  The provider must either store sleeping equipment so
that the surfaces children sleep on do not touch each other, or
else clean and sanitize sleeping equipment prior to each use.

(9)  A sheet and blanket or acceptable alternative shall be
used by each child during nap time.  These items shall be:

(a)  clearly assigned to one child;
(b)  stored separately from other children's when not in use;

and,
(c)  laundered as needed, but at least once a week, and

prior to use by another child.
(10)  The provider shall space cribs, cots, and mats a

minimum of 2 feet apart when in use, to allow for adequate
ventilation, easy access, and ease of exiting.

(11)  Cots and mats may not block exits.

R430-100-19.  Child Discipline.
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(1)  The provider shall inform caregivers, parents, and
children of the center's behavioral expectations for children.

(2)  The provider may discipline children using positive
reinforcement, redirection, and by setting clear limits that
promote children's ability to become self-disciplined.

(3)  Caregivers may use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others or from destroying property.

(4)  Discipline measures shall not include any of the
following:

(a)  any form of corporal punishment such as hitting,
spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (3) above.

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-100-20.  Activities.
(1)  The provider shall post a daily schedule for preschool

and school-age groups.  The daily schedule shall include, at a
minimum, meal, snack, nap/rest, and outdoor play times.

(2)  Daily activities shall include outdoor play if weather
permits.

(3)  The provider shall offer activities to support each
child's healthy physical, social-emotional, and cognitive-
language development.  The provider shall post a current
activity plan for parent review listing these activities in
preschool and school age groups.

(4)  The provider shall make the toys and equipment
needed to carry out the activity plan accessible to children.

(5)  If off-site activities are offered:
(a)  the provider shall obtain written parental consent for

each activity in advance;
(b)  caregivers shall take written emergency information

and releases with them for each child in the group, which shall
include:

(i)  the child's name;
(ii)  the parent's name and phone number;
(iii)  the name and phone number of a person to notify in

the event of an emergency if the parent cannot be contacted;
(iv)  the names of people authorized by the parents to pick

up the child; and
(v)  current emergency medical treatment and emergency

medical transportation releases;
(c)  the provider shall maintain required caregiver to child

ratios and direct supervision during the activity;
(d)  at least one caregiver present shall have a current Red

Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification;

(e)  caregivers shall take a first aid kit with them;
(f)  children shall wear or carry with them the name and

phone number of the center, but children's names shall not be
used on name tags, t-shirts, or other identifiers; and

(g)  caregivers shall provide a way for children to wash
their hands as specified in R430-100-16(2).  If there is no source
of running water, caregivers and children may clean their hands
with wet wipes and hand sanitizer.

(6)  If swimming activities are offered, caregivers shall
remain with the children during the activity, and lifeguards and
pool personnel shall not count toward the caregiver to child
ratio.

R430-100-21.  Transportation.
(1)  Any vehicle used for transporting children shall:

(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  have a current vehicle registration and safety
inspection;

(d)  be maintained in a safe and clean condition;
(e)  maintain temperatures between 60-90 degrees

Fahrenheit when in use;
(f)  contain a first aid kit; and
(g)  contain a body fluid clean up kit.
(2)  At least one adult in each vehicle transporting children

shall have a current Red Cross, American Heart Association, or
equivalent first aid and infant and child CPR certification.

(3)  The adult transporting children shall:
(a)  have and carry with them a current valid Utah driver's

license, for the type of vehicle being driven, whenever they are
transporting children;

(b)  have with them written emergency contact information
for all of the children being transported;

(c)  ensure that each child being transported is wearing an
appropriate individual safety restraint;

(d)  ensure that no child is left unattended by an adult in
the vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and,

(g)  ensure that the vehicle is locked during transport.

R430-100-22.  Animals.
(1)  The provider shall inform parents of the types of

animals permitted at the facility.
(2)  All animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(3)  All animals at the facility shall have current
immunizations for all vaccine preventable diseases that are
transmissible to humans.  The center shall have documentation
of the vaccinations.

(4)  There shall be no animal on the premises that has a
history of dangerous, attacking, or aggressive behavior, or a
history of biting even one person.

(5)  Children shall not assist with the cleaning of animals
or animal cages, pens, or equipment.

(6)  There shall be no animals or animal equipment in food
preparation or eating areas.

(7)  Children shall not handle reptiles or amphibians.

R430-100-23.  Diapering.
If the center diapers children, the following applies:
(1)  Caregivers shall change children's diapers at a diaper

changing station.  Diapers shall not be changed on surfaces used
for any other purpose.

(2)  Each diapering station shall be equipped with railings
to prevent a child from falling when being diapered.

(3)  Caregivers shall not leave children unattended on the
diapering surface.

(4)  The diapering surface shall be smooth, waterproof, and
in good repair.

(5)  The provider shall post diapering procedures at each
diapering station and ensure that they are followed.

(6)  Caregivers shall clean and sanitize the diapering
surface after each diaper change.

(7)  Caregivers shall wash their hands before and after each
diaper change.

(8)  Caregivers shall place soiled disposable diapers in a
container that has a plastic lining and a tightly fitting lid.

(9)  The provider shall daily clean and sanitize containers
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where soiled diapers are placed.
(10)  If cloth diapers are used:
(a)  they shall not be rinsed at the center; and
(b)  after a diaper change, the caregiver shall place the cloth

diaper directly into a leakproof container that is inaccessible to
children and labeled with the child's name, or a leakproof
diapering service container.

(11)  Caregivers shall change children's diapers promptly
when they are wet or soiled, and shall check diapers at least
once every two hours.

(12)  Caregivers shall keep a written record daily for each
infant and toddler documenting their diaper changes.  The
record shall be completed within an hour of each diaper change,
and shall include the child's name, the time of the diaper change,
and whether the diaper was dry, wet, soiled, or both.

(13)  Care givers whose designated responsibility includes
the care of diapered children shall not prepare food for children
or staff outside of the classroom area used by the diapered
children.

R430-100-24.  Infant and Toddler Care.
If the center cares for infants or toddlers, the following

applies:
(1)  The provider shall not mix infants and toddlers with

older children, unless there are 8 or fewer children present at the
center.

(2)  Infants and toddlers shall not use outdoor play areas at
the same time as older children.

(3)  If an infant is not able to sit upright and hold their own
bottle, a caregiver shall hold the infant during bottle feeding.
Bottles shall not be propped.

(4)  The provider shall clean and sanitize high chair trays
prior to each use.

(5)  The provider shall cut solid foods for infants into
pieces no larger than 1/4 inch in diameter.  The provider shall
cut solid foods for toddlers into pieces no larger than 1/2 inch in
diameter.

(6)  Baby food, formula, and breast milk that is brought
from home for an individual child's use must be:

(a)  labeled with the child's name;
(b)  labeled with the date and time of preparation or

opening of the container, such as a jar of baby food;
(c)  kept refrigerated if needed; and
(d)  discarded within 24 hours of preparation or opening,

except that powdered formula or dry foods which are opened,
but are not mixed, are not considered prepared.

(7)  Formula and milk, including breast milk, shall be
discarded after feeding, or within two hours of initiating a
feeding.

(8)  To prevent burns, heated bottles shall be shaken and
tested for temperature before being fed to children.

(9)  Pacifiers, bottles, and non-disposable drinking cups
shall be labeled with each child's name, and shall not be shared.

(10)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(11)  Infants shall sleep in equipment designed for sleep
such as a crib, bassinet, porta-crib or play pen.  Infants shall not
be placed to sleep on mats or cots, or in bouncers, swings, car
seats, or other similar pieces of equipment.

(12)  Cribs must:
(a)  have tight fitting mattresses;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail; and
(d)  not have strings, cords, ropes, or other entanglement

hazards strung across the crib rails.
(13)  Infants shall not be placed on their stomachs for

sleeping, unless there is documentation from a health care

provider for treatment of a medical condition.
(14)  Each infant and toddler shall follow their own pattern

of sleeping and eating.
(15)  Caregivers shall keep a written record daily for each

infant documenting their eating and sleeping patterns.  The
record shall be completed within an hour of each feeding or nap,
and shall include the child's name, the food and beverages eaten,
and the times the child slept.

(16)  Walkers with wheels are prohibited.
(17)  Infants and toddlers shall not have access to objects

made of styrofoam.
(18)  Caregivers shall respond as promptly as possible to

infants and toddlers who are in emotional distress due to
conditions such as hunger, fatigue, wet or soiled diapers, fear,
teething, or illness.

(19)  Awake infants and toddlers shall receive positive
physical stimulation and positive verbal interaction with a
caregiver at least once every 20 minutes.

(20)  Awake infants and toddlers shall not be confined for
more than 30 minutes in one piece of equipment, such as
swings, high chairs, cribs, play pens, or other similar pieces of
equipment.

(21)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(22)  To stimulate their healthy development, there shall be
safe toys accessible to infants and toddlers.  There shall be
enough toys for each child in the group to be engaged in play
with toys.

(23)  All toys used by infants and toddlers shall be cleaned
and sanitized:

(a)  weekly;
(b)  after being put in a child's mouth; and
(c)  after being contaminated by body fluids.

R430-100-25.  Penalty.
The Department may impose civil money penalties in

accordance with Title 63, Chapter 46b, Administrative
Procedures Act, if there has been a failure to comply with the
provisions of this chapter, or rules promulgated pursuant to this
chapter.

KEY:  child care facilities, child care, child care centers
July 1, 2009 26-39
Notice of Continuation August 13, 2007
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R477.  Human Resource Management, Administration.
R477-1.  Definitions.
R477-1-1.  Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1)  Abandonment of Position:  An act of resignation
resulting when an employee is absent from work for three
consecutive working days without approval.

(2)  Actual FTE:  The total number of full time equivalents
based on actual hours paid in the state payroll system.

(3)  Actual Hours Worked:  Time spent performing duties
and responsibilities associated with the employee's job
assignments.

(4)  Actual Wage:  The employee's assigned salary rate in
the central personnel record maintained by the Department of
Human Resource Management.

(5)  Administrative Leave:  Leave with pay granted to an
employee at management discretion that is not charged against
the employee's leave accounts.

(6)  Administrative Adjustment:  A DHRM approved
change of a position from one job to another job or a salary
range change for administrative purposes that is not based on a
change of duties and responsibilities.

(7)  Administrative Salary Decrease:  A decrease in the
current actual wage of one or more salary steps based on non-
disciplinary administrative reasons determined by an agency
head or commissioner.

(8)  Administrative Salary Increase:  An increase in the
current actual wage of one or more salary steps based on special
circumstances determined by an agency head or commissioner.

(9)  Agency:  An entity of state government that is:
(a)  directed by an executive director, elected official or

commissioner defined in Title 67, Chapter 22 or in other
sections of the code;

(b)  authorized to employ personnel; and
(c)  subject to DHRM rules.
(10)  Agency Head:  The executive director or

commissioner of each agency or a designated appointee.
(11)  Agency Human Resource Field Office: An office of

the Department of Human Resource Management located at
another agency's facility.

(12)  Agency Management:  The agency head and all other
officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(13)  Appeal:  A formal request to a higher level for
reconsideration of a grievance decision.

(14)  Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

(15)  Budgeted FTE:  The total number of full time
equivalents budgeted by the Legislature and approved by the
Governor.

(16)  Bumping:  A procedure that may be applied prior to
a reduction in force action (RIF).  It allows employees with
higher retention points to bump other employees with lower
retention points as identified in the work force adjustment plan,
as long as employees meet the eligibility criteria outlined in
interchangeability of skills.

(17)  Career Mobility:  A time limited assignment of an
employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs.

(18)  Career Service Employee:  An employee who has
successfully completed a probationary period in a career service
position.

(19)  Career Service Exempt Employee:  An employee
appointed to work for an unspecified period of time or who
serves at the pleasure of the appointing authority and may be
separated from state employment at any time without just cause.

(20)  Career Service Exempt Position:  A position in state

service exempted by law from provisions of career service under
Sections 67-19-15 and R477-2-1.

(21)  Career Service Status:  Status granted to employees
who successfully complete a probationary period for
competitive career service positions.

(22)  Category of Work:  A job series within an agency that
is designated by the agency head as having positions to be
eliminated agency wide through a reduction in force. Category
of work may be further reduced as follows:

(a) a unit smaller than the agency upon providing
justification and rationale for approval, for example:

(i)  unit number;
(ii)  cost centers;
(iii)  geographic locations;
(iv)  agency programs.
(b)  positions identified by a set of essential functions, for

example:
(i)  position analysis data;
(ii)  certificates;
(iii)  licenses;
(iv)  special qualifications;
(v)  degrees that are required or directly related to the

position.
(23)  Change of Workload:  A change in position

responsibilities and duties or a need to eliminate or create
particular positions in an agency caused by legislative action,
financial circumstances, or administrative reorganization.

(24)  Classification Grievance:  The approved procedure by
which an agency or a career service employee may grieve a
formal classification decision regarding the classification of a
position.

(25)  Classified Service:  Positions that are subject to the
classification and compensation provisions stipulated in Section
67-19-12.

(26)  Classification Study: A Classification review
conducted by DHRM under Section R477-3-4.  A study may
include single or multiple job or position reviews.

(27)  Compensatory Time:  Time off that is provided to an
employee in lieu of monetary overtime compensation.

(28)  Contractor:  An individual who is contracted for
service, is not supervised by a state supervisor, but is
responsible for providing a specified service for a designated fee
within a specified time.  The contractor shall be responsible for
paying all taxes and FICA payments, and may not accrue
benefits.

(29)  Corrective Action:  A documented administrative
action to address substandard performance of an employee
under Section R477-10-2.

(30)  Critical Incident Drug or Alcohol Test:  A drug or
alcohol test conducted on an employee as a result of the
behavior, action, or inaction of an employee that is of such
seriousness it requires an immediate intervention on the part of
management.

(31)  Demotion:  A disciplinary action resulting in a
reduction of an employee's current actual wage.

(32)  DHRM:  The Department of Human Resource
Management.

(33)  DHRM Approved Recruitment and Selection System:
The state's recruitment and selection system, which is a
centralized and automated computer system administered by the
Department of Human Resource Management.

(34)  Disability:  Disability shall have the same definition
found in the Americans With Disabilities Act (ADA) of 1990,
42 USC 12101 (2008); Equal Employment Opportunity
Commission regulation, 29 CFR 1630 (2008); including
exclusions and modifications.

(35)  Disciplinary Action:  Action taken by management
under Rule R477-11.

(36)  Dismissal:  A separation from state employment for
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cause under Section R477-11-2.
(37)  Drug-Free Workplace Act:  A 1988 congressional act,

34 CFR 85 (1993), requiring a drug-free workplace certification
by state agencies that receive federal grants or contracts.

(38)  Employee Personnel Files: For purposes of Title 67,
Chapters 18 and 19, the files maintained by DHRM and
agencies as required by Section R477-2-5. This does not include
employee information maintained by supervisors.

(39)  Employment Eligibility Verification:  A requirement
of the Immigration Reform and Control Act of 1986, 8 USC
1324 (1988) that employers verify the identity and eligibility of
individuals for employment in the United States.

(40)  "Escalator" Principle:  Under the Uniformed Services
Employment and Reemployment Rights Act (USERRA),
returning veterans are entitled to return back onto their seniority
escalator at the point they would have occupied had they not left
state employment.

(41)  Excess Hours:  A category of compensable hours
separate and apart from compensatory or overtime hours that
accrue at straight time only when an employee's actual hours
worked, plus additional hours paid, exceed an employee's
normal work period.

(42)  Fitness For Duty Evaluation:  Evaluation, assessment
or study by a licensed professional to determine if an individual
is able to meet the performance or conduct standards required by
the position held, or is a direct threat to the safety of self or
others.

(43)  FLSA:  Fair Labor Standards Act.  The federal statute
that governs overtime.  See 29 USC 201 (1996).

(44)  FLSA Exempt:  Employees who are exempt from the
Fair Labor Standards Act.

(45)  FLSA Nonexempt:  Employees who are not exempt
from the Fair Labor Standards Act.

(46)  Follow Up Drug or Alcohol Test:  Unannounced drug
or alcohol tests conducted for up to five years on an employee
who has previously tested positive or who has successfully
completed a voluntary or required substance abuse treatment
program.

(47)  Furlough:  A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(48)  Grievance:  A career service employee's claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair
employment practice not including position classification or
schedule assignment.

(49)  Grievance Procedures:  The statutory process of
grievances and appeals as set forth in Sections 67-19a-101
through 67-19a-408 and the rules promulgated by the Career
Service Review Board.

(50)  Highly Sensitive Position: A position approved by
DHRM that includes the performance of functions:

(a)  requiring an employee to operate motorized machinery;
(b)  directly related to law enforcement;
(c)  involving direct access or having control over direct

access to controlled substances;
(d)  directly impacting the safety or welfare of the general

public;
(e)  requiring an employee to carry or have access to

firearms; or
(f)  permitting or requiring an employee to access an

individual's highly sensitive, personally identifiable, private
information, including:

(i)  financial assets, liabilities, and account information;
(ii)  social security numbers;
(iii)  wage information;
(iv)  medical history;
(v)  public assistance benefits;
(vi)  household composition; or

(vii)  driver license
(51)  Gross Compensation:  Employee's total earnings,

taxable and nontaxable, as shown on the employee's pay
statement.

(52)  Hiring List:  A list of qualified and interested
applicants who are eligible to be considered for appointment or
conditional appointment to a specific position.

(53)  HRE:  Human Resource Enterprise; the state human
resource management information system.

(54)  Immediate Supervisor:  The employee or officer who
exercises direct authority over an employee and who appraises
the employee's performance.

(55)  Incompetence:  Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

(56)  Inefficiency:  Wastefulness of government resources
including time, energy, money, or staff resources or failure to
maintain the required level of performance.

(57)  Interchangeability of Skills:  Employees are
considered to have interchangeable skills only for those
positions they have previously held successfully in Utah state
government executive branch employment or for those positions
which they have successfully supervised and for which they
satisfy job requirements.

(58)  Intern:  An individual in a college degree program
assigned to work in an activity where on-the-job training is
accepted.

(59)  Job:  A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics.  The same salary range and test standards are
applied to each position in the group.

(60)  Job Description:  A document containing the duties,
distinguishing characteristics, knowledge, skills, and other
requirements for a job.

(61)  Job Identification Number:  A unique number
assigned to a job by DHRM.

(62)  Job Requirements:  Skill requirements defined at the
job level.

(63)  Job Series:  Two or more jobs in the same functional
area having the same job class title, but distinguished and
defined by increasingly difficult levels of duties and
responsibilities and requirements.

(64)  Legislative Salary Adjustment:  A legislatively
approved salary increase for a specific category of employees
based on criteria determined by the Legislature.

(65)  Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of
responsibilities.

(66)  Market Based Bonus:  One time lump sum monies
given to a new hire or a current employee to encourage
employment with the state.

(67)  Market Comparability Adjustment:  Legislatively
approved change to a salary range for a job based on a
compensation survey conducted by DHRM.

(68)  Merit Increase:  A legislatively approved and funded
salary increase for employees to recognize and reward
successful performance.

(69)  Misfeasance:  The improper or unlawful performance
of an act that is lawful or proper.

(70)  Nonfeasance:  Failure to perform either an official
duty or legal requirement.

(71)  Performance Evaluation:  A formal, periodic
evaluation of an employee's work performance.

(72)  Performance Management:  The ongoing process of
communication between the supervisor and the employee which
defines work standards and expectations, and assesses
performance leading to a formal annual performance evaluation.

(73)  Performance Plan:  A written summary of the
standards and expectations required for the successful
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performance of each job duty or task.  These standards normally
include completion dates and qualitative and quantitative levels
of performance expectations.

(74)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are
committed during an evaluation period.

(75)  Personnel Adjudicatory Proceedings:  The informal
appeals procedure contained in Section 63G-4-2 for all human
resource policies and practices not covered by the state
employees grievance procedure promulgated by the Career
Service Review Board, or the classification appeals procedure.

(76)  Position:  A unique set of duties and responsibilities
identified by DHRM authorized job and position management
numbers.

(77)  Position Description:  A document that describes the
detailed tasks performed, as well as the knowledge, skills,
abilities, and other requirements of a specific position.

(78)  Position Identification Number:  A unique number
assigned to a position for FTE management.

(79)  Position Management Report:  A document that lists
an agency's authorized positions including job identification
numbers, salaries, and schedules.  The list includes occupied or
vacant positions and full or part-time positions.

(80)  Position Sharing:  A situation where two employees
share the duties and responsibilities of one full-time career
service position.  Leave benefits for position sharing employees
are pro-rated according to the number of hours worked.  To be
eligible for benefits, position sharing employees must work at
least 50% of a full-time equivalent.

(81)  Post Accident Drug or Alcohol Test:  A Drug or
alcohol test conducted on an employee who is involved in a
vehicle accident while on duty:

(a)  where a fatality occurs;
(b)  where the employee receives a citation under state or

local law for a moving traffic violation arising from the accident
and the accident involves bodily injury to any person who, as a
result of the injury, immediately receives medical treatment
away from the scene of the accident;

(c)  where the employee receives a citation under state or
local law for a moving traffic violation arising from the accident
and the accident involves one or more motor vehicles that incur
disabling damage as a result of the accident that must be
transported away from the scene by a tow truck or other vehicle;

(d)  where there is reasonable suspicion that the employee
had been driving while under the influence of a controlled
substance.

(82)  Preemployment Drug Test:  A drug test conducted on
final candidates for a highly sensitive position or on a current
employee prior to assuming highly sensitive duties.

(83)  Probationary Employee:  An employee hired into a
career service position who has not completed the required
probationary period for that position.

(84)  Probationary Period:  A period of time considered
part of the selection process, identified at the job level, the
purpose of which is to allow management to evaluate an
employee's ability to perform assigned duties and
responsibilities and to determine if career service status should
be granted.

(85)  Productivity Step Adjustment:  A management
authorized salary increase of one to four steps.  Management
and employees agree to the adjustment for employees who
accept an increased workload resulting from actual and
budgeted FTE reductions.

(86)  Proficiency:  An employee's overall quality of work,
productivity, skills demonstrated through work performance and
other factors that relate to employee performance or conduct.

(87)  Promotion:  An action moving an employee from a
position in one job to a position in another job having a higher

maximum salary step.
(88)  Protected Activity:  Opposition to discrimination or

participation in proceedings covered by the antidiscrimination
statutes or the Utah State Grievance and Appeal Procedure.
Harassment based on protected activity can constitute unlawful
retaliation.

(89)  Random Drug or Alcohol Test:  Unannounced drug
or alcohol testing of a sample of highly sensitive employees
done in accordance with federal regulations or state rules,
policies, and procedures, and conducted in a manner such that
each highly sensitive employee has an equal chance of being
selected for testing.

(90)  Reappointment:  Return to work of an individual
from the reappointment register, whose accrued annual leave,
converted sick leave, compensatory time and excess hours in the
employee's former position were cashed out upon separation.

(91)  Reappointment Register:  A register of individuals
who have prior to March 2, 2009:

(a)  held career service status and been separated in a
reduction in force;

(b)  held career service status and accepted career service
exempt positions without a break in service and were not
retained, unless discharged for cause;

(c)  by Career Service Review Board decision been placed
on the reappointment register.

(92)  Reasonable Suspicion Drug or Alcohol Test: A drug
or alcohol test conducted on an employee based on specific,
contemporaneous, articulated observations concerning the
appearance, behavior, speech or body odors of the employee.

(93)  Reassignment:  An action mandated by management
moving an employee from one job or position to a different job
or position with an equal or lesser salary range maximum for
administrative reasons.  A reassignment may not include a
decrease in actual wage except as provided in federal or state
law.

(94)  Reclassification:  A DHRM reallocation of a single
position or multiple positions from one job to another job to
reflect management initiated changes in duties and
responsibilities.

(95)  Reduction in Force:  (RIF)  Abolishment of positions
resulting in the termination of career service staff.  RIFs can
occur due to inadequate funds, a change of workload, or a lack
of work.

(96)  Reemployment:  Return to work of an employee who
resigned or took military leave of absence from state
employment to serve in the uniformed services covered under
USERRA.  Accrued annual leave, converted sick leave,
compensatory time and excess hours may have been cashed out
at separation.

(97)  Rehire:  Return to work of a former career service
employee who resigned from state employment.  Accrued
annual leave, converted sick leave, compensatory time and
excess hours in their former position were cashed out at
separation.

(98)  Requisition:  An electronic document used for Utah
Job Match recruitment, selection and tracking purposes that
includes specific information for a particular position, job
seekers' applications, and a hiring list.

(99)  Salary Range:  The segment of an approved pay plan
assigned to a job.

(100)  Schedule:  The determination of whether a position
meets criteria stipulated in the Utah Code Annotated to be
career service (schedule B) or career service exempt (schedule
A).

(101)  Tangible Employment Action:  Any significant
change in employment status e.g. hiring, firing, promotion,
failure to promote, demotion, undesirable assignment, a decision
causing a significant change in benefits, compensation
decisions, and work assignment.  Tangible employment action



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 163

does not include insignificant changes in employment status
such as a change in job title without a change in salary, benefits
or duties.

(102)  Transfer:  An action not mandated by management
moving an employee from one job or position to another job or
position with an equal or lesser salary range maximum for which
the employee qualifies.  A transfer may include a decrease in
actual wage.

(103)  Uniformed Services:  The United States Army,
Navy, Marine Corps, Air Force, Coast Guard; Reserve units of
the Army, Navy, Marine Corps, Air Force, or Coast Guard;
Army National Guard or Air National Guard; Commissioned
Corps of Public Health Service, National Oceanic and
Atmospheric Administration (NOAA), National Disaster
Medical Systems (NDMS) and any other category of persons
designated by the President in time of war or emergency.
Service in Uniformed Services includes: voluntary or
involuntary duty, including active duty; active duty for training;
initial active duty for training; inactive duty training; full-time
National Guard duty; or absence from work for an examination
to determine fitness for any of the above types of duty.

(104)  Unlawful Discrimination:  An action against an
employee or applicant based on race, religion, national origin,
color, sex, age, disability, protected activity under the anti-
discrimination statutes, political affiliation, military status or
affiliation, or any other factor, as prohibited by law.

(105)  USERRA:  Uniformed Services Employment and
Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who resigned
or took a military leave of absence from state employment to
serve in the uniformed services and who return to work within
a specified time period after military discharge.

(106)  Veteran:  An individual who has served on active
duty in the armed forces for more than 180 consecutive days, or
was a member of a reserve component who served in a campaign
or expedition for which a campaign medal has been authorized.
Individuals must have been separated or retired under honorable
conditions.

(107)  Volunteer:  Any person who donates services to the
state or its subdivisions without pay or other compensation
except actual and reasonable expenses incurred, as approved by
the supervising agency.

KEY:  personnel management, rules and procedures,
definitions
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007
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R477.  Human Resource Management, Administration.
R477-2.  Administration.
R477-2-1.  Rules Applicability.

These rules apply to the executive branch of Utah State
Government and its career and career service exempt employees.
Other entities may be covered in specific sections as determined
by statute.  Any inclusions or exceptions to these rules are
specifically noted in applicable sections.  Entities which are not
bound by mandatory compliance with these rules include:

(1)  members of the Legislature and legislative employees;
(2)  members of the judiciary and judicial employees;
(3)  officers, faculty, and other employees of state

institutions of higher education;
(4)  officers, faculty, and other employees of the public

education system, other than those directly employed by the
State Office of Education;

(5)  employees of the Office of the Attorney General;
(6)  elected members of the executive branch;
(7)  employees of quasi-governmental agencies and special

service districts;
(8)  employees in any position that is determined by statute

to be exempt from these rules.

R477-2-2.  Compliance Responsibility.
Agencies shall comply with these rules.
(1)  The Executive Director, DHRM, may authorize

exceptions to these rules where allowed when one or more of the
following criteria are satisfied:

(a)  Applying the rule prevents the achievement of
legitimate government objectives;

(b)  Applying the rule impinges on the legal rights of an
employee.

(2)  Agency personnel records, practices, policies and
procedures, employment and actions, shall comply with these
rules and are subject to compliance audits by DHRM.

(3)  In cases of noncompliance with Title 67, Chapter 19,
and these rules, the Executive Director, DHRM, may find the
responsible agency official to be subject to the penalties under
Subsection 67-19-18(1) pertaining to misfeasance, malfeasance
or nonfeasance in office.

R477-2-3.  Fair Employment Practice.
All state personnel actions must provide equal employment

opportunity for all individuals.
(1)  Employment actions including appointment, tenure or

term, condition or privilege of employment shall be based on the
ability to perform the essential duties, functions, and
responsibilities assigned to a particular position.

(2)  Employment actions may not be based on race,
religion, national origin, color, gender, age, disability, protected
activity under the anti-discrimination statutes, political
affiliation, military status or affiliation or any other non-job
related factor.

(3) An employee who alleges unlawful discrimination may:
(a)  submit a grievance to the agency head; and
(b)  file a charge with the Utah Anti-Discrimination and

Labor Division within 180 days of the alleged harm, or directly
with the EEOC within 300 days of the alleged harm.

(4)  A state official may not impede any employee from the
timely filing of a discrimination complaint in accordance with
state and federal requirements.

R477-2-4.  Control of Personal Service Expenditures.
(1)  Statewide control of personal service expenditures

shall be the shared responsibility of the employing agency, the
Governor's Office of Planning and Budget, the Department of
Human Resource Management and the Division of Finance.

(2)  Agency management may request changes to the
Position Management Report which are justified as cost

reduction or improved service measures.
(a)  Changes in the numbers, job identification, or salary

ranges of positions listed in the Position Management Report
shall be approved by the Executive Director, DHRM or
designee.

(3)  No person shall be placed or retained on an agency
payroll unless that person occupies a position listed in an
agency's approved Position Management Report.

R477-2-5.  Records.
Access to and privacy of personnel records maintained by

DHRM are governed by Title 63G, Chapter 2, the Government
Records Access and Management Act (GRAMA) and/or
applicable federal laws.  DHRM will designate and classify the
records and record series it maintains under the GRAMA statute
and respond to GRAMA requests for employee records.

(1)  DHRM shall maintain an electronic record for each
employee that contains the following, as appropriate:

(a)  performance ratings;
(b)  records of actions affecting employee salary, current

classification, title and salary range, salary history, status and
other personal data.

(2)  DHRM shall maintain, on behalf of agencies,
personnel files containing electronic or hard copy records of the
following:

(a)  employee signed overtime agreement, personnel action
records, notices of corrective or disciplinary actions,
performance evaluation records, separation and leave without
pay notices, including forms for PEHP and URS such as
employee benefits notification forms and military leave
worksheets;

(b)  copies of professional licensure, training certification
and academic transcripts, when required by the job;

(c)  other documents required by agency management; and
(d)  year end leave summary records.
(3)  DHRM shall maintain, on behalf of agencies, a

separate confidential file for each of the following:
(a)  Medical File: all information pertaining to medical

issues, including Family Medical and Leave Act records,
medical and dental enrollment forms which contain health
related information, health statements, workers compensation
records, long-term disability documentation, and applications
for additional life insurance.

(i)  Information in this file shall be private, controlled, or
exempt information in accordance with Title 63G-2.

(b)  ADA file:  records pertaining to requests for
reasonable accommodation, associated medical information, and
the interactive process required by the ADA.

(i)  information in this file is exempt from the provisions of
Title 63G-2.

(c)  Fitness for Duty and Drug and Alcohol Testing File:
information regarding the results from fitness for duty
evaluations and drug testing.

(i)  Information in this file shall be private or controlled in
accordance with Title 63G-2.

(d)  I-9 File: Form I-9 and other documents required by the
United States Bureau of Citizenship and Immigration Services
regulations, under Immigration Reform and Control Act of
1986, 8 USC Section 1324a.

(4)  An employee has the right to review the employee's
personnel file, upon request, in the presence of a DHRM
representative.

(a)  An employee may request corrections, amendments to,
or challenge any information in the DHRM electronic or hard
copy personnel file, through the following process:

(i)  The employee shall request in writing to the appropriate
agency human resource field office that changes occur.

(ii)  The employing agency shall be given an opportunity
to respond.
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(iii)  Disputes over information that are not resolved
between the employing agency and the employee shall be
decided in writing by the Executive Director, DHRM.  DHRM
shall maintain a record of the employee's letter, the agency's
response, and the DHRM Executive Director's decision.

(5)  When a disciplinary action is rescinded or disapproved
upon appeal, forms, documents and records pertaining to the
case shall be removed from the personnel file.

(a)  When the record in question is on microfilm, a seal will
be placed on the record and a suitable notice placed on the
carton or envelope.  This notice shall indicate the limits of the
sealed Title and the authority for the action.

(6)  Upon employee separation, DHRM shall retain
electronic records for thirty years.  Agency hard copy records
shall be retained at the agency for a minimum of two years, and
then transferred to the State Record Center to be retained
according to the record retention schedule.

(7)  When an employee transfers from one agency to
another, the former agency shall transfer the employee's
personnel, medical, and I-9 files to the new agency.  The files
shall contain records according to Subsections R477-2-5(2) or
R477-2-5(3).

(8)  Employees who violate confidentiuality are subject to
disciplinary action and may be personally liable.

R477-2-6.  Release of Information in a Reference Inquiry.
Reference checks or inquiries made regarding current or

former public employees, volunteers, independent contractors,
and members of advisory boards or commissions can be released
if the information is classified as public, or if the subject of the
record has signed and provided a reference release form for
information authorized under Title 63G, Chapter 2, of the
Government Records Access and Management Act.

(1)  The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records Access
and Management Act.

(2)  Additional information may be provided if authorized
by law.

R477-2-7.  Employment Eligibility Verification (Immigration
Reform and Control Act - 1986).

All career and career service exempt employees appointed
on and after November 7, 1986, as a new hire, rehire, agency
transfer or through reciprocity with or assimilation from another
career service jurisdiction must provide verifiable
documentation of their identity and eligibility for employment
in the United States by completing all sections of the
Employment Eligibility Verification Form I-9 as required under
the Immigration Reform and Control Act of 1986.

R477-2-8.  Disclosure by Public Officers Supervising a
Relative.

It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations
for relatives except as prescribed under Section 52-3-1.

(1)  A public officer supervising a relative shall make a
complete written disclosure of the relationship to the agency
head in accordance with Section 52-3-1.

R477-2-9.  Employee Liability.
An employee who becomes aware of any occurrence which

may give rise to a law suit, who receives notice of claim, or is
sued because of an incident related to state employment, shall
give immediate notice to his supervisor and to the Department
of Administrative Services, Division of Risk Management.

(1)  In most cases, under Title 63G, Chapter 7, the
Governmental Immunity Act, an employee shall receive defense
and indemnification unless the case involves fraud, malice or the

use of alcohol or drugs by the employee.
(2)  Before an agency may defend its employee against a

claim, the employee shall make a written request for a defense
to the agency head within ten calendar days, in accordance with
Subsection 63G-7-902(2).

R477-2-10.  Alternative Dispute Resolution.
Agency management may establish a voluntary alternative

dispute resolution program under Chapter 63G, Chapter 5.

KEY:  administrative responsibility, confidentiality of
information, fair employment practices, public information
July 1, 2009 52-3-1
Notice of Continuation June 9, 2007 63G-2-3
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R477.  Human Resource Management, Administration.
R477-3.  Classification.
R477-3-1.  Job Classification Applicability.

(1)  The Executive Director, DHRM, shall prescribe the
procedures and methods for classifying all positions except for
those exempted in 67-19-12 (2), which include:

(a)  employees already exempted from DHRM rules in
R477-2-1;

(b)  employees in a personal and confidential relationship
to an elected official as defined in Subsection 67-19-15(1)(k);

(c)  employees of the State Board of Education, who are
licensed by the State Board of Education;

(d)  employees in any position that is determined by statute
to be exempt from classified service;

(e)  department heads listed in 67-19-22 and other persons
appointed by the governor pursuant to statute;

(f)  employees of the Department of Community and
Cul tu re  who se  p o s i t ions  are des ignated  as
executive/professional positions by the executive director of the
Department of Community and Culture with the concurrence of
the executive director of DHRM;

(g)  employees of the Governor's Office of Economic
Development whose positions are designated as
executive/professional positions by the director of the office;

(h)  employees of the Medical Education Council; and
(i)  educators as defined by Section 53A-25b-102 who are

employed by the Utah Schools for the Deaf and the Blind.
(2)  The Executive Director, DHRM, may designate

specific job titles, job and position identification numbers,
schedule codes, and other administrative information for all
employees exempted in R477-2-1 and R477-3-1 for
identification and reporting purposes only.  These employees are
not to be considered classified employees.

R477-3-2.  Job Description.
DHRM shall maintain job descriptions, as appropriate.
(1)  Job descriptions shall contain:
(a)  job title;
(b)  distinguishing characteristics;
(c)  a description of tasks commonly associated with most

positions in the job;
(d)  statements of required knowledge, skills, and other

requirements;
(e)  FLSA status and other administrative information as

approved by DHRM.

R477-3-3.  Assignment of Duties.
(1)  Management may assign, modify, or remove any

position task or responsibility in order to accomplish
reorganization, improve business practices or processes, or for
any other reason deemed appropriate by agency management.

(2)  Significant changes in the assigned duties may require
a position classification review as described in R477-3-4.

R477-3-4.  Position Classification Review.
(1)  A formal classification review may be conducted under

the following circumstances:
(a)  as part of a classification study;
(b)  at the request of an agency, with the approval of the

Executive Director, DHRM or designee; or
(c)  as part of a classification grievance review
(2)  DHRM shall determine if there have been sufficient

significant changes in the duties of a position to warrant a
formal review.

(3)  When an agency is reorganized or positions are
redesigned, no classification reviews shall be conducted until an
appropriate settling period has occurred.

(4)  The Executive Director, DHRM, or designee shall
make final classification decisions unless overturned by a

hearing officer or court.

R477-3-5.  Position Classification Grievances.
(1)  An agency or a career service employee may grieve

formal classification decisions regarding the classification of a
position.

(a)  This rule refers to grievances concerning the
assignment of individual positions to appropriate jobs based on
duties and responsibilities.  The assignment of salary ranges is
not included in this rule.

(b)  An employee may only grieve a formal classification
decision regarding the employee's own position.

R477-3-6.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  administrative procedures, grievances, job
descriptions, position classifications
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-12
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R477.  Human Resource Management, Administration.
R477-4.  Filling Positions.
R477-4-1.  Authorized Recruitment System.

Agencies shall use the DHRM approved recruitment and
selection system unless an alternate system has been pre-
approved by DHRM.

R477-4-2.  Career Service Exempt Positions.
(1)  The Executive Director, DHRM, may approve the

creation and filling of career service exempt positions, as
defined in Section 67-19-15.

(2)  Agencies may use any pre-approved process to select
an employee for a career service exempt position.
Appointments may be made without competitive examination,
provided job requirements are met.

(3)  Only Schedule A appointments made from a hiring list
under Subsection R477-4-9 may be considered for conversion
to career service.

(4)  Appointments to fill an employee's position who is on
approved leave without pay shall only be made temporarily.

(5)  Appointments made on a time-limited basis shall:
(a)  be Schedule AI, AJ, or AL
(b)  have a time limited agreement signed by both the

hiring official and the employee.

R477-4-3.  Career Service Positions.
(1)  Selection of a career service employee shall be

governed by the following:
(a)  DHRM business practices;
(b)  career service principles;
(c)  equal employment opportunity principles;
(d)  Section 52-3-1, employment of relatives;
(e)  reasonable accommodation for qualified applicants

covered under the Americans With Disabilities Act.

R477-4-4.  Order of Selection for Career Service Positions.
(1)  Prior to implementing the steps for order of selection,

agencies may administer the following personnel actions:
(a)  reemployment of a veteran eligible under USERRA;
(b)  reassignment or transfer within an agency for the

purposes of reasonable accommodation under the Americans
with Disabilities Act;

(c)  fill a position as a result of return to work from long
term disability or workers compensation at the same or lesser
salary range;

(d)  reassignment or transfer made in order to avoid a
reduction in force, or for reorganization or bumping purposes;

(e)  reassignment, career mobility, or other movement of
qualified employees to better utilize skills or assist management
in meeting the organization's mission; or

(f)  reclassification.
(2)  Agencies may carry out all the following steps for

recruitment and selection of vacant career service positions
concurrently.  Appointing authorities shall make appointments
according to the following order of selection which applies to all
vacant career service positions:

(a)  First, agencies shall make appointments from the
statewide reappointment register with the names of individuals
who meet the position qualifications.

(b)  Second, agencies may make appointments within an
agency through promotion or through transfer of a qualified
career service employee, career mobility assignments, or
conversions from schedule A to schedule B as authorized by
Subsection R477-5-1(3).

(c)  Third, agencies may make appointments from a hiring
list of qualified applicants for the position, or from another
competitive process pre-approved by the Executive Director,
DHRM.

R477-4-5.  Recruitment for Career Service Positions.
(1)  Agencies shall use the DHRM approved recruitment

and selection system for all career service position vacancies.
This includes recruitments open within an agency, across
agency lines, or to the general public. Recruitment shall comply
with federal and state laws and DHRM rules and procedures.

(a)  In addition to the DHRM required recruitment
announcement, all other recruitment announcements shall
include the following:

(i)  position information about available vacancies;
(ii)  information about the DHRM approved recruitment

and selection system;
(iii)  opening and closing dates; and
(iv)  a strategy for equal employment opportunity, if

applicable.
(2)  Recruitments for career service positions shall be

posted for a minimum of seven calendar days.
(3)  Agencies are required to provide employees with

information about the DHRM approved recruitment and
selection system.

(4)  Recruitment is not required for personnel actions under
Subsection R477-4-4(1).

R477-4-6.  Transfer and Reassignment.
(1)  Positions may be filled by reassigning an employee

without a reduction in the current actual wage except as
provided in federal or state law.

(a)  Prior to transfer or reassignment of an employee, the
receiving agency shall verify the employee's career service status
and that the employee meets the job requirements for the
position.

(i)  An employee with a disability who is otherwise
qualified may be eligible for transfer or reassignment to a vacant
position within the agency as a reasonable accommodation
measure.

(b)  Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee's previously accrued
sick, annual, and converted sick leave on the official leave
records.

(c)  A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate as
a career service employee with the same seniority.

(2)  A reassignment or transfer may include assignment to:
(a)  a different job or position with an equal or lesser salary

range maximum;
(b)  a different work location; or
(c)  a different organizational unit.

R477-4-7.  Rehire.
(1)  A former employee shall compete for career service

positions through the DHRM approved recruitment and
selection system and shall serve a new probationary period, as
designated in the official job description.

(a)  The annual leave accrual rate for an employee who is
rehired to a position which receives leave benefits shall be based
on all eligible employment in which the employee accrued
leave.

(b)  An employee rehired within one year of separation
shall have forfeited sick leave reinstated as Program II sick
leave.

(c)  A rehired employee may be offered any salary within
the salary range for the position.

R477-4-8.  Examinations.
(1)  Examinations shall be designed to measure and predict

success of individuals on the job.  Appointment to career service
positions shall be made through open, competitive selection.

(2)  The Executive Director, DHRM, shall establish the
standards for the development, approval and implementation of
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examinations.  Examinations shall include the following:
(a)  a documented job analysis;
(b)  an initial, unbiased screening of the individual's

qualifications;
(c)  security of examinations and ratings;
(d)  timely notification of individuals seeking positions;
(e)  elimination from further consideration of individuals

who abuse the process;
(f)  unbiased evaluation and results;
(g)  reasonable accommodation for qualified individuals

with disabilities.

R477-4-9.  Hiring Lists.
(1)  The hiring list shall include the names of qualified and

interested applicants who are eligible to be considered for
appointment or conditional appointment to a specific position.

(a)  An individual shall be considered an applicant when
the individual applies for a particular position identified through
a specific recruitment.

(b)  Hiring lists shall be constructed using the DHRM
approved recruitment and selection system.

(c)  Applicants for career service positions shall be
evaluated and placed on a hiring list based on position related
criteria.

(d)  All applicants included on a hiring list shall be
examined with the same examination or examinations.

(2)  An applicant may be removed from further
consideration when he, without valid reason, does not pursue
appointment to a position.

(3)  An individual who falsifies any information in the job
application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or
disciplined if already hired.

(4)  The appointing authority shall demonstrate and
document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of the
applicant hired.

(5)  The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-4-10.  Job Sharing.
Agency management may establish a job sharing program

as a means of increasing opportunities for part-time
employment.  In the absence of an agency program, individual
employees may request approval for job sharing status through
agency management.

R477-4-11.  Internships and Cooperative Education.
Interns or students in a practicum program may be

appointed with or without competitive selection.  Intern
appointments shall be to time limited, career service exempt
positions.

R477-4-12.  Reorganization.
When an agency is reorganized, but an employee's position

does not change substantially, the agency may not require the
employee to compete for his current position.  However, a
reduction in the number of positions in a certain class shall be
treated as a reduction in force.

R477-4-13.  Career Mobility Programs.
Employees and agencies are encouraged to promote career

mobility programs.
(1)  A career mobility is a time limited assignment of an

employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs. Career
mobility assignments may be to any salary range.

(2)  Agencies may provide career mobility assignments

inside or outside state government in any position for which the
employee qualifies.

(3)  An eligible employee or agency may initiate a career
mobility.

(a)  Career mobility assignments may be made without
going through the competitive process but shall remain
temporary.

(b)  Career mobility assignments shall only become
permanent if:

(i)  the position was originally filled through a competitive
recruitment process; or

(ii)  a competitive recruitment process is used at the time
the agency determines a need for the assignment to become
permanent.

(c)  Agencies may offer an employee on a career mobility
assignment a salary increase or salary decrease of a maximum
of 11% or the minimum of the range.

(4)  Agencies shall develop and use written career mobility
contract agreements between the employee and the supervisor
to outline all program provisions and requirements.  The career
mobility shall be both voluntary and mutually acceptable.

(5)  A participating employee shall retain all rights,
privileges, entitlements, tenure and benefits from the previous
position while on career mobility.

(a)  If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be
treated the same as other RIF employees.

(b)  If a career mobility assignment does not become
permanent at its conclusion, the employee shall return to the
previous position or a similar position and shall receive, at a
minimum, the same salary rate and the same or higher salary
range that the employee would have received without the career
mobility assignment.

(6)  An employee who has not attained career service status
prior to the career mobility program cannot permanently fill a
career service position until the employee obtains career service
status through a competitive process.

R477-4-15.  Assimilation.
(1)  An employee assimilated by the state from another

career service system shall receive career service status after
completing a probationary period if originally selected through
a competitive examination process judged by the Executive
Director, DHRM, to be equivalent to the process used in the
state career service.

(a)  Assimilation agreements shall specify whether there are
employees eligible for reemployment under USERRA in
positions affected by the agreement.

R477-4-16.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  employment, fair employment practices, hiring
practices
July 1, 2009 67-19-6
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R477.  Human Resource Management, Administration.
R477-5.  Employee Status and Probation.
R477-5-1.  Career Service Status.

(1)  Only an employee who is appointed through a pre-
approved competitive process shall be eligible for appointment
to a career service position.

(2)  An employee shall complete a probationary period
prior to receiving career service status.

(3)  An exempt employee may only convert to career
service status under the following conditions:

(a)  The employee previously held career service status
with no break in service between exempt status and the previous
career service position.

(b)  The employee was hired from a hiring list as prescribed
by Subsection R477-4-9.

R477-5-2.  Probationary Period.
The probationary period allows agency management to

evaluate an employee's ability to perform the duties,
responsibilities, skills, and other related requirements of the
assigned career service position.  The probationary period shall
be considered part of the selection process.

(1)  An employee shall receive an opportunity to
demonstrate competence in the job in a career position.  As a
minimum, a performance plan shall be established and the
employee shall receive feedback on performance in relation to
that plan.

(a)  During the probationary period, an employee may be
separated from state employment in accordance with Subsection
R477-11-2(1).

(b)  At the end of the probationary period, an employee
shall receive a performance evaluation.  Evaluations shall be
entered into HRE as the performance evaluation that reflects
successful or unsuccessful completion of probation.

(2)  Each career service position shall be assigned a
probationary period consistent with its job.

(a)  The probationary period may not be extended except
for periods of leave without pay, long-term disability, workers
compensation leave, temporary transitional assignment, military
leave under USERRA, or donated leave from an approved leave
bank.

(b)  The probationary period may not be reduced after
appointment.

(c)  An employee who has completed a probationary period
and obtained career service status shall not be required to serve
a new probationary period unless there is a break in service.

(3)  An employee in a career service position who works at
least 50% of the regular work schedule or more shall acquire
career service status after working the same amount of elapsed
time in hours as a full-time employee would work with the same
probationary period.

(4)  An employee serving probation in a career service
position may be transferred, reassigned or promoted to another
career service position.  Each new appointment shall include a
new probationary period unless the agency determines that the
required duties or knowledge, skills, and abilities of the old and
new position are similar enough not to warrant a new
probationary period.  If an agency determines that a new
probationary period is needed, it shall be the full probationary
period defined in the job description.

R477-5-4.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  employment, personnel management, state employees
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-16(5)(b)
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R477.  Human Resource Management, Administration.
R477-6.  Compensation.
R477-6-1.  Pay Plans.

(1)  With approval of the Governor, the Executive Director,
DHRM, shall develop and adopt pay plans for each position in
classified service.  Positions exempt from classified service are
identified in Subsection R477-3-1(1).

(a)  Pay plans shall contain merit steps in increments of
2.75%.

R477-6-2.  Allocation to the Pay Plans.
(1)  Each job in classified service shall be assigned to a

salary range on the applicable pay plan.
(2)  Salary ranges can be adjusted through:
(a)  a comparison of the state's benchmark job salary ranges

to salary ranges for similar positions in the market through an
annual compensation survey conducted by DHRM.

(i)  market comparability salary range adjustment
recommendations shall be included in the annual compensation
plan and shall be submitted to the Governor no later than
October 31 of each year.

(ii)  market comparability salary range adjustments shall be
legislatively approved.

(iii)  if market comparability adjustments are approved for
benchmark jobs, salary ranges for other jobs in the same job
family shall be adjusted by relative ranking with the benchmark
job; or

(b)  an administrative adjustment determined appropriate
by DHRM for administrative purposes that is not based on a
change of duties and responsibilities, nor based on a comparison
to salary ranges in the market.

(3)  Each job exempted from classified service shall have
a salary range with a beginning and ending salary of any amount
determined appropriate by the affected agency.

R477-6-3.  Appointments.
(1)  All appointments shall be placed on the DHRM

approved salary range for the job.  Hiring officials shall consult
with DHRM before making appointment offers to individuals.

(2)  Reemployed veterans under USERRA shall be placed
in their previous position or a similar position at their previous
salary range.  Reemployment shall include the same seniority
status, any cost of living allowances, reclassification of the
veteran's preservice position, or market comparability
adjustments that would have affected the veteran's preservice
position during the time spent by the affected veteran in the
uniformed services.  Performance related salary increases are not
included.

R477-6-4.  Salary.
(1)  Merit increases. The following conditions apply if

merit pay increases are authorized and funded by the legislature:
(a)  Employees, classified in position schedule B, shall be

eligible for the merit increase if the following conditions are
met:

(i)  Employee may not be on a longevity step.
(ii)  Employee may not be paid at the maximum step of

their salary range.
(iii)  Employee has received a minimum rating of

successful on their most recent performance evaluation, which
shall have been within the previous twelve months.

(iv)  Employee has been in a paid status by the state for at
least six months at the beginning of the new fiscal year.

(b)  All other position schedules will be reviewed by
DHRM in consultation with the Governor's Office.

(c)  Employees designated as schedule AJ are not eligible
for merit step increases.

(2)  Promotions and Reclassifications.
(a)  An employee promoted or reclassified to a position

with a salary range exceeding the employee's current salary
range maximum by one salary step shall receive a salary
increase of a minimum of one salary step and a maximum of
four salary steps.  An employee who is promoted or reclassified
to a position with a salary range exceeding the employee's
current salary range maximum by two or more salary steps shall
receive a salary increase of a minimum of two salary steps and
a maximum of four salary steps.

(i)  An employee may not be placed higher than the
maximum salary step or lower than the minimum salary step in
the new salary range.  Placement of an employee in longevity
shall be consistent with Subsection R477-6-4(3).

(ii)  An employee who remains in longevity status after a
promotion or reclassification shall retain the same salary by
being placed on the corresponding longevity step.

(b)  To be eligible for a promotion, an employee shall:
(i)  meet the requirements and skills specified in the job

description and position specific criteria as determined by the
agency for the position unless the promotion is to a career
service exempt position.

(c)  An employee whose position is reclassified or changed
by administrative adjustment to a position with a lower salary
range shall retain the current salary.  The employee shall be
placed on the corresponding longevity step if the salary exceeds
the maximum of the new salary range.

(3)  Longevity.
(a)  An employee shall receive a longevity increase of

2.75% when:
(i)  the employee has been in state service for eight years or

more.  The employee may accrue years of service in more than
one agency and such service is not required to be continuous;
and

(ii)  the employee has been at the maximum salary step in
the current salary range for at least one year and received a
performance appraisal rating of successful or higher within the
12-month period preceding the longevity increase.

(b)  An employee on a longevity step shall be eligible for
the same across the board pay plan adjustments authorized for
all other employee pay plans.

(c)  An employee on a longevity step shall only be eligible
for additional step increases every three years.  To be eligible,
an employee must receive a performance appraisal rating of
successful or higher within the 12-month period preceding the
longevity increase.

(d)  An employee on a longevity step who is reclassified to
a position with a lower salary range shall retain the current
actual wage.

(e)  An employee on a longevity step who is promoted or
reclassified to a position with a higher salary range shall only
receive a salary increase if the current actual wage is less than
the highest salary step of the new range.

(f)  Agency heads are not eligible for the longevity
program.

(4)  Administrative Adjustment.
(a)  An employee whose position has been allocated by

DHRM from one job to another job or salary range for
administrative purposes, may not receive an adjustment in the
current actual wage.

(b)  Implementation of new job descriptions as an
administrative adjustment shall not result in an increase in the
current actual wage unless the employee is below the minimum
step of the new range.

(5)  Reassignment.
An employee's current actual wage may not be lowered

except when provided in federal or state law.
(6)  Transfer.
Management may decrease the current actual wage of an

employee who transfers to another position.
(7)  Demotion.
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An employee demoted consistent with Section R477-11-2
shall receive a reduction in the current actual wage of one or
more salary steps as determined by the agency head or designee.
The agency head or designee may move an employee to a
position with a lower salary range concurrent with the reduction
in the current actual wage.

(8)  Productivity step adjustment.
Agency management may establish policies to reward an

employee who assumes additional workloads which result from
the elimination of a position for at least one year with an
increase of up to four salary steps.  An employee at the
maximum step of the salary range or in longevity shall be given
a one time lump sum bonus award of 2.75% of their annual
salary.

(a)  To implement this program, agencies shall apply the
following criteria:

(i)  either the employee or management can make the
suggestion;

(ii)  the employee and management agree;
(iii)  the agency head approves;
(iv)  a written program policy achieves increased

productivity through labor and management collaboration;
(v)  DHRM approves;
(vi)  the position will be abolished from the position

management report for a minimum of one year;
(vii)  staff receive additional duties which are substantially

above a normal full workload;
(viii)  the same or higher level of service or productivity is

achieved without accruing additional overtime hours;
(ix)  the total dollar increase, including benefits, awarded

to the workgroup as a result of the additional salary steps does
not exceed 50% of the savings generated by eliminating the
position.

(9)  Administrative Salary Increase.
The agency head authorizes and approves administrative

salary increases under the following parameters:
(a)  An employee shall receive one or more steps up to the

maximum of the salary range.
(b)  Administrative salary increases shall only be granted

when the agency has sufficient funding within their annualized
base budgets for the fiscal year in which the adjustment is given.

(c)  Justifications for Administrative Salary Increases shall
be:

(i)  in writing;
(ii)  approved by the agency head;
(iii) supported by issues such as: special agency conditions

or problems or other unique situations or considerations in the
agency.

(d)  The agency head is the final authority for salary actions
authorized within these guidelines.  The agency head or
designee shall answer any challenge or grievance resulting from
an administrative salary increase.

(e)  Administrative salary increases may be given during
the probationary period.  These increases alone do not constitute
successful completion of probation or the granting of career
service status.

(f)  An employee at the maximum step of the range or on a
longevity step may not be granted administrative salary
increases.

(10)  Administrative Salary Decrease.
The agency head authorizes and approves administrative

salary decreases for nondisciplinary reasons according to the
following:

(a)  An employee shall receive a one or more step decrease
not to exceed the minimum of the salary range.

(b)  Justification for administrative salary decreases shall
be:

(i)  in writing;
(ii)  approved by the agency head; and

(iii) supported by issues such as previous written
agreements between the agency and employees to include career
mobility; reasonable accommodation, special agency conditions
or problems, or other unique situations or considerations in the
agency.

(c)  The agency head is the final authority for salary actions
within these guidelines.  The agency head or designee shall
answer any challenge or grievance resulting from an
administrative salary decrease.

R477-6-5.  Incentive Awards.
(1)  Only agencies with written and published incentive

award and bonus policies may reward employees with incentive
awards or bonuses.  Incentive awards and bonuses are
discretionary, not an entitlement, and are subject to the
availability of funds in the agency.

(a)  Policies shall be approved annually by DHRM and be
consistent with standards established in these rules and the
Department of Administrative Services, Division of Finance,
rules and procedures.

(b)  Individual awards may not exceed $4,000 per
occurrence and $8,000 in a fiscal year. In exceptional
circumstances, an award may exceed these limits upon
application to DHRM and approval by the Governor.

(c)  All cash and cash equivalent incentive awards and
bonuses shall be subject to payroll taxes.

(2)  Performance Based Incentive Awards.
(a)  Cash Incentive Awards
(i)  An agency may grant a cash incentive award to an

employee or group of employees that demonstrates exceptional
effort or accomplishment beyond what is normally expected on
the job for a unique event or over a sustained period of time.

(ii)  All cash awards shall be approved by the agency head
or designee.  They shall be documented and a copy shall be
maintained by the agency.

(b)  Noncash Incentive Awards
(i)  An agency may recognize an employee or group of

employees with noncash incentive awards.
(ii)  Individual noncash incentive awards may not exceed

a value of $50 per occurrence and $200 for each fiscal year.
(iii)  Noncash incentive awards may include cash

equivalents such as gift certificates or tickets for admission.
Cash equivalent incentive awards shall be subject to payroll
taxes and must follow standards and procedures established by
the Department of Administrative Services, Division of Finance.

(3)  Cost Savings Bonus
(a)  An agency may establish a bonus policy to increase

productivity, generate savings within the agency, or reward an
employee who submits a cost savings proposal.

(i)  The agency shall document the cost savings involved.
(4)  Market Based Bonuses
An agency may award a cash bonus to an employee as an

incentive to acquire or retain an employee with job skills that
are critical to the state and difficult to recruit in the market.

(a)  Retention Bonus
An agency may award a bonus to an employee who has

unusually high or unique qualifications that are essential for the
agency to retain.

(b)  Recruitment or Signing Bonus
An agency may award a bonus to a qualified job candidate

to convince the candidate to work for the state.
(c)  Scarce Skills Bonus
An agency may award a bonus to a qualified job candidate

that has the scarce skills required for the job.
(d)  Relocation Bonus
An agency may award a bonus to a current employee who

must relocate to accept a position in a different commuting area.
(e)  Referral Bonus
An agency may award a bonus to a current employee who
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refers a job applicant who is subsequently selected.

R477-6-6.  Employee Benefits.
(1)  An eligible employee may enroll in medical, dental,

vision, a flexible spending account, and retirement benefits
online or complete a paper enrollment form.  Agencies shall
submit paper enrollment forms to Group Insurance or Utah
Retirement Systems within three working days of the date
entered on the enrollment form.

(2)  An eligible employee shall elect to enroll in medical,
dental, vision, a flexible spending account within 60 days of the
hire date.

(a)  An employee with previous medical coverage shall
provide to the state's health care provider a certificate of
creditable coverage which states dates of eligibility in order to
have the preexisting waiting period reduced or waived.

(b)  An employee who does not enroll within 60 days shall
only be permitted to enroll during the annual open enrollment
period for all state employees.

(3)  An employee shall enroll in guaranteed issue life
insurance within 60 days of the hire date to avoid having to
provide proof of insurability.

(a)  An employee may enroll in additional life insurance
and accidental death and dismemberment insurance at any time
and may be required to provide proof of insurability.

(4)  An employee eligible for retirement benefits shall be
automatically enrolled in the defined benefit plan and the
defined contribution plan, as applicable.  An enrollment form
shall be required to establish beneficiaries and investment
strategies and can be submitted at any time.

(5)  A reemployed veteran under USERRA shall be entitled
to the same employee benefits given to other continuously
employed eligible employees to include seniority based
increased pension and leave accrual.

R477-6-7.  Employee Converting from Career Service to
Schedule AD, AR, or AS.

(1)  A career service employee in a position meeting the
criteria for career service exempt schedule AD, AR, or AS shall
have 60 days to elect to convert from career service to career
service exempt.  As an incentive to convert, an employee shall
be provided the following:

(a)  a base salary increase of one to three salary steps, as
determined by the agency head.  An employee at the maximum
of the current salary range or on longevity shall receive, in lieu
of the salary step adjustment, a one time bonus of 2.75%, 5.5%
or 8.25% to be determined by the agency head;

(b)  state paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program, Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  An employee electing to convert to career service
exempt after the 60 day election period may not be eligible for
the salary increase, but shall be entitled to apply for the
insurance coverage through the Group Insurance Office.

(3)  An employee electing not to convert to career service
exemption shall retain career service status even though the
position shall be designated as schedule AD, AR or AS.  When
these career service employees vacate these positions,
subsequent appointments shall be career service exempt.

(4)  An agency head may reorganize so that a current career
service exempt position no longer meets the criteria for
exemption.  In this case, the employee shall be designated as
career service if he had previously earned career service.

However, the employee may not be eligible for the severance
package or the life insurance.  In this situation, the agency and
employee shall make arrangements through the Group Insurance
Office to discontinue the coverage.

(5)  A career service exempt employee without prior career
service status shall remain exempt.  When the employee leaves
the position, subsequent appointments shall be consistent with
R477-4.

(6)  Agencies shall communicate to all impacted and future
eligible employees the conditions and limitations of this
incentive program.

R477-6-8.  State Paid Life Insurance.
(1)  A benefits eligible career service exempt employee on

schedule AA, AB, AD, AR and AT shall be provided the
following benefits if the employee is approved through
underwriting:

(a)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii) Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  An employee on schedule AC, AK, AM and AS may
be provided these benefits at the discretion of the appointing
authority.

R477-6-9.  Severance Benefit.
(1)  A benefits eligible career service exempt employee on

schedule AB, AD, AR or AT who is separated from state service
through an action initiated by management, to include
resignation in lieu of termination, shall receive at the time of
severance a benefit equal to:

(a)  one week of salary, up to a maximum of 12 weeks, for
each year of consecutive exempt service in the executive branch;
and

(b)  if eligible for COBRA, one month of health insurance
coverage, up to a maximum of six months, for each year of
consecutive exempt service, at the level of coverage the
employee has at the time of severance, to be paid in a lump sum
payment to the state's health care provider.

(2)  A severance benefit may not be paid to an employee:
(a)  whose statutory term has expired without

reappointment;
(b)  who is retiring from state service; or
(c)  who is dismissed.
(3)  A benefits eligible career service exempt employee on

schedule AB, AD, AR or AT who accepts reassignment to a
position with a lower salary range, without a break in service,
shall receive a severance benefit equal to the difference between
the current actual wage and the new actual wage multiplied by
the number of accrued annual leave, converted sick leave, and
excess hours on the date of reassignment.

(4)  An employee on schedule AC, AK, AM or AS may be
provided these same severance benefits at the discretion of the
appointing authority.

R477-6-10.  Human Resource Transactions.
The Executive Director, DHRM, shall publicize procedures

for processing payroll and human resource transactions and
documents.

KEY:  salaries, employee benefit plans, insurance, personnel
management
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R477.  Human Resource Management, Administration.
R477-7.  Leave.
R477-7-1.  Conditions of Leave.

(1)  An employee in a position which normally requires
working 40 hours or more per pay period shall be eligible for all
leave benefits, unless the employee is in a position specifically
designated as ineligible for leave benefits. An employee in a
position which normally requires working less than 40 hours per
pay period is ineligible for leave benefits.

(2)  An eligible employee shall accrue annual, sick and
holiday leave in proportion to the time paid as determined by
DHRM.

(3)  An employee shall use leave in no less than quarter
hour increments.

(4)  An employee may not use annual, sick, converted sick,
compensatory, excess or holiday leave before accrued.

(5)  An employee may not use compensatory, annual,
converted sick leave used as annual, or excess leave without
advance approval by management.

(6)  An employee transferring from one agency to another
is entitled to transfer all accrued annual, sick, and converted sick
leave to the new agency.

(7)  An employee separating from state service shall be
paid in a lump sum for all annual leave and excess hours.  An
FLSA nonexempt employee shall also be paid in a lump sum for
all compensatory hours.

(a)  An employee separating from state service for reasons
other than retirement shall be paid in a lump sum for all
converted sick leave.

(b)  Converted sick leave for a retiring employee shall be
subject to Section R477-7-5.

(c)  Annual, sick and holiday leave may not be used or
accrued after the last day worked.

(i)  No leave on leave may accrue or be paid on the cashed
out leave.

(ii)  Only leave without pay or administrative leave may be
used after the last day worked.

(6)  Contributions to benefits may not be paid on cashed
out leave, other than FICA tax, except as it applies to converted
sick leave in Section R477-7-5(2) and the Retirement Benefit in
Section R477-7-6.

R477-7-2.  Holiday Leave.
(1)  The following dates are paid holidays for eligible

employees:
(a)  New Years Day -- January 1
(b)  Dr. Martin Luther King Jr. Day -- third Monday of

January
(c)  Washington and Lincoln Day -- third Monday of

February
(d)  Memorial Day -- last Monday of May
(e)  Independence Day -- July 4
(f)  Pioneer Day -- July 24
(g)  Labor Day -- first Monday of September
(h)  Veterans' Day -- November 11
(i)  Thanksgiving Day -- fourth Thursday of November
(j)  Christmas Day -- December 25
(k)  Any other day designated as a paid holiday by the

Governor.
(2)  If a holiday falls or is observed on a regularly

scheduled day off, an eligible employee shall receive equivalent
time off, not to exceed ten hours, or shall accrue excess hours.

(a)  If a holiday falls on a Sunday, the following Monday
shall be observed as a holiday.

(b)  If a holiday falls on a Saturday, the preceding Friday
shall be observed as a holiday.

(3)  If an employee is required to work on an observed
holiday, the employee shall receive appropriate holiday leave,
or shall accrue excess hours.

(4)  A new hire shall be in a paid status on or before the
holiday in order to receive holiday leave.

(5)  A separating employee shall be in a paid status on or
after the holiday in order to receive holiday leave.

R477-7-3.  Annual Leave.
(1)  An eligible employee shall accrue leave based on the

following years of state service:
(a)  less than 5 years -- four hours per pay period;
(b)  at least 5 and less than 10 years -- five hours per pay

period;
(c)  at least 10 and less than 20 years --six hours per pay

period;
(d)  20 years or more -- seven hours per pay period.
(2)  The maximum annual leave accrual rate shall be

granted to an employee under the following conditions:
(a)  an employee described in Section 67-22-2, an

employee in schedule AB, and agency deputy directors and
division directors appointed to career service exempt positions.

(b)  an employee who is schedule A, FLSA exempt and
who has a direct reporting relationship to an elected official,
executive director, deputy director, commissioner or board.

(c)  The maximum accrual rate shall be effective from the
day the employee is appointed through the duration of the
appointment. Employees in these positions on July 1, 2003,
shall have the leave accrual rate adjusted prospectively.

(3)  The accrual rate for an employee rehired to a position
which receives leave benefits shall be based on all eligible
employment in which the employee accrued leave.

(4)  The first ten hours of annual leave used by an
employee in the calendar leave year shall be the employee's
personal preference day.

(5)  Agency management shall allow every employee the
option to use annual leave each year for at least the amount
accrued in the year.

(6)  Unused accrued annual leave time in excess of 320
hours shall be forfeited during year end processing for each
calendar year.

R477-7-4.  Sick Leave.
(1)  An eligible employee shall accrue sick leave, not to

exceed four hours per pay period. Sick leave shall accrue
without limit.

(2)  Sick leave may be granted for preventive health and
dental care, maternity, paternity, and adoption care, or for
absence from duty because of illness, injury or temporary
disability of the employee, a spouse, children or parents living
in the employee's home; or qualifying FMLA purposes.

(3)  Agency management may grant exceptions for other
unique medical situations.

(4)  An employee shall contact management prior to the
beginning of the scheduled workday the employee is absent due
to illness or injury.

(5)  Any application for a grant of sick leave to cover an
absence that exceeds four successive working days shall be
supported by administratively acceptable evidence.

(6)  If there is reason to believe that an employee is abusing
sick leave, a supervisor may require an employee to produce
evidence regardless of the number of sick hours used.

(7)  Unless retiring, an employee separating from state
employment shall forfeit any unused sick leave without
compensation.

(a)  An employee rehired within one year of separation
shall have forfeited sick leave reinstated as Program II sick
leave.

(b)  An employee who retires from state service and is
rehired may not reinstate forfeited sick leave.

R477-7-5.  Converted Sick Leave.
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An employee may convert sick leave hours to converted
sick leave after the end of the last pay period of the calendar
year in which the employee is eligible.

(1)(a)  Converted sick leave hours accrued prior to January
1, 2006 shall be Program I converted sick leave hours.

(b)  Converted sick leave hours accrued after January 1,
2006 shall be Program II converted sick leave hours.

(2)  To be eligible, an employee must have accrued a total
of 144 hours or more of sick leave in Program I and Program II
combined at the beginning of the first pay period of the calendar
year.

(a)  At the end of the last pay period of a calendar year in
which an employee is eligible, all unused sick leave hours
accrued that year in excess of 64 shall be converted to Program
II converted sick leave.

(b)  The maximum hours of converted sick leave an
employee may accrue in Program I and Program II combined is
320.

(c)  If the employee has the maximum accrued in converted
sick leave, these hours will be added to the annual leave account
balance.

(d)  In order to prevent or reverse the conversion, an
employee shall:

(i)  notify agency management no later than the last day of
the last pay period of the calendar year in order to prevent the
conversion; or

(ii)  notify agency management no later than the end of
February in order to reverse the conversion.

(e)  Upon separation, an eligible employee may convert any
unused sick leave hours accrued in the current calendar leave
year in excess of 64 to converted sick leave hours in Program II.

(3)  An employee may use converted sick leave as annual
leave or as regular sick leave.

(4)  Upon retirement, 25% of the value of the unused
converted sick leave, but not to exceed Internal Revenue Service
limitations, shall be placed in the employee's 401(k) account as
an employer contribution.

(a)  Converted sick leave hours from Program II shall be
placed in the 401(k) account before hours from Program I.

(b)  The remainder shall be used for:
(i)  the purchase of health care insurance and life insurance

under Subsection R477-7-6(3)(c) if the converted sick leave was
accrued in Program I ; or

(ii)  a contribution into the employees PEHP health
reimbursement account under Subsection R477-7-6(4)(b) if the
converted sick leave was accrued in Program II.

R477-7-6.  Sick Leave Retirement Benefit.
Upon retirement from active employment, an employee

shall receive an unused sick leave retirement benefit under
Sections 67-19-14.2 and 67-19-14.4.

(1)(a)  Sick leave hours accrued prior to January 1, 2006
shall be Program I sick leave hours.

(b)  Sick leave hours accrued after January 1, 2006 shall be
Program II sick leave hours.

(2)  An agency may offer the Unused Sick Leave
Retirement Option Program I to an employee who is eligible to
receive retirement benefits.  However, any decision whether or
not to participate in this program shall be agency wide and shall
be consistent through an entire fiscal year.

(a)  If an agency decides to withdraw for the next fiscal
year after initially deciding to participate, the agency must notify
all employees at least 60 days before the new fiscal year begins.

(3)  An employee in a participating agency shall receive the
following benefit provided by the Unused Sick Leave
Retirement Options Program I.

(a)  Continuing health and life insurance.
(i)  The employing agency shall provide the same health

and life insurance benefits as provided to current employees

until the employee reaches the age eligible for Medicare or up
to the following number of years, whichever comes first.

(A)  two years if the employee retires during calendar year
2009;

(B)  one year if the employee retires during calendar year
2010; or

(C)  zero years if the employee retires after calendar year
2010.

(ii)  Health insurance provided shall be the same coverage
carried by the employee at the time of retirement; i.e., family,
two-party, or single.  If the employee has no health coverage in
place upon retirement, none shall be offered or provided.

(iii)  Life insurance provided shall be the minimum
authorized coverage provided for all state employees at the time
the employee retires.

(iv)  The retiree shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(b)  25% of the value of the unused sick leave, but not to
exceed Internal Revenue Service limitations, shall be placed in
the employees 401(k) account as an employer contribution.

(i)  Sick leave hours from Program II shall be placed in the
401(k) account before hours from Program I.

(ii)  After the 401(k) contribution is made, an additional
amount shall be deducted from the employees remaining
Program I sick leave balance as follows.

(A)  192 hours if the employee retires during calendar year
2009;

(B)  96 hours if the employee retires during calendar year
2010; or

(C)  zero hours if the employee retires after calendar year
2010.

(D)  The remaining Program I sick leave hours and
converted sick leave hours from Subsection R477-7-5(4)(b)(i)
shall be used to provide the following benefit.

(i)  The purchase of PEHP health insurance, or a state
approved program, and life insurance coverage for the employee
until he reaches the age eligible for Medicare.

(A)  Health insurance shall be the same coverage carried by
the employee at the time of retirement; i.e., family, two-party, or
single.

(B)  The purchase rate shall be eight hours of sick leave or
converted sick leave for the state paid portion of one month's
premium.

(C)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(D)  Life insurance provided shall be the minimum
authorized coverage provided for state employees at the time the
employee retires.

(ii)  When the employee becomes eligible for Medicare, a
Medicare supplement policy provided by PEHP may be
purchased at the rate of eight hours of sick leave or converted
sick leave for one month's premium.

(iii)  When the employee becomes eligible for Medicare, a
PEHP health insurance policy, or another state approved policy,
may be purchased for a spouse until the spouse is eligible for
Medicare.

(A)  The purchase rate shall be eight hours of sick leave or
converted sick leave for one month's premium.

(B)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(iv)  When the spouse reaches the age eligible for
Medicare, the employee may purchase a Medicare supplement
policy provided by PEHP for the spouse at the rate of eight
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hours of sick leave or converted sick leave for one month's
premium.

(v)  In the event an employee is killed in the line of duty,
the employee's spouse shall be eligible to use the employee's
available sick leave hours for the purchase of health and dental
insurance under Section 67-19-14.3.

(4)  An employee shall receive the following benefit
provided by the Unused Sick Leave Retirement Option Program
II.

(a)  25% of the value of the unused sick leave, but not to
exceed Internal Revenue Service limitations, shall be placed in
the employee's 401(k) account as an employer contribution.

(b)  After the 401(k) contribution the remaining sick leave
hours and the converted sick leave hours from Subsection R477-
7-5(4)(b)(ii) shall be deposited in the employees PEHP health
reimbursement account at the greater of:

(i)  the employees rate of pay at retirement, or
(ii)  the average rate of pay of state employees who retired

in the same retirement system in the previous calendar year.

R477-7-7.  Administrative Leave.
(1)  Administrative leave may be granted consistent with

agency policy for the following reasons:
(a)  administrative;
(i)  governor approved holiday leave;
(ii)  during management decisions that benefit the

organization;
(iii)  when no work is available due to unavoidable

conditions or influences; or
(iv)  other reasons consistent with agency policy.
(b)  protected;
(i)  suspension with pay pending hearing results;
(ii)  personal decision making prior to discipline;
(iii)  removal from adverse or hostile work environment

situations;
(iv)  fitness for duty or employee assistance; or
(v)  other reasons consistent with agency policy.
(c)  reward in lieu of cash;
(i)  the agency head or designee may grant paid

administrative leave up to one day per occurrence;
(ii)  administrative leave in excess of one day may be

granted with written approval by the agency head.
(iii)  administrative leave given as a reward in lieu of cash

may not exceed 40 hours in a fiscal year.
(iv)  administrative leave given as a reward in lieu of cash

may be given from one agency to employees of another agency
if both agency heads agree in advance.

(d)  student educational assistance.
(e)  An employee who satisfies the criteria in this

subsection shall be granted up to two hours of administrative
leave to vote in an official election.

(i)  The employee must:
(A)  have fewer than three total hours off the job between

the time the polls open and close, and;
(B)  apply for the time in the previous 24 hours.
(ii)  Management may specify the hours when the employee

may be absent.
(f)  Administrative leave shall be given for non-

performance based purposes to employees who are on Family
and Medical Leave or a military leave of absence if the leave
would have been given had the employee been in a working
status.

(2)  With the exception of administrative leave used as a
reward, under Subsection R477-7(1)(c), the agency head or
designee may grant paid administrative leave up to ten
consecutive working days per occurrence.  Administrative leave
in excess of ten consecutive working days per occurrence may
be granted by the agency head.

(3)  Administrative leave taken must be documented in the

employee's leave record.

R477-7-8.  Jury Leave.
(1)  An employee is entitled to a leave of absence with full

pay when, in obedience to a subpoena or direction by proper
authority, the employee is required to:

(a)  appear as a witness as part of the employee's position
for the federal government, the State of Utah, or a political
subdivision of the state; or

(b)  serve as a witness in a grievance hearing under Section
67-19-31 and Title 67, Chapter 19a; or

(c)  serve on a jury.
(2)  An employee who is absent in order to litigate in

matters unrelated to state employment shall use eligible accrued
leave or leave without pay.

(3)  An employee choosing to use paid leave while on jury
duty shall be entitled to keep juror's fees; otherwise, juror's fees
received shall be returned to agency payroll clerks for deposit
with the State Treasurer.  The fees shall be deposited as a refund
of expenditure in the unit where the salary is recorded.

R477-7-9.  Bereavement Leave.
An employee may receive a maximum of three days

bereavement leave per occurrence with pay, at management's
discretion, following the death of a member of the employee's
immediate family.  Bereavement leave may not be charged
against accrued sick or annual leave.

(1)  The immediate family means relatives of the employee
or spouse including in-laws, step-relatives, or equivalent
relationship as follows:

(a)  spouse;
(b)  parents;
(c)  siblings;
(d)  children;
(e)  all levels of grandparents; or
(f)  all levels of grandchildren.

R477-7-10.  Military Leave.
An employee who is a member of the National Guard or

Military Reserves and is on official military orders is entitled to
paid military leave not to exceed 120 hours each calendar year,
including travel time, under Section 39-3-1.

(1)  An employee may not claim salary for nonworking
days spent in military training or for traditional weekend
training.

(2)  An employee may use any combination of military
leave, accrued leave or leave without pay under Section R477-7-
13.

(i)  Accrued sick leave may only be used if the reason for
leave meets the conditions in Section R477-7-4.

(3)  An employee on military leave is eligible for any
service awards or non-performance administrative leave he
would otherwise be eligible to receive.

(4)  An employee shall give notice of official military
orders as soon as possible.

(5)  Upon release from official military orders under
honorable conditions, an employee shall be placed in a position
in the following order of priority.

(a)  If the period of service was for less than 91 days, the
employee shall be placed:

(i)  in the same position the employee held on the date of
the commencement of the service in the uniformed services; or

(ii)  in the same position the employee would have held if
the continuous employment of the employee had not been
interrupted by the service.

(b)  If the period of service was for more than 90 days, the
employee shall be placed:

(i)  in a position of like seniority, status and salary, of the
position the employee held on the date of the commencement of
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the service in the uniformed services; or
(ii)  in a position of like seniority, status, and salary the

employee would have held if the continuous employment of the
employee had not been interrupted by the service.

(c)  When a disability is incurred or aggravated while on
official military orders, the employing agency shall adhere to the
Uniformed Services Employment and Reemployment Rights Act
(USERRA), United States Code, Title 38, Chapter 43.

(d)  The cumulative length of time allowed for
reemployment may not exceed five years.  This rule incorporates
by reference 20CFR1002.103 for the purposes of calculating
cumulative time.

(e)  An employee is entitled to reemployment rights and
benefits including increased pension and leave accrual.  An
employee entering military leave may elect to have payment for
annual leave deferred.

(6)  In order to be reemployed, an employee shall present
evidence of military service, and:

(a)  for service less than 31 days, return at the beginning of
the next regularly scheduled work period on the first full day
after release from service unless impossible or unreasonable
through no fault of the employee;

(b)  for service of more than 30 days but less than 181 days,
submit a request for reemployment within 14 days of release
from service, unless impossible or unreasonable through no fault
of the employee; or

(c)  for service of more than 180 days, submit a request for
reemployment within 90 days of release from service.

R477-7-11.  Disaster Relief Volunteer Leave.
(1)  An employee may be granted leave from work with pay

for an aggregate of 15 working days in any 12 month period to
participate in disaster relief services for the American Red
Cross.  To request this leave an employee must be a certified
disaster relief volunteer and file a written request with the
employing agency. The request shall include:

(a)  a copy of a written request for the employee's services
from an official of the American Red Cross;

(b)  the anticipated duration of the absence;
(c)  the type of service the employee is to provide for the

American Red Cross; and
(d)  the nature and location of the disaster where the

employee's services will be provided.

R477-7-12.  Organ Donor Leave.
An employee who serves as a bone marrow or human organ

donor shall be granted paid leave for the donation and recovery.
(1)  An employee who donates bone marrow shall be

granted up to seven days of paid leave.
(2)  An employee who donates a human organ shall be

granted up to 30 days of paid leave.

R477-7-13.  Leave of Absence Without Pay.
(1)  An employee shall apply in writing to agency

management for approval of a leave of absence without pay.
(a)  Leave without pay may be granted only when there is

an expectation that the employee will return to work.
(b)  The employee shall be entitled to previously accrued

annual and sick leave.
(c)  If unable to return to work within the time period

granted, the employee shall be separated from state employment
unless prohibited by state or federal law.

(2)  Nonmedical Reasons
(a)  Approval may be granted for continuous leave for up

to six months from the last day worked in the employee's regular
position. Exceptions may be granted by the agency head.

(c)  Agency management may approve leave without pay
for an employee even though annual or sick leave balances exist.

(d)  An employee who receives no compensation for a

complete pay period shall be responsible for payment of the full
premium of state provided benefits.

(e)  An employee who returns to work on or before the
expiration of leave without pay shall be placed in a position
with comparable pay and seniority to the previously held
position.

(3)  Medical Reasons
(a)  An employee who is ineligible for FMLA, Workers

Compensation, or Long Term Disability may be granted block,
reduced schedule, or intermittent leave without pay for medical
reasons.

(b)  Medical leave without pay may be granted for no more
than six months from the last day worked in the employee's
regular position.  Medical leave may be approved if a registered
health practitioner certifies that an employee is temporarily
disabled.  Exceptions may be granted by the agency head.

(c)  Except as otherwise provided under the Family
Medical Leave Act, an employee who receives no compensation
for a complete pay period shall be responsible for payment of
the full premium of state provided benefits.

(d)  Upon request, an employee who is granted this leave
shall provide a monthly return to work status update to the
employee's supervisor.

R477-7-14.  Furlough.
(1)  Agency management may furlough employees as a

means of saving salary costs in lieu of or in addition to a
reduction in force.  Furlough plans are subject to the approval
of the agency head and the following conditions:

(a)  Furlough hours shall be counted for purposes of
annual, sick and holiday leave accrual.

(b)  Payment of all state paid benefits shall continue at the
agency's expense.

(i)  Benefits that have fixed costs shall be paid at the full
rate regardless of how many days an employee is furloughed.

(ii)  Benefits that are paid as a percentage of actual wages
shall continue to be paid as percentage of actual wages if the
furlough is less than one pay period. Employees who are
furloughed for a full pay period shall have no percentage based
benefits paid.

(c)  An employee who is furloughed shall continue to pay
the employee portion of all benefits. Voluntary benefits shall
remain entitrely at the employee's expense.

(d)  An employee shall return to the current position.
(e)  Furlough is applied equitably; e.g., to all persons in a

given class, all program staff, or all staff in an organization.

R477-7-15.  Family and Medical Leave.
(1)  An employee is entitled to 12 weeks of family and

medical leave each calendar year for any of the following
reasons:

(a)  birth of a child;
(b)  adoption of a child;
(c)  placement of a foster child;
(d)  a serious health condition of the employee; or
(e)  care of a spouse, dependent child, or parent with a

serious medical condition.
(f)  A qualifying exigency arising as a result of a spouse,

son, daughter or parent being on active duty or having been
notified of an impending call or order to active duty in the
Armed Forces.

(2)  An employee is entitled to 26 weeks of family and
medical leave during a 12 month period to care for a spouse,
son, daughter, parent or next of kin who is a recovering service
member as defined by the National Defense Authorization Act.

(3)  An employee on FMLA leave shall continue to receive
the same health insurance benefits the employee was receiving
prior to the commencement of FMLA leave provided the
employee pays the employee share of the health insurance
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premium.
(4)  An employee on FMLA leave shall receive any

administrative leave given for non-performance based reasons
if the leave would have been given had the employee been in a
working status.

(5)  To be eligible for family and medical leave, the
employee must:

(a)  be employed by the state for at least one year;
(b) be employed by the state for a minimum of 1250 hours

worked, as determined under FMLA, during the 12 month
period immediately preceding the commencement of leave.

(6)  To request FMLA leave, the employee or an
appropriate spokesperson, shall apply in writing for the initial
leave and when the reason for requesting family medical leave
changes:

(a)  thirty days in advance for foreseeable needs; or
(b)  as soon as practicable in emergencies.
(7)  An employee may use accrued annual leave, sick leave,

converted sick leave, excess hours and compensatory time prior
to going into leave without pay status for the family and medical
leave period.

(8)  An employee who chooses to use FMLA leave shall
use FMLA leave for all absences related to that qualifying event.

(9)  Any period of leave without pay for an employee with
a serious health condition who is determined by a health care
provider to be incapable of applying for Family and Medical
Leave and has no agent or designee shall be designated as
FMLA leave.

(10)  An employee with a serious health condition covered
under workers' compensation may use FMLA leave concurrently
with the workers' compensation benefit.

(11)  If an employee has gone into leave without pay status
and fails to return to work after FMLA leave has ended, an
agency may recover, with certain exceptions, the health
insurance premiums paid by the agency on the employee's
behalf.  An employee is considered to have returned to work if
the employee returns for at least 30 calendar days.

(a)  Exceptions to this provision include:
(i)  an FLSA exempt and schedule AB, AD and AR

employee who has been denied restoration upon expiration of
their leave time;

(ii)  an employee whose circumstances change
unexpectedly beyond the employee's control during the leave
period preventing the return to work at the end of 12 weeks.

(12)  Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care may not be taken
intermittently or on a reduced leave schedule unless the
employee and employer mutually agree.

(13)  Employees on FMLA may not work a second job
without written consent of the agency head.

(14)  Medical records created for purposes of FMLA and
the Americans with Disabilities Act must be maintained in
accordance with confidentiality requirements of Subsection
R477-2-5(7).

R477-7-16.  Workers Compensation Leave.
(1)  An employee may use accrued leave benefits to

supplement the workers compensation benefit.
(a)  The combination of leave benefit and workers

compensation benefit may not exceed the employee's gross
salary.  Leave benefits shall only be used in increments of one
hour in making up any difference.

(b)  The use of accrued leave to supplement the worker
compensation benefit shall be terminated if the:

(i)  employee is declared medically stable by licensed
medical authority;

(ii)  workers compensation fund terminates the benefit;
(iii)  employee has been absent from work for six months;
(iv)  employee refuses to accept appropriate employment

offered by the state; or
(v)  employee receives Long Term Disability or Social

Security Disability benefits.
(c)  The employee shall refund to the state any accrued

leave paid which exceeds the employee's gross salary for the
period for which the benefit was received.

(2)  Workers compensation hours shall be counted for
purposes of annual, sick and holiday leave accrual while the
employee is receiving a workers compensation time loss benefit
for up to six months from the last day worked in the regular
position.

(3)  Health insurance benefits shall continue for an
employee on leave without pay while receiving workers
compensation benefits. The employee is responsible for the
payment of the employee share of the premium.

(a)  If an employee has applied for LTD and is determined
eligible, and the employee elects to continue health insurance
coverage, the employee shall be responsible to pay health
insurance pursuant to R477-7-17(1)(b)(i).

(4)  If the employee is able to return to work within six
months of the last day worked in the employee's regular
position, the agency shall place the employee in the previously
held position or a similar position at a comparable salary range.

(5)  If the employee is unable to return to work within six
months of the last day worked in the employee's regular
position, or if documentation from one or more qualified health
care providers clearly establishes that the employee has a
permanent condition preventing the employee from returning to
the last held regular position, the employee shall be separated
from state employment unless prohibited by state or federal law.

(6)  An employee who files a fraudulent workers
compensation claim shall be disciplined under Rule R477-11.

(7)  An employee covered under 67-19-27 who is injured
in the course of employment shall be given a leave of absence
with full pay during the period the employee is temporarily
disabled.

(a)  the employee shall be placed on administrative leave;
and

(b)  any compensation received from the state's workers
compensation administrator shall be returned to the agency
payroll clerks for deposit with the State Treasurer as a refund of
expenditure in the unit number where the salary is recorded.

R477-7-17.  Long Term Disability Leave.
(1)  An employee who is determined eligible for the Long

Term Disability Program (LTD) shall be granted up to six
months of medical leave without pay, unless documentation
from one or more qualified health care providers clearly
establishes that the employee has a permanent condition
preventing the employee from returning to the last-held regular
position.

(a)  The medical leave begins on the day after the last day
the employee worked in the employee's regular position. LTD
requires a waiting period before benefit payments begin.

(b)  An employee determined eligible for Long Term
Disability benefits shall be eligible for health insurance benefits
the day after the last day worked.

(i)  If the employee elects to continue health insurance
coverage, the health insurance premiums shall be equal to 102%
of the regular active premium beginning on the day after the last
day worked.  The employee is responsible for 10% of the health
insurance premium during the first year of disability, 20%
during the second year of disability, and 30% thereafter until the
employee is no longer covered by the long term disability
program.  If the employee has a lapse of creditable coverage for
more than 62 days, pre-existing condition exclusions shall
apply.

(c)  Upon approval of the LTD claim:
(i)  Biweekly salary payments that the employee may be
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receiving shall cease.  If the employee received any salary
payments after the three month waiting period, the LTD benefit
shall be offset by the amount received.

(ii)  The employee shall be paid for remaining balances of
annual leave, compensatory hours and excess hours in a lump
sum payment.  This payment shall be made at the time LTD is
approved unless the employee requests in writing to receive it
upon separation from state employment.  No reduction of the
LTD payment shall be made to offset this payment.  If the
employee returns to work prior to six months after the last day
worked in the employee's regular position, the employee has the
option of buying back annual leave at the current hourly rate.

(iii)  An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a
lump sum payout of all or part of the balance or to keep the
balance intact to pay for health and life insurance upon
retirement.  The payout shall be at the rate at the time of LTD
eligibility.

(iv)  An employee who retires from state government
directly from LTD may be eligible for health and life insurance
under Subsection 67-19-14(2)(b)(ii).

(v)  Unused sick leave balance shall remain intact until the
employee retires.  At retirement, the employee shall be eligible
for the 401(k) contribution and the purchase of health and life
insurance under Subsection 67-19-14(2)(c)(i).

(2)  An employee shall continue to accrue service credit for
retirement purposes while receiving long term disability
benefits.

(3)  Conditions for return from leave without pay shall
include:

(a)  If an employee provides an administratively acceptable
medical release allowing a return to work within six months of
the last day worked in the employee's regular position, the
agency shall place the employee in the previously held position
or similar position in a comparable salary range provided the
employee is able to perform the essential functions of the job
with or without a reasonable accommodation.

(b)  If an employee is unable to return to work within six
months after the last day worked in the employee's regular
position, the employee shall be separated from state employment
unless prohibited by state or federal law.

(4)  An employee who files a fraudulent long term
disability claim shall be disciplined under Rule R477-11.

R477-7-18.  Leave Bank.
With the approval of the agency head, agencies may

establish a leave bank program as follows:
(1)  Only annual leave, excess hours, compensatory time

earned by an FLSA nonexempt employee, and converted sick
leave hours may be donated to a leave bank.

(2)  Only employees of agencies with approved leave bank
programs may donate leave hours to another agency with a leave
bank program, if mutually agreed on by both agencies.

(3)  An employee may not receive donated leave until all
individually accrued leave is used.

(4)  Leave shall be accrued if an employee is on sick leave
donated from an approved leave bank program.

(5)  Employees on FMLA may not work a second job
without written consent of the agency head.

R477-7-19.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  holidays, leave benefits, vacations
July 1, 2009 34-43-103
Notice of Continuation June 29, 2007 49-9-203

63G-1-301
67-19-6

67-19-12.9
67-19-14

67-19-14.2
67-19-14.4



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 180

R477.  Human Resource Management, Administration.
R477-8.  Working Conditions.
R477-8-1.  Work Period.

(1)  The state's standard work week begins Saturday and
ends the following Friday.  Agencies may implement alternative
work schedules from among those approved by the Executive
Director, DHRM.

(2)  State offices are typically open Monday through
Thursday from 7 a.m. to 6 p.m.  Agencies may adopt extended
business hours to enhance service to the public.

(3)  Agency management may approve a flexible starting
and quitting time for an employee as long as scheduling is
consistent with overtime provisions of Section R477-8-4.

(4)  An employee is required to be at work on time.  An
employee who is late, regardless of the reason including
inclement weather, shall, with management approval, make up
the lost time by using accrued leave, leave without pay or
adjusting their work schedule.

(5)  An employee must work in increments of 15 minutes
or more to receive salary for hours worked and overtime hours
worked.  This rule incorporates by reference 29 CFR 785.48 for
rounding practices when calculating time worked.

R477-8-2.  Telecommuting.
(1)  Telecommuting is an agency option, not a universal

employee benefit.  Agencies utilizing a telecommuting program
shall:

(a)  establish a written policy governing telecommuting;
(b)  enter into a written contract with each telecommuting

employee to specify conditions, such as use of state or personal
equipment, and results such as identifiable benefits to the state
and how customer needs are being met; and

(c)  not allow telecommuting employees to violate overtime
rules.

R477-8-3.  Lunch and Break Periods.
(1)  Management may require a minimum of 30 minutes

noncompensated lunch period.
(2)  An employee may take a 15 minute compensated break

period for every four hours worked.
(3)  Break periods may not be accumulated to

accommodate a shorter work day or longer lunch period.

R477-8-4.  Overtime.
The state's policy for overtime is adopted and incorporated

from the Fair Labor Standards Act, 29 CFR Parts 500 to
899(2002) and Section 67-19-6.7.

(1)  Management may direct an employee to work
overtime.  Each agency shall develop internal rules and
procedures to ensure overtime usage is efficient and economical.
These policies and procedures shall include:

(a)  prior supervisory approval for all overtime worked;
(b)  recordkeeping guidelines for all overtime worked;
(c)  verification that there are sufficient funds in the budget

to compensate for overtime worked.
(2)  Overtime compensation standards are identified for

each job title in HRE as either FLSA nonexempt, or FLSA
exempt.

(a)  An employee may appeal the FLSA designation to the
agency human resource field office.  Further appeals must be
filed directly with the United States Department of Labor, Wage
and Hour Division.  Sections 67-19-31, 67-19a-301 and Title
63G, Chapter 4 may not be applied for FLSA appeals purposes.

(3)  An FLSA nonexempt employee may not work more
than 40 hours a week without management approval.  Overtime
shall accrue when the employee actually works more than 40
hours a week.  Leave and holiday time taken within the work
period may not be counted as hours worked when calculating
overtime accrual.  Hours worked over two or more weeks may

not be averaged with the exception of certain types of law
enforcement, fire protection, and correctional employees.

(a)  An FLSA nonexempt employee shall sign a prior
overtime agreement authorizing management to compensate the
employee for overtime worked by actual payment or time off at
time and one half.

(b)  An FLSA nonexempt employee may receive
compensatory time for overtime up to a maximum of 80 hours.
Only with prior approval of the Executive Director, DHRM,
may compensatory time accrue up to 240 hours for regular
employees or up to 480 hours for peace or correctional officers,
emergency or seasonal employees.  Once an employee reaches
the maximum, additional overtime shall be paid on the payday
for the period in which it was earned.

(4)  An FLSA exempt employee may not work more than
80 hours in a pay period without management approval.
Compensatory time shall accrue when the employee actually
works more than 80 hours in a work period.  Leave and holiday
time taken within the work period may not count as hours
worked when calculating compensatory time.  Each agency shall
compensate an FLSA exempt employee who works overtime by
granting time off.  For each hour of overtime worked, an FLSA
exempt employee shall accrue an hour of compensatory time.

(a)  Agencies shall establish in written policy a uniform
overtime year either for the agency as a whole or by unit number
and communicate it to employees.  Overtime years shall be set
at one of the following pay periods: Five, Ten, Fifteen, Twenty,
or the last pay period of the calendar year. If an agency fails to
establish a uniform overtime year, the Executive Director,
DHRM, and the Director of Finance, Department of
Administrative Services, will establish the date for the agency
at the last pay period of the calendar year.  An agency may
change the established overtime year only after the current
overtime year has lapsed, unless justifiable reasons exist and the
Executive Director, DHRM, has granted a written exception.

(b)  Any compensatory time earned by an FLSA exempt
employee is not an entitlement, a benefit, nor a vested right.

(c)  Any compensatory time earned by an FLSA exempt
employee shall lapse upon occurrence of any one of the
following events:

(i)  at the end of the employee's established overtime year;
(ii)  upon assignment to another agency; or
(iii)  when an employee terminates, retires, or otherwise

does not return to work before the end of the overtime year.
(d)  If an FLSA exempt employee's status changes to

nonexempt, that employee's compensatory time earned while in
exempt status shall lapse if not used by the end of the current
overtime year.

(e)  The agency head may approve overtime for career
service exempt deputy and division directors, but overtime may
not be compensated with actual payment.  Schedule AB
employees may not be compensated for compensatory time
except with time off.

(5)  Law enforcement, correctional and fire protection
employees

(a)  To be considered for overtime compensation under this
rule, a law enforcement or correctional officer must meet the
following criteria:

(i)  be a uniformed or plainclothes sworn officer;
(ii)  be empowered by statute or local ordinance to enforce

laws designed to maintain public peace and order, to protect life
and property from accident or willful injury, and to prevent and
detect crimes;

(iii)  have the power to arrest;
(iv)  be POST certified or scheduled for POST training;

and
(v)  perform over 80% law enforcement duties.
(b)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime compensation
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is granted to law enforcement or correctional officers designated
FLSA nonexempt and covered under this rule.

(i)  171 hours in a work period of 28 consecutive days; or
(ii)  86 hours in a work period of 14 consecutive days.
(c)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime compensation
is granted to fire protection employees.

(i)  212 hours in a work period of 28 consecutive days; or
(ii)  106 hours in a work period of 14 consecutive days.
(d)  Agencies may designate a lesser threshold in a 14 day

or 28 day consecutive work period as long as it conforms to the
following:

(i)  the Fair Labor Standards Act, Section 207(k);
(ii)  29 CFR 553.230;
(iii)  the state's payroll period;
(iv)  the approval of the Executive Director, DHRM.
(6)  Compensatory Time
(a)  Agency management shall arrange for an employee's

use of compensatory time as soon as possible without unduly
disrupting agency operations or endangering public health,
safety or property.

(b)  Compensatory time balances for an FLSA nonexempt
employee shall be paid down to zero in the same pay period that
the employee is transferred from one agency to a different
agency, promoted, reclassified, reassigned, or transferred to an
FLSA exempt position.  The pay down for unused compensatory
time balances shall be based on the employee's hourly rate of
pay in the old position.

(7)  Time Reporting
(a)  Employees shall complete and sign a state approved

biweekly time record that accurately reflects the hours actually
worked, including:

(i)  approved and unapproved overtime;
(ii)  on-call time;
(iii)  stand-by time;
(iv)  meal periods of public safety and correctional officers

who are on duty more than 24 consecutive hours; and
(v)  approved leave time.
(b)  An employee who fails to accurately record time may

be disciplined.
(c)  Time records developed by the agency shall have the

same elements of the state approved time record and be
approved by the Department of Administrative Services,
Division of Finance.

(d)  A Supervisor who directs an employee to submit an
inaccurate time record or knowingly approves an inaccurate time
record shall be disciplined.

(e)  A Non-exempt employee who believes FLSA rights
have been violated may submit a complaint directly to the
Executive Director, or designee, of the Department of Human
Resource Management.

(8)  Hours Worked:  An FLSA nonexempt employee shall
be compensated for all hours worked.  An employee who works
unauthorized overtime may be disciplined.

(a)  All time that an FLSA nonexempt employee is required
to wait for an assignment while on duty, before reporting to
duty, or before performing activities is counted towards hours
worked.

(b)  Time spent waiting after being relieved from duty is
not counted as hours worked if one or more of the following
conditions apply:

(i)  the employee arrives voluntarily before their scheduled
shift and waits before starting duties;

(ii)  the employee is completely relieved from duty and
allowed to leave the job;

(iii)  the employee is relieved until a definite specified time;
or

(iv)  the relief period is long enough for the employee to
use as the employee sees fit.

(c)  On-call time:  An employee required by agency
management to be available for on-call work shall be
compensated for on-call time at a rate of one hour for every 12
hours the employee is on-call.

(i)  Time is considered on-call time when the employee has
freedom of movement in personal matters as long as the
employee is available for a call to duty.

(ii)  On-call status shall be designated by a supervisor,
either verbally or in writing, for a specified time period.
Carrying a pager or cell phone shall not constitute on-call time
without a specific directive from a supervisor.

(iii)  The employee shall record the hours spent in on-call
status on the official time record in order to be paid.

(d)  Stand-by time:  An employee restricted to stand-by at
a specified location ready for work must be paid full-time or
overtime, as appropriate.  An employee must be paid for stand-
by time if required to stand by the post ready for duty, even
during lunch periods, equipment breakdowns, or other
temporary work shutdowns.

(e)  The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on duty
more than 24 consecutive hours must be counted as working
time, unless an express agreement excludes the time.

(9)  Commuting and Travel Time for FLSA exempt and
nonexempt employees:

(a)  Normal commuting time from home to work and back
may not count towards hours worked.

(b)  Time an employee spends traveling from one job site
to another during the normal work schedule shall count towards
hours worked.

(c)  Time an employee spends traveling on a special one
day assignment shall count towards hours worked except meal
time and ordinary home to work travel.

(d)  Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time
spent outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

(e)  Travel as a passenger counts toward hours worked if it
is time spent during regular working hours.  This applies to
nonworking days, as well as regular working days.  However,
regular meal period time is not counted.

(10)  Excess Hours for FLSA exempt and nonexempt
employees:  An employee may use excess hours the same way
as annual leave.

(a)  Agency management shall approve excess hours before
the work is performed.

(b)  Agency management may deny the use of any leave
time, other than holiday leave, that results in an employee
accruing excess hours.

(c)  An employee may not accumulate more than 80 excess
hours.

(d)  Agency management may pay out excess hours under
one of the following:

(i)  paid off automatically in the same pay period accrued;
(ii)  paid off at any time during the year as determined

appropriate by a state agency or division;
(iii)  all hours accrued above the limit set by DHRM;
(iv)  upon request of the employee and approval by the

agency head; or
(v)  upon assignment from one agency to another.

R477-8-5.  Dual State Employment.
An employee who has more than one position within state

government, regardless of schedule is considered to be in a dual
employment situation.  The following conditions apply to dual
employment status.

(1)  An employee may work in up to four different
positions in state government.

(2)  An employee's benefit status for any secondary
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position(s), regardless of schedule of any of the positions, shall
be the same as the primary position.

(3)  An employee's FLSA status (exempt or nonexempt) for
any secondary position(s) shall be the same as the primary
position.

(4)  Leave accrual shall be based on all hours worked in all
positions and may not exceed the maximum amount allowed in
the primary position.

(5)  As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess hours
in either the primary or secondary positions. All excess hours
earned shall be paid at straight time in the pay period in which
the excess hours are earned.

(6)  As a condition of dual employment, the Overtime or
Comp selection shall be as overtime paid regardless of FLSA
status.  An employee may not accrue comp hours while in dual
employment status.

(7)  Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary
position. Time and a half overtime rates shall be calculated
based on the weighted average rate of the multiple positions.
Refer to Division of Finance's payroll policies, dual employment
section.

(8)  The Accepting Terms of Dual Employment form shall
be completed, signed by the employee and supervisor, and
placed in the employee's personnel file with a copy sent to the
Division of Finance.

(9)  Secondary positions may not interfere with the efficient
performance of the employee's primary position or create a
conflict of interest.  An employee in dual employment status
shall comply with conditions under Subsection R477-9-2(1).

R477-8-6.  Reasonable Accommodation.
Reasonable accommodation for qualified individuals with

disabilities may be a factor in any employment action.  Before
notifying an employee of denial of reasonable accommodation,
the agency shall consult with the Division of Risk Management.

R477-8-7.  Fitness For Duty Evaluations.
Fitness for duty medical evaluations may be performed

under any of the following circumstances:
(1)  return to work from injury or illness;
(2)  when management determines that there is a direct

threat to the health or safety of self or others;
(3)  in conjunction with corrective action, performance or

conduct issues, or discipline;
(4)  when a fitness for duty evaluation is a bona fide

occupational qualification for selection, retention, or promotion.

R477-8-8.  Temporary Transitional Assignment.
(1)  Agency management may place an employee in a

temporary transitional assignment when an employee is unable
to perform essential job functions due to temporary health
restrictions.

(2)  Temporary transitional assignments may also be part
of any of the following:

(a)  when management determines that there is a direct
threat to the health or safety of self or others;

(b)  in conjunction with an internal investigation, corrective
action, performance or conduct issues, or discipline;

(c)  where there is a bona fide occupational qualification
for retention in a position;

(d)  while an employee is being evaluated to determine if
reasonable accommodation is appropriate.

R477-8-9.  Change in Work Location.
(1)  An involuntary change in work location shall not be

permitted if this requires the employee to commute or relocate
50 miles or more, one way, beyond the current one way

commute, unless:
(a)  the change in work location is communicated to the

employee at employment; or
(b)  the agency either pays to move the employee consistent

with Section R25-6-8 and Department of Administrative
Services, Division of Finance Policy 05-03.03, or reimburses
commuting expenses up to the cost of a move.

R477-8-10.  Agency Policies and Exemptions.
(1)  Each agency may write its own policies for work

schedules, overtime, leave usage, and other working conditions
consistent with these rules.

R477-8-11.  Background Checks.
In order to protect the citizens of the State of Utah and

state resources and with the approval of the agency head,
agencies may establish background check policies requiring
specific employees to submit to a criminal background check
through the Department of Public Safety, Bureau of Criminal
Identification.

(1)  Agencies who have statewide responsibility for
confidential information, sensitive financial information, or
handle state funds may require employees to submit to a
background check, including employees who work in other state
agencies.

(2)  The cost of the background check will be the
responsibility of the employing agency.

R477-8-12.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  breaks, telecommuting, overtime, dual employment
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-6.7

20A-3-103
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R477.  Human Resource Management, Administration.
R477-9.  Employee Conduct.
R477-9-1.  Standards of Conduct.

An employee shall comply with the standards of conduct
established in these rules and the policies and rules established
by agency management.

(1)  Employees shall apply themselves to and shall fulfill
their assigned duties during the full-time for which they are
compensated.

(a)  An employee shall:
(i)  comply with the standards established in the individual

performance plans;
(ii)  maintain an acceptable level of performance and

conduct on all other verbal and written job expectations;
(iii)  report conditions and circumstances, including

controlled substances or alcohol impairment, that may prevent
the employee from performing their job effectively and safely;

(iv)  inform the supervisor of any unclear instructions or
procedures.

(2)  An employee shall make prudent and frugal use of state
funds, equipment, buildings, time, and supplies.

(3)  An employee who reports for duty or attempts to
perform the duties of the position while under the influence of
alcohol or nonprescribed controlled substances shall be subject
to corrective action or discipline in accordance with Section
R477-10-2, Rule R477-11 and R477-14.

(a)  The agency may decline to defend and indemnify an
employee found violating this rule, in accordance with Section
63G-7-2 of the Utah Governmental Immunity Act.

(4)  An employee may not drive a state vehicle or any other
vehicle, on state time, while under the influence of alcohol or
controlled substances.

(a)  An employee who violates this rule shall be subject to
corrective action or discipline under Section R477-10-2, Rules
R477-11 and R477-14.

(b)  The agency may decline to defend or indemnify an
employee who violates this rule, according to Subsection 63G-
7-202(3)(c)(ii) of the Utah Governmental Immunity Act.

(5)  An employee shall provide the agency with a current
personal mailing address.

(a)  The employee shall notify the agency in writing of any
change in address.

(b)  Mail sent to the current address on record shall be
deemed to be delivered for purposes of these rules.

R477-9-2.  Outside Employment.
(1)  State employment shall be the principal vocation for a

full-time employee governed by these rules.  An employee may
engage in outside employment under the following conditions:

(a)  Outside employment may not interfere with an
employee's performance.

(b)  Outside employment must not conflict with the
interests of the agency or the State of Utah.

(c)  Outside employment must not give reason for criticism
or suspicion of conflicting interests or duties.

(d)  An employee shall notify agency management in
writing if the outside employment has the potential or appears
to conflict with Title 67, Chapter 16, Employee Ethics Act.

(e)  Agency management may deny an employee
permission to engage in outside employment, or to receive
payment, if the outside activity is determined to cause a real or
potential conflict of interest.

(i)  An employee may grieve this decision.
(ii)  Failure to notify the employer and to gain approval for

outside employment is grounds for disciplinary action if the
secondary employment is found to be a conflict of interest.

R477-9-3.  Conflict of Interest.
(1)  An employee may receive honoraria or paid expenses

for activities outside of state employment under the following
conditions:

(a)  Outside activities may not interfere with an employee's
performance.

(b)  Outside activities must not conflict with the interests
of the agency or the State of Utah.

(c)  Outside activities must not give reasons for criticism or
suspicion of conflicting interests or duties.

(2) An employee may not use a state position or any
influence, power, authority or confidential information received
in that position, or state time, equipment, property, or supplies
for private gain.

(3)  An employee may not accept economic benefit
tantamount to a gift, under Section 67-16-5 and the Governor's
Executive Order on Ethics dated February 14, 2007, or other
compensation that might be intended to influence or reward the
employee in the performance of official business.

(4)  An employee shall declare a potential conflict of
interest when required to do or decide something that could be
interpreted as a conflict of interest.  Agency management shall
then excuse the employee from making decisions or taking
actions that may cause a conflict of interest.

R477-9-4.  Political Activity.
A state career service employee may voluntarily participate

in political activity, except as restricted by this section or the
federal Hatch Act, 5 U.S.C. Sec. 1501 through 1508.

(1)  The federal Hatch Act restricts the political activity of
state government employees who work in connection with
federally funded programs.

(a)  State employees in positions covered by the Hatch Act
may run for public office in nonpartisan elections, campaign for
and hold office in political clubs and organizations, actively
campaign for candidates for public office in partisan and
nonpartisan elections, contribute money to political
organizations, and attend political fundraising functions.

(b)  State employees in positions covered by the federal
Hatch Act may not be candidates for public office in a partisan
election, use official authority or influence to interfere with or
affect the results of an election or nomination, or directly or
indirectly coerce contributions from subordinates in support of
a political party or candidate.

(c)  Prior to filing for candidacy, a state employee who is
considering running for a partisan office shall submit a
statement of intent to become a candidate to the agency head.

(i)  The agency head shall consult with DHRM.
(ii)  DHRM shall determine whether the employee's intent

to become a candidate is covered under the Hatch Act.
(iii)  Employees in violation of section R477-9-4(1)(c)

shall be disciplined up to termination of their employment.
(d)  If a determination is made that the employee's position

is covered by the Hatch Act, the employee may not run for a
partisan political office.

(i)  If it is determined that the employee's position is
covered by the Hatch Act, the state shall dismiss the employee
if the employee files for candidacy.

(2)  Any state career service employee elected to any
partisan or full-time nonpartisan political office shall be granted
a leave of absence without pay while being monetarily
compensated for service in political office.  An employee may
not use annual leave while serving in a political office.

(3)  During work time, no career service employee may
engage in any political activity.  No person shall solicit political
contributions from employees of the executive branch during
hours of employment.  However, a state employee may
voluntarily contribute to any party or any candidate.

(4)  Decisions regarding employment, promotion, demotion
or dismissal or any other human resource actions may not be
based on partisan political activity.
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R477-9-5.  Employee Indebtedness to the State.
(1)  An employee indebted to the state because of an action

or performance in official duties may have a portion of salary
that exceeds the minimum federal wage withheld.  Overtime
salary shall not be withheld.

(a)  The following three conditions must be met before
withholding of salary may occur:

(i)  The debt must be a legitimately owed amount which
can be validated through physical documentation or other
evidence.

(ii)  The employee must know about and, in most cases,
acknowledge the debt.  As much as possible, the employee
should provide written authorization to withhold the salary.

(iii)  An employee must be notified of this rule which
allows the state to withhold salary.

(b)  An employee separating from state service will have
salary withheld from the last paycheck.

(c)  An employee going on leave without pay for more than
two pay periods may have salary withheld from their last
paycheck.

(d)  The state may withhold an employee's salary to satisfy
the following specific obligations:

(i)  travel advances where travel and reimbursement for the
travel has already occurred;

(ii)  state credit card obligations where the state's share of
the obligation has been reimbursed to the employee but not paid
to the credit card company by the employee;

(iii)  evidence that the employee negligently caused loss or
damage of state property;

(iv)  payroll advance obligations that are signed by the
employee and that the Division of Finance authorizes;

(v)  misappropriation of state assets for unauthorized
personal use or for personal financial gain.  This includes
reparation for employee theft of state property or use of state
property for personal financial gain or benefit;

(vi)  overpayment of salary determined by evidence that an
employee did not work the hours for which they received salary
or was not eligible for the benefits received and paid for by the
state;

(vii)  excessive reimbursement of funds from flexible
reimbursement accounts;

(viii)  other obligations that satisfy the requirements of
Subsection R477-9-5(1) above.

(2) This rule does not apply to state employee obligations
to other state agencies where the obligation was not caused by
their actions or performance as an employee.

R477-9-6.  Acceptable Use of Information Technology
Resources.

Information technology resources are provided to a state
employee to assist in the performance of assigned tasks and in
the efficient day to day operations of state government.

(1)  An employee shall use assigned information
technology resources in compliance with Rule R895-7,
Acceptable Use of Information Technology Resources.

(2)  An employee who violates the Acceptable Use of
Information Technology Resources policy may be disciplined
according to Rule R477-11.

R477-9-7.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  conflict of interest, government ethics, Hatch Act,
personnel management
July 1, 2009 63G-7-2
Notice of Continuation June 9, 2007 67-19-6

67-19-19
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R477.  Human Resource Management, Administration.
R477-10.  Employee Development.
R477-10-1.  Performance Evaluation.

Agency management shall develop an employee
performance management system consistent with these rules and
subject to approval by the Executive Director, DHRM.  The
Executive Director, DHRM, may authorize exceptions to this
rule consistent with Section R477-2-2.  For this rule, the word
employee refers to a career service employee, unless otherwise
indicated.

(1)  An acceptable performance management system shall
satisfy the following criteria:

(a)  Performance standards and expectations for each
employee shall be specifically written in a performance plan.

(b)  Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and conduct outlined in the performance plan.

(c)  Each employee shall be informed concerning the
actions to be taken, time frames, and the supervisor's role in
providing assistance to improve performance and increase the
value of service.

(d)  An employee shall have the right to include written
comments pertaining to the evaluation with the employee's
performance evaluation.

(e)  Agency management shall select a performance
management rating system.

(2)  Each fiscal year a state employee shall receive a
performance evaluation.

(a)  A probationary employee shall receive an additional
performance evaluation at the end of the probationary period.

(b)  The evaluation form shall include a space for the
employee's comments.  The employee may comment in writing,
either in the space provided or on a separate attachment.

R477-10-2.  Corrective Action.
When an employee's performance does not meet

established standards due to failure to maintain skills,
incompetence, or inefficiency, and after consulting with DHRM,
agency management may take appropriate, and documented
corrective action in accordance with the following rules:

(1)  The supervisor shall discuss the substandard
performance with the employee and determine appropriate
corrective action.

(2)  An employee shall have the right to submit written
comment to accompany the corrective action plan.

(3)  Corrective action plans shall identify or provide for:
(a)  a designated period of time for improvement;
(b)  an opportunity for remediation;
(c)  performance expectations;
(d)  closer supervision to include regular feedback of the

employee's progress;
(e)  notice of disciplinary action for failure to improve; and,
(f)  written performance evaluation at the conclusion of the

corrective action plan.
(4)  Corrective action plans may also identify or provide for

the following based on the nature of the performance issue:
(a)  training;
(b)  reassignment;
(c)  use of appropriate leave;
(5)  Following successful completion of corrective action,

the supervisor shall notify the employee of disciplinary
consequences for a recurrence of the deficient work
performance.

R477-10-3.  Employee Development and Training.
Agency management may establish a program for training

and staff development consistent with these rules.
(1)  All agency sponsored training shall be agency specific

or designed for highly specialized or technical jobs and tasks.

(2)  Agency management shall consult with the Executive
Director, DHRM, when proposed training and development
activities may have statewide impact or may be offered more
cost effectively on a statewide basis.  The Executive Director,
DHRM, shall determine whether DHRM will be responsible for
the training standards.

(3)  The Executive Director, DHRM, shall work with
agency management to establish standards to guide the
development of statewide activities and to facilitate sharing of
resources statewide.

(4)  When an agency directs an employee to participate in
an educational program, the agency shall pay full costs.

(5)  Agencies are required to provide refresher training and
make reasonable efforts to requalify veterans reemployed under
USERRA, as long as it does not cause an undue hardship to the
employing agency.

R477-10-4.  Liability Prevention Training.
Agencies shall provide liability prevention training to their

employees.  The curriculum shall be approved by DHRM and
the Division of Risk Management.  Topics shall include:
prevention of workplace harassment, discrimination and
violence.

R477-10-5.  Education Assistance.
State agencies may assist an employee in the pursuit of

educational goals by granting administrative leave to attend
classes, a subsidy of educational expenses, or both.

(1)  Prior to granting education assistance, agencies shall
establish policies which shall include the following conditions:

(a)  The educational program will provide a benefit to the
state.

(b)  The employee shall successfully complete the required
course work or the educational requirements of a program.

(c)  The employee shall agree to repay any assistance
received if the employee resigns from state employment within
one year of completing educational work.

(i)  Agencies may require the employee to repay any
assistance received if the employee transfers to another agency
within one year of completing educational work.

(d)  Education assistance may not exceed $5,250 per
employee in any one calendar year unless approved in advance
by the agency head.

(e)  The employee shall disclose all scholarships, subsidies
and grant monies provided to the employee for the educational
program.

(i)  Except for funding that must be repaid by the
employee, the amount reimbursed by the State may not include
funding received from sources in Subsection R477-10-5(1)(e).

(2)  Agency management shall be responsible for
determining the taxable or nontaxable status of educational
assistance reimbursements.

KEY:  educational tuition, employee performance
evaluations, employee productivity, training programs
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-12.4
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R477.  Human Resource Management, Administration.
R477-11.  Discipline.
R477-11-1.  Disciplinary Action.

(1)  Agency management may discipline any employee for
any of the following causes or reasons:

(a)  noncompliance with these rules, agency or other
applicable policies, including but not limited to safety policies,
agency professional standards, standards of conduct and
workplace policies;

(b)  work performance that is inefficient or incompetent;
(c)  failure to maintain skills and adequate performance

levels;
(d)  insubordination or disloyalty to the orders of a

superior;
(e)  misfeasance, malfeasance, nonfeasance or failure to

advance the good of the public service;
(f)  any incident involving intimidation, physical harm, or

threats of physical harm against co-workers, management, or the
public;

(g)  no longer meets the requirements of the position.
(2)  All disciplinary actions of career service employees

shall be governed by principles of due process and Title 67,
Chapter 19a.  The disciplinary process shall include all of the
following, except as provided under Subsection 67-19-18(4):

(a)  The agency representative notifies the employee in
writing of the proposed discipline and the underlying reasons
supporting the intended action.

(b)  The employee's reply must be received within five
working days in order to have the agency representative
consider the reply before discipline is imposed.

(c) If an employee waives the right to respond or does not
reply within the time frame established by the agency
representative or within five days, whichever is longer,
discipline may be imposed in accordance with these rules.

(3)  After a career service employee has been informed of
the reasons for the proposed discipline and has been given an
opportunity to respond and be responded to, the agency
representative may discipline that employee, or any career
service exempt employee not subject to the same procedural
rights, by imposing one or more of the following:

(a)  written reprimand;
(b)  suspension without pay up to 30 calendar days per

incident requiring discipline;
(c)  demotion of any employee through one of the

following actions:
(i)  An employee may be moved from a position in one job

to a position in another job having a lower maximum salary
range and shall receive a reduction in the current actual wage.

(ii)  An employee's current actual wage may be lowered
within the current salary range, as determined by the agency
head or designee.

(d)  dismissal.
An agency head shall dismiss or demote a career service

employee only in accordance with Subsection 67-19-18(5) and
Section R477-11-2.

(4)  If agency management determines that a career service
employee endangers or threatens the peace and safety of others
or poses a grave threat to the public service or is charged with
aggravated or repeated misconduct, the agency may impose the
following actions, under Subsection 67-19-18(4), pending an
investigation and determination of facts:

(a)  paid administrative leave; or
(b)  temporary reassignment to another position or work

location at the same current actual wage.
(5)  At the time disciplinary action is imposed, the

employee shall be notified in writing of the discipline, the
reasons for the discipline, the effective date and length of the
discipline.

(6)  Disciplinary actions are subject to the grievance and

appeals procedure by law for career service employees only.
The employee and the agency representative may agree in
writing to waive or extend any grievance step, or the time limits
specified for any grievance step.

R477-11-2.  Dismissal or Demotion.
An employee may be dismissed or demoted for cause under

Subsection R477-10-2(3)(e) and Section R477-11-1, and
through the process outlined in this rule.

(1)  An agency head or appointing officer may dismiss or
demote a probationary employee or career service exempt
employee without right of appeal.  Such dismissal or demotion
may be for any reason or for no reason.

(2)  No career service employee shall be dismissed or
demoted from a career service position unless the agency head
or designee has observed the Grievance Procedure Rules and
law cited in Section R137-1-13 and Title 67, Chapter 19a, and
the following procedures:

(a)  The agency head or designee shall notify the employee
in writing of the specific reasons for the proposed dismissal or
demotion.

(b)  The employee shall have up to five working days to
reply.  The employee must reply within five working days for
the agency head or designee to consider the reply before
discipline is imposed.

(c)  The employee shall have an opportunity to be heard by
the agency head or designee.  The hearing before the agency
head or designee shall be strictly limited to the specific reasons
raised in the notice of intent to demote or dismiss.

(i)  At the hearing the employee may present, either in
person, in writing, or with a representative, comments or
reasons as to why the proposed disciplinary action should not be
taken.  The agency head or designee is not required to receive
or allow other witnesses on behalf of the employee.

(ii)  The employee may present documents, affidavits or
other written materials at the hearing.  However, the employee
is not entitled to present or discover documents within the
possession or control of the department or agency that are
private, protected or controlled under Section 63G-2-3.

(d)  Following the hearing, the employee may be dismissed
or demoted if the agency head finds adequate cause or reason.

(e)  The employee shall be notified in writing of the agency
head's decision.  Specific reasons shall be provided if the
decision is a demotion or dismissal.

(3)  Agency management may place an employee on paid
administrative leave pending the administrative appeal to the
agency head.

R477-11-3.  Discretionary Factors.
(1)  When deciding the specific type and severity of

discipline, the agency head or representative may consider the
following factors:

(a)  consistent application of rules and standards;
(i)  the agency head or representative need only consider

those cases decided under the administration of the current
agency head.  Decisions in cases prior to the administration of
the current agency head are not binding upon the current agency
head and are not relevant in determining consistent application
of rules and standards.

(ii)  In determining consistent application of rules and
standards, the disciplinary actions imposed by one agency may
not be binding upon any other agency and may not be used for
comparison purposes in hearings wherein the consistent
application of rules and standards is at issue.

(b)  prior knowledge of rules and standards;
(c)  the severity of the infraction;
(d)  the repeated nature of violations;
(e)  prior disciplinary/corrective actions;
(f)  previous oral warnings, written warnings and
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discussions;
(g)  the employee's past work record;
(h)  the effect on agency operations;
(i)  the potential of the violations for causing damage to

persons or property.

KEY:  discipline of employees, dismissal of employees,
grievances, government hearings
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-18

63G-2-3
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R477.  Human Resource Management, Administration.
R477-12.  Separations.
R477-12-1.  Resignation.

A career service employee may resign or retire by giving
written or verbal notice to the immediate supervisor or an
appropriate representative of management in the work unit.

(1)  Agency management may accept an employee's notice
of resignation or retirement without prejudice when received at
least ten working days before its effective date.

(2)  After submitting a notice of resignation or retirement,
an employee may withdraw it on the next working day by
notifying the immediate supervisor or an appropriate
representative of management in the work unit.

(a)  If the withdrawal notice is verbal, the employee shall
submit a written notification within 24 hours of the verbal
notice.

(b)  After the close of the next working day following
submission, withdrawal of a resignation or retirement may occur
only with the consent of agency management.

R477-12-2.  Abandonment of Position.
An employee who is absent from work for three

consecutive working days without approval shall be considered
to have abandoned his position and to have resigned from the
employing agency.

(1)  An employee who has abandoned his position may be
separated from state employment.  Management shall inform the
employee of the action in writing.

(a)  The employee shall have the right to appeal to the
agency head within five working days of receipt or delivery of
the notice of abandonment to the last known address.

(b)  If the separation is appealed, management may not be
required to prove intent to abandon the position.

R477-12-3.  Reduction in Force.
Reductions in force (RIF) shall be governed by DHRM

rules and business practices.
(1)  When staff will be reduced in one or more categories

of work, agency management shall develop a work force
adjustment plan (WFAP).  A career service employee shall only
be given formal written notification of separation after a WFAP
has been reviewed by the Executive Director, DHRM, or
designee and approved by Agency Head or designee.  The
following items shall be addressed in the WFAP:

(a)  the categories of work to be eliminated, including
positions impacted through bumping, as determined by
management;

(b)  a decision by agency management allowing or
disallowing bumping;

(c)  specifications of measures taken to facilitate the
placement of affected employees through reassignment, transfer
and relocation to vacant positions for which the employee
qualifies;

(d)  job-related criteria as identified in Subsection R477-
12-3(3)(a) used for determining retention points; and

(e)  a list of all affected employees showing the retention
points for each employee.

(2)  Eligibility for RIF.
(a)  Only career service employees who have been

identified in an approved WFAP and given an opportunity to be
heard by the agency head or designee may be RIF'd.

(b)  An employee covered by USERRA shall be identified,
assigned retention points, and notified of the RIF in the same
manner as a career service employee.

(3)  Retention points shall be determined for all affected
employees within a category of work by giving appropriate
consideration for proficiency and seniority with proficiency
being the primary factor.

(a)  Performance evaluations and performance information

for the past three years may be taken into account for assessing
job proficiency.  The following job-related criteria found in
work records may be considered:

(i)  quality of work;
(ii)  productivity;
(iii)  skills demonstrated through work performance; or
(iv)  other factors that relate to employee performance or

conduct.
(b)  Seniority shall be determined by the length of most

recent continuous career service, which commenced in a career
service position for which the probationary period was
successfully completed.

(i)  Exempt service time subsequent to attaining career
service tenure with no break in service shall be counted for
purposes of seniority.

(c)  In each WFAP, agency management shall develop the
criteria they will use for determining retention points.

(i)  Agency Management shall consult with Executive
Director, DHRM or designee.

(ii)  Agency plans shall comply with current DHRM
business practices.

(4)  The order of separation shall be:
(a)  time limited employees in schedule AI, AJ, or AL

positions;
(b)  probationary employees; then
(c)  career service employees with the lowest retention

points.
(5)  An employee, including one covered under USERRA,

who is separated due to a RIF shall be given formal written
notification of separation, allowing for a minimum of 20
working days prior to the effective date of the RIF.

(6)  An employee notified of separation due to a RIF may
appeal to the agency head by submitting a written notice of
appeal within 20 working days after the receipt of written
notification of separation.

(a)  The employee may appeal the decision of the agency
head according to the appeals procedure of the Career Service
Review Board.

(7)  A career service employee who is separated in a RIF
shall be governed by the rules in place at the time of separation.

(8)  A career service employee who is separated in a RIF
shall be given preferential consideration as outlined in DHRM
business practices when applying for a career service position.

(a)  Preferential consideration shall end once the RIF'd
individual accepts a career service position.

(b)  A RIF'd individual may be rehired under Section
R477-4-7.

(c)  At agency discretion, an individual rehired to a career
service position may buy back part or all accumulated annual
and converted sick leave that was cashed out when RIF'd.

(9)  A career service employee accepting an exempt
position without a break in service, who is later not retained by
the appointing officer, unless discharged for cause under these
rules, shall be given preferential consideration as outlined in
Subsection R477-12-3(8).

(10)  The RIF'd individual shall request to receive
preferential consideration on any career service position for
which the individual applies, subject to DHRM verification.  In
order to receive preferential consideration on a career service
position, a RIF'd individual shall express a desire to receive it
on each position for which the candidate applies.

(11)  Prior to termination and in lieu of a RIF, management
may reassign an employee to a vacant career service position for
which the employee qualifies under Section R477-4-6.

R477-12-4.  Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).
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KEY:  administrative procedures, employees' rights,
grievances, retirement
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-17

67-19-18



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 190

R477.  Human Resource Management, Administration.
R477-14.  Substance Abuse and Drug-Free Workplace.
R477-14-1.  Rules Governing a Drug-Free Workplace.

(1)  This rule implements the federal Drug-Free Workplace
Act of 1988, Omnibus Transportational Employee Testing Act
of 1991, 49 USC 2505; 49 USC 2701; and 49 USC 3102, and
Section 67-19-36 authorizing drug and alcohol testing, in order
to:

(a)  Provide a safe and productive work environment that
is free from the effects of unlawful use, distribution, dispensing,
manufacture, and possession of controlled substances or alcohol
use during work hours.  See the Federal Controlled Substance
Act, 41 USC 701.

(b)  Identify, correct and remove the effects of drug and
alcohol abuse on job performance.

(c)  Assure the protection and safety of employees and the
public.

(2)  State employees may not unlawfully manufacture,
dispense, possess, distribute or use any controlled substance or
alcohol during working hours, on state property, or while
operating a state vehicle at any time, or other vehicle while on
duty except where legally permissible.

(a)  Employees shall follow Subsection R477-14-1(2)
outside of work if any violations directly affect the eligibility of
state agencies to receive federal grants or to qualify for federal
contracts of $25,000 or more.

(3)  All drug or alcohol testing shall be done in compliance
with applicable federal and state regulations and policies.

(4)  All drug or alcohol testing shall be conducted by a
federally certified or licensed physician or clinic, or testing
service approved by DHRM.

(5)  Drug or alcohol tests with positive results or a possible
false positive result shall require a confirmation test.

(6)  Employees are subject to one or more of the following
drug or alcohol tests:

(a)  reasonable suspicion;
(b)  critical incident;
(c)  post accident;
(d)  return to duty; and
(e)  follow up.
(7)  Final applicants for highly sensitive positions, or

employees who are final candidates for, are transferred to, or are
assigned the duties of a highly sensitive position are subject to
preemployment drug testing at agency discretion except as
required by law.

(8)  Employees in highly sensitive positions, as designated
by DHRM, are subject to random drug or alcohol testing
without justification of reasonable suspicion or critical incident.
Except when required by federal regulation or state policy,
random drug or alcohol testing of employees in highly sensitive
positions shall be conducted at the discretion of the employing
agency.

(9)  This rule incorporates by reference the requirements of
49 CFR 40.87 (2003).

(10)  The State of Utah will use a blood alcohol
concentration level of .08 as the cut off for a positive alcohol
test except where designated otherwise by federal regulations.

(11)  Agencies with employees in federally regulated
positions shall administer testing and prohibition requirements
and conduct training on these requirements as outlined in the
current federal regulation and the DHRM Drug and Alcohol
Testing Manual.

(12)  Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the
applicable federal cut off level, when tested before, during, or
immediately after performing highly sensitive functions, must be
removed from performing highly sensitive duties for 8 hours, or
until another test is administered and the result is less than the
applicable federal cut off level.

(13)  Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the
applicable federal cut off level when tested before, during or
after performing highly sensitive duties, are subject to corrective
action or discipline.

(14) Management may take disciplinary action if:
(a)  there is a positive confirmation test for controlled

substances;
(b)  results of a confirmation test for alcohol meet or

exceed the established alcohol concentration cutoff level;
(c)  management determines an employee is unable to

perform assigned job tasks, even when the results of a
confirmation test for alcohol shows less than the established
alcohol concentration cutoff level.

(15)  The agency human resource field office or authorized
official shall keep a separate, private record of drug or alcohol
test results.  The employee's official personnel file shall only
contain a document making reference to the existence of the
drug or alcohol test record.

R477-14-2.  Management Action.
(1)  Under Rules R477-10, R477-11 and Section R477-14-

2, supervisors and managers who receive notice of a workplace
violation of these rules shall take immediate action.

(2)  Management may take disciplinary action which may
include dismissal.

(3)  An employee who refuses to submit to drug or alcohol
testing may be subject to disciplinary action which may include
dismissal. See Section 67-19-33.

(4)  An employee who substitutes, adulterates, or otherwise
tampers with a drug or alcohol testing sample, or attempts to do
so, is subject to disciplinary action which may include dismissal.

(5)  Management may also take disciplinary action against
employees who manufacture, dispense, possess, use, sell or
distribute controlled substances or use alcohol, per Rule R477-
11, under the following conditions:

(a)  if the employee's action directly affects the eligibility
of the agency to receive grants or contracts in excess of
$25,000.00;

(b)  if the employee's action puts employees, clients,
customers, patients or co-workers at physical risk.

(6)  An employee who has a confirmed positive test for use
of a controlled substance or alcohol in violation of these rules
may be required to participate, at the employee's expense, in a
rehabilitation program, under Subsection 67-19-38(3).  If this is
required, the following shall apply:

(a)  An employee participating in a rehabilitation program
shall be granted accrued leave or leave without pay for inpatient
treatment.

(b)  The employee must sign a release to allow the
transmittal of verbal or written compliance reports between the
state agency and the inpatient or outpatient rehabilitation
program provider.

(c)  All communication shall be classified as private in
accordance with Section 63G-2-3.

(d)  An employee may be required to continue participation
in an outpatient rehabilitation program prescribed by a licensed
practitioner on the employee's own time and expense.

(e)  An employee, upon successful completion of a
rehabilitation program shall be reinstated to work in the
previously held position, or a position with a comparable or
lower salary range.

(7)  An employee who fails to complete the prescribed
treatment without a valid reason shall be subject to disciplinary
action.

(8)  An employee who has a confirmed positive test for use
of a controlled substance or alcohol is subject to follow up
testing.

(9)  An employee who is convicted for a violation
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occurring in the workplace, under federal or state criminal
statute which regulates manufacturing, distributing, dispensing,
possessing, selling or using a controlled substance, shall notify
the agency head of the conviction no later than five calendar
days after the conviction.

(a)  The agency head shall notify the federal grantor or
agency for which a contract is being performed within ten
calendar days of receiving notice from:

(i)  the judicial system;
(ii)  other sources;
(iii)  an employee performing work under the grant or

contract who has been convicted of a controlled substance
violation in the workplace.

R477-14-4.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  personnel management, drug/alcohol education, drug
abuse, discipline of employees
July 1, 2009 67-19-6
Notice of Continuation December 6, 2006 67-19-18

67-19-34
63G-2-3
67-19-38
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R477.  Human Resource Management, Administration.
R477-15.  Workplace Harassment Policy and Procedure.
R477-15-1.  Purpose.

It is the State of Utah's policy to provide all employees a
working environment that is free from discrimination and
harassment based on race, religion, national origin, color,
gender, age, disability, or protected activity under state and
federal law.

R477-15-2.  Policy.
(1)  Workplace harassment includes the following

subtypes:
(a)  conduct in violation of Section R477-15-1 that is

unwelcome, pervasive, demeaning, ridiculing, derisive, or
coercive, and results in a hostile, offensive, or intimidating work
environment;

(b)  conduct in violation of Section R477-15-1 that results
in a tangible employment action against the harassed employee.

(2)  An employee may be subject to discipline for
workplace harassment, even if:

(a)  the harassment is not sufficiently severe to warrant a
finding of unlawful harassment, or

(b)  the harassment occurs outside of scheduled work time
or work location.

(3)  Once a complaint has been filed, the accused may not
communicate with the complainant regarding allegations of
harassment.

R477-15-3.  Retaliation.
(1)  No person may retaliate against any employee who

opposes a practice forbidden under this policy, or has filed a
charge, testified, assisted or participated in any manner in an
investigation, proceeding or hearing under this policy, or is
otherwise engaged in protected activity.

R477-15-4.  Complaint Procedure.
Management shall permit individuals affected by workplace

harassment to file complaints and engage in an administrative
process free from bias, collusion, intimidation or retaliation.
Complainants shall be provided a reasonable amount of work
time to prepare for and participate in internal complaint
processes.

(1)  Individuals who feel they are being subjected to
workplace harassment should do the following:

(a)  document the occurrence;
(b)  continue to report to work; and
(c)  identify a witness, if applicable.
(2) An employee may file an oral or written complaint of

workplace harassment with their immediate supervisor, any
other supervisor within their direct chain of command, or the
Department of Human Resource Management, including the
agency human resource field office.

(a)  Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b)  Complaints may be made through either oral or written
notification and shall be handled in compliance with
confidentiality guidelines.

(c)  Any supervisor who has knowledge of workplace
harassment shall take immediate, appropriate action and
document the action.

(3)  All complaints of workplace harassment shall be acted
upon following receipt of the complaint.

(4)  If an immediate investigation by agency management
is deemed unwarranted, the complainant shall be notified.

R477-15-5.  Investigative Procedure.
(1)  Preliminary reviews and formal investigations shall be

conducted by qualified individuals based on DHRM standards
and business practices.

(2)  Results of Investigation
(a)  If the investigation finds the allegations to be

sustained, agency management shall take appropriate action
under Rule R477-11.

(b)  If an investigation reveals evidence of criminal conduct
in workplace harassment allegations, the agency head or
Executive Director, DHRM, may refer the matter to
theappropriate law enforcement agency.

(c)  At the conclusion of the investigation, the findings
shall be documented and the appropriate parties notified.

R477-15-6.  Records.
(1)  A separate confidential file of all workplace

harassment complaints shall be maintained and stored in the
agency human resource field office, or in the possession of an
authorized official.

(a)  Removal or disposal of these files shall only be done
with the approval of the agency head or Executive Director,
DHRM.

(b)  Files shall be retained in accordance with the retention
schedule after the active case ends.

(c)  All information contained in the complaint file shall be
classified as protected under Section 63G-2-305.

(d)  Information contained in the workplace harassment file
shall only be released by the agency head or Executive Director,
DHRM, when required by law.

(2)  Supervisors may not keep separate files related to
complaints of workplace harassment.

(3)  Participants in any workplace harassment proceeding
shall treat all information pertaining to the case as confidential.

R477-15-7.  Training.
(1)  Agencies shall comply with the Workplace Harassment

Prevention Training Standards established by DHRM.  As a
minimum, these shall contain:

(a)  course curriculum standards;
(b)  training presentation requirements;
(c)  trainer qualifications; and
(d)  training records management criteria.

KEY:  administrative procedures, hostile work environment
July 1, 2009 67-19-6
Notice of Continuation June 9, 2007 67-19-18

63G-2-3
Governor's Executive Order on Prohibiting Unlawful

Harassment, December 13, 2006
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R495.  Human Services, Administration.
R495-882.  Termination of Parental Rights.
R495-882-1.  Authority and Purpose.

1.  The Office of Recovery Services is authorized to adopt,
amend, and enforce rules as necessary by Section 62A-11-107.

2.  The purpose of this rule is to provide information about
child support obligations and child support arrears when a child
is placed in the care/custody of the state or with an individual
other than the parent for at least 30 days.

R495-882-2.  Arrears Obligation for Children in Care.
In accordance with Sections 62A-1-117 and 78A-6-1106,

child support is assigned to the state when a child is placed in
the care/custody of the state or with an individual other than the
parent for at least 30 days.  The juvenile court shall also order
the parents or any other obligated person to pay child support to
the Office of Recovery Services (ORS) while the child is in a
placement.  If parental rights are terminated, and if any child
support payable to the state has accrued prior to the termination
of parental rights, the parent shall be responsible for paying this
amount to the state in accordance with Section 78A-6-513.
ORS will attempt to collect all past due support that accrued
prior to the termination of parental rights for children who were
in the care or custody of the state.

KEY:  state custody, parental rights
October 8, 2008 62A-1-117
Notice of Continuation June 15, 2009 62A-11-107

78A-6-513
78A-6-1106
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R527.  Human Services, Recovery Services.
R527-40.  Retained Support.
R527-40-1.  Authority and Purpose.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
Section 62A-1-111.  The Office of Recovery Services is
authorized to adopt, amend, and enforce rules as necessary by
Section 62A-11-107.

2.  The purpose of this rule is to define "retained support"
in regards to a child support case, and to provide details as to
how the amount owed is calculated once a retained support case
has been opened for an obligee who has retained payments that
were assigned to the state.

R527-40-2.  Retained Support.
1.  The term Retained Support refers to a situation in which

an obligee who has assigned support rights to the state has
received child support but failed to forward the payment(s) to
ORS.

2.  The agent will refer the case to the appropriate child
support team with the evidence to support the referral.

3.  In computing the amount owed, the obligee will be
given credit for the $50 pass-through payment for any months
prior to March, 1997, in which support was retained by the
client.  For example, if the obligee received and kept a support
payment of $200 in February, 1997, the referral will be made as
a $150 debt.  For support payments retained on or after March
1, 1997, no credit shall be given because there will be no pass-
through payments for support payments made after February 28,
1997.

KEY:  child support
June 15, 2009 62A-1-111
Notice of Continuation January 6, 2005 62A-11-107

62A-11-304.1
62A-11-307.1(3)
62A-11-307.2(3)



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 195

R527.  Human Services, Recovery Services.
R527-201.  Medical Support Services.
R527-201-1.  Authority and Purpose.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
Section 62A-1-111 and 62A-11-107.

2.  The purpose of this rule is to specify the responsibilities
and procedures for the Office of Recovery Services/Child
Support Services for providing medical support services.

R527-201-2.  Federal Requirements.
The Office of Recovery Services/Child Support Services,

(ORS/CSS), adopts the federal regulations as published in 45
CFR 303.30, 303.31, and 303.32 (2008) which are incorporated
by reference in this rule.

R527-201-3.  Definitions.
1.  Accessibility:  Insurance is considered accessible to the

child if non-emergency services covered by the health plan are
available to the child within 90 minutes or 90 miles of the
child's primary residence.

2.  National Medical Support Notice (NMSN) is the
federally approved form that ORS/CSS shall use, when
appropriate, to notify an employer to enroll dependent children
in an employment-related group health insurance plan in
accordance with a child support order.

3.  Cash Medical Support: An obligation to equally share
all reasonable and necessary medical and dental expenses of
children.

R527-201-4.  Limitation of Services.
ORS/CSS shall not:
1.  pursue establishment of specific amounts for ongoing

medical support,
2.  initiate an action to obtain a judgment for uninsured

medical expenses, or
3.  collect and disburse premium payments to insurance

companies.

R527-201-5.  Conditions Under Which Non-IV-A Medicaid
Recipients May Decline Support Services.

ORS/CSS shall provide child and spousal support services;
however, a Non-IV-A Medicaid recipient may decline child and
spousal support services if paternity is not an issue and there is
an order for the non-custodial parent to provide medical support.

R527-201-6.  Securing a Medical Support Provision in the
Support Order.

1.  Notice to potentially obligated parents:  The notice to
potentially obligated parents shall include a provision that an
administrative or judicial proceeding will occur to:

a.  order either parent to purchase and maintain appropriate
medical insurance for the children, and

b.  order both parents to pay cash medical support.
This notification shall be provided when either of the

following conditions is met:
a.  the state initiates an action to establish a final support

order or to adjust an existing child support order; or
b.  the state joins a divorce or modification action initiated

by either the custodial or the non-custodial parent.
2.  If a judicial support order does not include a medical

support provision, ORS/CSS shall commence judicial action to
modify the order to include a medical support provision.

R527-201-7.  Reasonable Cost of Insurance Premiums.
Employment-related or other group coverage that does not

exceed 5% of the obligated parent's monthly gross income is
generally considered reasonable in cost.  However, an employer
may not withhold more than the lesser of the amount allowed

under the Consumer Credit Protection Act, the amount allowed
by the state of the employee's principal place of employment, or
the amount allowed for health insurance premiums by the child
support order.  If the combined child support and medical
support obligations exceed the allowable deduction amount, the
employer shall withhold according to the law, if any, of the state
of the employee's principal place of employment requiring
prioritization between child support and medical support.  If the
employee's principal place of employment is in Utah, the
employer shall deduct current child support before deducting
amounts for health insurance coverage.  If the amount necessary
to cover the health insurance premiums cannot be deducted due
to prioritization or limitations on withholding, the employer
shall notify ORS/CSS.

R527-201-8.  Credit for Premium Payments and Effect of
Changes to the Premium Amount Subsequent to the Order.

1.  If the order or underlying worksheet gives credit of a
specific amount for the children's portion of the premium and
the amount of the premium decreases, ORS/CSS may reduce the
amount of the credit without seeking a modification of the
order.

2.  If the order or underlying worksheet does not mention
a specific credit for insurance premiums, ORS/CSS shall give
credit for the child(ren)'s portion of the insurance premium
when the obligated parent provides the necessary verification
coverage.

3.  ORS/CSS shall notify both parents in writing whenever
the credit is changed.

R527-201-9.  Enforcement of Obligation to Maintain
Medical and Dental Insurance.

1.  In Non-IV-A cases and in IV-A Medicaid cases,
appropriate steps shall be taken to ensure compliance with
orders which require the obligated parent to maintain insurance.
Obligated parents shall demonstrate compliance by providing
ORS/CSS with policy numbers and the insurance provider name
for the dependent children for whom the medical support is
ordered.

2.  In Non-IV-A cases and in IV-A Medicaid cases, if an
obligated parent has been ordered to maintain insurance and
insurance is accessible and available at a reasonable cost,
ORS/CSS shall use the NMSN to transfer notice of the
insurance provision to the obligated parent's employer unless
ORS/CSS is notified pursuant to Section 62A-11-326.1 that the
children are already enrolled in an insurance plan in accordance
with the order.

3.  When appropriate, ORS/CSS shall send the NMSN to
the obligated parent's employer within two business days after
the name of the obligated parent has been entered into the
registry of the State Directory of New Hires, matched with
ORS/CSS records, and reported to ORS/CSS in accordance with
Subsection 35A-7-105(2).

4.  The employer shall transfer the NMSN to the
appropriate group health plan for which the children are eligible
within twenty business days of the date of the NMSN if all of
the following criteria are met:

a.  the obligated parent is still employed by the employer;
b.  the employer maintains or contributes to plans

providing dependent or family health coverage;
c.  the obligated parent is eligible for the coverage available

through the employer; and
d.  state or federal withholding limitations, prioritization,

or both, do not prevent withholding the amount required to
obtain coverage.

5.  If more than one coverage option is available under a
group insurance plan and the obligated parent is not already
enrolled, ORS/CSS in consultation with the custodial parent
may select the least expensive option if the option complies with
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the child support order and benefits the children.  The insurer
shall enroll the children in the plan's default option or least
expensive option in accordance with Subsection 62A-11-
326.2(1)(b) unless another option is specified by ORS/CSS.

6.  The employer shall determine if the necessary employee
contributions for the insurance coverage are available.  If the
amounts necessary are available, the employer shall begin
withholding when appropriate and remit directly to the plan.

7.  In accordance with Subsections 62A-11-326.1(2) and
(3), the obligated parent may contest withholding insurance
premiums based on a mistake of fact.  The employer shall
continue withholding under the NMSN until notified by
ORS/CSS to terminate withholding insurance premiums.

8.  If a parent successfully contests the action to enroll the
children in a group health plan based on a mistake of fact,
ORS/CSS shall notify the employer to discontinue enrollment
and withholding insurance premiums for the children.

9.  In accordance with Subsection 62A-11-406(9), the
employer shall promptly notify ORS/CSS when the obligated
parent's employment is terminated.

10.  ORS/CSS shall promptly notify the employer when a
current order for medical support is no longer in effect for which
ORS/CSS is responsible.

R527-201-10.  Obligated Parent Receiving Medicaid.
In an unestablished paternity case, if the father's income

was taken into consideration when determining the household's
eligibility for Medicaid, ORS/CSS shall not enforce payment of
medical expenses regardless of the medical support provisions
in the order, but shall enforce the health insurance provision.

KEY:  child support, health insurance, Medicaid
June 9, 2009 62A-1-111
Notice of Continuation January 16, 2007 62A-11-103(2)

62A-11-107
62A-11-326

62A-11-326.1
62A-11-326.2
62A-11-326.3

62A-11-406(9)
63G-4-102 et seq.

78B-12-102(6)
78B-12-212

35A-7-105(2)
45 CFR 303.30
45 CFR 303.31
45 CFR 303.32
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R527.  Human Services, Recovery Services.
R527-275.  Passport Release.
R527-275-1.  Purpose and Authority.

1.  The Office of Recovery Services is authorized to create
rules necessary for the provision of social services by Section
62A-11-107.

2.  The purpose of this rule is to specify the procedures for
the office to release an obligor's passport after it has been denied
for failure to pay child support.

R527-275-2.  Federal Requirements.
The Office of Recovery Services/Child Support Services

(ORS/CSS) adopts the federal regulations as published in 22
CFR 51.60, 51.70, 51.71(1), 51.72, 51.73, and 51.74 April 1,
2008 ed., which are incorporated by reference in this rule.

R527-275-3.  Passport Release Criteria.
1.  If the obligor applies for a new passport or to have a

previously-issued passport renewed and is notified that the
application has been denied for failure to pay child support, the
obligor must contact ORS/CSS to get the passport released.  The
passport will be released if the obligor pays all past-due child
support owing to the state IV-D Agency and/or obligee.

2.  If the obligor's employment requires a valid passport or
there are other extenuating circumstances that require the
obligor to maintain a valid passport, an exception may be
granted if:

a.  the case is IV-A - if the ORS or CSS Director approves
an exception to the payment-in-full requirement.

b.  the case is non-IV-A:
i.  if the ORS or CSS Director approves an exception to the

payment-in-full requirement; and,
ii.  if the child support is owed to the obligee, ORS/CSS is

able to obtain written approval from the obligee to release the
passport.

KEY:  child support, passport
June 9, 2009 18 U.S.C. 1073

22 CFR 51.60, 51.70, 51.71(1), 51.72, 51.73, 51.74
62A-11-107
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R527.  Human Services, Recovery Services.
R527-300.  Income Withholding.
R527-300-1.  Authority and Purpose.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
Sections 62A-1-111 and 62A-11-107.

2.  The purpose of this rule is to specify the responsibilities
and procedures for the Office of Recovery Services/Child
Support Services for income withholding.

R527-300-2.  Income Withholding.
1.  Income withholding is defined as withholding child

support from an obligor's income.  The payor of income
forwards the amount withheld to the Office of Recovery
Services/Child Support Services (ORS/CSS).

2.  Income withholding may be initiated in a IV-D case,
with concurrent notice to the obligor:

a.  in a case which has an order issued prior to October 13,
1990, which has not been modified since October 13, 1990,
even though the obligor is not delinquent as defined in Section
62A-11-401(5) or R527-300-2, if the obligor and the obligee
have signed a subsequent agreement which the obligor has failed
to meet; for example, while the order does not require payment
by a specific date, there is a written agreement that payment will
be made on the first day of each month, or

b.  in a case which has an order issued or modified after
October 13, 1990, which found a demonstration of good cause
or entered a written agreement that immediate income
withholding is not required, if the obligor and the obligee have
signed a subsequent agreement which the obligor has failed to
meet; for example, while the order does not require payment by
a specific date, there is a written agreement that payment will be
made on the first day of each month.

R527-300-3.  Determining Delinquency.
1.  If current support has been ordered but is not presently

in effect; for example, the children are 18 years old, the children
have been adopted, custody has changed, or the obligor is
paying current support to the obligee; delinquency has occurred
when the obligor has accrued a debt in an amount equal to or
greater than the previously ordered current support for one
month.

2.  If there was not a previous current support order but
there is a judgment for arrears, delinquency has occurred when
the obligor fails to pay as agreed, provided the judgment was for
at least one month's current support amount used to compute the
judgment for arrears.  If the judgment was by default and the
judgment amount was for at least one month's current support
amount used to compute the judgment, income withholding may
begin immediately upon entry of the judgment.

3.  A delinquency could be the result of an underpayment
for several months that totals at least one month's current
support.

4.  A delinquency can occur prior to the end of the month
if the obligor was ordered to pay on specific days of the month
and failed to do so.

R527-300-4.  Affidavit of Delinquency.
The Non-IV-A applicant prepares a month-by-month

computation of the support debt, which is referred to as a
statement of arrears.  The statement of arrears is part of the
application packet.  As part of the statement of arrears, the
applicant attests that the statement is true and accurate to the
best knowledge and belief of the applicant.  This signed
statement shall satisfy the verified statement requirement of
Section 62A-11-405.

R527-300-5.  Administrative Review.
1.  Section 62A-11-405(2)(b)(ii)(B) requires the obligor to

file a written request for review with the office within 15 days
to contest withholding.  This written request for review shall
state the obligor's basis for contesting the withholding.

2.  If an administrative review is conducted pursuant to
Section 62A-11-405(3), the notice of decision required may be
mailed or delivered to the obligor in the ordinary course of
business.

R527-300-6.  Income Subject To Withholding.
Section 62A-11-406 limits the total amount of the income

withheld for child support to the maximum permitted under
Section 303(b) of the Consumer Credit Protection Act as cited
in 15 U.S.C. Section 1673(b).  In general, income withholding
will be limited to withholding 50% of the obligor's disposable
income.  However, if 50% does not result in withholding
enough to cover the current support obligation, the office may
review an obligor's circumstances under the provisions of the
Consumer Credit Protection Act to determine whether a higher
percentage is permitted.

R527-300-7.  Arrears Payments.
If the obligor owes back child support, ORS/CSS will work

with the obligor in an effort to encourage timely payment of the
debt by the obligor.  If the obligor is unable to pay the debt in
full, the office may accept monthly payments towards the back
child support debt.  The minimum arrears payment will be based
on 10% of the current support obligation.  Exceptions to the
minimum arrears payment will be determined by the ORS or
CSS Director.

R527-300-8.  Modification of Withholding Amounts.
1. Once a Notice to Withhold Income for Child Support

has been sent to the obligor's payor of income, any changes to
the withholding amount will be made by sending the payor a
modified Notice to Withhold Income for Child Support.  The
obligor will be provided concurrent notice of any changes.

2.  If the obligor changes from one payor of income to
another payor of income, a new Notice to Withhold Income for
Child Support must be sent to the new payor in accordance with
ORS/CSS assessment procedures.

R527-300-9.  Income Withholding Termination.
1.  Income withholding should be terminated if:
a.  the obligor no longer has an obligation for current child

support, and no longer has a debt to Utah or another state on
whose behalf Utah is acting or to a Non-IV-A obligee on whose
behalf Utah is acting;

b.  the Non-IV-A obligee terminates the ORS/CSS case,
income withholding was administratively implemented and the
obligor no longer owes child support to Utah or other state on
whose behalf Utah is acting, and the obligee does not want
withholding to continue;

c.  the obligor successfully contests the withholding which
is currently in effect through the court or administrative review
process.  If income withholding was terminated based on a court
or administrative order and the obligor later becomes
delinquent, income withholding will be reinstated.

R527-300-10.  Contesting an Income Withholding Order
Issued by Another State.

The Obligor may contest the validity or enforcement of an
income-withholding order issued by another state in this state by
registering and filing a contest to that order in the appropriate
Utah court.

KEY:  child support, income, wages
June 30, 2009 62A-11-401
Notice of Continuation September 7, 2007 62A-11-404

62A-11-405
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62A-11-406
62A-11-413
62A-11-414
78B-11-506
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R527.  Human Services, Recovery Services.
R527-601.  Establishing or Modifying an Administrative
Award for Child Support.
R527-601-1.  Authority and Purpose.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
section 62A-1-111.  The Office of Recovery Services (ORS) is
authorized to adopt, amend, and enforce rules as necessary by
Section 62A-11-107.

2.  The purpose of this rule is to provide information as to
when ORS will use best available income, what is considered
best evidence available, and the procedures that must be taken
for best evidence available to be used when establishing or
modifying an administrative order.

R527-601-2.  Documentation of Income.
When complete documentation of current income as

required by Section 78B-12-203 is not available for both parents
in an administrative default, participation, or stipulation
proceeding, the office shall use the best evidence available to
determine the appropriate child support award, in accordance
with Section 78B-12-201.

R527-601-3.  Definition.
Best evidence available shall include the following: an

affidavit from a cooperating parent concerning the income of a
parent who is not cooperating in providing documentation of
his/her income; historical records including old tax returns, pay
stubs, employer statements, or Department of Workforce
Services records; market rate earned by persons with the same
occupation as reported by the Department of Workforce
Services; or the federal minimum wage.

R527-601-4.  Procedures.
Prior to using the best evidence available to establish or

modify an administrative order, the office shall mail a copy of
an affidavit describing the evidence to the last known address of
the uncooperative parent against whom the evidence is being
used.

KEY:  child support
June 15, 2009 62A-1-111
Notice of Continuation September 7, 2007 62A-11-107

78B-12-201
78B-12-203
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R539.  Human Services, Services for People with Disabilities.
R539-5.  Self-Administered Services.
R539-5-1.  Purpose.

(1)  The purpose of this rule is to establish procedures and
standards for Persons and their families receiving Self-
Administered Services.

R539-5-2.  Authority.
(1)  This rule establishes procedures and standards for Self-

Administered Services as required by Subsection 62A-5-103(8).

R539-5-3.  Definitions.
(1)  Terms used in this rule are defined in Section 62A-5-

101 and R539-1-2.
(2)  In addition:
(a)  "Direct Services" means services delivered by an

employee in the physical presence of the Person.
(b)  "Employee" means any individual hired to provide

services to a Person receiving Self-Administered Services.
(c)  "Fiscal Agent" means an individual or entity contracted

by the Division to perform fiscal, legal, and management duties.
(d)  "Grant" means a budget allocated by the Division to

the Person through which Self-Administered Services are
purchased.

(e)  "Grant Agreement" means a written agreement between
the Person and the Division that outlines requirements the
Person must follow while receiving Self-Administered Services.

(f)  "Self-Administered Services" means a structure for a
Person or Representative to administer Division paid services.
This program allows the Person to hire, train, and supervise
employees who will provide direct services from selected
services as outlined in the current State of Utah Home and
Community Based Services Waivers (Medicaid 1915C). Once
the Person is allocated a budget, a Grant is issued for the
purpose of purchasing specific services. Grant funds are only
disbursed to pay for actual services rendered. All payments are
made through a Fiscal Agent under contract with the Division.
Payments are not issued to the Person, but to and in the name of
the Employee.

R539-5-4.  Participant Requirements.
(1)  In addition to Division Rule, a Person receiving Self-

Administered Services must adhere to the terms of their Grant
Agreement.

(2)  If the Person does not meet the requirements in Rule
and the Grant Agreement, the Division may require the Person
to use a contracted Provider.

(3)  The Person shall ensure that each Employee completes
the requirements outlined in R539-5-5.

(4)  The Person shall provide the Fiscal Agent with the
following documents for each Employee hired to provide
services:

(a)  Original Form W-4;
(b)  Original Form I-9 (including supporting

documentation);
(c)  Copy of the signed Employment Agreement; and
(d)  Original signed Timesheets, verifying the time worked

is true and accurate.
(5)  The Person or Representative shall complete a Monthly

Summary of services for each month in which services are
rendered and submit it to the Support Coordinator by the 15th
of the month following the month of services.

(a)  If the Person does not provide this information to the
Division for a three month period, the fourth month's payment
shall be withheld until the monthly summaries are submitted.

(b)  If the Person submits all required monthly summaries
within the fourth month, payment will be reinstated.

(c)  If monthly summaries are not provided for the fifth
month, then at the sixth month, the Division will require the

Person to use a contracted Provider and not participate in Self-
Administered Services.

(6)  The Division may require the Person to use some form
of technical assistance, if needed (i.e. Behaviorist, Accountant,
Division Supervisor, etc.).  Technical assistance is available to
the Person, even if not required by the Division.

(7)  The Person's Representative shall notify the Support
Coordinator if any of the following occurs:

(a)  If the Person moves;
(b)  If the Person is in the hospital or nursing home; or
(c)  Death of the Person.

R539-5-5.  Employee Requirements.
(1)  All Employees hired by the Person must be 16 years of

age or older.  Employees under age 18 must have the Employee
Agreement co-signed by their parent/Guardian.

(2)  Parents, Guardians, or step-parents shall not be paid to
provide services to the Person, nor shall an individual be paid
to provide services to a spouse with the exception that spouses
who were approved by the Division to provide reimbursed
support for a Person in a non-Medicaid funded program prior to
May 17, 2005 may continue to be reimbursed.  This exception
is only valid for support of the current spouse receiving
Division services and shall not be allowed by the Division in the
event that the spouses divorce or if one spouse dies.  A spouse
who is approved by the Division to provide support under this
provision is limited to a maximum of $15,000 during the State
Fiscal year, which begins on July 1st and ends the following
year on June 30th.

(3)  Employees must complete the following prior to
working with the Person and receiving payment from the Fiscal
Agent:

(a)  Complete and sign Form W-4;
(b)  Complete and sign Form I-9 (including supporting

documentation);
(c)  Complete and sign the Employee Agreement Form;
(d)  Read and sign the Department and Division Code of

Conduct (Department Policy 05-03 and Division Directive
1.20); and

(e)  Review the approved and prohibited Behavior
Supports as identified in R539-3-10, the Support Book, and
other best practice sources recommended by the Division, if
applicable.  Behavior Supports shall not violate R495-876,
R512-202, Sections 62A-3-301 through 62A-3-321, and
Sections 62A-4a-402 through 62A-4-412 prohibiting abuse.

(f)  Review the Person's Support Book.
(g)  Complete any screenings and trainings necessary to

provide for the health and safety of the Person (i.e., training for
any specialized medical needs of the Person).

(h)  If applicable, be trained on the Person's Behavior
Support Plan.

(i)  Complete and sign the Application for Certification
Form.

R539-5-6.  Incident Reports.
(1)  The Person or Representative shall notify the Division

by phone, email, or fax of any reportable incident that occurs
while the Person is in the care of an Employee, within 24 hours
of the occurrence.

(2)  Within five business days of the occurrence of an
incident, the Person or Representative shall complete a Form 1-
8, Incident Report, and file it with the Division.

(3)  The following incidents require the filing of a report:
(a)  Actual and suspected incidents of abuse, neglect,

exploitation, or maltreatment per the DHS/DSPD Code of
Conduct and Sections 62-A-3-301 through 321 for adults and
Sections 62-4a-401 through 412 for children;

(b)  Drug or alcohol abuse;
(c)  Medication overdoses or errors reasonably requiring
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medical intervention;
(d)  Missing Person;
(e) Evidence of seizure in a Person with no seizure

diagnosis;
(f) Significant property destruction (Damage totaling

$500.00 or more is considered significant);
(g) Physical injury reasonably requiring a medical

intervention;
(h)  Law enforcement involvement;
(i)  Use of mechanical restraints, time-out rooms or highly

noxious stimuli that is not outlined in the Behavior Support
Plan, as defined in R539-4; or

(j) Any other instances the Person or Representative
determines should be reported.

(4) After receiving an incident report, the Support
Coordinator shall review the report and determine if further
review is warranted.

R539-5-7.  Service Delivery Methods.
(1)  Persons authorized to receive Self-Administered

Services may also receive services through a Provider Agency
in order to obtain the array of services that best meet the
Person's needs.

R539-5-8.  Limitation.
(1)  The amount allowed for direct services (all self-

administered services are allowed other than Fiscal
Management) is limited to no more than $50,000 for each fiscal
year.  If a Self-Administered Services program exceeds this
amount the method of service delivery must change to either a
contracted provider service delivery method or a combination of
Self-Administered Services and contracted provider service
delivery method.  If it is determined by the Division that a
contracted provider service delivery method is not possible, the
Division Director can grant a waiver to the cost limit for a Self-
Administered method of service delivery.

KEY:  disabilities, self administered services
June 29, 2009 62A-5-102

62A-5-103
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R547.  Human Services, Juvenile Justice Services.
R547-1.  Residential and Nonresidential, Nonsecure
Community Program Standards.
R547-1-1.  Authority.

Section 62A-1-111 authorizes the Department of Human
Services to adopt administrative rules.

R547-1-2.  Waiver Statement.
(1)  A residential or nonresidential alternative program

shall comply with all (relevant) requirements unless a waiver for
specific requirement(s) has been granted by the designated
certifying officer of Juvenile Justice Services with specific
approval of the Director of the Division.  The certifying officer
shall specify the particular requirement(s) to be waived, the
duration of the waiver, and the terms under which the waiver is
granted.

(2)  The Division will submit to the Board of Juvenile
Justice Services at least annually a listing with expiration dates
of programs receiving waivers.

(a)  Waiver of specific requirements shall be granted only
when the specific program or facility has documented that the
intent of the specific requirement(s) to be waived will be
satisfactorily achieved in a manner other than that prescribed by
the requirement(s).

(b)  The waiver shall contain provisions for a regular
review of the waiver.

(c)  When a program fails to comply with the waiver
specifications, the waiver shall be subject to immediate
cancellation.

R547-1-3.  Administration of Contracted Programs.
(1)  Administration  A residential or nonresidential

alternative program contracting with the Division of Juvenile
Justice Services, shall not accept a youth in custody without the
formal approval of the Division.

(2)  A residential or nonresidential alternative program
shall allow Juvenile Justice Services to inspect all aspects of the
program's functioning which impact on youth and to interview
any staff member of the program or any youth in care of the
program.

(3)  The residential or nonresidential alternative program
shall make any information which the facility is required to have
under these requirements and any information reasonably related
to assessment of compliance with these requirements available
to the Division of Juvenile Justice Services.

(4)  A privately-operated residential or nonresidential
alternative program shall have documents which fully identify
its ownership.  A corporation, partnership, individual
ownership, or association shall identify its officers and shall
have, where applicable, the charter, partnership agreement,
constitution; articles of association; and/or by-laws of the
corporation, partnership, individual ownership, or association.

(a)  Organizational structure of facility or program staff;
(b)  Job description of facility or program staff;
(c)  Names and positions of persons authorized to sign

agreements, contracts and submit official documentation to
Juvenile Justice Services;

(d)  Board structure and composition, with names and
addresses and terms of memberships;

(e)  Existing purchase of service agreements;
(f)  Insurance coverage, required by contract;
(g)  Appropriate licensure to provide contracted services to

include:  Letters of compliance with existing sanitation, health
and fire codes and reports of inspection and action taken;

(h)  Procedure for notifying interested parties of changes in
the facility's policy and programs;

(i)  A master list of all social services providers which the
facility uses; and

(j)  Financial and program audits and reviews.

(5)  A residential or nonresidential alternative program
accepting any youth who resides in another state shall comply
with the terms of the Interstate Compact on Juveniles, Section
55-12-100, and the Interstate Compact on the Placement of
Children, Section 62A-4a-701.

(6)  A residential or nonresidential alternative program
shall have a representative present at all judicial, educational or
administrative hearings which address the status of a youth in
care of the program, if requested by the division or the court.

(7)  A residential or nonresidential alternative program
shall ensure that all entries in records are legible.  All entries
shall be signed, or initialed, by the person making the entry.  All
entries shall be accompanied by the date on which the entry was
made.

(8)  A residential or nonresidential alternative program
shall have a governing body which is responsible for and has
authority over the policies and activities of the program.

(9)  The governing body shall have a set of by-laws or a
constitution which describes its duties, responsibilities and
authority.  As a minimum, the agency by-laws include for the
governing authority:

(a)  Memberships (types, qualifications, community
representation, rights, duties) as required by all applicable laws,
statutes and rules;

(b)  Size of the governing body;
(c)  Method of selection;
(d)  Terms of office;
(e)  Duties and responsibilities of officers;
(f)  Times authority will meet;
(g)  Committees;
(h)  Quorums;
(i)  Parliamentary procedures;
(j)  Recording of minutes;
(k)  Method of amending the by-laws;
(l)  Conflict of interest provisions; and
(m)  Specification of the relationship of the chief executive

to the governing body.
(10)  The governing authority of the agency shall hold

meetings as prescribed in the by-laws.
(11)  The governing body of the program shall be

responsible for ensuring the program's continual compliance and
conformity with the provisions of the program's charter.

(12)  The governing body of a residential or nonresidential
alternative program shall be responsible for ensuring the
program's continual compliance and conformity with the terms
of all leases, contracts or other legal agreements to which the
program is a party.

(13)  The governing body of a residential or nonresidential
alternative program shall be responsible for ensuring the
program's continual compliance and conformity with all relevant
laws and/or regulations, whether federal, state, local or
municipal, governing the operations of the program.

(14)  The governing body of a residential or nonresidential
alternative program shall designate a person to act as chief
administrative officer of the program to whom all staff shall be
responsible and shall delegate sufficient authority to such
person as to implement policy and procedure and to manage the
affairs of the program effectively.

(15)  The governing body of the residential or
nonresidential alternative program shall regularly evaluate the
performance of the chief administrative officer to ensure that
this officer's conduct of the program's business conforms with
the program's charter, all relevant laws and regulations, and
policies defined by the governing body.

(16)  The governing body of the residential or
nonresidential alternative program shall ensure that the program
is housed, maintained, staffed, and equipped in such a manner
as to implement the program effectively.

(17)  The governing body of the residential or
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nonresidential alternative program shall, in consultation with the
chief administrative officer, formulate and periodically review
and update written policies and procedures concerning:

(a)  The program policies, goals and current services;
(b)  Personnel practices and job descriptions;
(c)  Organizational chart which reflects the structure of

authority, responsibility and accountability;
(d)  Fiscal management; and
(e)  This written administrative manual must be available

to all staff as well as the general public and residents, if
requested, unless protected trade secrets would be revealed.

(18)  The governing body of the residential or
nonresidential alternative program shall ensure that the program
has written policies and procedures to carry out ongoing internal
evaluation of the services it offers and compiles a written report
of such evaluation annually.

(19)  The governing body of the program shall have access
to and use an organized system of information collection,
retrieval and review.  The agency shall participate in the
establishment of information needs and establish guidelines
regarding the security of all information about participants.

(20)  The governing body, in concert with the program
administrator, shall use the findings of evaluation studies in
decision-making and policy development.

(21)  The program director or designee of the residential or
nonresidential alternative program shall consult with Juvenile
Justice Services prior to making any substantial alteration in the
program provided by the facility and shall meet with
representatives of Juvenile Justice Services whenever required
to do so.

(22)  The program director or designee cooperates with
Juvenile Justice Services in evaluation of its operations in terms
of written goals and objectives, program effectiveness, cost
benefit analysis and statistical analysis of program data.

(23)  The governing body shall disclose all existing or
potential and contemplated conflicts of interest and must be
approved by the DHS/DJJS Director or designee.

(24)  The residential or nonresidential alternative program
shall have written minutes of all meetings of the governing body
of the program.

(25)  The program shall have a written policy which
ensures that it conforms to governmental statutes and
regulations relating to campaigning, lobbying, and political
practices.

(26)  A residential or nonresidential alternative program
shall identify, document and publicize its tax status with the
Internal Revenue Service.

(27)  A residential or nonresidential alternative program
shall have by-laws, approved by the governing authority, which
are filed with the appropriate local, state, and/or federal body.

(28)  The Chief Executive Officer of a residential or
nonresidential alternative program or a person designated by
that officer and authorized to act, as necessary, in place of that
officer shall be readily assessable to the staff of the program
and/or the authorized representatives of Juvenile Justice
Services.

(29)  A residential or nonresidential alternative program
shall have a written statement specifying its philosophy,
purposes, and program orientation and describing both short and
long-term goals.  The statement should identify the types of
services provided and the characteristics of the youth to be
served by the program.  The statement of purpose shall be
available to the public.

(30)  A residential or nonresidential alternative program
shall have a written program plan which describes the services
provided by the facility.  The statement shall include a
description of the facility's plan for the provision of services as
well as the assessment and evaluation procedures used in
treatment planning and delivery.  The plan shall make clear

which services are provided directly by the facility and which
will be provided in cooperation with community resources.  If
the facility administers several programs at different
geographical sites, appropriate resources shall be identified for
each site.  The program description shall be available to the
public on request with protected trade secrets deleted.

(31)  A residential and nonresidential alternative program
shall obtain the written informed consent of a youth, Juvenile
Justice Services Case Manager, and the youth's parent(s) or
guardian prior to involving the youth in any activity related to
fund raising and/or publicity for the program.

(32)  A residential and nonresidential alternative program
shall have written policies and procedures regarding the
photographing and audio or audio-visual recording of youth in
care.

(33)  The written consent of a youth and the youth's
parent(s) or guardian shall be obtained before the youth is
photographed or recorded for program publicity purposes.

(34)  All photographs and recordings shall be used in a
manner which respects the dignity and confidentiality of the
youth.

R547-1-4.  Administration of Publicly Operated Programs.
(1)  A publicly operated residential or nonresidential

alternative program shall have an advisory board which includes
representatives of the community in which the program is
located and representatives of the parents of the type of youth
served.

(2)  The members of the Advisory Board of a publicly
operated residential or nonresidential alternative program shall
be appointed for specific terms of office by the director of the
agency operating the program.

(3)  The Advisory Board of the publicly-operated
residential or nonresidential facility shall advise and assist the
Administrative Officer.

(a)  The Advisory Board shall have a set of by-laws which
describe its duties, responsibilities and authority.

(b)  The Advisory Board shall keep itself informed as to the
operational policies and practices of the regional facility.  The
Advisory Board has the right and responsibility to consider all
aspects of that facility's operations, and to make
recommendations to the Administrative Officer.  The Advisory
Board shall make at least:

(i)  Semi-annual visits to the residential or nonresidential
alternative program.

(ii)  The Advisory Board shall at least annually provide the
Administrative Officer with a report on the program.  This
report shall make recommendations for improving services
provided by the program.  The report shall be available to the
public.

(iii)  The Advisory Board of the publicly operated
residential or nonresidential alternative program shall inform the
Director in writing of any event or circumstance which the
majority of the Advisory Board believes warrants correction.

(iv)  In the event of serious unresolved disagreement
between the Administrative Officer and the Advisory Board, the
Advisory Board shall report to the Board of Juvenile Justice
Services outlining the nature of the disagreement.

(v)  A publicly residential or nonresidential alternative
program shall have documents which identify the statutory basis
for the existence of the program and the nature of the
authorization of the program under existing laws.  A publicly-
operated residential or nonresidential alternative program shall
have documents which identify the statutory basis of its
existence and the administrative framework of government
within which it operates.

R547-1-5.  Fiscal Management.
(1)  The residential or nonresidential alternative program
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shall demonstrate that it is financially sound and manages its
financial affairs prudently.  All funds disbursed by the facility
shall be expended in accordance with the program objectives as
specified by the governing body and contractual agreements.

(2)  The residential or nonresidential alternative program
shall have a system of accountability which shall state funds
allocated for each program function, funds spent for each, and
specific cost of each service provided.

(3)  The residential or nonresidential alternative program
shall prepare a written budget of anticipated revenues and
expenditures which is approved by the appropriate governing
authority and included as part of the written contract.

(4)  The program director shall participate in budget
reviews conducted by the governing board or parent
governmental agency.

(5)  The program director shall present a budget request
which is adequate to support the programs of the agency.

(6)  The agency shall have written policies which govern
revisions in the budget.

(7)  A residential or nonresidential alternative program
shall demonstrate fiscal accountability through regular recording
of all income, expenditures and the submission of an annual
independent audit.

(8)  The residential or nonresidential alternative program
shall prepare and distribute to its governing authority and
appropriate agencies and individuals the following documents,
at a minimum: income and expenditure statements, funding
source financial reports, and independent audit reports.

(9)  The residential or nonresidential alternative program
shall have written fiscal policies and procedures adopted by the
governing authority which include, at a minimum: internal
controls, petty cash, bonding, signature control on checks,
resident funds, and employee expense reimbursement.

(10)  The residential or nonresidential alternative program
shall have a written policy for inventory control of all property
and assets.

(11)  The residential or nonresidential alternative program
shall have a written policy for purchasing and requisitioning
supplies and equipment.

(12)  The residential or nonresidential alternative program
shall use a method which documents and authorizes wage
payment to employees and consultants.  Amount paid is
authorized by administrative officer; salary for administrative
officer is set and approved by Board of Directors and reviewed
annually.

(13)  A residential or nonresidential alternative program
shall not permit public funds to be paid or committed to be paid
to any corporation, firm, association, business or State agency
or representative in which any members of the governing body
of the program, the executive personnel of the program, or the
members of the immediate families of members of the governing
body or executive personnel have any direct or indirect financial
interest, or in which one of these persons serve as an officer or
employee, unless the services or goods involved are provided at
a competitive cost and under terms favorable to the program.
The program shall have a written disclosure of any financial
transaction with the program in which a member of the Board or
his/her immediate family is involved.

(a)  The program shall have a written policy to guard
against conflicts of interest which adversely affect the program;
this policy shall specifically state that no person connected with
the program will use his or her official position to secure
privileges or advantages for himself or herself.

(14)  A residential or nonresidential alternative program
shall ensure that all purchase of service agreements involving
professional services to youth in care are in writing and
available to Juvenile Justice Services.  The program shall abide
by all State and Federal regulations and laws related to the
governing of contracting bodies.  Purchase of service

agreements shall contain all terms and conditions required to
define the clients to be served, the services to be provided,
program budget, the procedures for payment, the payment plan,
and terms of agreement.

(15)  A residential or nonresidential alternative program
shall have copies of all leases into which the program has
entered.  These leases shall include the location of all property
involved, the monthly or annual rent, the ownership of the
property, the usable square footage and the terms of the lease.

(a)  If a member of the governing body of a residential or
nonresidential alternative program, any staff member of the
program or any member of the immediate family of either staff
member or member of the governing body of the program, has
any financial interest in any property rented by the program, the
program shall have a report detailing the nature and extent of
the financial interest and identifying the party or parties having
the interest.  A conflict of interest must be approved by
DHS/DJJS Director or designee.

(16)  A residential facility or nonresidential alternative
program which accepts payment of public funds, directly or
indirectly, shall maintain adequate bonding.  All persons
delegated the authority to sign checks or manage funds shall be
bonded at the program's expense.

(17)  A residential or nonresidential alternative program
shall carry adequate insurance covering fire and liability as
protection for youth in care and other insurance coverage as
required by Juvenile Justice Services, and other federal, state
and local statutes and regulations for contracts.  In addition, the
program shall have insurance which covers liability to third
parties or youth in care arising through the use of any vehicle,
whether owned or not owned by the program, used by any of the
program's staff or agents on the program's business.

(18)  Provision should be made for indemnifying, bonding
and insuring board members, trustees, officers, and employees
of the residential or nonresidential alternative program against
liability incurred while acting properly in behalf of the agency.

(19)  The insurance coverage of the program should be
examined annually to assure adequate coverage.

R547-1-6.  Personnel/Volunteers.
(1)  A residential or nonresidential alternative program

shall employ a sufficient number of qualified staff and delegate
sufficient authority to such staff to carry out the responsibilities
it undertakes and to adequately perform the following functions:

(a)  Administrative functions;
(b)  Fiscal functions;
(c)  Clerical functions;
(d)  Housekeeping, maintenance and food services

functions (if residential);
(e)  Direct youth service functions;
(f)  Supervisory functions;
(g)  Record keeping and reporting functions;
(h)  Social service functions; and
(i)  Ancillary service functions.
(2)  A residential or nonresidential alternative program

shall ensure that all staff members are properly certified and/or
licensed as legally required.

(3)  Each residential or nonresidential alternative program
as applicable will have or contract for a director of clinical
services who shall be properly certified or licensed and who
shall be responsible for approval of all treatment or service
plans.

(4)  A residential or nonresidential alternative program
employing any person who does not possess usual qualifications
for the position in which he/she is employed shall have a written
statement justifying reasons for employing this person.

(5)  A residential or nonresidential alternative program
shall have a description of all staff assignments.  This
description shall provide complete information on roles,
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functions, lines of authority, lines of responsibility and lines of
communication.  This description shall be provided to all staff
members as part of the orientation procedure and, on request, to
Juvenile Justice Services.

(6)  A residential or nonresidential alternative program
shall have a written description of personnel policies and
procedures.  This description shall be provided to all staff
members.

(7)  The agency personnel policies include, at a minimum:
(a)  Organization chart;
(b)  Employment practices and procedures, including in-

service training and staff development;
(c) A DHS code of conduct for all staff that defines

acceptable and nonacceptable conduct both on and off duty;
(d)  Job qualifications and job descriptions;
(e)  Grievance and appeal procedures;
(f) Employee evaluation;
(g)  Promotion;
(h)  Personnel records;
(i)  Benefits;
(j)  Holidays;
(k)  Leave;
(l)  Hours of work;
(m)  Salaries (or the base for determining salaries);
(n)  Disciplinary procedures;
(o)  Termination; and
(p)  Resignation.
(8)  The residential or nonresidential alternative program

shall have a written policy which outlines experience and
education substitutes if the agency permits such substitutions.

(9)  A residential or nonresidential alternative program
shall actively recruit, and, when possible, employ, qualified
personnel broadly representative of the racial and ethnic groups
it services.

(10)  The residential or nonresidential alternative program
shall have a policy which does not deliberately exclude
employment of ex-offenders but requires a criminal background
check be conducted, by the division, prior to hiring.

(11)  A residential or nonresidential alternative program
shall not hire, or continue to employ, any person whose health,
educational achievement, emotional or psychological make-up
impairs his/her ability to properly protect the health and safety
of the youth or is such that it would endanger the physical or
psychological well being of the youth.

(12)  The residential or nonresidential alternative program
shall require written personal and prior work references or
written telephone notes on such references prior to hiring and
criminal background checks conducted by the Division
consistent with its policy.

(13)  All residential or nonresidential alternative program
participants employed outside the program either full or part-
time shall comply with all legal and regulatory requirements.

(14)  A residential or nonresidential alternative program
shall have a written grievance procedure for employees which
has been approved by Juvenile Justice Services.

(15)  A residential or nonresidential alternative program
shall ensure that youth care staff have regularly scheduled hours
of work.  Work schedules shall be provided at least a week in
advance.

(16)  A residential or nonresidential alternative program
shall establish a written procedure, in accordance with
applicable laws, regarding the discipline, suspension, lay-off or
dismissal of its employees.

(17)  The residential or nonresidential alternative program
does not discriminate or exclude from employment women
working in boys' programs or men working in girls' programs.

(18)  The residential or nonresidential alternative program
shall have a personnel file for each employee which shall
contain:

(a)  The application for employment and/or resume;
(b)  Reference letters from former employer(s) and personal

references or phone notes on such references;
(c)  Any required medical examinations;
(d)  Applicable professional credentials/certification;
(e)  Periodic performance evaluations;
(f)  Personnel actions, other appropriate material, incident

reports and notes, commendations relating to the individual's
employment with the facility;

(g)  Wage and salary information; and
(h)  Employee's starting and termination dates.
(19)  The staff member shall have access to his/her file and

shall be allowed to add any written statement he/she wishes to
make to the file at any time.

(20)  A written procedure shall exist whereby the employee
can challenge information in his or her personnel file and have
it corrected or removed if it proves to be inaccurate.

(21)  Written policy and procedure shall ensure the
confidentiality of the personnel record by restricting its
availability only to the employee who is the subject of the
record, Juvenile Justice Services and other agency employees
who have a need for the record in the performance of their
duties.

(22)  Records shall be kept locked to insure confidentiality.
A residential or nonresidential alternative program shall not
release a personnel file without the employee's written
permission except under court order or to an authorized
representative of Juvenile Justice Services.

(23)  A residential or nonresidential alternative program
shall maintain the personnel file of an employee who has been
terminated for a period of five years.

(24)  A residential or nonresidential alternative program
shall have a comprehensive written staff plan for the orientation,
on-going training, development, supervision and evaluation of
all staff members.

(25)  A residential or nonresidential alternative program
shall ensure that each direct care staff member receives at least
25 hours of training within the first month of employment, and
an additional 25 hours of training within the first 12 months of
employment, and 30 hours of training activities during each
subsequent full year of employment.  Activities related to
supervision of the staff member's routine tasks shall not be
considered training activities for the purposes of this
requirement.

(26)  A residential or nonresidential alternative program
shall document that direct care staff members receive
appropriate training as specified in the DHS/DJJS contract.

(27)  Inexperienced direct care staff shall be accompanied
by experienced workers on initial tours of duty until such time
as these staff are able to safeguard the health and safety of youth
in care effectively.

(28)  A residential or nonresidential alternative program
shall ensure that a minimum of one evaluation/planning
conference per year for each staff is held, documented and
signed by the staff person and his/her immediate supervisor.
There must be an opportunity for the employee to express
agreement or disagreement with the evaluation in writing.  The
staff person shall be given a copy of the evaluation.

(29)  Within the probationary period after employment,
each new direct care or administrative employee shall have
his/her first evaluation/planning conference with his/her
supervisor for the purpose of evaluating performance and
developing an individual training plan.

(30)  The supervisor and the employee shall review
strengths and weaknesses, set time-limited performance goals,
devise training objectives to help meet the goal and establish a
strategy that will allow achievement of these goals and
objectives.

(31)  The program staff shall maintain membership and
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participate in professional associations and activities on the
local and national levels, where appropriate.

(32)  A residential or nonresidential alternative program
shall employ a staff of direct service workers sufficiently large
and sufficiently qualified to implement the individual service
plan of each youth in care with a minimum staffing ratio as
required by contract.

(33)  A residential or nonresidential alternative program
shall have the required staff to youth ratio at all times as
appropriate considering the time of day and the size and nature
of the program.

(34)  The staff pattern of the facility shall concentrate staff
when most participants are available to use facility resources
and meet staff gender contract requirements.

(35)  There shall be at least one staff person who is readily
available and responsive to resident needs on group home
premises twenty-four hours a day in residential programs.

(36)  A residential or nonresidential alternative program
shall establish procedures to assure adequate communications
among staff to provide continuity of services to youth.  This
system of communication shall include:

(a)  A regular review of individual and aggregate problems
of residents or clients including actions taken to resolve these
procedures;

(b)  Sharing of daily information noting unusual
circumstances and other information requiring continued action
by staff;

(c)  Written reports maintained of all accidents, personal
injuries and pertinent incidents related to implementation of
youth's individual service plans, including notification to parents
and Juvenile Justice case manager.

(37)  Any employee of a residential or nonresidential
alternative program working directly with youth in care shall
have access to information from the youth's case records that is
necessary for effective performance of the employee's assigned
tasks.

(38)  A residential or nonresidential alternative program
shall establish procedures which facilitate participation and
feedback by staff members in policy-making planning and
program development.

(39)  A residential or nonresidential alternative program
shall obtain professional services required for the
implementation of the individual service plan of a youth that is
not available from employees of the program.

(40)  The program shall ensure that a professional
providing a direct service to a youth in care communicates with
program staff as appropriate to the nature of the service.

(41)  A residential or nonresidential alternative program
shall have documentary evidence that all professionals providing
services to the program, whether working directly with youth in
care or providing consultation to employees of the program, are
appropriately qualified, certified and/or licensed as appropriate
to the nature of the service.

(42)  A residential or nonresidential alternative program
which utilizes volunteers on a regular basis, or utilizes
volunteers to work directly with a particular youth or group of
youth for an extended period of time, shall have a written plan
for using such volunteers.  This plan shall be given to all such
volunteers.  The plan shall indicate that all such volunteers shall:

(a)  Be directly supervised by a paid staff member;
(b)  Be oriented and trained in the philosophy of the

program, and the needs of youth in care, and methods of
meeting those needs; (There should be documentation of
completion of orientation.)

(c)  Be subject to character reference and criminal
background investigation checks similar to those performed for
employment applicants;

(d)  Be aware of any staff who have input into the service
plans for youth they are working with directly and be briefed on

any special needs or problems of these youth.
(43)  Volunteers shall be recruited from all cultural and

socio-economic segments of the community.
(44)  The residential or nonresidential alternative program

shall designate a staff member who serves as supervisor of
volunteer services for residents.

(45)  The residential or nonresidential alternative program
shall have a written policy specifying that volunteers perform
professional services only when certified or licensed to do so.

(46)  Written policy and procedure shall provide that the
program director curtails, postpones or discontinues the services
of a volunteer or volunteer organization when there are
substantial reasons for doing so.

(47)  The residential or nonresidential alternative program
administration shall provide against liability or tort claims in the
form of insurance, signed waivers or other legal provisions,
valid in the jurisdiction in which the program is located.

(48)  A residential or nonresidential alternative program
which accepts students for field placement shall have a written
policy on student placements.  Copies shall be provided to each
student and his/her school.  The policy shall include:

(a)  Statement of the purpose of a student's involvement
with the program and the student's role and responsibility; and

(b)  A description of required qualifications for students,
orientation and training procedures and supervision provided
while the student is placed at the program.

(49)  A residential or nonresidential alternative program
shall ensure that students meet all of the criteria established by
the program for student placement service.

(50)  A residential or nonresidential alternative program
shall ensure that students are supervised directly by an
appropriate paid staff member who will act as a liaison between
the program and the school making placements unless other
appropriate arrangements are made.

(51)  Where paraprofessionals are employed, the program
shall have written policies and procedures for their recruitment
and established career lines for their advancement in the
organization.  There are written guidelines for staff regarding
the supervision of paraprofessional personnel.

R547-1-7.  Admission Policies and Procedures.
(1)  A residential or nonresidential alternative program

shall have a written description of admissions policies and
criteria which shall include the following information:

(a)  Policies and procedures related to intake;
(b)  The age and sex of youth in care;
(c)  The needs, problems, situations or patterns best

addressed by the program;
(d)  Any other criteria for admission;
(e)  Criteria for discharge; and
(f)  Any preplacement requirements of the youth, the

parent(s) or guardian and/or the placing agency.
(2)  The written description of admissions policies and

criteria shall be provided to all placing agencies and shall be
available to the parent(s) of any youth referred for placement.

(3)  A residential or nonresidential alternative program
shall not refuse admission to any youth on the grounds of race,
religion or ethnic origin.

(4)  A residential or nonresidential alternative program
shall not admit more youth into care than the number specified
in their license.

(5)  A residential or nonresidential alternative program
shall not accept any youth for placement whose needs cannot be
adequately met by the program.

(A)  A residential facility shall not admit a youth on
emergency placement if the presence of the youth to be admitted
will be damaging to the on-going functioning of the group
and/or the youth already in care.

(6)  When refusing admission to a youth, a program shall
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provide a written statement of the reason for refusal of
admission to the referring agency.

(7)  A residential or nonresidential alternative program
shall ensure that the youth, his or her parent(s) or guardian, the
placing agency and others, as appropriate, are provided
reasonable opportunity to participate in the admission process
and decisions and that due consideration is given to their
concerns and feelings regarding the placement.  Where such
involvement of the youth's parent(s) or guardian is not possible,
or not desirable, the reasons for their exclusion shall be recorded
in the admission study.

(8)  A residential or nonresidential alternative program
shall make its admission process as short in duration as possible.

(9)  The program shall, when applicable, have policies and
procedures governing self-admission.  Such policies and
procedures shall include procedures for notification of parent(s)
or guardian.

(10)  A residential or nonresidential alternative program
with a sole source contract shall not consider any other youth for
care under that sole source contract.

(11)  A residential or nonresidential alternative program
shall accept a youth into care only when a current
comprehensive intake evaluation including social, health and
family history, and if appropriate, psychological and
developmental assessment has been completed, unless the
admission is an emergency.  This evaluation shall contain
evidence that a determination has been made that the child
cannot be maintained in a less restrictive (structured or highly
supervised) environment within the community.

(12)  A residential or nonresidential alternative program
shall, consistent with the youth's maturity and ability to
understand, make clear its expectations and requirements for
behavior, and provide the youth referred for placement with an
explanation of the program's criteria for successful participation
in and completion of the program.  Youth shall sign a Statement
of Understanding.

(13)  A residential or nonresidential alternative program
shall ensure that a written placement agreement is completed.
A copy of the placement agreement signed by all parties
involved in its formulation shall be kept in the youth's case
record and a copy shall be provided to each of the signing
parties.  The signing parties shall include:  the placing agency,
the residential or nonresidential program, the youth and the
parent(s) or guardian.

(14)  The placement agreement shall include by reference
or attachment at least the following:

(a)  The youth's and the parent(s) or guardian's expectations
regarding family contact and involvement; the nature and goals
of care; the religious orientations and practices of the youth; and
anticipated discharge date and plan;

(b)  A delineation of the respective roles and
responsibilities of all agencies and persons involved with the
youth and his/her family;

(c)  Authorization to care for the youth;
(d)  Authorization to obtain medical care for the youth;
(e)  Resident rights to include at a minimum family

contacts, religious services, mail, and telephone calls;
(f)  Arrangements as to the nature of agreed upon reports

and meetings involving the parent(s) or guardian and referral
agency; and

(g)  Provision for notification of parent(s) or guardian
and/or the placing agency in the event of unauthorized absences,
medical or dental problems and any significant events regarding
the youth.

(15)  Each youth in the care of a residential or
nonresidential alternative program shall be assigned a staff
person who carries out the function of an advocate staff in the
program.

(16)  A residential or nonresidential alternative program

shall ensure that each youth, upon placement, shall be asked if
she/he has any physical complaints.  If yes, appropriate
treatment shall be provided, the results including any treatment
provided shall be documented and kept in the youth's record.

(17)  A residential program shall assign a staff member,
preferably the youth's advocate staff, to orient the youth and
his/her parent(s) or guardian, if they are available, to
regulations, rules and expectations within the facility.

R547-1-8.  Service Planning and Child Management.
(1)  A residential or nonresidential alternative program

shall have a written description of the methods of child
management to be used at a program wide level.  This
description shall include:

(a)  Definition of appropriate and inappropriate behaviors;
(b)  Acceptable staff responses to inappropriate behaviors;

and
(c)  The description shall be provided to all program staff.
(2)  There shall be a clear written list of rules and

regulations governing conduct for youth in care of a residential
program.  These rules and regulations shall be posted in the
facility and made available to each staff member, each youth in
care, his/her parent(s) or guardian and placing agencies, as
appropriate.  Each participant should read, sign and date these
rules.

(3)  Where a language or literacy problem exists which can
lead to participant misunderstanding of agency rules and
regulations, assistance shall be provided to the participant either
by staff or by another qualified individual under the supervision
of a staff member.

(4)  In co-educational programs, male and female
participants shall have equal access to all agency programs and
activities.

(5)  Within 30 days of admitting a youth in care, a
residential or nonresidential alternative program shall conduct
a comprehensive assessment of the youth and, on the basis of
this assessment, shall develop a written, time-limited, goal-
oriented individual treatment plan for the youth.

(6)  The assessment shall be conducted by a treatment
team. this team shall include persons responsible for
implementing the service plan on a daily basis.  At least one
member of the team shall have an advanced degree in
psychology, psychiatry, child care work, social work or related
field and experience in providing direct services to youth and be
certified and licensed in that area or supervised by a licensed
worker.

(7)  The treatment team shall assess the needs and strengths
of the child in the following areas:

(a)  Health care;
(b)  Education;
(c)  Personal/social development;
(d)  Family relationships;
(e)  Vocational training;
(f)  Recreation; and
(g)  Life skills development; and
(h)  Risk level and criminogenic needs.
(8)  All means used in this assessment shall be appropriate

considering the youth's age, cultural background and dominant
language or mode of communication.

(9)  A residential or nonresidential alternative program
shall provide an opportunity for the following persons to
participate in the planning process:

(a)  The youth, unless contraindicated;
(b)  His/her parent(s) or guardian, unless contraindicated;
(c)  Representative(s) of the placing agency;
(d)  School personnel;
(e)  Other persons significant in the youth's life; and
(f)  When any of the above persons do not participate in the

planning, the program shall have a written statement
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documenting its efforts to involve the person(s).  When the
involvement of parent(s) or guardian or youth is contraindicated,
the reasons for the contradiction shall be documented.

(10)  A residential or nonresidential alternative program
shall have a written treatment plan.  Any significant change in
this plan shall be submitted to Juvenile Justice Services, the
youth, parents or guardian, and/or other involved agencies for
review prior to implementation.  The written plan shall include
the following:

(a)  The name, position and qualifications of the person
who has overall responsibility for the treatment program;

(b)  Staff responsibility for planning and implementation of
the treatment methods;

(c)  Staff competencies and qualifications;
(d)  The measurable goals to address behaviors or

conditions for which methods are to be used;
(e)  Restrictions on the use of coercive techniques to evoke

an emotional response;
(f)  Assessment procedures for ensuring the appropriateness

of the treatment for each youth;
(g)  Policies and procedures on involving and obtaining

consent from the youth and parent(s) or guardian;
(h)  Requirements, where appropriate, for medical

examination of a youth prior to implementation of the treatment
on a regular basis;

(i)  Provisions for on-going monitoring and documentation;
(j)  Provisions for regular and thorough review and analysis

of the treatment data, the individualized treatment goals;
(k)  Provisions for making appropriate adjustments in the

treatment goals;
(l)  Policies and procedures encouraging termination of the

treatment goals at the earliest opportunity in the event of
achievement of goals, or when the procedures are proving to be
ineffective or detrimental for a particular youth; and

(m)  Goals and preliminary plans for discharge and after
care.

(11)  The completed treatment plan shall be signed by the
certified or licensed worker of the program; a representative of
the child placing agency; the youth, if indicated, and the youth's
parent(s) or guardian unless clearly not feasible.

(12)  A residential or nonresidential alternative program
shall review each treatment plan at least every six months or as
specified in the DHS/DJJS contract and shall evaluate the degree
to which the goals have been achieved.  The treatment plan shall
be revised as appropriate to the needs of the youth.

(13)  Participant progress shall be reviewed at least
monthly, either through staff meetings or by individual staff; the
outcome of each review is documented.

(14)  If a participant remains in a residential or
nonresidential alternative program for six months, a written
report shall be submitted by his/her case manager to the assistant
program director and the committing authority stating the
justification for keeping the juvenile in the program.

(15)  Agreed upon progress reports shall be made available
to the parent or legal guardian of each participant and to the
referring agency.

(16)  A residential or nonresidential facility shall have a
statement describing the manner in which youth are arranged
into groups within the facility and demonstrating that this
manner of arranging youth into groups effectively addresses the
needs of youth in care.

(17)  A residential or nonresidential alternative program
shall have written, comprehensive policies and procedures
regarding discipline and control, which shall be explained to all
youth, families, and staff and placing agencies.  These policies
shall include positive responses to appropriate behavior.

(18)  A residential or nonresidential alternative program
shall prohibit all cruel and unusual punishments including the
following:

(a)  Punishments including any type of physical hitting or
any type of physical punishment inflicted in any manner upon
the body;

(b)  Physical exercises such as running laps or any
performing of push-ups, when used solely as a means of
punishment, except in accordance with a youth's treatment plan
when such activities are approved by a physician and carefully
supervised by the facility administration;

(c)  Requiring or forcing the youth to take an
uncomfortable position, such as squatting or bending, or
requiring or forcing the youth to repeat physical movements
when used solely as a means of punishment;

(d)  Group punishments for misbehaviors of individuals
except in accordance with the program's written policy;

(e)  Punishment which subjects the youth to verbal abuse,
ridicule or humiliation;

(f)  Excessive denial of on-going program services or
denial of any essential program service solely for disciplinary
purposes;

(g)  Withholding of any food included in the daily dietary
requirements;

(h)  Denial of visiting or communication privileges with
family solely as a means of punishment;

(i)  Denial of sufficient sleep;
(j)  Requiring the youth to remain silent;
(k)  Denial of shelter, clothing or bedding;
(l)  Withholding of emotional response or stimulation;
(m)  Chemical, mechanical or excessive physical restraint;
(n)  Exclusion of the youth from entry to the residence; and
(o)  Assignment of unduly physically strenuous or harsh

work.
(19)  Youth in care of a residential or nonresidential

alternative program shall not punish other residents except as
part of an organized therapeutic self-government program that
is conducted in accordance with written policy and is supervised
directly by staff.

(20)  A residential or nonresidential alternative program
shall ensure that all direct service staff members are trained in
crisis behavior management and the appropriate use of verbal
and physical restraint intervention methods.

(21)  A residential or nonresidential alternative program
shall not use any form of restraint other than those included in
the approved crisis intervention and behavior management
program identified by the resident and nonresident program.

(22)  All cases of physical force or restraint shall be
reported in writing, dated and signed by the staff person
reporting the incident; the report shall be placed in the
participant's case record and reviewed by supervisory and higher
authority per DHS/DJJS Policy and Procedure incident report
writing.

(23)  A residential or nonresidential alternative program
shall only use time-out (placement in locked or secure room)
procedures when these procedures are in accordance with
written policies of the facility.  These policies shall include
procedures for recording each incident involving the use of
time-out.  The facility policies shall outline other less restrictive
responses to be used prior to using time-out.

(24)  Each use of time-out procedures shall be directly
supervised by direct care staff.

(25)  The program's chief administrative officer, or
designee, shall approve in writing any use of time-out
procedures exceeding 30 minutes in duration.

(26)  Written policy and procedure shall ensure that prior
to room restriction or privileged suspension the youth has the
reasons for the restriction explained to him/her, and has an
opportunity to explain the behavior leading to the restriction.

(27)  During room restriction staff contact shall be made
with the youth at least every ten minutes to ensure the well-
being of the youth; the youth assists in the determination of the
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end of the restriction period.
(28)  Written policy and procedure shall ensure that prior

to facility restriction for up to 48 hours the youth has the reasons
for the restriction explained to him/her, and has an opportunity
to explain the behavior leading to the restriction.  Facility
restriction may include lack of participation in any activities
outside the facility except school, church, health and exercise
needs.

(29)  All instances of room restriction, privilege suspension
and facility restriction shall be logged, dated and signed by staff
implementing the discipline procedure; the log is reviewed by
supervisory staff at least daily.

(30)  In compliance with applicable laws, the program shall
maintain and make public written policies and procedures for
conducting searches of residents and all areas of the facility as
standard operating procedure to control contraband and locate
missing or stolen property.

(31)  A written plan shall allow staff in residential or
nonresidential alternative programs to monitor movement into
and out of the facility, under circumstances specified in the plan.

(32)  The program shall maintain a system of accounting
for the whereabouts of its participants at all times.

(33)  The program shall have written procedures for the
detection and reporting of absconders to agency having
jurisdiction, Juvenile Justice Services, and parents.

(34)  The residential program shall use work assignments
within the facility only insofar as they provide a constructive
experience for youth and not as unpaid substitution for adult
staff.

(35)  Work assignments shall be in accordance with the age
and ability of the youth and shall be scheduled so as not to
conflict with other scheduled activities.

(36)  A facility shall comply with all child labor laws and
regulations in making work assignments.

(37)  The residential or nonresidential alternative program
shall ensure that any youth who is legally not attending school
is either gainfully employed or enrolled in a training program
geared to the acquisition of suitable employment or necessary
life skills.

(38)  A residential or nonresidential alternative program
shall have a written plan for ensuring that a range of indoor and
outdoor recreational and leisure opportunities are provided for
youth in care.  Such opportunities shall be based on both the
individual interests and needs of the youth and the composition
of the living group.  Approved activities shall comply with
DHS/DJJS Policies and Procedures.

(39)  A residential or nonresidential alternative program
shall ensure appropriate staff involvement in recreational and
leisure activities.

(40)  A residential or nonresidential alternative program
shall utilize the recreational resources of the community
whenever appropriate.  The residential or nonresidential
alternative program shall arrange the transportation and
supervision required for maximum usage of community
resources.

(41)  A residential or nonresidential alternative program
which has recreation staff shall ensure that such staff are
apprised of and, when appropriate, involved in the development
and review of service plans.

R547-1-9.  Records.
(1)  A residential or nonresidential alternative program

shall maintain a written record for each youth which shall
include administrative, treatment and educational data from the
time of admission until the time the youth leaves the facility.  A
youth's case record shall include at least the following, if
available.

(a)  Initial intake information form which shall include the
following:

(i)  The name, sex, race, religion, birth date of the child;
(ii)  The name, address, telephone number and marital

status of the parent(s) or guardian of the child;
(iii)  Date of admission and source of referral;
(iv)  When the child was not living with his/her parent(s)

prior to admission the name, address, telephone number and
relationship to the child of the person with whom the child was
living;

(v)  Date of discharge, reason for discharge, and the name,
telephone number and address of the person or agency to whom
the child was discharged;

(vi)  The child's court status, if applicable;
(vii)  All documents related to the referral of the child to

the facility;
(viii)  Documentation of the current custody and

guardianship and legal authority to accept child;
(ix)  A copy of the child's birth certificate or a written

statement of the child's birth date including the source of this
information;

(x)  Consent forms signed by the parent(s) or guardian
prior to placement allowing the facility to authorize all
necessary medical care, routine tests, immunizations and
emergency medical or surgical treatment;

(xi)  Program rules and disciplinary procedures signed by
participant;

(xii)  Cumulative health records;
(xiii)  Education records and reports;
(xiv)  Employment records;
(xv)  Treatment or clinical records and reports;
(xvi)  Evaluation and progress reports;
(xvii)  Records of special or critical incidents; including

notification of parent and Juvenile Justice Services worker in
case of medical emergency or AWOL of child; and

(xviii)  Individual service plans and related materials which
include referrals to other agencies, process recordings, financial
disbursements such as allowance, clothing, holidays.

R547-1-10.  Communications.
(1)  A residential or nonresidential alternative program

shall have a written description of its overall approach to family
involvement.

(2)  A residential or nonresidential alternative program
shall make every possible effort to facilitate positive
communication between a youth in care and his/her parents or
legal guardians.

(3)  A residential program shall provide conditions of
reasonable privacy for visits and telephone contacts between
youth in care and their families.

(4)  Flexible visiting hours shall be provided for families
who are unable to visit at the regular times.

(5)  Residential or nonresidential alternative programs shall
strive to:

(a)  Maintain and develop youth-family relationships;
(b)  Enable parents and siblings to recognize and involve

the youth as a continuing member of the family; and
(c)  Ensure that parents exercise their legal rights and

responsibilities in a manner compatible with the youth's best
interests.

(6)  Written policy provides, whenever possible and
appropriate, that while a youth is in a residential facility, staff
members shall counsel parents or guardians in preparation for
the youth's return to their home or other placement; provision is
made for trial visits prior to such decisions.

(7)  The residential or nonresidential alternative program
shall have written policies and procedures which provide
increasing opportunities and privileges for youth involvement
with family and in community activities prior to final release.

(8)  Residential or nonresidential alternative programs shall
give consideration to the special needs of youth without families
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and youth for whom regular family contact is impossible.
(9)  A residential or nonresidential alternative program

shall have written policies and procedures with respect to:
(a)  The relationship between the program and community;
(b)  Involvement of youth in community activities;
(c)  Participation of the program in community planning to

achieve coordinated programs and services for families and
youth; and

(d)  Strategies for the optimum use of community
resources.

(10)  In its use of community resources, the residential or
nonresidential alternative program shall maintain a periodic
inventory and evaluation of functioning community agencies.

(11)  Staff shall use community resources, either through
referrals for service or by contractual agreement, to provide
residents with the services to become appropriately self-
sufficient.

(12)  The residential or nonresidential alternative program
shall collaborate, whenever possible, with criminal justice and
human services agencies in programs of information gathering,
exchange and standardization.

(13)  A residential program shall have a written plan of
basic daily routines which shall be available to all personnel.
This plan shall be revised as necessary.

(14)  Youth shall participate in planning daily routines.
(15)  Daily routines shall not be allowed to conflict with

the implementation of a youth's service plan.
(16)  The residential or nonresidential alternative program

shall have a written policy regarding visiting and other forms of
youth's communication with family, friends and significant
others.

(17)  Visiting and communication policy shall be
developed with the goals of encouraging healthy family
interaction, maximizing the youth's growth and development
and protecting youth, staff and residential programs from
unreasonable intrusions.

(18)  Visiting and communication policy shall be provided
to youth, staff members, parent(s) or guardian and placing
agencies.

(19)  The residential program shall provide opportunities
for a youth in care to visit with parent(s) or guardian and
siblings.

(20)  The residential program shall schedule or supervise
visits in accordance with the youth's service plan.

(21)  A residential program shall have written procedures
for overnight visits outside the facility including:  procedures for
recording the youth's location, the duration of the visit, the name
and address of the person responsible for the youth while absent
from the facility and the time of youth's return.

(22)  A residential or nonresidential alternative program,
shall have procedures established in cooperation with Juvenile
Justice Services for determining and reporting the absence
without leave of youth in care.  These procedures must include
notification of the youth's parent(s) or guardian, the placing
agency and the appropriate law enforcement official.

(23)  A residential or nonresidential alternative program
shall permit a youth in care to receive and send mail.  Program
staff shall not open or read youth's mail; however, mail may be
inspected for contraband in the presence of the receiving youth.
Written program policies and practices concerning youth's mail
shall conform with applicable federal laws and DHS/DJJS
Policies and Procedures.

(a)  If requested, the residential or nonresidential
alternative program shall provide postage for the mailing of a
minimum of two letters per week for each resident.

(24)  A residential program shall be equipped with a
sufficient number of telephones for the youth's use and shall
have procedures, including documentation of all calls, for
youth's use of these telephones.

(25)  When the right of a youth in care to communicate in
any manner with a person outside the program must be
curtailed, the program shall:

(a)  Inform the youth of the conditions of and reasons for
restriction or termination of his right to communicate with the
specific individual(s);

(b)  Inform the individuals over whom the restriction or
termination of personal contact with the youth has been placed
of the conditions of and reasons for that action; and

(c)  Place a written report summarizing the conditions of
and reasons for restricting or termination of the youth's contact
with the specified individual(s) into the youth's case record and
forward a copy of this report to the Division of Juvenile Justice
Services and review this decision at least weekly.

(26)  A residential or nonresidential alternative program
shall not bar a youth's attorney, clergyman or an authorized
representative of the responsible placing agency from visiting,
corresponding with or telephoning the youth.

R547-1-11.  Education.
(1)  A residential or nonresidential alternative program

contracting to serve State or local agency youth shall abide by
all standards developed by the State Board of Education for
education of youth in custody.

(2)  A new residential or nonresidential alternative program
or facility will coordinate with the local school district on the
number of youth to be educated and continue to coordinate on
all new students.

(3)  A residential or nonresidential alternative program
shall ensure that every youth in its care attends an appropriate
educational program in accordance with state law.

(4)  A residential or nonresidential alternative program
shall have a written description of its educational program
which shall be provided to the youth and his/her parent(s) or
guardian prior to the youth's admission.

(5)  A residential or nonresidential alternative program
shall not place a youth in care in an on-ground educational
program unless such program is appropriate to the youth's
needs.

(6)  A residential or nonresidential alternative program
shall ensure routine communication between the direct care
team involved with a youth in care and any educational program
in which the youth is placed.

(7)  A residential or nonresidential alternative program
shall provide appropriate space and supervision for quiet study
after school hours.  The program shall ensure that the youth has
access to necessary reference materials.

(8)  A residential or nonresidential alternative program
shall ensure that educational, vocational preparation services
and/or life skills training are available to a youth.  Such training
and services shall be appropriate to the age and abilities of the
youth.

(9)  Every attempt shall be made to ensure the continuity
of educational programming for the youth.

(10)  Prior to the youth's admission to the residential or
nonresidential alternative program, the program shall attempt to
secure the youth's previous educational records and shall create
an appropriate educational program for the youth.

(11)  The residential or nonresidential alternative program
shall send the school of residence periodic reports of the youth's
educational progress if it is likely that the youth will return to
this school.

(12)  Prior to discharge, the residential or nonresidential
alternative program shall attempt to work with the youth's new
school to ensure a smooth transition to the new educational
environment.

R547-1-12.  Discharge and Aftercare.
(1)  At least three months or, as soon as possible, prior to
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planned discharge of a youth the treatment team (program
advocate and case manager) shall formulate an aftercare plan
specifying the supports and resources to be provided to the
youth.  Aftercare plans are to be kept in the youth's case record.

(2)  Prior to discharge the treatment team shall ensure that
the youth is aware of and understands his/her aftercare plan.

(3)  When a youth is being placed in another residential or
nonresidential alternative program following discharge,
representatives of the treatment team shall, whenever possible,
meet with representatives of that program prior to the youth's
discharge to share information concerning the youth.

(4)  A residential program shall have a written policy
concerning emergency discharge and/or all other discharges not
in accordance with a youth's treatment plan.  This policy shall
ensure that emergency discharges take place only when the
health and safety of a youth or other youth might be endangered
by the youth's further placement at the program.

(5)  The residential program shall give at least 72 hours
notice of discharge to the responsible agency, the parent(s) or
guardian and the appropriate educational authorities.

(6)  Written policy and procedure shall require that all
transfers from one community residential or nonresidential
alternative program to another allow for objections on the part
of the youth involved; where such transfers are to a more
restrictive environment, due process safeguards are provided.

(7)  When a youth in care is discharged, a residential or
nonresidential program shall compile a complete written
discharge summary within 15 days of the date of discharge, such
summary to be included in the youth's case record and a copy
sent to the referring agency.  This summary shall include:

(a)  The name, address, telephone number and relationship
of the person to whom the youth is discharged;

(b)  When the discharge date was in accordance with the
youth's service plan;

(c)  A summary of services provided during care;
(d)  A summary of growth and accomplishments during

care;
(e)  The assessed needs which remain to be met and

alternate service possibilities which might meet those needs; and
(f)  A statement of an aftercare plan and identification of

who is responsible for follow-up services and aftercare.
(8)  When the discharge date was not in accordance with

the youth's treatment plan, the following items shall be added to
the summary:

(a)  The circumstances leading to the unplanned discharge;
and

(b)  The actions taken by the program and the reason for
these actions.

R547-1-13.  Confidentiality/Research.
(1)  A residential or nonresidential alternative program

shall have written procedures for the maintenance and security
of records specifying who shall supervise, who shall have
custody of records, and to whom records may be released.
Records shall be the property of Juvenile Justice Services and
the program shall secure records against loss, tampering or
unauthorized use.

(2)  A residential or nonresidential alternative program
shall maintain the confidentiality of all youths' case records.
Employees of the program shall not disclose or knowingly
permit the disclosures of any information concerning the youth
or his/her family, directly or indirectly, to any unauthorized
person.  All case records shall be marked "confidential" and kept
in locked files, which are also marked "confidential".

(3)  Without the voluntary, written consent of the parent(s)
or guardian, a residential or nonresidential alternative program
shall not release any information concerning a youth in care
except to the youth, his/her parent(s) or guardian, their
respective legal counsel, the court or an authorized public

official in the performance of his/her mandated duties.  Any
releases of information will conform with the Utah Government
Records Access and Management Act, Title 63G, Chapter 2.

(4)  A residential or nonresidential alternative program
shall, upon request for information, refer the request to the case
manager.

(5)  A residential or nonresidential alternative program may
not use material from case records for teaching or research
purposes, development of the governing body's understanding,
knowledge of the program's services or similar educational
purposes without prior written approval from the DHS
Institutional Review Board.

(6)  Written policy and procedure shall prohibit
participation in medical or pharmaceutical testing for
experimental or research purposes.

R547-1-14.  Program Rules.
(1)  A residential or nonresidential program shall have a

written description of its religious orientation, particular
religious practices that are observed and any religious
restrictions on admission.  This description shall be provided to
the youth, the parent(s) or guardian and the placing agency.

(2)  During the admission process the religious orientation
and policy of the residential or nonresidential alternative
program shall be discussed with the youth and his/her parent(s)
or guardian.  At this time, the program shall determine the
wishes of the parent(s) or guardian and the youth regarding the
youth's religious training.

(3)  Every youth shall have the opportunity to participate
in religious activities and services in accordance with his/her
own faith or that of the youth's parent(s) or guardian. The
residential or nonresidential alternative program shall, when
feasible, arrange transportation to services and activities in the
community.

(4)  Youth may be encouraged to participate in religious
activities but they shall not be coerced to do so.

(5) The youth's family and Juvenile Justice case manager
shall be consulted on any change in religious affiliation made by
the youth while he/she is in care.

(6)  A residential or nonresidential alternative program
shall reflect consideration for and sensitivity to the racial,
cultural, ethnic and/or religious backgrounds of youth in care.

(7)  The residential or nonresidential alternative program
shall involve a youth in cultural and/or ethnic activities,
appropriate to his/her cultural and/or ethnic background.

(8)  A residential program shall have set routines for
waking youth and putting them to bed.

(9)  A residential program shall ensure that each youth has
ready access to a trained direct care staff member throughout the
night.

(10)  When the needs of a youth so dictate, there shall be
an awake staff member near his/her sleeping area.

(11)  A residential program shall ensure that the
possessions and sleeping area of a youth are not disrupted or
damaged during the youth's temporary absence from the facility.

(12)  A residential program shall ensure that no youth
occupies a bedroom with a member of the opposite sex.

(13)  Juveniles and adults shall not share sleeping rooms.
(14)  A residential program shall ensure that each youth in

care has adequate clean, well fitting, attractive and seasonable
clothing as required for health, comfort and physical well-being
and as appropriate to age, sex and individual needs.

(15)  A youth's clothing shall be identifiably his/her own
and not shared in common unless provided by the program.

(16)  A youth's clothing shall be kept clean and in good
repair.  The child shall be involved in the care and maintenance
of his/her clothing.  As appropriate, laundering, ironing and
sewing facilities shall be accessible to the youth.

(17)  A residential program shall ensure that discharge
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plans make provisions for clothing needs at the time of
discharge.  All personal clothing shall go with a youth when
he/she is discharged.

(18)  A residential program shall allow a youth in care to
bring his/her personal belongings to the program and to acquire
belongings of his/her own in accordance with the youth's
treatment plan.  However, the program shall, as necessary, limit
or supervise the use of these items while the youth is in care.
Where extraordinary limitations are imposed, the youth shall be
informed by staff of the reasons, and the decisions and reasons
shall be recorded in the youth's case record.  Provisions shall be
made for the storage for youth's property.  A monthly inventory
sheet shall be maintained and updated.

(19)  A residential program shall establish procedures to
ensure that youth receive training in good habits of personal
care, hygiene and grooming appropriate to their age, sex, race
and culture.

(20)  The residential program shall ensure personal
supervision by staff for proper grooming and physical
cleanliness of the youth.

(21)  The residential program shall ensure that youth are
provided with all necessary toiletry items.

(22)  A residential program shall permit and encourage a
youth in care to have his/her own money either by giving an
allowance and/or by providing opportunities for paid work
within the facility.

(23)  Money earned, received as a gift or received as
allowance by a youth in care shall be deemed to be that youth's
personal property and documented in the youth's file.

(24)  Limitations may be placed on the amount of money
a youth in care may possess or have unencumbered access to
when such limitations are considered to be in the youth's best
interests and are duly recorded in the youth's file.

(25)  A residential program shall assist youth in care to
assume responsibility for damage done by developing a
restitution plan that may utilize earnings and is duly recorded in
the youth's individual file.  The program shall assist the youth to
pay court ordered restitution or fines by developing a payment
schedule from earnings, if employed, or by referring the youth
to a Division sponsored restitution project.

(26)  Written policy and procedure shall provide for
establishment of personal fund accounts for youth.

(27)  The residential program shall maintain a separate
accounting system for youth's money.

(28)  A residential or nonresidential alternative program
shall have a written grievance and appeal policy and procedure
for youth.  This procedure shall be written in a clear and simple
manner and shall allow youth to make complaints without fear
of retaliation.

(29)  The grievance procedure shall be explained to the
youth by a staff member on admission and documented in the
youth's individual file.

R547-1-15.  Physical Environment.
(1)  Any individual or organization seeking certification of

a residential or nonresidential alternative facility shall provide
the following documentation to Juvenile Justice Services at the
time of application:

(a)  Evidence that the proposed site location of the facility
will be appropriate to youth to be served in terms of individual
needs, program goals and access to service facilities.

(b)  Evidence that the proposed facility will meet zoning
laws of the municipality in which the site is located and
Department of Human Services regulations, including planning
with local neighborhood counsels;

(c)  A copy of the site plan and a sketch of the floor plan of
the proposed facility; and

(d)  A description of the way in which the facility will be
physically harmonious with the neighborhood in which it is

located considering such issues as scale, appearance, density
and population.

(2)  Every building or part of a building used as residential
facility or nonresidential alternative program shall be
constructed, used, furnished, maintained and equipped in
compliance with all standards, regulations and requirements
established by federal, state, local and municipal regulatory
bodies.

(3)  The governing authority shall designate who is
permitted to live in the facility with concurrent authorization
from the Division of Juvenile Justice Services.

(4)  A residential or nonresidential facility shall ensure that
all structures on the grounds of the facility are maintained in
good repair and are free from any dangers to health or safety.

(5)  A residential or nonresidential facility shall maintain
the grounds of the facility in an acceptable manner and shall
ensure the grounds are free from any hazard to health or safety;

(a)  Garbage and rubbish which is stored outside shall be
stored securely in noncombustible, covered containers and shall
be removed on a regular basis not less than once a week;

(b)  Trash collection receptacles and incinerators shall be
located as to avoid being a nuisance to neighbors;

(c)  Fences shall be in good repair;
(d)  Areas determined to be unsafe, including steep grades,

cliffs, open pits, swimming pools, high voltage boosters, or high
speed roads, shall be fenced off or have natural barriers to
protect youth; and

(e)  Recreational equipment shall be so located, installed
and maintained as to ensure the safety of youth.

(6)  A residential or nonresidential facility shall have
access to outdoor recreational space and suitable recreational
equipment.

(7)  Shrubbery and lawns shall be properly tended and
trimmed for safety and appearance.

(8)  Ground shall adequately drain either naturally or
through installed drainage systems.

(9)  At a minimum each facility shall have nine square
yards of available grounds space per child in care unless there
is ready and safe access to other recreational areas.

(10)  Signs which might tend to identify children in care in
a negative manner shall not be used.

(11)  A residential or nonresidential facility shall be
structurally designed to accommodate the physical needs of each
youth in care.

(12)  Each residential facility shall contain space for the
free and informal use of youth in care.  This space shall be
constructed and equipped in a manner consistent with the
programmatic goals of the facility.

(13)  Space to accommodate group meetings of the
residents shall be provided in the facility.

(14)  A visiting area shall be provided in the facility.
(15)  The residential facility shall provide an appropriate

variety of interior recreation spaces.
(16)  A residential facility shall provide a dining area

which permit youth and staff to eat together.
(17)  The residential facility shall provide a dining area

which is clean, well lighted, ventilated and attractively
furnished.

(18)  A residential facility shall ensure that each bedroom
space in the facility has a floor area, exclusive of closets, of at
least 60 square feet for each occupant in a multiple occupant
bedroom and 80 square feet in a single occupant bedroom.

(19)  A residential facility shall not use any room with a
ceiling height of less than seven feet six inches as a youth's
bedroom.

(20)  A residential facility shall not permit more than four
youth to occupy a designated bedroom space.  Beds must be
placed at least three feet apart on all sides.

(21)  A residential facility shall not use any room which
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does not have a source of natural light and is properly ventilated
as a bedroom space.

(22)  Each youth in care of a residential facility shall have
his/her own bed.  This bed shall be a standard twin size and
shall have a clean, comfortable, nontoxic, fire-retardant mattress
equipped with mattress cover, sheets, pillow, pillow case and
blankets:

(a)  Sheets and pillow cases shall be changed at least
weekly but shall be changed more frequently if necessary.

(23)  A residential program shall provide each youth in care
with their own solidly constructed bed.  Cot or other portable
beds will not be used.

(24)  A residential facility shall ensure that the uppermost
mattress of any bunk bed in use shall be far enough from the
ceiling to allow the occupant to sit up in bed.

(25)  A residential facility shall provide each youth with
his/her own dresser or other adequate storage space for private
use, and a designated space for hanging clothing in proximity to
the bedroom occupied by the youth.

(26)  The decoration of sleeping areas in a residential
facility shall allow some scope for the personal tastes and
expressions of the youth.

(27)  A residential facility shall have a minimum of one
wash basin, one bath or shower with an adequate supply of hot
and cold potable water for every six youth in care.

(a)  Bathrooms shall be so placed as to allow access
without disturbing other youth during sleeping hours;

(b)  Bathrooms shall not open directly into any room in
which food, drink or utensils are handled or stored;

(c)  Each bathroom shall be properly equipped with toilet
paper, towels, soap and other items required for personal
hygiene unless youth are individually given such items and bath
towels and wash cloths shall be changed weekly; and

(d)  Tubs and showers shall have slip-proof surfaces.
(28)  The residential facility shall provide toilets and baths

or showers which allow for individual privacy unless youth in
care require assistance.

(29)  A bathroom in a residential facility shall contain
mirrors secured to the walls at convenient heights and other
furnishings necessary to meet the youths basic hygienic needs.

(30)  Toilets, wash basins, and other plumbing or sanitary
facilities in a residential facility shall, at all times, be maintained
in good operating condition, and shall be kept free of any
materials that might clog or otherwise impair their operation.

(31)  Kitchens used for meal preparation in a residential
facility shall be provided with the necessary equipment for the
preparation, storage, serving and clean up of all meals for all of
the youth and staff regularly served by such kitchens.  All
equipment shall be maintained in working order.

(32)  Kitchen facilities and equipment shall conform to all
health, sanitation and safety codes.

(33)  Kitchen areas in a facility shall be so constructed to
allow staff to limit youth's access to kitchen when necessary.

(34)  A residential facility utilizing live-in staff shall
provide adequate separate living space for these staff.

(35)  A facility shall provide a space which is distinct from
youth's living areas to serve as an administrative office for
records, secretarial work and bookkeeping.

(36)  A residential or nonresidential facility shall have a
designated space to allow private discussions and counseling
sessions between individual youth and staff.

(37)  A facility shall have comfortable customary furniture
as appropriate for all living areas.  Furniture for the use of youth
shall be appropriately designed to suit the size and capabilities
of these youth.

(38)  There shall be evidence of routine maintenance and
cleaning programs in all areas of the residential or
nonresidential facilities.

(39)  A residential or nonresidential alternative program

shall replace or repair broken, run-down or defective furnishings
and equipment promptly.

(a)  Outside doors, windows and other features of the
structure necessary for security and climate control shall be
repaired within 24 hours of being found to be in a state of
disrepair.

(40)  Any designated bedroom space in a facility, where the
bedroom is not equipped with a mechanical ventilation system,
shall be provided with windows which have an openable area at
least 5% as large as the total floor area of the bedroom space.

(41)  A residential or nonresidential alternative program
shall provide insect screening for all openable windows unless
the facility is centrally air conditioned.  This screening shall be
readily removable in emergencies and shall be in good repair.

(42)  A residential program shall ensure that all closets,
bedrooms and bathrooms which have doors are provided with
doors that can be readily opened from both sides.

(43)  A residential or nonresidential alternative program
shall ensure that there are sufficient and appropriate storage
facilities.

(44)  A residential or nonresidential alternative program
shall have securely locked storage spaces for all potentially
harmful/hazardous materials.  Keys to such storage spaces shall
be available only to authorized staff members.

(a)  Poisonous, toxic, and flammable materials shall be
stored in locked storage space that is not used for other
purposes;

(b)  The facility shall have only those poisonous or toxic
materials required to maintain the facility; and

(c)  Medications, personnel files and case records shall be
kept in locked storage spaces and access to medications,
personnel files and case records are to be carefully limited to
authorized persons.

(45)  A residential or nonresidential alternative program
shall ensure that all electrical equipment, wiring, switches,
sockets and outlets are maintained in good order and safe
conditions.

(46)  Any room, corridor or stairway within the residential
or nonresidential alternative program shall be sufficiently
illuminated.

(47)  Corridors within the residential program's sleeping
areas shall be illuminated at night.

(48)  A residential or nonresidential alternative program
shall provide adequate lighting of exterior areas to ensure the
safety of youth and staff during the night.

(49)  A residential or nonresidential alternative program
shall take all reasonable precautions to ensure that heating
elements, including hot water pipes, are insulated and installed
in a manner that ensures the safety of youth.

(50)  A residential or nonresidential alternative program
shall maintain the spaces used by youth at temperatures in
accordance with federal, state and local laws.

(51)  Hot water accessible to youth in a facility shall be
regulated to a temperature not in excess of 110 degrees F.

(52)  A residential facility using water from any source
other than public water supply shall ensure that such water is
annually tested by the local public health authority.  The most
recent test report shall be kept on file.

(53)  A residential or nonresidential facility shall not utilize
any excessive rough surface or finish where this surface or
finish may present a safety hazard to youth.

(54)  A facility shall not have walls or ceiling surfaces with
materials containing asbestos.

(55)  A facility shall not use lead paint for any purpose
within the facility or on the exterior or grounds of the facility
nor shall the facility purchase any equipment, furnishings or
decorations surfaced with lead paint.

(56)  A facility shall use durable materials and wall
surfaces.
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(57)  A facility shall, where appropriate, use carpeting to
create a comfortable environment.  Carpeting in use should be
nontoxic and fire-retardant.

R547-1-16.  General Safety.
(1)  The residential or nonresidential alternative program

shall have written procedures and a system that helps provide
for staff and participant safety and privacy needs, and assists in
protecting and preserving personal property.

(2)  Each residential and nonresidential alternative program
shall have 24-hour telephone service.  Emergency telephone
numbers, including fire, police, physician, poison control, health
agency and ambulance shall be conspicuously posted adjacent
to the telephone.

(3)  A residential or nonresidential program shall notify
Juvenile Justice Services immediately of a fire or other disaster
which might endanger or require the removal of youth for
reasons of health and safety.

(4)  All containers of poisonous, toxic and flammable
materials kept in a facility shall be prominently and distinctly
marked or labeled for easy identification as to contents and shall
be used only in such manner and under such conditions as will
not contaminate food or constitute hazards to the youth in care
of staff.

(5)  Porches, elevated walkways and elevated play areas
within a facility shall have barriers to prevent falls.

(6)  Every required exit, exit access and exit discharge in a
facility shall be continuously maintained free of all obstructions
or impediments to immediate use in the case of fire or other
emergency.

(7)  Power driven equipment used by the facility shall be
kept in safe and good repair.  Such equipment shall be used by
youth only under the direct supervision of a staff member and
according to the state law.

(8)  A facility shall have procedures to ensure the facility
is protected from infestation by pests, rodents or other vermin.

(9)  Youth in care of a residential or nonresidential
alternative program shall swim only in areas considered by
responsible staff as being safe.  A certified individual shall be on
duty when the youth are swimming.  A certified individual is
one who has a current water safety instructor certificate or senior
lifesaving certificate from the Red Cross or its equivalent.

(10)  All on-grounds pools shall be enclosed with safety
fences and shall be regularly tested to ensure that the pool is free
of contamination.

(11)  On-ground pools shall comply with Department of
Public Health requirements concerning swimming pools.

(12)  A residential or nonresidential facility shall have
written policy and procedure specify the facility's fire prevention
regulations and practices to ensure the safety of staff,
participants and visitors.  These include, but are not limited to:
provision for an adequate fire protection service; a system of fire
inspection and testing of equipment by a local fire official at
least annually; smoke detectors; fire extinguishers, alarm
systems and fire exits.

(13)  The facility shall comply with the regulations of the
state or local fire safety authority, whichever has primary
jurisdiction over the agency.

(14)  A residential or nonresidential facility shall have
written procedures for staff and youth to follow as written in the
program's Emergency Management and Continuity Plan.  These
procedures shall include provisions as outlined in the current
DHS/DJJS contract or the DHS/DJJS Emergency Response and
Evacuation Procedures.  Staff shall be trained at least annually
on this plan.

(15)  A residential or nonresidential alternative program
shall conduct emergency drills which shall include actual
evacuation of youth to safe areas at least quarterly.  The program
shall ensure that all personnel on all shifts are trained to perform

assigned tasks during emergencies and ensure that all personnel
on all shifts are familiar with the use of the fire-fighting
equipment in the facility:

(a)  A record of such emergency drills shall be maintained;
(b)  All persons in the building shall participate in

emergency drills;
(c)  Emergency drills shall be held at unexpected times and

under varying conditions to simulate the possible conditions in
case of fire or other disasters;

(d)  A residential or nonresidential alternative program
shall make special provisions for evacuation of any physically
handicapped youth in the facility; and

(e)  The residential or nonresidential alternative program
shall take special care to help emotionally disturbed or
perceptually handicapped youth understand the nature of such
drills.

(16)  A residential or nonresidential alternative program
shall maintain an active safety program including investigation
of all incidents and recommendations for prevention.

(17)  A residential or nonresidential alternative program
shall ensure that each youth is provided with the transportation
necessary for implementing the youth's treatment plan.

(18)  A residential facility or nonresidential alternative
program shall have means of transporting youth in case of
emergency.

(19)  Any vehicle used in transporting youth in care of the
residential or nonresidential alternative program shall be
properly licensed and inspected in accordance with state law.

(20)  Any staff member of a residential or nonresidential
alternative program or other person acting on behalf of the
program operating a vehicle for the purpose of transporting
youth shall be properly licensed to operate that class of vehicle
according to state law.

(21)  A residential or nonresidential alternative program
shall not allow the number of persons in any vehicle used to
transport youth to exceed the number of available seats in the
vehicle.  Seat belts will be available for each seat and use is
mandatory.

(22)  All vehicles used for the transportation of youth shall
be maintained in a safe condition, be in conformity with all
applicable motor vehicle laws, and be equipped in a fashion
appropriate for the season.

(23)  A residential or nonresidential alternative program
shall ensure that there is adequate supervision in any vehicle
used by the facility to transport youth in care.

(24)  Identification of vehicles used to transport youth in
care of a residential or nonresidential alternative program shall
not be of such nature as to embarrass or in any way produce
notoriety for the youth.

(25)  A residential or nonresidential alternative program
shall ensure that any vehicle used to transport youth has at least
the minimum amount of liability insurance required by State law
or DHS/DJJS contract.

(26)  A residential or nonresidential alternative program
shall ascertain the nature of any need or problem of a youth
which might cause difficulties during transportation, such as
seizures, a tendency towards motion sickness or a disability.
The program shall communicate such information to the
operator of any vehicle transporting youth in care.

(27)  Youth in the care of a residential or nonresidential
alternative program shall not engage in any potentially
dangerous activity.

R547-1-17.  Food Service.
(1)  A residential or nonresidential alternative program

shall ensure that a youth is, on a daily basis, provided with food
of such quality and of such quantity as to meet the
recommended daily dietary allowances adjusted for age, gender
and activity of the Food Nutrition Board of the National
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Research Council.
(2)  A person designated by the DJJS Program Director or

Assistant Program Director of a program shall be responsible for
the total food service of the facility.

(3)  A person responsible for food service shall:
(a)  Maintain a current list of youth with special nutritional

needs;
(b)  Have an effective method of recording and transmitting

diet orders and changes;
(c)  Record in the youth's medical records information

relating to special nutritional needs; and
(d)  Provide nutrition counseling to staff and youth.
(4)  When the residential or nonresidential alternative

program provides food service, food service staff shall develop
advanced planned menus and substantially follow the schedule.

(5)  A residential program shall ensure that a child in care
is provided at least three meals or their equivalent available
daily at regular times with not more that 14 hours between
evening meal and breakfast.  Between meal snacks of nourishing
quality shall be offered.

(6)  The residential or nonresidential alternative program
shall ensure that the food provided to a youth in care by the
program is in accord with his/her religious beliefs.

(7)  No youth in care at a residential or nonresidential
alternative program shall be denied a meal for any reason except
according to a doctor's order.

(8)  A residential or nonresidential alternative program
shall ensure that, at all meals served at the facility, staff
members eat substantially the same food served to youth in care,
unless special dietary requirements dictate differences in diet.
Staff members shall be present to eat at youths' tables for the
major meal of the day.

(9)  A residential or nonresidential alternative Programs
that provide food service shall encourage youth to participate in
the preparation, serving and clean up of meals and ensure that
all food handlers comply with applicable State or local health
laws and regulations.

(10)  When the residential or nonresidential alternative
program provides food service, all food service personnel shall
have clean hands and fingernails, wear hairnets or caps and
clean, washable garments, are in good health and free from
communicable disease and open infected wounds, and practice
hygienic food handling techniques.

(11)  When the residential or nonresidential alternative
program provides food service, all foods shall be properly stored
at the completion of each meal.

(12)  A residential program shall not use disposable
dinnerware at meals on a regular basis unless the facility
documents that such dinnerware is necessary to protect the
health or safety of youth in care.

(13)  A residential program shall ensure that all dishes,
cups and glasses used by youth in care are free from chips,
cracks or other defects.

R547-1-18.  Medical Care.
(1)  A residential program shall ensure the availability of a

comprehensive or preventive, routine and emergency medical
and dental care plan for all youth in care.  The program shall
have a written plan for providing such care.  The plan shall
include:

(a)  A periodic health screening of each youth;
(b)  Establishment of an on-going immunization program;
(c)  Approaches that ensure that any medical treatment

administered will be explained to the youth in language suitable
to his/her age and understanding;

(d)  An on-going relationship with a licensed physician and
dentist to advise the program concerning medical and dental
care as required by the youth;

(e)  Availability of a physician on a 24 hours a day, seven

days a week basis; and
(f)  The program shall show evidence of access to the

resources outlined in the plan.
(2)  A residential program which provides services for

emotionally disturbed youth in an open setting shall have well
established psychiatric resources available on both an on-going
and emergency basis.

(3)  A residential or nonresidential program will establish
policies and procedures for serving youth with communicable
diseases that are consistent with those standards by the
Department of Human Services and follow public health
guidelines.

(4)  A residential program shall arrange for a general
medical examination by a physician for each youth in care
within 30 days of admission unless the youth has received such
an examination within six months before admission and the
results of this examination are available to the facility.

(5)  The medical examination shall include:
(a)  An examination of the youth for physical injury and

disease;
(b)  Vision and hearing tests; and
(c)  A current assessment of the youth's general health.
(6)  Whenever indicated, the youth shall be referred to an

appropriate medical specialist for either further assessment or
treatment.

(7)  A residential program shall arrange an annual physical
examination of all youth.

(8)  A residential or nonresidential program shall ensure
that youth receive timely, competent medical care when they are
ill and that they continue to receive necessary follow-up medical
care.

(9)  A residential program shall make every effort to
maintain the youth in his/her normal environment during illness.

(10)  A residential program shall ensure that each youth has
had a dental examination by a dentist within 60 days of the
youth's admission unless the youth has been examined within 6
months prior to admission and the program has the results of
that examination.

(11)  Each youth shall have dental examination as
recommended by a dentist but shall not be less frequent than
every 12 months.

(12)  A residential program shall ensure that the youth
receives any necessary dental work.

(13)  A residential program shall make every effort to
ensure that a youth in care who needs glasses, a hearing aid, a
prosthetic device or a corrective device is provided with the
necessary equipment or device.

(14)  A residential program shall ensure that the youth has
received all immunizations and booster shots which are required
by the Department of Health within 30 days of his/her
admission.

(15)  A residential program shall not require a youth in care
to receive any medical treatment when the parent(s) or guardian
of the youth or the youth objects to such treatment on the
grounds that it conflicts with the tenets and practices of a
recognized church or religious denomination of which the
parent(s), guardian or youth is an adherent.  In potentially life
threatening situations, the problem shall be referred to
appropriate medical and legal authorities.

(16)  A residential program shall maintain complete health
records of a youth including:  A complete record of all
immunizations provided, a record of any medication, records of
vision, physical or dental examinations and a complete record
of any treatment provided for specific illnesses or medical
emergencies.

(17)  Upon discharge, the program shall provide a copy or
summary of the youth's health record to the person or agency
responsible for the future planning and care of the youth.

(18)  A residential program shall make every effort to
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compile a complete past medical history on every youth.  This
history shall, whenever possible, include:

(a)  Allergies to medication;
(b)  Immunization history;
(c)  History of serious illness, serious injury or major

surgery;
(d)  Developmental history;
(e)  Current use of prescribed medication; and
(f)  Medication history.
(19)  The program health care plan shall specify that only

licensed physicians, APRN and dentists prescribe treatment for
participants' medical and dental needs.  Medical treatment by
medical personnel other than a physician shall be performed
pursuant to written standing or direct orders issued by the
physician.

(20)  A residential or nonresidential alternative program
shall have written policies and procedures governing the use and
administration of medication to youth.  These policies and
procedures shall be disseminated to all staff responsible for
administering medication.

(21)  The written policies shall specify the conditions under
which medications can be administered; who can administer
medication; procedures for documenting the administration of
medication and medication errors and drug reactions; and
procedures for notification of the attending physician in cases of
medication errors and/or drug reactions.

(22)  A residential or nonresidential alternative program
shall inform a youth and his/her parents(s) or guardian of the
potential side effects of prescribed medications.

(23)  A residential or nonresidential alternative program
shall ensure that a youth is personally examined by the
prescribing physician/APRN prior to receiving any medication.
In cases of medical emergency, telephone orders for the
administration of medication may only be placed by a licensed
physician/APRN.

(24)  State licensure and certification requirements shall
apply to health care personnel working in the residential or
nonresidential alternative program the same as those in the
community.

(25)  A residential or nonresidential alternative program
shall maintain a cumulative record of all medication dispensed
to youth including:

(a)  The name of the youth;
(b)  The type and usage of medication;
(c)  The reason for prescribing the medication;
(d)  The time and date medication is dispensed;
(e)  The name of the dispensing person; and
(f)  The name of the prescribing physician.
(26)  When a youth first comes into care, a residential or

nonresidential alternative program shall ascertain all medication
the youth is currently taking.  At this time the facility shall
carefully review all medication the youth is using and make
plans, in consultation with a licensed physician/APRN, to either
continue the medication or to reconsider the medication needs
of the youth considering the changed living circumstances.

(27)  A residential or nonresidential alternative program
shall have a written medication schedule for each youth to
whom medication is prescribed.  A youth's medication schedule
shall contain the following information:

(a)  Name of youth;
(b)  Name of prescribing physician/APRN;
(c)  Telephone number at which prescribing

physician/APRN may be reached in case of medical emergency;
(d)  Date on which medication was prescribed;
(e)  Generic and commercial name of medication

prescribed;
(f)  Dosage level;
(g)  Time(s) of day when medication is to be administered;
(h)  Possible adverse side effects of prescribed medication;

and
(i)  Date on which prescription will be reviewed.
(28)  A residential or nonresidential alternative program

shall provide a copy of a youth's medication schedule to all staff
members responsible for administering the medication to the
youth and such schedule shall subsequently be placed in the
youth's case record.

(29)  The agency shall have a written policy for the
collection of urine samples and interpretation of results.

(30)  A residential or nonresidential alternative program
shall not engage in the therapeutic use of psychotropic
medications unless approval of such use by that program has
been granted by Division of Juvenile Justice Services.

(31)  A residential program which uses psychotropic
medications prescribed by an independent physician/APRN
shall have a written policy governing the use of psychotropic
medications at the facility.  This policy shall include the
following:

(a)  Identification of doctors/APRN permitted to prescribe
psychotropic medications and their qualifications;

(b)  Identification of persons permitted to administer
psychotropic drugs and their qualifications;

(c)  Criteria for the use of psychotropic medications;
(d)  A description of the program's medication counseling

program;
(e)  Procedures for obtaining informed consent from the

youth and the parent(s) or guardian where consent is required;
(f)  Procedures for monitoring and reviewing use of

psychotropic medication;
(g)  Procedures for staff training related to the monitoring

of psychotropic medication;
(h)  Procedures for reporting the suspected presence of

undesirable side effects; and
(i)  Record keeping procedures.
(32)  Psychotropic medication policy shall be disseminated

to all direct care staff.
(33)  A residential program which uses psychotropic

medications shall maintain a routine medication counseling
program designed to inform youth to whom medications are
being administered and their parent(s) or guardian of the
projected benefits and potential side effects of such medication.

(34)  Unless there is a court order to the contrary, a
residential program shall ensure that the parent(s) or guardian
of a youth for whom medication is prescribed give prior,
informed, written consent to the use of that medication at a
particular dosage.

(35)  When a youth is 14 years of age or older, the
residential program shall also obtain prior, informed, written
consent from the youth except when the youth lacks the capacity
for informed consent.

(36)  Either the youth and his/her parent(s) or guardian
shall have the right to revoke medication consent at any time.
When consent is revoked, administration of the medication shall
cease immediately.  The residential program shall inform the
prescribing physician/APRN and may, if indicated, seek a court
order to continue medication.

(37)  When medication consent is revoked by a youth, the
residential program shall notify the parent(s) or guardian.

(38)  A residential program shall immediately file a
statement describing the circumstances under which medication
consent has been revoked.  This statement shall be provided to
the youth, the parent(s) or guardian, and the responsible agency.

(39)  A residential program which uses psychotropic
medications shall ensure that a youth is personally examined by
the prescribing physician prior to commencing administration
of a psychotropic drug.

(40)  The prescribing physician/APRN shall provide a
written initial report detailing the reasons for prescribing the
particular medication, expected results of the medication and
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alerting facility staff to potential side effects.
(41)  Either the prescribing physician/APRN or another

physician/APRN shall provide a written report on each youth
receiving psychotropic medication at least every 30 days based
on actual observation of the youth and review of the daily
monitoring reports.  This 30 day report shall detail the reasons
medication is being continued, discontinued, increased in
dosage, decreased in dosage or changed.

(42)  A residential program which uses psychotropic
medications shall ensure that usages of medication are in
accordance with the goals and objectives of the youth's
treatment plan.

(43)  Psychotropic medications shall not be administered
as a means of punishing or disciplining a youth.

(44)  Psychotropic medications shall not be used unless less
restrictive alternatives have either been tried and failed or are
diagnostically eliminated.

(45)  Licensed nurses or physicians/APRNS shall supervise
the administration of all psychotropic medications.

(46)  A residential program which uses psychotropic
medications shall ensure that each youth who receives
medication is the subject of a daily monitoring report completed
by a facility staff member trained in the recognition of side
effects of the medication prescribed.  This report shall be
submitted to the prescribing physician/APRN.

(47)  A residential program which uses psychotropic
medications shall maintain the following information in the case
record of each youth receiving the medication:

(a)  Medication history;
(b)  Documentation of all less restrictive alternatives either

used or diagnostically eliminated prior to use of medication
since entry into the program;

(c)  Description of any significant changes in the youth's
appearance or behavior that may be related to the use of
medication;

(d)  Any medication errors;
(e)  Monitoring reports; and
(f)  Medication review reports.
(48)  A residential program which uses psychotropic

medications shall obtain an independent analysis of the facility's
medication program at least annually.

(49)  A residential or nonresidential alternative program
shall have written procedures for staff members to follow in case
of medical emergency.  These procedures shall both define the
circumstances that constitute a medical emergency, and include
instructions to staff regarding their conduct once the existence
of a medical emergency is suspected or has been established.

(50)  A residential or nonresidential alternative program
shall ensure that at all times, at least one staff member on duty
is qualified to administer first aid.

(51)  A residential or nonresidential alternative program
shall maintain a list of first aid equipment and supplies to ensure
sufficient availability of equipment and supplies at all times.

(52)  A first aid kit shall be available in a nonresidential
facility and in each living unit of a residential facility, with type,
size and contents to be determined according to the American
Red Cross' current guidelines.

(53)  A residential or nonresidential alternative program
shall immediately notify the youth's parent(s) or guardian and
Juvenile Justice Services of any serious illness, incident
involving serious bodily injury or any severe psychiatric episode
involving a youth.

(54)  In the event of the death of a youth, a program shall
immediately notify the youth's parent(s) or guardian, the placing
agency and Juvenile Justice Services.  The agency shall
cooperate in arrangement made for examination, autopsy or
burial.

(55)  In the event of sudden death, a residential program
shall notify the medical examiner or other appropriate authority,

or law enforcement official, the placement agency, parent and
Juvenile Justice Services.

R547-1-19.  Child Abuse and Neglect.
(1)  A residential or nonresidential alternative program

shall require each staff member of the program or facility to read
and sign a statement clearly defining child abuse and neglect
and outlining the staff member's responsibility to report all
incidents of child abuse or neglect according to state law, and
the Department and Division Code of Conduct, and to report all
incidents to the Program Director, the Division of Juvenile
Justice Services, Program Director and Office of Internal
Investigations.

(2)  A residential or nonresidential alternative program
shall have written policy and procedures for handling any
suspected incident of child abuse including:

(a)  A procedure for ensuring that the staff member
involved does not work directly with the youth involved or any
other youth in the Juvenile Justice Services licensed and/or
contracted, or Juvenile Justice Services operated program or
facility until the investigation is completed or formal charges
filed and adjudicated;

(b)  A procedure for disciplining any staff member found
involved in an incident of child abuse or Code of Conduct
Violation including termination of employment if found guilty
of felony child abuse (misdemeanor guilty findings require
Juvenile Justice Services Director approval for continued
employment);

(c)  R547-1-19(2)(a) and (b) apply to staff members
accused of abuse of children other than in a Juvenile Justice
Services licensed and/or contracted program or facility and/or
outside their scope of employment.

(d)  Failure to implement and comply with R547-1-19(2),
A, B, and C may result in immediate suspension or revocation
of the program license as required by the Utah Code, 62A-7-
106.5 and 62A-2-113.

KEY:  diversion programs, juvenile corrections, licensing,
prohibited items and devices
June 11, 2009 62A-7-106.5
Notice of Continuation May 30, 2007
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R590.  Insurance, Administration.
R590-146.  Medicare Supplement Insurance Standards.
R590-146-1.  Authority.

This rule is issued pursuant to the authority vested in the
commissioner under Subsection 31A-22-620(3)(c), (d) and (e)
requiring the commissioner to adopt rules to establish minimum
standards for individual and group Medicare supplement
insurance.

R590-146-2.  Purpose.
The purpose of this rule is to provide for the reasonable

standardization of coverage and simplification of terms and
benefits of Medicare supplement policies; to facilitate public
understanding and comparison of such policies; to eliminate
provisions contained in such policies which may be misleading
or confusing in connection with the purchase of such policies or
with the settlement of claims; to provide for full disclosures in
the sale of accident and sickness insurance coverages to persons
eligible for Medicare; and to establish rating and reporting
requirements.

R590-146-3.  Applicability and Scope.
A.  Except as otherwise specifically provided in Sections

7, 13, 14, 17 and 22, this rule shall apply to:
(1)  all Medicare supplement policies delivered or issued

for delivery in this state on or after the effective date of this rule;
and

(2)  all certificates issued under group Medicare
supplement policies which certificates have been delivered or
issued for delivery in this state.

B.  This rule shall not apply to a policy or contract of one
or more employers or labor organizations, or of the trustees of
a fund established by one or more employers or labor
organizations, or combination thereof, for employees or former
employees, or a combination thereof, or for members or former
members, or a combination, of the labor organizations.

R590-146-4.  Definitions.
For purposes of this rule:
A.  "Applicant" means:
(1)  in the case of an individual Medicare supplement

policy, the person who seeks to contract for insurance benefits,
and

(2)  in the case of a group Medicare supplement policy, the
proposed certificateholder.

B.  "Bankruptcy" means when a Medicare Advantage
organization that is not an issuer has filed, or has had filed
against it, a petition for declaration of bankruptcy and has
ceased doing business in the state.

C.  "Certificate" means any certificate delivered or issued
for delivery in this state under a group Medicare supplement
policy.

D.  "Certificate form" means the form on which the
certificate is delivered or issued for delivery by the issuer.

E.  "Continuous period of creditable coverage" means the
period during which an individual was covered by creditable
coverage, if during the period of the coverage the individual had
no breaks in coverage greater than 63 days.

F.  "Creditable coverage" has the same meaning as
provided in Section 31A-1-301.

G.  "Employee welfare benefit plan" means a plan, fund or
program of employee benefits as defined in 29 U.S.C. Section
1002, Employee Retirement Income Security Act.

H.  "Insolvency" means when an issuer, licensed to transact
the business of insurance in this state, has had a final order of
liquidation entered against it with a finding of insolvency by a
court of competent jurisdiction in the issuer's state of domicile.

I.  "Issuer" includes insurance companies, fraternal benefit
societies, health care service plans, health maintenance

organizations, and any other entity delivering or issuing for
delivery in this state Medicare supplement policies or
certificates.

J.  "Medicare" means the "Health Insurance for the Aged
Act," Title XVIII of the Social Security Amendments of 1965,
as then constituted or later amended.

K.  "Medicare Advantage plan" means a plan of coverage
for health benefits under Medicare Part C as defined in U.S.C.
1395w-28(b)(1), and includes:

(1)  coordinated care plans which provide health care
services, including but not limited to health maintenance
organization plans, with or without a point-of-service option,
plans offered by provider-sponsored organizations, and
preferred provider organization plans;

(2)  medical savings account plans coupled with a
contribution into a Medicare Advantage medical savings
account; and

(3)  Medicare Advantage private fee-for-service plans.
L.  "Medicare supplement policy" means a group or

individual policy of disability insurance or a subscriber contract
of hospital and medical service associations or health
maintenance organizations, other than a policy issued pursuant
to a contract under Section 1876 of the federal Social Security
Act, 42 U.S.C. Section 1395 et seq., or an issued policy under
a demonstration project specified in 42 U.S.C. Section
1395ss(g)(1), which is advertised, marketed or designed
primarily as a supplement to reimbursements under Medicare
for the hospital, medical or surgical expenses of persons eligible
for Medicare. "Medicare supplement policy" does not include
Medicare Advantage plans established under Medicare Part C,
Outpatient Prescription Drug plans established under Medicare
Part D, or any Health Care Prepayment Plan, HCPP, that
provides benefits pursuant to an agreement under Section
1833(a)(1)(A) of the Social Security Act.

M.  "Policy form" means the form on which the policy is
delivered or issued for delivery by the issuer.

N.  "Secretary" means the Secretary of the United States
Department of Health and Human Services.

R590-146-5.  Policy Definitions and Terms.
No policy or certificate may be advertised, solicited or

issued for delivery in this state as a Medicare supplement policy
or certificate unless the policy or certificate contains definitions
or terms, which conform to the requirements of this section.

A.  "Accident," "accidental injury," or "accidental means"
shall be defined to employ "result" language and shall not
include words, which establish an accidental means test or use
words such as "external, violent, visible wounds" or similar
words of description or characterization.

(1)  The definition shall not be more restrictive than the
following: "Injury or injuries for which benefits are provided
means accidental bodily injury sustained by the insured person
which is the direct result of an accident, independent of disease
or bodily infirmity or any other cause, and occurs while
insurance coverage is in force."

(2)  The definition may provide that injuries shall not
include injuries for which benefits are provided or available
under any workers' compensation, employer's liability or similar
law, or motor vehicle no-fault plan, unless prohibited by law.

B.  "Benefit period" or "Medicare benefit period" shall not
be defined more restrictively than as defined in the Medicare
program.

C.  "Convalescent nursing home," "extended care facility,"
or "skilled nursing facility" shall not be defined more
restrictively than as defined in the Medicare program.

D.  "Health care expenses" means, for purposes of Section
14, expenses of health maintenance organizations associated
with the delivery of health care services, which expenses are
analogous to incurred losses of insurers.
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E.  "Hospital" may be defined in relation to its status,
facilities and available services or to reflect its accreditation by
the Joint Commission on Accreditation of Hospitals, but not
more restrictively than as defined in the Medicare program.

F.  "Medicare" shall be defined in the policy and certificate.
Medicare may be substantially defined as "The Health Insurance
for the Aged Act, Title XVIII of the Social Security
Amendments of 1965 as Then Constituted or Later Amended,"
or "Title I, Part I of Public Law 89-97, as Enacted by the Eighty-
Ninth Congress of the United States of America and popularly
known as the Health Insurance for the Aged Act, as then
constituted and any later amendments or substitutes thereof," or
words of similar import.

G.  "Medicare eligible expenses" shall mean expenses of
the kinds covered by Medicare Parts A and B, to the extent
recognized as reasonable and medically necessary by Medicare.

H.  "Physician" shall not be defined more restrictively than
as defined in the Medicare program.

I.  "Sickness" shall not be defined to be more restrictive
than the following:

"Sickness means illness or disease of an insured person
which first manifests itself after the effective date of insurance
and while the insurance is in force."

The definition may be further modified to exclude
sicknesses or diseases for which benefits are provided under any
workers' compensation, occupational disease, employer's
liability or similar law.

R590-146-6.  Policy Provisions.
A.  Except for permitted preexisting condition clauses as

described in Subsections 7A(1) and 8A(1) of this rule, no policy
or certificate may be advertised, solicited or issued for delivery
in this state as a Medicare supplement policy if the policy or
certificate contains limitations or exclusions on coverage that
are more restrictive than those of Medicare.

B.  No Medicare supplement policy or certificate may use
waivers to exclude, limit or reduce coverage or benefits for
specifically named or described preexisting diseases or physical
conditions.

C.  No Medicare supplement policy or certificate in force
in the state shall contain benefits, which duplicate benefits
provided by Medicare.

D.  (1) Subject to Subsections 7 (A)(4), (5) and (7) and
8(A)(4) and (5), a Medicare supplement policy with benefits for
outpatient drugs in existence prior to January 1, 2006 shall be
renewed for current policyholders who do not enroll in Part D
at the option of the policyholder.

(2)  A Medicare supplement policy with benefits for
outpatient prescription drugs shall not be issued after December
31, 2005.  (3) After December 31, 2005, a Medicare supplement
policy with benefits for outpatient prescription drugs may not be
renewed after the policyholder enrolls in Medicare Part D
unless:

(a)  The policy is modified to eliminate outpatient
prescription coverage for expenses of outpatient prescription
drugs incurred after the effective date of the individual's
coverage under a Part D plan, and;

(b)  Premiums are adjusted to reflect the elimination of
outpatient prescription coverage at the time of Medicare Part D
enrollment, accounting for any claims paid, if applicable.

R590-146-7.  Minimum Benefit Standards for Policies or
Certificates Issued for Delivery Prior to July 30, 1992.

No policy or certificate may be advertised, solicited or
issued for delivery in this state as a Medicare supplement policy
or certificate unless it meets or exceeds the following minimum
standards. These are minimum standards and do not preclude the
inclusion of other provisions or benefits which are not
inconsistent with these standards.

A.  General Standards. The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six
months from the effective date of coverage because it involved
a preexisting condition. The policy or certificate shall not define
a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended
by or received from a physician within six months before the
effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover cost sharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible amount and
copayment percentage factors. Premiums may be modified to
correspond with such changes.

(4)  A "noncancellable," "guaranteed renewable," or
"noncancellable and guaranteed renewable" Medicare
supplement policy shall not:

(a)  provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termination
of coverage of the insured, other than the nonpayment of
premium; or

(b)  be canceled or nonrenewed by the issuer solely on the
grounds of deterioration of health.

(5)(a)  Except as authorized by the commissioner of this
state, an issuer shall neither cancel nor nonrenew a Medicare
supplement policy or certificate for any reason other than
nonpayment of premium or material misrepresentation.

(b)  If a group Medicare supplement insurance policy is
terminated by the group policyholder and not replaced as
provided in Subsection (5)(d), the issuer shall offer
certificateholders an individual Medicare supplement policy.
The issuer shall offer the certificateholder at least the following
choices:

(i)  an individual Medicare supplement policy currently
offered by the issuer having comparable benefits to those
contained in the terminated group Medicare supplement policy;
and

(ii)  an individual Medicare supplement policy which
provides only such benefits as are required to meet the minimum
standards as defined in Subsection 8B of this rule.

(c)  If membership in a group is terminated, the issuer
shall:

(i)  offer the certificateholder the conversion opportunities
described in Subsection (b); or

(ii)  at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group.

(d)  If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination. Coverage under the new group policy
shall not result in any exclusion for preexisting conditions that
would have been covered under the group policy being
replaced.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the policy
was in force may be predicated upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or to payment of the maximum benefits.
Receipt of Medicare Part D benefits will not be considered in
determining a continuous loss.
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(7)  If a Medicare supplement policy eliminates an
outpatient prescription drug benefit as a result of requirements
imposed by the Medicare Prescription Drug, Improvement, and
Modernization Act of 2003, the modified policy shall be deemed
to satisfy the guaranteed renewal requirements of this
subsection.

B.  Benefit Standards.  Every issuer shall include the
following benefits:

(1)  coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the
61st day through the 90th day in any Medicare benefit period;

(2)  coverage for either all or none of the Medicare Part A
inpatient hospital deductible amount;

(3)  coverage of Part A Medicare eligible expenses incurred
as daily hospital charges during use of Medicare's lifetime
hospital inpatient reserve days;

(4)  upon exhaustion of all Medicare hospital inpatient
coverage including the lifetime reserve days, coverage of 90%
of all Medicare Part A eligible expenses for hospitalization not
covered by Medicare subject to a lifetime maximum benefit of
an additional 365 days;

(5)  coverage under Medicare Part A for the reasonable cost
of the first three pints of blood, or equivalent quantities of
packed red blood cells, as defined under federal regulations,
unless replaced in accordance with federal regulations or already
paid for under Part B;

(6)  coverage for the coinsurance amount of Medicare
eligible expenses under Part B regardless of hospital
confinement, subject to a maximum calendar year out-of-pocket
amount equal to the Medicare Part B deductible, $100; and

(7)  effective January 1, 1990, coverage under Medicare
Part B for the reasonable cost of the first three pints of blood, or
equivalent quantities of packed red blood cells, as defined under
federal regulations, unless replaced in accordance with federal
regulations or already paid for under Part A, subject to the
Medicare deductible amount.

R590-146-8.  Benefit Standards for Policies or Certificates
Issued or Delivered on or After July 30, 1992.

The following standards are applicable to all Medicare
supplement policies or certificates delivered or issued for
delivery in this state on or after July 30, 1992.  No policy or
certificate may be advertised, solicited, delivered or issued for
delivery in this state as a Medicare supplement policy or
certificate unless it complies with these benefit standards.

A.  General Standards.  The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six
months from the effective date of coverage because it involved
a preexisting condition.  The policy or certificate shall not
define a preexisting condition more restrictively than a condition
for which medical advice was given or treatment was
recommended by or received from a physician within six months
before the effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover cost-sharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible amount and
copayment percentage factors.  Premiums may be modified to
correspond with such changes.

(4)  No Medicare supplement policy or certificate shall
provide for termination of coverage of a spouse solely because
of the occurrence of an event specified for termination of
coverage of the insured, other than the nonpayment of premium.

(5)  Each Medicare supplement policy shall be guaranteed
renewable.

(a)  The issuer shall not cancel or nonrenew the policy
solely on the ground of health status of the individual.

(b)  The issuer shall not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(c)  If the Medicare supplement policy is terminated by the
group policyholder and is not replaced as provided under
Subsection 8A(5)(e), the issuer shall offer certificateholders an
individual Medicare supplement policy which, at the option of
the certificateholder:

(i)  provides for continuation of the benefits contained in
the group policy; or

(ii)  provides for benefits that otherwise meet the
requirements of this subsection.

(d)  If an individual is a certificateholder in a group
Medicare supplement policy and the individual terminates
membership in the group, the issuer shall:

(i)  offer the certificateholder the conversion opportunity
described in Subsection 8A(5)(c); or

(ii)  at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group
policy.

(e)  If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination.  Coverage under the new policy shall
not result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.

(f)  If a Medicare supplement policy eliminates an
outpatient prescription drug benefit as a result of requirements
imposed by the Medicare Prescription Drug, Improvement and
Modernization Act of 2003, the modified policy shall be
deemed to satisfy the guaranteed renewal requirements of this
subsection.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the policy
was in force may be conditioned upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or payment of the maximum benefits.
Receipt of Medicare Part D benefits will not be considered in
determining a continuous loss.

(7)(a)  A Medicare supplement policy or certificate shall
provide that benefits and premiums under the policy or
certificate shall be suspended at the request of the policyholder
or certificateholder for the period, not to exceed 24 months, in
which the policyholder or certificateholder has applied for and
is determined to be entitled to medical assistance under Title
XIX of the Social Security Act, but only if the policyholder or
certificateholder notifies the issuer of the policy or certificate
within 90 days after the date the individual becomes entitled to
assistance.

(b)  If suspension occurs and if the policyholder or
certificateholder loses entitlement to medical assistance, the
policy or certificate shall be automatically reinstituted, effective
as of the date of termination of entitlement, if the policyholder
or certificateholder provides notice of loss of entitlement within
90 days after the date of loss and pays the premium attributable
to the period.

(c)  Each Medicare supplement policy shall provide that
benefits and premiums under the policy shall be suspended, for
the period provided by federal regulation, at the request of the
policyholder if the policyholder is entitled to benefits under
Section 226 (b) of the Social Security Act and is covered under
a group health plan, as defined in Section 1862 (b)(1)(A)(v) of
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the Social Security Act.  If suspension occurs and if the
policyholder or certificate holder loses coverage under the group
health plan, the policy shall be automatically reinstituted,
effective as of the date of lass of coverage, if the policyholder
provides notice of loss of coverage within 90 days after the date
of such loss and pays the premium attributable to the period,
effective as of the date of termination of entitlement.

(d)  Reinstitution of coverages:
(i)  shall not provide for any waiting period with respect to

treatment of preexisting conditions;
(ii)  shall provide for resumption of coverage that is

substantially equivalent to coverage in effect before the date of
suspension. If the suspended Medicare supplement policy
provided coverage for outpatient prescription drugs,
reinstitution of the policy for Medicare Part D enrollees shall be
without coverage for outpatient prescription drugs and shall
otherwise provide substantially equivalent coverage to the
coverage in effect before the date of suspension; and

(iii)  shall provide for classification of premiums on terms
at least as favorable to the policyholder or certificateholder as
the premium classification terms that would have applied to the
policyholder or certificateholder had the coverage not been
suspended.

B.  Standards for Basic, Core, Benefits Common to All
Benefit Plans.

Every issuer shall make available a policy or certificate
including only the following basic "core" package of benefits to
each prospective insured.  An issuer may make available to
prospective insureds any of the other Medicare Supplement
Insurance Benefit Plans in addition to the basic core package,
but not in lieu of it.

(1)  Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the
61st day through the 90th day in any Medicare benefit period.

(2)  Coverage of Part A Medicare eligible expenses
incurred for hospitalization to the extent not covered by
Medicare for each Medicare lifetime inpatient reserve day used.

(3)  Upon exhaustion of the Medicare hospital inpatient
coverage including the lifetime reserve days, coverage of 100%
of the Medicare Part A eligible expenses for hospitalization paid
at the applicable prospective payment system, PPS, rate or other
appropriate Medicare standard of payment, subject to a lifetime
maximum benefit of an additional 365 days. The provider shall
accept the issuer's payment as payment in full and may not bill
the insured for any balance.

(4)  Coverage under Medicare Parts A and B for the
reasonable cost of the first three pints of blood, or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal
regulations.

(5)  Coverage for the coinsurance amount, or in the case of
hospital outpatient department services under a prospective
payment system, the copayment amount of Medicare eligible
expenses under Part B regardless of hospital confinement,
subject to the Medicare Part B deductible.

C.  Standards for Additional Benefits.  The following
additional benefits shall be included in Medicare Supplement
Benefit Plans "B" through "J" only as provided by Section 9 of
this rule.

(1)  Medicare Part A Deductible: Coverage for the entire
Medicare Part A inpatient hospital deductible amount per
benefit period.

(2)  Skilled Nursing Facility Care: Coverage for the actual
billed charges up to the coinsurance amount from the 21st day
through the 100th day in a Medicare benefit period for post
hospital skilled nursing facility care eligible under Medicare
Part A.

(3)  Medicare Part B Deductible: Coverage for the entire
Medicare Part B deductible amount per calendar year regardless

of hospital confinement.
(4)  80% of the Medicare Part B Excess Charges: Coverage

for 80% of the difference between the actual Medicare Part B
charge as billed, not to exceed any charge limitation established
by the Medicare program or state law, and the Medicare-
approved Part B charge.

(5)  100% of the Medicare Part B Excess Charges:
Coverage for all of the difference between the actual Medicare
Part B charge as billed, not to exceed any charge limitation
established by the Medicare program or state law, and the
Medicare-approved Part B charge.

(6)  Basic Outpatient Prescription Drug Benefit: Coverage
for 50% of outpatient prescription drug charges, after a $250
calendar year deductible, to a maximum of $1,250 in benefits
received by the insured per calendar year, to the extent not
covered by Medicare. The outpatient prescription drug benefit
may be included for sale or issuance in a Medicare supplement
policy until January 1, 2006.

(7)  Extended Outpatient Prescription Drug Benefit:
Coverage for 50% of outpatient prescription drug charges, after
a $250 calendar year deductible to a maximum of $3,000 in
benefits received by the insured per calendar year, to the extent
not covered by Medicare. The outpatient prescription drug
benefit may be included for sale or issuance in a Medicare
supplement policy until January 1, 2006.

(8)  Medically Necessary Emergency Care in a Foreign
Country: Coverage to the extent not covered by Medicare for
80% of the billed charges for Medicare-eligible expenses for
medically necessary emergency hospital, physician and medical
care received in a foreign country, which care would have been
covered by Medicare if provided in the United States and which
care began during the first 60 consecutive days of each trip
outside the United States, subject to a calendar year deductible
of $250, and a lifetime maximum benefit of $50,000.  For
purposes of this benefit, "emergency care" shall mean care
needed immediately because of an injury or an illness of sudden
and unexpected onset.

(9)  Preventive Medical Care Benefit.
(a)  Coverage for the following preventive health services

not covered by Medicare:
(i)  an annual clinical preventive medical history and

physical examination that may include tests and services from
Subsection (b) and patient education to address preventive
health care measures; and

(ii)  preventive screening tests or preventive services, the
selection and frequency of which is determined to be medically
appropriate by the attending physician.

(b)  Reimbursement shall be for the actual charges up to
100% of the Medicare-approved amount for each service, as if
Medicare were to cover the service as identified in American
Medical Association Current Procedural Terminology, AMA
CPT, codes, to a maximum of $120 annually under this benefit.
This benefit shall not include payment for any procedure
covered by Medicare.

(10)  At-Home Recovery Benefit: Coverage for services to
provide short term, at-home assistance with activities of daily
living for those recovering from an illness, injury or surgery.

(a)  For purposes of this benefit, the following definitions
shall apply:

(i)  "Activities of daily living" include, but are not limited
to bathing, dressing, personal hygiene, transferring, eating,
ambulating, assistance with drugs that are normally self-
administered, and changing bandages or other dressings.

(ii)  "Care provider" means a duly qualified or licensed
home health aide or homemaker, personal care aide or nurse
provided through a licensed home health care agency or referred
by a licensed referral agency or licensed nurses registry.

(iii)  "Home" shall mean any place used by the insured as
a place of residence, provided that the place would qualify as a
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residence for home health care services covered by Medicare.
A hospital or skilled nursing facility shall not be considered the
insured's place of residence.

(iv)  "At-home recovery visit" means the period of a visit
required to provide at-home recovery care, without limit on the
duration of the visit, except each consecutive four hours in a 24-
hour period of services provided by a care provider is one visit.

(b)  Coverage Requirements and Limitations
(i)  At-home recovery services provided shall be primarily

services, which assist in activities of daily living.
(ii)  The insured's attending physician shall certify that the

specific type and frequency of at-home recovery services are
necessary because of a condition for which a home care plan of
treatment was approved by Medicare.

(iii)  Coverage is limited to:
(I)  no more than the number and type of at-home recovery

visits certified as necessary by the insured's attending physician.
The total number of at-home recovery visits shall not exceed the
number of Medicare approved home health care visits under a
Medicare approved home care plan of treatment;

(II)  the actual charges for each visit up to a maximum
reimbursement of $40 per visit;

(III)  $1,600 per calendar year;
(IV)  seven visits in any one week;
(V)  care furnished on a visiting basis in the insured's

home;
(VI)  services provided by a care provider as defined in this

section;
(VII)  at-home recovery visits while the insured is covered

under the policy or certificate and not otherwise excluded; and
(VIII)  at-home recovery visits received during the period

the insured is receiving Medicare approved home care services
or no more than eight weeks after the service date of the last
Medicare approved home health care visit.

(c)  Coverage is excluded for:
(i)  home care visits paid for by Medicare or other

government programs; and
(ii)  care provided by family members, unpaid volunteers

or providers who are not care providers.
D.  Standards for Plans K and L.
(1)  Standardized Medicare supplement benefit plan "K"

shall consist of the following:
(a)  coverage of 100 % of the part A hospital coinsurance

amount for each day used from the 61st through the 90th day in 

any Medicare benefit period;
(b)  coverage of 100% of the Part A hospital coinsurance

amount for each Medicare lifetime inpatient reserve day used
from the 91st through the 150th day in any Medicare benefit
period;

(c)  upon exhaustion of the Medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of 100%
of the Medicare Part A eligible expenses for hospitalization paid
at the applicable prospective payment system, PPS, rate, or other
appropriate Medicare standard of payment, subject to a lifetime
maximum benefit of an additional 365 days. The provider shall
accept the issuer's payment as payment in full and may not bill
the insured for any balance;

(d)  medicare Part A Deductible: Coverage for 50% of the
Medicare Part A inpatient hospital deductible amount per
benefit period until the out-of-pocket limitation is met as
described in Subsection (j);

(e)  skilled Nursing Facility Care: Coverage for 50% of the
coinsurance amount for each day used from the 21  day throughst

the 100th day in a Medicare benefit period for post-hospital
skilled nursing facility care eligible under Medicare Part A until
the out-of-pocket limitation is met as described in Subsection
(j);

(f)  hospice Care: Coverage for 50% of the cost sharing for
all Part A Medicare eligible expenses and respite care until the

out-of-pocket limitation is met as described in Subsection (j);
(g)  coverage for 50%, under Medicare Part A or B, of the

reasonable cost of the first three pints of blood, or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal
regulations until the out-of-pocket limitation is met as described
in Subsection (j);

(h)  except for coverage provided in Subsection (i) below,
coverage for 50% of the cost sharing otherwise applicable under
Medicare Part B after the policyholder pays the Part B
deductible until the out-of-pocket limitation is met as described
in Subsection (j) below;

(i)  coverage of 100% of the cost sharing for Medicare Part
B preventive services after the policyholder pays the Part B
deductible; and

(j)  coverage of 100% of all cost sharing under Medicare
Part A and B for the balance of the calendar year after the
individual has reached the out-of-pocket limitation on annual
expenditures under Medicare Part A and B of $4000 in 2006,
indexed each year by the appropriate inflation adjustment
specified by the Secretary of the U.S. Department of Health and
Human Services.

(2)  Standardized Medicare supplement benefit plan "L"
shall consist of the following:

(a)  The benefits described in Subsections 146-8(D)(1)(a),
(b), (c) and (i);

(b)  The benefits described in Subsections 146-8 (D)(1) (d),
(e), (f), (g) and (h), but substituting 75% for 50%; and

(c)  The benefit described in Subsection 146-8 (D)(1)(j),
but substituting $2000 for $4000.

R590-146-9.  Standard Medicare Supplement Benefit Plans.
A.  An issuer shall make available to each prospective

policyholder and certificateholder a policy form or certificate
form containing only the basic core benefits, as defined in
Subsection 8B of this rule.

B.  No groups, packages or combinations of Medicare
supplement benefits other than those listed in this section may
be offered for sale in this state, except as may be permitted in
Section 10 of this rule.

C.  Benefit plans shall be uniform in structure, language,
designation and format to the standard benefit plans "A"
through "J" listed in this section and conform to the definitions
in Section 4 of this rule.  Each benefit shall be structured in
accordance with the format provided in Subsections 8B and 8C,
or 8D and list the benefits in the order shown in this subsection.
For purposes of this section, "structure, language, and format"
means style, arrangement and overall content of a benefit.

D.  An issuer may use, in addition to the benefit plan
designations required in Subsection C, other designations to the
extent permitted by law.  Make-up of benefit plans:

(1)  Standardized Medicare supplement benefit plan "A"
shall be limited to the basic, core, benefits common to all
benefit plans, as defined in Subsection 8B of this rule.

(2)  Standardized Medicare supplement benefit plan "B"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible
as defined in Subsection 8C(1).

(3)  Standardized Medicare supplement benefit plan "C"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, Medicare Part B deductible and
medically necessary emergency care in a foreign country as
defined in Subsections 8C(1), (2), (3) and (8) respectively.

(4)  Standardized Medicare supplement benefit plan "D"
shall include only the following: The core benefit, as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, medically necessary emergency care
in an foreign country and the at-home recovery benefit as
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defined in Subsections 8C(1), (2), (8) and (10) respectively.
(5)  Standardized Medicare supplement benefit plan "E"

shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, medically necessary emergency care
in a foreign country and preventive medical care as defined in
Subsections 8C(1), (2), (8) and (9) respectively.

(6)  Standardized Medicare supplement benefit plan "F"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
the skilled nursing facility care, the Part B deductible, 100% of
the Medicare Part B excess charges, and medically necessary
emergency care in a foreign country as defined in Subsections
8C(1), (2), (3), (5) and (8) respectively.

(7)  Standardized Medicare supplement benefit high
deductible plan "F" shall include only the following: 100% of
covered expenses following the payment of the annual high
deductible plan "F" deductible.  The covered expenses include
the core benefit as defined in Subsection 8B of this rule, plus the
Medicare Part A deductible, skilled nursing facility care, the
Medicare Part B deductible, 100% of the Medicare Part B
excess charges, and medically necessary emergency care in a
foreign country as defined in Subsections 8C(1), (2), (3), (5) and
(8) respectively.  The annual high deductible plan "F" deductible
shall consist of out-of-pocket expenses, other than premiums,
for services covered by the Medicare supplement plan "F"
policy, and shall be in addition to any other specific benefit
deductibles.  The annual high deductible Plan "F" deductible
shall be $1500 for 1998 and 1999, and shall be based on the
calendar year.  It shall be adjusted annually thereafter by the
Secretary to reflect the change in the Consumer Price Index for
all urban consumers for the 12-month period ending with
August of the preceding year, and rounded to the nearest
multiple of $10.

(8)  Standardized Medicare supplement benefit plan "G"
shall include only the following: The core benefit as defined in
Subsection 8B of this rule, plus the Medicare Part A deductible,
skilled nursing facility care, 80% of the Medicare Part B excess
charges, medically necessary emergency care in a foreign
country, and the at-home recovery benefit as defined in
Subsections 8C(1), (2), (4), (8) and (10) respectively.

(9)  Standardized Medicare supplement benefit plan "H"
shall consist of only the following: The core benefit as defined
in Subsection 8B of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, basic prescription drug
benefit and medically necessary emergency care in a foreign
country as defined in Subsections 8C(1), (2), (6) and (8)
respectively. The prescription drug benefit shall not be included
in a Medicare supplement policy sold after December 31, 2005.

(10)  Standardized Medicare supplement benefit plan "I"
shall consist of only the following: The core benefit as defined
in Subsection 8B of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, 100% of the Medicare
Part B excess charges, basic prescription drug benefit, medically
necessary emergency care in a foreign country and at-home
recovery benefit as defined in Subsections 8C(1), (2), (5), (6),
(8) and (10) respectively. The outpatient prescription drug
benefit shall not be included in a Medicare supplement policy
sold after December 31, 2005.

(11)  Standardized Medicare supplement benefit plan "J"
shall consist of only the following: The core benefit as defined
in Subsection 8B of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B
deductible, 100% of the Medicare Part B excess charges,
extended prescription drug benefit, medically necessary
emergency care in a foreign country, preventive medical care
and at-home recovery benefit as defined in Subsections 8C(1),
(2), (3), (5), (7), (8), (9) and (10) respectively. The outpatient
prescription drug benefit shall not be included in a Medicare

supplement policy sold after December 31, 2005.
(12)  Standardized Medicare supplement benefit high

deductible plan "J" shall consist of only the following: 100% of
covered expenses following the payment of the annual high
deductible plan "J" deductible.  The covered expenses include
the core benefit as defined in Subsection 8B of this rule, plus
the Medicare Part A deductible, skilled nursing facility care,
Medicare Part B deductible, 100% of the Medicare Part B
excess charges, extended outpatient prescription drug benefit,
medically necessary emergency care in a foreign country,
preventive medical care benefit and at-home recovery benefit as
defined in Subsections 8C(1), (2), (3), (5), (7), (8), (9) and (10)
respectively.  The annual high deductible plan "J" deductible
shall consist of out-of-pocket expenses, other than premiums,
for services covered by the Medicare supplement plan "J"
policy, and shall be in addition to any other specific benefit
deductibles.  The annual deductible shall be $1500 for 1998 and
1999, and shall be based on a calendar year.  It shall be adjusted
annually thereafter by the Secretary to reflect the change in the
Consumer Price Index for all urban consumers for the twelve-
month period ending with August of the preceding year, and
rounded to the nearest multiple of $10. The outpatient
prescription drug benefit shall not be included in a Medicare
supplement policy sold after December 31, 2005.

(E)  Medicare supplement plans mandated by The
Medicare Prescription Drug, Improvement and Modernization
Act of 2003.

(1)  Standardized Medicare supplement benefit plan "K"
shall consist of only those benefits described in Section 8D(1).

(2)  Standardized Medicare supplement benefit plan "L"
shall consist of only those benefits described in Section 8D(2).

R590-146-10.  Medicare Select Policies and Certificates.
A. This section shall apply to Medicare Select policies and

certificates, as defined in this section.  No policy or certificate
may be advertised as a Medicare Select policy or certificate
unless it meets the requirements of this section.

B.  For the purposes of this section:
(1)  "Complaint" means any dissatisfaction expressed by an

individual concerning a Medicare Select issuer or its network
providers.

(2)  "Grievance" means dissatisfaction expressed in writing
by an individual insured under a Medicare Select policy or
certificate with the administration, claims practices, or provision
of services concerning a Medicare Select issuer or its network
providers.

(3)  "Medicare Select issuer" means an issuer offering, or
seeking to offer, a Medicare Select policy or certificate.

(4)  "Medicare Select policy" or "Medicare Select
certificate" mean respectively a Medicare supplement policy or
certificate that contains restricted network provisions.

(5)  "Network provider" means a provider of health care, or
a group of providers of health care, which has entered into a
written agreement with the issuer to provide benefits insured
under a Medicare Select policy.

(6)  "Restricted network provision" means any provision
which conditions the payment of benefits, in whole or in part,
on the use of network providers.

(7)  "Service area" means the geographic area approved by
the commissioner within which an issuer is authorized to offer
a Medicare Select policy.

C.  The commissioner may authorize an issuer to offer a
Medicare Select policy or certificate, pursuant to this section
and Section 4358 of the Omnibus Budget Reconciliation Act,
OBRA, of 1990 if the commissioner finds that the issuer has
satisfied all of the requirements of this rule.

D.  A Medicare Select issuer shall not issue a Medicare
Select policy or certificate in this state until its plan of operation
has been approved by the commissioner.
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E.  A Medicare Select issuer shall file a proposed plan of
operation with the commissioner in a format prescribed by the
commissioner.  The plan of operation shall contain at least the
following information:

(1)  evidence that all covered services that are subject to
restricted network provisions are available and accessible
through network providers, including a demonstration that:

(a)  services can be provided by network providers with
reasonable promptness with respect to geographic location,
hours of operation and after-hour care.  The hours of operation
and availability of after-hour care shall reflect usual practice in
the local area.  Geographic availability shall reflect the usual
travel times within the community;

(b)  the number of network providers in the service area is
sufficient, with respect to current and expected policyholders,
either:

(i)  to deliver adequately all services that are subject to a
restricted network provision; or

(ii)  to make appropriate referrals; and
(c)  there are written agreements with network providers

describing specific responsibilities
(d)  emergency care is available 24 hours per day and seven

days per week;
(e)  in the case of covered services that are subject to a

restricted network provision and are provided on a prepaid
basis, there are written agreements with network providers
prohibiting the providers from billing or otherwise seeking
reimbursement from or recourse against any individual insured
under a Medicare Select policy or certificate.  This subsection
shall not apply to supplemental charges or coinsurance amounts
as stated in the Medicare Select policy or certificate;

(2)  a statement or map providing a clear description of the
service area;

(3)  a description of the grievance procedure to be utilized;
(4)  a description of the quality assurance program,

including:
(a)  the formal organizational structure;
(b)  the written criteria for selection, retention and removal

of network providers; and
(c)  the procedures for evaluating quality of care provided

by network providers, and the process to initiate corrective
action when warranted;

(5)  a list and description, by specialty, of the network
providers;

(6)  copies of the written information proposed to be used
by the issuer to comply with Subsection I;

(7)  Any other information requested by the commissioner.
F.(1)  A Medicare Select issuer shall file any proposed

changes to the plan of operation, except for changes to the list
of network providers, with the commissioner prior to
implementing the changes.

(2)  Any changes to the list of network providers shall be
filed with the commissioner within 30 days of the change.  The
submission must include all network providers and clearly
identify the new and discontinued providers.

G.  A Medicare Select policy or certificate shall not restrict
payment for covered services provided by non-network
providers if:

(1)  the services are for symptoms requiring emergency care
or are immediately required for an unforeseen illness, injury or
a condition; and

(2)  it is not reasonable to obtain services through a
network provider.

H.  A Medicare Select policy or certificate shall provide
payment for full coverage under the policy for covered services
that are not available through network providers.

I.  A Medicare Select issuer shall make full and fair
disclosure in writing of the provisions, restrictions and
limitations of the Medicare Select policy or certificate to each

applicant.  This disclosure shall include at least the following:
(1)  an outline of coverage sufficient to permit the applicant

to compare the coverage and premiums of the Medicare Select
policy or certificate with:

(a)  other Medicare supplement policies or certificates
offered by the issuer; and

(b)  other Medicare Select policies or certificates;
(2)  a description, including address, phone number and

hours of operation, of the network providers, including primary
care physicians, specialty physicians, hospitals and other
providers;

(3)  a description of the restricted network provisions,
including payments for coinsurance and deductibles when
providers other than network providers are utilized. Except to
the extent specified in the policy or certificate, expenses
incurred when using out-of-network providers do not count
toward the out-of-pocket annual limit contained in plans K and
L;

(4)  a description of coverage for emergency and urgently
needed care and other out-of-service area coverage;

(5)  a description of limitations on referrals to restricted
network providers and to other providers;

(6)  a description of the policyholder's rights to purchase
any other Medicare supplement policy or certificate otherwise
offered by the issuer; and

(7)  a description of the Medicare Select issuer's quality
assurance program and grievance procedure.

J.  Prior to the sale of a Medicare Select policy or
certificate, a Medicare Select issuer shall obtain from the
applicant a signed and dated form stating that the applicant has
received the information provided pursuant to Subsection I of
this section and that the applicant understands the restrictions of
the Medicare Select policy or certificate.

K.  A Medicare Select issuer shall have and use procedures
for hearing complaints and resolving written grievances from
the subscribers.  The procedures shall be aimed at mutual
agreement for settlement and may include arbitration
procedures.

(1)  The grievance procedure shall be described in the
policy and certificates and in the outline of coverage.

(2)  At the time the policy or certificate is issued, the issuer
shall provide detailed information to the policyholder describing
how a grievance may be registered with the issuer.

(3)  Grievances shall be considered in a timely manner and
shall be transmitted to appropriate decision-makers who have
authority to fully investigate the issue and take corrective action.

(4)  If a grievance is found to be valid, corrective action
shall be taken promptly.

(5)  All concerned parties shall be notified about the results
of a grievance.

(6)  The issuer shall report no later than March 31 of each
calendar year to the commissioner regarding its grievance
procedure.  The report shall be in a format prescribed by the
commissioner and shall contain the number of grievances filed
in the past year and a summary of the subject, nature and
resolution of such grievances.

L.  At the time of initial purchase, a Medicare Select issuer
shall make available to each applicant for a Medicare Select
policy or certificate the opportunity to purchase any Medicare
supplement policy or certificate otherwise offered by the issuer.

M.(1)  At the request of an individual insured under a
Medicare Select policy or certificate, a Medicare Select issuer
shall make available to the individual insured the opportunity to
purchase a Medicare supplement policy or certificate offered by
the issuer which has comparable or lesser benefits and which
does not contain a restricted network provision.  The issuer shall
make the policies or certificates available without requiring
evidence of insurability after the Medicare Select policy or
certificate has been in force for six months.
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(2)  For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select policy
or certificate being replaced.  For the purposes of this
subsection, a significant benefit means coverage for the
Medicare Part A deductible, coverage for at-home recovery
services or coverage for Part B excess charges.

N.  Medicare Select policies and certificates shall provide
for continuation of coverage in the event the Secretary of Health
and Human Services determines that Medicare Select policies
and certificates issued pursuant to this section should be
discontinued due to either the failure of the Medicare Select
Program to be reauthorized under law or its substantial
amendment.

(1)  Each Medicare Select issuer shall make available to
each individual insured under a Medicare Select policy or
certificate the opportunity to purchase any Medicare supplement
policy or certificate offered by the issuer which has comparable
or lesser benefits and which does not contain a restricted
network provision.  The issuer shall make the policies and
certificates available without requiring evidence of insurability.

(2)  For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select policy
or certificate being replaced.  For the purposes of this
subsection, a significant benefit means coverage for the
Medicare Part A deductible, coverage for at-home recovery
services or coverage for Part B excess charges.

O.  A Medicare Select issuer shall comply with reasonable
requests for data made by state or federal agencies, including the
United States Department of Health and Human Services, for the
purpose of evaluating the Medicare Select Program.

R590-146-11.  Open Enrollment.
A.  An issuer shall not deny or condition the issuance or

effectiveness of any Medicare supplement policy or certificate
available for sale in this state, nor discriminate in the pricing of
a policy or certificate because of the health status, claims
experience, receipt of health care, or medical condition of an
applicant in the case of an application for a policy or certificate
that is submitted prior to or during the six month period
beginning with the first day of the first month in which an
individual is both 65 years of age or older and is enrolled for
benefits under Medicare Part B.  Each Medicare supplement
policy and certificate currently available from an insurer shall be
made available to all applicants who qualify under this section
without regard to age.

B.(1)  If an applicant qualifies under Subsection A and
submits an application during the time period referenced in
Subsection A and, as of the date of application, has had a
continuous period of creditable coverage of at least six months,
the issuer shall not exclude benefits based on a preexisting
condition.

(2)  If the applicant qualifies under Subsection A and
submits an application during the time period referenced in
Subsection A and, as of the date of application, has had a
continuous period of creditable coverage that is less than six
months, the issuer shall reduce the period of any preexisting
condition exclusion by the aggregate of the period of creditable
coverage applicable to the applicant as of the enrollment date.
The Secretary shall specify the manner of the reduction under
this subsection.

C.  Except as provided in Subsection B and Sections 12
and 23, Subsection A shall not be construed as preventing the
exclusion of benefits under a policy, during the first six months,
based on a preexisting condition for which the policyholder or
certificateholder received treatment or was otherwise diagnosed

during the six months before the coverage became effective.

R590-146-12.  Guaranteed Issue for Eligible Persons.
A.  Guaranteed Issue.
(1)  Eligible persons are those individuals described in

subsection B who seek to enroll under the policy during the
period specified in Subsection C, and who submit evidence of
the date of termination, disenrollment, or Medicare Part D
enrollment with the application for a Medicare supplement
policy.

(2)  With respect to eligible persons, an issuer shall not
deny or condition the issuance or effectiveness of a Medicare
supplement policy described in Subsection E that is offered and
is available for issuance to new enrollees by the issuer, shall not
discriminate in the pricing of such a Medicare supplement
policy because of health status, claims experience, receipt of
health care, or medical condition, and shall not impose an
exclusion of benefits based on a preexisting condition under
such a Medicare supplement policy.

B.  Eligible Persons.
An eligible person is an individual described in any of the

following subsections:
(1)  The individual is enrolled under an employee welfare

benefit plan that provides health benefits that supplement the
benefits under Medicare; and the plan terminates, or the plan
ceases to provide all such supplemental health benefits to the
individual.

(2)  The individual is enrolled with a Medicare Advantage
organization under a Medicare Advantage plan under part C of
Medicare, and any of the following circumstances apply, or the
individual is 65 years of age or older and is enrolled with a
program of All-Inclusive Care for the Elderly, PACE, provider
under Section 1894 of the Social Security Act, and there are
circumstances similar to those described below that would
permit discontinuance of the individual's enrollment with such
provider if such individual were enrolled in a Medicare
Advantage plan:

(a)  the certification of the organization, or plan under this
part, has been terminated, or the organization or plan has
notified the individual of an impending termination of such
certification; or

(b)  the organization has terminated or otherwise
discontinued providing the plan in the area in which the
individual resides, or has notified the individual of an
impending termination or discontinuance of such plan;

(c)  the individual is no longer eligible to elect the plan
because of a change in the individual's place of residence or
other change in circumstances specified by the Secretary, but
not including termination of the individual's enrollment on the
basis described in Section 1851(g)(3)(B) of the federal Social
Security Act, where the individual has not paid premiums on a
timely basis or has engaged in disruptive behavior as specified
in standards under Section 1856, or the plan is terminated for all
individuals within a residence area;

(d)  the individual demonstrates, in accordance with
guidelines established by the Secretary, that:

(i)  the organization offering the plan substantially violated
a material provision of the organization's contract under this part
in relation to the individual, including the failure to provide an
enrollee on a timely basis medically necessary care for which
benefits are available under the plan or the failure to provide
such covered care in accordance with applicable quality
standards; or

(ii)  the organization, or producer or other entity acting on
the organization's behalf, materially misrepresented the plan's
provisions in marketing the plan to the individual; or

(e)  the individual meets such other exceptional conditions
as the Secretary may provide."

(3)(a)  The individual is enrolled with:
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(i)  an eligible organization under a contract under Section
1876 of the Social Security Act, Medicare cost;

(ii)  a similar organization operating under demonstration
project authority, effective for periods before April 1, 1999;

(iii)  an organization under an agreement under Section
1833(a)(1)(A) of the Social Security Act, health care
prepayment plan; or

(iv)  an organization under a Medicare Select policy; and
(b)  The enrollment ceases under the same circumstances

that would permit discontinuance of an individual's election of
coverage in Section 12B(2).

(4)  The individual is enrolled under a Medicare
supplement policy and the enrollment ceases because:

(a)(i)  of the insolvency of the issuer or bankruptcy of the
nonissuer organization; or

(ii)  of other involuntary termination of coverage or
enrollment under the policy;

(b)  the issuer of the policy substantially violated a material
provision of the policy; or

(c)  the issuer, or a producer or other entity acting on the
issuer's behalf, materially misrepresented the policy's provisions
in marketing the policy to the individual;

(5)(a)  The individual was enrolled under a Medicare
supplement policy and terminates enrollment and subsequently
enrolls, for the first time, with any Medicare Advantage
organization under a Medicare Advantage plan under part C of
Medicare, any eligible organization under a contract under
Section 1876 of the Social Security Act, Medicare cost, any
similar organization operating under demonstration project
authority, any PACE program under Section 1894 of the Social
Security Act or a Medicare Select policy; and

(b)  The subsequent enrollment under Subsection (a) is
terminated by the enrollee during any period within the first 12
months of such subsequent enrollment, during which the
enrollee is permitted to terminate such subsequent enrollment
under Section 1851(e) of the federal Social Security Act; or

(6)  The individual, upon first becoming eligible for
benefits under part A of Medicare, enrolls in a Medicare
Advantage plan under part C of Medicare, or in a PACE
program under Section 1894 of the Social Security Act, and
disenrolls from the plan or program by not later than 12 months
after the effective date of enrollment.

(7)  The individual enrolls in a Medicare Part D plan
during the initial enrollment in Part D, was enrolled under a
Medicare supplement policy that covers outpatient prescription
drugs and the individual terminates enrollment in the Medicare
supplement policy and submits evidence of enrollment in
Medicare Part D along with the application for a policy
described in Subsection E(4).

(8) The individual is enrolled under medical assistance
under Title XIX of the Social Security Act, Medicaid, and is
involuntarily terminated outside of requirements of Subsection
8(A)(7)(a) and (b).

C.  Guaranteed Issue Time Periods.
(1)  In the case of an individual described in Subsection

B(1), the guaranteed issue period begins on the later of:
(i)  the date the individual receives a notice of termination

or cessation of all supplemental health benefits or, if a noticed
is not received, noticed that a claim has been denied because of
a termination or cessation; or

(ii)  the date that the applicable coverage terminates or
ceases; and ends sixty-three days thereafter;

(2)  In case of an individual described in Subsections B(2),
B(3), B(5) or B(6), whose enrollment is terminated
involuntarily, the guaranteed issue period begins on the date that
the individual receives a notice of termination and ends sixty-
three days after the date applicable coverage is terminated.

(3)  In the case of an individual described in Subsection
B(4)(a), the guaranteed issue period begins on the earlier of:

(i)  the date that the individual receives a notice of
termination, a notice of the issuer's bankruptcy or insolvency, or
other such similar notice if any; and

(ii)  the date that the applicable coverage is terminated, and
ends on the date that is sixty-three days after the date the
coverage is terminated.

(4)  In case of an individual described in Subsections B(2),
B(4)(b), B(4)(c), B(5) or B(6) who disenrolls voluntarily, the
guaranteed issue period begins on the date that is sixty days
before the effective date of the disenrollment and ends on the
day that is sixty-three days after the effective date.

(5)  In the case of an individual described in Subsection
B(7), the guaranteed issue period begins on the date the
individual receives notice pursuant to Section 1882(v)(2)(B) of
the Social Security Act from the Medicare supplement issuer
during the sixty-day period immediately proceeding the initial
Part D enrollment period ends on the date that is sixty-three
days after the effective date of the individual's coverage under
Medicare Part D.

(6)  In case of an individual described in Subsection B but
not described in the preceding provisions of this subsection, the
guaranteed issue period begins on the effective date of
disenrollment and ends on that date that is sixty-three days after
the effective date.

D.  Extended Medigap Access for Interrupted Trial Periods
(1)  In the case of an individual described in Subsection

B(5), or deemed to be so described, pursuant to this subsection,
whose enrollment with a plan or in a program described in
Subsection B(6) is involuntarily terminated within the first
twelve months of enrollment, and who, without an intervening
enrollment, enrolls with another such organization or provider,
the subsequent enrollment shall be deemed to be an initial
enrollment described in Section 12B(5);

(2)  In the case of an individual described in Subsection
B(6), or deemed to be so described, pursuant to this Subsection,
whose enrollment with a plan or in a program described in
Subsection B(6) is involuntarily terminated within the first
twelve months of enrollment, and who, without an intervening
enrollments, enrolls in another such plan or program, the
subsequent enrollment shall be deemed to be an initial
enrollment described in Section 12B(6).

(3)  For the purposes of Subsections B(5) and B(6), no
enrollment of an individual with an organization or provider
described in Subsection B(5)(a), or with a plan or in a program
described in Subsection B(6), may be deemed to be an initial
enrollment under this subsection after the two-year period
beginning on the date on which the individual first enrolled with
such an organization, provider, plan or program.

E.  Products to Which Eligible Persons are Entitled
The Medicare supplement policy to which eligible persons

are entitled under:
(1)  Subsections 12B(1), (2), (3), (4), and (8) is a Medicare

supplement policy which has a benefit package classified as
Plan A, B, C, or F, including F with a high deductible, K or L
offered by any issuer.

(2)(a)  Subject to Subsection (b), Subsection 12B(5) is the
same Medicare supplement policy in which the individual was
most recently previously enrolled, if available from the same
issuer, or, if not so available, a policy described in Subsection
(1).

(b)  After December 31, 2005, if the individual was most
recently enrolled in a Medicare supplement policy with a
outpatient drug benefit, a Medicare supplement policy described
in this subsection is:

(i)  the policy available from the same issuer but modified
to remove outpatient prescription drug coverage; or

(ii)  at the election of the policyholder, an A, B, C, F,
including F with a high deductible, K or L policy that is offered
by any issuer;
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(3)  Subsection 12B(6) shall include any Medicare
supplement policy offered by any issuer.

(4)  Subsection 12B(7) is a Medicare supplement policy
that has a benefit package classified as Plan A, B, C, F,
including F with a high deductible, K, or L, and that is offered
and is available for issuance to new enrollees by the same issuer
that issued the individual's Medicare supplement policy with
outpatient prescription drug coverage.

F.  Notification provisions.
(1)  At the time of an event described in Subsection B of

this section because of which an individual loses coverage or
benefits due to the termination of a contract or agreement,
policy, or plan, the organization that terminates the contract or
agreement, the issuer terminating the policy, or the administrator
of the plan being terminated, respectively, shall notify the
individual of his or her rights under this section, and of the
obligations of issuers of Medicare supplement policies under
Subsection A. Such notice shall be communicated
contemporaneously with the notification of termination.

(2)  At the time of an event described in Subsection B of
this section because of which an individual ceases enrollment
under a contract or agreement, policy, or plan, the organization
that offers the contract or agreement, regardless of the basis for
the cessation of enrollment, the issuer offering the policy, or the
administrator of the plan, respectively, shall notify the
individual of his or her rights under this section, and of the
obligations of issuers of Medicare supplement policies under
Subsection 12A. Such notice shall be communicated within ten
working days of the issuer receiving notification of
disenrollment.

R590-146-13.  Standards for Claims Payment.
A.  An issuer shall comply with Section 1882(c)(3) of the

Social Security Act, as enacted by Section 4081(b)(2)(C) of the
Omnibus Budget Reconciliation Act of 1987, OBRA, 1987,
Pub. L. No. 100-203, by:

(1)  accepting a notice from a Medicare carrier on dually
assigned claims submitted by participating physicians and
suppliers as a claim for benefits in place of any other claim form
otherwise required and making a payment determination on the
basis of the information contained in that notice;

(2)  notifying the participating physician or supplier and the
beneficiary of the payment determination;

(3)  paying the participating physician or supplier directly;
(4)  furnishing, at the time of enrollment, each enrollee

with a card listing the policy name, number and a central
mailing address to which notices from a Medicare carrier may
be sent;

(5)  paying user fees for claim notices that are transmitted
electronically or otherwise; and

(6)  providing to the Secretary of Health and Human
Services, at least annually, a central mailing address to which all
claims may be sent by Medicare carriers.

B.  Compliance with the requirements set forth in
Subsection A above shall be certified on the Medicare
supplement insurance experience reporting form.

R590-146-14.  Loss Ratio Standards and Refund or Credit of
Premium.

A.  Loss Ratio Standards.
(1)(a)  A Medicare supplement policy form or certificate

form shall not be delivered or issued for delivery unless the
policy form or certificate form can be expected, as estimated for
the entire period for which rates are computed to provide
coverage, to return to policyholders and certificateholders in the
form of aggregate benefits, not including anticipated refunds or
credits, provided under the policy form or certificate form:

(i)  at least 75% of the aggregate amount of premiums
earned in the case of group policies; or

(ii)  at least 65% of the aggregate amount of premiums
earned in the case of individual policies;

(b)  The loss ratio shall be calculated on the basis of
incurred claims experience or incurred health care expenses
where coverage is provided by a health maintenance
organization on a service rather than reimbursement basis and
earned premiums for the period and in accordance with accepted
actuarial principles and practices. Incurred health care expenses
where coverage is provided by a health maintenance
organization shall not include:

(i)  home office and overhead costs;
(ii)  advertising costs;
(iii)  commissions and other acquisition costs;
(iv)  taxes;
(v)  capital costs;
(vi)  administration costs; and
(vii)  claims processing costs.
(2)  All filings of rates and rating schedules shall

demonstrate that expected claims in relation to premiums
comply with the requirements of this section when combined
with actual experience to date.  Filings of rate revisions shall
also demonstrate that the anticipated loss ratio over the entire
future period for which the revised rates are computed to
provide coverage can be expected to meet the appropriate loss
ratio standards, and comply with the requirements of R590-85.

(3)  For policies issued prior to July 30, 1992, expected
claims in relation to premiums shall meet:

(a)  the originally filed anticipated loss ratio when
combined with the actual experience since inception;

(b)  the appropriate loss ratio requirement from
Subsections A(1)(a)(i) and (ii) when combined with actual
experience beginning with the effective date of October 31,
1994 as set forth in Bulletin 94-8; and

(c)  the appropriate loss ratio requirement from Subsections
A(1)(a)(i) and (ii) over the entire future period for which the
rates are computed to provide coverage.

B.  Refund or Credit Calculation.
(1)  An issuer shall collect and file with the commissioner

by May 31 of each year the data contained in the applicable
reporting form contained in Appendix A for each type in a
standard Medicare supplement benefit plan.

(2)  If on the basis of the experience as reported the
benchmark ratio since inception - ratio 1, exceeds the adjusted
experience ratio since inception - ratio 3, then a refund or credit
calculation, is required.  The refund calculation shall be done on
a statewide basis for each type in a standard Medicare
supplement benefit plan.  For purposes of the refund or credit
calculation, experience on policies issued within the reporting
year shall be excluded.

(3)  For the purposes of this section, policies or certificates
issued prior to July 30, 1992, the issuer shall make the refund or
credit calculation separately for all individual policies, including
all group policies subject to an individual loss ratio standard
when issued, combined and all other group policies combined
for experience after the effective date of this rule.  The first
report shall be due by May 31 each year.

(4)  A refund or credit shall be made only when the
benchmark loss ratio exceeds the adjusted experience loss ratio
and the amount to be refunded or credited exceeds a de minimis
level.  The refund shall include interest from the end of the
calendar year to the date of the refund or credit at a rate
specified by the Secretary of Health and Human Services, but in
no event shall it be less than the average rate of interest for 13-
week Treasury notes.  A refund or credit against premiums due
shall be made by September 30 following the experience year
upon which the refund or credit is based.

C.  Annual Filing of Premium Rates.
An issuer of Medicare supplement policies and certificates

issued before or after the effective date of July 30, 1992 in this
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state shall file annually its rates, rating schedule and supporting
documentation including ratios of incurred losses to earned
premiums by policy duration in accordance with the filing
requirements and procedures prescribed by the commissioner.
The supporting documentation shall also demonstrate in
accordance with actuarial standards of practice using reasonable
assumptions that the appropriate loss ratio standards can be
expected to be met over the entire period for which rates are
computed.  The demonstration shall exclude active life reserves.
An expected third-year loss ratio, which is greater than or equal
to the applicable percentage, shall be demonstrated for policies
or certificates in force less than three years.

(1)(a)  As soon as practicable, but prior to the effective date
of enhancements in Medicare benefits, every issuer of Medicare
supplement policies or certificates in this state shall file with the
commissioner, in accordance with the applicable filing
procedures of this state appropriate premium adjustments
necessary to produce loss ratios as anticipated for the current
premium for the applicable policies or certificates.  The
supporting documents necessary to justify the adjustment shall
accompany the filing.

(b)  As soon as practicable, but prior to the effective date
of enhancements in Medicare benefits, every issuer of Medicare
supplement policies or certificates in this state shall file with the
commissioner, in accordance with the applicable filing
procedures of this state an issuer shall make premium
adjustments necessary to produce an expected loss ratio under
the policy or certificate to conform to minimum loss ratio
standards for Medicare supplement policies and which are
expected to result in a loss ratio at least as great as that
originally anticipated in the rates used to produce current
premiums by the issuer for the Medicare supplement policies or
certificates.  No premium adjustment which would modify the
loss ratio experience under the policy other than the adjustments
described herein shall be made with respect to a policy at any
time other than upon its renewal date or anniversary date.

(c)  If an issuer fails to make premium adjustments
acceptable to the commissioner, the commissioner may order
premium adjustments, refunds or premium credits deemed
necessary to achieve the loss ratio required by this section.

(d)  The Annual Filing of Premium Rates must be filed in
compliance with R590-220-11.

(e)  The Annual Filing of Premium Rates shall be filed no
later than May 31 each year.

(2)  Any appropriate riders, endorsements or policy forms
needed to accomplish the Medicare supplement policy or
certificate modifications necessary to eliminate benefit
duplications with Medicare.  The riders, endorsements or policy
forms shall provide a clear description of the Medicare
supplement benefits provided by the policy or certificate.

D.  Public Hearings.
The commissioner may conduct a public hearing to gather

information concerning a request by an issuer for an increase in
a rate for a policy form or certificate form issued before or after
the effective date of July 30, 1996 if the experience of the form
for the previous reporting period is not in compliance with the
applicable loss ratio standard.  The determination of compliance
is made without consideration of any refund or credit for the
reporting period.  Public notice of the hearing shall be furnished
in a manner deemed appropriate by the commissioner.

R590-146-15.  Filing of Policies, Certificates, and Premium
Rates.

A.  An issuer shall not deliver or issue for delivery a policy
or certificate to a resident of this state unless the policy form or
certificate form has been filed for use in accordance with filing
requirements and procedures prescribed by the commissioner.

B.  An issuer shall file any riders or amendments to policy
or certificate forms to delete outpatient prescription drug

benefits as required by the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003 only with the
commissioner in the state in which the policy or certificate was
issued.

C.  An issuer shall not use or change premium rates for a
Medicare supplement policy or certificate unless the rates, rating
schedule and supporting documentation have been filed for
acceptance in accordance with the filing requirements and
procedures prescribed by the commissioner, and Rule R590-85.

D.(1)  Except as provided in Subsection (2) of this
subsection, an issuer shall not file more than one form of a
policy or certificate of each type for each standard Medicare
supplement benefit plan.

(2)  An issuer may offer, with the approval of the
commissioner, up to four additional policy forms or certificate
forms of the same type for the same standard Medicare
supplement benefit plan, one for each of the following cases:

(a)  the inclusion of new or innovative benefits;
(b)  the addition of either direct response or producer

marketing methods;
(c)  the addition of either guaranteed issue or underwritten

coverage;
(d)  the offering of coverage to individuals eligible for

Medicare by reason of disability.
(3)  For the purposes of this section, a "type" means an

individual policy, a group policy, an individual Medicare Select
policy, or a group Medicare Select policy.

E.(1)  Except as provided in Subsection (1)(a), an issuer
shall continue to make available for purchase any policy form
or certificate form issued after the effective date of this rule that
has been approved by the commissioner.  A policy form or
certificate form shall not be considered to be available for
purchase unless the issuer has actively offered it for sale in the
previous 12 months.

(a)  An issuer may discontinue the availability of a policy
form or certificate form if the issuer provides to the
commissioner in writing its decision at least 30 days prior to
discontinuing the availability of the form of the policy or
certificate.  After receipt of the notice by the commissioner, the
issuer may no longer offer for sale the policy form or certificate
form in this state.

(b)  An issuer that discontinues the availability of a policy
form or certificate form pursuant to Subsection (a) shall not file
a new policy form or certificate form of the same type for the
same standard Medicare supplement benefit plan as the
discontinued form for a period of five years after the issuer
provides notice to the commissioner of the discontinuance.  The
period of discontinuance may be reduced if the commissioner
determines that a shorter period is appropriate.

(2)  The sale or other transfer of Medicare supplement
business to another issuer shall be considered a discontinuance
for the purposes of this section.

(3)  A change in the rating structure or methodology shall
be considered a discontinuance under Subsection (1) unless the
issuer complies with the following requirements:

(a)  The issuer provides an actuarial memorandum, in a
form and manner prescribed by the commissioner, describing
the manner in which the revised rating methodology and
resultant rates differ from the existing rating methodology and
existing rates.

(b)  The issuer does not subsequently put into effect a
change of rates or rating factors that would cause the percentage
differential between the discontinued and subsequent rates as
described in the actuarial memorandum to change.  The
commissioner may approve a change to the differential, which
is in the public interest.

F.(1)  Except as provided in Subsection (2), the experience
of all policy forms or certificate forms of the same type in a
standard Medicare supplement benefit plan shall be combined
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for purposes of the refund or credit calculation prescribed in
Rule R590-146-14.

(2)  Forms assumed under an assumption reinsurance
agreement shall not be combined with the experience of other
forms for purposes of the refund or credit calculation.

R590-146-16.  Permitted Compensation Arrangements.
A.  An issuer or other entity may provide commission or

other compensation to a producer or other representative for the
sale of a Medicare supplement policy or certificate only if the
first year commission or other first year compensation is no
more than 200% of the commission or other compensation paid
for selling or servicing the policy or certificate in the second
year or period.

B.  The commission or other compensation provided in
subsequent renewal years shall be the same as that provided in
the second year or period and shall be provided for no fewer
than five renewal years.

C.  No issuer or other entity may provide compensation to
its producers or other producers and no producer may receive
compensation greater than the renewal compensation payable by
the replacing issuer on renewal policies or certificates if an
existing policy or certificate is replaced.

D.  For purposes of this section, "compensation" includes
pecuniary or non-pecuniary remuneration of any kind relating to
the sale or renewal of the policy or certificate including but not
limited to bonuses, gifts, prizes, awards and finders fees.

R590-146-17.  Required Disclosure Provisions.
A.  General Rules.
(1)  Medicare supplement policies and certificates shall

include a renewal or continuation provision.  The language or
specifications of the provision shall be consistent with the type
of contract issued.  The provision shall be appropriately
captioned and shall appear on the first page of the policy, and
shall include any reservation by the issuer of the right to change
premiums and any automatic renewal premium increases based
on the policyholder's age.

(2)  Except for riders or endorsements by which the issuer
effectuates a request made in writing by the insured, exercises
a specifically reserved right under a Medicare supplement
policy, or is required to reduce or eliminate benefits to avoid
duplication of Medicare benefits, all riders or endorsements
added to a Medicare supplement policy after date of issue or at
reinstatement or renewal which reduce or eliminate benefits or
coverage in the policy shall require a signed acceptance by the
insured.  After the date of policy or certificate issue, any rider or
endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term shall be
agreed to in writing signed by the insured, unless the benefits
are required by the minimum standards for Medicare supplement
policies, or if the increased benefits or coverage is required by
law.  Where a separate additional premium is charged for
benefits provided in connection with riders or endorsements, the
premium charge shall be set forth in the policy.

(3)  Medicare supplement policies or certificates shall not
provide for the payment of benefits based on standards
described as "usual and customary," "reasonable and customary"
or words of similar import.

(4)  If a Medicare supplement policy or certificate contains
any limitations with respect to preexisting conditions, such
limitations shall appear as a separate subsection of the policy
and be labeled as "Preexisting Condition Limitations."

(5)  Medicare supplement policies and certificates shall
have a notice prominently printed on the first page of the policy
or certificate or attached thereto stating in substance that the
policyholder or certificateholder shall have the right to return
the policy or certificate within 30 days of its delivery and to
have the premium refunded if, after examination of the policy or

certificate, the insured person is not satisfied for any reason.
(6)(a)  Issuers of accident and sickness policies or

certificates which provide hospital or medical expense coverage
on an expense incurred or indemnity basis to persons eligible
for Medicare shall provide to those applicants a Guide to Health
Insurance for People with Medicare in the form developed
jointly by the National Association of Insurance Commissioners
and the Centers for Medicare and Medicaid Services (CMS) in
a type size no smaller than 12 point type.  Delivery of the Guide
shall be made whether or not the policies or certificates are
advertised, solicited or issued as Medicare supplement policies
or certificates as defined in this rule.  Except in the case of
direct response issuers, delivery of the Guide shall be made to
the applicant at the time of application and acknowledgment of
receipt of the Guide shall be obtained by the issuer.  Direct
response issuers shall deliver the Guide to the applicant upon
request but not later than at the time the policy is delivered.

(b)  For the purposes of this section, "form" means the
language, format, type size, type proportional spacing, bold
character, and line spacing.

B.  Notice Requirements.
(1)  As soon as practicable, but no later than 30 days prior

to the annual effective date of any Medicare benefit changes, an
issuer shall notify its policyholders and certificateholders of
modifications it has made to Medicare supplement insurance
policies or certificates in a format acceptable to the
commissioner.  The notice shall:

(a)  include a description of revisions to the Medicare
program and a description of each modification made to the
coverage provided under the Medicare supplement policy or
certificate; and

(b)  inform each policyholder or certificateholder as to
when any premium adjustment is to be made due to changes in
Medicare.

(2)  The notice of benefit modifications and any premium
adjustments shall be in outline form and in clear and simple
terms so as to facilitate comprehension.

(3)  The notices shall not contain or be accompanied by
any solicitation.

C.  MMA Notice Requirements.
Issuers shall comply with any notice requirements of the

Medicare Prescription Drug, Improvement, and Modernization
Act of 2003.

D.  Outline of Coverage Requirements for Medicare
Supplement Policies.

(1)  Issuers shall provide an outline of coverage to all
applicants at the time application is presented to the prospective
applicant and, except for direct response policies, shall obtain
an acknowledgment of receipt of the outline from the applicant.

(2)  If an outline of coverage is provided at the time of
application and the Medicare supplement policy or certificate is
issued on a basis which would require revision of the outline, a
substitute outline of coverage properly describing the policy or
certificate shall accompany the policy or certificate when it is
delivered and contain the following statement, in no less than 12
point type, immediately above the company name:

"NOTICE: Read this outline of coverage carefully.  It is not
identical to the outline of coverage provided upon application
and the coverage originally applied for has not been issued."

(3)  The outline of coverage provided to applicants
pursuant to this section consists of four parts: a cover page,
premium information, disclosure pages, and charts displaying
the features of each benefit plan offered by the issuer.  The
outline of coverage shall be in the language and format
prescribed below in no less than 12-point type.  All plans A-L
shall be shown on the cover page, and the plans that are offered
by the issuer shall be prominently identified.  Premium
information for plans that are offered shall be shown on the
cover page or immediately following the cover page and shall be
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prominently displayed.  The premium and mode shall be stated
for all plans that are offered to the prospective applicant.  All
possible premiums for the prospective applicant shall be
illustrated.

(4)  The Outline of Medicare Supplement Coverage, from
the National Association of Insurance Commissioners, dated
1998, as incorporated by reference herein, is available for public
inspection at the Insurance Department.

E.  Notice Regarding Policies or Certificates Which Are
Not Medicare Supplement Policies.

(1)  Any accident and sickness insurance policy or
certificate, other than a Medicare supplement policy a policy
issued pursuant to a contract under Section 1876 of the Federal
Social Security Act, 42 U.S.C. 1395 et seq., disability income
policy; or other policy identified in Subsection 3B of this rule,
issued for delivery in this state to persons eligible for Medicare
shall notify insureds under the policy that the policy is not a
Medicare supplement policy or certificate.  The notice shall
either be printed or attached to the first page of the outline of
coverage delivered to insureds under the policy, or if no outline
of coverage is delivered, to the first page of the policy, or
certificate delivered to insureds.  The notice shall be in no less
than 12-point type and shall contain the following language:

"THIS (POLICY OR CERTIFICATE) IS NOT A
MEDICARE SUPPLEMENT (POLICY OR CONTRACT).  If
you are eligible for Medicare, review the Guide to Health
Insurance for People with Medicare available from the
company."

(2)  Applications provided to persons eligible for Medicare
for the health insurance policies or certificates described in
Subsection D(1) shall disclose, using the applicable statement
in Appendix C, the extent to which the policy duplicates
Medicare.  The disclosure statement shall be provided as a part
of, or together with, the application for the policy or certificate.

R590-146-18.  Requirements for Application Forms and
Replacement Coverage.

A.  Application forms shall include the following questions
designed to elicit information as to whether, as of the date of the
application, the applicant currently has Medicare supplement
Medicare Advantage, Medicaid coverage, or another health
insurance policy or certificate in force or whether a Medicare
supplement policy or certificate is intended to replace any other
accident and sickness policy or certificate presently in force.  A
supplementary application or other form to be signed by the
applicant and producer containing such questions and
statements may be used.

TABLE I

(Statements)
(Boldface Type)

  (1)  You do not need more than one Medicare supplement policy.
  (2)  If you purchase this policy, you may want to evaluate
your existing health coverage and decide if you need multiple
coverages.
  (3)  You may be eligible for benefits under Medicaid and may
not need a Medicare supplement policy.
  (4)  If, after purchasing this policy, you become eligible for
Medicaid, the benefits and premiums under your Medicare
supplement policy can be suspended, if requested, during your
entitlement to benefits under Medicaid for 24 months.  You must
request this suspension within 90 days of becoming eligible
for Medicaid.  If you are no longer entitled to Medicaid, your
suspended Medicare supplement policy or, if that is no
longer available, a substantially equivalent policy, will be
reinstituted if requested within 90 days of losing Medicaid
eligibility. If the Medicare supplement policy provided
coverage for outpatient prescription drugs and you enrolled
in Medicare Part D while your policy was suspended, the
reinstituted policy will not have outpatient prescription
drug coverage, but will otherwise be substantially equivalent
to your coverage before the date of the suspension.
  (5)  If you are eligible for, and have enrolled in a Medicare

supplement policy by reason of disability and you later become
covered by an employer or union-based group health plan, the
benefits and premiums under your Medicare supplement policy can
be suspended, if requested, while you are covered under the
employer or union-based group health plan. If you suspend your
Medicare supplement policy under these circumstances, and
later lose your employer or union-based group health plan, your
suspended Medicare supplement policy or, if that is no longer
available, a substantially equivalent policy, will be
reinstituted if requested within 90 days of losing your
employer or union-based group health plan. If the Medicare
supplement policy provided coverage for outpatient prescription
drugs and you enrolled in Medicare Part D while your policy was
suspended, the reinstituted policy will not have outpatient
prescription drug coverage, but will otherwise be substantially
equivalent to your coverage before the date of the suspension.
  (6)  Counseling services may be available in your state to
provide advice concerning your purchase of Medicare supplement
insurance and concerning medical assistance through the state
Medicaid program, including benefits as a Qualified Medicare
Beneficiary (QMB) and a Specified Low-Income Medicare
Beneficiary(SLMB).

Questions
(Boldface Type)

  If you lost or are losing other health insurance coverage
and received a notice from your prior insurer saying you were
eligible for guaranteed issue of a Medicare supplement insurance
policy, or that you had certain rights to buy such a policy,
you may be guaranteed acceptance in one or more of our Medicare
supplement plans. Please include a copy of the notice from your
prior insurer with the application. PLEASE ANSWER ALL
QUESTIONS.
(Please mark Yes or No below with an "X")
 To the best of your knowledge,
(1)(a)  Did you turn age 65 in the last 6 months?
        Yes       No
(b)     Did you enroll in Medicare Part B in the last 6 months?
        Yes       No
(c)     If yes, what is the effective date?
(2)     Are you covered for medical assistance through the state
Medicaid program?
(NOTE TO APPLICANT:  If you are participating in a "Spend-Down
Program" and have not met your "Share of Cost", please answer NO
to
this question.)
        YES       NO
(a)     Will Medicaid pay your premiums for this Medicare
supplement
policy?
        YES       NO
(b)     Do you receive any benefits from Medicaid OTHER THAN
payments toward your Medicare Part B premium?
        YES       NO
(3)(a)  If you had coverage from any Medicare plan other than
original Medicare within the past 63 days, for example, a
Medicare Advantage plan, or a Medicare HMO or PPO, fill in
your start and end dates below. If you are still covered under
this plan, leave "END" blank.
START          /       /       END       /        /
(b)     If you are still covered under the Medicare plan, do
you intend to replace your current coverage with this new
Medicare supplement policy?
        YES       NO
(c)     Was this your first time in this type of Medicare plan?
        YES       NO
(d)     Did you drop a Medicare supplement policy to enroll in
the Medicare plan?
        YES       NO
(4)(a)  Do you have another Medicare supplement policy in force?
        YES       NO
(b)     If so, with what company, and what plan do you have
(optional for Direct Mailers)?
.........................................................
 (c)     If so, do you intend to replace your current Medicare
supplement policy with this policy?        YES       NO
(5)    Have you had coverage under any other health insurance
within the past 63 days? (For example, an employer, union, or
individual plan)
        YES       NO
(a)     If so, with what company and what kind of policy?
.........................................................
.........................................................
.........................................................
.........................................................
 (b)     What are your dates of coverage under the other policy?
If you are still covered under the other policy, leave "END"
blank.
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START          /       /       END       /        /

B.  Producers shall list any other health insurance policies
they have sold to the applicant.

(1)  List policies sold which are still in force.
(2)  List policies sold in the past five years, which are no

longer in force.
C.  In the case of a direct response issuer, a copy of the

application or supplemental form, signed by the applicant, and
acknowledged by the insurer, shall be returned to the applicant
by the insurer upon delivery of the policy.

D.  Upon determining that a sale will involve replacement
of Medicare supplement coverage, any issuer, other than a direct
response issuer, or its producer, shall furnish the applicant, prior
to issuance or delivery of the Medicare supplement policy or
certificate, a notice regarding replacement of Medicare
supplement coverage.  One copy of the notice signed by the
applicant and the producer, except where the coverage is sold
without a producer, shall be provided to the applicant and an
additional signed copy shall be retained by the issuer.  A direct
response issuer shall deliver to the applicant at the time of the
issuance of the policy the notice regarding replacement of
Medicare supplement coverage.

E.  The notice required by Subsection D above for an issuer
shall be provided in substantially the following form in no less
than 12-point type:

TABLE II
NOTICE TO APPLICANT REGARDING REPLACEMENT

OF MEDICARE SUPPLEMENT INSURANCE

(Boldface Type)
(Insurance company's name and address)

SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOU IN THE FUTURE.
(Boldface Type)

According to (your application) (information you have
furnished), you intend to terminate existing Medicare
supplement insurance or Medicare Advantage and replace
it with a policy to be issued by (Company Name)
Insurance Company.  Your new policy will provide 30 days
within which you may decide without cost whether you desire
to keep the policy.

You should review this new coverage carefully.
Compare it with all accident and sickness coverage you now
have.  If, after due consideration, you find that purchase
of this Medicare supplement or Medicare Advantage coverage
is a wise decision, you should terminate your present
Medicare supplement coverage.

You should evaluate the need for other accident and sickness
coverage you have that may duplicate this policy.
STATEMENT TO APPLICANT BY ISSUER, PRODUCER (BROKER OR
OTHER REPRESENTATIVE):

I have reviewed your current medical or health insurance
coverage. To the best of my knowledge, this Medicare
supplement policy will not duplicate your existing Medicare
supplement or, if applicable, Medicare Advantage coverage
because you intend to terminate your existing Medicare
supplement coverage or leave your Medicare Advantage plan.
The replacement policy is being purchased for the following
reason(s) (check one):
  ..... Additional benefits.
  ..... No change in benefits, but lower premiums.
  ..... Fewer benefits and lower premiums.
  ..... My plan has outpatient prescription drug coverage
        and I am enrolling in Part D.
  ..... Disenrollment from a Medicare Advantage plan.
        Please explain reason for disenrollment. (optional
        only for Direct Mailer.)  ..... Other.  (please specify)

  1.  Note: If the issuer of the Medicare supplement policy
being applied for does not, or is otherwise prohibited from
imposing pre-existing condition limitations, please skip to
statement 2 below. Health conditions which you may presently
have (preexisting conditions) may not be immediately or fully
covered under the new policy.  This could result in denial or
delay of a claim for benefits under the new policy, whereas a
similar claim might have been payable under your present policy.

  2.  State law provides that your replacement policy or
certificate may not contain new preexisting conditions,
waiting periods, elimination periods or probationary periods.
The insurer will waive any time periods applicable to
preexisting conditions, waiting periods, elimination periods,
or probationary periods in the new policy (or coverage)
for similar benefits to the extent such time was spent
(depleted) under the original policy.

  3.  If, you still wish to terminate your present policy
and replace it with new coverage, be certain to truthfully
and completely answer all questions on the application
concerning your medical and health history.  Failure to
include all material medical information on an application
may provide a basis for the company to deny any future
claims and to refund your premium as though your policy
had never been in force.  After the application has been
completed and before you sign it, review it carefully to
be certain that all information has been properly recorded.
(If the policy or certificate is guaranteed issue, this
subsection need not appear.)

Do not cancel your present policy until you have received
your new policy and are sure that you want to keep it.

...................................................
(Signature of Producer, Broker or Other Representative)

(Typed Name and Address of Issuer, Producer or Broker)

....................................................
(Applicant's Signature)
....................................................
(Date)

Signature not required for direct response sales.

F.  Subsections 1 and 2 of the replacement notice,
applicable to preexisting conditions, may be deleted by an issuer
if the replacement does not involve application of a new
preexisting condition limitation.

R590-146-19.  Filing Requirements for Advertising.
An issuer shall, upon specific request from the

commissioner, file for use a copy of any Medicare supplement
advertisement intended for use in this state whether through
written, radio, electronic, or television medium.

R590-146-20.  Standards for Marketing.
A.  An issuer, directly or through its producers, shall:
(1)  establish marketing procedures to assure that any

comparison of policies by its producers will be fair and
accurate;

(2)  establish marketing procedures to assure excessive
insurance is not sold or issued.

(3)  display prominently by type, stamp or other
appropriate means, on the first page of the policy the following:

"Notice to buyer: This policy may not cover all of your
medical expenses"

(4)  inquire and otherwise make every reasonable effort to
identify whether a prospective applicant or enrollee for
Medicare supplement insurance already has accident and
sickness insurance and the types and amounts of any such
insurance; and

(5)  establish auditable procedures for verifying compliance
with this Subsection A.

B.  In addition to the practices prohibited in Section 31A-
23-302, the following acts and practices are prohibited:

(1)  Twisting.  Knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on, or convert an
insurance policy or to take out a policy of insurance with
another insurer.

(2)  High pressure tactics.  Employing any method of
marketing having the effect of or tending to induce the purchase
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of insurance through force, fright, threat, whether explicit or
implied, or undue pressure to purchase or recommend the
purchase of insurance.

(3)  Cold lead advertising.  Making use directly or
indirectly of any method of marketing which fails to disclose in
a conspicuous manner that a purpose of the method of marketing
is solicitation of insurance and that contact will be made by an
insurance producer or insurance company.

C.  The terms "Medicare Supplement," "Medigap,"
"Medicare Wrap-Around" and words of similar import shall not
be used unless the policy is issued in compliance with this rule.

D.  An issuer shall comply with the Genetic Information
Nondiscrimination Act of 2008, enacted May 21, 2008, Public
Law 110-233.  This document is incorporated by reference and
available for inspection at the Insurance Department and the
Department of Administrative Rules.

R590-146-21.  Appropriateness of Recommended Purchase
and Excessive Insurance.

A.  In recommending the purchase or replacement of any
Medicare supplement policy or certificate a producer shall make
reasonable efforts to determine the appropriateness of a
recommended purchase or replacement.

B.  Any sale of Medicare supplement policy or certificate
that will provide an individual more than one Medicare
supplement policy or certificate is prohibited.

C.  An issuer shall not issue a Medicare supplement policy
or certificate to an individual enrolled in Medicare Part C unless
the effective date of the coverage is after the termination date of
the individual's Part C coverage.

R590-146-22.  Reporting of Multiple Policies.
A.  On or before May 31 of each year, an issuer shall report

the following information on the applicable reporting form
contained in Appendix B for every individual resident of this
state for which the issuer has in force more than one Medicare
supplement policy or certificate:

(1)  policy and certificate number; and
(2)  date of issuance.
B.  The items set forth above shall be grouped by

individual policyholder.

R590-146-23.  Prohibition Against Preexisting Conditions,
Waiting Periods, Elimination Periods and Probationary
Periods in Replacement Policies or Certificates.

A.  If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate, the replacing
issuer shall waive any time periods applicable to preexisting
conditions, waiting periods, elimination periods and
probationary periods in the new Medicare supplement policy or
certificate to the extent such time was spent under the original
policy.

B.  If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate which has
been in effect for at least six months, the replacing policy shall
not provide any time period applicable to preexisting conditions,
waiting periods, elimination periods and probationary periods
for benefits similar to those contained in the original policy or
certificate.

R590-146-24.  Documents Incorporated by Reference.
The following filing documents are hereby incorporated by

reference from the NAIC Model Regulation to Implement the
NAIC Medicare Supplement Insurance Minimum Standards
Model Act, September 2004:

(1)  "MEDICARE SUPPLEMENT REFUND
CALCULATION FORM;"

(2)  "REPORTING FORM FOR THE CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION FOR GROUP

POLICIES;"
(3)  "REPORTING FORM FOR THE CALCULATION

OF BENCHMARK RATIO SINCE INCEPTION FOR
INDIVIDUAL POLICIES;"

(4)  "FORM FOR REPORTING MEDICARE
SUPPLEMENT POLICIES;"

(5)  "DISCLOSURE STATEMENTS;" and
(6)  "OUTLINE OF MEDICARE SUPPLEMENT

COVERAGE."

R590-146-25.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule January 1, 2006.

R590-146-26.  Separability.
If any provision of this rule or the application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of such provision to
other persons or circumstances shall not be affected.

KEY:  insurance
June 2, 2009 31A-22-620
Notice of Continuation April 16, 2007
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R590.  Insurance, Administration.
R590-192.  Unfair Accident and Health Income Replacement
Claims Settlement Practices Rule.
R590-192-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-2-
201(1) and 31A-2-201(3)(a) in which the commissioner is
empowered to administer and enforce this title and to make rules
to implement the provisions of this title.  Further authority to
provide for timely settlement of claims is provided by
Subsection 31A-26-301(1).  Matters relating to proof and notice
of loss are promulgated pursuant to Section 31A-26-301 and
Subsection 31A-21-312(5).  Authority to promulgate rules
defining unfair claims settlement practices or acts is provided in
Subsection 31A-26-303(4). The authority to require a timely,
accurate, and complete response to the department is provided
by Subsection 31A-2-202(4) and (6).

R590-192-2.  Purpose.
This rule sets forth minimum standards for the investigation

and disposition of accident and health insurance claims, which
include income replacement claims, arising under policies or
certificates issued in the State of Utah. These standards include
fair and rapid settlement of claims, protection of claimants under
insurance policies from unfair claims settlement practices, and
the promotion of the professional competence of those engaged
in processing of claims.  The various provisions of this rule are
intended to define procedures and practices which constitute
unfair claim practices and responses to the department.  This
rule is regulatory in nature and is not intended to create a private
right of action.

R590-192-3.  Applicability and Scope.
(1)  This rule applies to all accident and health insurance

policies, as defined by Section 31A-1-301 covering individual
and group accident and health plans issued or renewed after
January 1, 2003.

(2)  This rule incorporates by reference the Department of
Labor, Pension and Welfare Benefits Administration Rules and
Regulations for Administration and Enforcement: Claims
Procedure, 29 CFR 2560.503-1, excluding 2560.503-1(a).

R590-192-4.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions as set forth in Section 31A-1-301, 29 CFR 2560.503-
1(m), and the following:

(1)  "Adverse benefit determination" means any of the
following: a denial, reduction, or termination of, or a failure to
provide or make payment, in whole or in part, for a benefit,
including any such denial, reduction, termination, or failure to
provide or make payment that is based on a determination of a
participant's or beneficiary's eligibility to participate in a plan,
and including, with respect to group health plans, a denial,
reduction, or termination of or failure to provide or make
payment, in whole or in part, for a benefit resulting from the
application of any utilization review, as well as a failure to cover
an item or service for which benefits are otherwise experimental
or investigational or not medically necessary or appropriate.

(2)  "Beneficiary" means the party entitled to receive the
proceeds or benefits occurring under the policy.

(3)  "Claim File" means any record either in its original
form or as recorded by any process which can accurately and
reliably reproduce the original material regarding the claim, its
investigation, adjustment and settlement.

(4)  "Claim Representative" means any individual,
corporation, association, organization, partnership, or other legal
entity authorized to represent an insurer with respect to a claim,
whether or not licensed within the State of Utah to do so.

(5)  "Claimant" means an insured, the beneficiary or legal
representative of the insured, including a member of the

insured's immediate family designated by the insured, making
a claim under a policy.

(6)  "Ongoing" or "Concurrent care" decision means an
insurer has approved an ongoing course of treatment to be
provided over a period of time or number of treatments.

(7)  "Days" means calendar days.
(8)  "Documentation" means a document, record, or other

information that is considered relevant to a claimant's claim
because such document, record, or other information:

(a)  was relied upon in making the benefit determination;
(b)  was submitted, considered, or generated in the course

of making the benefit determination, without regard to whether
such document, record, or other information was relied upon in
making the benefit determination; and

(c)  in the case of an insurer providing income replacement
benefits, constitutes a statement of policy or guidance with
respect to the insurer concerning the denied treatment option or
benefit for the claimant's diagnosis, without regard to whether
such advice or statement was relied upon in making the benefit
determination.

(9)  "General business practice" means a pattern of
conduct.

(10)  "Investigation" means all activities of an insurer
directly or indirectly related to the determination of liabilities
under coverages afforded by an insurance policy.

(11)  "Medical necessity" means:
(a)  health care services or product that a prudent health

care professional would provide to a patient for the purpose of
preventing, diagnosing or treating an illness, injury, disease or
it symptoms in a manner that is:

(i)  in accordance with generally accepted standards of
medical practice in the United States;

(ii)  clinically appropriate in terms of type, frequency,
extent, site, and duration;

(iii)  not primarily for the convenience of the patient,
physician, or other health care provider; and

(iv)  covered under the contract; and
(b)  when a medical question-of-fact exists, medical

necessity shall include the most appropriate available supply or
level of service for the individual in question, considering
potential benefits and harms to the individual, and known to be
effective.

(i)  For interventions not yet in widespread use, the
effectiveness shall be based on scientific evidence.

(ii)  For established interventions, the effectiveness shall be
based on:

(A)  scientific evidence;
(B)  professional standards; and
(C)  expert opinion.
(12)  "Notice of Loss" means that notice which is in

accordance with policy provisions and insurer practices.  Such
notice shall include any notification, whether in writing or other
means, which reasonably apprizes the insurer of the existence of
or facts relating to a claim.

(13)  "Pre-service claim" means any claim for a benefit
under an accident and health policy or income replacement
policy with respect to which the terms of the plan condition
receipt of the benefit, in whole or in part, on approval of the
benefit in advance of obtaining medical care.

(14)  "Post-service claim" means any claim for a benefit
that is not a pre-service claim or urgent care claim.

(15)  "Scientific evidence" is:
(a)(i)  scientific studies published in or accepted for

publication by medical journals that meet nationally recognized
requirements for scientific manuscripts and that submit most of
their published articles for review by experts who are not part of
the editorial staff; or

(ii)  findings, studies or research conducted by or under the
auspices of federal government agencies and nationally
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recognized federal research institutes;
(b)  scientific evidence shall not include published peer-

reviewed literature sponsored to a significant extent by a
pharmaceutical manufacturing company or medical device
manufacturer or a single study without other supportable
studies.

(16)  "Urgent care claim" means any claim for medical care
or treatment with respect to which the application of the time
periods for making non-urgent care determination:

(a)  could seriously jeopardize the life or health of the
claimant or the ability of the claimant to regain maximum
function; or

(b)  in the opinion of a physician with knowledge of the
claimant's medical condition, would subject the claimant to
severe pain that cannot be adequately managed without the care
or treatment that is the subject of the claim.

R590-192-5.  File and Record Documentation.
Each insurer's claim files are subject to examination by the

commissioner or by his duly appointed designees.  To aid in
such examination:

(1)  Sufficient detailed documentation shall be contained in
each claim file in order to reconstruct the benefit determination,
and the calculation of the claim settlement for each claim.

(2)  Each document within the claim file shall be noted as
to date received, date processed and notification date.

(3)  The insurer shall maintain claim data that are
accessible and retrievable for examination.  An insurer shall be
able to provide:

(a)  the claim number;
(b)  copy of all applicable forms;
(c)  date of loss;
(d)  date of claim receipt;
(e)  date of benefit determination;
(f)  date of settlement of the claim; and
(g)  type of settlement:
(i)  payment, including the amount paid;
(ii)  settled without payment;
(iii)  denied.

R590-192-6.  Misrepresentation of Policy Provisions:
Prohibited Acts Applicable to All Insurers.

(1)  An insurer, or the insurer's representative, shall fully
disclose to a claimant the benefits, and/or limitations and
exclusions of an insurance policy which relates to the diagnoses
and services relating to the particular claim being presented.

(2)  An insurer, or the insurer's representative, must
disclose to a claimant, provisions of an insurance policy when
receiving inquiries regarding such coverage.

R590-192-7.  Notice of Loss.
(1)  Notice of loss to an insurer, if required, shall be

considered timely if made according to the terms of the policy,
subject to the definitions and provisions of this rule.

(2)  Notice of loss may be given to the insurer or its
representative unless the insurer clearly directs otherwise by
means of policy provisions or a separate written notice mailed
or delivered to the insured.

(3)  Subject to policy provisions, a requirement of any
notice of loss may be waived by any authorized representative
of the insurer.

(4)  The general practice of the insurer when accepting a
notice of loss or notice of claim shall be consistent for all
policyholders in accordance with the terms of the policy.

R590-192-8.  Notification.
(1)  The insurer shall provide notification to the claimant

which includes:
(a)  the specific reason or reasons for the benefit

determination, adverse or not;
(b)  reference to the specific plan provisions on which the

benefit determination is based;
(c)  a description of any additional material or information

necessary for the claimant to perfect the claim and an
explanation of why such material or information is necessary;
and

(d)  a description of the insurer's review procedures and the
time limits applicable to such procedures, including a statement
of the claimant's right to bring civil action.

(2)  An insurer and the insurer's representative, in the case
of a failure by a claimant or an authorized representative of a
claimant to follow the individual or group health plan's
procedures for filing a pre-service claim, shall notify the
claimant or representative, of the failure and provide the proper
procedures to be followed in filing a claim for benefits. This
notification shall be provided to the claimant or authorized
representative, as appropriate, as soon as possible, but not later
than five days or 24 hours for a claim involving urgent care,
following the failure. Notification may be oral, unless written
notification is requested by the claimant or authorized
representative.

(3)  Income replacement adverse benefit determinations
must:

(a)  if an internal rule, guideline, protocol, or other
criterion was relied upon in making the adverse determination,
provide either the specific rule, guideline, protocol, or other
similar criterion; or a statement that such a rule, guideline,
protocol, or other similar criterion was relied upon in making
the adverse determination and that a copy of such rule,
guideline, protocol, or other criterion will be provided free of
charge to the claimant upon request; or

(b)  if the adverse benefit determination is based on a
medical necessity or experimental treatment or similar exclusion
or limit, provide either an explanation of the scientific or
clinical judgment for the determination, applying the terms of
the plan to the claimant's medical circumstances, or a statement
that such explanation will be provided free of charge upon
request.

(4)  Urgent care adverse benefit determination must:
(a)  provide written or electronic notification to the

claimant no later than three days after the oral notification; and
(b)  provide a description of the expedited review process

applicable to such claims.

R590-192-9.  Minimum Standards for Claim Benefit
Determination and Settlement.

(1)  All benefit determination time limits begin once the
insurer receives a claim, without regard to whether all necessary
information was filed with the original claim. If the insurer
requires an extension due to the claimant's failure to submit
necessary information, the time for making a decision is tolled
from the date the notice is sent to the claimant through:

(a)  the date that the claimant provides the necessary
information; or

(b)  48 hours after the end of the period afforded the
claimant to provide the specified additional information.

(2)  Urgent Care Claims:
(a)  In a case of urgent care, an insurer shall notify the

claimant of the insurer's benefit decision, adverse or not, as soon
as possible, taking into account the medical exigencies of the
situation, but no later than 72 hours after the receipt of the
claim.

(b)  it is the insurer's duty to determine whether a claim is
urgent based on the information provided by the claimant or
authorized representative. However, if the claimant does not
provide sufficient information for the plan to make a decision,
the plan must notify the claimant as soon as possible, but not
later than 24 hours after receipt of the claim, of the specific
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information that is required. The claimant shall be given
reasonable time, but not less than 48 hours, to provide that
information.

(c)  The insurer must notify the claimant of the insurer's
decision as soon as possible but not later than 48 hours after the
earlier of the plan's receipt of the requested information or the
end of the time given to the claimant to provide the information.

(3)  Concurrent Care Decision:
(a)  Reduction or termination of concurrent care:
(i)  Any reduction in the course of treatment is considered

an adverse benefit determination.
(ii)  The insurer must give the consumer notice, with

sufficient time to appeal that adverse benefit determination and
sufficient time to receive a decision of the appeal before any
reduction or termination of care occurs.

(b)  Extension of concurrent care:
(i)  A claimant may request an extension of treatment

beyond what has already been approved.
(ii)  If the request for an extension is made at least 24 hours

before the end of the approved treatment, the insurer must notify
the claimant of the insurer's decision as soon as possible but no
later than 24 hours after receipt of the claim.

(iii)  If the request for extension does not involve urgent
care, the insurer must notify the claimant of the insurer's benefit
decision using the response times for a post-service claim.

(4)  Pre-Service Benefit Determination:
(a)  An insurer must notify the claimant of the insurer's

benefit decision within 15 days of receipt of the request for care.
(b)  If the insurer is unable to make a decision within that

time due to circumstances beyond the insurer's control, such as
late receipt of medical records, it must notify the claimant before
expiration of the original 15 days that it intends to extend the
time and then the insurer may take as long as 15 additional days
to reach a decision.

(c)  If the extension is due to failure of the claimant to
submit necessary information, the extension notice of delay must
give specific information about what the claimant has to provide
and the claimant must be given at least 45 days to submit the
requested information.

(d)  once the pre-service claim determination has been
made and the medical care rendered, the actual claim filed for
payment will be processed according to the time requirements
of a post-service claim.

(5)  Post-Service Claims:
(a)  An insurer must notify the claimant of the insurer's

benefit decision within 30 days of receipt of the request for
claim.

(b)  If the insurer is unable to make a decision within that
time due to circumstances beyond the insurer's control, such as
late receipt of medical records, it must notify the claimant before
expiration of the original 30 days that it intends to extend the
time and then the insurer may take as long as 15 additional days
to reach a decision.

(c)  If the extension is due to failure of the claimant to
submit necessary information, the extension notice of delay must
give specific information about what the claimant has to provide
and the claimant must be given at least 45 days to submit the
requested information.

R590-192-10.  Minimum Standards for Income Replacement
Benefit Determination and Settlement.

In the case of a claim for income replacement benefits, the
insurer shall notify the claimant, of the insurer's adverse benefit
determination within a reasonable period of time, but not later
than 45 days after receipt of the claim by the insurer.

(1)  This period may be extended by the insurer for up to
30 days, provided that the insurer determines that such an
extension is necessary due to matters beyond the control of the
insurer and notifies the claimant, prior to the expiration of the

initial 45-day period, of the circumstances requiring the
extension of time and the date by which the insurer expects to
render a decision.

(2)  If, prior to the end of the first 30-day extension period,
the insurer determines that, due to matters beyond the control of
the insurer, a decision cannot be rendered within that extension
period, the period for making the determination may be
extended for up to an additional 30 days, provided the insurer
notifies the claimant prior to the expiration of the first 30-day
extension period, of the circumstances requiring the extension
and the date at which the insurer expects to render a decision.

(3)  Each notice of extension shall specifically explain the
standards on which entitlement to a benefit is based, the
unresolved issues that prevent a decision on the claim, and the
additional information needed to resolve those issues, and the
claimant shall be afforded at least 45 days within which to
provide the specified information.

R590-192-11.  Minimum Standards for Responses to the
Department.

(1)  Every insurer, upon receipt of an inquiry from the
department regarding a claim, shall furnish the department with
a substantive response to the inquiry within the appropriate
number of days indicated by such inquiry.  If it is determined by
the insurer that they are unable to respond in the time frame
requested, the insurer may contact the department to request an
extension.

(2)  The insurer shall acknowledge and substantively
respond within 15 days to any written communication from the
claimant relating to a pending claim.

R590-192-12.  Unfair Methods, Deceptive Acts and Practices
Defined.

The commissioner, pursuant to Subsection 31A-26-303(4),
hereby finds the following acts, or the failure to perform
required acts, to be misleading, deceptive, unfairly
discriminatory or overreaching in the settlement of claims:

(1)  denying or threatening the denial of the payment of
claims or rescinding, canceling or threatening the rescission or
cancellation of coverage under a policy for any reason which is
not clearly described in the policy as a reason for such denial,
cancellation or rescission;

(2)  failing to provide the insured or beneficiary with a
written explanation of the evidence of any investigation or file
materials giving rise to the denial of a claim based on
misrepresentation or fraud on an insurance application, when
such alleged misrepresentation is the basis for the denial;

(3)  compensation by an insurer of its employees, agents or
contractors of any amounts which are based on savings to the
insurer as a result of denying or reducing the payment of claims,
unless compensation relates to the discovery of billing or
processing errors;

(4)  failing to deliver a copy of standards for prompt
investigation of claims to the department when requested to do
so;

(5)  refusing to settle claims without conducting a
reasonable and complete investigation;

(6)  denying a claim or making a claim payment to the
insured or beneficiary not accompanied by a statement or
explanation of benefits setting forth the exclusion or benefit
under which the denial or payment is being made and how the
payment amount was calculated;

(7)  failing to make payment of a claim following notice of
loss when liability is reasonably clear under one coverage in
order to influence settlements under other portions of the
insurance policy coverage or under other policies of insurance;

(8)  advising a claimant not to obtain the services of an
attorney or other advocate or suggesting that the claimant will
receive less money if an attorney is used to pursue or advise on



UAC (As of July 1, 2009) Printed:  October 22, 2009 Page 237

the merits of a claim;
(9)  misleading a claimant as to the applicable statute of

limitations;
(10)  deducting from a loss or claims payment made under

one policy those premiums owed by the insured on another
policy, unless the insured consents to such arrangement;

(11)  failing to settle a claim on the basis that responsibility
for payment of the claim should be assumed by others, except as
may otherwise be provided by policy provisions;

(12)  issuing a check or draft in partial settlement of a loss
or a claim under a specified coverage when such check or draft
contains language which purports to release the insurer or its
insured from total liability;

(13)  refusing to provide a written reason for the denial of
a claim upon demand of the claimant;

(14)  refusing to pay reasonably incurred expenses to the
claimant when such expenses resulted from a delay, as
prohibited by this rule, in the claim settlement;

(15)  failing to pay interest at the legal rate in Title 15:
(a)  upon amounts that are due and unpaid within 20 days

of completion of investigation;
(b)  to a health care provider on amounts that are due and

unpaid after the time limits allowed under 31A-26-301.6 ; and
(16)  failing to provide a claimant with an explanation of

benefits.

R590-192-13.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

R590-192-14.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule 45 days from the rule's effective date.

KEY:  insurance law
June 24, 2003 31A-1-301
Notice of Continuation June 25, 2009 31A-2-201

31A-2-204
31A-2-308

31A-21-312
31A-26-303
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R590.  Insurance, Administration.
R590-222.  Life Settlements.
R590-222-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to the authority provided in Subsection 31A-2-201(3),
authorizing rules to implement the provisions of Title 31A, and
Section 31A-36-119, authorizing rules to implement the
provisions of Title 31A, Chapter 36.

R590-222-2.  Purpose and Scope.
The purpose of this rule is to implement procedures for

licensure of life settlement providers and producers, provider
annual reports, disclosures, advertising, reporting of fraud,
prohibited practices, standards for life settlement payments, and
procedures for requests for verification of coverage.

This rule applies to all life settlement providers and
producers and to insurers whose policies are being settled.

R590-222-3.  Incorporation by Reference.
The following appendices are hereby incorporated by

reference within this rule and are available at
www.insurance.utah.gov/legalresources/currentrules.html:

(1)  Appendix A, Utah Life Settlement Provider Initial
Application, dated 2009.

(2)  Appendix B, Utah Life Settlement Provider Annual
Report, dated 2009.

(3)  Appendix C, NAIC Life Settlement brochure Selling
Your Life Insurance Policy, dated 2004.

(4)  Appendix D, NAIC Verification of Coverage for Life
Insurance Policies, dated 2004.

(5)  Appendix E, Utah Life Settlement Provider Renewal
Application, dated 2009.

R590-222-4.  Definitions.
In addition to the definitions in Section 31A-1-301 and

31A-36-102, the following definitions apply to this rule:
(1)  For purposes of this rule, "insured" means the person

covered under the policy being considered for settlement.
(2)  "Patient identifying information" means an insured's

address, telephone number, facsimile number, electronic mail
address, photograph or likeness, employer, employment status,
social security number, or any other information that is likely to
lead to the identification of the insured.

R590-222-5.  License Requirements.
(1)  Life Settlement Provider License.
(a)  A person may not perform, or advertise any service as

a life settlement provider in Utah, without a valid license.
(b)  A life settlement provider license shall be issued on an

annual basis upon:
(i)  the submission of a complete initial or renewal

application; and
(ii)  the payment of the applicable fees under Section 31A-

3-103.
(c)  An applicant for a license shall:
(i)  use the application form prescribed by the

commissioner and available on the department's website. For the
initial application, see Appendix A and for the renewal
application, see Appendix E;

(ii)  with an initial application, provide a copy of the
applicant's plan of operation that is to:

(A)  describe the market the applicant intends to target;
(B)  explain who will produce business for the applicant

and how these people will be recruited, trained, and
compensated;

(C)  estimate the applicant's projected Utah business over
the next 5 years;

(D)  describe the corporate organizational structure of the
applicant, its parent company, and all affiliates;

(E)  describe the procedures used by the applicant to insure
that life settlement proceeds will be sent to the owner within
three business days as required by Subsection 31A-36-110 (3);
and

(F)  describe the procedures used by the applicant to insure
that the identity, financial information, and medical information
of an insured are not disclosed except as authorized under
Section 31A-36-106;

(iii)  with an initial application, provide the antifraud plan
as required by Section 31A-36-117;

(iv)  with both an initial and renewal application, provide
any other information requested by the commissioner; and

(v)  with both an initial and renewal application, provide
evidence of financial responsibility in the amount of $250,000
in the form of a surety bond issued by an insurer authorized in
this state. The surety bond shall be in the favor of this state and
shall specifically authorize recovery by the commissioner on
behalf of any person in this state who sustained damages as the
result of erroneous acts, failure to act, conviction of fraud or
conviction of unfair practices by the life settlement provider;

(A)  The evidence of financial responsibility shall remain
in force for as long as the licensee is active.

(B)  The bond shall not be terminated or reduced without
30 days prior written notice to the licensee and the
commissioner.

(C)  The commissioner may accept as evidence of financial
responsibility, proof that a surety bond, in accordance with the
requirements in subsection 1(c)(v), has been filed with the
commissioner of any other state where the life settlement
provider is licensed as a life settlement provider as long as the
benefits provided by the surety bond extend to this state.

(d)  The commissioner may refuse to issue or renew a
license of a life settlement provider if any officer, one who is a
holder of more than 10% of the provider's stock, partner, or
director fails to meet the standards of Title 31A, Chapter 36.

(e)  If a life settlement provider fails to pay the renewal fee
within the time prescribed or fails to submit the reports required
in Section R590-222-6, the nonpayment or failure to submit the
required reports shall:

(i)  result in lapse of the license; and
(ii)  subject the provider to administrative penalties and

forfeitures.
(f)  If a life settlement provider has, at the time of license

renewal, life settlements where the insured has not died, the life
settlement provider shall:

(i)  renew or maintain its current license status until the
earlier of the following events:

(A)  the date the life settlement provider properly assigns,
sells, or otherwise transfers the life settlements where the
insured has not died; or

(B)  the date that the last insured covered by a life
settlement transaction has died;

(ii)  designate, in writing, either the life settlement provider
that entered into the life settlement or the producer who received
commission from the life settlement, if applicable, or any other
life settlement provider or producer licensed in this state, to
make all inquiries to the owner, or the owner's designee,
regarding health status of the insured or any other matters.

(g)  The commissioner shall not issue a license to a
nonresident life settlement provider unless a written designation
of an agent for service of process is filed and maintained with
the commissioner.

(2)  Life Settlement Producer license.
Life settlement producers shall be licensed in accordance

with Title 31A, Chapter 23a with a life insurance line of
authority.

R590-222-6.  Annual Report.
(1)  By March 1 of each calendar year, each life settlement
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provider licensed in this state shall submit a report to the
commissioner. Such report shall be limited to all life settlement
transactions where the owner is a resident of this state.

(2)  This report shall be submitted in the format in
Appendix B and contain the following information for the
previous calendar year for each life settlement contracted during
the reporting period:

(a)  a coded identifier;
(b)  policy issue date;
(c)  date of the life settlement;
(d)  net death benefit settled;
(e)  amount available to the policyholder under the terms

of the policy at the time of the settlement; and
(f)  net amount paid to owner.
(3)  The completed report is to be submitted by email to

life.uid@utah.gov.

R590-222-7.  Payment Requirements.
(1)  Payment of the proceeds of a life settlement pursuant

to Subsection 31A-36-110(3) shall be by means of wire transfer
to an account designated by the owner or by certified check or
cashier's check.

(2)  Payment of the proceeds to the owner pursuant to a life
settlement shall be made in a lump sum except where the life
settlement provider has purchased an annuity or similar financial
instrument issued by a licensed life insurance company or bank,
or an affiliate of either. Retention of a portion of the proceeds,
not disclosed or described in the life settlement by the life
settlement provider or escrow agent, is not permissible without
written consent of the owner.

R590-222-8.  Disclosures.
(1)  As required by Subsection 31A-36-108(1), the

disclosure, which is to be provided no later than the time of the
application for the life settlement, shall be provided in a separate
document that is signed by the owner and the life settlement
provider or producer, and shall contain the following
information:

(a)  There are possible alternatives to a life settlement,
including any accelerated death benefits, loans, or other benefits
offered under the owner's life insurance policy.

(b)  Some or all of the proceeds of the life settlement may
be taxable under federal and state income taxes, and assistance
should be sought from a professional tax advisor.

(c)  Proceeds of the life settlement could be subject to the
claims of creditors.

(d)  Receipt of the proceeds of a life settlement may
adversely affect the owner's eligibility for Medicaid or other
government benefits or entitlements, and advice should be
obtained from the appropriate government agencies.

(e)  The owner has the right to rescind a life settlement
within 15 calendar days after the receipt of the life settlement
proceeds by the owner as provided by Subsection 31A-36-
109(7).  If the insured dies during the rescission period, the
settlement is deemed to have been rescinded. Rescission is
subject to repayment of all life settlement proceeds and any
premiums, loans and loan interest to the life settlement provider.

(f)  Funds will be sent to the owner within three business
days after the life settlement provider has received the insurer or
group administrator's written acknowledgment that ownership
of the policy or interest in the certificate has been transferred
and the beneficiary has been designated.

(g)  Entering into a life settlement may cause other rights
or benefits, including conversion rights and waiver of premium
benefits that may exist under the policy or certificate, to be
forfeited by the owner. Assistance should be sought from a
financial adviser.

(h)  Disclosure to an owner shall include distribution of a
copy of the National Association of Insurance Commissioners

(NAIC) Life Settlement brochure, dated 2004, that describes the
process of life settlements, see Appendix C.

(i)  The disclosure document shall contain the following
language:  "All medical, financial or personal information
solicited or obtained by a life settlement provider or producer
about an insured, including the insured's identity or the identity
of family members, a spouse or a significant other may be
disclosed as necessary to effect the life settlement between the
owner and the life settlement provider. If you are asked to
provide this information, you will be asked to consent to the
disclosure.  The information may be provided to someone who
buys the policy or provides funds for the purchase.  You may be
asked to renew your permission to share information every two
years."

(j)  Following execution of a life settlement, the insured
may be contacted for the purpose of determining the insured's
health status and to confirm the insured's residential or business
street address and telephone number.  This contact shall be
limited to once every three months if the insured has a life
expectancy of more than one year, and no more than once per
month if the insured has a life expectancy of one year or less.
All such contacts shall be made only by a life settlement
provider licensed in the state in which the owner resided at the
time of the life settlement, or by the authorized representative of
a duly licensed life settlement provider.

(2)  A life settlement provider shall provide the owner with
at least the following disclosures no later than the date the life
settlement is signed by all parties. The disclosures shall be
conspicuously displayed in the life settlement or in a separate
document signed by the owner and provide the following
information:

(a)  The affiliation, if any, between the life settlement
provider and the issuer of the insurance policy to be settled.

(b)  The document shall include the name, business address
and telephone number of the life settlement provider.

(c)  The amount and method of calculating the
compensation paid or to be paid to the life settlement producer
or any other person acting for the owner in connection with the
transaction.  The term "compensation" includes anything of
value paid or given for the placement of a policy.

(d)  If an insurance policy to be settled has been issued as
a joint policy or involves family riders or any coverage of a life
other than the insured under the policy to be settled, the owner
shall be informed of the possible loss of coverage on the other
lives under the policy and shall be advised to consult with an
insurance producer or the insurer issuing the policy for advice
on the proposed life settlement.

(e)  State the dollar amount of the current death benefit
payable to the life settlement provider under the policy or
certificate. If known, the life settlement provider shall also
disclose the availability of any additional guaranteed insurance
benefits, the dollar amount of any accidental death and
dismemberment benefits under the policy or certificate, and the
extent to which the owner's interest in those benefits will be
transferred as a result of the life settlement.

(f)  State the name, business address, and telephone
number of the independent third party escrow agent, and the fact
that the owner may inspect or receive copies of the relevant
escrow or trust agreements or documents.

(3)  If the life settlement provider transfers ownership or
changes the beneficiary of the insurance policy, the provider
shall communicate in writing the change in ownership or
beneficiary to the insured within 20 days after the change.

R590-222-9.  Standards for Evaluation of Reasonable
Payments.

The life settlement provider is responsible for assuring that
the net proceeds from the life settlement exceed the benefits that
are available at the time of the life settlement under the terms of
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the policy including cash surrender, long-term care, and
accelerated death benefits.

R590-222-10.  Requests for Verification of Coverage.
(1)  Insurers, authorized to do business in this state, whose

policies are being settled, shall respond to a request for
verification of coverage from a life settlement provider or
producer within 30 calendar days of the date a request is
received, subject to the following conditions:

(a)  a current authorization consistent with applicable law,
signed by the policyholder or certificate holder, accompanies the
request;

(b)  in the case of an individual policy, submission of a
form substantially similar to the NAIC Verification of Coverage
for Life Insurance Policies, dated 2004, which has been
completed by the life settlement provider or producer in
accordance with the instructions on the form, see Appendix D;

(c)  in the case of group insurance coverage:
(i)  submission of a form substantially similar to the NAIC

Verification of Coverage for Life Insurance Policies dated 2004,
which has been completed by the life settlement provider or
producer in accordance with the instructions on the form, see
Appendix D; and

(ii)  which has previously been referred to the group
policyholder and completed to the extent the information is
available to the group policyholder.

(2)  An insurer whose policy is being settled may not
charge a fee for responding to a request for information from a
life settlement provider or producer in compliance with this rule
in excess of any usual and customary charges to policyholders,
certificate holders or insureds for similar services.

(3)  The insurer whose policy is being settled shall send an
acknowledgment of receipt of the request for verification of
coverage to the policyholder or certificate holder and, where the
policyholder or certificate holder is other than the insured, to the
insured. The acknowledgment may contain a general description
of any accelerated death benefit or similar benefit that is
available under a provision of or rider to the life insurance
contract.

R590-222-11.  Advertising.
(1)  This section shall apply to advertising of life

settlements, related products, or services intended for
dissemination in this state. Failure to comply with any provision
of this section is determined to be a violation of Section 31A-
36-112.

(2)  The form and content of an advertisement of a life
settlement shall be sufficiently complete and clear so as to avoid
misleading or deceiving the reader, viewer, or listener. It shall
not contain false or misleading information, including
information that is false or misleading because it is incomplete.

(3)  Information required to be disclosed shall not be
minimized, rendered obscure, or presented in an ambiguous
fashion or intermingled with the text of the advertisement so as
to be confusing or misleading.

(4)  An advertisement shall not omit material information
or use words, phrases, statements, references or illustrations if
the omission or use has the capacity, tendency or effect of
misleading or deceiving owners, as to the nature or extent of any
benefit, loss covered, premium payable, or state or federal tax
consequence.

(5)  An advertisement shall not use the name or title of an
insurer or an insurance policy unless the affected insurer has
approved the advertisement.

(6)  An advertisement shall not state or imply that interest
charged on an accelerated death benefit or a policy loan is
unfair, inequitable or in any manner an incorrect or improper
practice.

(7)  The words "free," "no cost," "without cost," "no

additional cost", "at no extra cost," or words of similar import
shall not be used with respect to any benefit or service unless
true. An advertisement may specify the charge for a benefit or
a service or may state that a charge is included in the payment
or use other appropriate language.

(8)  Testimonials, appraisals or analysis used in
advertisements must be genuine; represent the current opinion
of the author; be applicable to the life settlement product or
service advertised, if any; and be accurately reproduced with
sufficient completeness to avoid misleading or deceiving
prospective owners as to the nature or scope of the testimonials,
appraisal, analysis or endorsement. In using testimonials,
appraisals or analysis, the life settlement licensee makes, as its
own, all the statements contained therein, and the statements are
subject to all the provisions of this section.

(a)  If the individual making a testimonial, appraisal,
analysis or an endorsement has a financial interest in the party
making use of the testimonial, appraisal, analysis or
endorsement, either directly or through a related entity as a
stockholder, director, officer, employee or otherwise, or receives
any benefit directly or indirectly other than required union scale
wages, that fact shall be prominently disclosed in the
advertisement.

(b)  An advertisement shall not state or imply that a life
settlement benefit or service has been approved or endorsed by
a group of individuals, society, association or other organization
unless that is the fact and unless any relationship between an
organization and the life settlement licensee is disclosed. If the
entity making the endorsement or testimonial is owned,
controlled or managed by the life settlement licensee, or
receives any payment or other consideration from the life
settlement licensee for making an endorsement or testimonial,
that fact shall be disclosed in the advertisement.

(c)  When an endorsement refers to benefits received under
a life settlement, all pertinent information shall be retained for
a period of five years after its use.

(9)  An advertisement shall not contain statistical
information unless it accurately reflects recent and relevant
facts. The source of all statistics used in an advertisement shall
be identified.

(10)  An advertisement shall not disparage insurers, life
settlement providers, life settlement producers, life settlement
investment agents, anyone who may recommend a life
settlement, insurance producers, policies, services or methods
of marketing.

(11)  The name of the life settlement licensee shall be
clearly identified in all advertisements about the licensee or its
life settlement, products or services, and if any specific life
settlement is advertised, the life settlement shall be identified
either by form number or some other appropriate description. If
an application is part of the advertisement, the name and
administrative office address of the life settlement provider shall
be shown on the application.

(12)  An advertisement shall not use a trade name, group
designation, name of the parent company of a life settlement
licensee, name of a particular division of the life settlement
licensee, service mark, slogan, symbol or other device or
reference without disclosing the name of the life settlement
licensee, if the advertisement would have the capacity or
tendency to mislead or deceive as to the true identity of the life
settlement licensee, or to create the impression that a company
other than the life settlement licensee would have any
responsibility for the financial obligation under a life settlement.

(13)  An advertisement shall not use any combination of
words, symbols or physical materials that by their content,
phraseology, shape, color or other characteristics are so similar
to a combination of words, symbols or physical materials used
by a government program or agency or otherwise appear to be
of such a nature that they tend to mislead prospective owners
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into believing that the solicitation is in some manner connected
with a government program or agency.

(14)  An advertisement may state that a life settlement
licensee is licensed in the state where the advertisement appears,
provided it does not exaggerate that fact or suggest or imply that
a competing life settlement licensee may not be so licensed. The
advertisement may ask the audience to consult the licensee's web
site or contact the department of insurance to find out if the state
requires licensing and, if so, whether the life settlement provider
or producer is licensed.

(15)  An advertisement shall not create the impression that
the life settlement provider, its financial condition or status, the
payment of its claims, or the merits, desirability, or advisability
of its life settlements are recommended or endorsed by any
government entity.

(16)  The name of the actual licensee shall be stated in all
of its advertisements. An advertisement shall not use a trade
name, any group designation, name of any affiliate or
controlling entity of the licensee, service mark, slogan, symbol
or other device in a manner that would have the capacity or
tendency to mislead or deceive as to the true identity of the
actual licensee or create the false impression that an affiliate or
controlling entity would have any responsibility for the financial
obligation of the licensee.

(17)  An advertisement shall not directly or indirectly
create the impression that any division or agency of the state or
of the U.S. government endorses, approves or favors:

(a) any life settlement licensee or its business practices or
methods of operations;

(b)  the merits, desirability or advisability of any life
settlement;

(c)  any life settlement; or
(d)  any life insurance policy or life insurance company.
(18)  If the advertisement emphasizes the speed with which

the settlement will occur, the advertising must disclose the
average time frame from completed application to the date of
offer and from acceptance of the offer to receipt of the funds by
the owner.

(19)  If the advertising emphasizes the dollar amounts
available to owners, the advertising shall disclose the average
purchase price as a percent of face value obtained by owners
contracting with the licensee during the past six months.

R590-222-12.  Reporting of Fraud.
(1)  A person engaged in the business of life settlements

under Title 31A, Chapter 36, that knows or has reasonable cause
to suspect that any person has violated or will violate any
provision of Section 31A-36-113, shall, upon acquiring the
knowledge, promptly notify the commissioner and provide the
commissioner with a complete and accurate statement of all of
the relevant facts and circumstances. Any other person acquiring
such knowledge may furnish the information to the
commissioner in the same manner.  The report is a protected
communication and when made without actual malice does not
subject the person making the report to any liability whatsoever.
The commissioner may suspend, revoke, or refuse to renew the
license of any person who fails to comply with this section.

R590-222-13.  Prohibited Practices.
(1)  A life settlement provider or producer shall obtain from

a person that is provided with patient identifying information a
signed affirmation that the person or entity will not further
divulge the information without procuring the express, written
consent of the insured for the disclosure. Notwithstanding the
foregoing, if a life settlement provider or producer is served with
a subpoena and, therefore, compelled to produce records
containing patient identifying information, it shall notify the
owner and the insured in writing at their last known addresses
within five business days after receiving notice of the subpoena.

(2)  A life settlement provider shall not also act as a life
settlement producer in the same life settlement, whether entitled
to collect a fee directly or indirectly.

(3)  A life settlement producer shall not seek or obtain any
compensation from the owner without the written agreement of
the owner obtained prior to performing any services in
connection with a life settlement.

(4)  A life settlement provider or producer shall not
unfairly discriminate in the making or soliciting of life
settlements, or discriminate between owners with dependents
and without dependents.

(5)  A life settlement provider or producer shall not pay or
offer to pay any finder's fee, commission or other compensation
to any insured's physician, or to an attorney, accountant or other
person providing medical, legal or financial planning services
to the owner, or to any other person acting as an agent of the
owner, other than a life settlement producer, with respect to the
life settlement.

R590-222-14.  Filing of Forms.
(1)  All forms to be used for a life settlement shall be filed

with the commissioner prior to use. The department is not
required to review each form and does not provide approval for
a filing.  The forms will be identified as "filed for use" when
submitted to the department with all requirements.  The forms
to be filed include the life settlement, disclosure to the owner,
notice of intent to settle, verification of coverage, and
application.

(2)  A form filing consists of:
(a)  a cover letter on the licensee's letterhead that provides

the following:
(i)  a list of the forms being filed by title and any

identification number given the document;
(ii)  a description of the filing; and
(iii)  an indication whether the form:
(A)  is new; or
(B)  replacing or modifying a previously filed form; if so,

describe the changes being made, the reason, and the date
previously filed; and

(b)  a copy of each form to be filed.
(3)  The form filing and any responses must be submitted

via email to life.uid@utah.gov.
(4)  If a filing has been rejected, the filing must be

resubmitted as a new filing.
(5)  If a Filing Objection Letter has been issued, the

response must include:
(a)  a new cover letter identifying the changes made; and
(b)  one copy of the revised form.
(6)  Companies may request the status of their filing by

email, telephone, or mail after 30 days from the date of
submission.

R590-222-15.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule 30 days from the rule's effective date.

R590-222-16.  Penalties.
A person found, after an administrative proceeding, to be

in violation of this rule shall be subject to penalties as provided
under Section 31A-2-308.

R590-222-17.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held to be invalid, such invalidity may
not affect any other provision or application of this rule which
can be given effect without the invalid provision or application,
and to this end the provisions of this rule are declared to be
severable.
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R590.  Insurance, Administration.
R590-230.  Suitability in Annuity Transactions.
R590-230-1.  Authority.

This rule is promulgated pursuant to Section 31A-22-425
wherein the commissioner is to make rules to establish standards
for recommendations and Subsection 31A-2-201(3)(a) wherein
the commissioner may make rules to implement the provisions
of Title 31A.

R590-230-2.  Purpose.
(1)  The purpose of this rule is to set forth standards and

procedures for recommendations to consumers that result in a
transaction involving annuity products so that the insurance
needs and financial objectives of consumers at the time of the
transaction are appropriately addressed.

(2)  Nothing herein shall be construed to create or imply a
private cause of action for a violation of this rule.

R590-230-3.  Scope.
(1)  This rule shall apply to any recommendation to

purchase or exchange an annuity made to a consumer by an
insurance producer, or an insurer where no producer is involved,
that results in the recommended purchase or exchange.

(2)  Unless otherwise specifically included, this rule shall
not apply to recommendations involving:

(a)  direct response solicitations where there is no
recommendation based on information collected from the
consumer pursuant to this rule; and

(b)  contracts used to fund:
(i)  an employee pension or welfare benefit plan that is

covered by the Employee Retirement and Income Security Act
(ERISA);

(ii)  a plan described by Internal Revenue Code (IRC)
Sections 401(a), 401(k), 403(b), 408(k) or 408(p), as amended,
if established or maintained by an employer;

(iii)  a government or church plan defined in IRC Section
414, a government or church welfare benefit plan, or a deferred
compensation plan of a state or local government or tax exempt
organization under IRC Section 457;

(iv)  a nonqualified deferred compensation arrangement
established or maintained by an employer or plan sponsor;

(v)  settlements of or assumptions of liabilities associated
with personal injury litigation or any dispute or claim resolution
process; or

(vi)  formal prepaid funeral contracts.

R590-230-4.  Definitions.
In addition to the definitions in Section 31A-1-301, the

following definitions shall apply for the purpose of this rule:
(1)  "Annuity" means:
(a)  an annuity as defined in Section 31A-1-301; and
(b)  a fixed annuity or variable annuity that is individually

solicited, whether the product is classified as an individual or
group annuity.

(2)  "Recommendation" means advice provided by an
insurance producer, or an insurer where no producer is involved,
to an individual consumer that results in a purchase or exchange
of an annuity in accordance with that advice.

R590-230-5.  Duties of Insurers and of Insurance Producers.
(1)  In recommending to a consumer the purchase of an

annuity or the exchange of an annuity that results in another
insurance transaction or series of insurance transactions, the
insurance producer, or the insurer where no producer is
involved, shall have reasonable grounds for believing that the
recommendation is suitable for the consumer on the basis of the
facts disclosed by the consumer as to his or her investments and
other insurance products and as to his or her financial situation
and needs.

(2)  Prior to the execution of a purchase or exchange of an
annuity resulting from a recommendation, an insurance
producer, or an insurer where no producer is involved, shall
make reasonable efforts to obtain information concerning:

(a)  the consumer's financial status;
(b)  the consumer's tax status;
(c)  the consumer's investment objectives; and
(d)  such other information used or considered to be

reasonable by the insurance producer, or the insurer where no
producer is involved, in making recommendations to the
consumer.

(3)(a)  Except as provided under Subsection (3)(b), neither
an insurance producer, nor an insurer where no producer is
involved, shall have any obligation to a consumer under
Subsection (1) related to any recommendation if a consumer:

(i)  refuses to provide relevant information requested by the
insurer or insurance producer;

(ii)  decides to enter into an insurance transaction that is
not based on a recommendation of the insurer or insurance
producer; or

(iii)  fails to provide complete or accurate information.
(b)  An insurer or insurance producer's recommendation

subject to Subsection (3)(a) shall be reasonable under all the
circumstances actually known to the insurer or insurance
producer at the time of the recommendation.

(4)(a)  An insurer either shall assure that a system to
supervise recommendations that is reasonably designed to
achieve compliance with this rule is established and maintained
by complying with Subsections (4)(c) to (4)(e) or shall establish
and maintain such a system, including:

(i)  maintaining written procedures; and
(ii)  conducting periodic reviews of its records that are

reasonably designed to assist in detecting and preventing
violations of this rule.

(b)  A general agent and independent agency either shall
adopt a system established by an insurer to supervise
recommendations of its insurance producers that is reasonably
designed to achieve compliance with this rule, or shall establish
and maintain such a system, including:

(i)  maintaining written procedures; and
(ii)  conducting periodic reviews of records that are

reasonably designed to assist in detecting and preventing
violations of this rule.

(c)  An insurer may contract with a third party, including
a general agent or independent agency, to establish and maintain
a system of supervision as required by Subsection (4)(a) with
respect to insurance producers under contract with or employed
by the third party.

(d)  An insurer shall make reasonable inquiry to assure that
the third party contracting under Subsection (4)(c) is performing
the functions required under Subsection (4)(a) and shall take
such action as is reasonable under the circumstances to enforce
the contractual obligation to perform the functions. An insurer
may comply with its obligation to make reasonable inquiry by
doing all of the following:

(i)  the insurer annually obtains from a third party's senior
manager, who has responsibility for the delegated functions, a
certification that the manager has a reasonable basis to
represent, and does represent, that the third party is performing
the required functions; and

(ii)  the insurer, based on reasonable selection criteria,
periodically selects third parties contracting under Subsection
(4)(c) for a review to determine whether the third parties are
performing the required functions. The insurer shall perform
those procedures to conduct the review that are reasonable
under the circumstances.

(e)  An insurer that contracts with a third party pursuant to
Subsection (4)(c) and that complies with the requirements to
supervise in Subsection (4)(d) of this subsection shall have
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fulfilled its responsibilities under Subsection (4)(a).
(f)  An insurer, general agent or independent agency is not

required by Subsection (4)(a) or (4)(b) to:
(i)  review, or provide for review of all insurance producer

solicited transactions; or
(ii)  include in its system of supervision an insurance

producer's recommendations to consumers of products other
than the annuities offered by the insurer, general agent or
independent agency.

(g)  A general agent or independent agency contracting
with an insurer pursuant to Subsection (4)(c), shall promptly,
when requested by the insurer pursuant to Subsection (4)(d),
give a certification as described in Subsection (4)(d) or give a
clear statement that the third party is unable to meet the
certification criteria.

(h)  No person may provide a certification under
Subsection (4)(d)(i) unless:

(i)  the person is a senior manager with responsibility for
the delegated functions; and

(ii)  the person has a reasonable basis for making the
certification.

(5)  Compliance with the National Association of Securities
Dealers (NASD) Conduct Rules pertaining to suitability shall
satisfy the requirements under this section for the
recommendation of variable annuities. However, nothing in this
subsection shall limit the commissioner's ability to enforce the
provisions of this rule.

R590-230-6.  Mitigation of Responsibility.
(1)  The commissioner may order:
(a)  an insurer to take reasonably appropriate corrective

action for any consumer harmed by the insurer's, or by its
insurance producer's, violation of this rule;

(b)  an insurance producer to take reasonably appropriate
corrective action for any consumer harmed by the insurance
producer's violation of this rule; and

(c)  a general agency or independent agency that employs
or contracts with an insurance producer to sell, or solicit the
sale, of annuities to consumers, to take reasonably appropriate
corrective action for any consumer harmed by the insurance
producer's violation of this rule.

(2)  Any applicable penalty under 31A-2-308 for a
violation of Subsection R590-230-5.(1), (2), or (3)(b) may be
reduced or eliminated if corrective action for the consumer was
taken promptly after a violation was discovered.

R590-230-7.  Records.
Insurers, general agents, independent agencies and

insurance producers shall maintain or be able to make available
to the commissioner records of the information collected from
the consumer and other information used in making the
recommendations that were the basis for insurance transactions
for the current calendar year plus three years after the insurance
transaction is completed by the insurer. An insurer is permitted,
but shall not be required, to maintain documentation on behalf
of an insurance producer.

R590-230-8.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days from the rule's effective date.

R590-230-9.  Severability.
If any provision of this rule or the application of it to any

person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances shall not be affected by it.

KEY:  insurance, annuity suitability
August 29, 2006 31A-2-201

Notice of Continuation June 2, 2009 31A-22-425
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R590.  Insurance, Administration.
R590-244.  Individual and Agency Licensing Requirements.
R590-244-1.  Authority.

This rule is promulgated pursuant to:
(1)  Subsection 31A-2-201(3) that authorizes the

commissioner to adopt rules to implement the provisions of the
Utah Insurance Code;

(2)  Subsections 31A-23a-104(2), 31A-23a-110(1), 31A-
25-201(1), 31A-26-202(1), 31A-35-104, 301(1) and 401(2) that
authorize the commissioner to prescribe the forms and manner
in which an initial or renewal individual or agency license
application under Chapters 23a, 25, 26 and 35 is to be made to
the commissioner;

(3)  Subsections 31A-23a-111(10), 31A-25-208(9), 31A-
26-213(10), and 31A-35-406(1) that authorize the commissioner
to adopt a rule prescribing license renewal and reinstatement
requirements for individual and agency licensees under Chapters
23a, 25, 26, and 35;

(4)  Subsection 31A-23a-115(1) that authorizes the
commissioner to adopt a rule prescribing reporting requirements
to be utilized by an insurer for the initial appointment or the
termination of appointment of a person authorized to act on
behalf of the insurer under Chapters 23a; and

(5)  Subsections 31A-23a-302(2) and 31A-26-210(1) that
authorize the commissioner to adopt a rule prescribing reporting
requirements to be utilized by an agency for the initial
designation or the termination of designation of a person
authorized to act on behalf of the agency under Chapters 23a
and 26.

R590-244-2.  Purpose and Scope.
(1)  The purpose of this rule is to provide standards for:
(a)  an individual or agency licensee for:
(i)  obtaining, renewing or reinstating a license; and
(ii)  making other miscellaneous license amendments;
(b)  an insurer for the initial appointment or the termination

of an appointment of an individual or agency licensee; and
(c)  an agency for the initial designation or the termination

of a designation of an individual licensee to the agency's license.
(2)  Scope.
(a)  This rule applies to all individuals and agencies

licensed under Chapters 23a, 25, 26 and 35.
(b)  This rule applies to all admitted insurers doing

business in Utah.
(c)  Title insurance licensees are exempt from this rule on

the effective date of a rule addressing licensing for title licensees
adopted by the Title and Escrow Commission pursuant to
Section 31A-2-204 (2)(a)(ii).

R590-244-3.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions as set forth in Subsections 31A-1-301, 31A-23a-102,
31A-26-102, and 31A-35-102 and the following:

(1)  "Active license" means a license under which a
licensee has been granted authority by the commissioner to
engage in some activity that is part of or related to the insurance
business.

(2)  "Inactive license" means a formerly active license
where a licensee is no longer authorized by the commissioner to
engage in some activity that is part of or related to the insurance
business.

(3)  "Lapse" means the inactivation of an active license by
expiration of the period for which the license was issued or by
operation of law.

(4)  "License application" means information submitted by
a license applicant to provide information about the license
applicant that is used by the commissioner to evaluate the
applicant's qualifications and decide whether to:

(a)  issue or decline to issue a license;

(b)  add or decline to add an additional line of authority to
an active license;

(c)  renew or decline to renew an active license; or
(d)  reinstate or decline to reinstate an inactive license.
(5)  "Line of authority" means a line of insurance of a

particular subject matter area within a license type for which the
commissioner may grant authority to do business.

(6)  "License type" means a category of license identifying
a specific functional area of insurance activity for which the
commissioner may grant authority to do business.

(7)  "NIPR" means an electronic application software
provided by the National Insurance Producer Registry (NIPR).

(8)  "Reinstate" means the activation of an inactive license
within 365 days of the inactivation date.

(9)  "Renewal" means the continuation of an active license
from one two-year licensing period to another, except that the
licensing period for a bail bond agency is one year.

(10)  "SIRCON" means an electronic application software
provided by SIRCON.

(11)  "Termination for cause" means
(a)  an insurer or an agency has ended its relationship with

a licensee or has cancelled the licensee's authority to act on
behalf of the insurer or agency for one of the reasons identified
in 31A-23a-111(5); or

(b)  a licensee has been found to have engaged in any of
the activities identified in 31A-23a-111(5) by a court,
government body, or self-regulatory organization authorized by
law.

R590-244-4.  Requirement to Electronically Submit License
Applications, Appointments, Designations, and License
Amendments.

(1)  Except as otherwise provided in this rule the following
shall be submitted electronically to the department using
http://www.sircon.com/utah (SIRCON) or http://www.nipr.com/
(NIPR):

(a)  all individual and agency license applications under
chapters 23a, 25, 26, and 35 as prescribed in R590-244-6, 7,
and 8 for:

(i)  a new license;
(ii)  an additional license type or line of authority;
(iii)  a license renewal; or
(iv)  a license reinstatement;
(b)  all appointments, termination of appointments,

designations, and terminations of designations as prescribed in
R590-244-9 and 10;

(c)  all miscellaneous license amendments pertaining to
individual and agency licenses under Chapters 23a, 25, 26 and
35 as prescribed in R590-244-11; and

(d)  any additional documentation required in connection
with an application, except as shown in (iv) below, including
but not limited to:

(i)  written explanation and documentation for positive
responses to background questions on a license application;

(ii)  evidence of meeting specific experience, bonding, or
other requirements for certain license types or lines of authority;
or

(iii)  evidence of meeting continuing education
requirements for a renewal or reinstatement application when
there is a question regarding the number of course hours
completed.

(iv)  If an electronic attachment of a document required in
connection with an application is not available in the attachment
utility from SIRCON or NIPR, and the document consists of:

(A)  20 pages or less, the document shall be submitted
electronically via a facsimile or as a PDF attachment to an
email, until such time that an electronic attachment of the
document to the application becomes available from SIRCON
or NIPR; or
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(B)  more than 20 pages, the document must be submitted
as a hard copy via regular mail, until such time that an electronic
attachment of the document to the application becomes available
from SIRCON or NIPR.

(2)  Attestation. Submission of an electronic application or
other form under this Rule constitutes the applicant's or
submitter's attestation under penalties of perjury that the
information contained in the application or form is true and
correct.

(3)  Any submission subject to this rule that does not
comply with this rule may be rejected as incomplete and
returned to the submitter without being processed, with any paid
fees forfeited to the State.

R590-244-5.  Requirement of an Active License to Sell,
Solicit, or Negotiate Insurance.

(1)  A person must have the following to sell, solicit, or
negotiate insurance:

(a)  an active license matching the type and line of
insurance being sold, solicited, or negotiated; and

(b)  an appointment from an insurer or a designation from
an agency.

(2)  A licensee whose license is inactivated for any reason
shall not sell, solicit, or negotiate insurance from the date the
active license is inactivated until the date the inactive license is
reactivated.

R590-244-6.  New License Application.
(1)  A resident license application for a new license, or for

the addition of an additional license type or line of authority,
shall be submitted using SIRCON.

(2)  A non-resident license application for a new license, or
for the addition of an additional license type or line of authority,
shall be submitted using either SIRCON or NIPR, except as
stated in (3) below.

(3)  A non-resident license application for a license type or
line of authority not offered in the person's home state shall be
submitted to the commissioner via facsimile or as a PDF
attachment to an email using a form available through the
Department's website, until such time that an electronic
application becomes available from SIRCON or NIPR.

R590-244-7.  Renewal and Non-renewal of an Active License.
(1)  An active license shall be renewed on or before the

license expiration date as shown below:
(a)  A resident license renewal application shall be

submitted online via SIRCON.
(b)  A non-resident license renewal application shall be

submitted online via SIRCON or NIPR.
(2)  A new individual license shall expire on the last day of

the licensee's birth month following the two-year anniversary of
the license issue date, unless renewed.

(3)  A renewed individual license shall expire on the last
day of the licensee's birth month every two years, unless
renewed.

(4)  An agency license shall expire on the last day of the
month every two years from the most recent license issue or
renewal date, except as shown in (5) below.

(5)  A bail bond agency license shall expire annually on the
last day of the month from the most recent license issue or
renewal date.

(6)  Renewal Notice.
(a)  Prior to the license expiration date, the commissioner

shall send a renewal notice to the licensee's mailing address or
email address as shown on the records of the Department.

(b)  A licensee who fails to properly submit an address
change to the commissioner may not receive a renewal notice
and may be subject to administrative penalties.

(7)  A license shall non-renew effective the license

expiration date if it is not renewed on or before the expiration
date, and:

(a)  the non-renewed license shall be inactivated;
(b)  all agency designations and insurer appointments shall

be terminated; and
(c)  a lapse license notice will be sent to the affected

agencies and insurers.
(8)  An active licensee who fails to renew a license shall

not engage in the business of insurance during the period of
time from the expiration date of the license until the date the
inactive license is reinstated or a new license is issued.

R590-244-8.  Reinstatement of Inactive License.
(1)  An inactive license that has been inactive for a period

of one year or less following the license expiration date can be
reinstated as stated in (3) through (7) below.

(2)  An inactive license that has not been reinstated within
one year following its expiration date shall not be reinstated and
the inactive licensee shall apply as a new license applicant.

(3)  A reinstatement applicant shall:
(a)  comply with all requirements for renewal of a license,

including any applicable continuing education requirements if
the reinstatement applicant is an individual; and

(b)  pay a reinstatement fee as shown in R590-102.
(4)  A resident license application for reinstatement of an

inactive license shall be submitted using SIRCON, except as
shown in (6) below.

(5)  A non-resident license application for reinstatement of
an inactive license shall be submitted using either SIRCON or
NIPR, except as stated in (6) below.

(6)  The following license applications for reinstatement of
an inactive license must be submitted to the department via
facsimile or as a PDF attachment to an email using a form
available through the department's website, until such time that
an electronic application becomes available from SIRCON or
NIPR:

(a)  a resident or non-resident license application for a
person whose license has been voluntarily surrendered; and

(b)  a non-resident license application for a person whose
license has been inactivated for failure to maintain an active
license in the person's home state.

(7)  A license that has been voluntarily surrendered:
(a)  may be reinstated:
(i)  during the license period in which the license was

surrendered; and
(ii)  no later than one year from the date the license was

surrendered; and
(b)  must comply with the reinstatement requirements

stated in (3) above, except that no continuing education
requirement will apply for an individual license applicant
because the reinstatement is within the current license period.

(8)  A reinstated license shall expire on the same date it
would have expired had the license not become inactive.

(9)  A person with a reinstated license must complete any
required new contracts and appointments with insurers or new
agency designations before the reinstated licensee can resume
doing business.

R590-244-9.  Appointments and Termination of
Appointments by Insurers.

(1)  Initial Appointments.
(a)  An insurer shall electronically appoint an individual or

agency licensee with whom the insurer has a contract.
(b)  Appointments are continuous until terminated by the

insurer or canceled by the department.
(c)  It is not necessary for an insurer to appoint an

individual who is listed as a designee on an appointed agency's
license.

(d)  To appoint a person, an insurer shall:
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(i)  identify the date the appointment is to be effective; and
(ii)  submit the electronic appointment to the commissioner

no later than 15 days after the identified effective date of
appointment or receipt of the first insurance application, using
SIRCON or NIPR, except as stated in (iii) below.

(iii)  A motor club insurer must submit the appointment to
the commissioner via facsimile or as a PDF attachment to an
email using a form available through the department's website,
until such time that an electronic appointment becomes available
from SIRCON or NIPR.

(2)  Termination of Appointment.
(a)  An insurer shall electronically terminate the

appointment of any previously appointed individual or agency
no longer authorized to conduct business on behalf of the
insurer in this state.

(b)  To terminate a person's appointment an insurer shall:
(i)  identify the date the termination of appointment is to be

effective; and
(ii)  submit the termination of appointment to the

department no later than 30 days after the identified effective
date of termination, using SIRCON or NIPR, except as stated in
(iii) below.

(iii)  A motor club insurer must submit the termination of
appointment as a facsimile or as a PDF attachment to an email
using a form available through the department's website, until
such time that an electronic termination of appointment becomes
available from SIRCON or NIPR.

(3)  Termination for Cause.
(a)  In addition to electronically terminating the individual

or agency licensee's appointment, an insurer that terminates an
individual or agency licensee for cause must send the following
information to the department via facsimile or as a PDF
attachment to an email:

(a)  the insurer must state that the termination was for
cause; and

(b)  provide the specific circumstances causing the
termination for cause.

R590-244-10.  Designations and Termination of Designations
by Agencies.

(1)  Designations.
(a)  An agency shall electronically designate a licensed

individual to the agency license to do business on behalf of the
agency in this state.

(b)  Designations are continuous until terminated by the
agency or canceled by the department.

(c)  To designate an individual on its license, an agency
shall:

(i)  identify the date the designation is to be effective; and
(ii)  submit the designation to the commissioner no later

than 15 days after the identified effective date of designation
using SIRCON or NIPR.

(2)  Termination of designations.
(a)  An agency shall electronically terminate the

designation of any previously designated individual no longer
authorized to conduct business on behalf of the agency in this
state.

(b)  To terminate an individual's designation an agency
shall:

(i)  identify the date the termination of designation is to be
effective; and

(ii)  submit the termination of designation to the
department no later than 30 days after the identified effective
date of termination using SIRCON or NIPR.

(3)  Termination for Cause.
(a)  In addition to electronically terminating the individual

licensee's designation, an agency that terminates an individual
licensee for cause must send the following information to the
department via facsimile or as a PDF attachment to an email:

(a)  the agency must state that the termination was for
cause; and

(b)  provide the specific circumstances causing the
termination for cause.

R590-244-11.  Miscellaneous License Amendments and
Changes to an Agency's Employer Identification Number
(EIN).

(1)  All miscellaneous license amendments shall be
submitted electronically.

(2)  The following four miscellaneous license amendments
shall be submitted via SIRCON or NIPR:

(a)  a change of residence, business, or mailing address
within the same state;

(b)  a change of email address;
(c)  a change of telephone number; or
(d)  a change of an individual licensee's name.
(3)  The following six miscellaneous license amendments

shall be submitted electronically via facsimile, email, or as a
PDF attachment to an email:

(a)  a voluntary surrender of a license or line or authority;
(b)  a clearance letter request;
(c)  a change of residence, business, or mailing address

from one state to another state;
(d)  a change of an agency name;
(e)  a change of position or title of an owner, partner,

officer, or director of an agency; or
(f)  a change of the licensed individual designated as the

person responsible for the regulatory compliance of the agency.
(4)  A miscellaneous license amendment submitted in

accordance with R590-244-11(3) shall contain:
(a)  the name and title of the individual submitting the

amendment;
(b)  the relationship to the licensee of the individual

submitting the amendment; and
(c)  the following attestation made by the individual

submitting the amendment: "I hereby attest that all of the
information submitted is true and correct, and that I am the
individual licensee for whom the requested change is being
submitted, or an authorized responsible representative of the
individual or agency licensee for whom the requested change is
being submitted."

(5)  A change of Employer Identification Number (EIN):
(a)  cannot be processed as a miscellaneous license

amendment; and
(b)  the entity must apply as a new license applicant.

R590-244-12.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R590-244-13.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-244-14.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  insurance licensing requirements
July 1, 2009 31A-2-201

31A-23a-104
31A-23a-110
31A-23a-111
31A-23a-115
31A-23a-302
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31A-25-201
31A-25-208
31A-26-202
31A-26-210
31A-26-213
31A-35-104
31A-35-301
31A-35-401
31A-35-406
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R590.  Insurance, Administration.
R590-247.  Universal Health Insurance Application Rule.
R590-247-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-22-
635 and 31A-30-102 which direct the commissioner to create a
universal health insurance application.

R590-247-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish universal

applications for all insurers offering a health benefit plan in
Utah.

(2)  This rule applies to all insurers offering an individual
or small employer health benefit plan in Utah.

R590-247-3.  General Instructions.
(1)  Use of the Utah Individual Health Insurance

Application and the Utah Small Employer Health Insurance
Application by insurers or by health insurance producers is
mandatory.

(2)  The Utah Individual Health Insurance Application and
Utah Small Employer Health Insurance Application must be
used without insurer identifying logos or addresses to facilitate
multiple insurer submissions using a single application.

(3)  The Utah Individual Health Insurance Application and
Utah Small Employer Health Insurance Application can be
downloaded from the Department's website at
www.insurance.utah.gov.

(4)  The Utah Individual Health Insurance Application and
Utah Small Employer Health Insurance Application may be
altered for:

(a)  purposes of electronic application and submission,
including electronic signature disclaimers;

(b)  languages other than English; and
(c)  reasons specifically approved by the commissioner.
(5)  The use of the Utah Individual Health Insurance

Application and the Utah Small Employer Health Insurance
Application does not limit the ability of an insurer to obtain
additional information for underwriting purposes.

(6)  Section L, Producer Agreement and Compensation
Disclosure section on the Utah Individual Health Insurance
Application must include all information to be disclosed as
required by Section 31A-23a-501.

(7)(a)  Except as provided in R590-247-3(7)(b), question
number 40 on the Utah Individual Health Insurance Application
and Utah Small Employer Health Insurance Application may not
be used for purposes of Sections 31A-8-402.3, 31A-8-402.5,
31A-21-105, 31A-22-721, 31A-30-107, 31A-30-107.1, or
R590-247-3(5), unless the information was disclosed or should
have been disclosed in another question on the application.

(8)(a)  Starting July 1, 2009, insurers shall accept the Utah
Individual Health Insurance Application and Utah Small
Employer Health Insurance Application.

(b)  An insurer may accept an application other than the
Utah Individual Health Insurance Application and Utah Small
Employer Health Insurance Application until December 31,
2009.

(9)  No later than July 1, 2010, all insurers shall offer
compatible systems for electronic submission of the Utah
Individual Health Insurance Application and the Utah Small
Employer Health Insurance Application.

R590-247-4.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under 31A-2-308.

R590-247-5.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-247-6.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  universal health insurance application
July 1, 2009 31A-30-102
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R590.  Insurance, Administration.
R590-253.  Utah Mini-COBRA Notification Rule.
R590-253-1.  Authority.

(1)  This rule is promulgated pursuant to Subsection 31A-
2-201 wherein the commissioner may make rules to implement
the provisions of Title 31A.

R590-253-2.  Purpose and Scope.
(1)  The purpose of this rule is to ensure that all persons

who are eligible for health insurance continuation coverage
under the American Recovery and Reinvestment Act of 2009,
ARRA, Section 3001(a)(7) receive the necessary information
and forms that will assist them in making a decision to elect
continuation coverage of their health insurance coverage under
Utah's mini-COBRA law.

(2)  This rule applies to all accident and health insurers
doing business in Utah that are required to provide continuation
coverage pursuant to Sections 31A-22-722 and 722.5.

R590-253-3.  General Instructions.
(1)  An accident and health insurer shall provide the Utah

mini-COBRA Continuation Coverage Election Notice for
individuals eligible for Utah mini-COBRA.  The notice can be
downloaded from the Department's website at
www.insurance.utah.gov.

(2)  For individuals eligible for Utah mini-COBRA from
February 17, 2009 through December 31, 2009, an accident and
health insurer shall:

(a)  mail the notices required by R590-253-3(1) to an
individual:

(i)  within seven days after being contacted by an
individual or the individual's employer on or after April 6, 2009;
or

(ii)  no later than April 10, 2009 for an insured whose
employer or the individual contacted the insurer prior to April
1, 2009; or

(b)  mail the notices required by R590-253-3(1) to all
employers whose coverage is subject to 31A-22-722:

(i)  no later than April 10, 2009;
(ii)  on the plan's anniversary renewal; and
(iii)  shall include a statement of the employer's obligation

on the monthly notice of premium payments.
(c)  An accident and health insurer who elects to provide

notification under R590-253-3(2)(b) is responsible to assure the
employer has provided notification to its employees who are
eligible as provided by Section 31A-22-722 and the American
Recovery and Reinvestment Act of 2009, Pub. S. 111-5.

(3)(a)  For individuals eligible for Utah mini-COBRA from
September 1, 2008 through February 16, 2009, the notices in
R590-253-3(1) shall be mailed after being contacted by an
individual or the individual's employer that the individual wants
to take advantage of the second election period to extend the
health insurance coverage provided by the employer Section
31A-22-722.5.

(b)  The notice shall be mailed:
(i)  within one business day after being contacted by an

individual or the individual's employer on or after April 6, 2009;
or

(ii)  no later than April 9, 2009 for an insured whose
employer or the individual contacted the insurer prior to April
6, 2009.

R590-253-4.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under 31A-2-308.

R590-253-5.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons and
circumstances are not affected.

KEY:  mini-COBRA insurance
July 1, 2009 31A-2-201
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R592.  Insurance, Title and Escrow Commission.
R592-6.  Unfair Inducements and Marketing Practices in
Obtaining Title Insurance Business.
R592-6-1.  Authority.

This rule is promulgated pursuant to Section 31A-2-404(2),
which authorizes the Title and Escrow Commission
(Commission) to make rules for the administration of the
Insurance Code related to title insurance, including rules related
to standards of conduct for a title insurer, agency or producer.

R592-6-2.  Purpose and Scope.
(1)  The purpose of this rule is to identify certain practices,

which the Commission finds creates unfair inducements for the
placement of title insurance business and as such constitute
unfair methods of competition.  These practices include the
payment of expenses that are considered normal, customary,
reasonable and recurring in the operation of a client of a title
insurer, agency or producer.

(2)  This rule applies to all title insurers, title insurance
agencies, title insurance producers and all employees,
representatives and any other party working for or on behalf of
said entities whether as a full time or part time employee or as
an independent contractor.

R592-6-3.  Definitions.
For the purpose of this rule the Commission adopts the

definitions as set forth in Section 31A-1-301 and 31A-2-402,
and the following:

(1)  "Bona fide real estate transaction" means:
(a)  a preliminary title report is issued to a seller or listing

agent in conjunction with the listing of a property; or
(b) a commitment for title insurance is ordered, issued, or

distributed in a purchase and sale transaction showing the name
of the proposed buyer and the sales price, or in a loan
transaction showing the proposed lender and loan amount.

(2)  "Business Activities" shall include sporting events,
sporting activities, musical and art events.  In no case shall such
business activities rise to the level of ceremonies, for example,
award banquets, recognition events or similar activities
sponsored by or for clients, or include travel by air, or other
commercial transportation.

(3)  "Business meals" shall include breakfast, brunch,
lunch, dinner, cocktails and tips.  In no case shall such business
meals raise to the level of ceremonies, for example, awards
banquets, recognition events or similar activities sponsored by
or for clients.

(4)(a)  "Client" means any person, or group, who
influences, or who may influence, the placement of title
insurance business or who is engaged in a business, profession
or occupation of:

(i)  buying or selling interests in real property; and
(ii)  making loans secured by interests in real property.
(b)  "Client" includes real estate agents, real estate brokers,

mortgage brokers, lending or financial institutions, builders,
developers, subdividers, attorneys, consumers, escrow
companies and the employees, agents, representatives, solicitors
and groups or associations of any of the foregoing.

(5)  "Discount" means the furnishing or offering to furnish
title insurance, services constituting the business of title
insurance or escrow services for a total charge less than the
amounts set forth in the applicable rate schedules filed pursuant
to Section 31A-19a-203 or 31A-19a-209.

(6)  "Official trade association publication" means:
(a)  a membership directory, provided its exclusive purpose

is that of providing the distribution of an annual roster of the
association's members to the membership and other interested
parties; or

(b)  an annual, semiannual, quarterly or monthly
publication containing information and topical material for the

benefit of the members of the association.
(7)  "Title insurance business" means the business of title

insurance and the conducting of escrow.
(8)  "Trade Association" means a recognized association of

persons, a majority of whom are clients or persons whose
primary activity involves real property.

R592-6-4.  Unfair Methods of Competition, Acts and
Practices.

In addition to the acts prohibited under Section 31A-23a-
402, the Commission finds that providing or offering to provide
any of the following benefits by parties identified in Section
R592-6-2 to any client, either directly or indirectly, except as
specifically allowed in Section R592-6-5 below, is a material
and unfair inducement to obtaining title insurance business and
constitutes an unfair method of competition.

(1)  The furnishing of a title insurance commitment without
one of the following:

(a)  sufficient evidence in the file of the title insurer,
agency or producer that a bona fide real estate transaction exists;
or

(b)  payment in full at the time the title insurance
commitment is provided.

(2)  The paying of any charges for the cancellation of an
existing title insurance commitment issued by a competing
organization, unless that commitment discloses a defect which
gives rise to a claim on an existing policy.

(3)  Furnishing escrow services pursuant to Section 31A-
23a-406:

(a)  for a charge less than the charge filed pursuant to
Section 31A-19a-209(5); or

(b)  the filing of charges for escrow services with the Utah
Insurance Commissioner (commissioner), which are less than
the actual cost of providing the services.

(4)  Waiving all or any part of established fees or charges
for services which are not the subject of rates or escrow charges
filed with the commissioner.

(5)  Deferring or waiving any payment for insurance or
services otherwise due and payable, including a series of real
estate transactions for the same parcel of property.

(6)  Furnishing services not reasonably related to a bona
fide title insurance, escrow, settlement, or closing transaction,
including non-related delivery services, accounting assistance,
or legal counseling.

(7)  The paying for, furnishing, or waiving all or any part
of the rental or lease charge for space which is occupied by any
client.

(8)  Renting or leasing space from any client, regardless of
the purpose, at a rate which is excessive or inadequate when
compared with rental or lease charges for comparable space in
the same geographic area, or paying rental or lease charges
based in whole or in part on the volume of business generated
by any client.

(9)  Furnishing any part of a title insurer's, title agency's, or
title producer's facilities, for example, conference rooms or
meeting rooms, to a client or its trade association without
receiving a fair rental or lease charge comparable to other rental
or lease charges for facilities in the same geographic area.

(10)  The co-habitation or sharing of office space with a
client of a title insurer, title agency, or title producer.

(11)  Furnishing all or any part of the time or productive
effort of any employee of the title insurer, agency or producer,
for example, secretary, clerk, messenger or escrow officer, to
any client.

(12)  Paying for all or any part of the salary of a client or
an employee of any client.

(13)  Paying, or offering to pay, either directly or
indirectly, salary, commissions or any other consideration to any
employee who is at the same time licensed as a real estate agent
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or real estate broker or as a mortgage lender or mortgage
company subject to 31A-2-405 and R592-5.

(14)  Paying for the fees or charges of a professional, for
example, an appraiser, surveyor, engineer or attorney, whose
services are required by any client to structure or complete a
particular transaction.

(15)  Sponsoring, cosponsoring, subsidizing, contributing
fees, prizes, gifts, food or otherwise providing anything of value
for an activity of a client, except as allowed under Subsection
R592-6-5(6). Activities include open houses at homes or
property for sale, meetings, breakfasts, luncheons, dinners,
conventions, installation ceremonies, celebrations, outings,
cocktail parties, hospitality room functions, open house
celebrations, dances, fishing trips, gambling trips, sporting
events of all kinds, hunting trips or outings, golf or ski
tournaments, artistic performances and outings in recreation
areas or entertainment areas.

(16)  Sponsoring, cosponsoring, subsidizing, supplying
prizes or labor, except as allowed under Subsection R592-6-5(2)
or otherwise providing things of value for promotional activities
of a client.  Title insurers, agencies or producers may attend
activities of a client if there is no additional cost to the title
insurer, agency or producer other than their own entry fees,
registration fees, meals, and provided that these fees are no
greater than those charged to clients or others attending the
function.

(17)  Providing gifts or anything of value to a client in
connection with social events such as birthdays or job
promotions. A letter or card in these instances will not be
interpreted as providing a thing of value.

(18)  Furnishing or providing access to the following, even
for a cost:

(a)  building plans;
(b)  construction critical path timelines;
(c)  "For Sale by Owner" lists;
(d)  surveys;
(e)  appraisals;
(f)  credit reports;
(g)  mortgage leads for loans;
(h)  rental or apartment lists; or
(i)  printed labels.
(19)  Newsletters cannot be property specific or cannot

highlight specific customers.
(20)  A title insurer, agency or producer cannot provide a

client access to any software accounts that are utilized to access
real property information that the insurer, agency or producer
pays for, develops, or pays to maintain.  Closing software is
exempt as long as it is used for a specific closing.

(21)  A person, as defined in 31A-1-301, or individual
affiliated with a title insurer, agency or producer cannot provide
a loan or any type of financing to a client of title insurance.

(22)  Paying for any advertising on behalf of a client.
(23)  Advertising jointly with a client on subdivision or

condominium project signs, or signs for the sale of a lot or lots
in a subdivision or units in a condominium project.  A title
insurer, agency or producer may advertise independently that it
has provided title insurance for a particular subdivision or
condominium project but may not indicate that all future title
insurance will be written by that title insurer, agency or
producer.

(24)  Advertisements may not be placed in a publication,
including an internet web page and its links, that is hosted,
published, produced for, distributed by or on behalf of a client.

(25)  A donation may not be made to a charitable
organization created, controlled or managed by a client.

(26)  A direct or indirect benefit, provided to a client which
is not specified in Section R592-6-5 below, will be investigated
by the department for the purpose of determining whether it
should be defined by the Commission as an unfair inducement

under Section 31A-23a-402(8).
(27)  Title insurers, agencies and producers who have

ownership in, or control of, other business entities, including
I.R.C. Section 1031 qualified intermediaries and escrow
companies, may not use those other business entities to enter
into any agreement, arrangement, or understanding or to pursue
any course of conduct, designed to avoid the provisions of this
rule.

R592-6-5.  Permitted Advertising, Business Entertainment,
and Methods of Competition.

Except as specifically prohibited in Section R592-6-4
above, the following are permitted:

(1)  In addition to complying with the provisions of 31A-
23a-402 and R590-130, Rules Governing Advertisements of
Insurance, advertisement by title insurers, agencies or producers
must comply with the following:

(a)  the advertisement must be purely self-promotional; and
(b)  advertisement in official trade association publications

are permissible as long as any title insurer, agency or producer
has an equal opportunity to advertise in the publication and at
the standard rates other advertisers in the publication are
charged.

(2)  A title insurer, agency or producer may donate time to
serve on a trade association committee and may also serve as an
officer for the trade association.

(3)  A title insurer, agency or producer may have two self-
promotional open houses per calendar year for each of its owned
or occupied facilities, including branch offices. The title insurer,
agency or producer may not expend more than $15 per guest per
open house.  The open house may take place on or off the title
insurer's, agency's or producer's premises but may not take place
on a client's premises.

(4)  A donation to a charitable organization must:
(a)  not be paid in cash;
(b)  if paid by a negotiable instrument, be made payable

only to the charitable organization;
(c)  be distributed directly to the charitable organization;

and
(d)  not provide any benefit to a client.
(5)  A title insurer, agency or producer may distribute self-

promotional items having a value of $5 or less to clients,
consumers and members of the general public.  These self-
promotional items shall be novelty gifts which are non-edible
and may not be personalized or bear the name of the donee.
Self-promotional items may only be distributed in the regular
course of business.  Self-promotional items may not be given to
clients or trade associations for redistribution by these entities.

(6)  A title insurer, agency or producer may make
expenditures for business meals or business activities on behalf
of any person, whether a client or not, as a method of
advertising, if the expenditure meets all the following criteria:

(a)  the person representing the title insurer, agency or
producer must be present during the business meal or business
activity;

(b)  there is a substantial title insurance business discussion
directly before, during or after the business meal or business
activity;

(c)  the total cost of the business meal, the business
activity, or both is not more than $100 per person, per day;

(d)  no more than three individuals from an office of a
client may be provided a business meal or business activity by
a title insurer, agency or producer in a single day; and

(e)  the entire business meal or business activity may take
place on or off the title insurer's, agency's or producer's
premises, but may not take place on a client's premises.

(7)  A title insurer, agency or producer may conduct
continuing education programs that are approved by the
appropriate regulatory agency, under the following conditions:
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(a)  the continuing education program shall address only
title insurance, escrow or other topics directly related thereto;

(b)  the continuing education program must be of at least
one hour in duration;

(c)  for each hour of continuing education, $15 or less per
person may be expended, including the cost of meals and
refreshments; and

(d)  no more than one such continuing education program
may be conducted at the office of a client per calendar quarter.

(8)  A title insurer, agency or producer may acknowledge
a wedding, birth or adoption of a child, or funeral of a client or
members of the client's immediate family with flowers or gifts
not to exceed $75.

(9)  Any other advertising, business entertainment, or
method of competition must be requested in writing and
approved in advance and in writing by the Commission.

R592-6-6.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days from the effective date of the rule.

R592-6-7.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY:  title insurance
June 25, 2009 31A-2-201

31A-23a-402
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R592.  Insurance, Title and Escrow Commission.
R592-7.  Title Insurance Continuing Education Program.
R592-7-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-2-
404(2)(a) and (g), which direct the Title and Escrow
Commission to make rules for the administration of the
provisions in this title related to title insurance and the approval
of continuing education programs related to title insurance.

R592-7-2.  Purpose and Scope.
(1)  The purposes of this rule are to:
(a)  delegate authority from the Commission to the

commissioner to provisionally approve continuing education
programs related to title insurance; and

(b)  establish procedures for the Commission to approve
continuing education programs related to title insurance
provisionally approved by the commissioner.

(2)  This rule applies to all title licensees, applicants for a
title insurance license, unlicensed persons doing business as a
title licensee, and continuing education providers submitting
continuing education programs related to title insurance for
approval pursuant to 31A-2-404.

R592-7-3.  Definitions.
"Title licensee" has the same meaning as found in Section

31A-2-402(3).

R592-7-4.  Program Approval.
(1)  The Commission hereby delegates to the commissioner

provisional authority to approve continuing education programs
related to title insurance including

(a)  continuing education course providers; and
(b)  continuing education courses.
(2)  The commissioner will report to the Commission on all

continuing education programs related to title insurance
provisionally approved by the commissioner.  This report will
include approved:

(a)  continuing education course providers; and
(b)  continuing education courses added to the

Department's list of approved continuing education courses.
(3)  The Commission will review the report and
(a)  concur with and thus approve the continuing education

course providers and continuing education courses provisionally
approved by the commissioner; or

(b)  disapprove the provisionally approved continuing
education course providers or continuing education courses.

(4)  If the Commission disapproves a provisionally
approved continuing education provider or continuing education
course, the commissioner will:

(a)  remove the provider or the course from the
Department's approved provider or course list; and

(b)  notify the provider of the disapproval.

R592-7-5.  Program Submission.
(1)  Title insurance related continuing education providers

shall submit initial and renewal provider approval information
to the commissioner in accordance with 31A-23a-202 and
R590-142.

(2)  Approved title insurance related continuing education
providers shall submit requests for continuing education course
approval to the commissioner in accordance with 31A-23a-202
and R590-142.

R592-7-6.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under 31A-2-308.

R592-7-7.  Enforcement Date.

The commissioner will begin enforcing this rule upon the
rule's effective date.

R592-7-8.  Severability.
If any section, term, or provision of this rule shall be

adjudged invalid for any reason, such judgment shall not affect,
impair or invalidate any other section, term, or provision of this
rule and the remaining sections, terms, and provisions shall be
and remain in full force.

KEY:  title insurance continuing education
June 25, 2009 31A-2-308

31A-2-402
31A-2-404

31A-23a-202
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R592.  Insurance, Title and Escrow Commission.
R592-8.  Application Process for an Attorney Exemption for
Title Agency Licensing.
R592-8-1.  Authority.

This rule is promulgated by the Title and Escrow
Commission pursuant to Section 31A-2-404 which authorizes
the Commission to make rules for the administration of the
provisions in this title related to title insurance and Section 31A-
23a-204 which authorizes the Commission to make a rule to
exempt attorneys with real estate experience from the three year
licensing requirement to license a title agency.

R592-8-2.  Purpose and Scope.
(1)  The purposes of this rule are:
(a)  to delegate to the Commissioner preliminary approval

or denial of a request for exemption;
(b)  to provide a description of the types of real estate

experience that could be used by an attorney seeking to qualify
for the exemption;

(c)  to provide a process to apply for a request for
exemption; and

(d)  to provide a process to appeal a denial of a request for
exemption.

(2)  This rule applies to all attorneys seeking an exemption
under the provisions of 31A-23a-204.

R592-8-3.  Definitions.
In addition to the definitions of Sections 31A-1-301, 31A-

2-402 and 31A-23a-102, the following definitions shall apply
for the purposes of this rule:

(1)  "Attorney" means a person licensed and in good
standing with the Utah State Bar.

(2)  "Real estate experience" includes:
(a)  law firm transactional experience consisting of any or

all of the following:
(i)  real estate transactions, including drafting documents,

reviewing and negotiating contracts of sale, including real estate
purchase contracts (REPC), commercial transactions, residential
transactions;

(ii)  financing and securing construction and permanent
financing;

(iii)  title review, due diligence, consulting and negotiations
with title companies, researching and drafting opinions of title,
coordinating with title companies, pre-closing;

(iv)  zoning, development, construction, homeowners
associations, subdivisions, condominiums, planned unit
developments;

(v)  conducting closings; and
(vi)  estate planning and probate-related transactions and

conveyances.
(b)  law firm litigation experience consisting of any or all

of the following:
(i)  foreclosures;
(A)  judicial and non-judicial;
(B)  homeowner association (HOA) lien foreclosure;
(ii)  either side of homeowner vs HOA litigation;
(iii)  state construction registry litigation - mechanics lien

filing and litigation;
(iv)  real estate disputes or litigation involving:
(A)  a real estate contract;
(B)  a boundary line;
(C)  a rights of way and/or easement;
(D)  a zoning issue;
(E)  a property tax issue;
(F)  a title issue or claim;
(G)  a landlord/tenant issue; and
(F)  an estate and/or probate litigation involving real

property assets, claims, and disputes.
(c)  non-law firm experience consisting of any or all of the

following:
(i)  real estate agent, broker, developer, investor;
(ii)  mortgage broker;
(iii)  general contractor;
(iv)  professor or instructor teaching real estate licensing,

real estate contracts, or real estate law;
(v)  lender involved with any or all of the following real

estate lending activities:
(A)  lending;
(B)  escrow; or
(C)  foreclosure;
(vi)  private lender;
(vii)  in-house counsel involved in real estate transactions

for bank, mortgage lender, credit union, title company, or title
agency;

(viii)  employment with or counsel to a government agency
involved in regulation of real estate, such as HUD, FHA,
zoning, tax assessor, county recorder, insurance department, and
Federal or state legislatures;

(ix)  escrow officer;
(x)  title searcher; or
(xi)  surveyor; and
(d)  other experience with real estate not included in (a),

(b), and (c) above.

R592-8-4.  Delegation of Authority.
The Commission hereby grants its preliminary concurrence

to the approval or denial of a request for exemption requested
by an attorney pursuant to 31A-23a-204 to the Utah Insurance
Commissioner.

R592-8-5.  Request for Exemption Process.
(1)  An individual title licensee, who is an attorney as

defined in this rule desiring to obtain an agency license under
the exemption provided in 31A-23A-204(1)(c), shall make a
request for exemption to the Commissioner in accordance with
the requirements of this subsection.

(2)  The applicant will submit a letter addressed to the
Commission:

(a)  requesting exemption from the licensing time period
requirements in 31A-23a-204(1)(a)(i); and

(b)  providing the following information:
(i)  the applicant's name, mailing address and email,

telephone number, and title license number;
(ii)  a description of the applicant's real estate experience;

and
(iii)  why the applicant feels that experience qualifies the

applicant for the exemption.
(3)  The Commissioner will review the request for

exemption within five business days of its receipt and
(a)  request additional information from the applicant;
(b)  preliminarily approve the request for exemption; or
(c)  preliminarily disapprove the request for exemption.
(4)  The Commissioner will report monthly to the

Commission all preliminarily approved or denied requests for
exemption received and reviewed since the previous
Commission meeting.

(5)  The Commission will concur or non-concur with the
Commissioner's preliminary approval or denial of a request for
exemption.

(6)  If the Commissioner's preliminary denial of a request
for exemption is concurred with by the Commission, the
Commissioner will:

(a)  notify the applicant of the denial; and
(b)  inform the applicant of his right to agency review

pursuant to R590-160.
(7)  If the Commissioner's preliminary approval of a

request for exemption is concurred with by the Commission, the
Commissioner will expeditiously notify the applicant to submit
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an electronic license application and pay the required fees and
assessments.

R592-8-7.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R592-8-8.  Enforcement Date.
The Commission will begin enforcing this rule on the rule's

effective date.

R592-8-9.  Severability.
If any provision of this rule or the application of it to any

person or circumstance is for any reason held to be invalid, the
remaining provisions to other persons or circumstances shall not
be affected.

KEY:  attorney exemption application process
June 25, 2009 31A-1-301

31A-2-308
31A-2-402
31A-2-404

31A-23a-102
31A-23a-204
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R592.  Insurance, Title and Escrow Commission.
R592-9.  Title Insurance Recovery, Education, and Research
Fund Assessment Rule.
R592-9-1.  Authority.

This rule is promulgated pursuant to Section 31A-41-202
which requires the Title and Escrow Commission to determine
the amount of required assessments from individual title
insurance producers and title insurance agencies to provide
funding for the recovery, education, and research fund.

R592-9-2.  Purpose and Scope.
(1)  The purpose of this rule is:
(a)  to establish the amounts for individual title insurance

producer assessments; and
(b)  to establish the amounts for title insurance agency

assessments.
(2)  This rule applies to all individual title insurance

producer applicants and licensees and all title insurance agency
license applicants and licensees and any unlicensed person
doing the business of title insurance.

R592-9-3.  Establishing Assessment Amounts.
(1)  Prior to July 1 of each year, the Commission shall

establish the assessment amounts for:
(a)  an initial producer license for an individual title

insurance producer applicant;
(b)  a renewal license for a licensed individual title

insurance producer;
(c)  an initial agency license for a title insurance agency

applicant; and
(d)  an annual assessment for a licensed title insurance

agency.
(2)  Annual licensed title insurance agency assessment

amounts shall be established for the following four premium
bands of title insurance premiums:

(a)  Band A:  $0 to $1 million;
(b)  Band B:  more than $1 million to $10 million;
(c)  Band C:  more than $10 million to $20 million; and
(d)  Band D:  more than $20 million.
(3)  The individual producer and agency assessment

amounts shall be adopted by motion of the Commission.
(4)  The adopted assessment amounts shall be posted on the

Insurance Department's web page.

R592-9-4.  Individual Title Insurance Producer Assessment.
(1)  Beginning July 1, 2009:
(a)  A person applying for an initial individual title

insurance producer license or a licensed individual title producer
adding an additional title insurance line of authority shall pay an
assessment not to exceed $20.00 at the time of application; and

(b)  a licensee renewing an individual title insurance
producer license shall pay an assessment not to exceed $20.00
at the time of application.

(2)  An individual title insurance producer assessment will
be paid in accordance with R590-102, Insurance Department
Fee Payment Rule.

R592-9-5.  Title Insurance Agency Assessment.
(1)  Beginning July 1, 2008, a person applying for an initial

title insurance agency license shall pay an assessment of $1,000
at the time of application.

(2)  Beginning January 1, 2009, a licensed title insurance
agency shall pay an annual assessment.

(3)  An agency's placement in one of the four assessment
bands will be determined by an agency's title insurance written
premium volume for the preceding calendar year as of December
31 of that calendar year.

(4)  An agency's annual assessment will be paid in
accordance with R590-102, Insurance Department Fee Payment

Rule.

R592-9-6.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R592-9-7.  Enforcement Date.
The commissioner will begin enforcing this rule upon the

rule's effective date.

R592-9-8.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: title insurance recovery assessment
June 25, 2009 31A-2-308

31A-41-202
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R592.  Insurance, Title and Escrow Commission.
R592-11.  Title Insurance Producer Annual and Controlled
Business Reports.
R592-11-1.  Authority.

This rule is promulgated pursuant to:
(1)  Section 31A-2-404(2)(a), which requires the Title and

Escrow Commission (Commission) to make rules related to title
insurance;

(2)  Section 31A-23a-413, which requires the annual filing
of a report by each title insurance producer, as defined in R592-
11-3, containing a verified statement of the producer's financial
condition, transactions, and affairs; and

(3)  Subsection 31A-23a-503(8), which requires the annual
filing of a controlled business report.

R592-11-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish the form and

filing deadline for the Title Insurance Producer Annual Report
and Controlled Business Report required by Section 31A-23a-
413 and Subsection 31A-23a-503(8)(a).

(2)  This rule applies to all title insurance producers as
defined in R592-11-3.

R592-11-3.  Definition.
For the purpose of this rule the Commission adopts the

definitions as set forth in Sections 31A-1-301 and 31A-2-402
and the following:

(1)  "Title insurance producer" includes:
(a)  a title insurance agency as defined in 31A-1-301(6);
(b)  an individual title producer not designated to a title

insurance agency; and
(c)  an attorney licensed to practice law in Utah who is also

an individual title producer not designated to a title insurance
agency.

R592-11-4.  Title Insurance Producer Annual Report.
(1)  Title insurance producers, as defined in R592-11-3,

shall file a Title Insurance Producer Annual Report containing
the information shown in subsection 2 below.

(2)  A Title Insurance Producer Annual Report shall consist
of:

(a)  a balance sheet and an income and expense statement
prepared and presented in conformity with generally accepted
accounting principles;

(b) the name and address of each financial institution where
a title or escrow trust account is maintained;

(c)  unless the producer is an attorney exempted under
31A-23a-204(8), proof of financial protection that complies
with Subsection 31A-23a-204(2) consisting of one or more of
the following:

(i)  a copy of the declarations page of a fidelity bond;
(ii)  a copy of the declarations page of a professional

liability insurance policy; or
(iii)  a copy of the commissioner's approval of equivalent

financial protection; and approved by the commissioner;
(d)  the name, address, and percentage of ownership of

each owner.
(3)  A title insurance producer, as defined in R592-11-3,

shall file a Title Insurance Producer Annual Report not later
than April 30 of each year.

(4)  The Title Insurance Producer Annual Report period
shall be the preceding calendar year.

(5)  A Title Insurance Producer Annual Report will be
considered protected data if the producer submitting the report
requests classification as a protected record in accordance with
Sections 63G-2-305 and 63G-2-309.

R592-11-5.  Controlled Business Report.
(1)  A title insurance producer, as defined in R592-11-3,

shall file an annual Controlled Business Report not later than
April 30 of each year.

(2)  The Controlled Business Report period shall be the
preceding calendar year and shall contain the information
required in Subsection 31A-23a-503(8)(a).

(3)  A Controlled Business Report is a public record upon
filing.

R592-11-6.  Electronic Filing of Title Insurance Producer
Annual Report and Controlled Business Report.

(1)  The Title Insurance Producer Annual Report and the
Controlled Business Report shall be submitted together
electronically via email to market.uid@utah.gov.

(2)  The Title Insurance Producer Annual Report and the
Controlled Business Report shall be submitted not later than
April 30 of each year as attachments to the Title Insurance
Agency Annual Reports Transmittal Form.

(3)  The following report forms, which are available on the
department's website, shall be used to submit the Title Insurance
Producer Annual Report and the Controlled Business Report:

(a)  Title Insurance Producer Annual and Controlled
Business Reports Transmittal form; and

(b)  Controlled Business Report form.
(4)  Actual copies of the forms may be used or may be

adapted to a particular word processing system, however, if
adapted, the content, size, font, and format shall be similar.

R592-11-7.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R592-11-8.  Enforcement Date.
The commissioner will begin enforcing this rule 5 days

from the rule's effective date.

R592-11-9.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, that invalidity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY:  title insurance
May 19, 2009 31A-23-313
Notice of Continuation June 27, 2006 31A-23-403
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R651.  Natural Resources, Parks and Recreation.
R651-611.  Fee Schedule.
R651-611-1.  Use Fees.

All fees required under this fee schedule are to be paid in
advance of occupancy or use of facilities.

A.  Fees for services covering one or more months, for
docks and dry storage, must be paid in advance for the season as
determined by the Division.

B.  Fee permits and passes are not refundable or
transferable.  Duplicate annual permits and special fun tags will
be issued only upon completion of an affidavit and payment of
the required fee.  Inappropriate use of fee permits and passes
may result in confiscation by park authorities.

C.  Fees shall not be waived, reduced or refunded unless
authorized by Division guideline; however, park or unit
managers may determine and impose equitable fees for unique
events or situations not covered in the current fee schedule.  The
director has the prerogative to waive or reduce fees.

D.  The Multiple Park Permit, Senior Multiple Park Permit,
Special Fun Tag, Camping Permit and Daily Private Vehicle
Permit are good for one (1) private vehicle with up to eight (8)
occupants, with the exception of any special charges.  Multiple
Park Permits, Senior Multiple Park Permits, and Special Fun
Tags, are not honored at This Is The Place State Park.

E.  No charge for persons five years old and younger.
F.  With the exception of the Multiple Park Permit, Senior

Multiple Park Permit, and Special Fun Tag, fees are applicable
only to the specific park or facility where paid and will not be
honored at other parks or facilities, unless otherwise stated in
division guideline.

G.  The contract operator, with the approval of the Division
Director, will set fees for This Is The Place State Park.

H.  A "senior" is defined as any resident of the State of
Utah 62 years of age or older.  Residency and proof of age are
verified by presentation of a valid driver's license or a valid Utah
identification card.

I.  Charges for services unique to a park may be established
by the park manager with approval from the region manager.
All approved charges must be submitted to the Division director
or designee.

R651-611-2.  Day Use Entrance Fees.
Permits the use of all day activity areas in a state park.

These fees do not include overnight camping facilities or special
use fees.

A.  Annual Permits
1.  $75.00 Multiple Park Permit (good for all parks)
2.  $35.00 Senior Multiple Park Permit (good for all parks)
3.  $200.00 Commercial Dealer Demonstration Pass
4.  Duplicate Annual Permits may be purchased if originals

are lost, destroyed, or stolen, upon payment of a $10.00 fee and
the submittal of a signed affidavit to the Division office.  Only
one duplicate is allowed.

5.  $25 Pedestrian/Cyclist Permit (good at all parks)
B.  Special Fun Tag - Available free to Utah residents, who

are disabled, as defined by the Special Fun Tag permit affidavit.
C.  Daily Permit - Allows access to a specific state park on

the date of purchase.
1.  $10.00 ($5.00 for seniors)per private motor vehicle, or

$2.00 per person, ($1.00 for seniors) for pedestrians or bicycles
at the following park:

TABLE 1

         Dead Horse Point

2.  $10.00 ($5.00 for seniors) per private motor vehicle, or
$5.00 per person, ($3.00 for seniors) for pedestrians or bicycles
at the following parks:

TABLE 2

         Deer Creek          Jordanelle - Hailstone
         Willard Bay

3.  $10.00 ($5.00 for seniors)per private motor vehicle, or
$4.00 per person, ($2.00 for seniors) for pedestrians or bicycles
at the following parks:

TABLE 3

         Sand Hollow

4.  $9.00 ($5.00 for seniors) per private motor vehicle or
$5.00 per person ($3.00 for seniors), for pedestrians or bicycles
at the following parks:

TABLE 4

         Utah Lake

5.  $9.00 ($5.00 for seniors) per private motor vehicle or
$4.00 per person ($2.00 for seniors), for pedestrians or bicycles
at the following parks:

TABLE 5

         East Canyon         Rockport

6.  $8.00 ($4.00 for seniors) per private motor vehicle or
$4.00 per person ($2.00 for seniors) for pedestrians or bicycles
at the following parks:

TABLE 6

         Bear Lake Marina    Bear Lake - Rendevous
         Quail Creek

7.  $7.00 ($4.00 for seniors) per private motor vehicle or
$4.00 per person ($2.00 for seniors) for pedestrians or bicycles
at the following parks:

TABLE 7

         Jordanelle - Rockcliff        Yuba

8.  $7.00 ($4.00 for seniors) per private motor vehicle or
$3.00 per person ($2.00 for seniors) for pedestrians or bicycles
at the following parks:

TABLE 8

         Goblin Valley       Red Fleet
         Scofield            Starvation
         Steinaker

9.  $6.00 ($3.00 for seniors) per private motor vehicle or
$3.00 per person ($2.00 for seniors), for pedestrians or bicycles
at the following parks:

TABLE 9

         Coral Pink          Hyrum
         Kodachrome          Palisade

10.  $6.00 ($3.00 for seniors) per private motor vehicle or
$2.00 per person ($2.00) for seniors), for pedestrians or bicycles
at the following park:

TABLE 10

         Antelope Island

11.  $2.00 ($1.00 for seniors) per private vehicle at the
following park:

TABLE 11

         Great Salt Lake
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12.  $6.00 per adult, $3.00 per child (a child is defined as
any person between the ages of six (6) and twelve (12) years old
inclusively), and $3.00 for seniors at Utah Field House State
Park.

13.  $5.00 per adult, $3.00 per child (a child is defined as
any person between the ages of six (6) and twelve (12) years old
inclusively).

TABLE 12

         Edge of the Cedars

14.  $2.00 per person ($1.00 for seniors), or $6.00 per
family (up to eight (8) individuals ($3.00 for seniors), at the
following parks:

TABLE 13

         Camp Floyd          Territorial

15.  $4.00 per person ($2.00 for seniors), or $6.00 per
family (up to eight (8) individuals ($3.00 for seniors), at the
following parks:

TABLE 14

         Anasazi

16.  $3.00 per person ($1.50 for seniors), or $6.00 per
family (up to eight (8) individuals ($3.00 for seniors), at the
following parks:

TABLE 15

         Fremont             Iron Mission

17.  $5.00 ($3.00 for seniors) per private motor vehicle or
$3.00 per person ($2.00 for seniors), for pedestrians or bicycles
at the parks not identified above, including the east side of Bear
Lake.

18.  $$15.00 per OHV rider at the Jordan River OHV
Center.

19.  $2.00 per person for commercial groups or vehicles
with nine (9) or more occupants ($15.00 per group at Great Salt
Lake).

D.  Group Site Day Use Fee - Advance reservation only.
$2.00 per person, age six (6) and over, for sites with basic
facilities.  Minimum cost for Group Day Use for the following
parks:

TABLE 16

1.  Fixed (flat) rate:
     Bear Lake - East Side                $ 75.00
     Bear Lake - Big Creek                $ 75.00
     Bear Lake - Willow                   $ 75.00
     Bear Lake Marina                     $ 75.00
     Camp Floyd Day Use Pavilion          $ 30.00
     Deer Creek Island                    $100.00
     Deer Creek - Sailboat                $100.00
     Deer Creek - Peterson                $100.00
     Deer Creek - Rainbow                 $200.00
     Deer Creek - Wallsburg               $300.00
     East Canyon - Small                  $100.00
     East Canyon - Medium                 $175.00
     Fremont                              $ 70.00
     Hyrum                                $150.00
     Jordanelle - Hailstone Cabanas       $ 20.00
     Jordanelle - Beach                   $175.00
     Jordanelle - Cove                    $175.00
     Jordanelle - Keatley                 $175.00
     Jordanelle - Rock Cliff North        $175.00
     Jordanelle - Rock Cliff South        $175.00
     Otter Creek -                        $100.00
     Rockport - Crandalls                 $100.00
     Rockport - Highland                  $100.00
     Rockport - Lariat Loop               $100.00
     Rockport - Old Church                $250.00

     Snow Canyon - Galoot Day Use         $ 75.00
     Starvation - Mountain View           $150.00
     Steinaker -                          $150.00
     Wasatch - Cottonwood                 $175.00
     Wasatch - Oak Hollow                 $175.00
     Wasatch - Soldier Hollow             $175.00
     Willard - Eagle Beach (150 max)      $200.00
     Willard - Pelican Beach (250 max)    $350.00
     Yuba Lake - Group Day Use Area       $ 75.00

2.  $3.00 per person and $2.00 per vehicle at Antelope
Island State Park.

3.  $2 per person with a minimum fee of $50 at Huntington,
Millsite and Palisade state parks.

E.  Antelope Island Wildlife Management Program:  A
$1.00 fee will be added to the entrance fee at Antelope Island.
This additional fee will be used by the Division to fund the
Wildlife Management Program on the Island.

R651-611-3.  Camping Fees.
Permits overnight camping and day use for the day of

arrival until 2:00 p.m. of the following day or each successive
day.  Camp sites must be vacated by 12:00 noon following the
last camping night at Dead Horse Point. Camping is limited to
14 consecutive days at all campgrounds with the exception of
Snow Canyon State Park, with a five (5) consecutive day limit.

A.  Individual Sites -- One (1) vehicle with up to eight (8)
occupants and any attached recreational equipment as one (1)
independent camp unit.  Fees for individual sites are based on
the following schedule:

1.  $10.00 with pit or vault toilets; $13.00 with flush
toilets; $16.00 with flush toilets and showers or electrical
hookups; $20.00 with flush toilets, showers and electrical
hookups; $25.00 with full hookups.

2.  Primitive camping fees may be decreased at the park
manager's discretion dependent upon the developed state of the
facilities to be used by park visitors.  Notification of the change
must be made to the Division's financial manager and
reservations manager before the reduced fee can be made
effective.

3.  Special Fun Tag holders may receive a $2.00 discount
for individual camping sites Monday through Thursday nights,
excluding holidays.

4.  One-half the campsite fee rounded up to the nearest
dollar will be charged per vehicle at all parks and individual
camping sites for all additional transportation vehicles that are
separate and not attached to the primary vehicle, but are
dependent upon that unit. No more than one additional vehicle
is allowed at any individual campsite.  This fee is not applicable
at primitive campsites.

B.  Group Sites - (by advance reservation for groups)
1.  The following fees will apply to Overnight Group

Camping:

TABLE 17

1.  Reservation Fee:  $10.65 at the following parks:

     Bear Lake - Eastside -               $ 75.00
     Bear Lake - Big Creek -              $ 75.00
     Bear Lake - Willow  -                $ 75.00
     Bear Lake Marina -                   $ 75.00
     Deer Creek - Wallsburg -             $400.00
     East Canyon - Large Springs -        $ 50.00
     East Canyon - Mormon Flats -         $ 75.00
     East Canyon - New -                  $200.00
     Escalante Group Area -               $ 50.00
     Fremont - Group Area -               $ 70.00
     Hyrum -                              $150.00
     Jordanelle - Beach                   $250.00
     Jordanelle - Cover                   $250.00
     Jordanelle - Keatley                 $250.00
     Jordanelle - Rock Cliff North        $250.00
     Jordanelle - Rock Cliff South        $250.00
     Kodachrome - Arches -                $ 65.00
     Kodachrome - Oasis -                 $ 65.00
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     Otter Creek -                        $100.00
     Rockport - Hawthorne                 $150.00
     Rockport - Riverside                 $150.00
     Rockport - Old Church                $150.00
     Snow Canyon - Quail Group Area       $ 65.00
     Steinaker -                          $200.00
     Wasatch - Soldier Hollow Chalet      $250.00
     Willard - Pelican Beach (250 max)    $350.00
     Yuba - Painted Rocks                 $100.00
     Yuba - Oasis                         $100.00

2.  $3.00 per person at Dead Horse (minimum - $45.00)

3.  $3.00 per person at Goblin Valley, Green River No.1
and No. 2, Starvation, Palisade and Scofield (minimum) -
$75.00

4. $3.00 per person and $2 per vehicle.  Antelope Island
(minimum) $60.00

R651-611-4.  Special Fees.
A.  Golf Course Fees
1.  Palisade rental and green fees.
a.  Nine holes general public - weekends and holidays -

$13.00
b.  Nine holes weekdays (except holidays) - $11.00
c.  Nine holes Jr/Sr weekdays (except holidays) - $8.00
d.  20 round card pass - $180.00
e.  20 round card pass (Jr only) - $125.00
f.  Promotional pass - single person (any day) - $500.00
g.  Promotional pass - single person (weekdays only) -

$350.00
h.  Promotional pass - couples (any day) - $700.00
i.  Promotional pass - family (any day) - $900.00
j.  Promotional pass - annual youth pass - $150.00
k.  Companion fee - walking, non -player - $4.00
l.  Motorized cart (18 holes) - $10.00
m.  Motorized cart (9 holes ) - $5.00
n.  Pull carts (9 holes) - $2.00
o.  Club rental (9 holes) - $5.00
p.  School teams - No fee for practice rounds with coach

and team roster.  Tournaments are $3.00 per player.
q.  Driving range - small bucket - $2.50
r.  Driving range - large bucket - $3.50
2.  Wasatch Mountain and Soldier Hollow rental and green

fees.
a.  Nine holes general public - $14.50
b.  Nine holes general public (weekends and holidays) -

$14.50
c.  Nine holes Jr weekdays (except holidays) - $11.00
d.  Nine holes Sr weekdays (except holidays) - $12.00
e.  20 round card pass - $240.00 - no holidays or weekends
f.  Annual Promotional Pass (except holidays) - $1,000.00
g.  Business Class Membership Pass - $1,000.00
h.  Companion fee - walking, non-player - $4.00
i.  Motorized cart (9 holes - mandatory on Mt. course) -

$13.00
j.  Motorized cart (9 holes single rider) - $6.50
k.  Pull carts (9 holes) - $2.25
l.  Club rental (9 holes) - $6.00
m.  School teams - No fee for practice rounds with coach

and team roster (Wasatch County only).
Tournaments are $3.00 per player.
n.  Tournament fee (per player) - $5.00
o.  Driving range - small bucket - $2.50
p.  Driving range - large bucket - $5.00
q.  Advance tee time booking surcharge - $15.00
r.  Gift Certificate Fee (Per Player) - $5.00
3.  Green River rental and green fees.
a.  Nine holes general public - $10.00
b.  Nine holes Jr/Sr weekdays (except holidays) - $8.00
c.  Eighteen holes general public - $16.00
d.  20 round card pass - $160.00
e.  Promotional pass - single person (any day)- $375.00

f.  Promotional pass - personal golf cart - $350.00
g.  Promotional pass - single person (Jr/Sr weekdays)-

$275.00
h.  Promotional pass - couple (any day) - $600.00
i.  Promotional pass - family (any day) - $750.00
j.  Promotional pass - annual youth pass - $150.00
k.  Companion fee - walking, non-player - $4.00
l.  Motorized cart (9 holes) - $10.00
m.  Motorized cart (9 holes single rider) - $5.00
n.  Pull carts (9 holes) - $2.25
o.  Club rental (9 holes) - $5.00
p.  School teams - No fee for practice rounds with coach

and team roster.  Tournaments are $3.00 per player.
4.  Golf course hours are daylight to dark
5.  No private, motorized golf carts are allowed, except

where authorized by existing contractual agreement.
6.  Jr golfers are 17 years and under.  Sr golfers are 62 and

older.
B.  Boat Mooring and Dry Storage
1.  Mooring Fees:
a.  Day Use - $5.00
b.  Overnight Boat Parking - $7.00 (until 8:00 a.m.)
c.  Overnight Boat Camping - $15.00 (until 2:00 p.m.)
d.  Monthly - $4.00/ft.
e.  Monthly with Utilities - (Bear Lake and Jordanelle -

Hailstone) $7.00/ft.
f.  Monthly with Utilities - (Other Parks) $5.00/ft.
g.  Monthly Off Season - $3.00/ft
h.  Monthly (Off Season with utilities) - $4.00/ft
2.  Dry Storage Fees:
a.  Overnight (until 2:00 p.m.) - $5.00
b.  Monthly During Season - $75.00
c.  Monthly Off Season - $50.00
d.  Monthly (unsecured) - $25.00
C.  Application Fees - Non - refundable PLUS Negotiated

Costs.
1.  Grazing Permit - $20.00
2.  Easement - $250.00
3.  Construction/Maintenance - $50.00
4.  Special Use Permit - $50.00
5.  Waiting List - $10.00
D.  Assessment and Assignment Fees.
1.  Duplicate Document - $10.00
2.  Contract Assignment - $20.00
3.  Returned checks - $30.00
4.  Staff time - $50.00/hour
5.  Equipment Maintenance and Repair:
- Snow Cat - $100.00/hour
- Boat - $50.00/per hour
- ATV/Snowmobile - $50.00/hour
- Other Heavy Equipment - $100.00/hour
- Vehicle - $50.00/hour
6.  Researcher - $5.00/hour
7.  Photo copy - $ .30/each - Black and White
- $1.00/each - Color
8.  Fee collection - $10.00
E.  Lodging Fees.
1.  Cabins:
(a)  Basic:  No indoor plumbing or kitchenette
$60 per night - weekend
$40 per night - Sunday through Thursday
(b)  Deluxe:  Indoor plumbing and kitchenette
$80 per night - weekend
$60 per night - Sunday through Thursday
2.  Yurt - (circular, domed portable tent)
$60 per night
F.  Facility Rental Fees.
Jordanelle Visitor Center - Up to $2,500 per day.
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R651-611-5.  Reservations.
A.  Camping Reservation Fees.
1.  Individual Campsite $8.50
2.  Group site or building rental $10.65
3.  Fees identified in No. 1 and No. 2 above are to be

charged for both initial reservations and for changes to existing
reservations.

B.  All park facilities will be allocated on a first-come, first-
serve basis.

C.  Selected camp and group sites are reservable in advance
by calling 322-3770, 1-800-322-3770 or on the Internet at:
www.stateparks.utah.gov.

D.  Applications for reservation of skating rinks, meeting
rooms, buildings, mooring docks, dry storage spaces and other
sites not covered above, will be accepted by the respective park
personnel beginning on the first business day of February for the
next 12 months.  Application forms and instructions are
available at the park.

E.  All unreserved mooring docks, dry storage spaces and
camp picnic sites are available on a first-come, first-serve basis.

F.  The park manager for any group reservation or special
use permit may require a cleanup deposit.

G.  Golf course reservations for groups of 20 or more and
tournaments will be accepted for the calendar year beginning the
first Monday of March.  Reservations for up to two starting
times (8 persons) may be made for Saturday, Sunday and
Monday, the preceding Monday; and for Tuesday through
Friday, the preceding Saturday.  Reservations will be taken by
phone and in person during golf course hours.

H.  One party will reserve park facilities for more than
fourteen (14) consecutive days in any 30-day period.

KEY:  parks, fees
June 10, 2009 63-11-17(8)
Notice of Continuation February 13, 2006
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R657.  Natural Resources, Wildlife Resources.
R657-46.  The Use of Game Birds in Dog Field Trials and
Training.
R657-46-1.  Purpose and Authority.

Under authority of Sections 23-14-18, 23-14-19 and 23-17-
9 this rule provides the requirements, standards, and application
procedures for the use of game birds in dog field trials and
training.

R657-46-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Field trial" means an organized event where the

abilities of dog handlers and their dogs and are evaluated,
including the ability of the dogs to hunt or retrieve game birds.

(b)  "Game bird" means:
(i)  crane;
(ii)  blue, ruffed, sage, sharp-tailed, and spruce grouse;
(iii)  chukar, red-legged, and Hungarian partridges;
(iv)  pheasant;
(v)  band-tailed pigeon;
(vi)  bobwhite, California, Gambel's, harlequin, mountain,

and scaled quail;
(vii)  waterfowl;
(viii)  common ground, Inca, mourning, and white-winged

dove;
(ix)  wild or pen-reared wild turkey of the following

subspecies:
(A)  Eastern;
(B)  Florida or Osceola;
(C)  Gould's;
(D)  Merriam's;
(E)  Ocellated; and
(F)  Rio Grande; and
(x)  ptarmigan.
(c)  "Quad flyer test" means throwing pen-reared game

birds by hand from four fixed stations and shooting of the pen-
reared game birds one immediately after the other.

(d)  "Train" or "training" means the informal handling,
exercising, teaching, instructing, and disciplining of dogs in the
skills and techniques of hunting and retrieving game birds
characterized by absence of fees, judging, or awards.

R657-46-3.  Application for a Field Trial Certificate of
Registration.

(1)(a)  A person may conduct a field trial using pen-reared
game birds provided that person applies for and obtains a
certificate of registration from the Division of Wildlife
Resources, except as provided in Subsection (b).

(b)  A person may conduct a field trial using pen-reared
game birds on a commercial hunting area without obtaining a
certificate of registration.

(2)  Applications are available at any division office.
(3)  The application must include written permission from

the owner, lessee, or land management agency of the property
where the field trial is to be conducted.

(4)(a)  Applications must be submitted to the appropriate
regional division office where the field trial is being held.

(b)  Applications must be received at least 45 days prior to
the date of the field trial.

(5)  The division will not approve any application for an
area where, in the opinion of the division, the field trial or the
release of pen-reared game birds interferes with wildlife,
wildlife habitat or wildlife nesting periods.

(6)  Field trials may be held only during the dates and
within the area specified on the field trial certificate of
registration.

R657-46-4.  Use of Pen-Reared Game Birds for Field Trials.

(1)  Legally acquired pen-reared game birds may be
possessed or used for field trials.

(2)  Any person using pen-reared game birds must have an
invoice or bill of sale in their possession showing lawful
personal possession or ownership of such birds.

(3)  Pen-reared game birds may not be imported into Utah
without a valid veterinary health certificate as required in Rules
R58-1 and R657-4.

(4)(a)  Each pen reared game bird must be marked with an
aluminum leg band or other permanent marking before being
released in the field trial, except as provided in Subsection (d).

(b)  Aluminum leg bands may be purchased at any division
office.

(c)  The aluminum leg band or other permanent marking
must remain attached to the pen-reared game bird.

(d)  Each pen-reared game bird used in a field trial that is
conducted on a commercial hunting area may be released
without marking each pen-reared game bird, as with an
aluminum leg band.

(5)  Pen-reared game birds used for a field trial may be
released only on the property specified in the certificate of
registration where the field trial is conducted.

(6)  After release, pen-reared game birds may be taken:
(a)  by the person who released the pen-reared game birds,

or by any person participating in the field trial; and
(b)  only during the dates of the field trial event as

specified in the certificate of registration.
(7)  Wild game birds may be taken only during legal

hunting seasons as specified in the Upland Game or Waterfowl
proclamations of the Wildlife Board.

(8)  Pen-reared game birds acquired for a field trial that are
not released may be held in possession:

(a)  no longer than 60 days; or
(b)  longer than 60 days provided the person possessing the

pen-reared game birds first obtains a private aviculture
certificate of registration as provided in Rule R657-4.

(9)  Pen-reared game birds that leave the property where
the field trial is held at the end of the field trial shall become the
property of the state of Utah and may not be taken, except
during legal hunting seasons as specified in the Upland Game
or Waterfowl proclamations of the Wildlife Board.

R657-46-5.  Use of Pen-Reared Game Birds for Dog
Training.

(1)  A person may train a dog using legally acquired pen-
reared game birds provided:

(a)  the person using the pen-reared game birds has an
invoice or bill of sale in their possession showing lawful
personal possession or ownership of the pen-reared game birds;

(b)  each pen-reared game bird must be marked with an
aluminum leg band or other permanent marking before being
released for training, except as provided in Subsection (3)(a);
and

(c)  any pheasant released during training must be marked
with a visible streamer or tape at least 12 inches in length before
being released, and any pheasant killed during training must
have the streamer or tape attached when killed.

(2)  Aluminum leg bands may be purchased at any division
office.

(3)(a)  Each pen-reared game bird used for dog training
that is conducted on a commercial hunting area may be released
without marking each pen-reared game bird with an aluminum
leg band or other permanent marking.

(b)  Any pheasant released during training on a commercial
hunting area may be released without marking as provided in
Subsections (1)(b) and (1)(c).

(4)  The training may not consist of more than four dogs at
any time, except the training may consist of more than four dogs
provided:
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(a)  the dogs exceeding four in number are eight months of
age or younger; and

(b)  no live ammunition is in possession of the person or
persons engaged in training the dogs.

(5)  A person or group of persons may not release more
than ten pen-reared game birds per day or three pen-reared game
birds per dog per day, whichever is greater.

(6)  A person or group of persons may not use more than
three firearms at any time, except four firearms may be used
when training retrievers using the American Kennel Club quad
flyer test.

(7)  Pen-reared game birds acquired for training that are not
released may be held in possession:

(a)  no longer than 60 days; or
(b)  longer than 60 days provided the person possessing the

pen-reared game birds first obtains a private aviculture
certificate of registration as provided in Rule R657-4.

(8)  Pen-reared game birds that are not recovered on the
day of the training or pen-reared game birds that escape shall
become property of the state of Utah and may not be recaptured
or taken, except during legal hunting seasons as specified in the
Upland Game and Waterfowl proclamations of the Wildlife
Board.

(9)  A person training dogs on official dog training areas,
designated by the division, is not required to comply with
Subsection (1)(c) or Subsections (4), (5) or (6).

R657-46-6.  Use of Wild Game Birds for Dog Training.
(1)  A person may train a dog on wild game birds provided:
(a)  the dog, or the person training the dog, may not harass,

catch, capture, kill, injure, or at any time, possess any wild game
birds, except during legal hunting seasons as provided in the
Upland Game or Waterfowl proclamations of the Wildlife
Board;

(b)  the dogs are not on any state wildlife management or
waterfowl management areas as specified in Rule R657-6,
except during open hunting seasons or as posted by the division;

(c)  the person training a dog on wild game birds, except
during legal hunting seasons:

(i)  may not possess a firearm, except a pistol firing blank
cartridges;

(ii)  must comply with city and county ordinances
pertaining to the discharge of any firearm;

(iii)  must obtain written permission from the landowner for
training on properly posted private property.

(2)  The firearm restrictions set forth in this section do not
apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

KEY:  wildlife, birds, dogs, training
March 5, 2002 23-14-18
Notice of Continuation June 9, 2009 23-14-19
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R710.  Public Safety, Fire Marshal.
R710-6.  Liquefied Petroleum Gas Rules.
R710-6-1.  Adoption, Title, Purpose and Scope.

Pursuant to Title 53, Chapter 7, Section 305, Utah State
Code Annotated 1953, the Liquefied Petroleum Gas (LPG)
Board adopts minimum rules to provide regulation to those who
distribute, transfer, dispense or install LP Gas and/or its
appliances in the State of Utah.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 58, LP Gas Code, 2008 edition, except as amended by
provisions listed in R710-6-8, et seq.

1.2  National Fire Protection Association (NFPA),
Standard 54, National Fuel Gas Code, 2006 edition, except as
amended by provisions listed in R710-6-8, et seq.

1.3  National Fire Protection Association (NFPA),
Standard 1192, Standard on Recreational Vehicles, 2005
Edition, except as amended by provisions listed in R710-6-8, et
seq.

1.4  International Fire Code (IFC), Chapter 38, 2006
edition, as published by the International Code Council, Inc.
(ICC), except as amended by provisions listed in R710-6-8, et
seq.

1.5  A copy of the above codes are on file with the Division
of Administrative Rules, and the State Fire Marshal's Office.
The definitions contained in the afore referenced codes shall
also pertain to these rules.

1.6  Title.
These rules shall be known as "Rules Governing LPG

Operations in the State of Utah" and may be cited as such, and
will be hereinafter referred to as "these rules".

1.7  Validity.
If any article, section, subsection, sentence, clause, or

phrase, of these rules is, for any reason, held to be
unconstitutional, contrary to statute, or exceeding the authority
of the LPG Board such decision shall not affect the validity of
the remaining portion of these rules.

1.8  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes or
standards as adopted, the more restrictive requirement shall
govern, as determined by the enforcing authority.

R710-6-2.  Definitions.
2.1  "Board" means the Liquefied Petroleum Gas Board.
2.2  "Concern" means a person, firm, corporation,

partnership, or association, licensed by the Board.
2.3  "Dispensing System" means equipment in which LP

Gas is transferred from one container to another in liquid form.
2.4  "Division" means the Division of the State Fire

Marshal.
2.5  "Enforcing Authority" means the division, the

municipal or county fire department, other fire prevention
agency acting within its respective fire prevention jurisdiction,
or the building official of any city or county.

2.6  "ICC" means International Code Council, Inc.
2.7  "IFC" means International Fire Code.
2.8  "License" means a written document issued by the

Division authorizing a concern to be engaged in an LPG
business.

2.9  "LPG" means Liquefied Petroleum Gas.
2.10  "LPG Certificate" means a written document issued

by the Division to any person for the purpose of granting
permission to such person to perform any act or acts for which
authorization is required.

2.11  "NFPA" means the National Fire Protection
Association.

2.12  "Possessory Rights" means the right to possess LPG,

but excludes broker trading or selling.
2.13  "Public Place" means a highway, street, alley or other

parcel of land, essentially unobstructed, which is deeded,
dedicated or otherwise appropriated to the public for public use,
and where the public exists, travels, traverses or is likely to
frequent.

2.14  "Qualified Instructor" means a person holding a valid
LPG certificate in the area in which he is instructing.

2.15  "UCA" means Utah State Code Annotated 1953 as
amended.

R710-6-3.  Licensing.
3.1  Type of license.
3.1.1  Class I:  A licensed dealer who is engaged in the

business of installing gas appliances or systems for the use of
LPG and who sells, fills, refills, delivers, or is permitted to
deliver any LPG.

3.1.2  Class II:  A business engaged in the sale,
transportation, and exchange of cylinders, but not transporting
or transferring gas in liquid.

3.1.3  Class III:  A business not engaged in the sale of
LPG, but engaged in the sale and installation of gas appliances,
or LPG systems.

3.1.4  Class IV:  Those businesses listed below:
3.1.4.1  Dispensers
3.1.4.2  Sale of containers greater than 96 pounds water

capacity.
3.1.4.3  Other LPG businesses not listed above.
3.2  The application for a license to engage in the business

of LPG as required in 3.1 of these rules, shall be accompanied
with proof of public liability insurance.  The public liability
insurance shall be issued by a public liability insurance carrier
showing coverage of at least $100,000 for each incident, and
$300,000 in total coverage.  The licensee shall notify the SFM
within thirty days after the public liability insurance coverage
required is no longer in effect for any reason.

3.3  Signature on Application.
The application shall be signed by an authorized

representative of the applicant.  If the application is made by a
partnership, it shall be signed by at least one partner.  If the
application is made by a corporation or association other than
a partnership, it shall be signed by the principal officers, or
authorized agents.

3.4  Issuance.
Following receipt of the properly completed application, an

inspection, completion of all inspection requirements, and
compliance with the provision of the statute and these rules, the
Division shall issue a license.

3.5  Original, Valid Date.
Original licenses shall be valid for one year from the date

of application.  Thereafter, each license shall be renewed
annually and renewals thereof shall be valid for one year from
issuance.

3.6  Renewal.
Application for renewal shall be made on forms provided

by the SFM.
3.7  Refusal to Renew.
The Board may refuse to renew any license in the same

manner, and for any reason, that they are authorized, pursuant
to Article 5 of these rules to deny a license.  The applicant shall,
upon such refusal, have the same rights as are granted by Article
5 of this article to an applicant for a license which has been
denied by the Board.

3.8  Change of Address.
Every licensee shall notify the Division, in writing, within

thirty (30) days of any change of his address.
3.9  Under Another Name.
No licensee shall conduct his licensed business under a

name other than the name or names which appears on his
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license.
3.10  List of Licensed Concerns.
3.10.1  The Division shall make available, upon request

and without cost, to the Enforcing Authority, the name, address,
and license number of each concern that is licensed pursuant to
these rules.

3.10.2  Upon request, single copies of such list shall be
furnished, without cost, to a licensed concern.

3.11  Inspection.
The holder of any license shall submit such license for

inspection upon request of the Division or the Enforcing
Authority.

3.12  Notification and LPG Certificate.
Every licensed concern shall, within twenty (20) days of

employment, and within twenty (20) days of termination of any
employee, report to the Division, the name, address, and LPG
certificate number, if any, of every person performing any act
requiring an LPG certificate for such licensed concern.

3.13  Posting.
Every license issued pursuant to the provisions of these

rules shall be posted in a conspicuous place on the premises of
the licensed location.

3.14  Duplicate License.
A duplicate license may be issued by the Division to

replace any previously issued license, which has been lost or
destroyed, upon the submission of a written statement from the
licensee to the Division.  Such statement shall attest to the fact
that the license has been lost or destroyed.  If the original license
is found it shall be surrendered to Division within 15 days.

3.15  Registration Number.
Every license shall be identified by a number, delineated as

P-(number).
3.16  Accidents, Reporting.
Any accident where a licensee and LPG are involved must

be reported to the Board in writing by the affected licensee
within 3 days upon receipt of information of the accident.  The
report must contain any pertinent information such as the
location, names of persons involved, cause, contributing factors,
and the type of accident.  If death or serious injury of person(s),
or property damage of $5000.00 or more results from the
accident, the report must be made immediately by telephone and
followed by a written report.

3.17  Board investigation of accidents.
At their discretion, the Board will investigate, or direct the

Division to investigate, all serious accidents as defined in
Subsection 3.15.

R710-6-4.  LP Gas Certificates.
4.1 Application.
Application for an LPG certificate shall be made in writing

to the Division.  The application shall be signed by the
applicant.

4.2  Examination.
Every person who performs any act or acts within the scope

of a license issued under these rules, shall pass an initial
examination in accordance with the provisions of this article.

4.3  Types of Initial Examinations:
4.3.1  Carburetion
4.3.2  Dispenser
4.3.3  HVAC/Plumber
4.3.4  Recreational Vehicle Service
4.3.5  Serviceman
4.3.6  Transportation and Delivery
4.4  Initial Examinations.
4.4.1  The initial examination shall include an open book

written test of the applicant's knowledge of the work to be
performed by the applicant.  The applicant is allowed to use the
adopted statute, administrative rules, NFPA 54, and NFPA 58.
Any other materials to include cellular telephones or related

cellular equipment are prohibited in the examination room.
4.4.2  The initial examination may also include a practical

or actual demonstration of some selected aspects of the job to be
performed by the applicant if so warranted by the test
administrator.

4.4.3  Each certification examination taken has a time limit
of two hours to completion.  Leaving the office or testing
location before the completion of the examination voids the
examination and will require the examination to be retaken by
the applicant.

4.4.4  To successfully complete the written and practical
initial examinations, the applicant must obtain a minimum grade
of seventy percent (70%) in each portion of the examination
taken.  Each portion of the examination will be graded
separately.  Failure of any one portion of the examination will
not delete the entire test.

4.4.5  Completion of the certification examination will not
be allowed if it appears to the test administrator that the
applicant has not prepared to take the examination.

4.4.6  Examinations may be given at various field locations
as deemed necessary by the Division.  Appointments for field
examinations are required.

4.4.7  As required in Sections 4.2 and 4.3 of these rules,
those applicants that have successfully completed the
requirements of the Certified Employee Training Program
(CETP), as written by the National Propane Gas Association,
and that corresponds to the work to be performed by the
applicant, shall have the requirement for initial examination
waived, after appropriate documentation is provided to the
Division by the applicant.

4.4.8  As required in Sections 4.2 and 4.3.6 of these rules,
those applicants that have successfully completed the
requirements in Code of Federal Regulations (CFR) 49, Parts
172.700, 172.704, 177.800 and 177.816, that corresponds to the
work to be performed by the applicant, shall have the
requirement for initial examination waived, after appropriate
documentation is provided to the Division by the applicant.

4.4.9  As required in Sections 4.2 and 4.3.3 of these rules,
those applicants that have successfully completed the Rocky
Mountain Gas Association, Natural Gas Technician
Certification Exam with a passing score, shall have the
requirement for initial examination waived, after appropriate
documentation is provided to the Division by the applicant.

4.4.10  As required in Sections 4.2 and 4.3.3 of these rules,
those applicants that are licensed journeyman plumbers as
required in the Constructions Trades Licensing Act Plumber
Licensing Rules, R156-55c, shall have the requirement for
initial examination waived, after appropriate documentation is
provided to the Division by the applicant.

4.5  Original and Renewal Date.
Original LPG certificates shall be valid for one year from

the date of issuance.  Thereafter, each LPG certificate shall be
renewed annually and renewals thereof shall be valid from for
one year from issuance.

4.6  Renewal Date.
Application for renewal shall be made on forms provided

by the Division.
4.7  Re-examination.
Every holder of a valid LPG Certificate shall take a re-

examination every five years from the date of original certificate
issuance, to comply with the provisions of Section 4.3 of these
rules as follows:

4.7.1  The re-examination to comply with the provisions of
Section 4.3 of these rules shall consist of an open book
examination, to be mailed to the certificate holder at least 60
days before the renewal date.

4.7.2  The open book re-examination will consist of
questions that focus on changes in the last five years to NFPA
54, NFPA 58, the statute, or the adopted administrative rules.
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The re-examination may also consist of questions that focus on
practices of concern as noted by the Board or Division.

4.7.3  The certificate holder is responsible to complete the
re-examination and return it to the Division in sufficient time to
renew.

4.7.4  The certificate holder is responsible to return to the
Division with the re-examination the correct renewal fees to
complete that certificate renewal.

4.7.5  As required in Section 4.7 of these rules, those
applicants that have successfully completed the requirements in
Code of Federal Regulations (CFR) 49, Parts 172.700, 172.704,
177.800 and 177.816, that corresponds to the work to be
performed by the applicant, shall have the requirement for re-
examination waived, after appropriate documentation is
provided to the Division by the applicant.

4.7.6  As required in Section 4.7 of these rules, those
applicants that provide the Division with written verification of
the completion of 40 hours of continuing training over the
previous five-year period shall have the requirement for re-
examination waived.

4.8  Refusal to Renew.
The Division may refuse to renew any LPG certificate in

the same manner and for any reason that is authorized pursuant
to Section 5.2 of these rules.

4.9  Inspection.
The holder of a LPG certificate shall submit such certificate

for inspection, upon request of the Division or the enforcing
authority.

4.10  Type.
4.10.1  Every LPG certificate shall indicate the type of act

or acts to be performed and for which the applicant has
qualified.

4.10.2  Any person holding a valid LPG certificate shall not
be authorized to perform any act unless he is a licensee or is
employed by a licensed concern.

4.10.3  It is the responsibility of the LPG certificate holder
to insure that the concern they are employed by is licensed under
this act.

4.11  Change of Address.
Any change in home address of any holder of a valid LPG

certificate shall be reported by the registered person to the
Division within thirty (30) days of such change.

4.12  Duplicate.
A duplicate LPG certificate may be issued by the Division

to replace any previously issued certificate which has been lost
or destroyed upon the submission of a written statement to the
Division from the certified person.  Such statement shall attest
to the certificate having been lost or destroyed. If the original is
found, it shall be surrendered to the Division within 15 days.

4.13  Contents of Certificate of Registration.
Every LPG certificate issued shall contain the following

information:
4.13.1  The name and address of the applicant.
4.13.2  The physical description of applicant.
4.13.3  The signature of the LP Gas Board Chairman.
4.13.4  The date of issuance.
4.13.5  The expiration date.
4.13.6  Type of service the person is qualified to perform.
4.13.7  Have printed on the card the following:  "This

certificate is for identification only, and shall not be used for
recommendation or advertising".

4.14  Minimum Age.
No LPG certificate shall be issued to any person who is

under sixteen (16) years of age.
4.15  Restrictive Use.
4.15.1  No LPG certificate shall constitute authorization for

any person to enforce any provisions of these rules.
4.15.2  A LPG certificate may be used for identification

purposes only as long as such certificate remains valid and while

the holder is employed by a licensed concern.
4.15.3  Regardless of the acts for which the applicant has

qualified, the performance of only those acts authorized under
the licensed concern employing such applicant shall be
permissible.

4.15.4  Regardless of the acts authorized to be performed
by a licensed concern, only those acts for which the applicant
for a LPG certificate has qualified shall be permissible by such
applicant.

4.16  Right to Contest.
4.16.1  Every person who takes an examination for a LPG

certificate shall have the right to contest the validity of
individual questions of such examination.

4.16.2  Every contention as to the validity of individual
questions of an examination that cannot be reasonably resolved,
shall be made in writing to the Division within 48 hours after
taking said examination.  Contentions shall state the reason for
the objection.

4.16.3  The decision as to the action to be taken on the
submitted contention shall be by the Board, and such decision
shall be final.

4.16.4  The decision made by the Board, and the action
taken, shall be reflected in all future examinations, but shall not
affect the grades established in any past examination.

4.17  Non-Transferable.
LPG Certificates shall not be transferable to another

individual. Individual LPG certificates shall be carried by the
person to whom issued.

4.18  New Employees.
New employees of a licensed concern may perform the

various acts while under the direct supervision of persons
holding a valid LPG certificate for a period not to exceed 45
days from the initial date of employment.  By the end of such
period, new employees shall have taken and passed the required
examination.  In the event the employee fails the examination,
re-examination shall be taken within 30 days.  The employee
shall remain under the direct supervision of an employee
holding a valid LPG certificate, until certified.

4.19  Certificate Identification.
Every LPG certificate shall be identified by a number,

delineated as PE-(number).  Such number shall not be
transferred from one person to another.

R710-6-5.  Adjudicative Proceedings.
5.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63G-4-202 and 63G-4-203.

5.2  The issuance, renewal, or continued validity of a
license or LPG certificate may be denied, suspended or revoked
by the Division, if the Division finds that the applicant, person
employed for, or the person having authority and management
of a concern commits any of the following violations:

5.2.1  The person or applicant is not the real person in
interest.

5.2.2  The person or applicant provides material
misrepresentation or false statement in the application, whether
original or renewal.

5.2.3  The person or applicant refuses to allow inspection
by the Division or enforcing authority on an annual basis to
determine compliance with the provisions of these rules.

5.2.4  The person, applicant, or concern for a license does
not have the proper or necessary facilities, including qualified
personnel, to conduct the operations for which application is
made.

5.2.5  The person or applicant for a LPG certificate does
not possess the qualifications of skill or competence to conduct
the operations for which application is made.  This can also be
evidenced by failure to pass the examination and/or practical
tests.
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5.2.6  The person or applicant refuses to take the
examination.

5.2.7  The person or applicant has been convicted of a
violation of one or more federal, state or local laws.

5.2.8  The person or applicant has been convicted of a
violation of the adopted rules or been found by a Board
administrative proceeding to have violated the adopted rules.

5.2.9  Any offense of finding of unlawful conduct, or there
is or may be, a threat to the public's health or safety if the person
or applicant were granted a license or certificate of registration.

5.2.10  There are other factors upon which a reasonable
and prudent person would rely to determine the suitability of the
person or applicant to safely and competently distribute,
transfer, dispense or install LP Gas and/or it's appliances.

5.2.11 The person or applicant does not complete the re-
examination process by the person or applicants certificate or
license expiration date.

5.2.12  The person or applicant fails to pay the license fee,
certificate of registration fee, examination fee or other fees as
required in Section 6 of these rules.

5.3  A person whose license or certificate of registration is
suspended or revoked by the Division shall have an opportunity
for a hearing before the LPG Board if requested by that person
within 20 days after receiving notice.

5.4  All adjudicative proceedings, other than criminal
prosecution, taken by the Enforcing Authority to enforce the
Liquefied Petroleum Gas Section, Utah Fire Prevention and
Safety Act, and these rules, shall commence in accordance with
UCA, Section 63G-4-201.

5.5  The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved.  The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

5.6  The Board shall direct the Division to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63G-4-203.

5.7  Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63G-4-302.

5.8 After a period of three (3) years from the date of
revocation, the Board may review the written application of a
person whose license or certificate of registration has been
revoked.

5.9  Judicial review of all final Board actions resulting from
informal adjudicative proceedings is available pursuant to UCA,
Section 63G-4-402.

R710-6-6.  Fees.
6.1  Fee Schedule.
6.1.1  License and LPG Certificates (new and renewals):
6.1.1.1  License
6.1.1.1.1  Class I - $450.00
6.1.1.1.2  Class II - $450.00
6.1.1.1.3  Class III - $105.00
6.1.1.1.4  Class IV - $150.00
6.1.1.2  Branch office license - $338.00
6.1.1.3  LPG Certificate - $40.00
6.1.1.4  LPG Certificate (Dispenser--Class B) - $20.00
6.1.1.5  Duplicate - $30.00
6.1.2  Examinations:
6.1.2.1  Initial examination - $30.00
6.1.2.2  Re-examination - $30.00
6.1.2.3  Five year examination - $30.00
6.1.3  Plan Reviews:
6.1.3.1  More than 5000 water gallons of LPG - $150.00
6.1.3.2  5,000 water gallons or less of LPG - $75.00
6.1.4  Special Inspections.
6.1.4.1  Per hour of inspection - $50.00

(charged in half hour increments with part half hours
charged as full half hours).

6.1.5  Re-inspection (3rd Inspection or more) - $250.00
6.1.6  Private Container Inspection (More than one

container) - $150.00
6.1.7  Private Container Inspection (One container) -

$75.00
6.2  Payment of Fees.
The required fee shall accompany the application for

license or LPG certificate or submission of plans for review.
6.3  Late Renewal Fees.
6.3.1  Any license or LPG certificate not renewed on or

before one year from the original date of issuance will be
subject to an additional fee equal to 10% of the required fee.

6.3.2  When an LPG certificate has expired for more than
one year, an application shall be made for an original certificate
as if the application was being taken for the first time.
Examinations will be retaken with initial examination fees.

R710-6-7.  Board Procedures.
7.1  The Board will review the Division and Enforcing

Authorities activities since the last meeting, and review and act
on license and permit applications, review financial
transactions, consider recommendations of the Division, and all
other matters brought to the Board.

7.2  The Board may be asked to serve as a review board for
items under disagreement.

7.3  Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman.

7.4  Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the Division, not less than twenty-one (21) days
before the regularly scheduled Board meeting.

7.5  The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board.  A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

7.6  Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

7.7  The Division shall provide the Board with a secretary,
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility.  The
minutes of Board meetings shall be completed and sent to Board
members at least twenty-one (21) days prior to the scheduled
Board meeting.

7.8  The Board may be called upon to interpret codes
adopted by the Board.

7.9  The Board Chairman may assign member(s) various
assignments as required to aid in the promotion of safety, health
and welfare in the use of LPG.

R710-6-8.  Amendments and Additions.
The following amendments and additions are hereby

adopted by the Board:
8.1  All LP Gas facilities that are located in a public place

shall be inspected by a certified LP Gas serviceman every five
(5) years for leaks in all buried piping as follows:

8.1.1  All buried piping shall be pressure tested and
inspected for leaks as set forth in NFPA Standard 54, Sections
4.1.1 through 4.3.4.

8.1.2  If a leak is detected and repaired, the buried piping
shall again be pressure tested for leaks.

8.1.3  The certified LP Gas serviceman shall keep a written
record of the inspection and all corrections made to the buried
piping located in a public place.

8.1.4  The inspection records shall be available to be
inspected on a regular basis by the Division.

8.2  Whenever the Division is required to complete more
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than two inspections to receive compliance on an LP Gas
System, container, apparatus, appliance, appurtenance, tank or
tank trailer, or any pertinent equipment for the storage,
transportation or dispensation of LP Gas, the Division shall
charge to the owner for each additional inspection, the re-
inspection fee as stated in R710-6-6.1(e).

8.3  All LP Gas containers of more than 5000 water gallons
shall be inspected at least biannually for compliance with the
adopted statute and rules.  The following containers are exempt
from this requirement:

8.3.1  Those excluded from the act in UCA, Section 53-7-
303.

8.3.2  Containers under federal control.
8.3.3  Containers under the control of the U.S. Department

of Transportation and used for transportation of LP Gas.
8.3.4  Containers located at private residences.
8.4  Those using self-serve key or card services shall be

trained in safe filling practices by the licensed dealer providing
the services.  A letter shall be sent to the Division by the
licensed dealer stating that those using the self-serve key or card
service have been trained.

8.5  IFC Amendments:
8.5.1  IFC, Chapter 38, Section 3801.2 Permits. On line 2

after the word "105.7" add "and the adopted LPG rules".
8.5.2  IFC, Chapter 38, Section 3803.1 is deleted and

rewritten as follows: General. LP Gas equipment shall be
installed in accordance with NFPA 54, NFPA 58, the adopted
LP Gas Administrative Rules, and the International Fuel Gas
Code, except as otherwise provided in this chapter.

8.5.3  IFC, Chapter 38, Section 3809.12 is deleted and
rewritten as follows: In Table 3809.12, Doorway or opening to
a building with two or more means of egress, with regard to
quantities 720 or less and 721-2,500, the currently stated "5" is
deleted and replaced with "10".

8.5.4  IFC, Chapter 38, Section 3809.14 is amended as
follows: Delete "20" from line three and replace it with "10".

8.6  NFPA, Standard 58 Amendments:
8.6.1  NFPA, Standard 58, Section 5.2.1.1 is amended to

add the following section: (c) All new, used or existing
containers of 5000 water gallons or less, installed in the State of
Utah or relocated within the State of Utah shall be stamped and
meet the requirements listed in ASME, Boiler and Pressure
Vessel Code, Section VIII, "Rules for the Construction of
Unfired Pressure Vessels".  All new, used or existing containers
of more than 5000 water gallons, installed in the State of Utah
or relocated within the State of Utah shall be stamped and meet
the requirements listed in ASME, Boiler and Pressure Vessel
Code, Section VIII, "Rules for the Construction of Unfired
Pressure Vessels", and shall be inspected for approval by the
Division.  If the Division has concerns about the integrity or
condition of the container, additional nondestructive testing may
be required to include but not limited to hydrostatic testing,
ultrasonic metal thickness testing or any other testing as
determined necessary by the Division.  All incurred costs for
additional testing required by the Division shall be the
responsibility of the owner.

8.6.2  NFPA, Standard 58, Section 5.2.1.1 is amended to
add the following section: (d) If an existing container is
relocated within the State of Utah, and does not bear the
required ASME construction stamp, the owner may submit to
the Division a request for "Special Classification Permit".
Specifications of the type of container, container history if
known, material specifications and calculations, and condition
of the container shall be submitted to the Division by the owner.
The Division shall inspect the container for approval.  If the
Division has concerns about the integrity or condition of the
container, additional nondestructive tests such as hydrostatic
testing, ultrasonic metal thickness testing or any other testing as
determined necessary by the Division.  All incurred costs of

testing and evaluations shall be the responsibility of the owner.
The Division will approve or disapprove the proposed
container.  Approval by the Division shall be obtained before
the container is set or filled with LP Gas.

8.6.3  NFPA, Standard 58, Section 5.2.1.5 is amended to
add the following section:

(A) Repairs and alterations shall only be made by those
holding a National Board "R" Certificate of Authorization
commonly known as an R Stamp.

8.6.4  NFPA Standard 58, Sections 5.8.3.2(3)(a) and (b)
are deleted and rewritten as follows:

Type K copper tubing without joints below grade may be
used in exterior LP Gas piping systems only.

8.6.5  NFPA, Standard 58, Section 6.6.1.2 is amended to
add the following:  When guard posts are installed they shall be
installed meeting the following requirements:

8.6.5.1  Constructed of steel not less than four inches in
diameter and filled with concrete.

8.6.5.2  Set with spacing not more than four feet apart.
8.6.5.3  Buried three feet in the ground in concrete not less

than 15 inches in diameter.
8.6.5.4  Set with the tops of the posts not less than three

feet above the ground.
8.6.6  NFPA, Standard 58, Section 6.6.3 is amended to add

the following section: 6.6.3.9 Skid mounted ASME horizontal
containers greater than 2000 water gallons, with non-fireproofed
steel mounted attached supports, resting on concrete, pavement,
gravel or firm packed earth, may be mounted on the attached
supports to a maximum of 12 inches from the top of the skid to
the bottom of the container.

8.6.7  NFPA, Standard 58, Section 6.6.6 is amended to add
the following:  (M) All metallic equipment and components that
are buried or mounded shall have cathodic protection installed
to protect the metal.

8.6.7.1  Sacrificial anodes shall be installed as required by
the size of the container. If more than one sacrificial anode is
required they shall be evenly distributed around the container.

8.6.7.2  Sacrificial anodes shall be connected to the
container or piping as recommended by the manufacturer or
using accepted engineering practices.

8.6.7.3  Sacrificial anodes shall be placed as near the
bottom of the container as possible and approximately two feet
away from the container.

8.6.8  NFPA, Standard 58, Section 6.22.3.13 is added as
follows:  On dispensing installations, 1000 gallon water
capacity or less, where the dispensing cabinet is located next to
the LP Gas container, stainless steel wire braid hose of more
than 36 inches in length may be used on vapor and liquid return
lines only.  The hose shall be secured and routed in a safe and
professional manner, marked with the date of installation, and
shall be replaced every five years from that installation date.

8.6.8  NFPA, Standard 58, Section 8.4.1.1(1) is amended
as follows: On line one remove "5ft (1.5m)" and replace it with
"10 ft (3m)".

R710-6-9.  Penalties.
9.1  Civil penalties for violation of any rule or referenced

code shall be as follows:
9.1.1  Concern failure to license - $210.00 to $900.00
9.1.2  Person failure to obtain LPG Certificate - $30.00 to

$90.00
9.1.3  Failure of concern to obtain LPG Certificate for

employees who dispense LPG - $210.00 to $900.00
9.1.4  Concern doing business under improper class -

$140.00 to $600.00
9.1.5  Failure to notify SFM of change of address - $60.00
9.1.6  Violation of the adopted Statute or Rules - $210.00

to $900.00
9.2  Rationale.
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9.2.1  Double the fee plus the cost of the license.
9.2.2  Double the fee plus the cost of the certificate.
9.2.3  Double the fee plus the cost of the license.
9.2.4  Double the fee.
9.2.5  Based on two hours of inspection fee at $30.00 per

hour.
9.2.6  Triple the fee.

KEY:  liquefied petroleum gas
June 10, 2009 53-7-305
Notice of Continuation March 30, 2006
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R895.  Technology Services, Administration.
R895-6.  IT Plan Submission Rule for Agencies.
R895-6-1.  Purpose.

State agencies are required by statute to submit IT plans for
review and approval by the Chief Information Officer (CIO)
office.  This rule provides the format and content requirements
for IT Plan submission.

R895-6-2.  Authority.
This rule is issued by the Chief Information Officer under

the authority of Section 63F-1-206 of the Technology
Governance Act, in accordance with Section 63-46a-3 of the
Utah Rulemaking Act, Utah Code Annotated, and section 63F-
1-204 of the Utah code, Agency Information Technology Plans.

R895-6-3.  Scope of Application.
All state agencies of the executive branch of the State of

Utah government shall comply with this rule, which provides a
consistent technology planning method for the State of Utah.

R895-6-4.  Definitions.
(1)  "Project" Investment in development of a new

application/system or to upgrade or enhance and existing
information system.

(2)  Plan Timeframe:  Two fiscal years into the future; i.e.,
1) Budget fiscal year and 2) Planning fiscal year.

(3)  Severity level:  Severity level is rated on four
categories: impact on citizens, visibility to the public and
Legislature, impact on state operations, and the consequences of
doing nothing.  The severity rating reflects the impact on
external stakeholders.

(4)  Risk level:  The risk criteria measure the impact of the
project on the organization, the effort needed to complete the
project, the stability of the proposed technology, and the agency
preparedness.  The risk rating reflects the impact on the internal
stakeholders.

R895-6-5.  Compliance and Responsibilities.
The following are the compliance issues and the

responsibilities for state agencies:
(1)  Any state executive branch agency that develops, hosts,

or funds information technology projects or infrastructure shall
submit a plan following the format outlined in R895-6-6 below.

(2)  The CIO office shall provide education and instruction
to the agencies to enable consistent response.

(3)  Agency IT Plans shall be delivered to the CIO office,
in electronic format, by July 1 of each year.

(4)  Agency IT Plans shall use document formatting
methods as defined in CIO instruction.

(5)  Agency IT Plans at a division level, shall be combined
for submission to the CIO office at the Agency/Department
level.

(6)  Amendments to the IT Plan shall be submitted for any
significant change in a project or if an IT supplemental
appropriation is requested during the budget process.

R895-6-6.  Agency IT Plan Format.
The following is the IT plan format:
(1)  SUBMIT AN EXECUTIVE SUMMARY.
(a)  Department/Agency Mission Statement.
(b)  Department/Agency Business Objectives that have IT

projects supporting them.
(c)  Statement of IT Vision/Mission.
(d)  Description of accomplishments of past calendar year.
(e)  Description of IT alignment with business objectives.
(f)  IT Budget Summary for Department/Agency.
(g)  Verification of compliance procedures for information

technology policies, administrative rules, and statutes.
(2)  IT PLAN DETAILS.

(a)  IT Assets Inventory.
(b)  Security Plan Documentation.
(c)  Disaster Recovery/Business Resumption Plan

Documentation.
(d)  Budget Fiscal Year :  If a supplemental IT

appropriation is anticipated, describe.
(e)  Planning Fiscal Year:  Describe anticipated changes in

objectives, projects or initiatives.
(f)  Planning Fiscal Year:  If a building block request for an

IT appropriation is anticipated, describe.
(3)  PROPOSED PROJECT DESCRIPTION
Complete a project description for each IT project

including the following information:
(a)  Project organizational impact:
(i)  Division (or other dept. sub-unit) project; identify:
(ii)  Department project.
(iii)  Cross-department project.
(b)  Project Name.
(c)  Project Manager.
(d)  Project Purpose (check all that apply):
(i)  Maintain/enhance existing infrastructure.
(ii)  New infrastructure.
(iii)  Maintain/enhance existing application/product.
(iv)  Develop new application/product.
(v)  Support of UCA 46-4-503.
(vi)  Pilot project.
(vii)  Implement/enhance GIS.
(viii)  Collaboration with local government.
(ix)  Public/private partnership.
(x)  Other, please specify.
(4)  DOCUMENT SUPPORT OF EXECUTIVE BRANCH

STRATEGIC GOALS.
(5)  DESCRIBE PROPOSED PROJECT AND ITS

ANTICIPATED BENEFITS.
(6)  DESCRIBE PERFORMANCE MEASURES USED

BY THE AGENCY FOR IMPLEMENTING THE AGENCY'S
INFORMATION TECHNOLOGY OBJECTIVES.

(7)  IDENTIFY THE IMPACT ON ITS SERVICES THAT
MAY RESULT WITH THE DEVELOPMENT OF THIS
PROJECT.

(8)  LIST ESTIMATED START AND END DATE FOR
PROJECT.

(9)  ESTIMATE PROJECT COSTS INCLUDING
LABOR, HARDWARE, SOFTWARE, CONTRACT
SERVICES AND OTHER.

( 1 0 )   E S T I M A T E  A N N U A L
OPERATION/MAINTENANCE COSTS.

(11)  DESCRIBE RISK LEVEL OF PROJECT
FOLLOWING CIO INSTRUCTION FOR FORMAT.

(12)  DESCRIBE SEVERITY LEVEL OF PROJECT
FOLLOWING CIO INSTRUCTION FOR FORMAT.

R895-6-7.  Exceptions.
Any variance to format or content as established in this rule

shall be approved by the CIO office.

R895-6-8.  Rule Compliance Management.
The CIO may enforce this rule by non-approval of the IT

Plan as defined in Utah Code, Section 63F-1-204.

KEY:  IT planning
June 28, 2004 63F-1-206
Notice of Continuation June 8, 2009 63F-1-204

63-46a-3
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R895.  Technology Services, Administration.
R895-7.  Acceptable Use of Information Technology
Resources.
R895-7-1.  Purpose.

Information technology resources are provided to state
employees to assist in the efficient day to day operations of state
agencies.  Employees shall use information technology
resources in compliance with this rule.

R895-7-2.  Application.
All agencies of the executive branch of state government

including its administrative sub-units, except the State Board of
Education and the Board of Regents and institutions of higher
education, shall comply with this rule.

R895-7-3.  Authority.
This rule is issued by the Chief Information Officer under

the authority of Section 63F-1-206 of the Utah Technology
Governance Act, Utah Code, and in accordance with Section 63-
46a-3 of the Utah Rulemaking Act, Utah Code.

R895-7-4.  Employee and Management Conduct.
(1)  Providing IT resources to an employee does not imply

an expectation of privacy.  Agency management may:
(a)  View, authorize access to, and disclose the contents of

electronic files or communications, as required for legal, audit,
or legitimate state operational or management purposes;

(b)  Monitor the network or email system including the
content of electronic messages, including stored files,
documents, or communications as are displayed in real-time by
employees, when required for state business and within the
officially authorized scope of the person's employment.

(2)  An employee may engage in incidental and occasional
personal use of IT resources provided that such use does not:

(a)  Disrupt or distract the conduct of state business due to
volume, timing, or frequency;

(b)  Involve solicitation;
(c)  Involve for-profit personal business activity;
(d)  Involve actions, which are intended to harm or

otherwise disadvantage the state; or
(e)  Involve illegal and/or activities prohibited by this rule.
(3)  An employee shall:
(a)  comply with the Government Records Access and

Management Act, as found in Section 63-2-101 et seq., Utah
Code, when transmitting information with state provided IT
resources.

(b)  Report to agency management any computer security
breaches, or the receipt of unauthorized or unintended
information.

(4)  While using state provided IT resources, an employee
may not:

(a)  Access private, protected or controlled records
regardless of the electronic form without management
authorization;

(b)  Divulge or make known his/her own password(s) to
another person;

(c)  Distribute offensive, disparaging or harassing
statements including those that might incite violence or that are
based on race, national origin, sex, sexual orientation, age,
disability or political or religious beliefs;

(d)  Distribute information that describes or promotes the
illegal use of weapons or devices including those associated
with terrorist activities;

(e)  View, transmit, retrieve, save, print or solicit sexually-
oriented messages or images;

(f)  Use state-provided IT resources to violate any local,
state, or federal law;

(g)  Use state-provided IT resources for commercial
purposes, product advertisements or "for-profit" personal

activity;
(h)  Use state-provided IT resources for religious or

political functions, including lobbying as defined according to
Section 36-11-102, Utah Code, and rule R623-1;

(i)  Represent oneself as someone else including either a
fictional or real person;

(j)  Knowingly or recklessly spread computer viruses,
including acting in a way that effectively opens file types known
to spread computer viruses particularly from unknown sources
or from sources from which the file would not be reasonably
expected to be connected with;

(k)  Create and distribute or redistribute "junk" electronic
communications, such as chain letters, advertisements, or
unauthorized solicitations.

(5)  Once agency management determines that an employee
has violated this rule, they may impose disciplinary actions in
accordance with the provisions of DHRM rule R477-11-1.

KEY:  information technology resources, acceptable use
June 8, 2004 63F-1-206
Notice of Continuation June 3, 2009
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R909.  Transportation, Motor Carrier.
R909-1.  Safety Regulations for Motor Carriers.
R909-1-1.  Adoption of Federal Regulations.

(1)  Safety Regulations for Motor Carriers, 49 CFR Parts
350 through 399, Part 40, as contained in the October 1, 2008
Code of Federal Regulations, is incorporated by reference,
except for Parts 391.11(b)(1) and 391.49 as it applies to
intrastate drivers only.  These requirements apply to all motor
carrier(s) as defined in 49 CFR Part 390.5, excluding
commercial motor vehicles which are designed or used to
transport more than 8 and less than 15 passengers (including the
driver) for compensation and UCA 72-9-102(2) engaged in
intrastate commerce.

(2)  Intrastate trucking operations in which the carriers
operate double trailer combinations only are not required to
comply with 49 CFR Part 380.203(a)(2).

(3)  Exceptions to Part 391.41, Physical Qualification may
be granted under the rules of Department of Public Safety,
Driver's License Division, UCA 53-3-303.5 for intrastate drivers
under R708-34.

(4)  Drivers involved wholly in intrastate commerce shall
be at least 18 years old. However, if they are transporting
placarded amounts of hazardous materials or carrying 16 or
more passengers, including the driver, they must be 21 years
old.

R909-1-2.  Insurance for Private Intrastate/Interstate Motor
Carriers.

(1)  "Private Motor Carrier" means a person who provides
transportation of property or passengers by commercial motor
vehicle and is not a for-hire motor carrier.

(2)  All intrastate private motor carriers shall have a
minimum amount of $750,000 liability.

R909-1-3.  Implements of Husbandry.
"Implements of Husbandry" is defined in Utah Code Ann.

Section 41-1a-102(23) and must be in compliance with all
provisions of Chapter 6, Title 41, Utah Code Annotated.
Vehicles meeting this definition are exempt from 49 CFR Part
393 - Parts and Accessories Necessary for Safe Operations.

KEY:  trucks, transportation safety, implements of
husbandry
June 11, 2009 72-9-103
Notice of Continuation November 29, 2006 72-9-104

72-9-101
72-9-301
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R909.  Transportation, Motor Carrier.
R909-75.  Safety Regulations for Motor Carriers
Transporting Hazardous Materials and/or Hazardous
Wastes.
R909-75-1.  Adoption of Federal Regulations.

Safety Regulations for Motor Carriers Transporting
Hazardous Materials and/or Hazardous Wastes, 49 CFR, Sub-
Chapter C, Parts 100 through 180, of the October 1, 2008
edition of the Federal Register, are incorporated by reference.
These changes apply to all private, common, and contract
carriers by highway in commerce.

KEY:  hazardous materials transportation, hazardous
substances, hazardous waste, safety regulations
June 11, 2009 72-9-103
Notice of Continuation November 29, 2006 72-9-104
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R920.  Transportation, Operations, Traffic and Safety.
R920-50.  Ropeway Operation Safety Rules.
R920-50-1.  Purpose.

This rule establishes regulations, requirements, and
provides standards for the design, construction, and operation of
a passenger ropeway and establishes the procedures necessary
to implement the powers and duties of the Utah Passenger
Ropeway Safety Committee (Committee).  Previously the
Committee was known as the Utah Passenger Tramway Safety
Committee.  The Committee has also been referred to as the
Tramway Board.

R920-50-2.  Authority.
These rules are issued pursuant to Utah Code Annotated,

Section 72-11-210 to implement the Passenger Ropeway Safety
Act, Utah Code Ann., Sections 72-11-201 et seq.

R920-50-3.  Definitions.
In addition to terms defined at Section 72-11-102, the

following terms are defined:
(1)  "Aerial lift specialist" as used in American National

Standards Institute (ANSI) B77.1 sections 3.3.4 and 4.3.4,
means a Ropeway Inspector.

(2)  "Aerial tramway specialist" as used in ANSI B77.1
section 2.3.4 means a Ropeway Inspector.

(3)  "Air Space" means the area bounded by vertical planes
commencing at a point thirty-five (35) feet from the intersection
of the vertical planes of the ropes or cables and ground surface.

(4)  "Annual general inspection" means an inspection of a
passenger ropeway made by a Ropeway Inspector to verify
preservation of original design integrity and to determine that
components and systems of the passenger ropeway are in proper
working order and in accordance with Committee rules.

(5)  "Audible warning devices" means an audible warning
device that signals an impending start of the aerial lift.

(6)  "Conveyor specialist" as used in ANSI B77.1 section
7.3.4 means a Ropeway Inspector.

(7)  "Dynamic Testing Logs" means a record of the data
collected during the dynamic test.

(8)  "Experienced personnel" means an individual who has
acquired knowledge and skills through study, training, or
experience in ropeway maintenance, operation, or testing.

(9)  "Existing ropeway" means any passenger ropeway that
shall have been operated for passengers in excess of one
calendar year.

(10)  "Incident inspection" means an inspection of a
passenger ropeway incident made by an approved Ropeway
Inspector or a qualified engineer at the request of the
Committee.

(11)  "Land surveyor" means an individual licensed under
Utah Code Annotated 58-22-102 as a professional land
surveyor.

(12)  "Modification" means any change as defined in ANSI
B77.1 Section 1.2.4.4, ANSI B77.2 Section 1.2.4.4, and the
replacement of a ropeway component by one that alters the
certified design or construction provided by the passenger
ropeway manufacturer or designer.

(13)  "New ropeway" means any passenger ropeway that is
registered for the first time for passenger operation during its
first calendar year of operation.

(14)  "Operational inspection" means an inspection of a
passenger ropeway made by a Ropeway Inspector to determine
compliance with the operation and maintenance requirements of
the Governing Standard and with Committee rules.

(15)  "Operating personnel" means persons employed by
the operator for the purpose of supervising the operation, or
engaged in servicing, checking, inspecting or maintaining the
machinery or structures of a ropeway and when specifically on
duty for such purpose on that ropeway.

(16)  "Passenger" means any person riding a ropeway,
other than "operating personnel."

(17)  "Passenger Ropeway Incident" means:
(a)  Any structural, mechanical, or electrical malfunction

or failure of a passenger ropeway component that results in
bodily injury to any person on, or inside the load or unload zone
of, a passenger ropeway;

(b)  Any deropement regardless of whether or not the
passenger ropeway is evacuated;

(c)  Any evacuation of the passenger ropeway other than by
prime mover or auxiliary power unit, regardless of cause;

(d)  Any fire involving a passenger ropeway component or
adjacent structure;

(e)  Any structural, mechanical, or electrical malfunction
or failure of a passenger ropeway component that results in a
loss of control of the passenger ropeway as defined in ANSI
B77.1 Section X.2.3.1 or ANSI B77.2 Section 2.2.1.7.2;

(f)  Any wire rope damage which exceeds the requirement
in ANSI B77.1 Section A.4.1.3 or ANSI B77.2 Section 3.4.1.1;

(g)  Any structural, mechanical, or electrical malfunction
or failure of a passenger ropeway component or its primary
connection that has the apparent potential for causing bodily
injury to any person, including but not limited to, the following;

(i)  Terminal Structure
(ii)  Bullwheel
(iii)  Brake System
(iv)  Tower Structure
(v)  Sheave, Axle, or Sheave Assembly
(vi)  Carrier
(vii)  Grip
(18)  "Portable Ropeway" means a ropeway expressly

designed to be portable, operated without a permanent
foundation, and that has a design range of maximum grade,

(19)  "Pre-operational inspection" means an inspection
made by a Ropeway Inspector prior to the operation of any new
or modified passenger ropeway requiring an Acceptance
Inspection and Test.

(20)  "Qualified engineer" means any engineer who is
licensed to practice engineering in the state of Utah and who has
been approved by the Committee.

(21)  "Qualified personnel" as used in ANSI B77.1 sections
2.1.1.11, 3.1.1.11, 4.1.1.11, 5.1.1.11, 6.1.1.11, and 7.1.1.11
means a qualified engineer.

(22)  "Relocated ropeway" means any passenger ropeway
moved to a new location.

(23)  "Responsible charge" means effective control and
direction of the installation or modification of a passenger
ropeway.

(24)  "Ropeway Inspector" means an engineer licensed to
practice engineering in the state of Utah, independent of the
ropeway owner, and approved by the Committee to inspect
passenger ropeways.

(25)  "Structure" means any edifice, including residential
and public buildings, or any other structure or equipment that
could reasonably be expected to interfere with the safe operation
of a ropeway.  Ropeway components required for the operation
of the ropeway are not structures.

(26)  "Surface lift specialist" as used in ANSI B77.1
section 5.3.4, means a Ropeway Inspector.

(27)  "Tow specialist" as used in ANSI B77.1 section 6.3.4
means a Ropeway Inspector.

R920-50-4.  General Requirements for all Passenger
Ropeways.

(1)  All passenger Ropeways operating in the State of Utah
shall be registered annually with the committee, and no
passenger Ropeway shall be operated for passengers without a
valid certificate of registration.

(2)  All ropeways require a qualified engineer to certify the
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design, manufacturing, and construction of the ropeway.  A
Qualified Engineer or Land Surveyor is required to complete the
"as-built" profile and certification.

(3)  Existing ropeways, when removed and reinstalled, shall
be classified as new installations.

(4)  All ropeway operators shall be covered by a liability
insurance of a minimum of $300,000.  The Utah Passenger
Ropeway Safety Committee shall be notified of a lapse or
termination of insurance coverage pursuant to the terms of the
policy.

R920-50-5.  Application to Register a Passenger Ropeways.
(1)  Each year prior to operating a passenger ropeway the

ropeway operator shall apply to the Committee, for a Certificate
of Registration. In the event a new operator is assigned, the
operator shall notify the Committee of such action and shall
apply for a Certificate of Registration.

(2)  Term - Passenger Ropeways shall be registered
annually starting November 1st of each year, and each
registration expires on October 31st next following date of issue.

(3)  Application for Certificate of Registration for existing
ropeways shall include the following;

(a)  Annual General Inspection Report.
(b)  Annual registration fee.
(c)  Approved request for exception, if applicable.
(d)  Certification of Compliance.
(e)  Certificate of insurance.
(4)  Application for Certificate of Registration for new

ropeways shall include the following:
(a)  Annual registration fee.
(b)  Approved request for exception, if applicable.
(c)  Certification of Compliance.
(d)  Certificate of insurance.
(e)  Certifications required in R920-50-6.
(f)  Documents required in R920-50-7.
(g)  Preoperational Inspection Report.
(5)  Submittal of application for registration of ropeways -

All applications for registration of new or existing ropeways
shall be submitted in such form as the Committee shall designate
and in accordance with requirements of these rules.
Applications shall be made in writing and addressed to:

Utah Department of Transportation
Passenger Ropeway Safety Committee
Traffic and Safety Division
4501 South 2700 West
Salt Lake City, Utah 84119

R920-50-6.  Certifications Required for Ropeways.
(1)  The Certifications must include the following

information:
(a)  Name, address and telephone number of operator of the

ropeway, name of ropeway supervisor, operator's designation of
the ropeway.

(b)  Designated certifying statement.
(c)  A certification of design, manufacture and construction

must also include the Name, address, seal, and Utah license of
the qualified engineer making the certification.

(d)  A certification of "as-built" profile must also include
the Name, address, seal, and Utah license of the qualified
engineer or land surveyor making the certification.

(2)  A Certification of Compliance for Passenger Ropeway
shall be made on the Application for Certificate of Registration
for the Ropeway.

(a)  The certification shall be signed and dated by the
ropeway owner or area operator.

(b)  The certification shall include the following statement:
"I certify that the reports, requests and certificates attached
hereto were provided and signed by the persons required by law
to provide them, and the deficiencies noted in the inspection

report have been corrected with the exception of those listed in
the Request for Exception from Standards for Passenger
Ropeway."

(3)  A Certification of Ropeway Design for New or
Modified Passenger Ropeways, must be submitted.

(a)  The Qualified Engineer in responsible charge of the
design shall certify to the Committee that the design, plans and
specifications conform to the Utah Passenger Ropeway Safety
Act, the Governing Standard and the Utah Ropeway Operations
Safety Rules.

(b)  The Certification must be submitted prior to the
performance of the Acceptance Inspection and Test.

(c)  The certification must state the following:
"I hereby certify that the design for this ropeway or

ropeway modification is in complete compliance with the Utah
Passenger Ropeway Safety Act, Governing Standard and the
Utah Ropeway Operations Safety Rules."

(d)  This statement shall be placed on the top of the
drawing packet and signed and sealed by the qualified engineer.
Each additional sheet of this drawing packet shall be sealed by
the qualified engineer.

(e)  The drawings and specifications shall include the
Quality Assurance methods used for the evaluation of the re-
used components and shall be submitted for review a minimum
of 30 days prior to installation.  Any component on the Utah
Passenger Ropeway Safety Committee Lift Data Form must be
addressed.

(4)  A Certification of Manufacture for a passenger
ropeway must be submitted by a Qualified Engineer of the
manufacturing concern or concerns directly responsible for the
supply of equipment for this ropeway.

(a)  The Certification must be submitted prior to the
performance of the Acceptance Inspection and Test.

(b)  The certification must state the following:
"I hereby certify that the newly manufactured parts used in

this ropeway, or ropeway modification, conform with the Utah
Passenger Ropeway Safety Act, Governing Standard, the Utah
Ropeway Operations Safety Rules and the drawings and
specifications issued for this ropeway or ropeway modification
by the Qualified Design Engineer."

(5)  A Certification of Construction for Passenger
Ropeways must be submitted by a Qualified Engineer directly
responsible for the construction for the ropeway.

(a)  The Certification must be submitted prior to the
performance of the Acceptance Inspection and Test.

(b)  The certification must state the following:
"I hereby certify that the construction and installation has

been completed in accordance with the drawings and
specifications issued for this ropeway or ropeway modification
by the Qualified Design Engineer."

(6)  A Certification of "as-built" profile for the Passenger
Ropeway must be submitted by a Qualified Engineer or Land
Surveyor licensed in the State of Utah.

(a)  The "as-built" profile must be submitted prior to the
performance of the Acceptance Inspection and Test.

(b)  The certification must state the following:
"I hereby certify that the attached "as-built" profile of the

herein-identified ropeway is as represented on the attached
profile drawing and that the completed ropeway conforms to the
profile as identified in the plans and specifications prepared by
the Qualified Design Engineer."

R920-50-7.  Documents Required for Ropeways.
(1)  A Utah Passenger Ropeway Safety Committee Lift

Data Form must be submitted along with other requested
supporting documents.  This form must be submitted prior to the
performance of the Acceptance Test.

(2)  A copy of the acceptance test procedure proposed and
submitted by the designer or manufacturer must be provided to
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the Committee for review at least fourteen (14) days before
acceptance testing begins.  The qualified engineer determines
the acceptance test requirements.

(3)  The owner or area operator shall notify the Committee
in writing before the acceptance test that the continuous
operation requirements of ANSI B77.1 section X.1.1.11 or
ANSI B77.2 section 2.1.1.11.2 have been completed.

(4)  A final acceptance test report must be submitted to the
Committee prior to opening the lift to the public.  The qualified
engineer shall approve any changes to the acceptance test
procedure.

(5)  "As-built" drawings for each passenger ropeway shall
be submitted no later than 60 days after the project is completed
and the Acceptance Test is finished.  Any variation from the
design drawings shall be noted in the as-built drawings and
approved by the Qualified Design Engineer.

(6)  The area operator shall send a "letter of intent" to the
Committee at least 45 days prior to beginning the construction
of a new lift.  The letter of intent must include the name of the
qualified engineer, the design standard, the anticipated dates to
begin and complete construction, and the available lift
manufacturing data.

R920-50-8.  Certificate of Registration.
(1)  If the application for certificate of registration and

supporting documentation attest that the ropeway complies with
the Governing Standard and these rules, the Committee, if
satisfied with the facts stated in the application, shall issue a
certificate of registration to the operator.

(2)  Identification number - For each ropeway, upon receipt
of the first application for a certificate of registration, the
committee shall assign an identification number to the ropeway,
which shall remain as a permanent identification number for the
life of the ropeway.  All correspondence with the committee
pertaining to any ropeway shall refer to the identification
number assigned to that ropeway.

R920-50-9.  Governing Standards.
(1)  The governing standards in Utah include "ANSI B-

77.1, 2006" and "ANSI B77.2, 2004" as modified by rule of the
Committee.  Use of these standards is authorized by Utah Code
Annotated Section 72-11-201.

(2)  The Utah Passenger Ropeway Safety Committee
reserves the right to modify, add, or delete provisions included
in the Governing Standard.

(3)  Existing installations need not comply with the new or
revised requirements of the Governing Standard and these rules
except as set forth in R920-50-11 "Applicable provisions".

R920-50-10.  Revised and Additional Provisions.
The revised and additional provisions of this section shall

only apply when referenced in R920-50-11 "Applicable
provisions".

(1)  "New installations and relocated installations" ANSI
B77.1 Section 1.2.4.3 is modified by the following requirement:
New ropeways and relocated ropeways shall comply with the
new or revised requirements of the Governing Standard and with
these rules at the time of the acceptance test.

(2)  "Auxiliary drives" Installations shall meet the
requirements for auxiliary drives, as set forth in ANSI B77.1-
1992, 2.1.2.1.1, 3.1.2.1.1, 4.1.2.1.1.

(3)  "Electronic speed-regulated drives" Installations shall
meet the requirements for electronic speed-regulated drives as
set forth in ANSI B77.1-1992, 2.2.1.8.2, 3.2.1.8.2, 4.2.1.8.2,
5.2.1.8.2, 6.2.1.8.2.

(4)  "Rope position monitoring" Installations shall meet the
requirements for rope position monitoring, as set forth in ANSI
B77.1-1992, 3.1.3.3.2, paragraph 6.

(5)  "Friction type brakes" Installations shall meet the

requirements for friction type brakes, as set forth in ANSI
B77.1-1992, 2.1.2.5, 3.1.2.5, 4.1.2.5, 5.1.2.5, 6.1.2.5.

(6)  "Fire Detection" All machine rooms that are in an
enclosed structure located adjacent to the rope of the tramway
(vaulted) shall have a fire detection system installed in
accordance with the National Fire Alarm Code.  This system
shall initiate a visual and audible alarm monitored at the drive
terminal operator station.

(7)  "Grips, clips, and carrier testing" Testing shall be
completed according to section ANSI B77.1 sections 2.3.4.3,
3.3.4.3, 4.3.4.3, and ANSI B77.2 section 2.3.4.4 except as
modified in this subsection 1.

(a)  Testing personnel shall be qualified in accordance with
American Society for Nondestructive Testing (ASNT)
Recommended Practice No. SNT-TC-1A-1992.  Testing agency
shall provide certification of qualification of personnel
performing testing.

(b)  Testing agency inspector shall certify to the owner or
area operator that the passenger ropeway components tested
were non-destructively tested in accordance with current
acceptance criteria established by the designer or manufacturer,
or in case the designer or manufacturer is no longer in business,
by a Qualified Engineer;

(c)  Sampling size and method of obtaining the sample
shall comply with the Governing Standard or the manufacturer's
requirement, which ever is more stringent;

(d)  Rejection rate and retest procedures shall comply with
current acceptance criteria established by the designer or
manufacturer, or in case the designer or manufacturer is no
longer in business, by a Qualified Engineer;

(e)  Types of inspections to be performed and the
procedures to be used shall comply with current acceptance
criteria established by the designer or manufacturer, or in case
the designer or manufacturer is no longer in business, by a
Qualified Engineer;

(f)  Criteria for acceptance/rejection of samples shall
comply with current acceptance criteria established by the
designer or manufacturer, or in case the designer or
manufacturer is no longer in business, by a Qualified Engineer.

(8)  "Wire rope inspection" Inspections shall be performed
according to ANSI B77.1 Annex A.4.1 and ANSI B77.2 3.4.1
and shall be performed by a competent inspector defined by the
Governing Standard and who is approved by the Committee.
The wire rope inspector shall certify to the owner or area
operator whether the wire rope in its present condition meets
requirements for continued operation.

(9)  "Operation and maintenance" All installations shall
comply with the Operation and Maintenance requirements of the
Governing Standard.  These requirements are stated in ANSI
B77.1, 2.3, 3.3, 4.3, 5.3, 6.3, 7.3, and ANSI B77.2 2.3.

(10)  "Audible warning devices" Requirements for audible
warning devices.

(a)  Installations shall meet the requirements for audible
warning devices as specified by ANSI B77.1, 2.2.10, 3.2.10.

(b)  ANSI B77.1 Section 4.2.10 is modified by the
following requirement: The aerial lift shall incorporate an
audible warning device that signals an impending start of the
aerial lift.  After the start button is pressed, the device shall
sound an audible alarm for a minimum of two seconds before
the aerial lift begins to move.  The audible device shall be heard
inside and outside all terminals and machine rooms above the
ambient noise level.

(11)  "Conveyor Standards"
(a)  Loading and unloading area requirements of ANSI

B77.1 section 7.1.1.9 shall also accommodate the use of
adaptive devices.

(b)  Power units referred to in ANSI B77.1 section 7.1.2.1
may not have reverse capability.

(c)  "Power supply cords" referred to in ANSI B77.1
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section 7.2.1.5.6 shall be protected from snow grooming, skiers,
and other equipment and shall be ground fault protected.

(d)  The belt transition entry stop device referred to in
ANSI B77.1 section 7.2.3.3 shall include redundant (double)
sensors.  Each sensor shall be part of an independent control
circuit that can initiate an emergency shutdown of the conveyor.
The device shall be so designed and maintained that no single
point of failure can cause the entry stop device to malfunction.
The device shall not be remotely resettable and shall require the
operator to reset the device prior to restarting the conveyor.

(12)  "Dynamic Testing Logs" Maintenance logs shall
include documentation of the dynamic testing.

(13)  "Air Space Requirements" ANSI B77.1-2006, 2.1.1.3,
3.1.1.3, 4.1.1.3, 5.1.1.3, and 6.1.1.3 and ANSI B77.2 section
2.1.1.2 shall also include the following:  No structure
(temporary or permanent) shall be permitted to encroach into the
air space of the ropeway.

(14)  "Portable Ropeways" Portable ropeways shall not be
considered new ropeways when moved to different locations but
remaining under the jurisdiction of the same operator.

(15)  "Tows Requirements"
(a)  The requirements of ANSI B77.1 section 6.2.3.2.b)

shall also require the stop gate to extend across the incoming
and outgoing rope.

(b)  Handle Tows shall have stop gates above and below
the rope.

R920-50-11.  Applicable Provisions.
Installations shall comply with the "Revised and additional

provisions" of R920-50-10 in the following areas, on or before
the effective date, when specified.  These provisions establish
the minimum requirement.

(1)  The following apply to all ropeways.
(a)  New installations and relocated installations R920-50-

10(1).
(b)  Fire detection R920-50-10(6); effective November 1,

1995.
(c)  Wire rope inspection R920-50-10(8).
(d)  Operation and maintenance R920-50-10(9).
(2)  The following provisions apply to an Aerial Tramway.
(a)  Auxiliary drives R920-50-10(2); effective November

1, 1994.
(b)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994.
(c)  Friction type brakes R920-50-10(5); effective

November 1, 1995.
(d)  Grips, clips, and carrier testing R920-50-10(7).
(e)  Audible warning devices R920-50-10(10); effective

November 1, 2001.
(f)  Dynamic testing logs R920-50-10(12).
(g)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(3)  The following provisions apply to a Detachable Grip

Aerial Lift.
(a)  Auxiliary drives R920-50-10(2); effective November

1, 1994.
(b)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994.
(c)  Rope position monitoring R920-50-10(4); effective

November 1, 1994.
(d)  Friction type brakes R920-50-10(5); effective

November 1, 1995.
(e)  Grips, clips, and carrier testing R920-50-10(7).
(f)  Audible warning devices R920-50-10(10).
(g)  Dynamic testing logs R920-50-10(12).
(h)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(4)  The following provisions apply to a Fixed Grip Aerial

Lift.

(a)  Auxiliary Drives R920-50-10(2); effective November
1, 1994.

(b)  Electronic speed-regulated drives R920-50-10(3);
effective November 1, 1994.

(c)  Friction type brakes R920-50-10(5); effective
November 1, 1995.

(d)  Grips, clips, and carrier testing R920-50-10(7).
(e)  Audible warning devices R920-50-10(10).
(f)  Dynamic testing logs R920-50-10(12).
(g)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(5)  The following provisions apply to a Surface Lift.
(a)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994.
(b)  Friction type brakes R920-50-10(5); effective

November 1, 1995.
(c)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(6)  The following provisions apply to a Rope Tow.
(a)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994.
(b)  Friction type brakes R920-50-10(5); effective

November 1, 1995.
(c)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(d)  Tow requirements R920-50-10(15).
(e)  Portable Ropeways R920-50-10(14).
(7)  The following provisions apply to a Conveyor.
(a)  Conveyor standards R920-50-10(11).
(b)  Portable Ropeways R920-50-10(14).

R920-50-12.  Exceptions to Standards.
(1)  In the event that the ropeway does not conform with

the governing standards and the Ropeway Operation Safety
Rules , the Committee may issue a certificate of registration
with an exception.  Two types of exceptions may be granted
after a Request for Exception from Standards is submitted.

(a)  Annual Exception - This type of exception must be
reviewed annually by the Committee.  This type of exception is
subject to cancellation at any time pursuant to a determination
by the committee that a change is necessary.

(b)  Limited Exception - This type of exception is granted
only for a fixed time period to be determined by the Committee.

(2)  The nature of the exception shall be stated in the
Request for Exception from Standards.

(3)  The Committee shall, as expeditiously as possible, and
within thirty (30) days of receipt of a Request for Exception
from Standards, notify the operator in writing of its action on
the Request.

(4)  The Request for Exception from Standards shall
include the following information:

(a)  Reasons for requesting an exception.
(b)  Identify the ways that the ropeway does not conform

to the governing standards or these rules.
(c)  Procedures, with estimated time and cost, which would

be required to bring the ropeway into conformance.
(5)  Except as required in R920-50-12(7), the Committee

shall issue a certification of registration with an exception if the
operator satisfies the requirements stated in R920-50-12(4) and
also supplies the following for new or existing ropeways:

(a)  New Ropeways B
(i)  A design certification by a qualified engineer attesting

that the ropeway is so designed and equipped that its devices or
methods provide features that are comparable in performance
and safety to those that meet requirements set forth in the
Governing Standard and the Ropeway Operation Safety Rules.

(ii)  Any known items that require a Request for Exception
from Standards for Passenger Ropeways must be submitted to
the Committee before work begins.
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(b)  Existing Ropeways B
(i)  A design certification by a qualified engineer attesting

that the ropeway is so designed and equipped that it's devices or
methods provide features that are comparable in performance
and safety to the requirements of the Governing Standard and
the Ropeway operation Safety Rules.

(ii)  A statement by the operator certifying that the ropeway
feature for which the exception is requested has been operated
safely and without any passenger ropeway incident, as defined
in R920-50-3(15) item (a) or (g), for at least 2 years prior to the
date of the Request for Exception from Standards.

(6)  In exceptional circumstances, the Committee may issue
a certificate of registration with an exception even if the operator
does not satisfy the requirements defined in the Governing
Standard or the Ropeway Operation Safety Rules if the
Committee determines that the ropeway is so designed and
equipped that its devices or methods provide features that are
comparable in performance and safety.

(7)  Where doubt exists as to the safety of a ropeway, the
committee may require an inspection to ascertain that the
ropeway is so designed and equipped that its devices or methods
provide features that are comparable in performance and safety
to those of the governing standards and the Ropeway operation
Safety Rules.

(8)  The issuance of a certificate of registration with an
annual exception shall not bind the committee to issue such a
certificate for the ropeway involved in subsequent years, nor to
issue such a certificate for another ropeway of same or similar
design.

R920-50-13.  Operation of Ropeways.
(1)  Every passenger ropeway incident shall be reported to

the Committee regardless of the time of year in which it occurs
and regardless of whether or not the ropeway was open to the
public at the time of the incident.  The operator shall meet the
requirements stated in R920-50-14.

(2)  When a ropeway is modified the ropeway operator
shall notify the Committee, or its appointed representative.  The
operator shall meet the requirements stated in R920-50-15.

R920-50-14.  Incidents.
(1)  Reporting of Incidents
(a)  Every passenger ropeway incident, as defined in R920-

50-3(18) shall be verbally reported to the Committee, or the
Committee's appointed representative, as soon as reasonably
possible, but no later than twenty-four (24) hours after the time
of the incident.  A written report shall be delivered to the
Committee within five (5) days of the incident.

(b)  The reports required by this section are to be
maintained for administrative enforcement, licensing and
certification purposes only.  The reports are "protected" records
under the Government Records Management Act, Utah Code
Annotated, Section 63G-2-304 and are also governed by the
provisions of Utah Code Annotated, Section 63G-2-207.

(c)  When a passenger ropeway incident, as defined in
R920-50-3(18) (a) or (g), occurs, the owner or area operator of
the ropeway shall suspend operation of the ropeway and shall
notify the Committee through the Committee's appointed
representative.  The owner or area operator of the ropeway, with
the Committee or the Committee's appointed representative,
shall perform a joint incident inspection of the ropeway.  The
inspection shall precede any authorization to resume public
operation of the passenger ropeway.

R920-50-15.  Modification of a Ropeway.
(1)  The Committee, or its appointed representative shall

determine the certifications that will be required.
(2)  Depending on the nature and extent of the modification

the Committee, or its appointed representative may require an

Acceptance Inspection and Test.
(3)  The following certifications may be required: design;

manufacture; construction, and As-Built profile.
(4)  The certifications must be submitted by a qualified

engineer and attached to the cover of the modification
documents.  The modification documents shall include the
drawings, descriptions, or specifications pertaining to the
affected systems and their connections with existing systems.

(5)  A revised lift data form shall be submitted.
(6)  The ropeway shall not resume operating until

authorized by the Committee, or its appointed representative.

R920-50-16.  Inspections and Testing.
Inspections shall verify that the intent of the design and

operational requirements imposed by the Governing Standard
and these rules are met.

The Committee may order other inspections in accordance
with Utah Code Annotated Section 72-11-211.

Ropeway inspectors may inspect ropeways at any time
during the operation of the ropeway (spot check).  All reports,
logs, etc. shall be made available to them upon request.

(1)  Acceptance Inspection and Test
(a)  The Committee, or its appointed representative, will

schedule acceptance inspection and test as the procedures are
received.

(2)  Annual General Inspection
All existing ropeway shall have an annual general

inspection.
(a)  A ropeway inspector shall make the inspection.
(b)  The inspection shall occur prior to approval of any

registration application.
(c)  A report signed by the Ropeway Inspector listing items

found either deficient or in noncompliance shall be filed with
the owner.

(d)  The report shall include the name and address of the
inspector and the date of the inspection.

(e)  The area operator shall notify the Committee, or its
appointed representative of the annual general inspection.  The
area operator should give 7 days notice of the inspection.

(f)  The owner shall correct all deficiencies and
noncompliance items listed in the Ropeway Inspector's report.

(3)  Incident inspection
Incident inspections shall occur as required in R920-50-14.
(4)  Operational Inspection
An Operational inspections may be made periodically

during each season of use.
(a)  A ropeway inspector shall make the inspection.
(b)  A report signed by the Ropeway Inspector listing items

found either deficient or in noncompliance shall be filed with
the owner.

(c)  The report shall include the name and address of the
inspector and the date of the inspection.

(d)  The owner shall correct all deficiencies and
noncompliance items listed in the Ropeway Inspector's report.

(5)  Pre-operational inspection
A pre-operational inspection is required for new and

modified lifts.
(a)  A ropeway inspector shall make the inspection.
(b)  The inspection shall occur prior to approval of any

registration application.
(c)  A report signed by the Ropeway Inspector listing items

found either deficient or in noncompliance shall be filed with
the owner.

(d)  The report shall include the name and address of the
inspector and the date of the inspection.

(e)  If the inspection does not take place at the acceptance
inspection and testing the area operator shall notify the
Committee, or its appointed representative of the inspection.
The area operator should give 7 days notice of the inspection.
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(f)  The owner shall correct all deficiencies and
noncompliance items listed in the Ropeway Inspector's report.

R920-50-17.  Ropeway Inspector and Qualified Engineer.
(1)  General
(a)  Any person performing inspection services must be a

"ropeway inspector" as required by these rules, and any person
performing design services must be a "qualified engineer", as
required by these rules.

(b)  The committee shall maintain up-to-date lists of
qualified engineers and ropeway inspectors, which lists shall be
open to inspection by the public.

(c)  Any person desiring to be approved by the committee
as a ropeway inspector or qualified engineer shall submit a
written request to the committee enumerating his or her
professional experience and attesting as far as possible to
meeting the requirements stated in R920-50-17(2).

(2)  Requirements
(a)  Applicant shall satisfy the Ropeway committee that by

his or her education, training and experience gained by
participation in Ropeway inspections or designs as a principal
or an assistant to a recognized Ropeway inspector or Ropeway
designer, he or she is qualified to be, respectively, an approved
inspector or Ropeway designer or both.

(b)  Applicant shall satisfy the committee that he has a
working familiarity and understanding of drawings and design
data such as are furnished to design, construct, test, and inspect
passenger ropeways, and that he or she has an understanding
and working knowledge of the governing standard and these
rules.

(c)  The committee may approve qualifications based on
experience gained by an applicant through work under direct
supervision of a qualified ropeway inspector or qualified
ropeway designer.

(d)  The committee may approve employees of the state or
individuals retained by the state as qualified ropeway inspectors.
Such engineers may be given certain assignments where time is
of the essence or a private engineer is not available or willing to
undertake the inspection or investigation. It shall be the policy
of the committee to use the services and talents of qualified
private engineers wherever possible.

(3)  Revocation or suspension of approval as ropeway
inspector or qualified engineer.

The committee may revoke or suspend the approval of any
qualified engineer or ropeway inspector who is found by the
committee to have:

(a)  Practiced any fraud, misrepresentation, or deceit in
applying for approval; or,

(b)  Caused damage to another by gross negligence in the
practice of passenger ropeway designing, construction, or
inspection; or

(c)  Been engaged in acts of unlawful or unprofessional
conduct.

R920-50-18.  Violations.
Revocation of certificate of registration - Utah Code

Annotated Section 72-11-213.
The terms in this rule are outlined in Utah Code Annotated

Sections 72-11-212 and 72-11-213.

R920-50-19.  Administrative Procedures.
Appeals from orders issued pursuant to any provision of

R920-50 shall be governed by R907-1.

KEY:  transportation safety, tramways, ropeways, tramway
permits
June 11, 2009 72-11-201 through 72-11-216
Notice of Continuation August 13, 2007 63G-4-102 et seq.
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R994.  Workforce Services, Unemployment Insurance.
R994-202.  Employing Units.
R994-202-101.  Legal Status of Employing Unit.

The Department may, on its own motion or if requested by
an employer, determine the legal status of an employing unit
according to Section 35A-4-313.  The determination will be
based on the best available information including, registration
forms, income tax returns, financial and business records,
regulatory licenses, legal documents, and information from the
involved parties.  The Department's determination is subject to
review and may be appealed according to rule R994-508,
Appeal Procedures.

(1)  Sole Proprietorship.
A sole proprietorship is a legal entity that is owned by one

person.  The sole proprietor is the employing unit.  The sole
proprietor's services are exempt from coverage pursuant to rule
R994-208-103(1)(j).  The services of the sole proprietor's
spouse, children under age 21, and parents are also exempt from
coverage and those individuals are not entitled to unemployment
benefits based on the compensation received from the sole
proprietorship.

(2)(a)  Partnership.
A partnership is a legal entity composed of two or more

persons or business entities that agree to contribute money,
assets, labor, or skills to the business.  Each partner shares the
profits, losses, and management of the business and each partner
is personally and wholly liable for debts of the partnership.  The
partners are the employing unit.  The partners' services are
exempt from unemployment coverage and the partners are not
entitled to unemployment benefits based on compensation
received from the partnership pursuant to rule R994-208-
103(1)(k).  The services of individuals working for partners who
are also employing units, such as corporations and limited
liability companies, are subject or exempt as provided under this
section.  If partners are added or one or more of the partners
leaves the partnership, the partnership ceases to exist at the point
the change occurs, and any remaining entity becomes a different
employing unit.  Rule R994-205-102(2) explains partnership
family employment that is exempt from coverage.

(b)  Limited Partnership (LP) and Limited Liability
Partnership (LLP).

LPs and LLPs are partnerships composed of one or more
general partners and one or more limited partners.  The general
partners manage the business and share fully in its profits and
losses.  Limited partners share in the profits of the business, but
their losses are limited to the extent of their investment.  The
general partner's services are exempt from unemployment
insurance coverage, but any payments to limited partners for
services are wages subject to unemployment insurance
contributions pursuant to rule R994-208-103(1)(k).

(3)  Corporation.
A corporation is a legal entity granted a state charter legally

recognizing it as a separate entity having its own rights,
privileges, and liabilities distinct from those of its owners.  The
corporation is the employing unit.  Corporations must be
registered and in good standing with the Utah Department of
Commerce.  If a corporation is not registered or is in an expired
status, it is treated as a proprietorship or partnership, based upon
the best available information.

(a)  A change of ownership occurs when the corporate
assets are sold or transferred according to successorship rule
R994-303-106.  The sale, transfer, or exchange of corporate
stock is not a change of ownership except as specified in rule
R994-304-101.

(b)  All individuals employed by the corporation, including
officers, are employees of the corporation.  Compensation to
officers who perform services for the corporation is considered
wages.  Payments to corporate employees of dividends, loans,
property distributions, and expenses in lieu of compensation for

services may be reclassified as wages by the Department based
on the extent and significance of the work performed and the
documentation supporting the payments.  This applies to all
corporations regardless of income tax reporting status.  The
following payments to officers are generally not wages:

(i)  directors fees that are uniform and reasonable;
(ii)  reimbursement for expenses that are reasonable and

documented.  The Department may require receipts to document
questionable expenses.  Section R994-208-103, Payments Not
Considered to be Wages, contains additional information on
expense reimbursements;

(iii)  loans supported by notes and reasonable repayment
schedules.  Non-interest bearing notes that are payable upon
demand with no payment schedule are considered wages if the
officer is performing services for the corporation; or

(iv)  documented return of an investment where the officer
has loaned money to, or invested money in, the corporation.

(4)  Limited Liability Company (LLC).
A LLC is a legal entity that combines the limited liability

protection of a corporation and the pass through taxation of a
sole proprietorship or partnership.  The LLC is the employing
unit and must be registered and in good standing with the Utah
Department of Commerce.  A LLC that is not registered or is in
an expired status is treated as a proprietorship or partnership,
based upon the best available information.

(a)  Members of a LLC are not employees of the LLC and
payments to them are exempt from coverage provided all of the
following criteria are met;

(i)  the LLC is registered and in good standing with the
Utah Department of Commerce,

(ii)  the member has a bona fide ownership interest in the
LLC and is listed in the articles of organization, the operating
agreement, or federal income tax return, and

(iii)  the LLC has not been approved by the IRS as an
"eligible entity" which allows the LLC to file with the IRS as a
corporation.  Approval may be obtained by the IRS accepting a
written application or form, or the IRS accepting the filing of a
U.S. Corporation Income Tax Return or U.S. Income Tax
Return for an S Corporation.

(b)  A nonmember manager is an employee of the LLC.
(c)  Legal actions, subpoenas, and court orders will be

issued to a member or manager of record.
(d)  Assessments and liens will be issued in the name of the

LLC, and not against the members of record.
(5)  Trust.
A trust is a legal entity created to transfer property to a

trustee to hold and manage for the benefit and profit of
designated persons.  The trust is the employing unit.  A trust
instrument or document must exist in order for the entity to be
recognized.  If the trustee does not independently perform
fiduciary and management responsibilities, the trustee is an
employee of the trust.

(6)  Association.
An association is an entity consisting of a collection or

organization of persons or other legal entities that have joined
together for a certain common objective.  Payments to
association members for business services such as accounting
and maintenance are considered wages unless the member is
exempt as an independent contractor as defined in Section
R994-204-301, Independent Contractor. Documented expense
reimbursements paid to members are not wages.

(7)  Joint Venture.
A joint venture is a legal entity consisting of a one-time

grouping of two or more persons or legal entities in a business
undertaking.  Unlike a partnership, a joint venture does not
entail a continuing relationship among the parties.  The exempt
or employment status of proprietors, partners, LLC members, or
corporate officers is not lost in the formation of the joint
venture.
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(8)  Estate.
An estate is a legal entity consisting of the property of a

living, deceased, or bankrupt person.  An estate established to
manage a person's business is the employing unit.  The executor
or administrator of the estate is not considered to be an
employee of the estate.

R994-202-102.  Temporary Help Company.
(1)  "Temporary help services" means services consisting

of an organization:
(a)  recruiting and hiring its own employees;
(b)  finding other organizations that need the services of

those employees;
(c)  assigning those employees to perform work at or

services for the other organizations to support or supplement the
other organizations' workforces;

(d)  providing assistance in special work situations such as
employee absences, skill shortages, seasonal workloads, or to
perform special assignments or projects with a definite ending
date; and

(e)  customarily attempting to reassign the employees to
other organizations when they finish each assignment by a
definite ending date.

(2)  A company that provides all or substantially all of the
client company's regular workers with no restrictions or
limitation on the duration of employment, is not the employing
unit for those workers and, therefore, the client company is
considered the employing unit subject to all of the provisions of
the Employment Security Act as an employer, unless the
company is licensed as a Professional Employer Organization
(PEO) pursuant to the provisions of Section 31A-40-101 et seq.

(3)  Individuals and services exempt under the Act based
on the nature of service or due to a specific exemption continue
to be exempt if the individual is an employee of the temporary
help services company or the services are rendered by an
employee of the temporary help services company.

R994-202-103.  Common Paymaster.
(1)  A common paymaster relationship exists when two or

more related corporations concurrently employ the same
individual and one of the corporations compensates the
individual for the concurrent employment.  The Internal
Revenue Service will recognize a common paymaster if the
closely related corporations satisfy all of the following criteria:

(a)  each related company is a corporation;
(b)  there must be at least 50 percent common ownership of

stock or interest, or there must be at least 50 percent common
officers in the related companies, or 30 percent of the employees
work for all of the related companies;

(c)  the reporting for any calendar year must be consistent
with FUTA annual 940 reporting; and

(d)  the employee(s) must be performing concurrent service
for some or all of the related companies.

(2)  The Department does not allow or recognize common
paymaster reporting as of March 1, 2005, even if the
relationship is approved by the Internal Revenue Service.  Each
corporation is required to register with the Department and
obtain a Utah Employer Registration Number.

R994-202-104.  Payrolling.
(1)  Payrolling is defined as the practice of an employing

unit paying wages to the employees of another employer or
reporting those wages on its payroll tax reports.  Generally an
employee is reportable by the employer:

(a)  who has the right to hire and fire the employee;
(b)  who has the responsibility to control and direct the

employee; and
(c)  for whom the employee performs the service.
(2)  Payrolling is not allowed.  Exceptions to this provision

are contained in the Professional Employer rule R994-202-106
and the Temporary Help Services rule R994-202-102.

R994-202-105.  Constructive Knowledge of Work
Performed.

(1)  If an individual is hired to perform or assist in
performing the work of an employee, the individual is deemed
to be employed by the employer provided the employer had
actual or constructive knowledge of the work performed by the
individual.  This is the case even when the individual who is
hired to assist the employee is hired or paid by that employee.

(2)  The employer must report and pay contributions for all
actual and constructive employment.

(3)  An employer has actual or constructive knowledge if:
(a)  The employer knows or should have known the

employee hires an assistant;
(b)  The employer knows or should have known that the

employee's duties require an assistant;
(c)  The employer instructs the employee to perform duties

without an assistant, but the employee disregards the
instructions and hires an assistant. If the employer becomes
aware of the situation and takes no action to discontinue the
current or future working relationship between the employee
and the assistant, the assistant is considered to be employed by
the employer for both the past and future work performed.
However, if the employer takes action to prevent the employee
from hiring an assistant in the future, then the assistant is not
considered employed by the employer for the work already
performed; or

(d)  The employer gives the employee the option of hiring
an assistant.  The employee hires an assistant but does not
inform the employer of the hire.

R994-202-106.  Professional Employer Organizations (PEO).
(1)  Definitions.
(a)  "Agent" means an individual or organization

authorized to act on behalf of an employer.
(b)  "Client" or "client company" means a person or entity

that enters into a professional employer agreement with a PEO.
(c)  "Co-employment relationship" means a relationship

that is intended to be ongoing rather than temporary or project
specific and whose rights, obligations and responsibilities of an
employer are allocated pursuant to the professional employer
agreement or Chapter 40 of the PEO Licensing Act.

(d)  "Professional employer agreement" means a written
contract by and between a client and a PEO that provides for the
co-employment of a covered employee as defined in Section
31A-40-102.

(e)  "Professional employer organization" or "PEO" means
any organization engaged in the business of providing
professional employer services.  "Employee leasing company"
and "Employee staffing company" are terms also used to
describe a PEO.

(f)  "Professional employer services" means the service of
entering into a co-employment relationship under which all or
a majority of the employees who provide a service to a client, or
division or work unit of a client, are considered employees as
defined in the PEO Licensing Act, Section 31A-40-101 et seq.

(g)  "Covered employee" means an individual is a covered
employee of a PEO if the individual is co-employed pursuant to
a professional employer agreement subject to Section 31A-40-
203.

(2)  Before the employer is considered to be a PEO, it must
comply with the requirements of the PEO Licensing Act,
Sections 31A-40-101 through 31A-40-402 of the Utah Code.
In the absence of such compliance, the Department may choose
to hold each "client company" as the employing unit.

(3)  A PEO that fails to qualify as an employer under
Sections 31A-40-101 through 31A-40-402 of the PEO
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Licensing Act and as an employing unit under 35A-4-202(1), is
considered to be the agent of the client company.  The client's
workers are not the employees of the agent.  The client company
remains the employer of its workers for all purposes of the
Employment Security Act.  An employee not covered by a
professional employment agreement remains the employee of
the client company.

(4)  Individuals and services exempt under the Employment
Security Act based on the nature of service or due to a specific
exemption continue to be exempt if the individual is an
employee of a PEO or the services are rendered by an employee
of a PEO.  The exemptions for domestic and agricultural
services contained in Section 35A-4-205 are taken into
consideration for the PEO's clients in the aggregate, and not on
an individual client basis.

(5)  A PEO cannot elect reimbursable coverage even if the
client company could independently qualify as a reimbursable
employer.

(6)  Reporting Requirements.
(a)  Any entity conducting business as a PEO must register

with the Department and complete all forms and reports required
by the Department.  Failure to file reports or pay contributions
timely will result in the Department treating the client as a new
employer without experience rating, unless the client is
otherwise eligible for experience rating, beginning on the day
the PEO failure occurred, as outlined in Section 31A-40-210 of
the PEO Licensing Act:

(b)  Within 30 days of the effective date of a contract with
a client, a PEO must submit to the Department the following
information:

(i)  the effective date of the contract;
(ii)  the client's name and address;
(iii)  the client's Federal Employer Identification Number

(FEIN) if registered with the IRS, and the client's Employer's
Utah Registration Number if previously registered with this
Department; and

(iv)  the client's principal business activity.
(c)  Within 30 days of the termination of a contract with a

client, a PEO must submit to the Department the following
information:

(i)  the effective date of contract termination;
(ii)  the client's name and address; and
(iii)  the client's FEIN if registered with the IRS, and the

client's Employer's Utah Registration Number if previously
registered with this Department.

(7)  The Department may directly contact a PEO or its
clients in order to conduct investigations, audits and otherwise
obtain information necessary for the administration of the
Employment Security Act as permitted by Section 35A-4-312.

(8)  The rules pertaining to "payrolling" in R994-202-104
do not apply to a PEO that is in compliance with the PEO
Licensing Act, Sections 31A-40-101 through 31A-40-402.

KEY:  unemployment compensation, employment
June 18, 2009 35A-4-202(1)
Notice of Continuation May 20, 2008


