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R105.  Attorney General, Administration.
R105-1.  Attorney General's Selection of Outside Counsel,
Expert Witnesses and Other Litigation Support Services.
R105-1-1.  Purpose and Authority.

A.  This purpose of this rule is to provide the requirements
for procurements that are managed by the Attorney General,
including the hiring of outside counsel, expert witnesses,
litigation support services and procurement items.

B.  This rule is adopted pursuant to authority granted by the
Utah Procurement Code including authority to manage
procurement of procurement items directly or by delegation of
the Chief Procurement Officer of the Division of Purchasing of
the Department of Administrative Services.

R105-1-2.  Definitions.
Terms in this Rule R105-1 shall be as defined in the Utah

Procurement Code.  Additional definitions are provided below.
A.  "Agency" means any department, division, agency,

commission, board, council, committee, authority, institution, or
other entity within the State government of Utah (see Utah Code
Ann. Sec. 67-5-3).

B.  "Attorney General" means the Attorney General of the
State of Utah, or the Attorney General's designee.

C.  "Emergency" means a determination by the Attorney
General in writing that a provision of this Rule needs to be
waived due to the need for timeliness, litigation deadlines,
confidentiality, or other emergency circumstances.

D.  "Expert witness" means a person whose knowledge,
skill, experience, training or education in a scientific, technical
or other specialized area would enable the person to give
testimony under Rule 702 of the Utah Rules of Evidence.

E.  "Litigation Support Services" includes any goods,
services, software or technology.

F.  "Outside counsel" means an attorney or attorneys who
are not, or a law firm whose attorneys are not, employed by the
Attorney General's office pursuant to Utah Code Ann. Sec. 67-5-
7 et seq., which the Attorney General appoints, pursuant to Utah
Code Ann. Sec. 67-5-5, to represent, or provide legal advice or
counsel to, an agency of the State.  "Outside counsel" may or
may not be designated as "Special Assistant Attorney General",
as the Attorney General determines.

G.  "Procurement item" or "Procurement Items" means any
goods, services, software or technology.

H.  "Small purchase" means a determination by the
Attorney General in writing that the fee expected to be charged:

1.  By outside counsel, expert witnesses or other
professional litigation support services will be $100,000.00 or
less;

2.  A procurement item for litigation support services, will
be $50,000 or less; or

3.  Such other small purchase delegated to the Attorney
General by the Chief Procurement Officer pursuant to the Utah
Procurement Code.

I.  "Sole source" means a determination by the Attorney
General in writing, that the sole source requirements of the Utah
Procurement Code and this Rule have been met.

J.  "State" means the State of Utah.

R105-1-3.  Special Considerations to Best Serve the Public.
A.  This rule applies to the procurement and appointment

by of outside counsel, expert witnesses and litigation support
services by the Attorney General.

B.  In order to have an effective legal strategy or to protect
reputations, the procurement of outside counsel, expert
witnesses and litigation support services often requires that
public notice of a particular procurement not be provided.  The
provisions of the Utah Procurement Code and this Rule
regarding an emergency procurement must be met.

C.  The Attorney General may select outside counsel,

expert witnesses and professional litigation support services
pursuant to a request for proposals under the Utah Procurement
Code, rather than an Invitation for Bids, whenever the Attorney
General does not make those selections through the small
purchase, sole source, or emergency provisions of this rule.  In
any such selection process, it may be specified that the outside
counsel is responsible for providing the expert witnesses or
other litigation goods and services through the outside counsel's
selection process and pursuant to the contract provisions with
the Attorney General.

D.  If a procurement item is not procured through the
request for proposals, small, purchase, sole source or emergency
provisions of this rule, the Attorney General may determine to
use an Invitation for Bids or any other procurement process
allowed by the Utah Procurement Code provided that the
following applicable Utah laws are met:

1.  The Utah Procurement Code; and
2.  Administrative Rules of the Division of Purchasing and

General Services.
E.  The Attorney General's office shall ensure that the

procurement for outside counsel is supported by a determination
by the Attorney General that the procurement is in the best
interests of the state, in light of available resources of the
Attorney General's office.

F.  The Attorney General's office shall provide for the fair
and equitable treatment of all potential providers of outside
counsel, expert witnesses and other litigation support services.

R105-1-4.  Initial Determination of Whether the
Procurement is a Small Purchase, Sole Source or
Emergency.

Prior to any procurement, the Attorney General shall first
determine whether the provisions in this rule for a small
purchase, sole source or emergency procurement are applicable
and if so, may use such provisions.

R105-1-5.  Use of Request for Proposal Process.
If the procurement is not a small purchase, sole source or

emergency procurement, the request for proposal process may
be used when the procurement includes a factor other than price.
This will often apply to professional services, such as outside
counsel, expert witnesses and professional litigation support
services.  In any such selection process, it may be specified that
the outside counsel is responsible for providing the expert
witnesses or other litigation goods and services through the
outside counsel's selection process and pursuant to the contract
provisions with the Attorney General.

R105-1-6.  Request for Proposal Process.
The Requests for Proposals shall be subject to the

following:
A.  The requirements of the Utah Procurement Code for

Requests for Proposals shall be met, except that the emergency
procurement provisions of the Utah Procurement Code and this
Rule may be used to waive certain requirements as necessary.

B.  The Request for Proposal process may be issued in
stages or may be issued after a request for information or other
procurement process allowed by the Utah Procurement Code or
this Rule.

C.  The Request for Proposal, shall contain, at a minimum,
the following information:

1.  A description of the project.
2.  Any fee arrangements.
3.  The persons or entities being sought in the procurement,

including whether an individual person, firm or association of
firms may respond.

4.  The qualification criteria and the relative importance of
the criteria.  Examples of criteria include:

a.  Identification by name and experience of the proposed
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service provider(s);
b.  A description of the duties and responsibilities of each

person providing the service; and
c.  The ability of the persons providing the service to meet

the needs of the project, including the consideration of any
association with other persons, expert witnesses or firms;

5.  The Contractual Requirements, which may be
accomplished by including a copy of the contract.

6.  A request for a conflicts analysis, including potential
conflicts of interest or other related matters concerning the
offeror's ability to ethically perform the requested services.

7.  Requirements regarding the date, time, place, form and
method concerning the filing of the Response to the Request for
Proposals.

8.  A statement that the Attorney General reserves the right
to reject late-filed or nonconforming proposals.

9.  A statement that the Attorney General reserves the right
to reject all proposals.  The Attorney General also reserves the
right to modify or cancel the Request for Proposal Process and
may or may not initiate a new Request for Proposal Process for
the particular procurement matter.

D.  Public notice of the Request for Proposals shall be
provided in accordance with the Utah Procurement Code.

E.  The award process, including notice of award, shall be
made by the Attorney General in accordance with the Utah
Procurement Code and this Rule.

F.  A record of the procurement shall be made in
accordance with the Utah Procurement Code and this Rule,
including Rule R105-1-14.

R105-1-7.  Small Purchases.
A.  If the Attorney General determines that an anticipated

procurement meets the definition of a small purchase under this
Rule, the Attorney General shall make a finding in writing to
that effect prior to the procurement.

B.  Upon making the finding in writing required by
subsection A of this Rule, the Attorney General may proceed
with the procurement in accordance with the small purchase
requirements of the Utah Procurement Code.

C.  Small purchases may be by a direct award, by the use
of a request for quotes or rotational system among qualified
providers in accordance with policies established by the
Attorney General.

D.  The procurement shall be made with as much
competition as reasonably practicable while avoiding harm, or
a risk of harm, to public health, safety, welfare or property.

R105-1-8.  Sole Source.
A.  If the Attorney General determines in writing after

reasonable efforts to locate providers for a project, that the
circumstances described for a sole source in accordance with the
Utah Procurement Code exists, or if a sole source may be
justified based on another provision of the Utah Procurement
Code, the Attorney General may use the Sole Source procedures
of the Utah Procurement Code.

B.  The Attorney General may publish notice of the sole
source procurement on the internet or other means in order to
learn if there is any other qualified entity or product that meets
the needs of the procurement.

C.  The Attorney General shall negotiate with the provider
to ensure that the terms of the contract, including price and
delivery, are in the best interest of the state.

R105-1-9.  Emergency Procurements and Waiver of
Requirements.

A.  If an emergency as defined in this Rule or the Utah
Procurement Code exists, the Attorney General may authorize
waiver of any provision of this Rule in order to eliminate or
reduce the impact of the emergency situation.

B.  An emergency procurement, or the balance of the
procurement that is not waived, shall be processed in
accordance with the Utah Procurement Code and this Rule.

C.  The authorization shall be in writing, stating the
emergency condition upon which the emergency procurement
or waiver of the requirement is made.

D.  The procurement shall be made with as much
competition as reasonably practicable while avoiding harm, or
a risk of harm, to public health, safety, welfare or property.

R105-1-10.  Confidentiality.
Except when an emergency exists under Rule R105-1-9

and in accordance with applicable law, where public inspection
may be delayed until such time as the cause for the emergency
no longer exists, the following shall be met:

A.  Receipt, Opening, and Recording of Bids.
1.  Receipt.  Upon receipt, all bids and modifications will

be time stamped, but not opened. Bids submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such bids
shall be securely stored until the time and date set for bid
opening.  They shall be stored in a secure place until bid
opening time.

2.  Opening and Recording.  Bids and modifications shall
be opened publicly, in the presence of one or more witnesses, at
the time and place designated in the Invitation for Bids.  The
names of the bidders, the bid price, and other information as is
deemed appropriate by the procurement officer, shall be read
aloud or otherwise be made available.  The opened bids shall be
available for public inspection except to the extent the bidder
designates trade secrets or other proprietary data to be
confidential as set forth in subsection 3 of this section.  Material
so designated shall accompany the bid and shall be readily
separable from the bid in order to facilitate public inspection of
the non-confidential portion of the bid.  Make and model, and
model or catalogue numbers of the items offered, deliveries, and
terms of payment shall be publicly available at the time of bid
opening regardless of any designation to the contrary.  Bids
submitted through electronic means shall be received in such a
manner that the requirements of this section can be readily met.

3.  Confidential Data.  The Attorney General shall examine
the bids to determine the validity of any requests for
nondisclosure of trade secrets and other proprietary data
identified in writing.  If the parties do not agree as to the
disclosure of data, the Attorney General shall inform the bidders
in writing what portions of the bids will be disclosed.

B.  Protected Records.  The following are protected records
and will be redacted subject to the procedures described below.
From any public disclosure of records as allowed by the
Governmental Records Access and Management Act (GRAMA)
Title 63G, Chapter 2 of the Utah Code.  The protections below
apply to the various procurement records including records
submitted by offerors and their subcontractors or consultants at
any tier.

1.  Trade Secrets.  Trade Secrets, as defined in Utah Code
Ann. Section 13-24-2, will be protected and not be subject to
public disclosure if the procedures of subsection C of this Rule
are met.

2.  Certain commercial information or non-individual
financial information.  Commercial information or non-
individual financial information subject to the provisions of
Utah Code Ann. Section 63G-2-305(2) will be a protected
record and not be subject to public disclosure if the procedures
of subsection C of this Rule are met.

3.  Other Protected Records under GRAMA.  There will be
no public disclosure of other submitted records that are subject
to non-disclosure or being a protected record under a GRAMA
statute provided that the requirements of subsection C of this
Rule are met unless GRAMA requires such nondisclosure
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without any preconditions.
C.  Process for Requesting Non-Disclosure.  Any person

(firm) who believes that a record should be protected under
subsection B of this Rule shall include with their proposal or
submitted document:

1.  A written indication of which provisions of the
submittal(s) are claimed to be considered for business
confidentiality (including trade secret or other reason for non-
disclosure under GRAMA; and

2.  A concise statement of reasons supporting each claimed
provision of business confidentiality.

D.  Notification.  The person who complies with subsection
C of this Rule shall be notified by the governmental entity prior
to the public release of any information for which business
confidentiality has been asserted.

E.  Non-Disclosure and Dispute Process.  Except as
provided by court order, the governmental entity to whom the
request for a record is made under GRAMA, may not disclose
a record claimed to be protected under subsection B of this Rule
but which the governmental entity or State Records Committee
determines should be disclosed until the period in which to
bring an appeal expires or the end of the appeals process,
including judicial appeal.  This subsection E does not apply
where the claimant, after notice, has waived the claim by not
appealing or intervening before the records committee.  To the
extent provided by law, the parties to a dispute regarding the
release of a record may agree in writing to an alternative dispute
resolution process.

F.  Timing of Public Disclosure.  Any allowed public
disclosure of records submitted in the request for proposal
process will only be made after the selection of the successful
offeror(s) has been made public.

G.  Publicizing Awards.
1.  After the selection of the successful offeror(s), notice of

award shall be available in the purchasing agency's office and
may be available on the internet.

2.  The following shall be disclosed to the public after
notice of the selection of the successful offeror(s) and after
receipt of a GRAMA request and payment of any lawfully
enacted and applicable fees:

a.  The contract(s) entered into as a result of the selection
and the successful proposal(s), except for those portions that are
to be non-disclosed under R33-3-204;

b.  The unsuccessful proposals, except for those portions
that are to be non-disclosed under R33-3- 204;

c.  The rankings of the proposals;
d.  The names of the members of any selection committee

(reviewing authority);
e.  The final scores used by the selection committee to

make the selection, except that the names of the individual
scorers shall not be associated with their individual scores or
rankings; and

f.  The written justification statement supporting the
selection, except for those portions that are to be non-disclosed
under this Rule.

3.  After due consideration and public input, the following
has been determined by the Attorney General to impair
governmental procurement proceedings or give an unfair
advantage to any person proposing to enter into a contract or
agreement with the Attorney General, and will not be disclosed
by the Attorney General at any time to the public including
under any GRAMA request:

a.  The names of individual scorers in relation to their
individual scores or rankings;

b.  Non-public financial statements; and
c.  Past performance and reference information, which is

not provided by the offeror and which is obtained as a result of
the efforts of the Attorney General.  To the extent such past
performance or reference information is included in the written

justification statement, it is subject to public disclosure.

R105-1-11. Special Provisions regarding Contingency Fee
contracts for Outside Counsel.

A.  The Attorney General shall not enter into a contingency
fee contract for outside litigation or anticipated litigation
counsel services unless the following requirements are met
throughout the contract period and extensions thereof:

1.  The Attorney General shall retain complete oversight
and control over the course and conduct of the litigation or
anticipated litigation;

2.  The Attorney General shall appoint a member of the
Utah Attorney General's Office to personally oversee the
litigation;

3.  The Utah Attorney General shall retain veto power over
any decisions made by outside counsel;

4.  The Utah Attorney General shall be apprised, attend
and/or participate in all settlement conferences; and

5.  Decisions regarding settlement of the case shall be made
by the Utah Attorney General and not the outside counsel.

B.  This Rule R105-1-11 does not apply to the hiring of
outside bond counsel.

R105-1-12.  Transparency in Contingency Fee Contracts
with Outside Counsel.

A.  Except as otherwise provided by GRAMA, applicable
law, Rules of Professional Conduct or this Rule, a copy of the
executed contingency fee contract shall be made available for
public inspection in accordance with GRAMA.

B.  Any payment by the Attorney General under a
contingency fee contract shall be made available for public
inspection in accordance with GRAMA.

C.  Upon request of the President of the Utah Senate or
Speaker of the Utah House of Representatives, the Utah
Attorney General shall make available all contracts for hiring
outside counsel on a contingency fee basis in the preceding year
from the date of the request as well as any known names of the
parties to the legal matter, the amount of any recovery and the
amount of any contingency fee paid.  Notwithstanding this, the
Attorney General may withhold information that is confidential
under GRAMA, Rules of Professional Conduct or applicable
law unless the Attorney General determines that such release of
information to the President of the Utah Senate or Speaker of
the Utah House of Representatives can be adequately assured of
confidentiality through a confidential agreement or similar
document.

R105-1-13.  Contracts.
Those awarded a contract under this Rule shall be required

to enter into a written contract with the Attorney General.  The
written contract shall contain all material terms set forth in:

A.  The final procurement documents issued by the Utah
Attorney General;

B.  The provisions in documents submitted by the provider
to the extent such provisions are accepted by the Attorney
General;

C.  A termination for cause and a termination for
convenience clause; and

D.  Any terms required by law, whether by the
constitutions, statutes, or rules or regulations of the United
States or the State of Utah.

R105-1-14.  Retention and Non-availability of Files.
A.  All proposals submitted to the Attorney General under

this rule become the property of the State of Utah and the office
of the Attorney General.

B.  All information in all proposals shall be placed in a file
relating to the project for which the proposal was submitted.
Each file shall contain:
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1.  If applicable, a copy of all written determinations of the
Attorney General required by the Utah Procurement Code or this
Rule;

2.  A copy of the procurement documents and any written
documentation related to notification requirements; and

3.  All responses to procurements and modifications, in
writing, to any procurement if those modifications have been
negotiated by the Attorney General.

KEY:  Attorney General, litigation support, outside counsel,
expert witnesses
April 24, 2012 Art VII Sec 16

67-5
63G-6



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 5

R156.  Commerce, Occupational and Professional Licensing.
R156-47b.  Massage Therapy Practice Act Rule.
R156-47b-101.  Title.

This rule is known as the "Massage Therapy Practice Act
Rule."

R156-47b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

47b, as used in Title 58, Chapters 1 and 47b, or this rule:
(1)  "Accrediting agency" means an organization,

association or commission nationally recognized by the United
States Department of Education as a reliable authority in
assessing the quality of education or training provided by the
school or institution.

(2)  "Clinic" means performing the techniques and skills
learned as a student under the curriculum of a registered school
or an accredited school on the public, while in a supervised
student setting.

(3)  "Direct supervision" as used in Subsection 58-47b-
302(3)(e) means that the apprentice supervisor, acting within the
scope of the supervising licensee's license, is in the facility
where massage is being performed and directs the work of an
apprentice pursuant to this chapter under Subsection R156-1-
102a(4)(a) while the apprentice is engaged in performing
massage.

(4)  "Distance learning" means the acquisition of
knowledge and skills through information and instruction
encompassing all technologies and other forms of learning at a
distance, outside a school of massage meeting the standards in
Section R156-47b-302 including internet, audio/visual
recordings, mail or other correspondence.

(5)  "FSMTB" means the Federation of State Massage
Therapy Boards.

(6)  "Hands on instruction" means direct experience with
or application of the education or training in either a school of
massage therapy or apprenticeship.

(7)  "Lymphatic massage" means a method using light
pressure applied by the hands to the skin in specific maneuvers
to promote drainage of the lymphatic fluid from the tissue.

(8)  "Manipulation", as used in Subsection 58-47b-
102(6)(b), means contact with movement, involving touching
the clothed or unclothed body.

(9)  "Massage client services" means practicing the
techniques and skills learned as an apprentice on the public in
training under direct supervision.

(10)  "NCBTMB" means the National Certification Board
for Therapeutic Massage and Bodywork.

(11)  "Recognized school" means a school located in a state
other than Utah, whose students, upon graduation, are
recognized as having completed the educational requirements
for licensure in that jurisdiction.

(12)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 47b, is further defined, in accordance with
Subsection 58-1-203(1)(e) in Section R156-47b-502.

R156-47b-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 47b.

R156-47b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-47b-202.  Massage Therapy Education Peer
Committee.

(1)  There is created under Subsection 58-1-203(1)(f), the
Massage Therapy Education Peer Committee.

(a)  The Education Peer Committee shall:

(i)  advise the Utah Board of Massage Therapy regarding
massage therapy educational issues;

(ii)  recommend to the Board standards for massage school
curricula, apprenticeship curricula, and animal massage training;
and

(iii)  periodically review the current curriculum
requirements.

(b)  The composition of this committee shall be:
(i)  two individuals who are instructors in massage therapy;
(ii)  two individuals, one who represents a professional

massage therapy association, and one who represents the Utah
Committee of Bodywork Schools; and

(iii)  one individual from the Utah State Office of
Education.

R156-47b-302.  Qualifications for Licensure as a Massage
Therapist - Massage School Curriculum Standards.

In accordance with Subsection 58-47b-302(2)(e)(i)(A), an
applicant must graduate from a school of massage with a
curriculum, which at the time of graduation, meets the following
standards:

(1)  Curricula shall:
(a)  be registered with the Utah Department of Commerce,

Division of Consumer Protection; or
(b)  be registered with an accrediting agency recognized by

the United States Department of Education.
(2)  Curricula shall be a minimum of 600 hours and shall

include the following:
(a)  anatomy, physiology and kinesiology - 125 hours;
(b)  pathology - 40 hours;
(c)  massage theory, massage techniques including the five

basic Swedish massage strokes, and hands on instruction - 285
hours;

(d)  professional standards, ethics and business practices -
35 hours;

(e)  sanitation and universal precautions including CPR
and first aid - 15 hours;

(f)  clinic - 100 hours; and
(g)  other related massage subjects as approved by the

Division in collaboration with the Board.
(3)  In addition to the curriculum requirements of

Subsection R156-47b-302a(2), new curricula shall include the
major content areas, but are not required to meet the percentage
weights of the National Certification Examination for
Therapeutic Massage and Bodywork (NCBTMB) Content
Outline, published January 2010, and the National Certification
Examination for Therapeutic Massage (NCETM) Content
Outline, published January 2010 which are adopted and
incorporated by reference.

R156-47b-302a.  Qualifications for Licensure - Equivalent
Education and Training.

(1)  In accordance with Subsection 58-47b-302(2)(e)(i)(B),
an applicant who completes equivalent education and training
must provide documentation of:

(a)(i)  graduation from a licensed or recognized school
outside the state of Utah with a minimum of 500 hours;

(ii)  completion of the examination requirements; and
(iii)  practice as a licensed massage therapist for a

minimum of 2,000 hours; or
(b)(i)  foreign education and training approval by

NCBTMB as evidenced by current NCBTMB certification; and
(ii)  practice as a licensed massage therapist for a minimum

of 2,000 hours; or
(c)(i)  completion of an equivalent apprenticeship program

outside the state of Utah;
(ii)  completion of the examination requirements; and
(iii)  practice as a licensed massage therapist for a

minimum of 4,000 hours.
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(2)  Hours of supervised training while licensed as a
massage therapy apprentice trained in accordance with
Subsection R156-47b-302c(5) may not be used to satisfy any of
the required minimum of 600 hours of school instruction
specified in Section R156-47b-302(2).

(3)  Hours of instruction or training obtained while enrolled
in a school of massage having a curriculum meeting the
standards in accordance with Section R156-47b-302(2) may not
be used to satisfy the required minimum of 1,000 hours of
supervised apprenticeship training specified in Subsection
R156-47b-302c(5).

R156-47b-302b.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-47b-302(2)(f) and 58-
47b-302(3)(f), the examination requirements for licensure are
defined, clarified, or established as follows:

(1)  Applicants for licensure as a massage therapist shall:
(a)  pass the Utah Massage Law and Rule Examination; and
(b)  pass one of the following examinations:
(i)  the National Certification Examination for Therapeutic

Massage and Bodywork (NCETMB);
(ii)  the National Certification Examination for Therapeutic

Massage (NCETM);
(iii)  the National Examination for State Licensure (NESL);

or
(iv)  the Federation of State Massage Therapy Boards

(FSMTB) Massage and Bodywork Licensing Examination
(MBLEx).

(2)  Applicants for licensure as a massage therapist who
have completed a "Utah Massage Apprenticeship" shall pass the
FSMTB MBLEx.

(3)  Applicants for licensure as a massage apprentice shall
pass the Utah Massage Law and Rule Examination.

R156-47b-302c.  Apprenticeship Standards for a Supervisor.
In accordance with Subsection 58-47b-302(2)(e)(ii), an

apprentice supervisor shall:
(1)  not begin an apprenticeship program until:
(a)  the apprentice is licensed; and
(b)  the supervisor is approved by the Division;
(2)  not begin a new apprenticeship program until:
(a)  the apprentice being supervised passes the FSMTB

MBLEx and becomes licensed as a massage therapist, unless
otherwise approved by the Division in collaboration with the
Board; and

(b)  the supervisor complies with subsection (1);
(3)  if an apprentice being supervised fails the FSMTB

MBLEx three times:
(a)  together with the apprentice being supervised, meet

with the Board at the next appropriate Board meeting;
(b)  explain to the Board why the apprentice is not able to

pass the examination;
(c)  provide to the Board a plan of study in the appropriate

subject matter to assist the apprentice in passing the
examination; and

(d)  upon successful completion of the review as provided
in Subsection (3)(c), the apprentice shall again be eligible to
take the FSMTB MBLEx;

(4)  supervise not more than two apprentices at one time,
unless otherwise approved by the Division in collaboration with
the Board;

(5)  train the massage apprentice in the areas of:
(a)  anatomy, physiology and kinesiology - 125 hours;
(b)  pathology - 40 hours;
(c)  massage theory - 50 hours;
(d)  massage techniques including the five basic Swedish

massage strokes - 120 hours;
(e)  massage client service - 300 hours;

(f)  hands on instruction - 310 hours;
(g)  professional standards, ethics and business practices -

40 hours; and
(h)  sanitation and universal precautions including CPR

and first aid - 15 hours;
(6)  submit a curriculum content outline with the apprentice

application, including a list of the resource materials to be used;
(7)  display a conspicuous sign near the work station of the

apprentice stating "Apprentice in Training";
(8)  keep a daily record which shall include:
(a)  the number of hours of instruction and training

completed;
(b)  the number of hours of client services performed; and
(c)  the number of hours of training completed;
(9)  make available to the Division upon request, the

apprentice's training records;
(10)  verify the completion of the apprenticeship program

on forms available from the Division;
(11)  notify the Division within ten working days if the

apprenticeship program is terminated;
(12)  must not have been disciplined for any unprofessional

or unlawful conduct within five years of the start of any
apprenticeship program; and

(13)  ensure that the massage client services required in
Subsection (5)(d) only be performed on the public; all other
hands on instruction or practice must be performed by the
apprentice on an apprentice or supervisor.

R156-47b-302d.  Good Moral Character - Disqualifying
Convictions.

(1)  When reviewing an application to determine the good
moral character of an applicant as set forth in Subsection 58-
47b-302(2)(c) and whether the applicant has been involved in
unprofessional conduct as set forth in Subsections 58-1-
501(2)(c), the Division and the Board shall consider the
applicant's criminal record as follows:

(a)  a criminal conviction for a sex offense as defined in
Title 76, Chapter 5, Part 4 and Chapter 5a, and Title 76, Chapter
10, Parts 12 and 13, may disqualify an applicant from becoming
licensed; or

(b)  a criminal conviction for the following crimes may
disqualify an applicant for becoming licensed:

(i)  crimes against a person as defined in Title 76, Chapter
5, Parts 1, 2 and 3;

(ii)  crimes against property as defined in Title 76, Chapter
6, Parts 1 through 6;

(iii)  any offense involving controlled dangerous
substances; or

(iv)  conspiracy to commit or any attempt to commit any of
the above offenses.

(2)  An applicant who has a criminal conviction for a
felony crime of violence may be considered ineligible for
licensure for a period of seven years from the termination of
parole, probation, judicial proceeding or date of incident,
whichever is later.

(3)  An applicant who has a criminal conviction for a
felony involving a controlled substance may be considered
ineligible for licensure for a period of five years from the
termination of parole, probation, judicial proceeding or date of
incident, whichever is later.

(4)  An applicant who has a criminal conviction for any
misdemeanor crime of violence or the use of a controlled
substance may be considered ineligible for licensure for a period
of three years from the termination of parole, probation, judicial
proceeding or date of incident, whichever is later.

(5)  Each application for licensure or renewal of licensure
shall be considered in accordance with the requirements of
Section R156-1-302.



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 7

R156-47b-302e.  Standards for an Apprentice.
In accordance with Subsection 58-47b-302(2)(e)(ii), an

apprentice shall:
(1)  not begin an apprenticeship program until:
(a)  the apprentice is licensed; and
(b)  the supervisor is approved by the Division;
(2)  obtain training from an approved apprentice supervisor

in the areas of:
(a)  anatomy, physiology and kinesiology - 125 hours;
(b)  pathology - 40 hours;
(c)  massage theory - 50 hours;
(d)  massage techniques including the five basic Swedish

massage strokes - 120 hours;
(e)  massage client service - 300 hours;
(f)  hands on instruction - 310 hours;
(g)  professional standards, ethics and business practices -

40 hours; and
(h)  sanitation and universal precautions including CPR

and first aid - 15 hours;
(3)  follow the approved curriculum content outline:
(a)  submitted with the apprentice application including the

list of the resource materials to be used; or
(b)  previously submitted by the approved supervisor

meeting current requirements including the list of the resource
materials to be used;

(4)  display a conspicuous sign near the work station of the
apprentice stating "Apprentice in Training";

(5)  keep a daily record which shall include:
(a)  the number of hours of instruction and training

completed;
(b)  the number of hours of client services performed; and
(c)  the number of hours of training completed;
(6)  make available to the Division, upon request, the

training records;
(7)  verify the completion of the apprenticeship program on

forms available from the Division;
(8)  notify the Division within ten working days if the

apprenticeship program is terminated; and
(9)  perform the massage client services required in

Subsection (2)(d) only on the public under direct supervision;
all other hands on instruction or practice must be performed by
the apprentice on an apprentice or supervisor.

R156-47b-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1)(a), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 47b is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Sections R156-1-308c through R156-1-308e.

R156-47b-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  engaging in any lewd, indecent, obscene or unlawful

behavior while acting as a massage therapist;
(2)  as an apprentice supervisor, failing to provide direct

supervision to a massage apprentice;
(3)  practicing as a massage apprentice without direct

supervision in accordance with Subsection 58-47b-102(4);
(4)  as an apprentice supervisor, failing to provide and

document adequate instruction or training as applicable;
(5)  as an apprentice supervisor, advising, directing or

instructing an apprentice in any instruction or behavior that is
inconsistent, contrary or contradictory to established
professional or ethical standards of the profession;

(6)  failing to notify a client of any health condition the
licensee may have that could present a hazard to the client;

(7)  failure to use appropriate draping procedures to protect
the client's personal privacy; and

(8)  failing to conform to the generally accepted and
recognized standards and ethics of the profession including
those established in the Utah Chapter of the American Massage
Therapy Association "Utah Code of Ethics and Standards of
Practice", September 17, 2005 edition, which is hereby
incorporated by reference.

R156-47b-503.  Administrative Penalties - Unlawful
Conduct.

In accordance with Subsection 58-1-501(1)(a) and (c),
unless otherwise ordered by the presiding officer, the fine
schedule in Section R156-1-502 shall apply to citations issued
under Title 58, Chapter 47b.

R156-47b-601.  Standards for Animal Massage Training.
In accordance with Subsection 58-28-307(12)(c), a

massage therapist practicing animal massage shall have received
60 hours of training in the following areas:

(1)  quadruped anatomy;
(2)  the theory of quadruped massage; and
(3)  supervised quadruped massage experience.

KEY:  licensing, massage therapy, massage therapist,
massage apprentice
January 26, 2012 58-1-106(1)(a)
Notice of Continuation May 1, 2012 58-1-202(1)(a)

58-47b-101
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R251.  Corrections, Administration.
R251-106.  Media Relations.
R251-106-1.  Authority and Purpose.

(1)  This rule is authorized under Sections 63G-3-201, 64-
13-10, 63G-2-201(12), 63G-2-204, and 77-19-11, of the Utah
Code.

(2)  The purpose of this rule is to define the UDC's policy
under which persons representing the news media shall be
allowed access to correctional institutions, inmates and other
supervised offenders.  It is also intended to define UDC actions
when a need exists for the safeguarding of information.

R251-106-2.  Definitions.
(1)  "News magazines" means magazines having a general

circulation being distributed or sold to the general public by
news stands, by mail circulation, or both.

(2)  "News media" means collectively those involved with
news gathering for newspapers, news magazines, radio, wire
services, television or other news services.

(3)  "News media members" means persons over the age of
eighteen who are primarily employed in the business of
gathering or reporting news for newspapers, news magazines,
national or international news services, or radio or television
stations licensed by the Federal Communications Commission
or other recognized news services.

(4)  "Newspaper" means, for the purposes of this rule, the
publication being circulated among the general public, and
containing items of general interest to the public such as
political, commercial, religious or social affairs.

(5)  "Press" means the print media; also see "news media",
generally.

(6)  "UDC" means the Utah Department of Corrections;
(7)  "UDC-issued media identification" means

identification issued by the UDC to members of the news media
to ensure a consistent, controlled, dependable means of
recognition.

R251-106-3.  Standards and Procedures.
(1)  It is the policy of the UDC to permit press access to

facilities, inmates, supervised offenders and information.
Access shall be:

(a)  consistent with the requirements of the constitutions
and laws of the United States and State of Utah;

(b)  at a level no more restrictive than that allowed the
general public.

(2)  Access by news media members shall be restricted:
(a)  when the UDC finds it necessary to further its

legitimate governmental interests, or to maintain safety, security,
order, discipline and program goals;

(b)  to conform with statutory and constitutional privacy
requirements as interpreted by binding case precedent;

(c)  when information or access would be contrary to state
interests on matters under litigation; or

(d)  to safeguard the privacy interests of those under the
supervision of the UDC.

(3)  The UDC shall make all reasonable efforts to see that
the public is kept informed concerning its operations by:

(a)  participating and cooperating with the news media to
communicate the UDC's mission, goals, policy, procedures,
operation, and activities;

(b)  providing information in a timely manner, while
avoiding disruption or compromise of the UDC's legitimate
interests; and

(c)  releasing information in accordance with the policy,
procedures and requirements of law to provide the public with
knowledge about:

(i)  UDC philosophy, operations and activities; and
(ii)  significant issues and problems facing the UDC.
(4)  Inmates shall not be denied the opportunity to

communicate with the news media.  However, the UDC reserves
the right to regulate the manner in which the communication
may occur, including:

(a)  defining the channels of communication and the
circumstances of their use; and

(b)  temporarily suspending communication during exigent
circumstances including:

(i)  riots;
(ii)  hostage situations;
(iii)  fires or other disasters;
(iv)  other inmate disorders; or
(v)  emergency lock-down conditions.
(5)  Because the UDC faces special management problems

with the prison's operation from face-to-face interviews between
inmates and the news media:

(a)  news media members' requests for face-to-face
interviews shall be reviewed on a case-by-case basis by
considering the mental competence of the inmate, pending
appeals, safety, security, and management issues of the
institution;

(b)  requests for face-to-face interviews shall be submitted
to the Public Information Officer; and

(c)  interviews which the UDC determines will jeopardize
its legitimate interests, or those of a prison facility, shall not be
approved.

(6)  Access to executions by the news media shall be
consistent with the requirements of Section 77-19-11, of the
Utah Code.

(7)  News media members shall obtain UDC-issued media
identification or shall receive special permission for access to
prison property or other UDC Facilities.  Special permission
may be granted only by the Public Information Officer or
Executive Director.

(8)  No equipment shall be taken inside the facility unless
specifically approved by the Public Information Officer, Deputy
Director, or Executive Director.  Filming or other recording
visits are separate issues and involve individual consideration
and decisions.

(9)  Ground rules for each opportunity for facility access,
filming or recording shall be determined prior to entry.

(10)  Access may be terminated at any time without
warning, if:

(a)  the conditions, ground rules, or other regulations are
violated by news media members involved in the access
opportunity;

(b)  an inmate disorder or other disruption develops;
(c)  staff members detect problems created by the media

visit which threaten security, safety or order in the facility; or
(d)  other reasons related to the legitimate interests of the

UDC are present.
(11)  Deliberate violation of regulations or other serious

misconduct during a facility visit:
(a)  shall result in the temporary loss of UDC-issued media

identification; and
(b)  may result in the permanent loss of UDC-issued media

identification.

KEY:  corrections, press, media, prisons
April 9, 2012 63G-2-102

63G-3-201
64-13-10
64-13-17
77-19-11
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R251.  Corrections, Administration.
R251-107.  Executions.
R251-107-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63G-3-201, 64-13-
10, 77-19-10, and 77-19-11, of the Utah Code, in which the
Department shall adopt and enforce rules governing procedures
for the execution of judgments of death and attendance of
persons at the execution.

(2)  The purpose of this rule is to address public safety and
security within prison facilities prior to, during and immediately
following an execution.

R251-107-2.  Definitions.
(1)  "Department" means Utah Department of Corrections.
(2)  "DIO" means Division of Institutional Operations.
(3)  "news media" includes persons engaged in news

gathering for newspapers, news magazines, radio, television,
online news sources, excluding personal blogs, or other news
services.

(4)  "news media members" means persons over the age of
eighteen who are primarily employed in the business of
gathering or reporting news for newspapers, news magazines,
national or international news services, radio or television
stations licensed by the Federal Communications Commission
or other recognized news services, such as online media.

(5)  "newspaper" means a publication that circulates among
the general public, and contains information of general interest
to the public regarding political, commercial, religious or social
affairs.

(6)  "press" means the print media, news media, or both.
(7)  "USP" means Utah State Prison.

R251-107-3.  Crowd Control.
(1)  Persons arriving at or driving past the USP shall be

routed and controlled in a manner which does not compromise
or inhibit:

(a)  security;
(b)  official escort or movement;
(c)  the functions necessary to carry out the execution; or
(d)  safety.
(2)  Persons controlled/handled through this process shall

be handled in a manner with no more restriction than is
necessary to carry out the legitimate interests of the Department.

(3)  Procedures for crowd control shall be consistent with
federal, state and local laws.

(4)  Only persons specifically authorized shall be permitted
on USP property, except those persons congregating at a
designated demonstration/public area.

(5)  Persons entering USP property without authorization
shall be ordered to leave and may be arrested if:

(a)  the trespass was intentional;
(b)  the individual failed to immediately leave the USP

property following a warning;
(c)  the trespass jeopardized safety or security (or)

interfered with the lawful business of the Department or its staff
or agents; or

(d)  it involves entry onto areas clearly posted with signs
prohibiting access or trespass.

R251-107-4.  Location and Procedures.
(1)  The executive director of the Department of

Corrections or his designee shall ensure that the method of
judgment of death specified in the warrant is carried out at a
secure correctional facility operated by the department and at an
hour determined by the department on the date specified in the
warrant.

(2)  When the judgment of death is to be carried out by
lethal intravenous injection, the executive director of the
department or his designee shall select two or more persons

trained in accordance with accepted medical practices to
administer intravenous injections, who shall each administer a
continuous intravenous injection, one of which shall be of a
lethal quantity of sodium thiopental or other equally or more
effective substance to cause death.

(3)  If the judgment of death is to be carried out by firing
squad under Subsection 77-18-5.5(3) or (4), of the Utah Code,
the executive director or his designee shall select a five-person
firing squad of peace officers.

(4)  Death shall be certified by a physician.

R251-107-5.  Demonstration and Public Access.
(1)  The Executive Director may permit limited access to

a designated portion of state property on Minuteman Drive at or
near the Fred House Academy for the public to gather
demonstrate during an execution event.

(2)  No person may violate the intent of clearly marked
signs, fences, doors or other indicant relative to prohibitions
against entering any prison property or facility for which
permission to enter may not be marked.

(3)  The Department neither recognizes, nor is bound by,
the policies, allowances or arrangements which may have
occurred at prior executions, events or on prior occasions, and
by this rule any arrangement provided for public access at
previous executions or demonstrations is invalidated.

(4)  The Executive Director or Warden may at any time
withdraw permission without notice in the event of riot,
disturbance, or other factors that in the opinion of the
Warden/designee or Executive Director/designee jeopardizes the
security, peace, order or any function of the prison.

R251-107-6.  Witnesses.
(1)  The Department will implement the standards and

procedures for inmate witnesses outlined in Section 77-19-11,
of the Utah Code.

(2)  As a condition to attending the execution, each
designated witness shall be required by the Department to sign
an agreement setting forth their willingness to conduct
themselves while on prison property in a manner consistent with
the legitimate penelogical, security and safety concerns as
delineated by the Department.

(3)  Witnesses shall be searched prior to being allowed to
witness the execution.

R251-107-7.  News Media.
(1)  The Department shall permit press access to the

execution and information concerning the execution consistent
with the requirements of the constitutions and laws of the
United States and State of Utah.

(2)  The Department and the Utah Code recognize the need
for the public to be informed concerning executions.

(a)  The Department will participate and cooperate with the
news media to inform the public concerning the execution; and

(b)  information should be provided in a timely manner.
(3)  The Executive Director shall be responsible for

selecting the members of the news media who will be permitted
to witness the execution.

(a)  After the court sets a date for the execution of the death
penalty, news directors or editors desirous to have a staff
member witness the execution may submit, in writing, such
request for no more than one news media staff member.The
request shall be addressed to the Executive Director and
received at least 30 days prior to the execution.

(b)  When administrative convenience or fairness to the
news media dictates, the Department, in its discretion, may
extend the request deadline.

(c)  Requests for consideration may be granted by the
Executive Director provided they contain the following:

(i)  a statement setting forth facts showing that the
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requesting individual falls within the definition of member of
the "press" and "news media" as set forth in this rule;

(ii)  an agreement to act as a pool representative for other
news gathering agencies desiring information on the execution;
and

(iii)  an agreement that the media member will abide by all
of the conditions, rules and regulations while in attendance at
the execution.

(d)  Upon receipt of a news director's or editor's request for
permission for news media witnesses to attend the execution, the
Executive Director may take the steps necessary to verify the
statements made in the request.  After verifying the information
in the request, selection of witnesses shall be made by the
Executive Director.

(e)  As a condition to attending the execution, each
designated media witness shall be required by the department to
execute an agreement setting forth their willingness to conduct
themselves while on prison property in a manner consistent with
the legitimate penological, security and safety concerns as
delineated by the department.

(f)  Media witnesses shall be searched prior to being
allowed to witness the execution.

(g)  The Department shall arrange for pre-execution
briefings, distribution of media briefing packages, briefings
throughout the execution event, and post-execution briefings by
the news media who witnessed the execution.

(4)  Persons representing the news media witnessing the
execution shall be required to sign a statement or release
absolving the institution or any of its staff from any legal
recourse resulting from the exercise of search requirements or
other provisions of the witness agreement.

(5)  News media representatives shall, after being returned
from the execution to the staging area, act as pool
representatives for other media representatives covering the
event.

(a)  The pool representatives shall meet at the designated
media center and provide an account of the execution and shall
freely answer all questions put to them by other media members
and shall not be permitted to report their coverage of the
execution back to their respective news organizations until after
the non-attending media members have had the benefit of the
pool representatives' account of the execution.

(b)  News media members attending the post-execution
briefing shall agree to remain in the briefing room and not leave
nor communicate with persons outside the briefing room until
the briefing is over.

(c)  The briefing shall end when the attending news media
members are through asking questions or after 60 minutes,
whichever comes first.

(d)  Any film/videotape obtained by a pool photographer
shall not be used in any news or other broadcast until made
available to all agencies participating in the pool.  All agencies
receiving the film/videotape will be permitted to use them in
news coverage and to retain the film/videotape for file footage.

(6)  The Department may alter these processes to impose
additional conditions, restrictions and limitations on media
coverage of the execution when requirements become necessary
for the preservation of prison security, personal safety or other
legitimate interests which may be in jeopardy.

(7)  If extraordinary circumstances develop, additional
conditions and restrictions shall be no more restrictive than
required to meet the exigent circumstances.

R251-107-8.  Authority of Executive Director.
The Executive Director/designee shall be authorized to

make changes in policies and procedures that are necessary to
ensure the interest of security, safety, and professionalism is
maintained during the planning, training, and administering of
the execution order.

KEY:  corrections, executions, prisons
April 9, 2012 77-19-10

77-19-11
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R251.  Corrections, Administration.
R251-108.  Adjudicative Proceedings.
R251-108-1.  Purpose and Authority.

(1)  The purpose of this rule is to establish a procedure by
which informal adjudicative proceedings shall be conducted as
a result of a notice of agency action, or a request by a person for
agency action regarding Department rules, orders, policies or
procedures.  This rule shall not apply to internal personnel
actions conducted within the Department.

(2)  This rule is authorized by Sections 63G-3-201, 63G-4-
202, 63G-4-203, and 64-13-10, of the Utah Code.

R251-108-2.  Definitions.
(1)  "Adjudicative proceeding" means a departmental action

or proceeding.
(2)  "Department" means Department of Corrections.
(3)  "Hearing" means an adjudicative proceeding which

may include not only a face-to-face meeting, but also a
proceeding/meeting conducted by telephone, television or other
electronic means.

(4)  "Person" means an individual, group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivision or its units, public or private
organization or entity of any character, or another agency.

(5)  "Personnel actions" means any administrative hearings,
grievance proceedings and dispositions, staff disciplinary
process, promotions, demotions, transfers, or terminations
within the department.

(6)  "Presiding officer" means an agency head, or an
individual or body of individuals designated by the agency head,
by the agency's rules, or by statute to conduct an adjudicative
proceeding; if fairness to the parties is not compromised, an
agency may substitute one presiding officer for another during
any proceeding.

(7)  "Petition" means a request for the department to
determine the legality of agency action or the applicability of
policies, procedures, rules, or regulations relating to agency
actions associated with the governing of persons or entities
outside the Department.

R251-108-3.  Policy.
It is the policy of the Department that:
(1)  all adjudicative proceedings not exempted under the

provisions of Section 63G-4-202, of the Utah Code, shall be
informal;

(2)  upon receipt of a petition, the Department shall
conduct an informal hearing regarding its actions or the
applicability of Department policies, rules, orders or procedures
that relate to particular actions;

(3)  the Department shall provide forms and instructions for
persons or entities who request a hearing;

(4)  hearings shall be held in accordance with procedures
outlined in Section 63G-4-203, of the Utah Code;

(5)  the provisions of this rule do not affect any legal
remedies otherwise available to a person or an entity to:

(a)  compel the Department to take action; or
(b)  challenge a rule of the Department;
(6)  the provisions of this rule do not preclude the

Department, or the presiding officer, prior to or during an
adjudicative proceeding, from requesting or ordering
conferences with parties and interested persons to:

(a)  encourage settlement;
(b)  clarify the issues;
(c)  simplify the evidence;
(d)  expedite the proceedings; or
(e)  grant summary judgment or a timely motion to dismiss;
(7)  a presiding officer may lengthen or shorten any time

period prescribed in this rule, with the exception of those time
periods established in Title 63G, Chapter 4, of the Utah Code,

applicable to this rule;
(8)  the Executive Director/designee shall appoint a

presiding officer to consider a petition within five working days
after its receipt;

(9)  the presiding officer shall conduct a hearing regarding
allegations contained in the petition within 30 working days
after notification by the Executive Director;

(10)  the presiding officer shall issue a ruling subject to the
final approval of the Executive Director within 15 working days
following the hearing and forward a copy of same by certified
mail to the petitioner;

(11)  the petition and a copy of the ruling shall be retained
in the Department's records for a minimum of two years;

(12)  the ruling issued by the presiding officer terminates
the informal adjudicative proceeding process; and

(13)  appeals shall be submitted to a court of competent
jurisdiction as outlined in Sections 63G-4-401 and 402.

KEY:  corrections, administrative procedures
April 9, 2012 63G-3-201

63G-4-202
63G-4-203
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R251.  Corrections, Administration.
R251-305.  Visiting at Community Correctional Centers.
R251-305-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63G-3-201, 64-13-
10, and 64-13-17, of the Utah Code.

(2)  The purpose of this rule is to provide the Department's
rules governing visitation at Community Correctional Centers.

R251-305-2.  Definitions.
(1)  "Center" means a community corrections halfway

house facility designed to facilitate an offender's readjustment
to private life.

(2)  "Confiscate" means to take possession or immediately
seize.

(3)  "Contraband" means any material, substance or other
item not approved by the Department to be in the possession of
residents.

(4)  "Evidence" means any item which may be used in
prosecution of a violation of Department policy or procedure,
federal, state or local law.

(5)  "Illegal contraband" means any material, substance or
other item the possession of which violates criminal statutes.

(6)  "Legal representatives" means court personnel,
attorneys-at-law and their assistants such as paralegals and
investigators.

(7)  "Offender" means a probationer, parolee or inmate
housed in a Community Correctional Center.

(8)  "Premises" means Center's building and land, including
residents' property, rooms, persons and vehicles.

(9)  "Religious representative" means a priest, bishop,
rabbi, religious practitioner or similar functionary of a church or
legally recognized denomination or organization.

(10)  "Sponsor" means an individual who is approved by
Center staff members to accompany an offender while on leave
time away from the Center.

(11)  "Visit" means a period of time during which an
offender has the opportunity to interact with family and friends
on Community Correctional Center premises.

R251-305-3.  Policy.
It is the policy of the Department that:
(1)  Community Correctional Centers shall schedule days

and times for visiting;
(2)  visits at other than established visiting hours may be

approved by the Center Director/designee;
(3)  Community Correctional Centers shall have designated

visiting areas;
(4)  visitors shall not be allowed in unauthorized areas;
(5)  offenders' visitors, except for non-emancipated minors,

shall be approved sponsors;
(6)  non-emancipated minors shall be accompanied by a

parent or guardian;
(7)  sponsor applicants may be subject to special conditions

(i.e., visiting only, leave time only, etc.);
(8)  offenders shall be advised of visiting rules during

orientation;
(9)  visitors will be advised of visiting rules during the

sponsor application process;
(10)  visiting may be prohibited for offenders in security

cells and as part of restrictions ordered by the Offender
Discipline Hearing Officer;

(11)  visitors shall be required to sign a visitor log when
entering and leaving the Center;

(12)  visitors may be required to present picture
identification prior to visiting;

(13)  visitors shall be modestly dressed to be permitted to
visit (i.e., no bare midriffs or see-through blouses or shirts, no
shorts, tube tops, halters, extremely tight or revealing clothing,
no dresses or skirts more than three inches above the knees, or

sexually revealing attire; children under the age of twelve may
wear shorts and sleeveless shirts);

(14)  sexual contact between visitors and offenders (i.e.,
petting, prolonged kissing or bodily contact) is prohibited;

(15)  visitors shall not bring animals or pets into the Center
with the exception of dogs trained to aid individuals with
disabilities;

(16)  visitors shall visit with only one offender at a time
unless approved by Center staff;

(17)  offenders and visitors shall not exhibit abusive,
disruptive or other inappropriate behavior;

(18)  offenders and visitors shall not use loud or offensive
language;

(19)  visitors suspected to be under the influence of alcohol
or drugs shall be denied visiting and advised by staff to arrange
alternate transportation if they are operating a vehicle;

(20)  if an intoxicated visitor refuses to seek alternate
transportation or becomes belligerent, staff shall attempt to
detain the individual and contact the local law enforcement for
assistance;

(21)  visitors shall be responsible for their property and the
Department shall not be liable for any loss or damage to visitors'
property;

(22)  visitors may be subject to search of their person or
property for reasonable cause;

(23)  visitors attempting to bring contraband on Center
premises may have visiting privileges restricted, suspended or
revoked;

(24)  Center staff may restrict, deny or cancel visiting
privileges for the safety, security and orderly operation of the
Center or program requirements;

(25)  offenders may be prohibited contact with individuals
as determined by the court, Board of Pardons and Parole, or
Center program requirements; and

(26)  an appeal process shall be available to challenge
denial or restriction of visiting privileges.

KEY:  corrections, visitation
July 8, 2002 64-13-17
Notice of Continuation April 6, 2012
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R251.  Corrections, Administration.
R251-306.  Sponsors in Community Correctional Centers.
R251-306-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63G-3-201, 64-13-
10, and 64-13-17, of the Utah Code.

(2)  The purpose of this rule is to provide the Department's
policy for sponsors accompanying offenders of Community
Correctional Centers into the community and to explain the
process of applying to be a sponsor.

R251-306-2.  Definitions.
(1)  "Applicant" means an individual requesting to be a

sponsor of an offender.
(2)  "BCI" means Bureau of Criminal Identification,

Department of Public Safety.
(3)  "Center" means a community corrections halfway

house facility designed to facilitate an offender's readjustment
to private life.

(4)  "Immediate family" means spouse, children,
stepchildren, mother, father, brother, sister, mother-in-law,
father-in-law, step-mother, step-father, step-brother, step-sister,
grandmother, and grandfather.

(5)  "Leave time" means time granted away from the Center
for family, recreational, religious or other approved activities.

(6)  "Offender" means a probationer, parolee or inmate
housed in a Community Correctional Center.

(7)  "Positive identification" means a document or
documents containing a photograph and date of birth, including
driver's license, federal identification card or passport; does not
include credit cards, social security card, or similar document.

(8)  "Sponsor" means an individual who is approved by
Center staff members to accompany an offender while on leave
time away from the Center.

R251-306-3.  Policy.
It is the policy of the Department that offenders assigned to

Centers should be afforded the opportunity to develop or
strengthen community support systems and family relationships
through the use of sponsors.

R251-306-4.  Sponsor Qualifications.
(1)  Applicants, except spouses, shall be at least 18 years of

age;
(2)  applicants shall not be approved as sponsors of

offenders of the opposite sex without the signed consent of the
offender's or the applicant's spouse, or both; this prohibition
does not include members of the immediate family;

(3)  applicants with a criminal record shall be considered
on a case-by-case basis; factors to be considered include:

(a)  nature of offenses;
(b)  probation or parole officer's comments;
(c)  relationship to the resident;
(d)  criminal history; and
(e)  current involvement in criminal activity;
(4)  applicants on probation or parole are required to obtain

written permission from their supervising agents; Center staff
shall make a notation on the application verifying approval from
the supervising agent; and applicants on probation or parole are
required to obtain final approval from the Center
director/designee; and

(5)  a married applicant requesting to sponsor an offender
of the opposite sex shall have the signed consent of the
applicant's spouse; exceptions are immediate family members.

R251-306-5.  Application Procedure.
(1)  Persons wishing to sponsor residents shall complete an

Application to Sponsor form;
(2)  Application to Sponsor forms can be obtained from the

Correctional Center at which the resident is housed;

(3)  a divorced applicant requesting to sponsor an offender
of the opposite sex shall provide a copy of final divorce decree;
exceptions are the offender's immediate family members;

(4)  a records and current warrants check shall be made on
each applicant;

(5)  applicants shall make a separate application for each
offender they request to sponsor;

(6)  a sponsor shall not be permitted to sign out and
accompany more than one offender at a time except as approved
by the Center Director/designee;

(7)  applicants shall be required to sign the sponsor
application certifying that they have been advised of the rules
pertaining to sponsorship of offenders and shall agree to abide
by them; the offender shall be returned to the Center on or
before the date and time indicated on the Application for Leave
form;

(8)  applications with inaccurate, incomplete or illegibly
written information shall be subject to delay until additional
information or clarification is obtained;

(9)  applicants providing false information shall be denied
as sponsors;

(10)  Center staff members may approve, restrict or deny
applicant and sponsor privileges due to safety, security, control
and orderly operation of the Center, program requirements or
the best interests of the Department; and

(11)  each sponsor shall sign an Application for Leave form
before leaving the Center.

R251-306-6.  Sponsor Duties and Consequences For
Violations.

(1) Sponsors shall be liable for their own actions but shall
not be liable for actions of offenders unless the sponsor
participated in or encouraged illegal activity;

(2)  sponsors shall receive orientation regarding Center
rules prior to being allowed to sign out an offender for the first
time;

(3)  sponsors and residents shall adhere to the rules related
to sponsoring offenders; a copy of the rules shall be made
available upon request; and

(4)  sponsors shall remove or secure firearms or other
dangerous weapons within their control where and when an
offender is visiting and shall have no alcohol in their possession
during the time an offender is visiting.

R251-306-7.  Other Rules.
Offenders shall not be approved for overnight visits with

a married sponsor of the opposite sex; this prohibition does not
include members of the immediate family.

KEY:  community-based corrections, halfway houses,
sponsors, corrections
October 12, 2011 63G-3-201
Notice of Continuation April 6, 2012 64-13-10

64-13-17
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R251.  Corrections, Administration.
R251-703.  Vehicle Direction Station.
R251-703-1.  Authority and Purpose.

(1)  This rule is authorized under Sections 63G-3-201, 64-
13-14 and 64-13-10, of the Utah Code.

(2)  The purpose of this rule is to define the Department's
policy, procedure and requirements for the operation of the
Vehicle Direction Stations located at the South Point and
Central Utah Correctional facilities.

R251-703-2.  Definitions.
(1)  "Central Utah Correctional Facility" or "CUCF" means

the institutional housing unit located in Gunnison.
(2)  "Civilian" means vendor, deliveryman, construction

worker, family members, friend, or other person not acting on
behalf of UDC or an allied agency in an official capacity who
needs access to prison property.

(3)  "Department" means Department of Corrections.
(4)  "DIO" means Division of Institutional Operations.
(5)  "ID" means identification issued by an authorized

government agency.
(6)  "South Point" means the Uinta, Wasatch and Oquirrh

facilities at the Utah State Prison.
(7)  "VDS" means Vehicle Direction Station.
(8)  "Visitor" means any person accessing prison property

other than a Utah Department of Corrections employee, an
inmate, or offender.

R251-703-3.  Policy.
It is the policy of the Department that:
(1)  the Department shall maintain a Vehicle Direction

Station at the main entrance of South Point, and Central Utah
Correctional Facility to control access of vehicles and persons
entering or leaving institutional property;

(2)  the Vehicle Direction Station (VDS) shall be staffed by
an armed member of the Security Unit.  The VDS shall be
staffed from 0600 to 2200 hours daily;

(3)  drivers using the entrance road to the VDS shall
observe state traffic laws, keep the road free from equipment or
vehicles that would obstruct visibility or impede the free flow of
traffic, and follow directives of VDS staff charged with
maintaining entry facilities;

(4)  drivers and pedestrians using the entrance road shall
heed directions of VDS staff, to ensure the safety of vehicular
and pedestrian traffic;

(5)  visitors to the prison shall be responsible to read and
follow signs posted on the entrance road to the VDS prohibiting
contraband from being introduced onto prison property;

(6)  since the VDS is the initial control point for controlling
contraband from being brought onto prison property, visitors
may be subjected to search and seizure procedures as provided
by law;

(7)  the VDS shall be the control point for limiting entry to
institutional facilities to persons whose presence is necessary to
the institution and to authorized visitors of inmates;

(8)  to prevent escape of inmates, a vehicle exiting South
Point or CUCF shall be subject to a search.  Persons in exiting
vehicles shall be required to provide identification and
verification of clearance;

(9)  civilians 16 years of age and older, in a vehicle or on
foot, shall be required to have picture ID in their possession and
to submit it for inspection, before being allowed through the
VDS. If they do not have a valid ID:

(a)  access to the prison through the VDS shall not be
allowed;

(b)  they shall not be allowed to wait or park on the
entrance road to any institutional facility or on any roads
adjacent to an institutional facility; but

(c)  they may be allowed to wait in a designated parking

area adjacent to the VDS;
(10)  civilians under 16 years of age shall not be permitted

access unless accompanied by an approved adult;
(11)  civilians found in the possession of weapons or

contraband at the VDS under circumstances which do not
constitute a violation of law shall be required to leave prison
property;

(12)  peace officers from allied agencies shall either secure
their firearms at the VDS, another approved location, or lock
their weapons in their vehicle trunk if the vehicle will not
penetrate the secure perimeter;

(13)  persons who have a valid outstanding warrant may be
arrested and either cited or transported, depending on the needs
of the UDC and the agency holding the warrant;

(14)  persons who have a valid outstanding warrant, if not
arrested, may be denied entry to prison property until the
warrant has been adjudicated; and

(15)  visitors shall comply with all directives of VDS
officers.

KEY:  prisons, corrections
April 9, 2012 64-13-14
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R251.  Corrections, Administration.
R251-704.  North Gate.
R251-704-1.  Authority and Purpose.

A.  This rule is authorized by Sections 63G-3-201, 64-13-
10, and 64-13-14, of the Utah Code, which allows the
Department to adopt standards and rules in accordance with its
responsibilities.

B.  The purpose of this chapter is to provide the
Department's policy, procedures and requirements for the North
Gate of the South Point Complex of the Prison.

R251-704-2.  Definitions.
1.  "ID" means identification.
2.  "SSD" means Special Services Dormitory.

R251-704-3.  Standards and Procedures.
It is the policy of the Department that:
A.  access through the North Gate shall be restricted to

authorized persons at authorized times to control contraband,
prevent the escape of inmates and to otherwise further the
legitimate security interests of the USP;

B.  regulations shall be enacted to control access through
the North Gate, particularly as that access involves persons who
are not members of the USP staff;

C.  vehicles accessing the North Gate shall be thoroughly
searched to prevent the flow of contraband, prevent the
possibility of escape and to otherwise further the legitimate
security interests of the USP;

D.  vehicles wishing to exit the North Gate which are
loaded in such a manner which prohibits the North Gate officer
from giving it a thorough shake down shall:

1.  be accompanied by a corrections officer who witnessed
the loading of the vehicle and verifies, by signing the North
Gate Vehicle Security Warrant Form, that the security of the
vehicle was maintained during loading to prevent escape; and

2.  be detained at the North Gate until all inmates are
counted.

E.  vendor access through the North Gate may be allowed
from 0700 to 1500 hours Monday through Friday;

F.  deliveries at other than designated times shall require a
special clearance signed by the Security Deputy
Warden/designee.

G.  the garbage truck:
1.  should be allowed access to through the North Gate as

needed, beginning at approximately 0400; and
2.  shall have an Enforcement Officer escort while inside

the secure perimeter;
H.  access for contractors and construction workers should

be granted between 0700 and 1700 hours, unless an emergency
exists that would prevent access;

I.  non-prison staff (i.e., contract professional staff
including psychologists, vocational rehabilitation personnel,
attorneys, legal services providers, etc.), including all volunteers
shall not ordinarily be allowed access through the North Gate,
but shall be required to use the Oquirrh, Wasatch, or Uinta
administration building sallyport for access;

J.  vendors shall be required to surrender their driver's
license, or official identification to the North Gate officer while
inside the compound (any exception shall be cleared through the
Watch Commander);

K.  construction workers and contractors shall provide
name, legal address, social security number, driver's license
number, date of birth to the appropriate prison personnel at least
72 hours prior to access onto prison property;

L.  prior to exiting through the North Gate, all persons shall
be identified;

M.  all persons are subject to a search of their person,
property and vehicle as a condition of entry onto prison
property;

N.  the North Gate officer shall search all vehicles to
ensure that no unauthorized passengers or contraband items are
allowed access through the North Gate; and

O.  vehicle operators and passengers shall exit the vehicle
during a vehicle search.

KEY:  correctional institutions, security measures
April 9, 2012 64-13-14
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R251.  Corrections, Administration.
R251-705.  Inmate Mail Procedures.
R251-705-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63G-3-201, 64-13-
10 and 64-13-17(4), of the Utah Code, which allows the
Department to adopt standards and rules in accordance with its
responsibilities.

(2)  The purpose of this section is to establish the UDC's
policies and procedures for processing mail received in the DIO
Mail Unit.

R251-705-2.  Definitions.
(1)  "Catalog" means a systematized list whose sole

purpose is to feature descriptions of items for sale.
(2)  "Department" means the Department of Corrections.
(3)  "DIO" means Division of Institutional Operations.
(4)  "Inspect" means open and examine a letter,

correspondence or other material with the primary objective to
detect false labeling, contraband, currency, or negotiable
instruments.

(5)  "Inter-department mail" means mail sent between
departments within the state.

(6)  "Inter-department mail" mean mail sent from office to
office within a department.

(7)  "Mail" means written material sent or received by
inmates through the United States Postal Service.

(8)  "Money instruments" means currency, coin, personal
checks, money orders and cashier's or non-personal checks.

(9)  "Nuisance contraband" means items that may include,
but are not limited to, paper fasteners, hair, ribbons, pins, rubber
bands, pressed leaves and/or flowers, promotional gimmicks,
gum, stickers, computer disks, maps, calendars, balloons, and
other such items having no intrinsic value or not approved by
the department administration to be in the possession of the
inmates.

(10)  "Privileged mail" means correspondence with a
person identified by this chapter relating to the official capacity
of that person, which has been properly labeled to claim
privileged status.

(11)  "Publisher-only rule" means a rule limiting books,
audio media, magazines, newspapers, etc. to those sent directly
from the publisher, a book or tape club or a licensed book store.
All media shall be new and audio shall be factory sealed and the
return address should be commercially printed or stamped.

(12)  "Reasonable cause" means information that could
prompt a reasonable person to believe or suspect that there is or
might be a threat to the safety, security or management of the
UDC facility or that could be harmful to persons.

(13)  "UDC" means Utah Department of Corrections.
(14)  "USP" means Utah State Prison.

R251-705-3.  Standards and Procedures.
It is the policy of the Department that:
(1)  inmate mail shall comply with the Constitution and

Laws of the United States, the Constitution and Laws of the
State of Utah, and the authorized written policies and
procedures of the UDC.

(2)  inmates shall be permitted to send and receive mail
while in custody of the UDC in the manner defined by this rule.

(3)  nothing in this rule should be interpreted as creating a
greater entitlement for inmates or those with whom they
correspond than that currently required by law.

(4)  inmate mail regulations shall:
(a)  further the legitimate interests of the UDC; while
(b)  balancing the UDC's interests with those of the general

public and inmates.
(5)  mail received for inmates at the USP shall be delivered

to the USP Mail Unit for processing and:
(a)  shall be opened and inspected;

(b)  may be read at the discretion of the Department;
(c)  may be photocopied when such copying is reasonably

related to the furtherance of a legitimate Department interest;
(d)  may be refused, denied or confiscated where

reasonable cause exists to believe the contents may adversely
impact the safety, security, order or treatment goals of the
Department;

(e)  may be used as evidence in criminal, civil or
administrative trials or hearings;

(f)  is entitled to no expectation of privacy;
(g)  all forms of nuisance contraband shall be confiscated

and disposed of without notice or opportunity for appeal; and
(h)  shall be delivered to inmates without unreasonable

delay;
(6)  catalog purchases other than through the DIO

Commissary catalog are not authorized and catalogs shall not be
accepted through the mail, except when sent 1st or 2nd class or
from a legal, school, religious or government printing office.

(7)  staff-to-inmate mail shall not be sent in "Inter/Intra-
department Delivery" envelopes, but in regular mailing
envelopes;

(8)  outgoing inmate mail and inmate inter/intra-department
mail shall be deposited in the housing units' outgoing mail
depository, picked up by USP Mail Unit staff, and delivered to
the USP Mail Unit for processing;

(9)  an inmate shall not direct nor establish a new business
through the mail unless authorized by the Warden of the facility;

(10)  an inmate who corresponds concerning a legitimately
held business, shall correspond through his attorney or a party
holding a power of attorney;

(11)  an inmate is not authorized to establish credit
transactions through the mail while confined unless authorized
by the Warden of the facility;

(12)  fund raising by inmates for personal gain is
prohibited;

(13)  envelopes received by the USP Mail Unit displaying
threatening, negative gestures or comments, extraneous
materials, or grossly offensive sexual comments, shall be
confiscated, declared contraband, placed into evidence, and the
inmate shall receive disciplinary action;

(14)  the publisher-only rule shall govern the receipt of all
incoming books, audio media, magazines, and newspapers;

(15)  certain types of mail are entitled to constitutionally
protected confidentiality (or privilege); accordingly, this
privilege prohibits qualifying correspondence material from
being read without cause by staff;

(16)  incoming privileged mail:
(a)  shall be inspected, but only in the presence of the

inmate addressee;
(b)  shall not be perused;
(c)  shall not be photocopied; and
(d)  may be denied only for reasonable cause and upon

instruction of the DIO Director/designee;
(17)  outgoing privileged mail:
(a)  shall be inspected only when there is reasonable cause

to believe that the correspondence:
(i)  contains material which would significantly endanger

the security or safety of the Institution; or
(ii)  is misrepresented as legal material;
(b)  shall only be inspected in the presence of the inmate

sender;
(c)  shall not be perused;
(d)  shall not be photocopied;
(e)  may only be denied for a reasonable cause, and upon

instruction of the DIO Director/designee; and
(f)  from an inmate that cannot be identified, shall be

forwarded to the deputy warden who supervises the mail unit,
or his or her designee, who will make a determination of the
disposition.
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(18)  all inmate inter/intra-departmental mail shall be
processed through the USP Mail Unit;

(19)  inmate-to-inmate correspondence shall not be
permitted, unless:

(a)  there is a compelling justification for an exception;
(b)  there is no alternate means of accomplishing that

compelling need; and
(c)  the inmates present a minimal risk, according to UDC

standards, to security, order and/or safety;
(20)  inmates have no entitlement to inmate-to-inmate

correspondence created by the constitutions of the United States
or the State of Utah;

(21)  personal mail written in a language other than English
may be delayed for purposes of translation;

(22)  the USP Mail Unit shall not accept postage-due mail
unless payment is waived by the deliverer;

(23)  the USP Mail Unit shall not accept letters, cards,
money instruments, or property items for which there is
reasonable cause to believe the items are contaminated, defaced
or handled in such a way as to be offensive.

(24)  items received that cannot be searched without
destruction or alteration (e.g., electronic greeting cards,
multilayered cards, polaroid photographs, etc.) shall be denied
and returned to the sender;

(25)  inmates are prohibited from receiving currency or
personal checks; and

(26)  to be identified as incoming privileged mail, the
correspondence shall be from an attorney or other sender
qualified for privileged correspondence, be properly labeled as
claiming privileged status, and have a return address clearly
indicating a judicial agency, law firm, individual attorney, or
other approved agency or person.

KEY:  corrections, prisons
April 9, 2012 64-13-10

64-13-17(3)
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R251.  Corrections, Administration.
R251-706.  Inmate Visiting.
R251-706-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63G-3-201, 64-13-
10 and 64-13-17, of the Utah Code.

(2)  The purpose of this rule is to provide the Department's
policies, procedures and requirements for inmate visitation at
the Division of Institutional Operations.

R251-706-2.  Definitions.
(1)  "abusive" means insulting or harmful.
(2)  "adult" means anyone eighteen years of age or older.
(3)  "approved adult" means an individual eighteen years of

age or older, cleared through background checks and approved
by the facility visiting staff to visit an inmate.

(4)  "approved visitor" means an individual cleared through
BCI and approved by the facility visiting staff to visit an inmate.

(5)  "barrier visit" means a non-contact visit where the
visitor and inmate are separated by glazing, screen, or other
partition.

(6)  "BCI" means Bureau of Criminal Identification.
(7)  "contraband, illegal" means any item in the possession

of an inmate or visitor which violates a federal or state law.
(8)  "contraband, nuisance" means any item in the

possession of an inmate or visitor which does not violate a
federal or state law but does violate a prison policy.

(9)  "DIO" means Division of Institutional Operations.
(10)  "DMV" means Department of Motor Vehicles.
(11)  "emergency visit" means visit occasioned by a

verifiable emergency, such as serious illness, accident, or death
of an inmate's immediate family member.

(12)  "foul" means offensive to the senses; vulgar.
(13)  "immediate family" means spouse, children,

stepchildren, mother, father, brother, sister, mother-in-law,
father-in-law, sister-in-law, brother-in-law, step-mother, step-
father, step-brother, step-sister, half-brother, half-sister,
grandmother, grandfather and grandchildren.

(14)  "inmate visiting request form" means a form given to
inmates during the Reception and Orientation process or at a
later time to add persons to their approved visitor lists.

(15)  "Minor" means any person under the age of 18 years
old.

(16)  "NCIC" means National Crime Information Center.
(17)  "NLETS" means National Law Enforcement Teletype

System.
(18)  "OMR" means Offender Management Review team.
(19)  "positive identification" means document containing

a photograph and date of birth, including but not limited to a
valid driver's license, federal or state identification card, military
identification or passport; does not include credit cards, social
security card, employment card, or student identification card.

(20)  "R and O" means reception and orientation process
for new inmates and parole violators committed to the
institution.

(21)  "special visits" means visits authorized by the
warden/designee for circumstances other than normal visiting
procedures.

(22)  "UDC" means Utah Department of Corrections.
(23)  "Uinta" means housing unit for maximum security

inmates.
(24)  "USP" means Utah State Prison, including Draper and

CUCF.
(25)  "visit" means a short meeting with an approved

visitor; a privilege, not a right, afforded to inmates/visitors at the
Utah State Prison.

(26)  "visitor's consent form" means a form given to an
approved visitor requiring the visitor's signature indicating that
the visitor has received, understands, and shall adhere to the
visitor rules.

R251-706-3.  Visiting Policies.
(1)  Visitors shall complete a visitor's consent form prior to

the initial visit.
(2)  Visitors shall receive a copy of the visitor rules and

regulations which are distributed at the time of the initial visit.
Prior to the first visit, visitors shall read the rules and
regulations and shall sign that they understand and will comply
with the visiting rules.

(3)  Any employee, contractor, volunteer or student who
has terminated employment or services with the Department
may not be cleared for visits until one year has elapsed from the
time of termination of employment or services.

(4)  Visitors shall be modestly dressed to be permitted to
visit.  Bare midriffs, hooded sweat shirts, sleeveless, or see-
through blouses or shirts, shorts, tube tops, halters, extremely
tight or revealing clothing, dresses or skirts more than three
inches above the knees, or sexually revealing attire are not
allowed.  Children under the age of twelve may wear shorts and
sleeveless shirts.

(5)  Upon reasonable suspicion, visitors shall be subject to
search, and visitation may be denied for failure to submit to the
search request.

(6)  Prior to entering the Utah State Prison visiting room,
visitors may be screened with a metal detector.

(7)  If contraband is discovered, the duty officer shall be
notified, and:

(a)  visitors attempting to introduce nuisance contraband,
which is in violation of DIO policies and procedures, onto
prison property may have their visiting privileges suspended,
restricted or revoked; or

(b)  visitors attempting to introduce illegal contraband onto
prison property may be subject to criminal prosecution and
suspension of visiting privileges.

(8)  Visitors shall not be permitted to bring pets or other
animals, except for seeing-eye dogs, onto prison property.

(9)  Food items from outside the prison shall not be
allowed.

(10)  Visits should not exceed two hours.  Visiting hours
may be reduced or extended on any day based on facility
visiting conditions or special holiday schedules.  On special
visits, conditions including the length of the visit are approved
based on an assessment of the request and capabilities of the
facility.

(11)  Personal property such as purses, wallets, keys,
blankets, coats and sweaters worn as outer garments, and money
(except for vending machine change in facilities which allow
them) are not allowed in the visiting room.

(12)  Visitors with babies may bring into the visiting area
infant care items that are reasonably needed during the visit.
Staff shall accommodate personal need items that do not present
a threat to the safety and security of the inmates, staff, and the
institution.

(13)  The UDC shall not be responsible for loss of personal
property.  Visitors may secure items in UDC lockers where
available.

(14)  Visitors shall not be permitted to visit during any
scheduled visiting period if less than 30 minutes remain in the
visiting period.

R251-706-4.  Uinta Visiting.
Visitors to the Uinta facility may be required to have

additional clearances by the warden/designee or unit manager,
prior to visiting the facility.

R251-706-5.  Processing Visiting Application.
(1)  A visiting application shall be completed by inmates

who wish to have a visitor.  It is the inmate's responsibility to
ensure that the visiting application information is complete and
approved by facility visiting staff prior to the first visit.
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(2)  Visiting applications shall be checked by facility
visiting staff through BCI, NLETS, DMV and local wants and
warrants prior to the applicant being considered for visitation
privileges.

(3)  Visiting applications shall be denied by the
captain/designee if there is reason to believe that visits would
jeopardize the safety, security, management or control of the
Institution.

(4)  Applications may be denied when an extensive or
recent history of criminal activity exists, or the visitor has:

(a)  transported contraband into or out of a correctional
facility;

(b)  aided or attempted to aid in an escape from a jail or
correctional facility;

(c)  been a crime partner of the inmate applicant; or
(d)  been under the supervision of UDC for a felony

offense.
(5)  Visiting application denials may be challenged by

visitor applicants through the deputy warden/designee.  If the
visitor applicant is not satisfied with the deputy warden/designee
decision, a second appeal may be made to the warden/designee.

(6)  Except for spouses, visitors under 18 years of age shall
be accompanied by their parent or legal guardian on the inmate's
approved visiting list.

(7)  Visitors 16 years of age and older shall present positive
identification prior to being permitted to visit.

(8)  An individual may not be on more than one inmate's
visiting list unless that individual is a member of the immediate
family of all inmates involved and is approved as a visitor by the
warden/designee.

(9)  Adoptions, marriages, or other methods of claiming
legal relationships, performed for the purpose of circumventing
existing visiting policies shall be considered invalid.

(10)  Visitors may have their names removed from any
visiting list by sending a written request to the facility visiting
staff.

(11)  Visitors removed from a visiting list at the written
request of an inmate or visitor shall not be reinstated for a 90-
day period without prior approval of the facility visiting staff.

(12)  Except for members of the inmate's immediate family,
only one single adult visitor of the opposite sex shall be
permitted to be on the visiting list of any one inmate at any
given time.

(13)  Divorced visitors shall provide proof of divorce to the
facility visiting staff before being allowed to visit an inmate of
the opposite sex.

(14)  Except for members of the inmate's immediate family,
married persons visiting inmates of the opposite sex shall be
accompanied by one or more of the following, who shall remain
with the visitor for the duration of the visit:

(a)  visitor's spouse who is on approved visiting list;
(b)  inmate's spouse;
(c)  inmate's parent or
(d)  other persons approved by the facility visiting staff.

R251-706-6.  Visitor Suspensions.
(1)  A visit may be suspended, restricted or revoked for

dress code violation, foul and abusive language/conduct, or
refusal to comply with DIO policies or procedures, or when
necessary to meet safety, security, management or control
requirements of the Utah State Prison.

(2)  The facility visiting staff may suspend, restrict or
revoke visits if the behavior of the visitor or inmate jeopardizes
the safety, security, management or control of the institution.

(3)  If a visit is suspended, restricted, or revoked the facility
visiting staff shall document the action by providing notification
of the rules infraction to the inmate, visitor, inmate's OMR, and
duty officer.  The inmate's OMR may review the documentation
and make decisions regarding visiting to the visiting staff

members for modification of the suspension, restriction, or
revocation.  The inmate may appeal suspensions, restrictions, or
revocations by submitting a written request to the
warden/designee.

(4)  Visiting privileges may be permanently revoked or
altered as follows:

(a)  visitors who bring drugs into the institution may be
permanently barred from visiting; and

(b)  inmates guilty of attempting to introduce drugs,
weapons or contraband money to the institution through the
visiting process may be placed on barrier visits.

(5)  Barrier visits may be required for inmates when:
(a)  visitors have not been in compliance with visiting

regulations on prior occasions and have been warned or
required to leave the visiting area;

(b)  inmates are classified as Level 1 or 2;
(c)  inmates or visitors have been suspected or attempted to

introduce contraband into a correctional facility;
(d)  inmates have been convicted of disciplinary infraction

A13 (Possession, introduction or use of any unauthorized
intoxicants, unauthorized drugs or drug paraphernalia, positive
urinalysis, breath analysis, blood test, or refusal to submit to the
same; or

(e)  inmate or visitor behavior, or a recent history of
behavior is a threat to the safety and security of the inmates,
visitors, staff and the institution.

R251-706-7.  Sex Offender Visiting.
(1)  Inmates identified as sex offenders by R and O or

visiting staff members may be restricted from visits with minors
as follows:

(a)  inmates shall not visit with minors identified as the
victim of the inmate;

(b)  inmates with a documented history of sexual
misconduct with a child under the age of 18 years shall not visit
with any minor while incarcerated;

(c)  court orders or Board of Pardons and Parole orders
regarding contact or non-contact between inmates and minors
will be enforced;

(d)  inmates may appeal visiting restrictions with minors by
written appeal to the warden/designee; or

(e)  visits between inmates and minors for therapeutic or
clinical reasons may be approved on an individual visit basis by
the warden/designee.

R251-706-8.  Special Visits.
Requests for special visits or emergency visits from

individuals not on an approved visiting list may be approved or
denied for reasonable cause by the warden/designee.

KEY:  corrections, prisons, inmates, inmate visiting
April 9, 2012 63G-3-201

64-13-10
64-13-17
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R251.  Corrections, Administration.
R251-707.  Legal Access.
R251-707-1.  Authority and Purpose.

(1)  This rule is authorized by Sections 63G-3-201, 64-13-
7, 64-13-10 and 64-13-17, of the Utah Code, which allow the
Department to adopt procedures in accordance with its
responsibilities.

(2)  The purpose of this rule is to provide the policy and
procedures for inmates under the control of the Institutional
Operations Division regarding access to courts and counsel.

R251-707-2.  Definitions.
(1)  "Attorney" means a member of the legal profession

who has been licensed by a state and who has a current and
valid license or bar card allowing him to practice law; lawyer;
counsel; esquire;

(2)  "Attorney Representatives" means paralegals, law
clerks, investigators and other attorneys who are acting under
the authority and supervision of the attorney of record;

(3)  "CUCF" means Central Utah Correctional Facility
located in Gunnison;

(4)  "DIO" means Division of Institutional Operations;
(5)  "Draper Site" means collectively, Timpanogos, Lone

Peak, Promontory, Olympus, Oquirrh, Wasatch, Uinta, and SSD
facilities;

(6)  "Out-Count Status" means any inmate under legal
supervision or confinement of the Utah Department of
Corrections who is housed at any location other than the Draper
or Gunnison sites;

(7)  "Prison" means the Utah State Prison in Draper and
CUCF in Gunnison;

(8)  "Probable Cause" means sufficient knowledge of
articulable facts or circumstances to lead a reasonable person to
conclude that another person has committed, is committing, or
is about to commit a crime or a violation of a legally enforceable
policy or rule;

(9)  "Service of Process" means the service of writs,
summonses, warrants and subpoenas to inmate or UDC
members; and

(10)  "UDC" means the Utah Department of Corrections.

R251-707-3.  Policy.
It is the policy of the Department that:
(1)  legal assistance shall be provided to assist inmates in

preparing and filing of an initial pleading in habeas corpus and
civil rights suits challenging conditions of confinement arising
from incarceration at the prison;

(2)  inmates incarcerated at UDC facilities shall be allowed
reasonable access to courts and counsel regarding any type of
legal matter;

(3)  access to courts and counsel shall be extended to those
inmates in out-count status;

(4)  the primary means of access to legal services shall be
provided by contract attorneys paid by the Department, though
inmates may secure legal counsel at their own expense if they
prefer not to use the contracted legal firm or they may choose to
represent themselves;

(5)  inmate writ writers may represent themselves but may
not represent other inmates;

(6)  a law library shall not be provided, except that law
books may be included among the books in the general inmate
library system;

(7)  before being admitted to the prison, attorneys shall
present a current state bar card and photo I.D.;

(8)  before being admitted to the prison, attorney
representatives shall present a letter of introduction from the
attorney of record and a photo I.D.;

(9)  attorneys and their representatives shall not interfere
with the safety, security or orderly operation of the prison;

(10)  attorneys and their representatives shall be cleared
through the Bureau of Criminal Identification prior to being
approved for visitation; individuals with a criminal record shall
be allowed to visit only with the approval of the Director of
Institutional Operations/designee;

(11)  attorneys may elect to have an attorney representative
visit an inmate client instead of visiting personally;

(12)  attorney representatives:
(a)  have no standing on their own; their standing to visit

is granted only in their role as representatives of the attorney of
record;

(b)  may be cleared for visits, if the attorneys they
represent:

(i)  submit a request, in writing, to the warden of the
facility where the inmate is housed;

(ii)  provide the name and title of the person assigned to
represent the attorney; and

(iii)  provide the name of the inmate to be visited;
(c)  who have been cleared shall be afforded the same basic

rights and privileges as those extended to the attorney of record;
(13)  attorneys/representatives should not be denied visits,

nor face inordinate delays when visits are prescheduled within
the hours designated by the institution;

(14)  in the event of exigent circumstances requiring an
attorney/representative visit before appropriate screening can be
completed, temporary approval for a visit may be approved by
the Director of Institutional Operations/designee;

(15)  inmate attorney/representative telephone calls shall
originate from inside the institution and should not exceed thirty
minutes in duration;

(16)  attorneys/representatives may leave telephone
messages requesting return calls;

(17)  visits between inmates and counsel shall not be
monitored and shall occur in facilities which permit privacy;
however, privacy requirements shall not prohibit visual
observation;

(18)  attorneys/representatives should schedule on-site
visits in advance, when possible;

(19)  attorneys/representatives may schedule appointments
with their inmate clients:

(a)  at Draper Site and CUCF, Monday through Friday,
0800 to 1100 hours and 1300 to 1500 hours;

(b)  on weekends, holidays, and evenings with prior written
clearance from the Director/designee of Institutional Operations;

(c)  at county jails as requested;
(d)  in out-of-state institutions, consistent with receiving

agencies' policies and procedures; and
(e)  during non-visiting hours without prior approval in

exigent circumstances if authorized by DIO Director/designee;
(20)  attorneys/representatives shall:
(a)  follow Department and prison rules during visits to the

institution;
(b)  conduct themselves in a manner consistent with safety

and security requirements; and
(c)  comply with instructions of staff members while in the

institution;
(21)  physical inspections shall be made of all material

brought into and out of any facility by any
attorney/representative and shall be performed only in the
presence of the attorney/representative;

(22)  if any written material is declared privileged, it shall
not be read; however, the attorney/representative may be
required to leaf through these materials in the presence of staff,
to assist in inspecting for contraband;

(23)  if a reasonable suspicion exists to believe an
attorney/representative possesses contraband, a rub search may
be required before permitting the visit and an incident report
shall be filed documenting the reasonable suspicion and
incident;
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(24)  refusal to submit to search may result in the visit
being denied and the attorney/representative being asked to
leave the premises;

(25)  strip searches of attorneys/representatives shall be
conducted only if there is reasonable suspicion of a
particularized nature; an incident report shall be filed
documenting the reasonable suspicion, incident and reason a
strip search was necessary under the circumstances;

(26)  if a warden/designee determines that a safety,
security, control or management problem could result by
allowing an attorney/representative access to a facility, the
warden/designee may place reasonable restrictions upon access
or deny access when necessary; an incident report shall be filed
articulating the justification for denying access and documenting
the incident;

(27)  an attorney/representative may request a hearing
before the Executive Director if he believes the denial of access
for him or his legal representative was arbitrary, capricious,
unreasonable or in violation of law or Department policy;

(28)  any attorney/representative who violates any
Department policy or rule or who provides false information
may be denied access to the facility; and

(29)  staff members authorized to accept service of process
shall ensure that the requirements of proper service are
appropriately satisfied at the DIO.

KEY:  corrections, prisons, legal aid
October 12, 2011 63-46a-3
Notice of Continuation April 6, 2012 64-13-7

64-13-10
64-13-17
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R251.  Corrections, Administration.
R251-710.  Search.
R251-710-1.  Authority and Purpose.

(1)  This rule is authorized under Sections 63G-3-201 and
64-13-10, and Subsections 64-13-14(1) and 64-13-17(2), of the
Utah Code.

(2)  The purpose of this rule is to provide the Department's
policy, procedures, and requirements for conducting searches.

R251-710-2.  Definitions.
(1)  "Contraband", for purposes of this rule, means:
(a)  materials, substances or other items not approved by

the Department, or which are in numbers or amounts that are not
approved, and which are otherwise known as regular
contraband;

(b)  materials, substances or other items possessed in
violation of state or federal law and which are otherwise known
as illegal contraband; or

(c)  items that are not illegal, but are not authorized for an
inmate to possess including items made from scraps of paper,
wood, plastic, metal, wire, etc. and which are otherwise known
as nuisance contraband.

(2)  "Exigent circumstances" means circumstances that
would cause a reasonable person to believe that search is
necessary to prevent physical harm to the officers or other
persons, the destruction of relevant evidence, the escape of the
suspect, or some other consequence improperly frustrating
legitimate law enforcement efforts.

(3)  "Prison" means Utah State Prison in Draper and
Central Utah Correctional Facility in Gunnison.

(4)  "Probable cause" means sufficient knowledge of
articulable facts or circumstances that would lead a reasonable
person to conclude that another person has committed, is
committing, or is about to commit a crime or a violation of a
legally enforceable policy or rule.

(5)  "Public" means persons constituting the general
population of a state.

(6)  "Reasonable suspicion" means suspicion based on
specific articulable facts drawn from the totality of the
circumstances facing the officer at the time.

(7)  "Visitor" means members of the general public entering
prison property.

R251-710-3.  Policy.
(1)  General Regulations
It is the policy of the Department that:
(a)  search and seizure activities shall only be carried out by

lawful means.
(2)  Visitor Search
It is the policy of the Department that:
(a)  the person, personal property, and/or vehicle of visitors

are subject to limited, less-invasive searches by Department
personnel, such as dog sniffs, metal detectors, and viewing the
inside of vehicles, including trunks and compartments, as a
condition of entering and remaining on the premises of the
prison;

(b)  an officer may seize contraband or evidence pertinent
to an ongoing investigation;

(c)  more invasive searches of the person, personal
property, and/or vehicle of visitors may be conducted, and
contraband and evidence pertinent to an ongoing investigation
seized therefrom, by Department personnel upon reasonable
suspicion coupled with voluntary consent;

(d)  any visitor who refuses to give consent to a search
based upon reasonable suspicion may be denied entrance and
required to leave the premises of the prison;

(e)  the alert of a police service dog shall constitute
probable cause and an involuntary search may be legally
conducted;

(f)  mandatory searches shall be conducted of all vehicles
leaving the prison; vehicle trunks and compartments shall be
searched prior to exit;

(g)  any person who refuses to give consent to a search of
their vehicle upon exiting prison property shall have their
vehicle detained until a regularly scheduled institutional count
has cleared;

(h)  notice shall be posted at the entrance to the prison that
persons, their property and vehicles are subject to search while
on prison property;

(i)  an officer may assume the driver of a vehicle is the
proprietary possessor and has the authority to consent to a
search of the vehicle;

(j)  vendors, construction workers, Department personnel,
or other visitors whose presence is necessary and important to
prison operation may have contraband confiscated and returned
upon exiting prison property, may be asked to leave prison
property, or may be arrested;

(k)  all vehicles entering through a secure perimeter gate
shall undergo a thorough search for contraband; discovery of
contraband may result in arrest;

(l)  mandatory searches shall be made of all vehicles
accessing the double fence secure perimeters of the facilities;
and

(m)  a visitor to the prison who has an outstanding warrant
may be arrested and searched or refused entry to the prison.

(3)  Public Search
It is the policy of the Department that:
(a)  the person and property of members of the general

public may be searched, and contraband and evidence pertinent
to an ongoing investigation seized therefrom, by Department
personnel pursuant to the following limitations:

(i)  their person, clothes, personal property, vehicle and
residence based upon voluntary consent;

(ii)  their person, clothes, and personal property
immediately associated with their person may be involuntarily
searched;

(A)  to the extent necessary for an officer to determine if a
person is carrying weapons, if the officer has a reasonable
suspicion that the person is armed and presently dangerous to
the officer or others;

(B)  incident to lawful arrest;
(C)  pursuant to a valid search warrant; or
(D)  under exigent circumstances;
(iii)  their vehicle may be involuntarily searched;
(A)  based upon probable cause if the vehicle is readily

mobile;
(B)  incident to lawful arrest if the arrestee can access the

passenger compartment of the vehicle or if failure to search
could result in the loss of evidence pertaining to the crime
underlying the arrest;

(C)  pursuant to a valid search warrant; or
(D)  pursuant to a vehicle inventory incident to the lawful

impound thereof;
(iv) their residence may be involuntarily searched;
(A)  pursuant to a valid search warrant;
(B)  in the form of a protective sweep under exigent

circumstances; or
(C)  at the time of, or incident to, a lawful arrest of the

owner or occupant thereof, but only that portion of the residence
and personal property therein which is in the immediate control
of the arrestee at that time.

KEY:  corrections, search and seizure, security measures,
prisons
October 12, 2011 64-13-7
Notice of Continuation April 6, 2012 64-13-10

64-13-14(1)
64-13-17(2)
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R277.  Education, Administration.
R277-497.  School Grading System.
R277-497-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "LEA" means a local education agency, including local

school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

R277-497-2. Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-1113 which directs the
Board to adopt rules to implement a school grading system, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide consistent
definitions, standards and procedures for LEAs to report school
data through a school grading system.

R277-497-3.  Board Responsibilities.
A.  Beginning in the 2011-2012 school year, the Board

shall implement a school grading system.  The school grading
system shall include the following elements:

(1)  A report of school academic performance in language
arts, writing, math, and science expressed in a grading system
(A,B,C,D,F), for academic achievement including:

(a)  student assessed proficiency, and
(b)  student assessed growth.
(2)  Academic achievement shall be based on:
(a)  student performance on the Board-approved

grade/subject level assessments, and
(b)  college and career readiness indicators, such as

graduation rates.
B.  The Board shall use generally accepted standards of

validity and reliability to determine the appropriate requirements
for letter grades that combine to make up a school report
through the school grading system.

C.  Beginning with the 2011-2012 school year data, the
Board shall:

(1)  implement a school grading system that makes data and
reports available to parents, educators and the public.  The
report shall include the elements described in R277-497-3A.

(2)  School data and reports shall be available to parents,
educators and the public through a public website that facilitates
the comparison of public schools based on the school grading
system and demographics.

D.  The Board-implemented school grading system shall
include test scores for students with disabilities consistent with
the Individuals with Disabilities Education Act (IDEA), 20
U.S.C. 1401(3).

E.  After the 2011-12 school year, the Board shall:
(1)  seek and review evaluation information on the

calculations and methodologies used to determine academic
achievement reports and consider modifications to refine and
improve the process and availability of the information.

R277-497-4.  LEA Responsibilities.
A.  LEAs shall provide accurate and timely data as required

under R277-484 to allow for the development of the school
reports.

B.  LEAs shall use the school reports as a communication
tool to inform parents and the community about school
performance.

C.  LEAs shall ensure that the school reports are available
for all parents.

R277-497-5.  School Responsibilities.
A.  Schools shall provide data for the school reports as

provided in R277-484.
B.  Schools shall cooperate with the Board and LEAs to

ensure that the school reports are available for all parents.

KEY:  school reports, grading system
April 10, 2012 Art X, Sec 3

53A-1-1113
53A-1-401(3)
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R277.  Education, Administration.
R277-600.  Student Transportation Standards and
Procedures.
R277-600-1.  Definitions.

A.  "ADA" means average daily attendance.
B.  "ADM" means average daily membership.
C.  "AFR" means a school district's annual financial report,

one component of which is the AFR for all pupil transportation
costs.

D.  "Approved costs" means the Board approved costs of
transporting eligible students from home to school to home once
each day, after-school routes, approved routes for students with
disabilities and vocational students attending school outside
their regularly assigned attendance boundary, and a portion of
the bus purchase prices.  All approved costs are adjusted by the
USOE consistent with a Board-approved formula per the annual
legislative transportation appropriation.

E.  "APR" means the school district's annual program
report, one component of which is for approved to and from
school pupil transportation costs.

F.  "Board" means the Utah State Board of Education.
G.  "Bus route miles" means operating a bus with

passengers.
H.  "Deadhead" means operating a bus when no passengers

are on board.
I.  "Hazardous" means danger or potential danger which

may result in injury or death.
J.  "IDEA" means the Individuals with Disabilities

Education Act, Title 1, Part A, Section 602.
K.  "IEP" (individualized education program) means a

written statement for a student with a disability that is developed
and implemented under CFR Sections 300.340 through 300.347.
The IEP serves as a communication vehicle between parents and
school personnel and enables them as equal participants to
decide jointly what the student's needs are, what services shall
be provided to meet those needs, what the anticipated outcomes
may be, and how the student's progress toward meeting the
projected outcomes shall be evaluated.

L.  "Local board" means the local school board of
education.

M.  "M.P.V." means multipurpose passenger vehicle:  any
motor vehicle with less than 10 passenger positions, including
the driver, which cannot be certified as a bus.

N.  "Out-of-pocket expense" means gasoline, oil, and tire
expenses.

O.  "USOE" means the Utah State Office of Education.

R277-600-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision over
public schools in the Board, by Section 53A-1-402(1)(d) which
directs the Board to establish rules for bus routes, bus safety and
other transportation needs and by Section 53A-17a-126 and 127
which provides for distribution of funds for transportation of
public school students and standards for eligibility.

B.  The purpose of this rule is to specify the standards
under which school districts may qualify for state transportation
funds.

R277-600-3.  General Provisions.
A.  State transportation funds are used to reimburse school

districts for the costs reasonably related to transporting students
to and from school.  The Board defines the limits of school
district transportation costs reimbursable by state funds in a
manner that encourages safety, economy, and efficiency.

B.  Allowable transportation costs are divided into two
categories.  Expenditures for regular bus routes established by
the school district, and approved by the state, are A category
costs.  Other methods of transporting students to and from

school are B category costs.  The Board devises a formula to
determine the reimbursement rate for A category costs
consistent with Section 53A-17a-127(3).  B category costs are
approved on a line-by-line basis by the USOE after comparing
the costs submitted by a school district with the costs of
alternative methods of performing the designated function(s)
and subject to adjustment per legislative appropriation.

C.  The USOE shall develop a uniform accounting
procedure for the financial reporting of transportation costs.
The procedure shall specify the methods used to calculate
allowable transportation costs.  The USOE shall also develop
uniform forms for the administration of the program.

D.  All student transportation costs are recorded.  Accurate
mileage, minute, and trip records are kept by program.  Records
and financial worksheets shall be maintained during the fiscal
year for audit purposes.

R277-600-4.  Eligibility.
A.  State transportation funds shall be used only for

transporting eligible students.
B.  Transportation eligibility for elementary students (K-6)

and secondary students (7-12) is determined in accordance with
the mileage from home specified in Section 53A-17a-127(1) and
(2) to the school attended by assignment of the local board.

C.  A student whose IEP identifies transportation as a
necessary service is eligible for transportation regardless of
distance from the school attended by assignment of the local
board.

D.  Students who attend school for at least one-half day at
an alternate location are expected to walk distances up to 1 and
one half miles.

E.  A school district that implements double sessions as an
alternative to new building construction may transport, one-way
to or from school, with Board approval, affected elementary
students residing less than one and one-half miles from school,
if the local board determines the transportation would improve
safety affected by darkness or other hazardous conditions.

F.  The distance from home to school is determined as
follows:  From the center of the public route (road,
thoroughfare, walkway, or highway) open to public use,
opposite the regular entrance of the one where the pupil is
living, over the nearest public route (thoroughfare, road,
walkway, or highway) open regularly for use by the public, to
the center of the public route (thoroughfare, road, walkway, or
highway) open to public use, opposite the nearest public
entrance to the school grounds which the student is attending.

R277-600-5.  Student with Disabilities Transportation.
A.  Students with disabilities are transported on regular

buses and regular routes whenever possible.  School districts
may request approval, prior to providing transportation, for
reimbursement for transporting students with disabilities who
cannot be safely transported on regular school bus runs.

B.  School districts may be reimbursed for the costs of
transporting or for alternative transportation for students with
disabilities whose severity of disability, or combination of
disabilities, necessitates special transportation.

C.  Transportation is provided by the Utah Schools for the
Deaf and the Blind for students who are transported to its self-
contained classes.  Exceptions may be approved by the USOE.

R277-600-6.  Bus Route Approval.
A.  Transportation is over routes proposed by local boards

and approved by the USOE.  Information requested by the
USOE shall be provided prior to approval of a route.  A route
usually is not approved for reimbursement if an equitable
student transportation allowance or a subsistence allowance
accomplishes the needed transportation at less cost.  A route
shall:
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(1)  traverse the most direct public route;
(2)  be reasonably cost effective related to other feasible

alternatives;
(3)  provide adequate safety;
(4)  traverse roads that are constructed and maintained in

a manner that does not cause property damage; and
(5)  include an economically adequate number of students.
B.  The minimum number of general education students

required to establish a route is ten; the minimum number of
students with disabilities is five.  A route may be established for
fewer students upon special permission of the State
Superintendent.

C.  The school district designates safe areas for bus stops.
(1)  To promote efficiency, the USOE approved minimum

distance between bus stops is 3/10 of a mile.  The USOE may
approve shorter distances between bus stops for student safety.

(2)  Bus routes shall avoid, whenever possible, bus stops on
dead-end roads.

(3)  Students are responsible for their own transportation to
bus stops up to one and one-half miles from home.

(4)  Special education students are responsible for their
own transportation to bus stops consistent with their IEPs.

D.  Changes made by school districts in existing routes or
the addition of new routes shall be reported to the USOE as they
occur.  The USOE shall review and may refuse to fund route
changes as applicable.

E.  Transporting eligible students home after school
activities held at the students' school of regular attendance and
within a reasonable time period after the close of the regular
school day is approved route mileage.

G.  A route may be approved as an alternative to building
construction upon special permission of the USOE if the route
is needed to allow more efficient school district use of school
facilities.  Building construction alternatives include elementary
double sessions, year-round school, and attendance across
school district boundaries.

H.(1)  School districts may use State Guarantee
Transportation Levy or local transportation funds to transport
students across state lines or out-of-state for school sponsored
activities or required field trips if:

(a)  the local board has a policy that includes approval of
trips at the appropriate administrative level;

(b)  the school or school district has considered the purpose
of the trip or activity and any competing risk or liability;

(c)  given the distance, purpose and length of the trip, the
school district has determined that the use of a publicly owned
school bus is most appropriate for the trip or activity; and

(d)  the local board has consulted with State Risk
Management.

(2)  If school bus routes transport students across Utah state
lines or outside of Utah for required to and from routes, routes
are reimbursable providing school districts maintain
documentation that the routes are necessary, or are more cost-
effective, or provide greater safety for students than in-state
routes.

R277-600-7.  Alternative Transportation.
Bus routes that involve a large number of deadhead miles

are analyzed for reduction or to determine if an alternative
method of transporting students is more efficient.  Approved
alternatives include the following:

A.  The costs incurred in transporting eligible pupils in a
school district multipurpose passenger vehicle (M.P.V.) are
approved costs as long as the costs demonstrate efficiency.

B(1)  The costs incurred in paying eligible students an
allowance in lieu of school district-supplied transportation are
an approved cost.  A student is reimbursed for the mileage to the
bus stop or school, whichever is closer, nearest the student's
home.  The allowance shall not be less than the standard mileage

rate deduction permitted by the United States Internal Revenue
Service for charitable contributions, nor greater than the
reimbursement allowance permitted by the Utah Department of
Administrative Services for use of privately owned vehicles set
forth in the Utah Travel Regulations;

(2)  a student mileage allowance is made to only one
student per family for each trip that is necessary for all the
students within a family to attend school.  If siblings are on
different school schedules or ride buses that are on significantly
different schedules, multiple students within a family may claim
and be paid for student mileage allowances;

(3)  if a student or the student's parent is unable to provide
private transportation, with prior state approval, an amount
equivalent to the student allowance is payable to the school
district to help pay the costs of school district transportation;

(4)  the student's mileage shall be measured and certified in
school district records.  The student's ADA, as entered in school
records, is used to determine the student's attendance.

C(1)  The cost incurred in providing a subsistence
allowance is an approved cost.  If a student lives more than 60
miles on well-maintained roads from the student's assigned
school, a parent may be reimbursed for the student's room and
board if the student relocates temporarily to reside in close
proximity to the student's assigned school.  Payment shall not
exceed the Substitute Care Rate for Family Services for the
current fiscal year.  Adjustments for changes made in the rate
during the year are included in the allowance.  In addition to the
reimbursement for room and board, the subsistence allowance
includes the costs of 18 round trips per year.

(2)  A subsistence allowance is not applicable to a parent
who maintains a separate home during the school year for the
convenience of the family. A parent's residence during the
school year is the residence of the child.

D.  Contracting or leasing for pupil transportation
(1)  The cost incurred in engaging in a contract or leasing

for transportation is an approved cost at the prorated amount
available to school districts.

(2)  Reimbursements for school districts using a leasing
arrangement are determined in accordance with the comparable
cost for the school district to operate its own transportation.

(3)  Under a contract or lease, the school district's
transportation administrator's time shall not exceed one percent
of the commercial contract cost.

(4)  Eligible student counts, bus route mileage, bus route
minutes, and bus inventory data are required as if the school
district operated its own transportation.

R277-600-8.  Other Reimbursable Expenses.
State transportation funds at the USOE determined

prorated amount may be used to reimburse a school district for
the following costs:

A.  Salaries of clerks, secretaries, trainers, drivers, a
supervisor, mechanics and other personnel necessary to operate
the transportation program:

(1)  a full time supervisor may be paid at the same rate as
other professional directors in the school district.  The
supervisor's salary shall be commensurate with the number of
buses, number of eligible students transported, and total
responsibility relative to other school district supervisory
functions.  A school district may claim a percentage of the
school district superintendent's or other supervisor's salary for
reimbursement if the school district's eligibility count is less
than 600 and a verifiable record of administrative time spent in
the transportation operation is kept;

(2)  The wage time for bus drivers includes to and from
school time: ten minute pre-trip inspection, actual driving time,
ten minute post-trip inspection and bus cleanup, and 10 minute
bus servicing and fueling;

B.  Only a proportionate amount of a superintendent's or
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supervisor's employee benefits (health, accident, life insurance)
may be paid from the school district's transportation fund;

C.  Purchased property services;
D.  Property, comprehensive, and liability insurance;
E.  Communication expenses and travel for supervisors to

workshops or the national convention;
F.  Supplies and materials for vehicles, the school district

transportation office and the garage;
G.  Depreciation:  The USOE computes an annual formula

for school bus depreciation;
H.  Training expenses to complete bus driver instruction

and certification required by the Board; and
I.  Other related costs approved by the USOE which may

include additional bus driver training.

R277-600-9.  Non-reimbursable Expenses.
A.  AFR for all pupil transportation costs shall only include

pupil transportation costs and other school district expenditures
directly related to pupil transportation.

B.  Expenditures for uses of school district buses and
equipment which are not approved APR to and from school
pupil transportation costs shall be deleted when transportation
costs are calculated.  Bus and equipment costs shall be reduced
on a pro rata basis for the miles not connected with approved
costs.

C.  Expenses determined by the USOE to be not directly
related to transportation of eligible students to and from school
are not reimbursable.

D.  Local boards may determine appropriate non-school
uses of school buses.  Local boards may lease/rent public school
buses to federal, state, county, or municipal entities, and those
insured by State Risk Management or to non-government
entities or to those not insured through State Risk Management.
In making these determinations, local boards shall:

(1)  require full cost reimbursement for any non-public
school use including:

(a)  cost per mile;
(b)  cost per minute;
(c)  bus depreciation.
(2)  require documentation from the non-school user of

insurance through State Risk Management or private insurance
coverage and a fully executed agreement for full release of
indemnification;

(3)  require that any non-school use is revenue neutral; and
(4)  consult with State Risk Management to determine

adequacy of documentation of insurance and indemnity for any
entity requesting use or rental of publicly owned school buses.

E.  If a non-governmental entity or an entity not insured
through State Risk Management requests the use of school
bus(es), the use shall be approved by a local board in an open
board meeting.

F.  In the event of an emergency, local, regional, state or
federal authorities may request the use of school buses or school
bus drivers or both for the period of the emergency.  The local
board shall grant the request so long as the use can be
accommodated consistent with continuing student safety and
transportation requirements.

R277-600-10.  Board Local Levy.
A.  Costs for school district transportation of students

which are not reimbursable may be paid for from general funds
of the school district or from the proceeds of the Board Local
Levy authorized under Section 53A-17a-164.

B.  The revenue from the Board Local Levy may be used
for transporting students and for the replacement of school
buses.

C.  Transportation of students in areas where walking
constitutes a hazardous condition may be provided from general
funds from the school district or from the Board Local Levy.

(1)  Hazardous conditions shall be determined by an
analysis of the following factors:

(a)  volume, type, and speed of vehicular traffic;
(b)  age and condition of students traversing the area;
(c)  condition of the roadway, sidewalks and applicable

means of access in the area; and
(d)  environmental conditions.
(2)  A local board may designate hazardous conditions.
D.  Guarantee Transportation Levy
(1)  Appropriated funds under Section 53A-17a-127(7)

shall be distributed according to each school district's
proportional share of its qualifying state contribution.

(2)  The qualifying state contribution for school districts
shall be the difference between 85 percent of the average state
cost per qualifying mile multiplied by the number of qualifying
miles and the current funds raised per school district by an
amount of revenue equal to at least .0002 per dollar of taxable
value of the school district's Board Local Levy under Section
53A-17a-164.

R277-600-11.  Exceptions.
A.  When undue hardships and inequities are created

through exact application of these standards, school districts
may request an exception to these rules from the State
Superintendent on individual cases.  Such hardships or
inequities may include written evidence demonstrating that no
significant increased costs (less than one percent of a school
district's transportation budget) is incurred due to a waiver or
that students cannot be provided services consistent with the law
due to transportation restrictions.  The State Superintendent may
consult with the Pupil Transportation Advisory Committee,
designated in Section 53A-17a-127(5), in considering the
exemption.

B(1)  a school district shall not be penalized in the
computation of its state allocation for the presence on an
approved to and from school route of an ineligible student who
does not create an appreciable increase in the cost of the route;

(2)  there is an appreciable increase in cost if, because of
the presence of ineligible students, any of the following occurs:

(a)  another route is required;
(b)  a larger or additional bus is required;
(c)  a route's mileage is increased;
(d)  the number of pick-up points below the mileage limits

for eligible students exceeds one;
(e)  significant additional time is required to complete a

route.
(3)  ineligible students may ride buses on a space available

basis.  An eligible student may not be displaced or required to
stand in order to make room for an ineligible student.

KEY:  school buses, school transportation
April 10, 2012 Art X Sec 3
Notice of Continuation January 8, 2008 53A-1-402(1)(d)

53A-17a-126 and 127
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R277.  Education, Administration.
R277-615.  Standards and Procedures for Student Searches.
R277-615-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Controlled substances" means substances identified

under Sections 58-37-2, 58-37a-3 and 58-37b-2.
C.  "Law enforcement authorities" means officers working

under the direct supervision and in the employment of police or
law enforcement, as opposed to under the supervision of a
public education, agency.  Law enforcement authorities have
received police officer training and are acting in that capacity.

D.  "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and the
Utah Schools for the Deaf and the Blind.

E.  "Reasonable suspicion" means a particularized and
objective basis, supported by objective and articulable facts
leading the searcher to believe that there is a moderate chance
of finding evidence of wrongdoing.  Reasonableness considers
the totality of the circumstances including such factors as the
scope and manner of the intrusion, the justification for the
search, the nature of the infraction, the place where the search
is conducted, the student's age, history and school record, the
prevalence and seriousness of the problem in the school, the
exigency requiring the search without delay, the reliability of the
information used as a justification for the search, and the school
official's prior experience with the student.  The search shall be
reasonable both in inception of the search and the scope of the
search.

F.  "School official" means a school superintendent,
associate superintendent, school district specialist, school
principal or assistant principal or charter school employee who
is a director, principal, headmaster, or assistant administrator.

G.  "Weapon" means any item capable of causing death or
serious bodily injury or a facsimile or representation of the item.

R277-615-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, by Section 53A-11-1305 that directs the
Board and LEAs to adopt rules to protect students against
unreasonable and excessive intrusion of personal rights and
privacy on school property or at school-sponsored activities, and
by Section 53A-1-401(3) which allows the Board to adopt rules
in accordance with its responsibilities.

B.  The purpose of this rule is to direct LEAs to adopt rules
or policies or both to protect student rights with procedures and
provisions that balance students' rights and privacy with the
responsibility of school officials for the safety and protection of
students and adults while on school property or at school-
sponsored events.

R277-615-3.  Board Responsibilities.
A.  The Board shall provide consistent definitions for LEAs

to include in policies.
B.  The Board shall develop a model policy as guidance for

LEAs.
C.  The Board shall include an assurance for LEAs

regarding the student search policy required under Section 53A-
11-1305 in the Utah Consolidated Report, beginning with the
2012-13 school year.

R277-615-4.  LEA Responsibilities.
A.  LEAs shall develop a policy for searching students for

controlled substances as required under Utah law and for
weapons before June 30, 2012.

B.  LEAs shall include appropriate interested parties in the
development of student search policies, including parents,
school employees, and licensed school employees.

C.  LEA policies shall ensure protection of individual

student rights against excessive and unreasonable intrusion.
D.  LEAs shall make policies available to parents

electronically and in materials provided to parents and students
upon enrollment as soon as reasonably possible following
adoption of policies.

E.  LEAs shall provide adequate training to appropriate
classes of employees for fair and consistent implementation of
student search policies.

KEY:  students, searches
April 10, 2012 Art X Sec 3

53A-11-1305
53A-1-401(3)
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R307.  Environmental Quality, Air Quality.
R307-101.  General Requirements.
R307-101-1.  Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sources in
the state.  These rules apply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Quality Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2.  Definitions.
Except where specified in individual rules, definitions in

R307-101-2 are applicable to all rules adopted by the Air
Quality Board.

"Actual Emissions" means the actual rate of emissions of
a pollutant from an emissions unit determined as follows:

(1)  In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations.  The Executive Secretary shall allow
the use of a different time period upon a determination that it is
more representative of normal source operation.  Actual
emissions shall be calculated using the unit's actual operating
hours, production rates, and types of materials processed, stored,
or combusted during the selected time period.

(2)  The Executive Secretary may presume that source-
specific allowable emissions for the unit are equivalent to the
actual emissions of the unit.

(3)  For any emission unit, other than an electric utility
steam generating unit specified in (4), which has not begun
normal operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(4)  For an electric utility steam generating unit (other than
a new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or operational
change shall equal the representative actual annual emissions of
the unit, provided the source owner or operator maintains and
submits to the executive secretary, on an annual basis for a
period of 5 years from the date the unit resumes regular
operation, information demonstrating that the physical or
operational change did not result in an emissions increase.  A
longer period, not to exceed 10 years, may be required by the
executive secretary if the executive secretary determines such a
period to be more representative of normal source post-change
operations.

"Acute Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - ceiling (TLV-C) has been adopted by the American
Conference of Governmental Industrial Hygienists (ACGIH) in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, (2009)."

"Air Contaminant" means any particulate matter or any gas,
vapor, suspended solid or any combination of them, excluding
steam and water vapors (Section 19-2-102(1)).

"Air Contaminant Source" means any and all sources of
emission of air contaminants whether privately or publicly
owned or operated (Section 19-2-102(2)).

"Air Pollution" means the presence in the ambient air of
one or more air contaminants in such quantities and duration
and under conditions and circumstances, as is or tends to be
injurious to human health or welfare, animal or plant life, or
property, or would unreasonably interfere with the enjoyment of

life or use of property as determined by the standards, rules and
regulations adopted by the Air Quality Board (Section 19-2-
104).

"Allowable Emissions" means the emission rate of a source
calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-8.

"Ambient Air" means the surrounding or outside air
(Section 19-2-102(4)).

"Appropriate Authority" means the governing body of any
city, town or county.

"Atmosphere" means the air that envelops or surrounds the
earth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district health department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Board" means Air Quality Board.  See Section 19-2-
102(6)(a).

"Breakdown" means any malfunction or procedural error,
to include but not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equipment causing emissions in excess of
those allowed by approval order or Title R307.

"BTU" means British Thermal Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Calibration Drift" means the change in the instrument
meter readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent material (e.g., activated carbon, aluminum, silica gel),
an inlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of all VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant" means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Chargeable Pollutant" means any regulated air pollutant
except the following:

(1)  Carbon monoxide;
(2)  Any pollutant that is a regulated air pollutant solely

because it is a Class I or II substance subject to a standard
promulgated or established by Title VI of the Act, Stratospheric
Ozone Protection;

(3)  Any pollutant that is a regulated air pollutant solely
because it is subject to a standard or regulation under Section
112(r) of the Act, Prevention of Accidental Releases.

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value - ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Clean Air Act" means federal Clean Air Act as amended
in 1990.

"Clean Coal Technology" means any technology, including
technologies applied at the precombustion, combustion, or post
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combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.

"Clean Coal Technology Demonstration Project" means a
project using funds appropriated under the heading "Department
of Energy-Clean Coal Technology," up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations
for the Environmental Protection Agency.  The Federal
contribution for a qualifying project shall be at least 20 percent
of the total cost of the demonstration project.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from a given area.  This
number is provided by the National Weather Service.

"Commence" as applied to construction of a major source
or major modification means that the owner or operator has all
necessary pre-construction approvals or permits and either has:

(1)  Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
a reasonable time; or

(2)  Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" means any physical change or change in the
method of operation including fabrication, erection, installation,
demolition, or modification of a source which would result in a
change in actual emissions.

"Control Apparatus" means any device which prevents or
controls the emission of any air contaminant directly or
indirectly into the outdoor atmosphere.

"Department" means Utah State Department of
Environmental Quality.  See Section 19-1-103(1).

"Electric Utility Steam Generating Unit" means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale.  Any steam supplied to a
steam distribution system for the purpose of providing steam to
a steam-electric generator that would produce electrical energy
for sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Emission" means the act of discharge into the atmosphere
of an air contaminant or an effluent which contains or may
contain an air contaminant; or the effluent so discharged into the
atmosphere.

"Emissions Information" means, with reference to any
source operation, equipment or control apparatus:

(1)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air contaminant which has been
emitted by the source operation, equipment, or control
apparatus;

(2)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air contaminant which, under
an applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such
purposes, a description of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3)  A general description of the location and/or nature of
the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations (including, to the extent necessary for such purposes,

a description of the device, installation, or operation
constituting the source operation).

"Emission Limitation" means a requirement established by
the Board or the Administrator, EPA, which limits the quantity,
rate or concentration of emission of air pollutants on a
continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Emissions Unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant
subject to regulation under the Clean Air Act.

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR Parts 60 and 61,
requirements within the State Implementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.
"EPA Method 9" means 40 CFR Part 60, Appendix A,

Method 9, "Visual Determination of Opacity of Emissions from
Stationary Sources," and Alternate 1, "Determination of the
opacity of emissions from stationary sources remotely by
LIDAR."

"Executive Director" means the Executive Director of the
Utah Department of Environmental Quality.  See Section 19-1-
103(2).

"Executive Secretary" means the Executive Secretary of the
Board.

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution.  It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Fireplace" means all devices both masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partially open to the
room.  Fireplaces include those devices with circulating
systems, heat exchangers, or draft reducing doors with a net
thermal efficiency of no greater than twenty percent and are
used for aesthetic purposes.

"Fugitive Dust" means particulate, composed of soil and/or
industrial particulates such as ash, coal, minerals, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces.  Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions" means emissions from an installation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means all putrescible animal and vegetable
matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.

"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act.  A list of these
pollutants is available at the Division of Air Quality.

"Household Waste" means any solid or liquid material
normally generated by the family in a residence in the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.
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"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant.
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or
butane.

"Maintenance Area" means an area that is subject to the
provisions of a maintenance plan that is included in the Utah
state implementation plan, and that has been redesignated by
EPA from nonattainment to attainment of any National Ambient
Air Quality Standard.

(a)  The following areas are considered maintenance areas
for ozone:

(i)  Salt Lake County, effective August 18, 1997; and
(ii)  Davis County, effective August 18, 1997.
(b)  The following areas are considered maintenance areas

for carbon monoxide:
(i)  Salt Lake City, effective March 22, 1999;
(ii)  Ogden City, effective May 8, 2001; and
(iii)  Provo City, effective January 3, 2006.
(c)  The following areas are considered maintenance areas

for PM10:
(i)  Salt Lake County, effective on the date that EPA

approves the maintenance plan that was adopted by the Board
on July 6, 2005; and

(ii)  Utah County, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on July 6,
2005; and

(iii)  Ogden City, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on July 6,
2005.

(d)  The following area is considered a maintenance area
for sulfur dioxide:  all of Salt Lake County and the eastern
portion of Tooele County above 5600 feet, effective on the date
that EPA approves the maintenance plan that was adopted by the
Board on January 5, 2005.

"Major Modification" means any physical change in or
change in the method of operation of a major source that would
result in a significant net emissions increase of any pollutant.  A
net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone.  Within
Salt Lake and Davis Counties or any nonattainment area for
ozone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone.  Within areas
of nonattainment for PM10, a significant net emission increase
for any PM10 precursor is also a significant net emission
increase for PM10.  A physical change or change in the method
of operation shall not include:

(1)  routine maintenance, repair and replacement;
(2)  use of an alternative fuel or raw material by reason of

an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;

(3)  use of an alternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4)  use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(5)  use of an alternative fuel or raw material by a source:
(a)  which the source was capable of accommodating before

January 6, 1975, unless such change would be prohibited under
any enforceable permit condition; or

(b)  which the source is otherwise approved to use;
(6)  an increase in the hours of operation or in the

production rate unless such change would be prohibited under

any enforceable permit condition;
(7)  any change in ownership at a source
(8)  the addition, replacement or use of a pollution control

project at an existing electric utility steam generating unit,
unless the executive secretary determines that such addition,
replacement, or use renders the unit less environmentally
beneficial, or except:

(a)  when the executive secretary has reason to believe that
the pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title I of the Clean Air Act, if any, and

(b)  the executive secretary determines that the increase
will cause or contribute to a violation of any national ambient
air quality standard or PSD increment, or visibility limitation.

(9)  the installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project,
provided that the project complies with:

(a)  the Utah State Implementation Plan; and
(b)  other requirements necessary to attain and maintain the

national ambient air quality standards during the project and
after it is terminated.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1)  any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a)  any source located in a nonattainment area for carbon
monoxide which emits, or has the potential to emit, carbon
monoxide in the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 187 of the federal Clean Air Act; or

(b)  any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 of the federal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c)  any source located in a nonattainment area for PM10
which emits, or has the potential to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2)  any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3)  the fugitive emissions and fugitive dust of a stationary
source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
(e)  Iron and steel mills;
(f)  Primary aluminum or reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
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(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British Thermal Units per hour heat
input;

(v)  Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British Thermal Units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which results in a potential increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the allowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title 40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1)  any increase in actual emissions from a particular
physical change or change in method of operation at a source;
and

(2)  any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.  For purposes of
determining a "net emissions increase":

(a)  An increase or decrease in actual emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b)  An increase or decrease in actual emissions is
creditable only if it has not been relied on in issuing a prior
approval for the source which approval is in effect when the
increase in actual emissions for the particular change occurs.

(c)  An increase or decrease in actual emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if it is required to be considered in calculating the amount
of maximum allowable increases remaining available.  With
respect to particulate matter, only PM10 emissions will be used
to evaluate this increase or decrease.

(d)  An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old
level.

(e)  A decrease in actual emissions is creditable only to the
extent that:

(i)  The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level
of actual emissions;

(ii)  It is enforceable at and after the time that actual
construction on the particular change begins; and

(iii)  It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv)  It has not been relied on in issuing any permit under
R307-401 nor has it been relied on in demonstrating attainment
or reasonable further progress.

(f)  An increase that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant.  Any replacement unit that requires shakedown
becomes operational only after a reasonable shakedown period,

not to exceed 180 days.
"New Installation" means an installation, construction of

which began after the effective date of any regulation having
application to it.

"Nonattainment Area" means an area designated by the
Environmental Protection Agency as nonattainment under
Section 107, Clean Air Act for any National Ambient Air
Quality Standard. The designations for Utah are listed in 40
CFR 81.345.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operates or supervises a facility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM2.5" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 2.5 micrometers as
measured by an EPA reference or equivalent method.

"PM10" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 10 micrometers as
measured by an EPA reference or equivalent method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM10.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415.

"Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
subdivision of a state.  (Subsection 19-2-103(4)).

"Pollution Control Project" means any activity or project
at an existing electric utility steam generating unit for purposes
of reducing emissions from such unit.  Such activities or
projects are limited to:

(1)  The installation of conventional or innovative
pollution control technology, including but not limited to
advanced flue gas desulfurization, sorbent injection for sulfur
dioxide and nitrogen oxides controls and electrostatic
precipitators;

(2)  An activity or project to accommodate switching to a
fuel which is less polluting than the fuel used prior to the
activity or project, including, but not limited to natural gas or
coal reburning, or the cofiring of natural gas and other fuels for
the purpose of controlling emissions;

(3)  A permanent clean coal technology demonstration
project conducted under Title II, sec. 101(d) of the Further
Continuing Appropriations Act of 1985 (sec. 5903(d) of title 42
of the United States Code), or subsequent appropriations, up to
a total amount of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency; or

(4)  A permanent clean coal technology demonstration
project that constitutes a repowering project.

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design.  Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on the type
or amount of material combusted, stored, or processed shall be
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treated as part of its design if the limitation or the effect it would
have on emissions is enforceable.  Secondary emissions do not
count in determining the potential to emit of a stationary source.

"Process Level" means the operation of a source, specific
to the kind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
raw material or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus.  For a stationary internal combustion unit
or any other fuel burning equipment, this term may be expressed
as the quantity of fuel burned per unit of time.

"Reactivation of a Very Clean Coal-Fired Electric Utility
Steam Generating Unit" means any physical change or change
in the method of operation associated with the commencement
of commercial operations by a coal-fired utility unit after a
period of discontinued operation where the unit:

(1)  Has not been in operation for the two-year period prior
to the enactment of the Clean Air Act Amendments of 1990, and
the emissions from such unit continue to be carried in the
emission inventory at the time of enactment;

(2)  Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficiency
for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

(3)  Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

(4)  Is otherwise in compliance with the requirements of the
Clean Air Act.

"Reasonable Further Progress" means annual incremental
reductions in emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse" means solid wastes, such as garbage and trash.
"Regulated air pollutant" means any of the following:
(a)  Nitrogen oxides or any volatile organic compound;
(b)  Any pollutant for which a national ambient air quality

standard has been promulgated;
(c)  Any pollutant that is subject to any standard

promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d)  Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e)  Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i)  Any pollutant subject to requirements under Section
112(j) of the Act, Equivalent Emission Limitation by Permit.  If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(e) of the Act, any pollutant
for which a subject source would be major shall be considered
to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii)  Any pollutant for which the requirements of Section
112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Repowering" means replacement of an existing coal-fired
boiler with one of the following clean coal technologies:
atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and
indirect coal-fired turbines, integrated gasification fuel cells, or
as determined by the Administrator, in consultation with the
Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
waste reduction relative to the performance of technology in

widespread commercial use as of November 15, 1990.
(1)  Repowering shall also include any oil and/or gas-fired

unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the Department
of Energy.

(2)  The executive secretary shall give expedited
consideration to permit applications for any source that satisfies
the requirements of this definition and is granted an extension
under section 409 of the Clean Air Act.

"Representative Actual Annual Emissions" means the
average rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical change
or change in the method of operation of unit, (or a different
consecutive two-year period within 10 years after that change,
where the executive secretary determines that such period is
more representative of source operations), considering the effect
any such change will have on increasing or decreasing the
hourly emissions rate and on projected capacity utilization.  In
projecting future emissions the executive secretary shall:

(1)  Consider all relevant information, including but not
limited to, historical operational data, the company's own
representations, filings with the State of Federal regulatory
authorities, and compliance plans under title IV of the Clean Air
Act; and

(2)  Exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating unit,
that portion of the unit's emissions following the change that
could have been accommodated during the representative
baseline period and is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the particular
change, including any increased utilization due to the rate of
electricity demand growth for the utility system as a whole.

"Residence" means a dwelling in which people live,
including all ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and is capable of, and intended for
use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by the test procedures prescribed in 40 CFR 60.534.
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds.  Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of a residential solid fuel burning device
shall be considered as such.  Fireplaces are not included in this
definition for solid fuel burning devices.

"Road" means any public or private road.
"Salvage Operation" means any business, trade or industry

engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
chemicals, shipping containers or drums.

"Secondary Emissions" means emissions which would
occur as a result of the construction or operation of a major
source or major modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causes the secondary emissions.  Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major source
or major modification.  Secondary emissions do not include any
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from a train, or
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from a vessel.
Fugitive emissions and fugitive dust from the source or

modification are not considered secondary emissions.
"Significant" means:
(1)  In reference to a net emissions increase or the potential

of a source to emit any of the following pollutants, a rate of
emissions that would equal or exceed any of the following rates:

Carbon monoxide:  100 ton per year (tpy);
Nitrogen oxides:  40 tpy;
Sulfur dioxide:  40 tpy;
PM10:  15 tpy;
Particulate matter:  25 tpy;
Ozone:  40 tpy of volatile organic compounds;
Lead:  0.6 tpy.
"Solid Fuel" means wood, coal, and other similar organic

material or combination of these materials.
"Solvent" means organic materials which are liquid at

standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source" means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which is located on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control.  A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping.  Pollutant-emitting activities shall be
considered as part of the same industrial grouping if they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers 4101-0065 and 003-
005-00176-0, respectively).

"Stack" means any point in a source designed to emit
solids, liquids, or gases into the air, including a pipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part
60).

"State" means Utah State.
"Temporary" means not more than 180 calendar days.
"Temporary Clean Coal Technology Demonstration

Project" means a clean coal technology demonstration project
that is operated for a period of 5 years or less, and which
complies with the Utah State Implementation Plan and other
requirements necessary to attain and maintain the national
ambient air quality standards during the project and after it is
terminated.

"Threshold Limit Value - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Threshold Limit Value - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air contaminant equal to a threshold limit value - ceiling
(TLV- C) or threshold limit value -time weighted average (TLV-
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly

flammable or explosive including, but not limited to clothing,
rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"Volatile Organic Compound (VOC)" means VOC as
defined in 40 CFR 51.100(s)(1), effective as of the date
referenced in R307-101-3, is hereby adopted and incorporated
by reference.

"Waste" means all solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuse including that
resulting from the prosecution of any business, trade or industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is zero.

R307-101-3.  Version of Code of Federal Regulations
Incorporated by Reference.

Except as specifically identified in an individual rule, the
version of the Code of Federal Regulations (CFR) incorporated
throughout R307 is dated July 1, 2011.

KEY:  air pollution, definitions
April 5, 2012 19-2-104(1)(a)
Notice of Continuation July 2, 2009
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R307.  Environmental Quality, Air Quality.
R307-222.  Emission Standards:  Existing Incinerators for
Hospital, Medical, Infectious Waste.
R307-222-1.  Purpose and Applicability.

(1)  R307-222 regulates emissions from existing
incinerators for hospital, medical, or infectious waste or any
combination of them.  The purpose of R307-222 is to reduce the
emissions of particulate matter, sulfur dioxide, hydrogen
chloride, oxides of nitrogen, carbon monoxide, lead, cadmium,
mercury, and dioxins and dibenzofurans from incinerators
burning hospital, medical or infectious waste. Reductions are
required by 42 U.S.C. 7411(d) and 7429 and 40 CFR Part 60,
Subpart Ce, published at 62 FR 48348, September 15, 1997, 40
CFR Part 60, Subpart Ce as amended on October 6, 2009, and
by the Plan for Incinerators for Hospital, Medical, and
Infectious Waste which is incorporated by reference at R307-
220-3.

(2)  Except as set forth in R307-222-1(2)(a) through R307-
222-1(2)(g), R307-222 applies to each incinerator for hospital,
medical, or infectious waste or any combination of them for
which construction commenced on or before June 20, 1996; for
which modification was commenced on or before March 16,
1998; for which construction was commenced after June 20,
1996 but no later than December 1, 2008; or for which
modification is commenced after March 16, 1998 but no later
than April 6, 2010.

(a)  A combustor is not subject to R307-222 during periods
when only pathological waste, low-level radioactive waste,
chemotherapeutic waste or any combination of them as defined
in 40 CFR 60.51c is burned, provided the owner or operator of
the combustor:

(i)  Notifies the executive secretary of an exemption claim;
and

(ii)  Keeps records on a calendar quarter basis of the
periods of time when only pathological waste, low-level
radioactive waste, chemotherapeutic waste or any combination
of them is burned.

(b)  Any co-fired combustor as defined in 40 CFR 60.51c
is not subject to this subpart if the owner or operator of the co-
fired combustor:

(i)  Notifies the executive secretary of an exemption claim;
(ii)  Provides an estimate of the relative weight of wastes to

be combusted, including hospital, medical or infectious waste or
any combination of them, and other fuels and wastes; and

(iii)  Keeps records on a calendar quarter basis of the
weight of hospital, medical, or infectious waste or any
combination of them which was combusted, and the weight of
all other fuels and wastes combusted at the co-fired combustor.

(c)  Any combustor required to have a permit under R315-
306 is not subject to R307-222.

(d)  Any combustor which meets the applicability
requirements under Subpart Cb, Ea, or Eb of 40 CFR Part 60 is
not subject to R307-222.

(e)  Any pyrolysis unit as defined in 40 CFR 60.51c is not
subject to R307-222.

(f)  Any cement kiln firing hospital, medical, or infectious
waste or any combination of them is not subject to R307-223.

(g)  Physical or operational changes made to an existing
hospital, medical or infectious waste incinerator unit solely for
the purpose of complying with emission guidelines under R307-
222 are not considered a modification and do not result in an
existing hospital, medical or infectious or any combination
waste incinerator unit becoming subject to the provisions of
R307-210.

(3)  Beginning September 15, 2000, any facility subject to
R307-222 is also required to obtain an operating permit under
R307-415.

R307-222-2.  Definitions and References.

(1)  The following definitions apply only to R307-222.
Definitions found in 40 CFR 60.31e, effective as of the date
referenced in R307-101-3, and 40 CFR 60.51c, effective as of
the date referenced in R307-101-3, are adopted and
incorporated by reference, with the following substitutions.

(a)  Substitute "executive secretary" for all federal
regulation references to "Administrator."

(b)  Substitute "State of Utah" for all federal regulation
references to "State agency" or "State regulatory agency."

(c)  Substitute "Rule R307-222" for all references to "this
subpart."

(d)  Substitute "40 CFR Part 60" for all references to "this
part."

(e)  Substitute "40 CFR" for all references to "This title."

R307-222-3.  All Incinerators.
Each incinerator subject to R307-222 must comply with

the requirements of 40 CFR 60.52c(b) for emission limits, 40
CFR 60.53c for operator training and qualification, 40 CFR
60.54c for siting requirements, 40 CFR 60.55c for a waste
management plan, 40 CFR 56c for compliance and performance
testing, 40 CFR 60.57c for monitoring requirements, and 40
CFR 60.58c(b) excluding (b)(2)(ii) and (b)(7) for
recordkeeping, and 40 CFR 60.58c(c) through (f) for reporting.
These provisions, effective as of the date referenced in R307-
101-3, are adopted and incorporated by reference.

R307-222-4.  Large, Medium and Small Incinerators.
Except as provided in Section R307-222-5, each

incinerator must comply with the emissions limitations of Table
1A and Table 1B in 40 CFR Part 60, Subpart Ce; 40 CFR
60.57c; and 40 CFR 60.56c, excluding 56c(b)(12) and
56c(c)(3), effective as of the date referenced in R307-101-3,
which are adopted and incorporated by reference.

R307-222-5.  Small Rural Incinerators.
(1)  A small rural incinerator is a small incinerator as

defined in Section R307-222-2 that:
(a)  is located more than 50 miles from the boundary of the

nearest Standard Metropolitan Statistical Area listed in OMB
bulletin No. 93-17 entitled "Revised Statistical definitions for
Metropolitan Areas," June 30, 1993; and

(b)  burns less than 2000 pounds per week of hospital,
medical or infectious waste or any combination of them.  The
2000 pounds per week limitation does not apply during
performance tests.

(2)  Each small rural incinerator must comply with the
emission limits of Table 2A and Table 2B in 40 CFR Part 60,
Subpart Ce, effective as of the date referenced in R307-101-3,
which are adopted and incorporated by reference.

(3)  Each small rural incinerator must comply with the
inspection requirements of 40 CFR 60.36e(a)(1) and (a)(2),
effective as of the date referenced in R307-101-3, which are
adopted and incorporated by reference.  An inspection meeting
these requirements must be conducted within one year after
federal approval of the Plan incorporated by reference in R307-
220-3, and annually no more than 12 months following the
previous annual inspection.

(4)  Each small rural incinerator must comply with the
compliance and performance testing requirements of 40 CFR
60.37e(b)(1) through (b)(5), effective as of the date referenced
in R307-101-3, which are adopted and incorporated by
reference.

(5)  Each small rural incinerator must comply with the
monitoring requirements of 40 CFR 60.37e(d)(1) through
(d)(3), effective as of the date referenced in R307-101-3, which
are adopted and incorporated by reference.

(6)  Each small rural incinerator must comply with the
recordkeeping and reporting requirements of 40 CFR
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60.38e(b)(1) and (b)(2), effective as of the date referenced in
R307-101-3, which are adopted and incorporated by reference.

KEY:  air pollution, hospitals, medical incinerator, infectious
waste
March 7, 2012 19-2-104
Notice of Continuation February 8, 2008
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R307.  Environmental Quality, Air Quality.
R307-424.  Permits:  Mercury Requirements for Electric
Generating Units.
R307-424-1.  Purpose and Applicability.

The purpose of R307-424 is to regulate mercury emissions
from any coal-fired electric generating unit (EGU).  R307-424
applies to any coal-fired electric generating unit as defined in 40
CFR 60.24.

R307-424-2.  Part 70 Permit.
Sources meeting the applicability requirements of R307-

424-1 above, and also meeting the applicability requirements of
R307-415-4, are required to obtain a mercury (Hg) budget
permit in accordance with R307-224-2(1)(a).

R307-424-3.  Offset Requirement:  Mercury.
Sources meeting the applicability requirements of R307-

424-1 above and making application for an approval order under
R307-401 shall, in addition to any other requirement for
obtaining such approval order, obtain an enforceable offset for
any potential increase in mercury emissions in accordance with
the following:

(1)  The permitted increase in mercury emissions,
considering the application of any control method or device,
shall be offset by mercury emission credits at a ratio of 1 to 1.1
respectively.

(2)  The averaging period for such determinations shall be
a 12-month period.

(3)  Mercury emission credits must be obtained from an
EGU located within the State of Utah, excluding any EGU
located on Indian lands within the State.

(4)  To preserve reductions in mercury emissions as credits
for use in offsetting potential increases, the executive secretary
must identify such credits in an order issued pursuant to R307-
401 and shall provide a registry to identify the person, private
entity or governmental authority that has the right to use or
allocate the banked emission reduction credits, and to record any
transfers of, or liens on, these rights.

(5)  Any emission offsets shall be enforceable by the time
a new or modified source commences construction, and, by the
time a new or modified source commences operation, any
emission offsets shall be in effect and enforceable.

(6)  The quantity of mercury emission reductions to be used
for credit will be determined in accordance with 40 CFR part 75,
or will be based on the best available data reported to the
executive secretary.  To the extent that the EGU has been
subject to the requirements of part 75, mercury emissions data
shall be the average of the 3 highest annual amounts over the
most recent 5-year period.  Mercury emission reductions made
prior to December 31, 1999 shall not be creditable for such
purpose.

(7)  R307-424-3 shall not apply to any EGU for which a
valid approval order was issued prior to November 17, 2006.

R307-424-4.  Emission Rates.
(1)  By no later than December 31, 2012, the owner or

operator of any EGU with an input heat capacity in excess of
1,500 MMbtu per hour and having commenced operations prior
to November 17, 2006, shall demonstrate compliance with at
least one of the following:

(a)  A maximum emission rate of 6.50 X 10  pounds-7

mercury per million btu heat input; or
(b)  A minimum of 90% control of total mercury emissions.
(2)  Compliance with (1) above shall be based on an annual

averaging period beginning January 1 and ending December 31.
(a)  Beginning January 1, 2013, compliance shall be

determined using the monitoring and recordkeeping
requirements incorporated under R307-224-2.  Upon completion
of each year's fourth quarterly report, an assessment shall be

made for the entire calendar year and reported to the executive
secretary within 30 days.

(b)  Where it is necessary to determine the mercury content
of the coal or coals burned, the owner or operator shall use the
appropriate ASTM method, and shall measure at least one
representative sample each month.  Records of such testing shall
be kept for a period of at least five years, and shall be made
available to the executive secretary upon request.

(3)  Should an EGU be unable to achieve the maximum
emission rate or the minimum control efficiency described in (1)
above, despite proper operation of the unit in conjunction with
a baghouse as well as wet or dry flue gas de-sulfurization, the
owner or operator may petition the executive secretary for a
modification to the compliance limitation for the unit in
accordance with R307-401.

(a)  Such petition shall be received no later than the date
upon which the compliance assessment required under (2)(a)
above is due.

(b)  Any such determination by the executive secretary will
be made on a case-by-case basis, taking into consideration
energy, environmental and economic impacts and other costs.
It will be based on the best information and analytical
techniques available.

KEY:  air pollution, electric generating unit, mercury
May 9, 2007 19-2-101
Notice of Continuation April 5, 2012 19-2-104(1)(a)

19-2-104(3)(e)
40 CFR 60.24
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-200.  Underground Storage Tanks:  Definitions.
R311-200-1.  Definitions.

(a)  Refer to Section 19-6-402 for definitions not found in
this rule.

(b)  For purposes of underground storage tank rules:
(1)  "Actively participated" for the purpose of the

certification programs means that the individual applying for
certification must have had operative experience for the entire
project from start to finish, whether it be an installation or a
removal.

(2)  "Alternative Fuel" means a petroleum-based fuel
containing:

(A)  more than ten percent ethanol, or
(B)  more than twenty percent biodiesel.
(3)  "As-built drawing" for purpose of notification means

a drawing to scale of newly constructed USTs.  The USTs shall
be referenced to buildings, streets and limits of the excavation.
The drawing shall show the locations of tanks, product lines,
dispensers, vent lines, cathodic protection systems, and
monitoring wells.  Drawing size shall be limited to 8-1/2" x 11"
if possible, but shall in no case be larger than 11" x 17".

(4)  "Automatic line leak detector test" means a test that
simulates a leak, and causes the leak detector to restrict or shut
off the flow of regulated substance through the piping or trigger
an audible or visual alarm.

(5)  "Backfill" means any foreign material, usually pea
gravel or sand, which usually differs from the native soil and is
used to support or cover the underground storage tank system.

(6)  "Biodiesel" means a fuel comprised of mono-alkyl
esters of long chain fatty acids derived from vegetable oils or
animal fats, designated B100.

(7)  "Burden" means the addition of the percentage of
indirect costs which are added to raw labor costs.

(8)  "Certificate" means a document that evidences
certification.

(9)  "Certification" means approval by the Executive
Secretary or the Board to engage in the activity applied for by
the individual.

(10)  "Certified Environmental Laboratory" means a
laboratory certified by the Utah Department of Health as
outlined in Rule R444-14 to perform analyses according to the
laboratory methods identified for UST sampling in Subsection
R311-205-2(d).

(11)  "Change-in-service" means the continued use of an
UST to store a non-regulated substance.

(12)  "Community Water System" means a public water
system that serves at least fifteen service connections used by
year-round residents or regularly serves at least 25 year-round
residents.

(13)  "Confirmation sample" means an environmental
sample taken, excluding closure samples as outlined in Section
R311-205-2, during soil overexcavation or any other remedial
or investigation activities conducted for the purpose of
determining the extent and degree of contamination.

(14)  "Consultant" is a person who is a certified
underground storage tank consultant according to Subsection
19-6-402(6).

(15)  "Customary, reasonable and legitimate expenses"
means costs incurred during the investigation, abatement and
corrective actions that address a release which are normally
charged according to accepted industry standards, and which
must be justified in an audit as an appropriate cost.  The costs
must be directly related to the tasks performed.

(16)  "Customary, reasonable and legitimate work" means
work for investigation, abatement and corrective action that is
required to reduce contamination at a site to levels that are
protective of human health and the environment. Acceptable

levels may be established by risk-based analysis and taking into
account current or probable land use as determined by the
Executive Secretary following the criteria in R311-211.

(17)  "Department" means the Utah Department of
Environmental Quality.

(18)  "Eligible exempt underground storage tank" for the
purpose of eligibility for the Utah Petroleum Storage Tank Trust
Fund means a tank specified in 19-6-415(1).

(19)  "Environmental sample" is a groundwater, surface
water, air, or soil sample collected, using appropriate methods,
for the purpose of evaluating environmental contamination.

(20)  "EPA" means the United States Environmental
Protection Agency.

(21)  "Expeditiously disposed of" means disposed of as
soon as practical so as not to become a potential threat to human
health or safety or the environment, whether foreseen or
unforeseen as determined by the Executive Secretary.

(22)  "Fiscal year" means a period beginning July 1 and
ending June 30 of the following year.

(23)  "Full installation" for the purposes of 19-6-411(2)
means the installation of an underground storage tank.

(24)  "Groundwater sample" is a sample of water from
below the surface of the ground collected according to protocol
established in Rule R311-205.

(25)  "Groundwater and soil sampler" is the person who
performs environmental sampling for compliance with Utah
underground storage tank rules.

(26)  "Injury or Damages from a Release" means, for the
purposes of Subsection 19-6-409(2)(e), any petroleum
contamination that has migrated from the release onto or under
a third party's property at concentrations exceeding Initial
Screening Levels specified in R311-211-6(a).

(27)  "In use" means that an operational, inactive or
abandoned underground storage tank contains a regulated
substance, sludge, dissolved fractions, or vapor which may pose
a threat to human health, safety or the environment as
determined by the Executive Secretary.

(28)  "Lapse" in reference to the Certificate of Compliance
and coverage under the Petroleum Storage Tank Trust Fund,
means to terminate automatically.

(29)  "Native soil" means any soil that is not backfill
material, which is naturally occurring and is most representative
of the localized subsurface lithology and geology.

(30)  "No Further Action determination" means that the
Executive Secretary has evaluated information provided by
responsible parties or others about the site and determined
detectable petroleum contamination from a particular release
does not present an unacceptable risk to public health or the
environment based upon Board established criteria in R311.  If
future evidence indicates contamination from that release may
cause a threat, further corrective action may be required.

(31)  "Notice of agency action" means any enforcement
notice, notice of violation, notice of non-compliance, order, or
letter issued to an individual for the purpose of obtaining
compliance with underground storage tank rules and
regulations.

(32)  "Occurrence" in reference to Subsection R311-208-4
means a separate petroleum fuel delivery to a single tank.

(33)  "Owners and operators" means either an owner or
operator, or both owner and operator.

(34)  "Overexcavation" means any soil removed in an effort
to investigate or remediate in addition to the minimum amount
required to remove the UST or take environmental samples
during UST closure activities as outlined in Section R311-205-
2.

(35)  "Permanently closed" means underground storage
tanks that are removed from service following guidelines in 40
CFR Part 280 Subpart G adopted by Section R311-202.

(36)  "Petroleum storage tank" means a storage tank that
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contains petroleum as defined by Section 19-6-402(20).
(37)  "Petroleum storage tank fee" means the fee which

capitalizes the Petroleum Storage Tank Trust Fund as
established in Section 19-6-409.

(38)  "Petroleum storage tank trust fund" means the fund
created by Section 19-6-409.

(39)  "Potable Drinking Water Well" means any hole (dug,
driven, drilled, or bored) that extends into the earth until it
meets groundwater which supplies water for a non-community
public water system, or otherwise supplies water for household
use (consisting of drinking, bathing, and cooking, or other
similar uses).  Such well may provide water to entities such as
a single-family residence, group of residences, businesses,
schools, parks, campgrounds, and other permanent or seasonal
communities.

(40)  "Public Water System" means a system for the
provision to the public of water for human consumption through
pipes or, after August 5, 1998, other constructed conveyances,
if such system has at least fifteen service connections or
regularly serves an average of at least 25 individuals daily at
least 60 days out of the year.  It includes any collection,
treatment, storage, and distribution facilities under control of the
operator of the system and used primarily in connection with the
system; and, any collection or pretreatment storage facilities not
under such control which are used primarily in connection with
the system.

(41)  "Registration fee" means underground storage tank
registration fee.

(42)  "Regulated substance" means any substance defined
in section 101(14) of the Comprehensive Environmental
Response, Compensation and Liability Act "CERCLA" of 1980,
but not including any substance regulated as a hazardous waste
under subtitle C, and petroleum, including crude oil or any
fraction thereof that is liquid at standard conditions of
temperature and pressure, 60 degrees Fahrenheit and 14.7
pounds per square inch absolute.  The term "regulated
substance" includes petroleum and petroleum-based substances
comprised of a complex blend of hydrocarbons derived from
crude oil through processes of separation, conversion,
upgrading, and finishing, and includes motor fuels, jet fuels,
distillate fuel oils, residual fuel oils, lubricants, petroleum
solvents, and used oils.

(43)  "Secondary Containment" means a release prevention
and detection system for a tank or piping that has an inner and
outer barrier with an interstitial space between them for
monitoring.  The monitoring of the interstitial space shall meet
the requirements of 40 CFR 280.43(g).

(44)  "Site assessment" or "site check" is an evaluation of
the level of contamination at a site which contains or has
contained an UST.

(45)  "Site assessment report" is a summary of relevant
information describing the surface and subsurface conditions at
a facility following any abatement, investigation or assessment,
monitoring, remediation or corrective action activities as
outlined in Rule R311-202, Subparts E and F.

(46)  "Site investigation" is work performed by the owner
or operator, or his designee, when gathering information for
reports required for Utah underground storage tank rules.

(47)  "Site plat" for purpose of notification, or reporting,
refers to a drawing to scale of USTs in reference to the facility.
The scale should be dimensioned appropriately. Drawing size
shall be limited to 8-1/2" x 11" if possible, but shall in no case
be larger than 11" x 17".  The site plat should include the
following: property boundaries; streets and orientation;
buildings or adjacent structures surrounding the facility; present
or former UST(s); extent of any excavation(s) and known
contamination and location and volume of any stockpiled soil;
locations and depths of all environmental samples collected;
locations and total depths of monitoring wells, soil borings or

other measurement or data points; type of ground-cover; utility
conduits; local land use; surface water drainage; and other
relevant features.

(48)  "Site under control" means that the site of a release
has been actively addressed by the owner or operator who has
taken the following measures:

(A)  Fire and explosion hazards have been abated.
(B)  Free flow of the product out of the tank has been

stopped.
(C)  Free product is being removed from the soil,

groundwater or surface water according to a work plan or
corrective action plan approved by the Executive Secretary.

(D)  Alternative water supplies have been provided to
affected parties whose original water supply has been
contaminated by the release.

(E)  A soil or groundwater management plan or both have
been submitted for approval by the Executive Secretary.

(49)  "Soil sample" is a sample collected following the
protocol established in Rule R311-205.

(50)  "Surface water sample" is a sample of water, other
than a groundwater sample, collected according to protocol
established in Rule R311-205.

(51)  "Tank" is a stationary device designed to contain an
accumulation of regulated substances and constructed of non-
earthen materials, such as concrete, steel, or plastic, that provide
structural support.

(52)  "Third-party Class B operator" is any individual who
is not the facility owner/operator or an employee of the
owner/operator and who, by contract, provides the services
outlined in R311-201-12(e).

(53)  "UAPA-exempt orders" are orders that are exempt
from requirements of the Utah Administrative Procedures Act
under Section 63G-4-102(2)(k), Utah Code Annot.

(54)  "Under-Dispenser Containment" means containment
underneath a dispenser that will prevent leaks from the
dispenser or transitional components that connect the piping to
the dispenser (check valves, shear valves, unburied risers or flex
connectors, or other components that are beneath the dispenser)
from reaching soil or groundwater.

(55)  "Underground storage tank" or "UST" means any one
or combination of tanks, including underground pipes
connected thereto and any underground ancillary equipment and
containment system, that is used to contain an accumulation of
regulated substances, and the volume of which, including the
volume of underground pipes connected thereto, is ten percent
or more beneath the surface of the ground, regulated under
Subtitle I, Resource Conservation and Recovery Act, 42 U.S.C.,
Section 6991c et seq.

(56)  "Underground storage tank registration fee" means
the fee assessed by Section 19-6-408 on tanks located in Utah.

(57)  "UST inspection" is the inspection required by state
and federal underground storage tank rules and regulations
during the installation, testing, repairing, operation or
maintenance, and removal of regulated underground storage
tank.

(58)  "UST inspector" is an individual who performs
underground storage tank inspections for compliance with state
and federal rules and regulations as authorized in Subsection
19-6-404(2)(c).

(59) "UST installation" means the installation of an
underground storage tank, including construction, placing into
operation, building or assembling an underground storage tank
in the field.  It includes any operation that is critical to the
integrity of the system and to the protection of the environment,
which includes:

(A)  pre-installation tank testing, tank site preparation
including anchoring, tank placement, and backfilling;

(B)  vent and product piping assembly;
(C)  cathodic protection installation, service, and repair;
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(D)  internal lining;
(E)  secondary containment construction; and
(F)  UST repair and service.
(60)  "UST installation permit fee" means the fee

established by Section 19-6-411(2)(a)(ii).
(61)  "UST installer" means an individual who engages in

underground storage tank installation.
(62)  "UST removal" means the removal of an underground

storage tank system, including permanently closing and taking
out of service all or part of an underground storage tank.

(63) "UST remover" means an individual who engages in
underground storage tank removal.

(64)  "UST tester" means an individual who engages in
UST testing.

(65)  "UST testing" means a testing method which can
detect leaks in an underground storage tank system, or testing
for compliance with corrosion protection requirements.  Testing
methods must meet applicable performance standards of 40 CFR
280.40(a)(3), 280.43(c), and 280.44(b) for tank and product
piping tightness testing, 280.44(a) for automatic line leak
detector testing, and 280.31(b) for cathodic protection testing.

KEY:  petroleum, underground storage tanks
March 9, 2012 19-6-105
Notice of Continuation April 10, 2012 19-6-403
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-201.  Underground Storage Tanks:  Certification
Programs and UST Operator Training.
R311-201-1.  Definitions.

Definitions are found in Rule R311-200.

R311-201-2.  Certification Requirement.
(a)  Certified UST Consultant.  After December 31, 1995,

no person shall provide or contract to provide information,
opinions, or advice relating to UST release management,
abatement, investigation, corrective action, or evaluation for a
fee, or in connection with the services for which a fee is
charged, without having certification to conduct these activities,
except as outlined in Subsections 19-6-402(6)(b)(i), 19-6-
402(6)(b)(ii) and R311-204-5(b).  The Certified UST Consultant
shall be the person directly overseeing UST release-related
work.  The Certified UST Consultant shall make pertinent
project management decisions and be responsible for ensuring
that all aspects of UST-related work are performed in an
appropriate manner, and all related documentation for work
performed submitted to the Executive Secretary shall contain the
Certified UST Consultant's signature.  After December 31, 1995,
any release abatement, investigation, and corrective action work
performed by a person who is not certified or who is not
working under the direct supervision of a Certified UST
Consultant, and is performed for compliance with Utah
underground storage tank release-related rules, except as
outlined in Subsections 19-6-402(6)(b)(i), 19-6-402(6)(b)(ii)
and R311-204-5(b), may be rejected by the Executive Secretary.

(b)  UST Inspector.  After December 31, 1989, no person
shall conduct underground storage tank inspection as authorized
in Subsection 19-6-404(2)(c) without having certification to
conduct these activities.

(c)  UST tester.  After December 31, 1989, no person shall
conduct UST testing without having certification to conduct
such activities.  After December 31, 1989, no owner or operator
shall allow UST testing to be conducted on an UST under their
ownership or operation unless the person conducting the UST
testing is certified according to Rule R311-201.  Certification by
the Executive Secretary under this Rule for tank, line and leak
detector testing shall apply only to the specific UST testing
equipment and procedures for which the UST tester has been
successfully trained by the manufacturer of the equipment or by
training determined by the Executive Secretary to be equivalent
to the manufacturer training.  The Executive Secretary may issue
a limited certification restricting the type of UST testing the
applicant can perform.

(d)  Groundwater and soil sampler.  After December 31,
1989, no person shall conduct groundwater or soil sampling for
determining levels of contamination which may have occurred
from regulated underground storage tanks without having
certification to conduct these activities.  After December 31,
1989, no owner or operator shall allow any groundwater or soil
sampling for determining levels of contamination which may
have occurred from regulated underground storage tanks to be
conducted on a tank under their ownership or operation unless
the person conducting the groundwater or soil sampling is
certified according to Rule R311-201.

(e)  UST Installer.  After January 1, 1991, no person shall
install an underground storage tank without having certification
or the on-site supervision of an individual having certification
to conduct these activities.  After January 1, 1991, no owner or
operator shall allow the installation of an underground storage
tank to be conducted on a tank under their ownership or
operation unless the person installing the tank is certified
according to Rule R311-201.  The Executive Secretary may
issue a limited certification restricting the type of UST
installation the applicant can perform.

(f)  UST Remover.  After January 1, 1991, no person shall
remove an underground storage tank without having
certification or the on-site supervision of an individual having
certification to conduct these activities.  After January 1, 1991,
no owner or operator shall allow the removal of an underground
storage tank to be conducted on a tank under their ownership or
operation unless the person conducting the tank removal is
certified according to Rule R311-201.

R311-201-3.  Application for Certification.
(a)  Any individual may apply for certification by paying

any applicable fees and by submitting an application to the
Executive Secretary to demonstrate that the applicant

(1)  meets applicable eligibility requirements specified in
Subsection R311-201-4 and

(2)  will maintain the applicable performance standards
specified in Subsection R311-201-6 after receiving a certificate.

(b)  Applications submitted under Subsection R311-201-
3(a) shall be reviewed by the Executive Secretary for
determination of eligibility for certification.  If the Executive
Secretary determines that the applicant meets the applicable
eligibility requirements described in Subsection R311-201-4
and meets the standards described in Subsection R311-201-6,
the Executive Secretary shall issue to the applicant a certificate.

(c)  Certification for all certificate holders shall be effective
for a period of two years from the date of issuance, unless
revoked before the expiration date pursuant to Section R311-
201-9 or inactivated pursuant to Section R311-201-8.
Certificates shall be subject to periodic renewal pursuant to
Subsection R311-201-5.

R311-201-4.  Eligibility for Certification.
(a)  Certified UST Consultant.
(1)  Training.  For initial and renewal certification, an

applicant must meet Occupational Safety and Health Agency
safety training requirements in accordance with 29 CFR
1910.120 and any other applicable safety training, as required
by federal and state law, and within a six-month period prior to
application must complete an approved training course or
equivalent in a program approved by the Executive Secretary to
provide training to include the following areas: state and federal
statutes, rules and regulations, groundwater and soil sampling,
and other applicable and related Department of Environmental
Quality policies.

(2)  Experience.  Each applicant must provide with the
application a signed statement or other evidence demonstrating
three years, within the past seven years, of appropriately related
experience in underground storage tank release abatement,
investigation, and corrective action, or an equivalent
combination of appropriate education and experience, as
determined by the Executive Secretary.

(3)  Education.  Each applicant must provide with the
application college transcripts or other evidence demonstrating
the following:

(A)  a bachelor's or advanced degree from an accredited
college or university with major study in environmental health,
engineering, biological, chemical, environmental, or physical
science, or a specialized or related scientific field, or equivalent
education/experience as determined by the Executive Secretary;

(B)  a professional engineering certificate licensed under
Title 58, Chapter 22, of the Professional Engineers and Land
Surveyors Licensing Act or equivalent certification as
determined by the Executive Secretary; or

(C)  a professional geologist certificate licensed under Title
58, Chapter 76 of the Professional Geologist Licensing Act, or
equivalent certification as determined by the Executive
Secretary.

(4)  Initial Certification Examination.  Each applicant who
is not certified pursuant to R311-201-3 must successfully pass
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an initial certification examination or equivalent administered
under the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial examination
based on the training requirements as outlined in Subsection
R311-201-4(a)(1).

(5)  Renewal Certification Examination.  Certified UST
Consultants seeking to renew their certification pursuant to
R311-201-5 must successfully pass a renewal certification
examination or equivalent administered under the direction of
the Executive Secretary.  The Executive Secretary shall
determine the content of the renewal examination based on the
training requirements as outlined in Subsection R311-201-
4(a)(1).  The Executive Secretary may offer a renewal
certification examination that is less comprehensive than the
initial certification examination.

(6)  Examination for Revoked or Expired Certification.
Any applicant who is not a Certified UST Consultant on the date
the renewal certification examination is given, because the
consultant's prior UST Consultant certification was revoked or
expired prior to completing a renewal application, must
successfully pass the initial certification examination
administered under R311-201-4(a)(4).

(b)  UST Inspector.
(1)  Training.  For initial certification, an applicant must

have successfully completed an underground storage tank
inspector training course or equivalent within the six month
period prior to application.  The training course shall be
approved by the Executive Secretary and shall include
instruction in the following areas:  corrosion, geology,
hydrology, tank handling, tank testing, product piping testing,
disposal, safety, sampling methodology, state site inspection
protocol, state and federal statutes, rules and regulations.
Renewal certification training will be established by the
Executive Secretary.  The applicant must provide documentation
of training with the application.

(2)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(b)(1), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(c)  UST Tester.
(1)  Financial Assurance.  An applicant or applicant's

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers UST testing and which, in combination, represent an
unencumbered value of the largest UST testing contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $50,000,
whichever is greater.  An applicant who uses his employer's
financial assurance must also provide evidence of his employer's
approval of the certification application.

(2)  Training.
(A)  Tank and product piping tightness testing, and

automatic line leak detector testing.  For initial certification, an
applicant must have successfully passed a training course
conducted by the manufacturer of the UST testing equipment
that he will be using, or a training course determined by the
Executive Secretary to be equivalent to the manufacturer
training, in the correct use of the necessary equipment, and
testing procedures required to operate the UST test system.  An
applicant for renewal of certification must have successfully
passed an appropriate refresher training course conducted by the
manufacturer of the UST testing equipment that he will be
using, or training as determined by the Executive Secretary to be
equivalent to the manufacturer training, in the correct use of the

necessary equipment, and testing procedures required to operate
the UST test system.  For renewal certification, refresher
training or equivalent must be completed within one year prior
to the expiration date of the certificate.  In addition, an applicant
must complete underground storage tank testers training within
the six month period prior to application in a program approved
by the Executive Secretary to provide training to include
applicable and related areas of state and federal statutes, rules
and regulations.  Renewal certification training will be
established by the Executive Secretary.  The applicant must
provide documentation of training with the application.

(B)  Cathodic protection testing. For initial and renewal of
certification, the applicant shall provide documentation of
training as a "Cathodic protection tester" as defined in 40 CFR
280.12.  The applicant shall provide documentation of training
with the application.

(3)  Performance Standards of Equipment.  An applicant
shall submit documentation that demonstrates the UST testing
equipment used by the applicant meets performance standards
of 40 CFR Part 280.40(a)(3), 280.43(c), and 280.44(b) for tank
and product piping tightness testing.  This documentation shall
be obtained through an independent lab, professional
engineering firm, or other independent organization or
individual approved by the Executive Secretary.  The
documentation shall be submitted at the time of application for
certification.

(4)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(c)(2), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(d)  Groundwater and soil sampler.
(1)  Training.  For initial certification an applicant shall

successfully complete an underground storage tank groundwater
and soil sampler training course or equivalent within the six
month period prior to application.  The training course shall be
approved by the Executive Secretary and shall include
instruction in the following areas:  chain of custody,
decontamination, EPA testing methods, groundwater and soil
sampling protocol, preservation of samples during
transportation, coordination with Utah certified labs, state and
federal statutes, rules and regulations.  Renewal certification
training will be determined by the Executive Secretary.  The
applicant shall provide documentation of training with the
application.

(2)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and
subsequent examinations, based on the training requirements as
outlined in Subsection R311-201-4(d)(1), and the standards and
criteria against which the applicant will be evaluated.  The
Executive Secretary may offer a renewal certification
examination that is less comprehensive than the initial
certification examination.

(e)  UST Installer.
(1)  Financial assurance.  An applicant or the applicant's

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank installation and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank installation contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater.  Evidence of financial assurance shall be
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provided with the application.  An applicant who uses his
employer's financial assurance must also provide evidence of his
employer's approval of the application.

(2)  Training.  For initial certification, an applicant must
have successfully completed an underground storage tank
installer training course or equivalent within the six-month
period prior to the application.  The training course shall be
approved by the Executive Secretary, and shall include
instruction in the following areas:  tank installation,
preinstallation tank testing, product piping testing, excavation,
anchoring, backfilling, secondary containment, leak detection
methods, piping, electrical, state and federal statutes, rules and
regulations.  The applicant must provide documentation of
training with the application.

(3)  Experience.  Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank installations.

(4)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(e)(2), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(f)  UST Remover.
(1)  Financial assurance.  An applicant or the applicant's

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank removal and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank removal contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater.  Evidence of financial assurance shall be
provided with the application.  An applicant who uses his
employer's financial assurance must also provide evidence of his
employer's approval of the application.

(2)  Training.  For initial certification, an applicant must
have successfully completed an underground storage tank
remover approved training course or equivalent within the six-
month period prior to the application.  The training course shall
be approved by the Executive Secretary and shall include
instruction in the following areas:  tank removal, tank removal
safety practices, state and federal statutes, rules and regulations.
The applicant must provide documentation of training with the
application.

(3)  Experience.  Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank removals.

(4)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(f)(2), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

R311-201-5.  Renewal.
(a)  A certificate holder may apply for certificate renewal

not more than six months prior to the expiration date of the
certificate by:

(1)  submitting a completed application form to
demonstrate that the applicant meets the applicable eligibility

requirements described in R311-201-4 and meets the applicable
performance standards specified in R311-201-6;

(2)  paying any applicable fees, and
(3)  passing a certification renewal examination.
(b)  If the Executive Secretary determines that the applicant

meets the applicable eligibility requirements of R311-201-4 and
the applicable performance standards of R311-201-6, the
Executive Secretary shall reissue the certificate to the applicant.

(c)  Renewal certificates shall be issued for a period equal
to the initial certification period, and shall be subject to
inactivation under R311-201-8 and revocation under R311-201-
9.

(d)  Any applicant who has a certification which has been
revoked or expired for more than two years prior to submitting
a renewal application shall successfully satisfy the training and
certification examination requirements for initial certification
under R311-201-4 for the applicable certificate before receiving
the renewal certification, except as provided in R311-201-
4(a)(6) for certified UST consultants.

R311-201-6.  Standards of Performance.
(a)  Certified UST Consultant. An individual who provides

UST consulting services in the State of Utah:
(1)  shall display the certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding UST release-related consulting in this
state;

(3)  shall provide, or shall associate appropriate personnel
in order to provide a high level of experience and expertise in
release abatement, investigation, or corrective action;

(4)  shall perform, or take steps to ensure that work is
performed with skill, care, and diligence consistent with a high
level of experience and expertise in release abatement,
investigation, or corrective action;

(5)  shall perform work and submit documentation in a
timely manner;

(6)  shall review and certify by signature any
documentation submitted to the Executive Secretary in
accordance with UST release-related compliance;

(7)  shall ensure and certify by signature all pertinent
release abatement, investigation, and corrective action work
performed under the direct supervision of a Certified UST
Consultant;

(8)  shall report the discovery of any release caused by or
encountered in the course of performing environmental
sampling for compliance with Utah underground storage tank
rules, or report the results indicating that a release may have
occurred, to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(9)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(10)  shall not participate in any other activities regulated
under Rule R311-201 without meeting all requirements of that
certification program.

(b)  UST Inspector.  An individual who performs
underground storage tank inspecting for the Division of
Environmental Response and Remediation:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank inspecting
in this state;

(3)  shall report the discovery of any release caused by or
encountered in the course of performing tank inspecting to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(4)  shall conduct inspections of USTs and records to
determine compliance with this rule only as authorized by the
Executive Secretary.
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(5)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(7) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(c)  UST Tester.  An individual who performs UST testing
in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding UST testing in this state;
(3)  shall perform all work in a manner that there is no

release of the contents of the tank;
(4)  shall report the discovery of any release caused by or

encountered in the course of performing tank testing to the local
health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of UST testing which
are critical to the integrity of the system and to the protection of
the environment shall be supervised by a certified person;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release or suspected release
from an underground storage tank or which would falsify UST
testing results of the underground storage tank system;

(8)  shall perform work in a manner that the integrity of the
underground storage tank system is maintained; and,

(9)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(d)  Groundwater and soil sampler.  An individual who
performs environmental sampling for compliance with Utah
underground storage tank rules:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank sampling in
this state;

(3)  shall report the discovery of any release caused by or
encountered in the course of performing groundwater or soil
sampling or report the results indicating that a release may have
occurred to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(4)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(5)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(6)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(e)  UST Installer.  An individual who performs
underground storage tank installation in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank installation
in this state;

(3)  shall perform all work in a manner that there is no
release of the contents of the tank;

(4)  shall report the discovery of any release caused by or
encountered in the course of performing tank installation to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of tank installation
which are critical to the integrity of the system and to the

protection of the environment which includes preinstallation
tank testing, tank site preparation including anchoring, tank
placement, backfilling, cathodic protection installation, service,
or repair, vent and product piping assembly, fill tube
attachment, installation of tank manholes, pump installation,
secondary containment construction, and UST repair shall be
supervised by a certified person;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(8)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(9)  shall notify the Executive Secretary as required by
R311-203-3(a) before installing or upgrading an UST.

(f)  UST Remover.  An individual who performs
underground storage tank removal in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws and

regulations regarding underground storage tank removal in this
state;

(3)  shall perform all work in a manner that there is no
release of the contents of the tank;

(4)  shall report the discovery of any release caused by or
encountered in the course of performing tank removal to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of tank removal which
are critical to safety and to the protection of the environment
which includes removal of soil adjacent to the tank, disassembly
of pipe, final removal of product and sludges from the tank,
cleaning of the tank, purging or inerting of the tank, removal of
the tank from the ground, and removal of the tank from the site
shall be supervised by a certified person;

(6)  shall not proceed to close a regulated UST without an
approved closure plan, except as outlined in Subsection R311-
204-2(b);

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(8)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(9)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program, except as outlined in Subsection R311-
204-5(b).

R311-201-7.  Denial of Certification and Appeal of Denial.
Any individual whose application or renewal application

for certification or certification renewal is denied shall be
provided with a written documentation by the Executive
Secretary specifying the reason or reasons for denial.  An
applicant may appeal that determination to the Solid and
Hazardous Waste Control Board using the procedures specified
in Section 63G-4-102, et seq., and Rule R311-210.

R311-201-8.  Inactivation of Certification.
If an applicant was certified based upon his employer's

financial assurance, certification is contingent upon the
applicant's continued employment by that employer.  If the
employer loses his financial assurance or the applicant leaves
the employer, his certificate shall automatically be deemed
inactive and he shall no longer be certified for purposes of this



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 44

Rule.  Inactive certificates may be reactivated by submitting a
supplemental application with new financial assurances and
payment of any applicable fees.  Reactivated certificates shall be
effective for the remainder of their original term unless
subsequently revoked or inactivated before the end of that term.

R311-201-9.  Revocation of Certification.
Upon receipt of evidence that a certificate holder does not

meet one or more of the eligibility requirements specified in
Section R311-201-4 or does not meet one or more of the
performance standards specified in Section R311-201-6, the
individual's certification may be revoked.  Procedures for
revocation are specified in Rule R305-6.

R311-201-10.  Reciprocity.
If the Executive Secretary determines that another state's

certification program is equivalent to the certification program
provided in this rule, the applicant successfully passes the Utah
certification examination, and payment of any fees associated
with this rule are made, he may issue a Utah certificate.  The
certificate will be valid until the expiration date of the previous
state's certificate or the expiration of the certification period
described in Section R311-201-3(c), as appropriate, whichever
is first.

R311-201-12.  UST Operator Training and Registration.
(a)  To meet the Operator Training requirement (42 USC

Section 6991i) of the Solid Waste Disposal Act as amended by
the Energy Policy Act of 2005, each UST facility shall, by
January 1, 2012, have UST facility operators that are trained and
registered according to the requirements of this section.  Each
facility shall have three classes of operators: A, B, and C.

(1)  A facility may have more than one person designated
for each operator class.

(2)  An individual acting as a Class A or B operator may do
so for more than one facility.

(b)  The UST owner or operator shall provide
documentation to the Executive Secretary to identify the Class
A, B, and C operators for each facility.  If an owner or operator
does not register and identify Class A, B, and C operators for a
facility, the certificate of compliance for the facility may be
revoked for failure to demonstrate substantial compliance with
all state and federal statutes, rules and regulations.

(c)  After January 1, 2012, new Class A and B operators
shall be trained and registered within 30 days of assuming
responsibility for an UST facility.  New Class C operators shall
be trained before assuming the responsibilities of a Class C
operator.

(d)  The Class A operator shall be an owner or employee
who has primary responsibility for the broader aspects of the
statutory and regulatory requirements and standards necessary
to operate and maintain the UST system.  The Class A operator
shall:

(1)  have a general knowledge of UST systems;
(2)  ensure that UST records are properly maintained

according to 40 CFR 280;
(3)  ensure that yearly UST fees are paid;
(4)  ensure proper response to and reporting of emergencies

caused by releases or spills from USTs;
(5)  make financial responsibility documents available to

the Executive Secretary as required; and
(6)  ensure that Class B and Class C operators are trained

and registered.
(e)  The Class B operator shall implement routine daily

aspects of operation, maintenance, and recordkeeping for UST
systems.  The Class B operator shall be an owner, employee, or
third-party Class B operator.  The Class B operator shall:

(1)  ensure that on-site UST operator inspections are
conducted according to the requirements of Subsection R311-

201-12(h);
(2)  ensure that UST release detection is performed

according to 40 CFR 280 subpart D;
(3)  ensure that the status of the UST system is monitored

every seven days for alarms and unusual operating conditions
that may indicate a release;

(4)  document the reason for an alarm or unusual operating
condition identified in Subsection R311-201-12(e)(3), if it is not
reported as a suspected release according to 40 CFR 280.50;

(5)  ensure that appropriate release detection and other
records are kept according to 40 CFR 280.34 and 280.45, and
are made available for inspection;

(6)  ensure that spill prevention, overfill prevention, and
corrosion protection requirements are met;

(7)  be on site for facility compliance inspections, or
designate another individual to be on site for inspections;

(8)  ensure that suspected releases are reported according
to the requirements of 40 CFR 280.50; and

(9)  ensure that Class C operators are trained and
registered, and are on-site during operating hours.

(f)  After January 1, 2012, any individual providing
services as a third-party Class B operator shall be trained and
registered in accordance with Subsection R311-201-12(j) and
shall:

(1)  be a current certified UST installer as either a general
installer or service/repair technician, or

(2)  meet the training requirements of a certified UST
inspector and document comprehensive or general liability
insurance with limits of $250,000 minimum per occurrence.

(g)  The Class C operator is an employee and is generally
the first line of response to events indicating emergency
conditions.  A Class C operator shall:

(1)  be present at the facility at all times during normal
operating hours;

(2)  monitor product transfer operations according to 40
CFR 280.30(a), to ensure that spills and overfills do not occur;

(3)  properly respond to alarms, spills, and overfills;
(4)  notify Class A and/or Class B operators and

appropriate emergency responders when necessary; and
(5)  act in response to emergencies and other situations

caused by spills or releases from an UST system that pose an
immediate danger or threat to the public or to the environment,
and that require immediate action.

(h)  UST Operator Inspections.
(1)  Each UST facility shall have an on-site operator

inspection conducted every 30 days, or as approved under
Subsection R311-201-12(h)(4) or (5).  The inspection shall be
performed by or under the direction of the designated Class B
operator.  The Class B operator shall ensure that documentation
of each inspection is kept and made available for review by the
Executive Secretary.

(2)  The UST operator inspection shall document that:
(A)  release detection systems are properly operating and

maintained;
(B)  spill, overfill, vapor recovery, and corrosion protection

systems are in place and operational;
(C)  tank top manways, tank and dispenser sumps,

secondary containment sumps, and under-dispenser containment
are intact, and are properly maintained to be free of water,
product, and debris;

(D)  the tag or other identifying method issued under
Subsection 19-6-411(7) is properly in place on each tank;

(E)  alarm conditions that could indicate a release are
properly investigated and corrected, and are reported as
suspected releases according to 40 CFR 280.50 or documented
to show that no release has occurred; and

(F)  unusual operating conditions and other indications of
a release or suspected release indicated in 40 CFR 280.50 are
properly reported.
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(3)  The individual conducting the inspection shall use the
form "UST Operator Inspection- Utah" to conduct on-site
operator inspections.  The form, dated April 30, 2009, and
including information required to be completed during the
inspection, is hereby incorporated by reference.

(4)  The Executive Secretary may allow operator
inspections to be performed less frequently in situations where
it is impractical to conduct an inspection every 30 days.  The
owner or operator shall request the exemption, justify the reason
for the exemption, and submit a plan for conducting operator
inspections at the facility.

(5)  An UST facility whose tanks are properly temporarily
closed according to 40 CFR 280.70 and R311-204-4 shall have
an operator inspection every 90 days.

(i)  A facility that normally has no employee or other
responsible person on site, or is open to dispense fuel at times
when no employee or responsible person is on site, shall have:

(1)  a sign posted in a conspicuous place, giving the name
and telephone number of the facility owner, operator, or local
emergency responders, and

(2)  an emergency shutoff device, if the facility dispenses
fuel.

(j)  Operator Training and Registration
(1)  Training and testing.
(A)  Applicants for Class A and B operator registration

shall successfully complete an approved operator training course
within the six-month period prior to application.

(B)  The training course shall be approved by the Executive
Secretary, and shall include instruction in the following:
notification, temporary and permanent closure, installation
permitting, underground tank requirements of the 2005 Energy
Policy Act, Class A, B, and C operator responsibilities, spill
prevention, overfill prevention, UST release detection, corrosion
protection, record-keeping requirements, emergency response,
product compatibility, Utah UST rules and regulations, UST
financial responsibility, and delivery prohibition.

(C)  Applicants for Class A and B operator registration
shall successfully pass a registration examination authorized by
the Executive Secretary.  The Executive Secretary shall
determine the content of the examination.

(D)  An individual applying for Class A or B operator
registration may be exempted from meeting the requirements of
Subsections R311-201-12(j)(1)(A) and (C) by completing the
following within the six-month period prior to application:

(i)  successfully passing a nationally recognized UST
operator examination approved by the Executive Secretary, and

(ii)  successfully passing a Utah UST rules and regulations
examination authorized by the Executive Secretary.  The
Executive Secretary shall determine the content of the
examination.

(E)  Class C operators shall receive instruction in product
transfer procedures, emergency response, and initial response to
alarms and releases.

(2)  Registration application.
(A)  Applicants for Class A and B operator registration

shall submit a registration application to the Executive
Secretary, shall document proper training, and shall pay any
applicable fees.

(B)  Class C operators shall be designated by a Class B
operator.  The Class B operator shall maintain a list identifying
the Class C operators for each UST facility.  The list shall
identify each Class C operator, the date of training, and the
trainer.  Identification on the list shall serve as the operator
registration for Class C operators.

(C)  A registered Class A or B operator may act as a Class
C operator by meeting the training and registration requirements
for a Class C operator.

(D)  Class A and B registration shall be effective for a
period of three years, and shall not lapse or expire if the

registered operator leaves the employment of the company
under which the registration was obtained.

(3)  Renewal of registration.
(A)  Class A and B operators shall apply for renewal of

registration not more than six months prior to the expiration of
the registration by:

(i)  submitting a completed application form;
(ii)  paying any applicable fees; and
(iii)  documenting successful completion of any re-training

required by Subsection R311-201-12(k).
(B)  If the Executive Secretary determines that the operator

meets all the requirements for registration, the Executive
Secretary shall renew the applicant's registration for a period
equal to the initial registration.

(C)  Any applicant for renewal who has a registration that
has been expired for more than two years prior to submitting a
renewal application shall successfully satisfy the training and
examination requirements for initial registration under
Subsection R311-201-12(j)(1) before receiving the renewal
registration.

(k)  Re-training.
(1)  A Class A operator shall be subject to re-training

requirements if any facility for which the Class A operator has
oversight is found to be out of compliance due to:

(A)  lapsing of certificate of compliance;
(B)  failure to provide acceptable financial responsibility;

or
(C)  failure to ensure that Class B and C operators are

trained and registered.
(2)  A Class B operator shall be subject to re-training

requirements if a facility for which the Class B operator has
oversight is found to be out of compliance due to:

(A)  failure to document significant operational
compliance, as determined by the EPA Release Prevention
Compliance Measures Matrix and Release Detection
Compliance Measures Matrix, both incorporated by reference in
Subsection R311-206-10(b)(1);

(B)  failure to perform UST operator inspections required
by Subsection R311-201-12(h);

(C)  failure to have the tag or other identifying method
issued under Subsection 19-6-411(7) properly in place on each
tank; or

(D)  failure to ensure that Class C operators are trained and
registered, and are on-site during operating hours.

(3)  To be re-trained, Class A and Class B operators shall
successfully complete the appropriate Class A or B operator
training course and examination, or shall complete an equivalent
re-training course and examination approved by the Executive
Secretary.

(4)  Class A and B operators shall be re-trained within 90
days of the date of the determination of non-compliance, and
shall submit documentation showing successful completion of
the re-training to the Executive Secretary within 30 days of the
re-training.  If the documentation is not received, the Executive
Secretary may revoke the certificate of compliance for the
facility for failure to demonstrate substantial compliance with all
state and federal statutes, rules and regulations.

(5)  If the documentation of re-training is not received by
the Executive Secretary within six months of the date of
determination of non-compliance, the Class A or B operator's
registration will lapse.  To re-register, the operator shall meet
the requirements of Subsection R311-201-12(j)(1) and (2).

(6)  If a facility for which a Class A or B operator has
oversight is found to be out of compliance under Subsections
R311-201-12(k)(1) or (2), re-training shall not be required if the
Class A or B operator successfully completes and documents re-
training under Subsections R311-201-12(k)(3) and (4) for a
prior determination of non-compliance that occurred during the
previous nine months.
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(l)  Reciprocity.
(1)  If the Executive Secretary determines that another

state's operator training program is equivalent to the operator
training program provided in this rule, he may accept an
applicant's Class A or Class B registration application, provided
that the applicant:

(A)  submits a completed application form;
(B)  passes the Utah UST rules and regulations examination

referenced in Subsection R311-201-12(j)(1)(D)(ii), and
(C)  submits payment of any applicable registration fees.
(2)  The Class A or Class B registration shall be valid until

the Utah registration expiration described in Subsection R311-
201-12(j)(2)(D).

KEY:  hazardous substances, administrative proceedings,
underground storage tanks, revocation procedures
January 13, 2012 19-1-301
Notice of Continuation April 10, 2012 19-6-105

19-6-402
19-6-403

63G-4-102
63G-4-201 through 205

63G-4-503
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-202.  Underground Storage Tank Technical Standards.
R311-202-1.  Incorporation by Reference.

40 CFR Part 280 in effect as of December 6, 1995, is
hereby adopted and incorporated by reference.

KEY:  hazardous substances, petroleum, underground
storage tanks*
September 16, 1996 19-6-105
Notice of Continuation April 10, 2012 19-6-403
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-203.  Underground Storage Tanks:  Technical
Standards.
R311-203-1.  Definitions.

Definitions are found in Rule R311-200.

R311-203-2.  Notification.
(a)  The owner or operator of an underground storage tank

shall notify the Executive Secretary whenever:
(1)  new USTs are brought into use;
(2)  the owner or operator changes;
(3)  changes are made to the tank or piping system;
(4)  release detection, corrosion protection, or spill or

overfill prevention systems are installed, changed or upgraded,
and

(5)  whenever an alternative fuel is stored in the tank.
(b)  All notifications shall be submitted on the current

approved notification form.
(1)  Notifications submitted to meet the requirements of

R311-203-2(a)(1) through (4) shall be submitted within 30 days
of the completion of the work or the change of ownership.

(2)  Notifications submitted to meet the requirement of
R311-203-2(a)(5) shall be submitted at least 10 days, or another
time period approved by the Executive Secretary, prior to
storing an alternative fuel in the tank.

(c)  To satisfy the requirement of Subsection 19-6-
407(1)(c) the certified installer shall:

(1)  complete the appropriate section of the notification
form to be submitted by the owner or operator, and ensure that
the notification form is submitted by the owner or operator
within 30 days of completion of the installation; or

(2)  provide separate notification to the Executive Secretary
within 60 days of the completion of the installation.

R311-203-3.  New Installations, Permits.
(a)  Certified UST installers shall notify the Executive

Secretary at least 10 days, or another time period approved by
the Executive Secretary, before commencing any of the
following activities:

(1)  the installation of a full UST system or tank only;
(2)  the installation of underground product piping for one

or more tanks at a facility, separate from the installation of one
or more tanks at a facility;

(3)  the internal lining of a previously-existing tank;
(4)  the installation of a cathodic protection system on one

or more previously-existing tanks at a facility where the
structural integrity of the UST was required to be assessed, or
where there is no documentation of a properly-working cathodic
protection system on the UST within 10 years of the proposed
upgrade;

(5)  the installation of a bladder in a tank;
(6)  any retro-fit, replacement, or installation that requires

the cutting of a manway into the tank;
(7)  the installation of a spill prevention or overfill

prevention device;
(8)  the installation of a leak detection monitoring system;

and
(9)  the installation of a containment sump or under-

dispenser containment.
(b)  The UST installation company shall submit to the

Executive Secretary an UST installation permit fee of $200
when any of the activities listed in R311-203-3(a)(1) through (6)
is performed on an UST system that has not qualified for a
certificate of compliance before the commencement of the work.

(c)  The fees assessed under 19-6-411(2)(a)(i) shall be
determined based on the number of full UST installations
performed by the installation company in the 12 months
previous to the fee due date.  Installations for which the fee

assessed under 19-6-411(2)(a)(ii) and R311-203-3(c) is charged
shall count toward the total installations for the 12-month
period.

(d)  For the purposes of Subsections 19-6-411(2)(a)(ii), 19-
6-407(1)(c), and R311-203-2(c), an installation shall be
considered complete when:

(1)  in the case of installation of a new UST system, tank
only, or product piping only, the new installation first holds a
regulated substance; or

(2)  in the case of installation of the components listed in
Subsections R311-203-3(a)(3) through (a)(6), the new
installation is functional and the UST holds a regulated
substance and is operational.

(e)  If, before completion of an installation for which an
UST installation permit fee is required, the owner or operator
decides to install additional UST system components, the
installer shall notify the Executive Secretary of the change.
When additions are made, the UST installation permit fee shall
not be increased unless the original UST installation permit fee
would have been higher had the addition been considered at the
time the original fee was determined.

(f)  The number of UST installation companies performing
work on a particular installation shall not be a factor in
determining the UST installation permit fee for that installation.
However, each installation company shall identify itself at the
time the UST installation permit fee is paid.

(g)  When a new UST system, tank only, product piping
only, or new cathodic protection system is installed, the owner
or operator shall submit to the Executive Secretary an as-built
drawing, to scale, that meets the requirements of R311-200-
1(b)(3).

R311-203-4.  Underground Storage Tank Registration Fee.
(a)  Registration fees shall be assessed by the Department

against all tanks which are not permanently closed for the entire
fiscal year, and shall be billed per facility.

(b)  Registration fees shall be due on July 1 of the fiscal
year for which the assessment is made, or, for underground
storage tanks brought into use after the beginning of the fiscal
year, underground storage tank registration fees shall be due
when the tanks are brought into use, as a requirement for
receiving a certificate of compliance.

(c)  The Executive Secretary may waive all or part of the
penalty assessed under Subsection 19-6-408(5) if no fuel has
been dispensed from the tank on or after July 1, 1991 and if the
tank has been properly closed according to Sections R311-204
and R311-205, or in other circumstances as approved by the
Executive Secretary.

(d)  The Executive Secretary shall issue a certificate of
registration to owners or operators for individual underground
storage tanks at a facility if:

(1)  the tanks are in use or are temporarily closed according
to 40 CFR Part 280 Subpart G; and,

(2)  the underground storage tank registration fee has been
paid.

(e)  Pursuant to 19-6-408(5)(c), all past due registration
fees, late payment penalties and interest must be paid before the
Executive Secretary may issue or re-issue a certificate of
compliance regardless of whether there is a new owner or
operator at the facility.  However, the Executive Secretary may
decline active collection of past due registration fees, late
payment penalties and interest if a certificate of compliance is
not issued and the new owner or new operator properly closes
the underground storage tanks within one year of becoming the
new owner or operator of the facility.

(f)  An underground storage tank will be assessed the
higher registration fee established under Section 63J-1-504 if it
is found to be out of significant operational compliance with
leak prevention or leak detection requirements during an
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inspection, and remains out of compliance for six months or
greater following the initial inspection.  The higher registration
fee shall be due July 1 following the documented six-month
period of non-compliance.  A tank will be out of significant
operational compliance if it fails to meet any of the significant
operational compliance measures stated in the EPA compliance
measures matrices incorporated by Subsection R311-206-
10(b)(1).

R311-203-5.  UST Testing Requirements.
(a)  Tank tightness testing.  The testing method must be

able to test the UST system at the maximum level that could
contain regulated substances.  Tanks with overfill prevention
devices that prevent product from entering the upper portion of
the tank may be tested at the maximum level allowed by the
overfill device.

(b)  Automatic line leak detector testing.  Line leak
detectors shall be tested annually for functionality according to
40 CFR 280.44(a) and R311-200-1(b)(4).  An equivalent test
may be approved by the Executive Secretary.  The test shall
simulate a leak and provide a determination based on the test
whether the leak detector functions properly and meets the
requirements of 40 CFR 280.44(a).  If a sump sensor is used as
an automatic line leak detector, the sensor shall be located as
close as is practical to the lowest portion of the sump.

(c)  Containment sump testing.  When a sump sensor is
used as a leak detector, the secondary containment sump shall
be tested for tightness annually according to the manufacturer's
guidelines or standards, or by another method approved by the
Executive Secretary.

(d)  Cathodic protection testing.  Cathodic protection tests
shall meet the inspection criteria outlined in 40 CFR
280.31(b)(2), or other criteria approved by the Executive
Secretary.  The tester who performs the test shall provide the
following information:  location of at least three test points per
tank, location of one remote test point for galvanic systems, test
results in volts or millivolts, pass/fail determination for each
tank, line, flex connector, or other UST system component
tested, the criteria by which the pass/fail determination is made,
and a site plat showing locations of test points.  A re-test of any
cathodic protection system is required within six months of any
below-grade work that may harm the integrity of the system.

(e)  UST testers performing tank and line tightness testing
shall include the following as part of the test report:  pass/fail
determination for each tank or line tested, the measured leak
rate, the test duration, the product level for tank tests, the
pressure used for pressure tests, the type of test, and the test
equipment used.

R311-203-6.  Secondary Containment and Under-dispenser
Containment.

(a)  Secondary containment for tanks and piping.
(1)  To meet the requirements of Section 42 USC 6991b(i)

of the Solid Waste Disposal Act, all tanks and product piping
that are installed as part of an underground storage tank system
after October 1, 2008 shall have secondary containment if the
installation is located 1000 feet or less from an existing
community water system or an existing potable drinking water
well.

(2)  The secondary containment installed under Subsection
(a) shall meet the requirements of 40 CFR 280.42(b), and shall
be monitored monthly for releases from the tank and piping.
Monthly monitoring shall meet the requirements of 40 CFR
280.43(g).

(3)  Containment sumps for piping that is installed under
Subsection (a) shall be required:

(A)  at the submersible pump or other location where the
piping connects to the tank;

(B)  where the piping connects to a dispenser, or otherwise

goes above-ground; and
(C)  where double-walled piping that is required under

Subsection (a) connects with existing piping.
(4)  Containment sumps for piping that is installed under

Subsection (a) shall:
(A)  contain submersible pumps, check valves, unburied

risers, flexible connectors, and other transitional components
that connect the piping to the tank, dispenser, or existing piping;
and

(B)  meet the requirements of Subsections (b)(2)(A)
through (C).

(5)  In the case of a replacement of tank or piping, only the
portion of the UST system being replaced shall be subject to the
requirements of Subsection (a).  If less than 100 percent of the
piping from a tank to a dispenser is replaced, the requirements
of Subsection (a) shall apply to all new product piping that is
installed.  The closure requirements of R311-205 shall apply to
all product piping that is taken out of service.  When new piping
is connected to existing piping that is not taken out of service,
the connection between the new and existing piping shall be
secondarily contained, and shall be monitored for releases
according to 40 CFR 280.43(g).

(6)  The requirements of Subsection (a) shall not apply to:
(A)  piping that meets the requirements for "safe suction"

piping in 40 CFR 280.41(b)(2)(i) through (v), or
(B)  piping that connects two or more tanks to create a

siphon system.
(7)  The requirements of Subsection (a) shall apply to

emergency generator USTs installed after October 1, 2008.
(b)  Under-dispenser containment.
(1)  To meet the requirements of Section 42 USC 6991b(i)

of the Solid Waste Disposal Act, all new motor fuel dispenser
systems installed after October 1, 2008, and connected to an
underground storage tank, shall have under-dispenser
containment if the installation is located 1000 feet or less from
an existing community water system or an existing potable
drinking water well.

(2)  The under-dispenser containment shall:
(A)  be liquid-tight on its sides, bottom, and at all

penetrations;
(B)  be compatible with the substance conveyed by the

piping; and
(C)  allow for visual inspection and access to the

components in the containment system, or shall be continuously
monitored for the presence of liquids.

(3)  If an existing dispenser is replaced, the requirements
of Subsection (b) shall apply to the new dispenser if any
equipment used to connect the dispenser to the underground
storage tank system is replaced.  This equipment includes
unburied flexible connectors, risers, and other transitional
components that are beneath the dispenser and connect the
dispenser to the product piping.

(c)  The requirements of Subsections (a) and (b) shall not
apply if the installation is located more than 1000 feet from an
existing community water system or an existing potable
drinking water well.

(1)  The UST owner or operator shall provide to the
Executive Secretary documentation to show that the
requirements of Subsections (a) and (b) to not apply to the
installation.  The documentation shall be provided at least 60
days before the beginning of the installation, and shall include:

(A)  a detailed to-scale map of the proposed installation
that demonstrates that no part of the installation is within 1000
feet of any community water system, potable drinking water
well, or any well the owner or operator plans to install at the
facility, and

(B)  a certified statement by the owner or operator
explaining who researched the existence of a community water
system or potable drinking water well, how the research was
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conducted, and how the proposed installation qualifies for an
exemption from the requirements of Subsections (a) and (b).

(d)  To determine whether the requirements of Subsections
(a) and (b) apply, the distance from the UST installation to an
existing community water system or existing potable drinking
water well shall be measured from the closest part of the new
underground tank, piping, or motor fuel dispenser system to:

(1)  the closest part of the nearest community water system,
including:

(A)  the location of the wellheads for groundwater and/or
the location of the intake points for surface water;

(B)  water lines, processing tanks, and water storage tanks;
and

(C)  water distribution/service lines under the control of the
community water system operator, or

(2)  the wellhead of the nearest existing potable drinking
water well.

(e)  If a new underground storage tank facility is installed,
and is not within 1000 feet of an existing community water
system or an existing potable drinking water well, the
requirements of Subsections (a) and (b) apply if the owner or
operator installs a potable drinking water well at the facility that
is within 1000 feet of the underground tanks, piping, or motor
fuel dispenser system, regardless of the sequence of installation
of the UST system, dispenser system, and well.

KEY:  fees, hazardous substances, petroleum, underground
storage tanks
February 14, 2011 19-6-105
Notice of Continuation April 10, 2012 19-6-403

19-6-408
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-204.  Underground Storage Tanks: Closure and
Remediation.
R311-204-1.  Definitions.

Definitions are found in Section R311-200.

R311-204-2.  Underground Storage Tank Closure Plan.
(a)  Owners or operators of all underground storage tanks

or any portion thereof which are to be permanently closed or
undergo change-in-service shall submit a permanent closure
plan to the Executive Secretary of the Utah Solid and Hazardous
Waste Control Board.  The permanent closure plan shall be
submitted by the owner or operator as fulfillment of the 30-day
permanent closure notification requirement in accordance with
40 CFR 280 Subpart G.

(b)  If a tank is to be removed as part of corrective action
as allowed by 40 CFR 280 Subpart G, the owner or operator is
not required to submit a closure plan, but must meet the
requirements of 40 CFR 280.66(d) before any removal activity
takes place, and must submit a corrective action plan as required
by 40 CFR 280.66.

(c)  The closure plan shall address applicable issues
involved with permanent closure or change-in-service,
including: tank disposal handling and final disposal site, product
removal, sludge disposal, vapor purging or inerting, removing
or securing and capping product piping, removing vent lines or
securing vent lines open, tank cleaning, environmental
sampling, contaminated soil and water management, in-place
tank disposal or tank removal, transportation of tank, permanent
disposal and other disposal activities which may affect human
health, human safety or the environment.

(d)  No underground storage tank shall be permanently
closed or undergo change-in-service prior to the owner or
operator receiving final approval of the submitted permanent
tank closure plan by the Executive Secretary, except as outlined
in Subsection R311-204-2(b).  Closure plan approval shall be
effective for a period of one year.  If the underground storage
tank has not been permanently closed or undergone change in
service as proposed within one year following approval from the
Executive Secretary, the plan must be re-submitted for approval,
unless otherwise approved by the Executive Secretary.

(e)  Permanent closure plans shall be prepared using the
current approved form according to guidance furnished by the
Executive Secretary.

(f)  The owner or operator shall ensure that the approved
permanent closure plan and approval letter are on site during all
closure activities.

(g)  Any deviation from or modification to an approved
closure plan must be approved by the Executive Secretary prior
to implementation, and must be submitted in writing to the
Executive Secretary.

(h)  The Executive Secretary shall be notified at least 72
hours prior to the start of closure activities.

R311-204-3.  Disposal.
(a)  Tank labeling.  All tanks which are permanently closed

by removal must be labeled immediately after being removed
from the ground with the facility identification number and
information about previously contained substances.

(1)  Removed tanks which have contained motor fuels or
other regulated products, except leaded motor fuels, must be
labeled with letters at least two inches high which read:

"CONTAINED (UNLEADED GASOLINE, DIESEL OR
OTHER AS APPROPRIATE), FLAMMABLE.  REMOVED:
MONTH/DAY/YEAR."

(2)  Removed tanks which have contained leaded motor
fuel, or whose service history is unknown, must be labeled with
letters at least two inches high which read:

"CONTAINED LEADED GASOLINE. HEATING
RELEASES LEAD VAPORS, FLAMMABLE.  REMOVED:
MONTH/DAY/YEAR."

(b)  Removed tanks shall be expeditiously disposed of as
regulated underground storage tanks by the following methods:

(1)  The tank may be cut up after the interior atmosphere is
first purged or inerted.

(2)  The tank may be crushed after the interior atmosphere
is first purged or inerted.

(3)  The tank may not be used to store food or liquid
intended for human or animal consumption.

(4)  The tank may be disposed of in a manner approved by
the Executive Secretary.

(c)  Tank transportation.  Used tanks which are transported
on roads of the State of Utah must be cleaned inside the tank
prior to transportation, and be free of all product, free of all
vapors, or rendered inert during transport.

R311-204-4.  Closure Notice.
(a)  Owners or operators of underground storage tanks

which were permanently closed or had a change-in-service prior
to December 22, 1988 shall submit a completed closure notice,
unless the tanks were properly closed on or before January 1,
1974.

(b)  Owners or operators of underground storage tanks
which are permanently closed or have a change-in-service after
December 22, 1988 shall submit a completed closure notice
form and the following information within 90 days after tank
closure:

(1)  All results from the closure site assessment conducted
in accordance with Section R311-205, including analytical
laboratory results and chain of custody forms.

(2)  Effective January 1, 1993, a site plat displaying depths
and distances such that the sample locations can be determined
solely from the site plat.  The site plat shall include:  scale, north
arrow, streets, property boundaries, building structures, utilities,
underground storage tank system location, location of any
contamination observed or suspected during sampling, location
and volume of any stockpiled soil, the extent of the excavation
zone, and any other relevant features.  All sample identification
numbers used on the site plat shall correspond to the chain of
custody form and the lab analysis report.

(c)  Owners and operators of underground storage tanks
that are temporarily closed for a period greater than three
months shall submit a completed temporary closure notice
within 120 days after the beginning of the temporary closure.

(d)  All closure notices for permanent and temporary
closure shall be submitted on the current approved forms.

R311-204-5.  Remediation.
(a)  Any UST release management, abatement,

investigation, corrective action or evaluation activities
performed for a fee, or in connection with services for which a
fee is charged, must be performed under the supervision of a
Certified UST Consultant, except as outlined in sections 19-6-
402(6)(b)(i), 19-6-402(6)(b)(ii), and R311-204-5(b).

(b)  At the time of UST closure, a certified UST Remover
may overexcavate and properly dispose of up to 50 cubic yards
of contaminated soil per facility, or another volume approved by
the Executive Secretary, in addition to the minimum amount
required for closure of the UST.  This overexcavation may be
performed without the supervision of a certified UST
Consultant.  Appropriate confirmation samples must be taken by
a certified groundwater and soil sampler in accordance with
R311-201 for the purpose of determining the extent and degree
of contamination.

KEY:  hazardous substances, petroleum, underground
storage tanks
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-205.  Underground Storage Tanks:  Site Assessment
Protocol.
R311-205-1.  Definitions.

Definitions are found in Rule R311-200.

R311-205-2.  Site Assessment Protocol.
(a)  General Requirements.
(1)  When a site assessment or site check is required,

pursuant to 40 CFR 280 or Subsection 19-6-428(3), owners or
operators shall perform or commission to be performed a site
assessment or a site check according to the protocol outlined in
Rule R311-205 or equivalent, as approved by the Executive
Secretary.  Additional environmental samples must be collected
when contamination is found, suspected, or as requested by the
Executive Secretary.

(2)  This Subsection incorporates by reference the
documents referenced in Subsections R311-205-2(a)(2)(A)
through (C).  These documents contain guidance and
methodologies for collecting soil and groundwater samples.

(A)  Groundwater samples shall be collected in accordance
with "RCRA Ground-Water Monitoring Technical Enforcement
Guidance Document" (OSWER Directive 9950.1), published by
EPA and dated September 1986, or as determined by the
Executive Secretary.

(B)  Surface water samples shall be collected in accordance
with protocol established in "Compendium of ERT Surface
Water and Sediment Sampling Procedures", published by EPA
and dated January 1991, or as determined by the Executive
Secretary.

(C)  Soil samples shall be collected in accordance with
"Description and Sampling of Contaminated Soils, A Field
Pocket Guide", published by EPA and dated November 1991, or
as determined by the Executive Secretary.

(3)  Owners and operators must document and report to the
Executive Secretary sample types, sample locations and depths,
field and sampling measurement methods, the nature of the
stored substance, the type of backfill and native soil, the depth
to groundwater, and other factors appropriate for identifying the
source area and the degree and extent of subsurface soil and
groundwater contamination.

(4)  The owner or operator shall report the discovery of any
release or suspected release to the Executive Secretary within
twenty-four hours.  Owners or operators shall begin release
investigation and confirmation steps in accordance with 40 CFR
280, Subpart E upon suspecting a release.  Owners or operators
shall begin release response and corrective action in accordance
with 40 CFR 280, Subpart F upon confirming a release.

(5)  All environmental samples shall be collected by a
certified groundwater and soil sampler who meets the
requirements of Rule R311-201.  The certified groundwater and
soil sampler shall record the depth below grade and location of
each sample collected to within one foot.

(6)  All environmental samples shall be analyzed within the
time frame allowed, in accordance with Table 4.1 of "RCRA
Ground-Water Monitoring Technical Enforcement Guidance
Document" (OSWER Directive 9950.1), by a Certified
Environmental Laboratory.  Soil samples must be corrected for
moisture, if necessary, with percent moisture reported to
accurately represent the level of contamination.

(7)  Environmental samples for UST permanent closure or
change in service shall be collected according to the protocol
outlined in Subsection R311-205-2(b), after the UST system is
emptied and cleaned and after the closure plan has been
approved.

(8)  Environmental confirmation samples are required
following overexcavation of soils. Confirmation samples shall
be taken at locations and depths sufficient to detect the presence,

extent and degree of a release from any portion of the UST in
accordance with 40 CFR 280, Subparts E, F and G. Additional
confirmation samples may be required as determined by the
Executive Secretary.

(9)  Upon confirming a release, a site assessment report, an
updated site plat, analytical laboratory results, chain of custody
forms, and all other applicable documentation required by 40
CFR 280, Subparts E and F, following any abatement,
investigation or assessment, monitoring, remediation or
corrective action activities, shall be submitted to the Executive
Secretary within the specified time frames as outlined in
compliance schedules.

(10)  When conducting environmental sampling to satisfy
the requirements of 40 CFR 280, subparts E and F, soil
classification samples to determine native soil type shall be
collected at locations and depths as outlined in compliance
schedules, or as determined by the Executive Secretary.
Techniques of the Unified Soil Classification such as a sieve
analysis or laboratory classification, or a field description from
a qualified individual as determined by the Executive Secretary,
may be used to satisfy requirements of determining native soil
type.

(11)  Other types of environmental or quality assurance
samples may be required as determined by the Executive
Secretary.

(b)  Site Assessment Protocol for UST Closure.
(1)  The appropriate number of environmental samples, as

described in Subsection R311-205-2(b)(4) shall be collected in
native soils, below the backfill material, and as close as
technically feasible to the tank, piping or dispenser island.  Any
other samples required by Subsection R311-205-2(a) must also
be collected.  Soil samples shall be collected from a depth of
zero to two feet below the backfill and native soil interface.  If
groundwater is contacted in the process of collecting the soil
samples, the soil samples required by Subsection R311-205-
2(b)(4) shall be collected from the unsaturated zone
immediately above the capillary fringe.  Groundwater samples
shall be collected using proper surface water collection
techniques, from a properly installed groundwater monitoring
well, or as determined by the Executive Secretary.  All
environmental samples shall be analyzed using the appropriate
analytical methods outlined in Subsection R311-205-2(d).

(2)  One soil classification sample to determine native soil
type shall be collected at the same depth as indicated for
environmental samples, at each tank and product piping area.
For all dispenser islands, only one representative sample to
determine native soil type is required.  Techniques of the
Unified Soil Classification such as a sieve analysis or laboratory
classification shall be used to satisfy requirements of
determining native soil type when taking samples for UST
closure.

(3)  For purposes of complying with Rule R311-205, for
tanks or piping to be removed, closed in-place or that undergo
a change in service, a tank or product piping area is considered
to be an excavation zone or equivalent volume of material
containing one, or more than one immediately adjacent, UST or
piping run.

(4)  Environmental Sampling Protocol for UST closures:
(A)  For a tank area containing one UST, one soil sample

shall be collected at each end of the tank.  If groundwater is
contacted during the process of collecting soil samples, a
minimum of one groundwater and one soil sample shall be
collected from each end of the tank.

(B)  For a tank area containing more than one UST, one
soil sample shall be collected from each corner of the tank area.
If groundwater is contacted during the process of collecting soil
samples, a minimum of one groundwater and one soil sample
shall be collected from each end of the tank area.

(C)  Product piping samples shall be collected from each
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product piping area, at locations where leaking is most likely to
occur, such as joints, connections and fittings, at intervals which
do not allow more than 50 linear feet of piping in a single piping
area to go unsampled.  If groundwater is contacted during the
process of collecting soil samples, a minimum of one
groundwater and one soil sample shall be collected from each
piping area where groundwater was encountered.

(D)  For dispenser islands, environmental samples shall be
collected from the middle of each dispenser island.  Additional
environmental samples shall be collected at intervals which do
not allow more than 25 linear feet of dispenser island piping to
go unsampled.  If groundwater is contacted during the process
of collecting soil samples, a minimum of one groundwater and
one soil sample shall be collected from each dispenser island
where groundwater was encountered.

(c)  Site Check Requirements for Re-applying to Participate
in the Petroleum Storage Tank Trust Fund Program.

(1)  Owners or operators wishing to re-apply for
participation in the Petroleum Storage Tank Trust Fund Program
following a period of lapse or non-participation shall perform a
tank tightness test and site check pursuant to Subsection 19-6-
428(3)(a).  The tank tightness test and site check shall be
consistent with requirements for testing and site assessment as
defined under 40 CFR 280, Subparts D and E.

(2)  The owner or operator shall develop or commission to
have developed a site check plan outlining the intended
sampling program.  The Executive Secretary shall review and
approve the site check plan prior to its implementation.  The site
check shall meet the sampling requirements for USTs,
dispensers and piping as defined in Subsection R311-205-2(b),
or as determined by the Executive Secretary on a site-specific
basis.  Additional sampling may be required by the Executive
Secretary based on review of the proposed site check plan and
site specific conditions.

(d)  Laboratory Analyses of Environmental Samples.
(1) Environmental samples which have been collected to

determine levels of contamination from underground storage
tanks shall be analyzed by a Certified Environmental
Laboratory.  Unless otherwise approved by the Executive
Secretary, the required analytes and corresponding analytical
methods shall be:

(A)  Gasoline contamination-
(i)  total petroleum hydrocarbons (purgeable TPH as

6 10gasoline range organics C  - C ) by either EPA 8015 or EPA
8260; and

(ii)  benzene, toluene, ethylbenzene, xylenes, naphthalene
(BTEXN), and methyl tertiary butyl ether (MTBE) by either
EPA 8021 or EPA 8260.

(B)  Diesel fuel contamination-
(i)  total petroleum hydrocarbons (extractable TPH as

10 28diesel range organics C  - C ) by EPA 8015; and
(ii)  benzene, toluene, ethylbenzene, xylenes and

naphthalene (BTEXN) by either EPA 8021 or EPA 8260.
(C)  Used oil contamination-
(i)  oil and grease (O and G) or total recoverable petroleum

hydrocarbons (TRPH) by EPA 1664; and
(ii)  benzene, toluene, ethylbenzene, xylenes, naphthalene

(BTEXN), methyl tertiary butyl ether (MTBE), and halogenated
volatile organic compounds (VOX) by EPA 8021 or EPA 8260.

(D)  New oil contamination- oil and grease (O and G) or
total recoverable petroleum hydrocarbons (TRPH) by EPA
1664.

(E)  Contamination from underground storage tanks which
contain substances other than or in addition to petroleum shall
be analyzed for appropriate constituents as determined by the
Executive Secretary.

(F)  Contamination for an unknown petroleum product
type-

(i)  total petroleum hydrocarbons (purgeable TPH as

6 10gasoline range organics C  - C ) by either EPA 8015 or EPA
8260;

(ii)  total petroleum hydrocarbons (extractable TPH as
10 28diesel range organics C  - C ) by EPA 8015;

(iii)  oil and grease (O and G) or total recoverable
petroleum hydrocarbons (TRPH) by EPA 1664; and

(iv)  benzene, toluene, ethylbenzene, xylenes, naphthalene
(BTEXN), methyl tertiary butyl ether (MTBE), and halogenated
volatile organic compounds (VOX) by either EPA 8021 or EPA
8260.

(2)  All original laboratory sample results must be returned
to the certified groundwater and soil sampler or certified UST
consultant to verify all chain of custody protocols, including
holding times and analytical procedures, were properly
followed.  Environmental samples shall be collected and
transported under chain of custody according to EPA methods
as approved by the Executive Secretary.

(3)  Reporting limits used by laboratories analyzing
environmental samples taken under this rule shall be below
initial screening levels for the contaminated media under study.
Environmental samples shall be analyzed with the least possible
dilution to ensure reporting limits are below initial screening
levels to the extent possible.  If more than one determinative
analysis is performed on any given environmental sample, the
final dilution factor used and the reporting limit must be
reported by the laboratory.  As an alternative to diluting
environmental samples, the laboratory shall consider using
appropriate analytical cleanup methods and describe which
analytical cleanup methods were used to eliminate or minimize
matrix interference.  Any analytical cleanup method used must
not eliminate the contaminant of concern or target analyte.

KEY:  petroleum, underground storage tanks
February 14, 2011 19-6-105
Notice of Continuation April 10, 2012 19-6-403

19-6-413
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-206.  Underground Storage Tanks:  Financial
Assurance Mechanisms.
R311-206-1.  Definitions.

Definitions are found in Rule R311-200.

R311-206-2.  Declaration of Financial Assurance
Mechanism.

(a)  To demonstrate financial assurance, as required by 40
CFR 280, subpart H, owners or operators of petroleum storage
tanks shall:

(1)  meet all requirements for participation in the
Environmental Assurance Program, or

(2)  demonstrate financial assurance by an allowable
method specified in 40 CFR 280, subpart H.

(b)  Owners or operators shall declare whether they will
participate in the Environmental Assurance Program under
Section 19-6-410.5, or show financial assurance by another
method.

(c)  For the purposes of Subsection 19-6-412(6), all tanks
at a facility shall be covered by the same financial assurance
mechanism, and shall be considered to be in one area, unless the
Executive Secretary determines there is sufficient information so
that releases from different tanks at the facility could be
accurately differentiated.

R311-206-3.  Requirements for Issuance of Certificates of
Compliance.

(a)  The Executive Secretary shall issue a certificate of
compliance to an owner or operator for individual petroleum
storage tanks at a facility if:

(1)  the owner or operator has a certificate of registration;
(2)  the tank is substantially in compliance with all state

and federal statutes, rules and regulations;
(3)  the UST test, conducted within 6 months before the

tank was registered or within 60 days after the date the tank was
registered, indicates that each individual UST is not leaking;

(4)  the owner or operator has submitted a letter to the
Executive Secretary stating that based on customary business
inventory practices standards there has been no release from the
tank;

(5)  the owner or operator has submitted a completed
application according to a form provided and approved by the
Executive Secretary, and has declared the financial assurance
mechanism that will be used;

(6)  the owner or operator has met all requirements for the
financial assurance mechanism chosen, including payment of all
applicable fees; and

(7)  the owner or operator has submitted an as-built
drawing that meets the requirements of R311-200-1(b)(3).

R311-206-4.  Requirements for Environmental Assurance
Program participants.

(a)  To meet the requirements of Subsections 19-6-
411(1)(a)(ii) and 19-6-411(1)(b)(ii) the owner or operator shall
submit:

(1)  A letter to the Executive Secretary stating that the
facility is not engaged in petroleum production, refining, or
marketing, and

(2)  Evidence, each fiscal year, of average annual
throughput less than 10,000 gallons per month based on current
inventory records.

(b)  In accordance with Subsection 19-6-411(1)(c), the
annual facility throughput rate, if reported, shall be reported to
the Executive Secretary as a specific number of gallons, based
on the throughput for the previous calendar year.

(c)  In accordance with Subsection 19-6-411(1)(d), when
a petroleum storage tank is initially registered with the

Executive Secretary, any Petroleum Storage Tank fee for that
tank for the current fiscal year shall be due when the tank is
brought into use, as a requirement for receiving a Certificate of
Compliance.

(d)  In accordance with Subsection 19-6-411(6), the
Executive Secretary may waive all or part of the fees required to
be paid on or before May 5, 1997 under Section 19-6-411 if no
fuel has been dispensed from the tank on or after July 1, 1991,
and if the tank has been properly closed according to Rules
R311-204 and R311-205, or in other circumstances as approved
by the Executive Secretary.

(e)  In accordance with Subsection 19-6-411(2)(a)(i), if an
installation company receives its annual permit after the
beginning of the fiscal year, the annual fee must be paid for the
entire year.

(f)  Auditing of UST facility throughput records for fiscal
year 1998.

(1)  Owners and operators shall retain for seven years the
monthly tank throughput records of the facility for the months
of July 1997 through June 1998.  Tank throughput records shall
include all financial and product documentation for receipts,
dispositions and inventories.

(2)  The executive secretary may audit or order an audit, by
an independent auditor, of records which support the amount of
throughput, for each tank at a participant's facility.

(A)  Records shall be made available at the Department for
inspection within 30 calendar days after receiving notice from
the Executive Secretary.

(B)  Audits may be determined by random selection or for
particular reasons, including suspicion or discovery of
inaccuracies in throughput reports, aggregating throughput
reports, having a release, or filing a claim.

(C)  Auditing tank throughput may be accomplished by any
method approved by the Executive Secretary.

(D)  All costs of an independent audit shall be paid by the
owner or operator.

(g)  Owners or operators eligible for coverage by the Fund
shall demonstrate financial assurance for the difference between
coverage provided by the Fund and coverage amounts required
by 40 CFR 280 Subpart H.  If the owner or operator chooses
self insurance as the mechanism for demonstrating financial
assurance for the difference, the owner or operator must
document a tangible net worth of $10,000 upon request and to
the satisfaction of the Executive Secretary. An owner or
operator may also select and document another mechanism
specified in 40 CFR 280.94 to demonstrate financial assurance
for the difference. The processing fee requirement referenced in
Subsection R311-206-5(b) is not applicable because the
administrative cost is covered by the PST fund fee. However,
the Executive Secretary may require the owner or operator to
submit an independent audit to demonstrate net worth for self
insurance. The owner or operator shall bear the expense for the
audit. The criteria for an audit are the same as set forth in
Subsection R311-206-4(f)(2).

R311-206-5.  Requirements for Owners and Operators
Demonstrating Financial Assurance by Other Methods.

(a)  Owners and operators who elect to utilize an alternate
form of financial assurance shall use one or a combination of
mechanisms specified in 40 CFR 280.94.  Owners and operators
shall submit to the Executive Secretary the documents required
by 40 CFR 280.111 to be kept and maintained for the
mechanism used.

(1)  Formats, calculations, letters, reporting, and record
keeping shall be done in accordance with each applicable
financial assurance mechanism specified in 40 CFR 280 subpart
H.

(2)  If the financial assurance documentation submitted to
the Executive Secretary is not in accordance with 40 CFR 280



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 56

subpart H, it shall be rejected and shall be invalid.
(b)  The processing fee established in Subsection 19-6-

408(2)(a) for each new or changed financial assurance document
submitted for approval shall be included with the financial
assurance document and shall be payable to the Department.
Processing fees for subsequent yearly review of a financial
assurance document shall be due on July 1 annually.

(1)  Pursuant to 40 CFR 280.97, if the financial assurance
mechanism is an insurance policy, the insurer is liable for
payment of amounts within any deductible applicable to the
policy to the provider of corrective action or a damaged third
party, with right of reimbursement by the insured for such
payment made by the insurer.  This provision does not apply
with respect to that amount of any deductible for which
coverage is demonstrated under another mechanism or
combination of mechanisms as specified in 40 CFR 280.95-
280.107.  A showing of financial assurance for the deductible,
if such a showing is made, shall be treated as a separate financial
assurance mechanism subject to the processing fee requirement
referenced in Subsection R311-206-5(b) above.

(2)  If an owner or operator desires to make any material
change to the financial assurance document, the change shall be
approved by the Executive Secretary, and an additional
processing fee shall be paid in circumstances as determined by
the Executive Secretary.

(c)  Evidence of a current and approved financial assurance
mechanism shall be reported to the Executive Secretary as
follows:

(1)  For State fiscal year 1998 evidence of financial
assurance for all mechanisms shall be due to the Executive
Secretary by June 15, 1997.

(2)  Thereafter, proof of financial assurance shall be
reported to the Executive Secretary and shall include:

(A)  Owners and operators using the financial test of self
insurance shall submit the "Letter from Chief Financial Officer"
to the Executive Secretary within the maximum 120 day period
specified in 40 CFR 280.95.

(B)  Owners and Operators using insurance and risk
retention group coverage for financial assurance shall submit the
coverage policy in its entirety, with the current Certificate of
Insurance or Endorsement specified in 40 CFR 280.97(b), to the
Executive Secretary within 30 days of acceptance of such policy
by the insurer or risk retention group.

(i)  If the insurance policy or risk retention group coverage
is cancelled, the insurer or risk retention group shall provide
written notice of cancellation or other termination of coverage
required by 40 CFR 280.97(b)(1)2.d. and 40 CFR
280.97(b)(2)2.d. to the Executive Secretary as well as the
insured.

(ii)  The insurer shall have a rating of A- or greater by
A.M.Best Co.

(C)  Owners and operators using an irrevocable letter of
credit shall submit proof of the letter of credit, standby trust
fund, and formal certification of acknowledgement to the
Executive Secretary within 30 days of issuance from the issuing
institution.

(D)  Owners and operators using a fully funded trust fund
for financial assurance shall submit proof of the trust fund and
formal certification of acknowledgement to the Executive
Secretary within 30 days after implementation of the trust fund.

(E)  Owners and operators using a guarantee for financial
assurance shall submit the Guarantee document, standby trust
fund, and certification of acknowledgement to the Executive
Secretary within 30 days of issuance.  The owner or operator
shall also submit the guarantor's letter from chief financial
officer within the 120-day period specified in 40 CFR 280.95.

(F)  Owners and operators using a surety bond for financial
assurance shall submit the surety bond document, standby trust
fund, and certification of acknowledgement to the Executive

Secretary within 30 days of issuance.
(G)  Guarantees and surety bonds may be used as financial

assurance mechanisms in Utah only if the requirement of 40
CFR Part 280.94(b) is met.

(H)  Owners and operators using one of the local
government methods specified in 40 CFR 280.104 through 107
shall submit the letter from chief financial officer and associated
documents to the Executive Secretary within 120 days of the
end of the owner/operator's or guarantor's fiscal year.

(d)  The Executive Secretary may require reports of
financial condition or any other information relative to
justification of the financial assurance mechanism from the
owner or operator at any time.  Information requested shall be
reported to the Executive Secretary within 30 calendar days
after receiving the request.

(1)  Owners and operators shall maintain evidence of all
financial assurance mechanisms as specified in 40 CFR
280.111.

(2)  Owners and operators shall keep records of all
financial assurance mechanisms for a period of three years.

(3)  The Executive Secretary may audit or order an audit of
records supporting the financial assurance mechanism at any
time.

(A)  Audits may be determined by random selection or for
specific reasons, including the occurrence of a release or
suspected release, deficiencies in complying with regulations or
orders, or the suspicion or discovery of inaccuracies.

(B)  Auditing of financial assurance methods may be
accomplished by any method approved by the Executive
Secretary.

(e)  Any and all costs of securing a selected financial
assurance mechanism and generating and providing the
necessary reporting evidence of an assurance mechanism to the
Executive Secretary shall be the sole responsibility of the owner
or operator.

(f)  Processing of the alternate financial assurance
mechanism documents may be accomplished utilizing any
method approved by the Executive Secretary.

R311-206-6.  Voluntary Admission of Eligible Exempt
Underground Storage Tanks and above-ground storage
tanks to the Environmental Assurance Program.

(a)  Owners or operators of eligible exempt underground
storage tanks specified in Subsection 19-6-415(1)(a) may
voluntarily participate in the Environmental Assurance Program
by:

(1)  meeting the requirements of Subsection 19-6-415(1)
and Subsection R311-206-3(a);

(2)  properly performing release detection according to the
requirements of 40 CFR Part 280 Subpart D; and

(3)  meeting the upgrade requirements in 40 CFR 280.21
or the new tank requirements in 40 CFR 280.20, as applicable.

(b)  Owners or operators of above-ground storage tanks
may voluntarily participate in the Environmental Assurance
Program by:

(1)  meeting the requirements of Subsection 19-6-415(2)
and Subsection R311-206-3(a);

(2)  meeting applicable requirements of the Utah State Fire
Code adopted pursuant to Section 53-7-106;

(3)  performing an annual line tightness test of all
underground product piping, or documenting monthly
monitoring of sensor-equipped double-walled underground
product piping; and

(4)  performing a tightness test of all above-ground tanks
every five years, using a tightness test method capable of
properly testing the tank.

R311-206-7.  Revocation and Lapsing of Certificates.
(a)  The Executive Secretary shall revoke a certificate of
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compliance or registration if he determines that the owner or
operator has willfully submitted a fraudulent application or is
not in compliance with any requirement pertaining to the
certificate.

(b)  A petroleum storage tank owner or operator who has
had a certificate of compliance revoked under Section 19-6-414
or Subsection R311-206-7(a) may have the certificate reissued
by the Executive Secretary after the owner or operator
demonstrates compliance with Subsection 19-6-412(2),
Subsection 19-6-428(3), and Section R311-206-3.

(c)  A petroleum storage tank owner or operator who has
had a certificate of compliance lapse under Subsection 19-6-
408(5)(c) may have the certificate reissued by the Executive
Secretary after the owner or operator demonstrates compliance
with Subsection 19-6-412(2) and Section R311-206-3.

(d)  A petroleum storage tank owner or operator who has
had eligibility to receive payments for claims against the fund
lapse under Section 19-6-411(3)(c)(ii) shall meet the
requirements of Subsection 19-6-428(3) and pay all fees,
interest, and penalties due to reinstate eligibility.

(e)  Upon permanent closure of a tank which is covered by
the Fund, the eligibility to make a claim against the Fund shall
terminate as specified in Section R311-207-2.  Permanently
closed tanks are not eligible to be reissued a certificate of
compliance.

(f) In accordance with Section 19-6-414, the Executive
Secretary may revoke a certificate of compliance for the owner's
or operator's failure to comply with 40 CFR 280, which requires
release reporting, abatement, investigation, corrective action, or
other measures to bring the release site under control.

R311-206-8.  Proof of Certification.
(a)  In accordance with Subsection 19-6-411(7), a tag or

other means of identification shall be issued to each petroleum
storage tank or underground storage tank which has
demonstrated current compliance with Section 19-6-412 and
Section R311-206-3 or Section R311-206-6.  The tag or other
means of identification shall be displayed for view of the person
delivering or placing petroleum product into an underground
storage tank for which the tag was issued.

(b)  A tank shall not be issued a tag or other means of
identification if the owner or operator has not satisfied the
requirements of Section 19-6-412.  An owner or operator shall
not allow a tag to be displayed on a tank for which the
Certificate of Compliance has been revoked or has lapsed, or on
a tank for which the eligibility to receive payment for claims
against the fund has lapsed unless the owner or operator has
demonstrated compliance with financial assurance requirements.

R311-206-9.  Removing Participating Tanks from the
Environmental Assurance Program.

(a)  At any time after May 1,1997, owners and operators of
petroleum storage tanks who have voluntarily elected to
participate in the Environmental Assurance Program may cease
participation in the program and be exempted from the
requirements described in Section R311-206-4 by:

(1)  permanently closing tanks as outlined in 40 CFR 280,
subpart G, Rule R311-204, and Rule R311-205, or

(2)  meeting the following requirements:
(i)  demonstrating compliance with Section R311-206-5,

and
(ii)  notifying the Executive Secretary at least 60 days

before the date of cessation in the program, and specifying the
date of cessation.

(b)  The fund will not give pro-rata refunds.
(c)  For tanks being removed voluntarily from the program,

the date of cessation in the program shall be the date on which
coverage under the program ends.  Subsequent claims for
payments from the fund must be made in accordance with

Section 19-6-424 and Section R311-207-2.

R311-206-10.  Participation in the Environmental Assurance
Program After a Period of Voluntary Non-participation.

(a)  Owners and operators who choose not to participate in
the Environmental Assurance Program shall, before any
subsequent participation in the program, meet the following
requirements:

(1)  notify the Executive Secretary of the intent to
participate in the program;

(2)  comply with the requirements of Subsection 19-6-
428(3), and

(3)  meet the requirements of Subsection R311-206-3(a) to
qualify for a new certificate of compliance.

(b)  Effective January 1, 2007, and until December 31,
2007, the Executive Secretary may determine that there is
reasonable cause to believe that no petroleum has been released
if the owner or operator, for each UST to participate in the
program, meets the following requirements at the time the
owner or operator applies for participation:

(1)  The last two compliance inspections verify significant
operational compliance, and verify that no release has occurred.
Significant operational compliance status shall be determined
using the EPA Release Prevention Compliance Measures Matrix
and Release Detection Compliance Measures Matrix, both dated
March 3, 2005 and incorporated herein by reference.  The
matrices contain leak prevention and leak detection criteria to be
used by inspectors in determining compliance status of
underground storage tanks.

(2)  The owner or operator documents compliance with all
release prevention and release detection requirements that are
required for the time period since the last compliance
inspection, and the records submitted do not give reason to
suspect a release has occurred.  The owner or operator shall
submit:

(i)  tank and piping leak detection records, or a tank and
line tightness test performed within the last six months;

(ii)  the most recent simulated leak test for all automatic
line leak detectors;

(iii)  cathodic protection tests, if applicable, and
(iv)  internal lining inspections, if applicable.
(c)  Effective January 1, 2008, the Executive Secretary may

determine that reasonable cause exists if:
(1)  the owner or operator meets the requirements of

Subsections (b)(1) and (b)(2) above, and
(2)  the period of non-participation in the Program is less

than six months, or the UST is less than ten years old.

KEY:  hazardous substances, petroleum, underground
storage tanks
February 14, 2011 19-6-105
Notice of Continuation April 10, 2012 19-6-403

19-6-428
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-207.  Accessing the Petroleum Storage Tank Trust
Fund for Leaking Petroleum Storage Tanks.
R311-207-1.  Definitions.

Definitions are found in Section R311-200.

R311-207-2.  Notification of Intent and Eligibility to Claim
Against the Petroleum Storage Tank Trust Fund.

(a)  Any responsible party who is making any claim against
the Petroleum Storage Tank Trust Fund shall have previously
satisfied the requirements of Section R311-206-3(a), have a
valid certificate of compliance at the time of product release by
the covered UST; and meet the requirements of 19-6-424.

(b)  Except as provided in Section R311-207-2(c), a
responsible party eligible to receive payments in accordance
with Section 19-6-419 shall submit to the Executive Secretary
a written Eligibility Application to make a claim against the
Petroleum Storage Tank Trust Fund,

(1)  during a period for which that tank was covered by the
fund; or

(2)  within one year after that fund-covered tank is closed;
or

(3)  within six months after the end of the period during
which the tank was covered by the fund; or

(4)  before the responsible party expends any amount over
their share in eligible costs, whichever is sooner.

(c)  For eligible releases that are discovered and reported
to the Executive Secretary after July 1, 1994, the responsible
party is required to expend the first $10,000 in eligible costs as
determined by the Executive Secretary.  For eligible releases
that are discovered prior to July 1, 1994, the responsible party
is required to expend the first $25,000 in eligible costs as
determined by the Executive Secretary.

(d)  A completed eligibility application form submitted by
the responsible party requesting coverage, within the time
frames specified in R311-207-2(b), shall constitute a claim
against the fund in accordance with Section 19-6-424.

(e)  The responsible party's share of eligible costs shall
remain the same, regardless of the number of responsible parties
who are associated with a release and covered by the fund.  Only
one responsible party can claim against the fund per release in
accordance with 19-6-419.

(f)  When a facility has an open release and a subsequent
PST Fund eligible release occurs at that facility, the PST Fund
allowable coverage for the subsequent release will be limited to
the amount required to investigate and remediate the subsequent
release up to the maximum allowable by the Utah Underground
Storage Tank Act 19-6-419.  Additional PST Fund monies
cannot be obtained for the investigation and remediation of the
original release through the coverage of a subsequent release.
The Executive Secretary shall determine the allowable coverage
for a subsequent release.  When the Executive Secretary has
made a determination that the clean up standards established for
the site pursuant to R311-211-5 have been achieved for a
release, the release shall receive a "No Further Action" status.
The maximum coverages allowed in 19-6-419 for a series of
releases cannot be aggregated to provide additional
reimbursement over the maximum for any release included in
the series.

R311-207-3.  Prerequisites for Submission of Requests for
Reimbursement of Claims Against the Petroleum Storage
Tank Trust Fund.

(a)  Upon making a claim for coverage under the fund, and
after receiving notice from the Executive Secretary of eligibility
to claim against the fund, the responsible party shall respond to
the compliance schedule issued by the Executive Secretary with
work plans.  The work plans may address three phases of the

compliance schedule as determined by the Executive Secretary:
(1)  tasks required to bring the site under control;
(2)  tasks required to determine the extent and degree of the

release; and
(3)  tasks required to remediate the site until the Executive

Secretary is satisfied that remediation has achieved the clean up
goals as described in Section R311-211 or until further
remediation is not feasible as determined by the Executive
Secretary.

(b)  The work plan shall include a budget for the work.
The budget shall be in compliance with R311-207-4(e)(1) and
(2).  The budget shall include proposed costs in an itemized
format as described in Section R311-207-4(a).

(c)  The consultant must have a Statement of Qualification
approved by the Executive Secretary.

(1)  The initial Statement of Qualification submittal shall
include information about the qualifications of all certified UST
consultants and other persons who will be performing
investigation or corrective action activities in accordance with
the work plans.  The Statement of Qualification shall include at
least three letters of reference from entities that have retained
the services of the consultant, and shall document that:

(A)  the consultant and other key personnel are of good
character and reputation regarding such matters as control of
costs, quality of work, ability to meet deadlines, and technical
competence;

(B)  the consultant and other key personnel have completed
applicable Occupational Safety and Health Agency-approved
safety training and any other applicable safety training, as
required by federal and state law; and

(C)  the consultant carries the following insurance:
(i)  Commercial General Liability Insurance or

Comprehensive General Liability Insurance, including coverage
for premises and operation, explosion, collapse and
underground hazards, products and completed operations,
contractual, personal injury and death, and catastrophic, with
limits of $1,000,000 minimum per occurrence, $2,000,000
minimum general aggregate, and $2,000,000 minimum products
or completed operations aggregate;

(ii)  Comprehensive Automobile Liability Insurance, with
limits of $1,000,000 minimum and $2,000,000 aggregate; and

(iii)  Workers' Compensation and Employers' Liability
Insurance, as required by applicable state law.

(2)  The Statement of Qualification shall be updated
annually in January, and shall be approved by the Executive
Secretary for a period of one year.  The update shall include
changes in personnel and current documentation of compliance
with Subsections R311-207-3(c)(1)(B) and (C).

(d)  The work plan shall include information about the
claimant's contract with any proposed consultant or other person
performing remedial action in accordance with the work plans.
That information shall demonstrate that the following
requirements have been met, as determined by the Executive
Secretary:

(1)  The contract shall be with the consultant, and shall
specify the certified UST consultant and other key personnel for
which qualifications are submitted under R311-207-3(c);

(2)  The contract shall require a 100 percent payment bond
through a United States Treasury-listed bonding company, or
other equivalent assurance;

(3)  The consultant shall have no cause of action against
the state for payment;

(4)  The contract will specify a subcontracting method
consistent with the requirements of R311-207;

(5) The contract shall require, and include documentation
that the consultant carries, the insurance specified in R311-207-
3(c)(1)(C).

(6)  Payment under the contract shall be limited to amounts
that are customary, legitimate, and reasonable;
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(7)  The contract shall include a provision indicating that
the State of Utah is not a party to the contract, unless the State
of Utah is a responsible party; and

(8)  Any other requirements specified by the Executive
Secretary.

(e)  The work plan shall include any additional information
required by 40 CFR 280.

(f)  The Executive Secretary may waive specific
requirements of Section R311-207 if he determines there is good
cause for a waiver, and that public health and the environment
will be protected.  The Executive Secretary may also consider,
in determining whether to grant a waiver, the extent to which the
financial soundness of the fund will be affected.

(g)  Once the responsible party's share of eligible costs has
been spent in accordance with Section 19-6-419, the Executive
Secretary shall review and approve or disapprove work plans
and the corrective action plan and all associated budgets.  For
costs to be covered by the fund, the Executive Secretary must
approve all work plans, corrective action plans, and associated
budgets before a responsible party initiates any work, except as
allowed by Sections 19-6-420(3)(b) and 19-6-420(6).

(h)  A request for time and material reimbursement from
the Fund must be received by the Executive Secretary within
one year from the date the included work was performed or
reimbursement shall be denied.  If there are any deficiencies in
the request, the claimant shall have 90 days from the date of
notification of the deficiency to correct the deficiency or the
amount of the deficient item(s) shall not be reimbursed.  If a
release was initially denied eligibility and is subsequently found
to be eligible, this provision shall apply only to the portion of
work conducted following the determination that the release is
eligible for reimbursement.

(i)  The request for final reimbursement from the fund must
be received by the Executive Secretary within one year from the
date of the "No Further Action" letter issued by the Executive
Secretary or reimbursement shall be denied.  If a release is re-
opened as provided for in the "No Further Action" letter,
payments from the fund may be resumed when approved by the
Executive Secretary.

(j)  For costs incurred by a consultant hired by a third party
pursuant to Subsection 19-6-409(2)(e):

(1)  the Executive Secretary shall approve all work plans
and associated budgets before the consultant initiates any work,
and

(2)  the contract shall comply with Subsections R311-207-
3(d)(1), (3), (6), (7), and (8).

R311-207-4.  Submission Requirements for Requests for
Reimbursement of Claims Against the Petroleum Storage
Tank Trust Fund.

(a)  In order to receive payment from the fund, a claimant
shall submit an invoice to the Executive Secretary.  The invoice
from the claimant to the fund shall be on the form or forms
provided by the Executive Secretary.  Reimbursement may be on
a pay for performance or on a time and material basis as
approved in advance by the Executive Secretary.  All costs for
time and material reimbursement shall be itemized at a minimum
to show the following:

(1)  amounts allocated to each approved work plan budget;
(2)  employee name, date of work, task or description of

work, labor cost and the number of hours spent on each task;
(3)  sampling, reporting, and laboratory analysis costs;
(4)  equipment rental and materials;
(5)  utilities;
(6)  other direct costs; and
(7)  other items as determined by the Executive Secretary.
(b)  All itemized expenses shall indicate the full name and

address of the company or contractor providing materials or
performing services.

(c)  All expenses for time and material reimbursement shall
be documented on a monthly basis, or as otherwise directed by
the Executive Secretary, with a copy of the original bill
provided to the Executive Secretary by the claimant.  The
claimant shall provide documentation that claimed costs and
associated work were reasonable, customary, and legitimate in
accordance with Sections R311-207-5 and R311-207-4(e).

(d)  For time and material based reimbursement, before
receiving payment under Section 19-6-419, the claimant shall
provide proof of past payments for services or construction
rendered, in a form acceptable to, or as directed by, the
Executive Secretary, unless the Executive Secretary has agreed
to other arrangements.  The responsible party shall remain
primarily liable, however, for all costs incurred and should
obtain lien releases from the company or contractor providing
material or performing services.

(e)  For time and material based reimbursement,
documentation of expenses for construction or other services
provided by a subcontractor retained by a consultant or
contractor shall include one or more of the following items:

(1)  a minimum of three competitive bids by responsive
bidders.  To be competitive:

(A)  Two of the bids must be from bidders who are not
related parties.  "Related parties" for the purpose of this rule,
shall mean organizations or persons related to the consultant by
any of the following:  marriage; blood; one or more partners in
common with the consultant; one or more directors or officers
in common with the consultant; more than 10% common
ownership direct or indirect with the consultant.

(B)  The bid specifications shall contain a clear and
accurate description of the technical requirements for the
material, product or service and shall not contain features which
unduly restrict competition.  The bid specifications shall include
a statement of the qualitative nature of the material, product or
service to be procured, and, when necessary shall set forth those
minimum essential characteristics.

(C)  For frequently used services such as drilling,
competitive bid schedules may be taken by the consultant once
each calendar year in January with the results provided to the
Executive Secretary.  The prices from the lowest responsible
bidder will be used for at least the following 12 months and will
remain in effect until re-bid by the consultant and approved by
the Executive Secretary.  The Executive Secretary may reject
bid prices that are not customary, reasonable and legitimate.
The lowest bid from a responsible bidder will establish the
maximum dollar amount the PST Fund will reimburse the
claimant for these services, regardless of whether the claimant
accepts that bid or another;

(2)  sole source justification;
(A)  Analytical laboratories may be justified based on

service, data quality and cost;
(3)  documentation that expenses have been for reasonable,

customary, and legitimate purposes; or
(4)  other documentation as required or requested by the

Executive Secretary.
(f)  In accordance with Section 19-6-420, the Executive

Secretary may not authorize payment from the fund for services
provided by consultants, contractors, or subcontractors which
are in non-compliance with the requirements of Section R311-
207 or any other applicable federal, state, or local law.

(g)  Any third party claims brought against the responsible
party or any occurrence likely to result in third party claims
against the responsible party as a result of the release must be
immediately reported to the State Risk Manager and to the
Executive Secretary.

(h)  The Executive Secretary may reimburse claimants
based on pay for performance for the investigation, abatement
or remediation of eligible PST fund sites.  Under a pay for
performance cleanup the claimant is reimbursed on a fixed price
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schedule as measurable contaminant level goals are reached.
The claimant's reimbursement under pay for performance for the
work anticipated shall be supported by competitive bidding, sole
source justification or reasonable, customary and legitimate
costs as approved by the Executive Secretary. Itemization of
expenses is not required for payment of a claim unless
specifically required in a work plan by the Executive Secretary.

R311-207-5.  Customary, Reasonable and Legitimate
Expenses.

(a)  Costs claimed by the claimant in accordance with
Section 19-6-419(1) must be customary, reasonable, and
legitimate, and must be expended for customary, reasonable, and
legitimate work, as determined by the Executive Secretary.  The
Executive Secretary may determine the amount of fund monies
that will be reimbursed to a claimant for items including, but not
limited to, labor, equipment, services, and tasks established
according to the provisions of R311-207-7 or such other
methods that are applicable to the item or task.  As conditions
require, costs of the following activities may be considered to be
customary, reasonable, and legitimate: performing abatement,
investigation, site assessment, monitoring, or corrective action
activities; providing alternative drinking water supplies; and
settling or otherwise resolving third party damage claims and
settlements in accordance with Section 19-6-422.

(b)  This rule incorporates by reference the TABLE OF
UTAH PETROLEUM STORAGE TANK TRUST FUND TIME
AND MATERIAL REIMBURSEMENT STANDARDS dated
November 14, 2002.  This document contains specific items that
will and will not be reimbursed by the Fund.

(c)  This rule incorporates by reference the UTAH
PETROLEUM STORAGE TANK FUND, MAXIMUM
ALLOWABLE RATE LIST FOR EQUIPMENT AND
SUPPLIES as revised November 14, 2002.  This document
contains specific rates the Fund will reimburse the responsible
party or consultant for the included items.

(d)  If a claim that does not comply with the requirements
of R311-207 is returned by the Executive Secretary to a
claimant or consultant for correction, the claimant or consultant
shall not claim for reimbursement the costs expended to correct
and re-submit the claim.

(e)  The Petroleum Storage Tank Trust Fund may reimburse
a responsible party or other eligible claimant for the use or
purchase of the consultant's originally designed and
manufactured equipment provided the cost is customary,
reasonable, and legitimate as determined by the Executive
Secretary.  The rate of reimbursement shall not exceed the
consultant's direct labor hours for manufacturing at specified
fixed hourly rates in the rate schedule approved by the
Executive Secretary and the materials at cost to the consultant.
Material costs shall include adjustments for all available
discounts, refunds, rebates and allowances which the consultant
reasonably should take under the circumstances, and for credits
for proceeds the consultant received or should have received
from salvage and material returned to suppliers.  In no event
shall the price paid by the Petroleum Storage Tank Trust Fund
exceed the sales price of comparable equipment available to
other customers through the consultant or through another
source.  The consultant's claimed direct labor hours for
manufacturing and costs shall be documented through time
sheets, original invoices or other documents acceptable to the
Executive Secretary.  No reimbursement shall be made for
undocumented labor hours and costs.  No reimbursement shall
be made for labor hours and costs associated with patenting or
marketing.

R311-207-6.  Subrogation.
When the State makes a payment from the Petroleum

Storage Tank Trust Fund, the State shall have the right to sue or

take other action as may be necessary and appropriate to recover
the amount of payment from any third party who may be held
responsible.  The claimant who receives payment from the Fund
must execute and deliver all necessary documents and cooperate
as necessary to preserve the State's rights and do nothing to
prejudice them.

R311-207-7.  Consultant Labor Codes, Titles, Duties and Fee
Schedules.

(a)  This rule incorporates by reference the Consultant
Personnel Qualifications and Task Descriptions table, dated
May 1998, and consisting of standardized personnel
qualification categories and task descriptions to be used for PST
Fund-reimbursable activities.  Consultants must assign to one of
the categories listed in the table, any service time for an
individual that is billed to a claimant or directly to the PST
Fund and for which reimbursement is claimed, unless the duties
of the individual are so unusual that they do not closely
approximate any of the listed categories.  By submitting a claim
for reimbursement for a labor category, the consultant warrants
that the person so claimed meets the described education, skills
and experience.

(b)  A consultant may file with the Executive Secretary,
and amend once a year in January (absent unusual
circumstances), the hourly fees at which it bills clients in Utah
for the service of its personnel as described in (a).  The
Executive Secretary shall calculate new allowable
reimbursement rates once a year.  Consultant fees,
reimbursement rate schedules and amendments must be
maintained in confidence by and accessible only to the staff of
the Executive Secretary, as the consultant's expectation of
privacy is reasonable and outweighs the merits of public
disclosure.  The calculated maximum allowable reimbursement
rates must be maintained in confidence by and accessible only
to the staff of the Executive Secretary

(c)  When fee schedules, from companies who have
performed work reimbursed by the Fund, have been filed in a
number sufficient for meaningful statistical analysis, the
Executive Secretary shall compute a range of allowable
reimbursement rates for each code listed in (a), the maximum of
each range shall be the mean fee for each code plus one standard
deviation (rounded up to the nearest whole dollar) unless
modified as provided for in R311-207-7(e).  The Executive
Secretary shall then notify each filing firm whether its fees
exceed the range of allowable reimbursement rates.  If they do
exceed the allowable range, the firm shall then resubmit a
revised fee schedule that is within the allowable range.  The
amount by which a consultant's fee for a particular code exceeds
the allowable reimbursement rate will be presumed
unreasonable and will not be reimbursed by the Fund.

(d)  The Executive Secretary may approve a range of
reimbursement rates for a particular category when proposed by
a consultant.  However, the maximum of this range shall not
exceed the maximum reimbursement rate as calculated in R311-
207-7(c).  When a range is proposed, the average of the range
will be used for the calculations in R311-207-7(c).

(e)  If a consultant's fees exceed the maximum of the range
in not more than three categories but are lower in the other
categories, the average of the maximum reimbursement rates as
calculated in R311-207-7(c) for the categories for which that
consultant provides services will be calculated.  If the average
of the consultant's fees is lower than this average, the Executive
Secretary may approve all of the fees as proposed.

(f)  The Executive Secretary may request a detailed
explanation of fee structures when a submitted fee appears to
vary significantly from those submitted by other consultants for
the same code.  The Executive Secretary reserves the right not
to use fees that significantly vary from similar fees submitted by
other consultants, fees from consultants who have not submitted
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claims for reimbursement, fees from consultants who have not
submitted proper documentation for claim reimbursement, fees
from consultants that do not currently have key personnel
holding valid certification as a Certified UST Consultant and
other fees not deemed acceptable by the Executive Secretary.

(g)  A consultant not filing its schedule of fees must submit
its invoices for services formatted in accordance with R311-207-
7(a).  Any fees which exceed the average of allowable
reimbursement rates will be presumed unreasonable.

(h)  A claimant or consultant may overcome the
presumption that a fee is unreasonable by presenting clear and
concise evidence to the Executive Secretary that the fees are
reasonable and customary.  Excessive overhead factors will not
meet this test.

(i)  The Executive Secretary may determine the amount of
fund monies that will be reimbursed to a claimant for commonly
performed tasks.  The amount of fund monies that will be
reimbursed for a particular task, item or activity may be
established by R311-207-7(c), competitive bid, market survey
or other applicable method as determined by the Executive
Secretary.  Public comment will be taken before proposed
reimbursement rates are adopted.

R311-207-8.  Third Party Claims Apportionment.
To prioritize payments from the Petroleum Storage Tank

Fund as required by Subsection 19-6-419(5)(a), yet promptly
authorize the payment of third party claims prior to a
determination that corrective action has been properly
performed and completed, the Executive Secretary may utilize
budget projections to allocate coverage available for the
payment of third party claims.  The Executive Secretary may
amend budget projections as frequently as he deems appropriate.
Costs among third party claimants shall be apportioned after the
responsible party has agreed to the settlement and the state risk
manager has approved the settlement.  Apportionment and
priority shall be based upon the order in which an approved and
agreed upon claim is received by the Executive Secretary.

R311-207-9.  Consultants Hired by Third Parties.
(a)  A certified UST consultant hired by a third party under

Subsection 19-6-409(2)(e) shall:
(1)  have an approved PST Trust Fund Statement of

Qualification in accordance with Subsection R311-207-3(c), and
(2)  have approved PST Trust Fund labor rates in

accordance with Section R311-207-7.
(b)  To ensure compliance with Subsection 19-6-

409(4)(a)(ii), one consultant shall be designated by all known
third parties claiming injury or damage from a release.  The
designation shall be made in writing to the Executive Secretary.

(c)  For the claimant to be eligible to receive payments
from the Fund under Subsection 19-6-409(2)(e):

(1)  all work plans and budgets shall be pre-approved by
the Executive Secretary in accordance with Subsection R311-
207-3(j);

(2)  the consultant shall comply with Sections R311-207-4
and R311-207-5; and

(3)  requests for reimbursement from the Fund shall be
made in accordance with Subsections R311-207-3(h) and (i).

KEY:  financial responsibility, petroleum, underground
storage tanks
October 17, 2011 19-6-105
Notice of Continuation April 10, 2012 19-6-403

19-6-409
19-6-419



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 62

R311.  Environmental Quality, Environmental Response and
Remediation.
R311-208.  Underground Storage Tank Penalty Guidance.
R311-208-1.  Definitions.

Definitions are found in Rule R311-200.

R311-208-2.  Underground Storage Tank Penalty Criteria.
(a)  This guidance provides criteria to the Executive

Secretary of the Board in implementing penalties under Sections
19-6-407, 19-6-408, 19-6-416, 19-6-416.5, 19-6-425 and any
other Sections authorizing the Executive Secretary to seek
penalties.

(b)  The procedures in Rule R311-208 are intended solely
for the guidance of the Executive Secretary and are not intended,
and cannot be relied upon, to create a cause of action against the
State.

(c)  This guidance and ensuing criteria is intended to be
flexible and liberally construed to achieve a fair, just, and
equitable result.

R311-208-3.  Satisfaction of Penalty Under Stipulated
Penalty Agreement.

(a)  The Executive Secretary may accept the following
methods of payment or satisfaction of a penalty to promote
compliance and to achieve the purposes set forth in Section 19-
1-102(3):

(1)  Payment of the penalty may be extended based on a
person's inability to pay.  This should be distinguished from a
person's unwillingness to pay.  In cases of financial hardship, the
Executive Secretary may accept payment of the penalty under an
installment plan or delayed payment schedule with interest.

(2)  Without regard to financial hardship, the Executive
Secretary may allow a portion of the penalty to be deferred and
eventually waived if no further violations are committed within
a period designated by the Executive Secretary.

(3)  In some cases, the Executive Secretary may allow the
violator to satisfy the stipulated penalty by completing an
environmentally beneficial mitigation project approved by the
Executive Secretary.  The following criteria shall be used in
determining the eligibility of such projects:

(A)  The project must be in addition to all regulatory
compliance obligations;

(B)  The project preferably should closely address the
environmental effects of the violation;

(C)  The actual cost to the violator, after consideration of
tax benefits, must reflect a deterrent effect;

(D)  The project must primarily benefit the environment
rather than benefit the violator;

(E)  The project must be judicially enforceable;
(F)  The project must not generate positive public

perception for violations of the law.

R311-208-4.  Factors for Imposition of Section 19-6-416
Penalties.

(a)  Where the Executive Secretary determines a penalty is
appropriate under Section 19-6-416, the penalty shall not be
more than $500 per occurrence.  Factors that mitigate against a
higher penalty are:

(1)  A facility's certificate of compliance recently lapsed
and product has been delivered.

(2)  A facility is in compliance and replaces their tank and
received one delivery of fuel without a certificate of compliance
or authorization from the department, or a new facility or new
tanks receive an initial delivery of fuel without a certificate of
compliance or authorization from the Executive Secretary.

(b)  The Executive Secretary may assess a penalty against
each violator involved in an illegal delivery occurrence.  If a
violator is operating as an owner/operator and deliverer, the
violator may be assessed a penalty in each capacity.

R311-208-5.  Factors for Seeking or Negotiating Amount of
Section 19-6-425 Penalties.

(a)  Under Section 19-6-425, the court establishes penalty
amounts rather than the Executive Secretary.  Nonetheless, the
Executive Secretary may enter a stipulated penalty agreement
with the violator.

(b)  The Executive Secretary shall consider the following
factors when negotiating or calculating a penalty to promote a
more swift resolution of environmental problems and promote
compliance:

(1)  Economic benefit.  The costs to an owner or operator
delayed or avoided by not complying with applicable laws or
rules.

(2)  Gravity of the violation.  The extent of deviation from
the rules and the potential for harm to health and the
environment, regardless of the extent of the harm that actually
occurred.  This factor may be adjusted upward or downward
depending on:

(A)  The degree of cooperation or noncooperation and
good faith efforts to comply.  Good faith takes into account the
openness in dealing with the violations, promptness in
correction of problems, and the degree of cooperation with the
State;

(B)  The willfulness or negligence of the violation;
(C)  The history of compliance or noncompliance; and
(D)  Other unique factors including how much control the

violator had over and the foreseeability of the events
constituting the violation, whether the violator made or could
have made reasonable efforts to prevent the violation, whether
the violator knew of the legal requirements which were violated,
and degree of recalcitrance

(3)  Environmental sensitivity.  The actual impact of the
violation(s) that occurred.

(4)  The number of days of noncompliance.
(5)  Response and investigation costs incurred by the State

and others.
(6)  The possible deterrent effect of a penalty to prevent

future violations.
(c)  All cases involving major violations with actual or

high-potential for harming public health or the environment,
and all cases involving a history of repeat violations by the same
violator will require a penalty as a part of any settlement, unless
good cause is shown for not seeking a penalty.

(d)  Where the Executive Secretary determines that a
penalty is appropriate under Section 19-6-425, the Executive
Secretary may negotiate the penalty based on the following
categories and ranges:

(1)  Major Violations:  $5,000 to $10,000 per violation.
This category includes major deviations from the requirements
of the rules or Act, violations that cause or may cause
substantial or continuing risk to human health and the
environment, or violations that may have a substantial adverse
effect on the regulatory program.

(2)  Moderate Violations:  $2,000 to $7,000 per violation.
This category includes moderate deviations from the
requirements of the rules or Act but some requirements have
been implemented as intended, violations that cause or may
cause a significant risk to human health and the environment, or
violations that may have a significant notable adverse effect on
the regulatory program.

(3)  Minor Violations:  Up to $3,000 per violation.  This
category includes slight deviations from the rules or Act but
most of the requirements are met, violations that cause or may
cause a relatively low risk to human health and the environment,
or violations that may have a minor adverse effect on the
regulatory program.

(e)  The Executive Secretary may consult "EPA Penalty
Guidance for Violations of UST Regulations" (OSWER
Directive 9610.12) as supplemental guidance to R311-208-5.
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KEY:  penalties, petroleum, underground storage tanks*
September 16, 1996 19-6-105
Notice of Continuation April 10, 2012 19-6
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-209.  Petroleum Storage Tank Cleanup Fund and State
Cleanup Appropriation.
R311-209-1.  Definitions.

Definitions are found in Section R311-200.

R311-209-2.  Use of the State Cleanup Appropriation.
The Executive Secretary shall authorize action or

expenditure of money from the Petroleum Storage Tank Cleanup
Fund and the State Cleanup Appropriation, as authorized by
Sections 19-6-405.7, 19-6-409(5) and 19-6-424.5(9)
respectively, when:

(a)  The release is from a regulated UST,
(b)  The owner or operator is not fully covered by the

Petroleum Storage Tank Trust Fund,
(c)  The release is a direct or potential threat to human

health or the environment, and
(d)  The owner or operator is unknown, unable, or

unwilling to bring the site under control or remediate the site to
achieve the clean-up goals as described in Section R311-211, or

(e)  Other relevant factors are evident as determined by the
Executive Secretary.

R311-209-3.  Criteria for Allocating Petroleum Storage Tank
Cleanup Funds and the State Cleanup Appropriations.

When determining priorities for authorizing action or
expenditures from the Petroleum Storage Tank Cleanup Fund
and the State Cleanup Appropriation, the Executive Secretary
shall give due emphasis to releases that present a threat to the
public health or the environment on a case-by case basis using
the following criteria:

(a)  The immediate or direct threat to public health or the
environment,

(b)  The potential threat to public health or the
environment,

(c)  The economic consideration and cost effectiveness of
the action, and

(d)  The technology available, or
(e)  Other relevant factors as determined by the Executive

Secretary.

KEY:  petroleum, underground storage tanks*
October 9, 1998 19-6-105
Notice of Continuation April 10, 2012 19-6-409
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-210.  Administrative Procedures.
R311-210-1.  Administrative Procedures.

Administrative proceedings are governed by Rule R305-6.

KEY:  administrative proceedings, underground storage
tanks, hearings, adjudicative proceedings
August 29, 2011 19-1-301
Notice of Continuation April 10, 2012 19-6-105

19-6-403
63G-4-201 through 205

63G-4-503
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-211.  Corrective Action Cleanup Standards Policy -
UST and CERCLA Sites.
R311-211-1.  Definitions.

Definitions are found in Section R311-200.

R311-211-2.  Source Elimination.
The initial step in all corrective actions implemented at

UST and CERCLA sites is to take appropriate action to
eliminate the source of contamination either through removal or
appropriate source control.

R311-211-3.  Cleanup Standards Evaluation Criteria.
Subsequent to source elimination, cleanup standards for

remaining contamination which may include numerical,
technology-based or risk-based standards or any combination of
those standards, shall be determined on a case-by-case basis,
taking into consideration the following criteria:

(a)  The impact or potential impact of the contamination on
the public health;

(b)  The impact or potential impact of the contamination on
the environment;

(c)  Economic considerations and cost effectiveness of
cleanup options; and

(d)  The technology available for use in cleanup.

R311-211-4.  Prevention of Further Degradation.
In determining background concentrations, cleanup

standards, and significance levels, levels of contamination in
ground water, surface water, soils or air will not be allowed to
degrade beyond the existing contamination levels determined
through appropriate monitoring or the use of other data accepted
by the Board or the Executive Secretary as representative.

R311-211-5.  Cleanup Standards.
(a)  The following shall be the minimum standards to be

met for any cleanup of regulated substances, hazardous material,
and hazardous substances at a UST or CERCLA facility in Utah:

(1)  for water-related corrective action, the Maximum
Contaminant Limits (MCLs) established under the federal Safe
Drinking Water Act or other applicable water classifications and
standards; and

(2)  for air-related corrective action, the appropriate air
quality standards established under the Federal Clean Air Act.

(3)  Other standards as determined applicable by the Board
may be utilized.

(b)  Cleanup levels below the MCLs or other applicable
water, soil, or air quality standards may be established by the
Board on a case-by-case basis taking into consideration R311-
211-3 and R311-211-4.

(c)  In the case of contamination above the MCL or other
applicable water, soil, or air quality standards, if, after
evaluation of all alternatives, it is determined that applicable
minimum standards cannot reasonably be achieved, cleanup
levels above these minimum standards may be established on a
case-by-case basis utilizing R311-211-3 and R311-211-4.  In
assessing the evaluation criteria, the following factors shall be
considered:

(1)  quantity of materials released;
(2)  mobility, persistence, and toxicity of materials

released;
(3)  exposure pathways;
(4)  extent of contamination and its relationship to present

and potential surface and ground water locations and uses;
(5)  type and levels of background contamination; and
(6)  other relevant standards and factors as determined

appropriate by the Board.

R311-211-6.  UST Facility Cleanup Standards.
(a)  This rule incorporates by reference the Initial

Screening Levels table dated November 1, 2005.  The table lists
initial screening levels for UST sites.

(b)  If the Executive Secretary determines that a release
from an underground storage tank has occurred, the Executive
Secretary shall evaluate whether the contamination at the site
exceeds Initial Screening Levels for the contaminants released.
The Executive Secretary may require owners and operators to
submit any information that the Executive Secretary believes
will assist in making this evaluation.

(c)  If all contaminants are below initial screening levels,
the Executive Secretary shall evaluate the site for No Further
Action determination.

(d)  This rule incorporates by reference the Tier 1
Screening Criteria table dated November 1, 2005.  The table
lists cleanup criteria for UST sites.  Tier 1 screening levels are
only applicable when the following site conditions are met:

(1)  No buildings, property boundaries or utility lines are
located within 30 horizontal feet of the highest measured
concentration of any contaminant that is greater than the initial
screening levels but less than or equal to the Tier 1 screening
levels in the tables referred to in subparagraphs (a) and (d)
above, respectively, and;

(2)  No water wells or surface water are located within 500
horizontal feet of the highest measured concentration of any
contaminant that is greater than the initial screening levels but
less than or equal to the Tier 1 screening levels in the tables
referred to in subparagraphs (a) and (d) above, respectively.

(e)  If any contaminants from a release are above the Initial
Screening Levels, the Executive Secretary shall require owners
and operators to submit all relevant information required to
evaluate the site using the Tier 1 Screening Criteria.

(1)  If all Tier 1 Screening Criteria have been met, the
Executive Secretary shall evaluate the site for No Further Action
determination.

(2)  If any of the Tier 1 Screening Criteria have not been
met owners and operators shall proceed as described below.

(i)  Owners and operators shall conduct a site investigation
to provide complete information to the Executive Secretary
regarding the factors outlined in R311-211-5(c) and 40 CFR
Part 280.

(ii)  When the site investigation is complete, owners and
operators may propose for the evaluation and approval of the
Executive Secretary site-specific cleanup standards based upon
an analysis of the factors outlined in R311-211-5(c).
Alternatively, the owners and operators may propose for the
approval of the Executive Secretary the Initial Screening Levels
established in R311-211-6(a) as the site-specific cleanup
standards.

(iii)  A partial corrective action approach may be approved
by the Executive Secretary prior to completing the site
investigation.  However, if corrective action is implemented in
separate phases, the Executive Secretary will not make a No
Further Action determination until all factors outlined in R311-
211-5(c) are evaluated.

(iv)  Owners and operators may then propose and conduct
corrective action approved by the Executive Secretary to attempt
to reach the approved site-specific cleanup standards.  If the
owners and operators demonstrate that the approved site-
specific cleanup standards have been met and maintained based
upon sampling at intervals and for a period of time approved by
the Executive Secretary, the Executive Secretary shall evaluate
the site for No Further Action determination.

(v)  If the owners and operators do not make progress
toward reaching site-specific cleanup standards after conducting
the approved corrective action, the Executive Secretary may
require the owners and operators to submit an amended
corrective action plan or an amended site-specific cleanup
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standards proposal and analysis of the factors outlined in R311-
211-5(c) for the Executive Secretary's approval.  The Executive
Secretary may also require further investigation to fully define
the extend and degree of the contamination if the passage of
time or other factors creates the possibility that existing data
may no longer be reliable.

R311-211-7.  Significance Level.
(a)  Where contamination is identified that is below

applicable MCLs, water classification standards, or air quality
standards or where applicable standards do not exist for either
the parameter in question or the environmental media in which
the contamination is found, the cleanup standard shall be
established using R311-211-3 and will be set between
background and the observed level of contamination. Should it
be determined that the observed level of contamination will be
allowed to remain, this becomes the significance level.

(b)  At any time, should continued monitoring identify
contamination above the significance level, the criteria of R311-
211-3 will be reapplied in connection with R311-211-4 to re-
evaluate the need for corrective action and determine an
appropriate cleanup standard.

KEY:  petroleum, underground storage tanks
May 15, 2006 19-6-105
Notice of Continuation April 10, 2012 19-6-106

19-6-403
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-212.  Administration of the Petroleum Storage Tank
Loan Fund.
R311-212-1.  Definitions.

Definitions are found in Section R311-200.

R311-212-2.  Loan Application Submittal.
(a)  Application for a loan shall be made on forms

incorporated in Section R311-212-10, in accordance with
Subsection 19-6-405.3(7).  Loan applications shall be accepted
during application periods designated by the Executive
Secretary.

(b)  As long as loan funds are available at least one
application period shall be designated each fiscal year.
Additional funds available through repayment of existing loans
shall be loaned according to priorities from the most recent
application period.

(c)  Applications must be received by the Executive
Secretary by 5:00 p.m. on the last day of a given application
period.

(d)  Loan applications received outside the application
period shall be invalid.

R311-212-3.  Eligibility Review.
(a)  The Executive Secretary shall determine if the

applicant meets the eligibility criteria stated in Subsections 19-
6-405.3(3), 19-6-405.3(4), 19-6-405.3(5) and 19-6-405.3(6).

(b)  To meet the eligibility requirements of 19-6-405.3(4)
the applicant must, for all facilities for which the applicant
requests a loan, demonstrate current compliance with all state
and federal UST laws, rules and regulations, including
compliance with all requirements for remediation of facilities
with leaking underground storage tanks, or must be able to
achieve compliance with the loan proceeds.

(c)  To meet the eligibility requirements of 19-6-405.3(4)
the applicant must meet the following for all facilities owned or
operated by the applicant for which the applicant does not
request a loan:

(1)  The applicant has demonstrated current compliance
with all state and federal UST laws, rules and regulations,
including compliance with all requirements for remediation of
facilities with leaking underground storage tanks;

(2)  All regulated underground petroleum storage tanks
owned by the applicant have met the requirements of Section
19-6-412(2) and have a current certificate of compliance;

(3)  The applicant has paid all underground storage tank
registration fees, interest and penalties which have been
assessed; and

(4)  The applicant has paid all applicable petroleum storage
tank fees, interest and penalties which have been assessed.

(d)  To meet the requirements of Section 19-6-405.3(3), the
loan request must be for the purpose of:

(1)  Upgrading petroleum USTs;
(2)  replacing USTs; or
(3)  Permanently closing USTs.  If an applicant requests a

loan for closing USTs which will be replaced by above-ground
storage tanks, the loan, if approved, will be only for closing the
USTs.  The security pledged by the applicant for a loan to
replace USTs with above-ground storage tanks shall be subject
to the limitations in R311-212-6.

R311-212-4.  Prioritization of Loan Applications.
(a)  When determined by the Executive Secretary to be

necessary, all applications received during a designated
application period shall be prioritized by total points assigned.
Ten points shall be given for each item that applies to the
applicant or the facility for which the loan is requested:

(1)  The applicant has less than $1,000,000 annual gross

income and fewer than five full-time employee equivalents and
is not owned or operated by any person not meeting the income
and employee criteria.

(2)  The applicant's income is derived solely from
operations at UST facilities.

(3)  The applicant owns or operates no more than two
facilities.

(4)  The facility is located in a U.S. Census Bureau
population unit containing fewer than 5,000 people.

(5)  There are no more than three operating retail outlets
selling motor fuel within 15 miles road distance in all directions.

(6)  Loan proceeds will be used solely for replacing or
upgrading USTs.

(7)  All USTs at the facility are greater than 15 years old.
(b)  One point shall be given for each road mile of distance

from the facility to the nearest operating retail outlet selling
motor fuel, to a maximum of 30 points.

(c)  Applications which receive the same number of points
shall be sub-prioritized according to the date postmarked or the
date delivered to the Executive Secretary by any other method.

(d)  Applications shall remain in priority order regardless
of availability of funds until a new application period is
declared. When a new application period begins, priority order
of applications which have not been reviewed terminates. An
applicant whose application has not been reviewed or an
applicant whose application has not been approved because the
applicant has not satisfied the requirements of Subsections 19-6-
405.3(3) through (6), loses eligibility to apply for a loan and
must submit a new application in the subsequent period to be
considered for a loan in that period.

R311-212-5.  Loan Application Review.
(a)  The applicant shall ensure that the loan application is

complete.  The completed application with supporting
documents shall contain all information required by the
application.  If the applicant does not submit a complete
application within 60 days of eligibility approval, the applicant's
eligibility approval shall be forfeited, and the applicant must re-
apply.

(b)  All costs incurred in processing the application
including appraisals, title reports, or UCC-1 releases shall be the
responsibility of and paid for by the applicant.  The Executive
Secretary may require payment of costs in advance.  The
Executive Secretary shall not reimburse costs which have been
expended, even if the loan fails to close, regardless of the
reason.

(c)  The review and approval of the application shall be
based on information provided by the applicant, and:

(1)  review of any and all records and documents on file;
(2)  verification of any and all information provided by the

applicant;
(3)  review of credit worthiness and security pledged; and
(4)  review of a site construction work plan.
(d)  The applicant must close the loan within 30 days after

the Executive Secretary mails the loan documents for the
applicant's signature.  If the applicant fails to close the loan
within this time period, the approval is forfeited and the
applicant must re-apply.  An exception to the 30 day period may
be granted by the Executive Secretary if the closing is delayed
due to circumstances beyond the applicant's control.

R311-212-6.  Security for Loans.
(a)  When an applicant applies for a loan of greater than

$30,000, the loan applicant must pledge for security personal or
real property which meets or exceeds the following criteria:

(1)  The loan amount may not be greater than 80 percent of
the value of the applicant's equity in the security for cases where
the Department obtains a first mortgage position, or

(2)  The loan amount may not be greater than 60 percent of
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the value of the applicant's equity in the security for cases where
the Department obtains a second mortgage position.

(b)  The applicant shall provide acceptable documentation
of the value of the property to be used as security using:

(1)  a current written appraisal, performed by a State of
Utah certified appraiser;

(2)  a current county tax assessment notice, or
(3)  other documentation acceptable to the Executive

Secretary.
(c)  A title report on all real property and a UCC-1

clearance on all personal property used as security shall be
submitted to the Executive Secretary by a title company or
appropriate professional person approved by the Executive
Secretary.

(d)  When the title report indicates an existing lien or
encumbrance on real property to be used as security, the existing
lien holders may subordinate their interest in favor of the
Department.  The Department shall accept no less than a second
mortgage position on real property pledged for loan security.

(e)  Whenever a corporation seeks a loan, its principals
must guarantee the loan personally.

(f)  The applicant must provide a complete financial
statement with cash flow projections for debt service.

(g)  Above ground storage tanks and real property on which
they are located shall not be acceptable as security.

(h)  Underground storage tanks and the real property on
which they are located shall not be acceptable as security unless:

(1)  The UST facility offered for security has not had a
petroleum release which has not been properly remediated; and

(2)  The applicant provides documentation to demonstrate
the UST facility is currently in compliance with the loan
eligibility requirements set forth in R311-212-3.

(i)  If a loan is made without security, the maximum loan
repayment period shall be seven years.

R311-212-7.  Procedure for Making Loans.
(a)  Loan funds shall be obligated after all documents to

secure a loan are complete, processed, and appropriately signed
by the applicant and the Executive Secretary.

(b)  The Executive Secretary may approve a borrower's
request for one initial disbursement of loan proceeds to the
borrower after the loan is closed, and before work begins.  The
initial disbursement shall be for no more than 40 per cent of the
approved loan amount.  Disbursement of the remaining loan
proceeds, or disbursement of the entire loan proceeds if no
initial disbursement is made, shall be made after work at the site
is completed, and all paperwork and notifications have been
received by the Executive Secretary.

(1)  If an initial loan disbursement is made, the borrower
shall begin work on the project no later than 60 days, or another
time period approved by the Executive Secretary, following the
initial disbursement.  Disbursement of the remaining loan
proceeds shall be made no later than 180 days, or another time
period approved by the Executive Secretary, following the initial
disbursement.

(2)  Funds disbursed through an initial disbursement under
Subsection R311-212-7(b) shall begin to accrue interest at 3%
per annum on the day they are disbursed.  The interest
accumulated on these funds from the date of the initial
disbursement until the date of the final loan disbursement shall
be repaid in full with the first loan payment made by the
borrower after the final disbursement, or as otherwise approved
by the Executive Secretary.

(3)  If work is not initiated or completed within the time
periods established in Subsection R311-212-7(b)(1), the loan
balance shall be paid within 30 days of notice provided by the
Executive Secretary.

(c)  Loan proceeds shall not be used to pay underground
storage tank registration fees, penalties, or interest assessed

under Section 19-6-408 or petroleum storage tank fees,
penalties, or interest assessed under Section 19-6-411.

(d)  Loans shall not be made for work which is performed
before the applicant's loan application is approved and the loan
is closed.

R311-212-8.  Servicing the Loans.
(a)  The Executive Secretary shall establish a repayment

schedule for each loan based on the financial situation and
income circumstances of the borrower and the term of loans
allowed by Subsection 19-6-405.3(6)(e).  Loans shall be
amortized with equal payment amounts and payments shall be
of such amount to pay all interest and principal in full.

(b)  The initial installment payment shall be due on a date
established by the Executive Secretary.  Subsequent installment
payments shall be due on the first day of each month. A notice
of payment and due date shall be sent for each subsequent
payment. Non-receipt of the statement of account or notice of
payment shall not be a defense for non-payment or late payment.

(c)  The Executive Secretary shall apply loan payments
received first to penalty, next to interest and then to principal.

(d)  Loan payments may be made in advance, and the
remaining principal balance of the loan may be paid in full at
any time without penalty.

(e)  Notices of late payment penalty assessed with amounts
of penalty and the total payment due shall be sent to the
borrower.

(f)  The penalty for late loan payments shall be 10 percent
of the payment due.  The penalty shall be assessed and payable
on payments received by the Executive Secretary more than five
days after the due date.  A penalty shall be assessed only once
on a given late payment.  Payments shall be considered received
the day of the U.S. Postal Service post mark date or receipted
date for payments delivered to the Executive Secretary by
methods other than the U.S. Postal Service.  If a loan payment
check is returned due to insufficient funds, a service charge in
the amount allowed by law shall be added to the payment
amount due.

(g)  Notice of loans paid in full shall be sent after all
penalties, interest and principal have been paid.

(h)  Releases of the Executive Secretary's interest in
security shall be prepared and sent to the borrower or filed for
public notice as applicable.

R311-212-9.  Recovering on Defaulted Loans.
(a)  Loans may be considered in default when two

consecutive payments are past due by 30 days or more, when the
applicant's ability to receive payments for claims against the
fund lapses, or if the certificate of compliance lapses or is
revoked.  Lapsing under section R311-206-7(e) shall not be
considered as grounds for default for USTs which are
permanently closed.

(b)  The Executive Secretary may declare the full amount
of the defaulted loan, penalty, and interest immediately due.

(c)  The Executive Secretary need not give notice of default
prior to declaring the full amount due and payable.

(d)  The borrower shall be liable for attorney's fees and
collection costs for defaulted loans whether incurred before or
after court action.

R311-212-10.  Forms.
(a)  The forms dated and listed below, on file with the

Department, are incorporated by reference as part of Section
R311-212, and shall be used by the Executive Secretary for
making loans.

(1)  Loan Application version 06/21/11
(2)  Balance Sheet version 04/02/04
(3)  Loan Commitment Agreement version 06/15/95
(4)  Corporate Authorization version 06/15/95
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(5)  Promissory Note version 06/15/95
(6)  Extension and Modification Agreement version

06/15/95
(7)  Security Agreement version 06/15/95
(8)  Hypothecation Agreement 06/15/95
(9)  General Pledge Agreement 06/15/95
(10)  Assignment 06/15/95
(11)  Assignment of Account 06/15/95
(12)  Trust Deed
(i)  property with underground storage tanks version

06/15/95; or
(ii)  property without underground storage tanks version

06/15/95.
(b)  The Executive Secretary may require or allow the use

of other forms that are consistent with these rules as necessary
for the loan approval process.  The Executive Secretary may
change these forms for administrative purposes provided the
revised forms remain consistent with the substantive provisions
of the adopted forms.

R311-212-11.  Rules in Effect.
(a)  The rules in effect on the closing date of the loan and

the forms signed by the parties shall govern the parties.

KEY:  hazardous substances, petroleum, underground
storage tanks
October 17, 2011 19-6-105
Notice of Continuation April 10, 2012 19-6-403

19-6-405.3
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-401.  Utah Hazardous Substances Priority List.
R311-401-1.  Definitions.

The definitions in Section 19-6-302 are adopted and
incorporated by reference as part of this rule.

R311-401-2.  Hazardous Substances Priority List.
Pursuant to Section 19-6-311 of the Utah Hazardous

Substances Mitigation Fund Act the hazardous substances
priority list is hereby established as presented below. The listed
sites are eligible to be addressed under the authority of Section
19-6-311 et seq. U.C.A. 1953 as amended.

(a)  National Priority List Sites.  The Federal Register
publication dates are indicated below.

TABLE

   SITE   SITE NAME                        FEDERAL REGISTER
   NUMBER                                  PUBLICATION DATE

   1      Hill Air Force Base              July 22, 1987
   2      Monticello Vicinity Properties   June 10, 1986
   3      Ogden Defense Depot              July 22, 1987
   4      Portland Cement Sites 2 and 3    June 10, 1986
   5      Rose Park Sludge Pit             September 8, 1983
   6      Utah Power and Light,            October 4, 1989
          American Barrel
   7      Sharon Steel                     August 30, 1990
   8      Tooele Army Depot, North         August 30, 1990
   9      Monticello Mill Site             November 21, 1989
   10     Midvale Slag                     February 11, 1991
   11     Wasatch Chemical, Lot 6          February 11, 1991
   12     Petrochem Recycling Corp./       October 14, 1992
          Ekotek Plant
   13     Jacobs Smelter                   February 4, 2000
   14     Intermountain Waste Oil Refinery May 11, 2000
   15     International Smelting and
          Refining                         July 27, 2000
   16     Bountiful/Woods Cross 5th South
          PCE Plume                        September 13, 2001
   17     Davenport and Flagstaff
          Smelters                         April 30, 2003
   18     Eureka Mills                     September 5, 2002
   19     Five Points PCE Plume            September 19, 2007

(b)  Proposed National Priority List Sites.  The Federal
Register publication dates are indicated below.

TABLE

   SITE   SITE NAME                        FEDERAL REGISTER
   NUMBER                                  PUBLICATION DATE

      1      Richardson Flat Tailings      February 7, 1992
      2      Murray Smelter                January 18, 1994

(c)  Scored Sites
Reserved.

KEY:  hazardous substances, hazardous substances priority
list
January 2, 2008 19-6-311
Notice of Continuation April 4, 2012
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-16.  Standards for Universal Waste Management.
R315-16-1.General.

1.1  SCOPE
(a)  This rule establishes requirements for managing the

following:
(1)  Batteries as described in section 1.2;
(2)  Pesticides as described in section 1.3;
(3)  Mercury-containing equipment as described in section

1.4; and
(4)  Mercury-containing lamps as described in section 1.5.
(b)  This rule provides an alternative set of management

standards in lieu of regulation under R315-1 through R315-101.
1.2  APPLICABILITY - BATTERIES
(a)  Batteries covered under R315-16.
(1)  The requirements of this rule apply to persons

managing batteries, as described in section 1.9, except those
listed in paragraph (b) of this section.

(2)  Spent lead-acid batteries which are not managed under
40 CFR part 266, subpart G, as incorporated by reference at
R315-14-6, are subject to management under this rule.

(b)  Batteries not covered under R315-16. The
requirements of this rule do not apply to persons managing the
following batteries:

(1)  Spent lead-acid batteries that are managed under R315-
14-6.

(2)  Batteries, as described in section 1.9, that are not yet
wastes under R315-2, including those that do not meet the
criteria for waste generation in paragraph (c) of this section.

(3)  Batteries, as described in section 1.9, that are not
hazardous waste. A battery is a hazardous waste if it exhibits
one or more of the characteristics identified in R315-2-9.

(c)  Generation of waste batteries.
(1)  A used battery becomes a waste on the date it is

discarded, e.g., when sent for reclamation.
(2)  An unused battery becomes a waste on the date the

handler decides to discard it.
1.3  APPLICABILITY - PESTICIDES
(a)  Pesticides covered under R315-16. The requirements

of this rule apply to persons managing pesticides, as described
in section 1.9, meeting the following conditions, except those
listed in paragraph (b) of this section:

(1)  Recalled pesticides that are:
(i)  Stocks of a suspended and canceled pesticide that are

part of a voluntary or mandatory recall under FIFRA Section
19(b), including, but not limited to those owned by the registrant
responsible for conducting the recall; or

(ii)  Stocks of a suspended or canceled pesticide, or a
pesticide that is not in compliance with FIFRA, that are part of
a voluntary recall by the registrant.

(2)  Stocks of other unused pesticide products that are
collected and managed as part of a waste pesticide collection
program.

(b)  Pesticides not covered under R315-16. The
requirements of this rule do not apply to persons managing the
following pesticides:

(1)  Recalled pesticides described in paragraph (a)(1) of
this section, and unused pesticide products described in
paragraph (a)(2) of this section, that are managed by farmers in
compliance with R315-5-7. R315-5-7 addresses pesticides
disposed of on the farmer's own farm in a manner consistent
with the disposal instructions on the pesticide label, providing
the container is triple rinsed in accordance with R315-2-7(b)(3);

(2)  Pesticides not meeting the conditions set forth in
paragraph (a) of this section. These pesticides must be managed
in compliance with the hazardous waste regulations in R315-1
through R315-101;

(3)  Pesticides that are not wastes under R315-2 , including
those that do not meet the criteria for waste generation in

paragraph (c) of this section or those that are not wastes as
described in paragraph (d) of this section; and

(4)  Pesticides that are not hazardous waste. A pesticide is
a hazardous waste if it is listed in R315-2-10 or if it exhibits one
or more of the characteristics identified in R315-2-9.

(c)  When a pesticide becomes a waste.
(1)  A recalled pesticide described in paragraph (a)(1) of

this section becomes a waste on the first date on which both of
the following conditions apply:

(i)  The generator of the recalled pesticide agrees to
participate in the recall; and

(ii)  The person conducting the recall decides to discard,
e.g., burn the pesticide for energy recovery.

(2)  An unused pesticide product described in paragraph
(a)(2) of this section becomes a waste on the date the generator
decides to discard it.

(d)  Pesticides that are not wastes. The following pesticides
are not wastes:

(1)  Recalled pesticides described in paragraph (a)(1) of
this section, provided that the person conducting the recall:

(i)  Has not made a decision to discard, e.g., burn for
energy recovery, the pesticide. Until such a decision is made,
the pesticide does not meet the definition of "solid waste" under
R315-2-2; thus the pesticide is not a hazardous waste and is not
subject to hazardous waste requirements, including R315-16.
This pesticide remains subject to the requirements of FIFRA; or

(ii)  Has made a decision to use a management option that,
under R315-2-2, does not cause the pesticide to be a solid
waste, i.e., the selected option is use, other than use constituting
disposal, or reuse, other than burning for energy recovery or
reclamation. Such a pesticide is not a solid waste and therefore
is not a hazardous waste, and is not subject to the hazardous
waste requirements including R315-16. This pesticide,
including a recalled pesticide that is exported to a foreign
destination for use or reuse, remains subject to the requirements
of FIFRA.

(2)  Unused pesticide products described in paragraph
(a)(2) of this section, if the generator of the unused pesticide
product has not decided to discard, them, e.g., burn for energy
recovery. These pesticides remain subject to the requirements of
FIFRA.

1.4  APPLICABILITY -- MERCURY-CONTAINING
EQUIPMENT

(a)  Mercury-containing equipment covered under R315-
16. The requirements of this section apply to persons managing
mercury-containing equipment, as described in section 1.9,
except those listed in paragraph (b) of this section.

(b)  Mercury-containing equipment not covered under
R315-16. The requirements of this section do not apply to
persons managing the following mercury-containing equipment:

(1)  Mercury-containing equipment that are not yet wastes
under R315-2. Paragraph (c) of this section describes when
mercury-containing equipment become wastes.

(2)  Mercury-containing equipment that are not hazardous
waste. A Mercury-containing equipment is a hazardous waste if
it exhibits one or more of the characteristics identified in R315-
2-9.

(c)  Generation of waste mercury-containing equipment.
(1)  Used mercury-containing equipment becomes a waste

on the date it is discarded, e.g., sent for reclamation.
(2)  Used mercury-containing equipment becomes a waste

on the date the handler decides to discard it.
1.5  APPLICABILITY - LAMPS
(a)  Lamps covered under R315-16. The requirements of

this section apply to persons managing lamps, as described in
section 1.9, except those listed in paragraph (b) of this section.

(b)  Lamps not covered under R315-16.  The requirements
of R315-16 do not apply to persons managing the following
lamps:
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(1)  Lamps that are not yet wastes under R315-2 as
provided in paragraph (c) of this section.

(2)  Lamps, that are not hazardous waste.  A lamp is a
hazardous waste if it exhibits one or more of the characteristics
identified in R315-2-9(a) and (d) - (g).

(c)  Generation of waste lamps.
(1)  A used lamp becomes a waste on the date it is

discarded, e.g., sent for reclamation.
(2)  An unused lamp becomes a waste on the date the

handler decides to discard it.
1.8  APPLICABILITY - HOUSEHOLD AND

CONDITIONALLY EXEMPT SMALL QUANTITY
GENERATOR WASTE

(a)  Persons managing the wastes listed below may, at their
option, manage them under the requirements of this section:

(1)  Household wastes that are exempt under R315-2-4 and
are also of the same type as the universal wastes defined in
section 1.9; or

(2)  Conditionally exempt small quantity generator wastes
that are exempt under R315-2-5 and are also of the same type as
the universal wastes defined in section 1.9.

(b)  Persons who commingle the wastes described in
paragraphs (a)(1) and (a)(2) of this section together with
universal waste regulated under this rule must manage the
commingled waste under the requirements of this rule.

1.9  DEFINITIONS
(a)  "Battery" means a device consisting of one or more

electrically connected electrochemical cells which is designed
to receive, store, and deliver electric energy. An electrochemical
cell is a system consisting of an anode, cathode, and an
electrolyte, plus such connections, electrical and mechanical, as
may be needed to allow the cell to deliver or receive electrical
energy. The term battery also includes an intact, unbroken
battery from which the electrolyte has been removed.

(b)  "Destination facility" means a facility that treats,
disposes of, or recycles a particular category of universal waste,
except those management activities described in sections 16-
2.4(a) and (c) and sections 16-3.4(a) and (c). A facility at which
a particular category of universal waste is only accumulated, is
not a destination facility for purposes of managing that category
of universal waste.

(c)  "FIFRA" means the Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. 136-136y.

(d)  "Generator" means any person, by site, whose act or
process produces hazardous waste identified or listed in R315-2
of this rule, or whose act first causes a hazardous waste to
become subject to regulation.

(e)  "Lamp," also referred to as "universal waste lamp" is
defined as the bulb or tube portion of an electric lighting device.
A lamp is specifically designed to produce radiant energy, most
often in the ultraviolet, visible, and infra-red regions of the
electromagnetic spectrum.  Examples of common universal
waste electric lamps include fluorescent, high intensity
discharge, neon, mercury vapor, high pressure sodium, and
metal halide lamps.

(f)  "Large Quantity Handler of Universal Waste" means a
universal waste handler, as defined in this section, who
accumulates 5,000 kilograms or more total of universal waste,
batteries, pesticides, lamps, or mercury-containing equipment,
calculated collectively, at any time. This designation as a large
quantity handler of universal waste is retained through the end
of the calendar year in which 5,000 kilograms or more total of
universal waste is accumulated.

(g)  "Mercury-containing equipment" means a device or
part of a device, including thermostats, but excluding batteries
and lamps, that contains elemental mercury integral to its
function.

(h)  "On-site" means the same or geographically contiguous
property which may be divided by public or private right-of-

way, provided that the entrance and exit between the properties
is at a cross-roads intersection, and access is by crossing as
opposed to going along the right of way. Non-contiguous
properties owned by the same person but connected by a right-
of-way which he controls and to which the public does not have
access, are also considered on-site property.

(i)  "Pesticide" means any substance or mixture of
substances intended for preventing, destroying, repelling, or
mitigating any pest, or intended for use as a plant regulator,
defoliant, or desiccant, other than any article that:

(1)  Is a new animal drug under FFDCA section 201(w), or
(2)  Is an animal drug that has been determined by

regulation of the Secretary of Health and Human Services not to
be a new animal drug, or

(3)  Is an animal feed under FFDCA section 201(x) that
bears or contains any substances described by paragraph (1) or
(2) of this section.

(j)  "Small Quantity Handler of Universal Waste" means a
universal waste handler, as defined in this section, who does not
accumulate 5,000 kilograms or more total of universal waste,
batteries, pesticides, lamps, or mercury-containing equipment,
calculated collectively, at any time.

(k)  "Thermostat" means a temperature control device that
contains metallic mercury in an ampule attached to a bimetal
sensing element, and mercury-containing ampules that have
been removed from these temperature control devices in
compliance with the requirements of sections 16-2.4(c)(2) or
16-3.4(c)(2).

(l)  "Universal Waste" means any of the following
hazardous wastes that are subject to the universal waste
requirements of R315-16:

(1)  Batteries as described in section 16-1.2;
(2)  Pesticides as described in section 16-1.3;
(3)  Mercury-containing equipment as described in section

16-1.4; and
(4)  Lamps as described in section 16-1.5.
(m)  "Universal Waste Handler":
(1)  Means:
(i)  A generator, as defined in this section, of universal

waste; or
(ii)  The owner or operator of a facility, including all

contiguous property, that receives universal waste from other
universal waste handlers, accumulates universal waste, and
sends universal waste to another universal waste handler, to a
destination facility, or to a foreign destination.

(2)  Does not mean:
(i)  A person who treats, except under the provisions of

sections 16-2.4(a) or (c), or 16-3.4(a) or (c), disposes of, or
recycles universal waste; or

(ii)  A person engaged in the off-site transportation of
universal waste by air, rail, highway, or water, including a
universal waste transfer facility.

(n)  "Universal Waste Transfer Facility" means any
transportation-related facility including loading docks, parking
areas, storage areas and other similar areas where shipments of
universal waste are held during the normal course of
transportation for ten days or less.

(o)  "Universal Waste Transporter" means a person
engaged in the off-site transportation of universal waste by air,
rail, highway, or water.

R315-16-2.  Standards for Small Quantity Handlers of
Universal Waste.

2.1  APPLICABILITY
This section applies to small quantity handlers of universal

waste as defined in section 16-1.9.
2.2  PROHIBITIONS
A small quantity handler of universal waste is:
(a)  Prohibited from disposing of universal waste; and
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(b)  Prohibited from diluting or treating universal waste,
except by responding to releases as provided in section 16-2.8;
or by managing specific wastes as provided in section 16-2.4.

2.3  NOTIFICATION
A small quantity handler of universal waste is not required

to notify the Division of universal waste handling activities.
2.4  WASTE MANAGEMENT
(a)  Universal waste batteries. A small quantity handler of

universal waste must manage universal waste batteries in a way
that prevents releases of any universal waste or component of a
universal waste to the environment, as follows:

(1)  A small quantity handler of universal waste must
contain any universal waste battery that shows evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents
of the battery, and must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A small quantity handler of universal waste may
conduct the following activities as long as the casing of each
individual battery cell is not breached and remains intact and
closed, except that cells may be opened to remove electrolyte
but must be immediately closed after removal:

(i)  Sorting batteries by type;
(ii)  Mixing battery types in one container;
(iii)  Discharging batteries so as to remove the electric

charge;
(iv)  Regenerating used batteries;
(v)  Disassembling batteries or battery packs into individual

batteries or cells;
(vi)  Removing batteries from consumer products; or
(vii)  Removing electrolyte from batteries.
(3)  A small quantity handler of universal waste who

removes electrolyte from batteries, or who generates other solid
waste, e.g., battery pack materials, discarded consumer products,
as a result of the activities listed above, must determine whether
the electrolyte or other solid waste exhibit a characteristic of
hazardous waste identified in R315-2-9.

(i)  If the electrolyte or other solid waste exhibits a
characteristic of hazardous waste, it is subject to all applicable
requirements of R315-1 through R315-101. The handler is
considered the generator of the hazardous electrolyte or other
waste and is subject to R315-5.

(ii)  If the electrolyte or other solid waste is not hazardous,
the handler may manage the waste in any way that is in
compliance with applicable federal, state or local solid waste
regulations.

(b)  Universal waste pesticides. A small quantity handler of
universal waste must manage universal waste pesticides in a way
that prevents releases of any universal waste or component of a
universal waste to the environment. The universal waste
pesticides must be contained in one or more of the following:

(1)  A container that remains closed, structurally sound,
compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions; or

(2)  A container that does not meet the requirements of
paragraph (b)(1) of this section, provided that the unacceptable
container is overpacked in a container that does meet the
requirements of paragraph (b)(1) of this section; or

(3)  Except for 40 CFR 265.197(c), 265.200, and 265.201,
a tank that meets the requirements of R315-7-17, which
incorporates 40 CFR part 265, subpart J by reference; or

(4)  A transport vehicle or vessel that is closed, structurally
sound, compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions.

(c)  Mercury-containing equipment.  A small quantity

handler of universal waste must manage universal waste
mercury-containing equipment in a way that prevents releases
of any universal waste or component of a universal waste to the
environment, as follows:

(1)  A small quantity handler of universal waste must place
in a container any universal waste mercury-containing
equipment with non-contained elemental mercury or that shows
evidence of leakage, spillage, or damage that could cause
leakage under reasonably foreseeable conditions. The container
must be closed, structurally sound, compatible with the contents
of the device, must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions, and must be reasonably designed to prevent the
escape of mercury into the environment by volatilization or any
other means.

(2)  A small quantity handler of universal waste may
remove mercury-containing ampules from universal waste
mercury-containing equipment provided the handler:

(i)  Removes the ampules in a manner designed to prevent
breakage of the ampules;

(ii)  Removes ampules only over or in a containment
device, e.g., tray or pan sufficient to collect and contain any
mercury released from an ampule in case of breakage;

(iii)  Ensures that a mercury clean-up system is readily
available to immediately transfer any mercury resulting from
spills or leaks from broken ampules, from the containment
device to a container that meets the requirements of 40 CFR
262.34, as incorporated by reference at R315-5-3.34;

(iv)  Immediately transfers any mercury resulting from
spills or leaks from broken ampules from the containment
device to a container that meets the requirements of 40 CFR
262.34, as incorporated by reference at R315-5-3.34;

(v)  Ensures that the area in which ampules are removed is
well ventilated and monitored to ensure compliance with
applicable OSHA exposure levels for mercury;

(vi)  Ensures that employees removing ampules are
thoroughly familiar with proper waste mercury handling and
emergency procedures, including transfer of mercury from
containment devices to appropriate containers;

(vii)  Stores removed ampules in closed, non-leaking
containers that are in good condition;

(viii)  Packs removed ampules in the container with
packing materials adequate to prevent breakage during storage,
handling, and transportation; and

(3)  A small quantity handler of universal waste mercury-
containing equipment that does not contain an ampule may
remove the open original housing holding the mercury from
universal waste mercury-containing equipment provided the
handler:

(i)  Immediately seals the original housing holding the
mercury with an air-tight seal to prevent the release of any
mercury to the environment; and

(ii)  Follows all requirements for removing ampules and
managing removed ampules under paragraph (c)(2) of this
section; and

(4)(i)  A small quantity handler of universal waste who
removes mercury-containing ampules from mercury-containing
equipment or seals mercury from mercury-containing equipment
in its original housing must determine whether the following
exhibit a characteristic of hazardous waste identified in 40 CFR
part 261, subpart C:

(A)  Mercury or clean-up residues resulting from spills or
leaks and/or

(B)  Other solid waste generated as a result of the removal
of mercury-containing ampules or housings ( e.g. , the
remaining mercury-containing device).

(ii)  If the mercury, residues, and/or other solid waste
exhibits a characteristic of hazardous waste, it must be managed
in compliance with all applicable requirements of 40 CFR parts
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260 through 272. The handler is considered the generator of the
mercury, residues, and/or other waste and must manage it in
compliance with 40 CFR part 262.

(iii)  If the mercury, residues, and/or other solid waste is
not hazardous, the handler may manage the waste in any way
that is in compliance with applicable federal, state or local solid
waste regulations.

(d)  Lamps.  A small quantity handler of universal waste
must manage lamps in a way that prevents releases of any
universal waste or component of a universal waste to the
environment, as follows:

(1)  A small quantity handler of universal waste must
contain any lamp in containers or packages that are structurally
sound, adequate to prevent breakage, and compatible with the
contents of the lamps. Such containers and packages must
remain closed and must lack evidence of leakage, spillage or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A small quantity handler of universal waste must
immediately clean up and place in a container any lamp that is
broken and must place in a container any lamp that shows
evidence of breakage, leakage, or damage that could cause the
release of mercury or other hazardous constituents to the
environment. Containers must be closed, structurally sound,
compatible with the contents of the lamps and must lack
evidence of leakage, spillage or damage that could cause leakage
or releases of mercury or other hazardous constituents to the
environment under reasonably foreseeable conditions.

2.5  LABELING/MARKING
A small quantity handler of universal waste must label or

mark the universal waste to identify the type of universal waste
as specified below:

(a)  Universal waste batteries, i.e., each battery, or a
container in which the batteries are contained, must be labeled
or marked clearly with the following phrase: "Universal Waste
Battery" or "Universal Waste Batteries";

(b)  A container, or multiple container package unit, tank,
transport vehicle or vessel in which recalled universal waste
pesticides as described in section 16-1.3(a)(1) are contained
must be labeled or marked clearly with:

(1)  The label that was on or accompanied the product as
sold or distributed; and

(2)  The words "Universal Waste Pesticide" or "Universal
Waste Pesticides";

(c)  A container, tank, or transport vehicle or vessel in
which unused pesticide products as described in section 16-
1.3(a)(2) are contained must be labeled or marked clearly with:

(1)(i)  The label that was on the product when purchased,
if still legible;

(ii)  If using the labels described in paragraph (c)(1)(i) of
this section is not feasible, the appropriate label as required
under the Department of Transportation regulation 49 CFR part
172;

(iii)  If using the labels described in paragraphs (c)(1) (i)
and (ii) of this section is not feasible, another label prescribed or
designated by the waste pesticide collection program
administered or recognized by a state; and

(2)  The words "Universal Waste-Pesticide" or "Universal
Waste Pesticides."

(d)(1)  Universal waste mercury-containing equipment (i.e.,
each device), or a container in which the equipment is
contained, must be labeled or marked clearly with any of the
following phrases: "Universal Waste-Mercury Containing
Equipment," "Waste Mercury-Containing Equipment," or "Used
Mercury-Containing Equipment."

(2)  A universal waste mercury-containing thermostat or
container containing only universal waste mercury-containing
thermostats may be labeled or marked clearly with any of the
following phrases: "Universal Waste-Mercury Thermostat(s),"

"Waste Mercury-Containing Thermostat(s)," or Used Mercury
Thermostat(s)."

(e)  Each lamp or a container or package in which such
lamps are contained shall be labeled or marked clearly with one
of the following phrases: "Universal Waste - Lamp(s)," or
"Waste Lamp(s)," or "Used Lamp(s)."

2.6  ACCUMULATION TIME LIMITS
(a)  A small quantity handler of universal waste may

accumulate universal waste for no longer than one year from the
date the universal waste is generated, or received from another
handler, unless the requirements of paragraph (b) of this section
are met.

(b)  A small quantity handler of universal waste may
accumulate universal waste for longer than one year from the
date the universal waste is generated, or received from another
handler, if such activity is solely for the purpose of
accumulation of such quantities of universal waste as necessary
to facilitate proper recovery, treatment, or disposal. However,
the handler bears the burden of proving that such activity is
solely for the purpose of accumulation of such quantities of
universal waste as necessary to facilitate proper recovery,
treatment, or disposal.

(c)  A small quantity handler of universal waste who
accumulates universal waste must be able to demonstrate the
length of time that the universal waste has been accumulated
from the date it becomes a waste or is received. The handler
may make this demonstration by:

(1)  Placing the universal waste in a container and marking
or labeling the container with the earliest date that any universal
waste in the container became a waste or was received;

(2)  Marking or labeling each individual item of universal
waste (e.g., each battery or thermostat) with the date it became
a waste or was received;

(3)  Maintaining an inventory system on-site that identifies
the date each universal waste became a waste or was received;

(4)  Maintaining an inventory system on-site that identifies
the earliest date that any universal waste in a group of universal
waste items or a group of containers of universal waste became
a waste or was received;

(5)  Placing the universal waste in a specific accumulation
area and identifying the earliest date that any universal waste in
the area became a waste or was received; or

(6)  Any other method which clearly demonstrates the
length of time that the universal waste has been accumulated
from the date it becomes a waste or is received.

2.7  EMPLOYEE TRAINING
A small quantity handler of universal waste must inform all

employees who handle or have responsibility for managing
universal waste. The information must describe proper handling
and emergency procedures appropriate to the type, or types of
universal waste handled at the facility.

2.8  RESPONSE TO RELEASES
(a)  A small quantity handler of universal waste must

immediately contain all releases of universal wastes and other
residues from universal wastes.

(b)  A small quantity handler of universal waste must
determine whether any material resulting from the release is
hazardous waste, and if so, must manage the hazardous waste in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
material resulting from the release, and must manage it in
compliance with R315-5.

2.9  OFF-SITE SHIPMENTS
(a)  A small quantity handler of universal waste is

prohibited from sending or taking universal waste to a place
other than another universal waste handler, a destination facility,
or a foreign destination.

(b)  If a small quantity handler of universal waste self-
transports universal waste off-site, the handler becomes a



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 76

universal waste transporter for those self-transportation
activities and must comply with the transporter requirements of
section 16-4 of this rule while transporting the universal waste.

(c)  If a universal waste being offered for off-site
transportation meets the definition of hazardous materials under
49 CFR parts 171 through 180, a small quantity handler of
universal waste must package, label, mark and placard the
shipment, and prepare the proper shipping papers in accordance
with the applicable Department of Transportation regulations
under 49 CFR parts 172 through 180;

(d)  Prior to sending a shipment of universal waste to
another universal waste handler, the originating handler must
ensure that the receiving handler agrees to receive the shipment.

(e)  If a small quantity handler of universal waste sends a
shipment of universal waste to another handler or to a
destination facility and the shipment is rejected by the receiving
handler or destination facility, the originating handler must
either:

(1)  Receive the waste back when notified that the shipment
has been rejected, or

(2)  Agree with the receiving handler on a destination
facility to which the shipment will be sent.

(f)  A small quantity handler of universal waste may reject
a shipment containing universal waste, or a portion of a
shipment containing universal waste that he has received from
another handler. If a handler rejects a shipment or a portion of
a shipment, he must contact the originating handler to notify
him of the rejection and to discuss reshipment of the load. The
handler must:

(1)  Send the shipment back to the originating handler, or
(2)  If agreed to by both the originating and receiving

handler, send the shipment to a destination facility.
(g)  If a small quantity handler of universal waste receives

a shipment containing hazardous waste that is not a universal
waste, the handler must immediately notify the Division of Solid
and Hazardous Waste of the illegal shipment, and provide the
name, address, and phone number of the originating shipper.
The Division will provide instructions for managing the
hazardous waste.

(h)  If a small quantity handler of universal waste receives
a shipment of non-hazardous, non-universal waste, the handler
may manage the waste in any way that is in compliance with
applicable federal, state or local solid waste regulations.

2.10  TRACKING UNIVERSAL WASTE SHIPMENTS
A small quantity handler of universal waste is not required

to keep records of shipments of universal waste.
2.11  EXPORTS
A small quantity handler of universal waste who sends

universal waste to a foreign destination other than to those
OECD countries specified in R315-5-5, which incorporates by
reference 40 CFR 262.58(a)(1), in which case the handler is
subject to the requirements of R315-5-8, which incorporates by
reference 40 CFR 262 subpart H, must:

(a)  Comply with the requirements applicable to a primary
exporter in 40 CFR 262.53, 262.56(a)(1) through (4) and (6),
262.53(b), and 262.57, as incorporated by reference at R315-5-
5;

(b)  Export such universal waste only upon consent of the
receiving country and in conformance with the EPA
Acknowledgment of Consent as defined in 40 CFR part 262
subpart E, as incorporated by reference at R315-5-5; and

(c)  Provide a copy of the EPA Acknowledgment of
Consent for the shipment to the transporter transporting the
shipment for export.

2.12  TESTING REQUIREMENTS
A determination of whether or not mercury-containing

lamps are hazardous waste shall be performed by a Utah
certified laboratory using the Toxicity Characteristic Leaching
Procedure according to:

(a)  R315-50-7, which incorporates the requirements of 40
CFR 261, Appendix II, 1993 ed.; and

(b)  the Science Applications International Corporation
report, "Analytical Results of Mercury in Fluorescent Lamps,"
section 6.0, "Summary Guidelines for the Extraction of
Fluorescent Lamps," 1992, prepared for the U.S. Environmental
Protection Agency, which is adopted and incorporated by
reference.

R315-16-3.  Standards for Large Quantity Handlers of
Universal Waste.

3.1  APPLICABILITY
This section applies to large quantity handlers of universal

waste as defined in section 16-1.9.
3.2  PROHIBITIONS
A large quantity handler of universal waste is:
(a)  Prohibited from disposing of universal waste; and
(b)  Prohibited from diluting or treating universal waste,

except by responding to releases as provided in section 16-3.8;
or by managing specific wastes as provided in section 16-3.4.

3.3  NOTIFICATION
(a)(1)  Except as provided in paragraphs (a)(2) and (3) of

this section, a large quantity handler of universal waste must
have sent written notification of universal waste management to
the Executive Secretary, and received an EPA Identification
Number, before meeting or exceeding the 5,000 kilogram
storage limit.

(2)  A large quantity handler of universal waste who has
already notified the Division of his hazardous waste
management activities and has received an EPA Identification
Number is not required to renotify under this section.

(3)  A large quantity handler of universal waste who
manages recalled universal waste pesticides as described in
section 16-1.3(a)(1) and who has sent notification to EPA as
required by 40 CFR part 165 is not required to notify for those
recalled universal waste pesticides under this section.

(b)  This notification must include:
(1)  The universal waste handler's name and mailing

address;
(2)  The name and business telephone number of the

person at the universal waste handler's site who should be
contacted regarding universal waste management activities;

(3)  The address or physical location of the universal waste
management activities;

(4)  A list of all of the types of universal waste managed by
the handler, (e.g., batteries, pesticides, mercury-containing
equipment, lamps) and;

(5)  A statement indicating that the handler is accumulating
more than 5,000 kilograms of universal waste at one time.

3.4  WASTE MANAGEMENT
(a)  Universal waste batteries. A large quantity handler of

universal waste must manage universal waste batteries in a way
that prevents releases of any universal waste or component of a
universal waste to the environment, as follows:

(1)  A large quantity handler of universal waste must
contain any universal waste battery that shows evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents
of the battery, and must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A large quantity handler of universal waste may
conduct the following activities as long as the casing of each
individual battery cell is not breached and remains intact and
closed, except that cells may be opened to remove electrolyte
but must be immediately closed after removal:

(i)  Sorting batteries by type;
(ii)  Mixing battery types in one container;
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(iii)  Discharging batteries so as to remove the electric
charge;

(iv)  Regenerating used batteries;
(v)  Disassembling batteries or battery packs into individual

batteries or cells;
(vi)  Removing batteries from consumer products; or
(vii)  Removing electrolyte from batteries.
(3)  A large quantity handler of universal waste who

removes electrolyte from batteries, or who generates other solid
waste, e.g., battery pack materials, discarded consumer products
as a result of the activities listed above, must determine whether
the electrolyte or other solid waste, or both, exhibits a
characteristic of hazardous waste identified in R315-2-9.

(i)  If the electrolyte or other solid waste exhibits a
characteristic of hazardous waste, it must be managed in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
hazardous electrolyte or other waste and is subject to R315-5.

(ii)  If the electrolyte or other solid waste is not hazardous,
the handler may manage the waste in any way that is in
compliance with applicable federal, state or local solid waste
regulations.

(b)  Universal waste pesticides. A large quantity handler of
universal waste must manage universal waste pesticides in a way
that prevents releases of any universal waste or component of a
universal waste to the environment. The universal waste
pesticides must be contained in one or more of the following:

(1)  A container that remains closed, structurally sound,
compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions; or

(2)  A container that does not meet the requirements of
paragraph (b)(1) of this section, provided that the unacceptable
container is overpacked in a container that does meet the
requirements of paragraph (b)(1) of this section; or

(3)  A tank that meets the requirements of R315-7-17,
which incorporates by reference 40 CFR part 265 subpart J,
excluding the requirements of 40 CFR 265.197(c), 265.200, and
265.201; or

(4)  A transport vehicle or vessel that is closed, structurally
sound, compatible with the pesticide, and that lacks evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions.

(c)  Mercury-containing equipment. A large quantity
handler of universal waste must manage universal waste
mercury-containing equipment in a way that prevents releases of
any universal waste or component of a universal waste to the
environment, as follows:

(1)  A large quantity handler of universal waste must
contain any universal waste mercury-containing equipment with
non-contained elemental mercury or that shows evidence of
leakage, spillage, or damage that could cause leakage under
reasonably foreseeable conditions in a container. The container
must be closed, structurally sound, compatible with the contents
of the of the device, must lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions, and must be reasonable designed to prevent the
escape of mercury into the environment by volatilization or any
other means.

(2)  A large quantity handler of universal waste may
remove mercury-containing ampules from universal waste
mercury-containing equipment provided the handler:

(i)  Removes the ampules in a manner designed to prevent
breakage of the ampules;

(ii)  Removes ampules only over or in a containment
device, (e.g., tray or pan sufficient to contain any mercury
released from an ampule in case of breakage);

(iii)  Ensures that a mercury clean-up system is readily
available to immediately transfer any mercury resulting from

spills or leaks from broken ampules, from the containment
device to a container that meets the requirements of R315-5-
3.34;

(iv)  Immediately transfers any mercury resulting from
spills or leaks from broken ampules from the containment
device to a container that meets the requirements of R315-5-
3.34;

(v)  Ensures that the area in which ampules are removed is
well ventilated and monitored to ensure compliance with
applicable OSHA exposure levels for mercury;

(vi)  Ensures that employees removing ampules are
thoroughly familiar with proper waste mercury handling and
emergency procedures, including transfer of mercury from
containment devices to appropriate containers;

(vii)  Stores removed ampules in closed, non-leaking
containers that are in good condition;

(viii)  Packs removed ampules in the container with
packing materials adequate to prevent breakage during storage,
handling, and transportation; and

(3)  A large quantity handler of universal waste mercury-
containing equipment that does not contain an ampule may
remove the open original housing holding the mercury from
universal waste mercury-containing equipment provided the
handler:

(i) Immediately seals the original housing holding the
mercury with an air-tight seal to prevent the release of any
mercury to the environment; and

(ii) Follows all requirements for removing ampules and
managing removed ampules under paragraph (c)(2) of this
section; and

(4) (i) A large quantity handler of universal waste who
removes mercury-containing ampules from mercury-containing
equipment or seals mercury from mercury-containing equipment
in its original housing must determine whether the following
exhibit a characteristic of hazardous waste identified in 40 CFR
part 261, subpart C:

(A) Mercury or clean-up residues resulting from spills or
leaks and/or

(B) Other solid waste generated as a result of the removal
of mercury-containing ampules or housings ( e.g. , the
remaining mercury-containing device).

(ii) If the mercury, residues, and/or other solid waste
exhibits a characteristic of hazardous waste, it must be managed
in compliance with all applicable requirements of 40 CFR parts
260 through 272. The handler is considered the generator of the
mercury, residues, and/or other waste and must manage it in
compliance with 40 CFR part 262.

(iii) If the mercury, residues, and/or other solid waste is not
hazardous, the handler may manage the waste in any way that is
in compliance with applicable federal, state or local solid waste
regulations.

(d)  Lamps. A large quantity handler of universal waste
shall manage lamps in a way that prevents releases of any
universal waste or component of a universal waste to the
environment, as follows:

(1)  A large quantity handler of universal waste shall
contain any lamp in containers or packages that are structurally
sound, adequate to prevent breakage, and compatible with the
contents of the lamps.  Such containers and packages shall
remain closed and shall lack evidence of leakage, spillage, or
damage that could cause leakage under reasonably foreseeable
conditions.

(2)  A large quantity handler of universal waste shall
immediately clean up and place in a container any lamp that is
broken and shall place in a container any lamp that shows
evidence of breakage, leakage, or damage that could cause the
release of mercury or other hazardous constituents to the
environment.  Containers shall be closed, structurally sound,
compatible with the contents of the lamps and shall lack



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 78

evidence of leakage, spillage, or damage that could cause
leakage or releases of mercury or other hazardous constituents
to the environment under reasonably foreseeable conditions.

3.5  LABELING/MARKING
A large quantity handler of universal waste must label or

mark the universal waste to identify the type of universal waste
as specified below:

(a)  Universal waste batteries, i.e., each battery, or a
container or tank in which the batteries are contained, must be
labeled or marked clearly with the following phrase: "Universal
Waste Battery" or "Universal Waste Batteries";

(b)  A container, or multiple container package unit, tank,
transport vehicle or vessel in which recalled universal waste
pesticides as described in R315-16-1-3(a)(1) are contained must
be labeled or marked clearly with:

(1)  The label that was on or accompanied the product as
sold or distributed; and

(2)  The words "Universal Waste Pesticide" or "Universal
Waste Pesticides";

(c)  A container, tank, or transport vehicle or vessel in
which unused pesticide products as described in R315-16-1-
3(a)(2) are contained must be labeled or marked clearly with:

(1)(i)  The label that was on the product when purchased,
if still legible;

(ii)  If using the labels described in paragraph (c)(1)(i) of
this section is not feasible, the appropriate label as required
under the Department of Transportation regulation 49 CFR part
172;

(iii)  If using the labels described in paragraphs (c)(1)(i)
and (1)(ii) of this section is not feasible, another label prescribed
or designated by the pesticide collection program; and

(2)  The words "Universal Waste Pesticide" or "Universal
Waste Pesticides".

(d)(1)  Mercury-containing equipment ( i.e. , each device),
or a container in which the equipment is contained, must be
labeled or marked clearly with any of the following phrases:
"Universal Waste -- Mercury Containing Equipment," "Waste
Mercury-Containing Equipment," or "Used Mercury-Containing
Equipment."

(2) A universal waste mercury-containing thermostat or
container containing only universal waste mercury-containing
thermostats may be labeled or marked clearly with any of the
following phrases: "Universal Waste -- Mercury Thermostat(s),"
"Waste Mercury Thermostat(s)," or "Used Mercury
Thermostat(s)."

(e)  Each lamp or a container or package in which such
lamps are contained shall be labeled or marked clearly with any
one of the following phrases: "Universal Waste - Lamp(s)," or
"Waste Lamp(s)," or "Used Lamp(s)."

3.6  ACCUMULATION TIME LIMITS
(a)  A large quantity handler of universal waste may

accumulate universal waste for no longer than one year from the
date the universal waste is generated, or received from another
handler, unless the requirements of paragraph (b) of this section
are met.

(b)  A large quantity handler of universal waste may
accumulate universal waste for longer than one year from the
date the universal waste is generated, or received from another
handler, if such activity is solely for the purpose of
accumulation of such quantities of universal waste as necessary
to facilitate proper recovery, treatment, or disposal. However,
the handler bears the burden of proving that such activity was
solely for the purpose of accumulation of such quantities of
universal waste as necessary to facilitate proper recovery,
treatment, or disposal.

(c)  A large quantity handler of universal waste must be
able to demonstrate the length of time that the universal waste
has been accumulated from the date it becomes a waste or is
received. The handler may make this demonstration by:

(1)  Placing the universal waste in a container and marking
or labeling the container with the earliest date that any universal
waste in the container became a waste or was received;

(2)  Marking or labeling the individual item of universal
waste, e.g., each battery, lamp, or thermostat with the date it
became a waste or was received;

(3)  Maintaining an inventory system on-site that identifies
the date the universal waste being accumulated became a waste
or was received;

(4)  Maintaining an inventory system on-site that identifies
the earliest date that any universal waste in a group of universal
waste items or a group of containers of universal waste became
a waste or was received;

(5)  Placing the universal waste in a specific accumulation
area and identifying the earliest date that any universal waste in
the area became a waste or was received; or

(6)  Any other method which clearly demonstrates the
length of time that the universal waste has been accumulated
from the date it becomes a waste or is received.

3.7  EMPLOYEE TRAINING
A large quantity handler of universal waste must ensure

that all employees are thoroughly familiar with proper waste
handling and emergency procedures, relative to their
responsibilities during normal facility operations and
emergencies.

3.8  RESPONSE TO RELEASES
(a)  A large quantity handler of universal waste must

immediately contain all releases of universal wastes and other
residues from universal wastes.

(b)  A large quantity handler of universal waste must
determine whether any material resulting from the release is
hazardous waste, and if so, must manage the hazardous waste in
compliance with all applicable requirements of R315-1 through
R315-101. The handler is considered the generator of the
material resulting from the release, and is subject to R315-5.

3.9  OFF-SITE SHIPMENTS
(a)  A large quantity handler of universal waste is

prohibited from sending or taking universal waste to a place
other than another universal waste handler, a destination facility,
or a foreign destination.

(b)  If a large quantity handler of universal waste self-
transports universal waste off-site, the handler becomes a
universal waste transporter for those self-transportation
activities and must comply with the transporter requirements of
section 16-4 while transporting the universal waste.

(c)  If a universal waste being offered for off-site
transportation meets the definition of hazardous materials under
49 CFR 171 through 180, a large quantity handler of universal
waste must package, label, mark and placard the shipment, and
prepare the proper shipping papers in accordance with the
applicable Department of Transportation regulations under 49
CFR parts 172 through 180;

(d)  Prior to sending a shipment of universal waste to
another universal waste handler, the originating handler must
ensure that the receiving handler agrees to receive the shipment.

(e)  If a large quantity handler of universal waste sends a
shipment of universal waste to another handler or to a
destination facility and the shipment is rejected by the receiving
handler or destination facility, the originating handler must
either:

(1)  Receive the waste back when notified that the
shipment has been rejected, or

(2)  Agree with the receiving handler on a destination
facility to which the shipment will be sent.

(f)  A large quantity handler of universal waste may reject
a shipment containing universal waste, or a portion of a
shipment containing universal waste that he has received from
another handler. If a handler rejects a shipment or a portion of
a shipment, he must contact the originating handler to notify
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him of the rejection and to discuss reshipment of the load. The
handler must:

(1)  Send the shipment back to the originating handler, or
(2)  If agreed to by both the originating and receiving

handler, send the shipment to a destination facility.
(g)  If a large quantity handler of universal waste receives

a shipment containing hazardous waste that is not a universal
waste, the handler must immediately notify the Division of the
illegal shipment, and provide the name, address, and phone
number of the originating shipper. The Division will provide
instructions for managing the hazardous waste.

(h)  If a large quantity handler of universal waste receives
a shipment of non-hazardous, non-universal waste, the handler
may manage the waste in any way that is in compliance with
applicable federal, state or local solid waste regulations.

3.10  TRACKING UNIVERSAL WASTE SHIPMENTS
(a)  Receipt of shipments. A large quantity handler of

universal waste must keep a record of each shipment of
universal waste received at the facility. The record may take the
form of a log, invoice, manifest, bill of lading, or other shipping
document. The record for each shipment of universal waste
received must include the following information:

(1)  The name and address of the originating universal
waste handler or foreign shipper from whom the universal waste
was sent;

(2)  The quantity of each type of universal waste received,
e.g., batteries, pesticides, lamps, or thermostats;

(3)  The date of receipt of the shipment of universal waste.
(b)  Shipments off-site. A large quantity handler of

universal waste must keep a record of each shipment of
universal waste sent from the handler to other facilities. The
record may take the form of a log, invoice, manifest, bill of
lading or other shipping document. The record for each
shipment of universal waste sent must include the following
information:

(1)  The name and address of the universal waste handler,
destination facility, or foreign destination to whom the universal
waste was sent;

(2)  The quantity of each type of universal waste sent, e.g.,
batteries, pesticides, thermostats, or lamps;

(3)  The date the shipment of universal waste left the
facility.

(c)  Record retention.
(1)  A large quantity handler of universal waste must retain

the records described in paragraph (a) of this section for at least
three years from the date of receipt of a shipment of universal
waste.

(2)  A large quantity handler of universal waste must retain
the records described in paragraph (b) of this section for at least
three years from the date a shipment of universal waste left the
facility.

3.11  EXPORTS
A large quantity handler of universal waste who sends

universal waste to a foreign destination other than to those
OECD countries specified in R315-5-5, which incorporates by
reference 40 CFR 262.58(a)(1), in which case the handler is
subject to the requirements of R315-5-8, which incorporates by
reference 40 CFR 262 subpart H, must:

(a)  Comply with the requirements applicable to a primary
exporter in R315-5-5;

(b)  Export such universal waste only upon consent of the
receiving country and in conformance with the EPA
Acknowledgement of Consent as defined in subpart E of 40
CFR, part 262, as incorporated by reference at R315-5-5; and

(c)  Provide a copy of the EPA Acknowledgement of
Consent for the shipment to the transporter transporting the
shipment for export.

3.12  TESTING REQUIREMENTS
A determination of whether or not mercury-containing

lamps are hazardous waste shall be performed by a Utah
certified laboratory using the Toxicity Characteristic Leaching
Procedure according to:

(a)  R315-50-7, which incorporates the requirements of 40
CFR 261, Appendix II, 1993 ed.; and

(b)  the Science Applications International Corporation
report, "Analytical Results of Mercury in Fluorescent Lamps,"
section 6.0, "Summary Guidelines for the Extraction of
Fluorescent Lamps," which is adopted and incorporated by
reference.

R315-16-4.  Standards for Universal Waste Transporters.
4.1  APPLICABILITY
This section applies to universal waste transporters, as

defined in R315-16-1.9.
4.2  PROHIBITIONS
A universal waste transporter is:
(a)  Prohibited from disposing of universal waste; and
(b)  Prohibited from diluting or treating universal waste,

except by responding to releases as provided in section 16-4.5.
4.3  WASTE MANAGEMENT
(a)  A universal waste transporter must comply with all

applicable U.S. Department of Transportation regulations in 49
CFR part 171 through 180 for transport of any universal waste
that meets the definition of hazardous material in 49 CFR 171.8.
For purposes of the Department of Transportation regulations,
a material is considered a hazardous waste if it is subject to the
Hazardous Waste Manifest Requirements of the U.S.
Environmental Protection Agency specified in 40 CFR part 262.
Because universal waste does not require a hazardous waste
manifest, it is not considered hazardous waste under the
Department of Transportation regulations.

(b)  Some universal waste materials are regulated by the
Department of Transportation as hazardous materials because
they meet the criteria for one or more hazard classes specified
in 49 CFR 173.2. As universal waste, shipments do not require
a manifest under 40 CFR 262, they may not be described by the
DOT proper shipping name "hazardous waste, (l) or (s), n.o.s.",
nor may the hazardous material's proper shipping name be
modified by adding the word "waste."

4.4  ACCUMULATION TIME LIMITS
(a)  A universal waste transporter may only store the

universal waste at a universal waste transfer facility for ten days
or less.

(b)  If a universal waste transporter stores universal waste
for more than ten days, the transporter becomes a universal
waste handler and must comply with the applicable
requirements of sections 16-2 or 16-3 of this rule while storing
the universal waste.

4.5  RESPONSE TO RELEASES
(a)  A universal waste transporter must immediately

contain all releases of universal wastes and other residues from
universal wastes.

(b)  A universal waste transporter must determine whether
any material resulting from the release is hazardous waste, and
if so, it is subject to all applicable requirements of R315-1
through R315-101. If the waste is determined to be a hazardous
waste, the transporter is subject to R315-5.

4.6  OFF-SITE SHIPMENTS
(a)  A universal waste transporter is prohibited from

transporting the universal waste to a place other than a universal
waste handler, a destination facility, or a foreign destination.

(b)  If the universal waste being shipped off-site meets the
Department of Transportation's definition of hazardous
materials under 49 CFR 171.8, the shipment must be properly
described on a shipping paper in accordance with the applicable
Department of Transportation regulations under 49 CFR part
172.

4.7  EXPORTS
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A universal waste transporter transporting a shipment of
universal waste to a foreign destination other than to those
OECD countries specified in R315-5-5, which incorporates by
reference 40 CFR 262.58(a)(1), in which case the transporter is
subject to the requirements of R315-5-8, which incorporates by
reference 40 CFR 262 subpart H, may not accept a shipment if
the transporter knows the shipment does not conform to the
EPA Acknowledgment of Consent. In addition the transporter
must ensure that:

(a)  A copy of the EPA Acknowledgment of Consent
accompanies the shipment; and

(b)  The shipment is delivered to the facility designated by
the person initiating the shipment.

R315-16-5.  Standards for Destination Facilities.
5.1  APPLICABILITY
(a)  The owner or operator of a destination facility as

defined in section 16-1.9 is subject to all applicable
requirements of R315-3, R315-7, R315-8, R315-13, R315-14,
and the notification requirement under section 3010 of RCRA.

(b)  The owner or operator of a destination facility that
recycles a particular universal waste without storing that
universal waste before it is recycled must comply with 40 CFR
261.6(c)(2), as incorporated by reference at R315-2-6.

5.2  OFF-SITE SHIPMENTS
(a)  The owner or operator of a destination facility is

prohibited from sending or taking universal waste to a place
other than a universal waste handler, another destination facility
or foreign destination.

(b)  The owner or operator of a destination facility may
reject a shipment containing universal waste, or a portion of a
shipment containing universal waste. If the owner or operator of
the destination facility rejects a shipment or a portion of a
shipment, he must contact the shipper to notify him of the
rejection and to discuss reshipment of the load. The owner or
operator of the destination facility must:

(1)  Send the shipment back to the original shipper, or
(2)  If agreed to by both the shipper and the owner or

operator of the destination facility, send the shipment to another
destination facility.

(c)  If the a owner or operator of a destination facility
receives a shipment containing hazardous waste that is not a
universal waste, the owner or operator of the destination facility
must immediately notify the appropriate regional EPA office of
the illegal shipment, and provide the name, address, and phone
number of the shipper. The Division will provide instructions
for managing the hazardous waste.

(d)  If the owner or operator of a destination facility
receives a shipment of non-hazardous, non-universal waste, the
owner or operator may manage the waste in any way that is in
compliance with applicable federal or state solid waste
regulations.

5.3  TRACKING UNIVERSAL WASTE SHIPMENTS.
(a)  The owner or operator of a destination facility must

keep a record of each shipment of universal waste received at
the facility. The record may take the form of a log, invoice,
manifest, bill of lading, or other shipping document. The record
for each shipment of universal waste received must include the
following information:

(1)  The name and address of the universal waste handler,
destination facility, or foreign shipper from whom the universal
waste was sent;

(2)  The quantity of each type of universal waste received,
e.g., batteries, pesticides, thermostats, or lamps;

(3)  The date of receipt of the shipment of universal waste.
(b)  The owner or operator of a destination facility must

retain the records described in paragraph (a) of this section for
at least three years from the date of receipt of a shipment of
universal waste.

R315-16-6.  Import Requirements.
Persons managing universal waste that is imported from a

foreign country into the United States are subject to the
applicable requirements of this rule, immediately after the waste
enters the United States, as indicated in paragraphs (a) through
(c) of this section:

(a)  A universal waste transporter is subject to the universal
waste transporter requirements of section 16-4 of this rule.

(b)  A universal waste handler is subject to the small or
large quantity handler of universal waste requirements of
sections 16-2 or 16-3, as applicable.

(c)  An owner or operator of a destination facility is subject
to the destination facility requirements of section 16-5 of this
rule.

(d)  Persons managing universal waste that is imported
from an OECD country as specified in R315-5-5, which
incorporates by reference 40 CFR 262,58(a)(1), are subject to
paragraphs (a) through (c) of this section, in addition to the
requirements of R315-5-8, which incorporates by reference 40
CFR 262, subpart H.

R315-16-7.  Petitions to Include Other Wastes Under R315-
16.

7.1  GENERAL
(a)  Any person seeking to add a hazardous waste or a

category of hazardous waste to R315-16 may petition for a
regulatory amendment under this section and R315-2.

(b)  To be successful, the petitioner must demonstrate to
the satisfaction of the Executive Secretary that regulation under
the universal waste regulations of R315-16 is: appropriate for
the waste or category of waste; will improve management
practices for the waste or category of waste; and will improve
implementation of the hazardous waste program. The petition
must include the information required by R315-2-17(b). The
petition should also address as many of the factors listed in
R315-16-7.2 as are appropriate for the waste or waste category
addressed in the petition.

(c)  The Executive Secretary will evaluate petitions using
the factors listed in R315-16-7.2. The Executive Secretary will
grant or deny a petition using the factors listed in section 16-7-
2. The decision will be based on the weight of evidence showing
that regulation under R315-16 is appropriate for the waste or
category of waste, will improve management practices for the
waste or category of waste, and will improve implementation of
the hazardous waste program.

(d)  The Executive Secretary may request additional
information needed to evaluate the merits of the petition.

7.2  FACTORS FOR PETITIONS TO INCLUDE OTHER
WASTES UNDER R315-16

(a)  The waste or category of waste, as generated by a wide
variety of generators, is listed in R315-2-10, 2-11, and 2-26
(which incorporate by reference 40 CFR 261 Subpart D), and
R315-2-24, or if not listed, a proportion of the waste stream
exhibits one or more characteristics of hazardous waste
identified in R315-2-9. When a characteristic waste is added to
the universal waste regulations of R315-16 by using a generic
name to identify the waste category, e.g., batteries, the definition
of universal waste in section 16-1.9 will be amended to include
only the hazardous waste portion of the waste category, e.g.,
hazardous waste batteries. Thus, only the portion of the waste
stream that does exhibit one or more characteristics, i.e., is
hazardous waste, is subject to the universal waste regulations of
R315-16;

(b)  The waste or category of waste is not exclusive to a
specific industry or group of industries, is commonly generated
by a wide variety of types of establishments, including, for
example, households, retail and commercial businesses, office
complexes, conditionally exempt small quantity generators,
small businesses, government organizations, as well as large
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industrial facilities;
(c)  The waste or category of waste is generated by a large

number of generators, e.g., more than 1,000 nationally, and is
frequently generated in relatively small quantities by each
generator;

(d)  Systems to be used for collecting the waste or category
of waste, including packaging, marking, and labeling practices,
would ensure close stewardship of the waste;

(e)  The risk posed by the waste or category of waste during
accumulation and transport is relatively low compared to other
hazardous wastes, and specific management standards proposed
or referenced by the petitioner, e.g., waste management
requirements appropriate to be added to R315-16, sections 2.4,
3.4, and 4.3; and applicable Department of Transportation
requirements would be protective of human health and the
environment during accumulation and transport;

(f)  Regulation of the waste or category of waste under
R315-16 will increase the likelihood that the waste will be
diverted from non-hazardous waste management systems, e.g.,
the municipal waste stream, non-hazardous industrial or
commercial waste stream, and municipal sewer or stormwater
systems, to recycling, treatment, or disposal in compliance with
Utah Code Annotated 19-6.

(g)  Regulation of the waste or category of waste under
R315-16 will improve implementation of and compliance with
the hazardous waste regulatory program; and

(h)  Such other factors as may be appropriate.

KEY:  hazardous waste
April 17, 2012 19-6-105
Notice of Continuation May 27, 2010 19-6-106
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R357.  Governor, Economic Development.
R357-1.  Rural Fast Track Program.
R357-1-1.  Authority.

(1)  Subsection 63M-1-904 permits the administrator to
make rules governing the following aspects of the Rural Fast
Track Program:

(a)  the content of the application form;
(b)  who qualifies as an employee; and
(c)  the verification procedure.

R357-1-2.  Application Form.
(1)  An application shall:
(a)  be required that details company information including

company name, federal tax ID, mailing and street address,
telephone number, company capabilities, project description,
submission requirements, and other information that is deemed
necessary by the Governor's Office of Economic Development.

(b)  include financial statements demonstrating profitability
and must accompany the application.

R357-1-3.  Employees.
(1)  The company must have at least 2 employees who are

paid a salary.  Each new incremental job added must be paid a
salary. GOED will verify and use the county average annual
wage based on the most recently published data from the United
States Census Bureau.

(a)  GOED will verify and use the county population of
30,000 or less based on the most recently published data from
the United States Census Bureau.

(2)  An application can be made based on job (FTE)
creation in a rural community.

(a)  Definition of FTE:  "FTE" means an individual full
time employee of Applicant's Utah Business that is a Utah
Resident and employed at least 30 hours per week (excluding
lunch) during each week.

(b)  When counting FTEs, if an FTE has its employment
with Applicant terminated for any reason before completion of
the applicable RFT Disbursement Period, another person
otherwise meeting the requirements described above may be
promptly hired full time to fill the terminated FTE's position and
complete the year of qualifying full-time employment.  In such
case, Applicant and the Administrator would count the
combined contribution of these two (2) full time employees as
one (1) FTE.  A replacement will need to be hired within 60
days for the position to remain qualifying for FTE purposes
during a given RFT disbursement period.

R357-1-4.  Economic Opportunity.
(1)  An application can be made based upon a unique

Economic Opportunity in a rural community.
(a)  Definition of Rural Fast Track Economic Opportunity:

"Economic opportunity" means a unique business situation or
community circumstance which lends itself to the furtherance of
the economic interests of the state and the local community by
providing a catalyst or stimulus to the growth or retention, or
both, of commerce and industry in the state.

R357-1-5.  Verification.
(1)  Procedure for verifying FTE and disbursing funds on

post performance basis:
(a)  Request Letter
(i)  Claim for credits earned and request for disbursement

of funds on company letterhead.
(ii)  The request should summarize the number of jobs

claimed multiplied against the incentive dollars per employee
and the total dollar amount requested.

(iii)  Company tax ID number
(iv)  Address and addressee for where the check is to be

sent

(b)  Support Document
(i)  Summarizes the claim for credits earned by outlining

the types of jobs and number of jobs that meet the minimum
earnings threshold and is usually produced in spreadsheet form.

(ii)  A base year document is created at the time of
incentive approval and is used as a template for this summary
document and will be sent to the company by the Administrator.
Document will include requested information about the new
jobs listed and compared against the base number of employees
in the company at the time of the application.

(iii)  Department of Workforce Services filing of quarterly
unemployment insurance forms covering the disbursement
period.

(c)  Letter of Compliance
(i)  A letter verifying the accuracy of the information

supplied to claim the incentive.  Completed and signed by
company officer.

KEY:  economic opportunity, job creation, rural economic
development, Rural Fast Track Program
December 28, 2007 63M-1-904
Notice of Continuation April 13, 2012
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R367.  Governor, Planning and Budget, Inspector General of
Medicaid Services (Office of).
R367-1.  Office of Inspector General of Medicaid Services.
R367-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Office of Inspector General of Medicaid Services in Utah, and
defines all of the provisions necessary to administer the Office.

(2)  The rule is authorized under Section 63J-4a-602
pursuant to Title 63G, Chapter 3, Utah Administrative
Rulemaking Act.

(3)  If any policy conflict arises between providers and or
any party with regard to the Medicaid Program the Utah State
Plan under Title XIX of the Social Security Act Medical
Assistance Program shall be supreme and govern.

R367-1-2.  Definitions.
(1)  The terms used in this rule are defined in Section 63J-

4a-102.

R367-1-3.  The Office of Inspector General.
(1)  The Utah Department of Health is the Single State

Agency designated to administer or supervise the administration
of the Medicaid program under Title XIX of the federal Social
Security Act, The Office of Inspector General must ensure that
the Medicaid Program is managed in an efficient and effective
manner to minimize fraud, waste, and abuse, in the Medicaid
program as outlined in Section 63J-4a-202.  The Office of
Inspector General has entered into a Memorandum of
Understanding (MOU) with the Department outlining the
delegation of duties from the Department to the Office and as
required by federal and state statutes.

R367-1-4.  Office Duties.
(1)  The Office of the Inspector General shall perform the

following duties:
(a)  Adhere to appropriate standards as outlined in the

Government Accounting Office's Government Auditing
Standards.

(b)  The Office will receive reports of potential fraud,
waste, or abuse in the state Medicaid program through phone,
website, or other electronic means open to the public:

(i)  establish a 24-hour, toll free hotline monitored by staff,
or voicemail as appropriate.

(ii)  establish a separate identifiable email to report fraud,
waste or abuse of Medicaid funds.

(c)  The Office will investigate and identify potential or
actual fraud, waste, or abuse in the state Medicaid program by
post payment review of claims paid under fee-for service,
managed care, capitation, waiver, contracts or other payment
methods where funds are expended by the Department for
Medicaid related services or programs.

(d)  The Office will obtain, develop, and utilize computer
algorithms to identify fraud, waste, or abuse in the state
Medicaid program by either developing an in-house program, by
contract with private vendors, or other suitable methods as
agreed upon with the Department.  The Office may also develop
in-house programs in consultation with the Department.

(e)  The Office will establish an MOU with the Medicaid
Fraud Control Unit to identify and recover improperly or
fraudulently expended Medicaid funds.

(f)  The Office will determine appropriate methodology for
identifying risk associated with the Division and its programs
under Medicaid funding.

(g)  The Office will regularly report to the Department
regarding all identified cases of fraud, waste or abuse.  The
Office will report how the Department can reduce cost or
improve performance through changes in policies or claims
payment systems.  The Office will operate the program integrity
function and audit function to the extent possible and as

described under a MOU with the Department to be established
each state fiscal year beginning in July and ending In June of the
following year.  The MOU must be renewed each year by both
the DOH and OIG.

(h)  The Office will establish a means for providers to
return payments to the Office.  The Office will return all
collected overpayments to the Department, except to pay
Recovery Audit Contractors.

(i)  The Office will provide training to agencies and
employees on identifying potential fraud, waste, or abuse of
Medicaid funds regularly.  All training materials and curriculum
will be developed in consultation with the Department and may
include Department representation.

R367-1-5.  Incorporations by Reference.
(1)  All rules, regulations, and laws below are incorporated

by reference.
(a)  42 CFR 431.107(b)(2)
(b)  42 CFR 456, Subpart B
(c)  42 CFR 455.13
(d)  42 CFR 455.21
(e)  42 CFR 1007
(f)  42 USC 139a(a)(3)
(g)  42 CFR 431, Subpart E

R367-1-6.  Discrimination Prohibited.
(1)  In accordance with Title VI of the Civil Rights Act of

1964 (42 USC 2000d et seq.), Section 504 of the Rehabilitation
Act of 1973 (29 USC 70b), and the regulations at 45 CFR Parts
80 and 84, the Office assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R367-1-7.  Utilization Review and Medicaid Services
Provided under the Utah Medicaid Program.

(1)  The Office may request records that support provider
claims for payment under programs funded through the
Department.  These requests shall be in writing and identify the
records to be reviewed.  Written responses to requests must be
returned within 30 days of the date of the written request.
Responses must include the complete record of all services and
supporting services for which reimbursement is claimed.  If the
provider is unable to produce the documents on request, the
provider shall be granted 24 hours to provide all necessary and
appropriate information supporting and documenting the need
for services.  However, if there is no response within the 30 day
period, the Office will close the record and will evaluate the
payment based on the records available.

(2)  The Office may conduct announced or unannounced
onsite reviews and visits.  On-site reviews require that the
provider submit records on request based on 42 CFR
431.107(b)(2).  All announced visits will receive reasonable
notice from the Office.

(3)  The Office shall conduct hospital utilization reviews as
outlined in the Department's Superior System Waiver in effect
at the time service was rendered.

(a)  The Office shall determine medical necessity and
appropriateness of inpatient admissions during utilization
review by use of InterQual criteria, published by McKesson
Corporation, or another suitable industry standard substitute.

(b)  The standards in the InterQual criteria, or other
suitable industry standard substitute, shall not apply to services
in which a determination has been made to utilize criteria
customized by the Department or that are excluded as a
Medicaid benefit by rule or contract.

(c)  Where InterQual or other suitable industry standard
substitute criteria are silent, the Office shall approve or deny
services based upon appropriate administrative rules or the
Department's criteria as incorporated in the Medicaid provider
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manuals.
(4)  Providers shall refund payments to the Office upon

written request if any of the following occur:
(a)  the Department pays for a service which is later

determined not to be a benefit of the Utah Medicaid program; or
(b)  does not comply with state or federal policies and

regulations.
(c)  If services cannot be properly verified or when a

provider refuses to provide or grant access to records.
(d)  Unless appealed, all refunds must be made to the

Office within 30 days of written notification.  An appeal of this
determination must be filed within 30 days of written
notification as specified in Rule R367-1-14.

(e)  A provider shall reimburse the Office for all
overpayments regardless of the reason for the overpayment.
Including, but not limited to agency errors, inadvertent errors,
or other program errors.  The Office may make a request to the
Department to deduct an equal amount from future
reimbursements.

(5)  The Office may include monetary penalties, fees for
auditing, interest including any applicable and reasonable fees
that do not exceed 10% of the total cost of the recovery or
identified overpayment.

R367-1-8.  Provider and Client Agreements.
(1)  The Department contracts with each provider who

furnishes services under the Utah Medicaid Program.
(2)  By signing a provider agreement with the Department,

the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

(4)  The Office will adhere to the agreements between the
provider and the Department as long as there is no violation of
state and or federal regulations.

R367-1-9.  Medicaid Fraud.
(1)  The Office establishes and maintains methods, criteria,

and procedures that meet all federal and state requirements for
prevention, control of program fraud and abuse; and provider
sanctioning and termination.

(2)  The Office will enter into an MOU with The Medicaid
Fraud Control Unit and the Department to ensure appropriate
measures are established to reduce and prevent fraud and abuse
in the Medicaid program.

R367-1-10.  Confidentiality.
(1)  Title 63G, Chapter 2, and Section 26-1-17.5 impose

legal sanctions and provide safeguards that restrict the use or
disclosure of information concerning providers, applicants,
clients, and recipients to purposes directly connected with the
administration of the plan.  The Office will adopt those
principles through incorporation of the references note.

R367-1-11.  Right to Contract with Recovery Audit
Organizations.

(1)  The Office may contract for the investigation,
notification and recovery of overpayments under any funds paid
by the Department through the Medicaid program, Title XIX of
the Social Security Act, under a contingency fee arrangement
not to exceed the maximum amount set by CMS of the state's
share actually recovered from overpayments according to federal
regulations.

R367-1-12.  Auditing of the Department of Health.

12.1.  Audit Responsibilities.
(1)  Audits will be conducted under the regular supervision

of the Inspector General.
(2)  The audit reports will then be released to the Director

of the Governor's Office of Planning and Budget to which the
Inspector General reports administratively.

(3)  Audits will primarily be determined through a risk
assessment approved by the Office.

(4)  All activities of the Office will remain free of influence
from any Department, Division, private or contracted entities.

(5)  The Office audit group will follow the Generally
Accepted Government Auditing Standards (GAGAS) as it
relates to audit standards and training.

(6)  The auditors will immediately notify the Inspector
General of any serious deficiency or the suspicion of significant
fraud during its review.

(7)  Pursuant to Utah Code 63J-4a-301 the Office will have
unrestricted access to all records of state executive branch
entities, all local government entities, and all providers relating
directly or indirectly to the state Medicaid program.

12.2.  Audit Plan.
(1)  An audit plan will be prepared by the Office at least

annually and shall:
(a)  Identify the audits to be performed, based on audit risk

assessment reviewed annually;
(b)  Identify resources to be devoted to audits in plan;
(c)  Ensure that audits evaluate the efficiency and

effectiveness of tax payer dollars in the Medicaid program;
(d)  Determine adequacy of Medicaid's controls over

federal and state compliance.
(2)  An OIG audit shall:
(a)  Issue regular audit reports on the effectiveness and

efficiency of the defined audits within the Medicaid program in
Utah;

(b)  Ensure that such audits are conducted within
professional standards such as those defined by the Institute of
Internal Auditors and Generally Accepted Governmental
Auditing Standards (GAGAS);

(c)  Report annually to the Governor's office on or before
October 1, and to the Utah Legislature before November 30 as
stated in Section 63J-4a-502.

12.3.  Access to Records and Employees.
(1)  In order to fulfill the duties described in Section 63J-

4a-202, the Office shall have unrestricted access to all records
of state executive branch entities, all local government entities,
and all providers relating, directly or indirectly, as stated in 63J-
4a-301.  Access to employees that the inspector general
determines may assist in the fulfilling of the duties of the Office
shall be granted as stated in 63J-4a-302.

12.4.  Subpoena Power.
(1)  The Office shall have the power to issue a subpoena to

obtain record or interview a person that the Office has the right
to access as stated in 63J-4a-401.

R367-1-13.  Billing Codes.
(1)  In submitting claims to the Department, every provider

shall use billing codes compliant with Health Insurance
Portability and Accountability Act of 1996 (HIPAA), along with
other national accredited coding standards as defined under the
federal law or other nationally accepted coding standards and as
established under the Affordable Care Act of 2010 which
requires all Medicaid providers to bill according to National
Correct Coding Initiatives (N.C.C.I) that are in effect at the time
of submitting claims to the Medicaid Agency for payments.

R367-1-14.  Provider Communication.
(1)  In completing the work as outlined in 63J -4a-202(k),

to identify and recoup overpayments, the Office will
communicate overpayments information as follows:
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(a)  Any suspected recoupment or take back against future
funds less than $50,000 shall be communicated to the provider
via email including a verification certificate attached to verify
delivery.

(b)  Any suspected recoupment or take back against future
funds greater than $50,000 shall be communicated to the
provider through certified mail or similar guaranteed delivery
mechanism.

(c)  Administrative hearing notice requirements will also
comply with (a) and (b) above.

(d)  In addition to the methods set forth in this rule, a party
may be served as permitted by the Utah Rules of Civil
Procedure.

(2)  Any request for records or documents will also comply
with subsections (a) through (d).

R367-1-15.  Administrative Hearings.
(1)  Introduction and Authority:
(a)  This rule sets forth the administrative hearing

procedures for the Office.
(b)  This rule is authorized by Section 26-1-24, Section

63G-4-102, 42 USC 1396a(a)(3), and 42 CFR 431, Subpart E.
(2)  Definitions:
(a)  "Action" means a reduction, denial or revocation of

reimbursement for services for a provider or any other action by
the Office that affects the legal rights of a person or group of
persons, but not including rules made under the Utah
Administrative Rulemaking Act, Title 63G, Chapter 3.

(b)  "Administrative Law Judge" or ALJ means the person
appointed to conduct an adjudicatory proceeding.

(c)  "Ex Parte Communication" means direct or indirect
communication in connection with an issue of fact or law
between the ALJ and one party only.

(d)  A "Medical Record" is a record that contains medical
data of a client.

(e)  "Order" means a ruling by an ALJ that determines the
legal rights, duties, privileges, immunities, or other legal
interests of one or more specific persons.

(f)  "Petitioner" means any group or individual who is
adversely affected by any action or inaction of the Office.

(3)  Computation of time: Unless otherwise provided in a
specific section of these rules, time shall be computed in
accordance with the Utah Rules of Civil Procedure.

(4)  Request for Hearing:
(a)  Petitioner may file a written request for agency action

pursuant to Section 63G-4-201, and in accordance with this rule.
If a medical issue is in dispute, each request should include
supporting medical documentation.  The Office will schedule a
hearing only when it receives sufficient medical records and
may dismiss a request for agency action if it does not receive
supporting medical documentation in a timely manner.

(b)  Hearings must be requested within 30 calendar days
from the date that the Office sends written notice of its intended
action.

(c)  Failure to submit a timely request for a hearing
constitutes a waiver of a Petitioner 's due process rights.  The
request must explain why the party is seeking agency relief, and
the party must submit the request on the "Request for
Hearing/Agency Action" form.  The party must then mail or fax
the form to the address or fax number contained on the notice of
agency action.

(d)  The Office considers a hearing request that a recipient
sends via mail to be filed on the date of the postmark.  If the
postmark date is illegible, erroneous, or omitted, the Office
considers the request to be filed on the date that the Office
receives it, unless the sender can demonstrate through competent
evidence that it was mailed before the date of receipt.

(5)  Designation of Proceedings as Formal or Informal:
(a)  A formal hearing will be set if the adverse action seeks

reimbursement or other monetary sanctions in an amount of
$100,000 or above.  Formal hearings will be conducted as
formal adjudicative proceedings in accordance with the Utah
Administrative Procedure Act, Utah Code 63G-4-202, 204
through 209, 302, 401, 403, 405, 501 and 502.

(b)  An informal hearing will be set if the adverse action
seeks reimbursement or other monetary sanctions in an amount
less than $100,000.  Informal hearings will be conducted in
accordance with the Utah Administrative Procedure Act, Utah
Code 63G-4-202, 203, 209, 302, 401, 402, 405, 501, 502, 503,
and 601.

(c)  At any time before issuing a decision, the ALJ may
convert an informal proceeding to a formal proceeding or a
formal proceeding to an informal proceeding if conversion is in
the public interest and does not unfairly prejudice the rights of
any party.

(6)  Service:
(a)  The individual or party that files a document with the

Office shall also serve the document upon all other named
parties to the proceeding and file a proof of service with the
Office that consists of a certificate, affidavit or acknowledgment
of service.

(b)  If the Office must provide notice of a formal hearing,
the notice becomes effective on the date notification is sent.

(c)  Section R367-1-14, Provider Communication, is
incorporated under this sub-rule.

(7)  Availability of Hearing:
(a)  All requests for Hearings/Agency Action shall be set

for an initial hearing in accordance with subsection 11.
(b)  The Office will conduct an evidentiary hearing in

connection with the agency action if the aggrieved person
requests a hearing and there is a disputed issue of fact.  If there
is no disputed issue of fact, the ALJ may deny a request for an
evidentiary hearing and issue a recommended decision without
a hearing.  There is no disputed issue of fact if the aggrieved
person submits facts that do not conflict with the facts that the
agency relies upon in taking action or seeking relief.

(c)  The Office may deny or dismiss a request for a hearing
if the aggrieved person:

(i)  withdraws the request in writing;
(ii)  verbally withdraws the hearing request at a prehearing

conference;
(iii)  fails to appear or participate in a scheduled

proceeding without good cause;
(iv)  prolongs the hearing process without good cause;
(v)  cannot be located or agency mail is returned without a

forwarding address; or
(vi)  does not respond to any correspondence from the ALJ

or fails to provide medical records that the agency requests.
(d)  If the aggrieved person objects to the hearing denial,

the person may raise that objection as grounds for relief in a
request for reconsideration.

(8)  Administrative Law Judge:
(a)  The Inspector General shall appoint an impartial ALJ

to conduct any hearing provided under these rules.  Previous
involvement in the initial determination of the action precludes
an ALJ from appointment.

(b)  The ALJ shall maintain order and may recess the
hearing to regain order if a person engages in disrespectful,
disorderly or disruptive conduct.  The ALJ may remove any
person, including a participant, from the hearing to maintain
order.  If a person shows persistent disregard for order and
procedure, the ALJ may:

(i)  restrict the person's participation in the hearing;
(ii)  strike pleadings or evidence; or
(iii)  issue an order of default.
(9)  Modifying Requirements of Rules:
(a)  Except as provided in this paragraph, the requirements

of these rules may be modified by order of the ALJ for good
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cause.
(b)  The requirements for timely filing a Request for

Hearing under section (4) may not be modified.
(10)  Ex Parte Communications:
(a)  Ex parte communications are prohibited.
(b)  The ALJ may not listen to or accept any ex parte

communication.  If a party attempts ex parte communication, the
ALJ shall inform the offeror that any communication that the
ALJ receives off the record will become part of the record and
furnished to all parties.

(c)  Ex parte communications do not apply to
communications on the status of the hearing and uncontested
procedural matters.

(11)  The Informal Hearing:
(a)  Unless otherwise provided in this section, informal

hearings shall be conducted in accordance with Utah Code
Section 63G-4-202 and 203.

(b)  As set forth in subsection (7) all request for
hearings/agency action shall be set for initial hearing within 30
days, only after at least 10-day notice of all parties.

(c)  The Office shall notify the petitioner and Office
representative of the date, time and place of the hearing at least
ten days in advance of the hearing.  Continuances of scheduled
hearings are not favored, but may be granted by the president
officer for good cause shown.  Failure by a petitioner to appear
at the hearing after notice has been given shall be grounds for
default and shall waive both the right to contest the allegations
and the right to the hearing.

(d)  The party named in the notice of agency action and the
Office shall be permitted to testify, present evidence, and
comment on the issues.  Formal rules of evidence shall not
apply.  The party that initiates the hearing process through a
request for agency action has the burden of proof as the moving
party.  When a party possesses but fails to introduce certain
evidence, the presiding officer may infer that the evidence does
not support the party's position.

(e)  Testimony may be taken under oath at the ALJ's
discretion.

(f)  All hearings are open to all parties.
(g)  Discovery is prohibited; informal disclosures will be

ruled on at the pre-hearing conference.
(h)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
ALJ when requested by a petitioner or the Office, or may be
issued by the ALJ on his/her own motion.

(i)  A petitioner shall have access to relevant information
contained in the Office's files and to material gathered in the
investigation of petitioner to the extent permitted by law.

(j)  The ALJ may cause an official record of the hearing to
be made, at the Office's expense.

(k)  Disposition of the ALJ's Order:
(i)  Within a reasonable time after the close of the informal

proceeding, the ALJ shall issue a signed order in writing that
includes the following:  the decision, the reasons for the
decision, the Order, a notice of any right to administrative or
judicial review of the order available to aggrieved parties and
the time limits applicable to any reconsideration or review.

(ii)  The order shall be based on the facts appearing in the
Office's files and on the facts presented in evidence at the
informal hearing.

(iii)  A copy of the ALJ order shall be promptly mailed to
each party.

(12)  The Formal Hearing:
(a)  The Office shall notify the parties of the date, time, and

place of the hearing at least ten days in advance of the hearing.
The ALJ's name, title, mailing address, and telephone number
shall be provided to the parties.  Failure to appear at the hearing
after notice has been given shall be grounds for default and shall
waive both the petitioner 's right to contest the allegations, and

the petitioner 's right to the hearing.
(b)  The ALJ shall regulate the course of the hearings to

obtain full disclosure of relevant facts and to afford all the
parties reasonable opportunity to present their positions, present
evidence, argue, respond, conduct cross-examinations, and
submit rebuttal evidence.  The party that initiates the hearing
process through a request for agency action has the burden of
proof as the moving party.  When a party possesses but fails to
introduce certain evidence, the presiding officer may infer that
the evidence does not support the party's position.

(c)  Discovery
(i)  the Utah Rules of Civil Procedure do not apply to

formal adjudicative proceedings and formal discovery is
permitted only as set forth in this section;

(ii)  the scope of discovery in formal adjudicative
proceedings, unless otherwise limited by order of the ALJ, is as
follows:

(a)  The Office may request copies of pertinent records.  In
the event the provider fails to produce the records within a
reasonable time the Office may review all pertinent records in
the custody of the provider during regular working hours after
three days of written notice.

(b)  The Office shall allow the aggrieved person or the
person's representative to examine all Office documents and
records upon written request to the Office at least 21 days before
the hearing.

(c)  An individual may request access to protected health
information in accordance with Rule 380-250, which
implements the privacy rule under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA).

(d)  The ALJ may permit the filing of formal discovery or
take depositions only upon a clear showing of necessity that
takes into account the nature and scope of the dispute.  If the
ALJ allows formal discovery, he/she shall set appropriate time
frames for response and assess sanctions for non-compliance.

(e)  The ALJ may order a medical assessment at the
expense of the Office to obtain information.  This information
is subject to HIPAA confidentiality requirements and is part of
the hearing record.

(f)  The ALJ may set appropriate deadlines and page limits
for any motions.

(g)  The ALJ may require the filing of stipulations of facts,
or pre-trial briefs, or pretrial disclosures.

(h)  The ALJ may permit the parties to make oral
arguments or submit additional briefs or memoranda after the
close of the evidence.

(i)  The ALJ may require each party to submit a post-
hearing brief, and proposed findings of fact and conclusions of
law.

(j)  ALJs order shall comply with 63G-4-208.
(13)  Declaratory Orders.
(a)  Any person may file a request for Office action,

requesting that the Office issue a declaratory order determine
the applicability of a statute, rule, or order within the primary
jurisdiction of the Office in accordance with 63G-4-503.

(b)  Petition Form.
The petition shall:
(i)  be clearly designated as a request for a declaratory

order;
(ii)  identify the statute, rule, or order to be reviewed;
(iii)  describe the situation or circumstances giving rise to

the need for the declaratory order or in which applicability of
the statute, rule, or order is to be reviewed;

(iv)  describe the reason or need for the applicability
review;

(v)  identify the person or agency directly affected by the
statute, rule, or order;

(vi)  include an address and telephone where the petitioner
can be reached during regular work days; and
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(vii)  be signed by the petitioner.
(c)  The provisions of Sections 63G-4-202 through 63G-4-

302 apply to declaratory proceedings.
(d)  The Office will not issue a declaratory order that deals

with a question or request that the ALJ determines is:
(i)  Not within the jurisdiction and competence of the

Office;
(ii)  trivial, irrelevant, or immaterial;
(iii)  not one that is ripe or appropriate for determination;
(iv)  currently pending or will be determined in an on-going

judicial proceeding;
(v)  prohibited by state or federal law; or
(vi)  challenge the validity of a federal statute or regulation.

R367-1-16.  General Rule Format.
(1)  The following format is used generally throughout the

rules of the Office.  Section headings as indicated and the
following general definitions are for guidance only.  The section
headings are not part of the rule content itself.  In certain
instances, this format may not be appropriate and will not be
implemented due to the nature of the subject matter of a specific
rule.

(2)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(3)  Definitions.  Definitions that have special meaning to
the particular rule.

(4)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(4).

KEY:  Inspector General, health, Medicaid fraud waste
abuse
April 23, 2012 63J-4a-101

63J-4a-201
63J-4a-602
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R380.  Health, Administration.
R380-1.  Petitions for Department Declaratory Orders.
R380-1-1.  Authority.

As required by Section 63G-4-503, and as authorized by
Sections 26-1-5(3) and 26-1-17, this rule provides the
procedures for the submission, review, and disposition of
petitions for agency declaratory orders on the applicability of
statutes administered by the Department, rules promulgated by
the Department or any of its committees having statutory
authority to make rules, and orders issued by the Department.
R380-5 governs petitions for declaratory orders concerning
orders issued by committees having statutory authority to issue
orders.

R380-1-2.  Petition Procedure.
(1)  Any person or government agency directly affected by

a statute administered by the Department, a rule promulgated by
the Department or any of its committees having statutory
authority to make rules, or an order issued by the Department
may petition for a declaratory order.

(a)  For petitions seeking a declaratory order determining
the applicability of statutes administered by the Department, the
petitioner shall file the petition with the Executive Director.

(b)  For petitions seeking a declaratory order determining
the applicability of rules promulgated by the Department or any
of its committees, the petitioner shall file the petition with the
Department division that administers the program to which the
rule pertains.

(c)  For petitions seeking a declaratory order determining
the applicability of orders promulgated by the Department, and
not by a committee given statutory authority to issue orders, the
petitioner shall file the petition with the Department division
that administers the program associated with the subject matter
of the order.

R380-1-3.  Petition Form.
The petition shall:
(1)  be clearly designated as a request for a declaratory

order;
(2)  identify the statute, rule, or order to be reviewed;
(3)  describe the situation or circumstances giving rise to

the need for the declaratory order or in which applicability of
the statute, rule, or order is to be reviewed;

(4)  describe the reason or need for the applicability review;
(5)  identify the person or agency directly affected by the

statute, rule, or order;
(6)  include an address and telephone where the petitioner

can be reached during regular work days; and
(7)  be signed by the petitioner.

R380-1-4.  Petition Review and Recommendation.
(1)  The Executive Director may determine the applicability

of a statute, rule or order or may refer the request to the
particular committee having statutory authority to make rules if
such a committee exists for the statute, or may refer the request
to a division or other administrative unit within the Department
that more closely administers the statute.

(2)  The committee to which a petition has been referred
shall, without undue delay, make a written recommendation on
the disposition of the petition to the Executive Director.

R380-1-5.  Petition Disposition.
(1)  The committee or administrative unit within the

department making the recommendation to the Executive
Director under this rule shall:

(a)  review and consider the petition;
(b)  prepare a recommended declaratory order stating:
(i)  the applicability or non-applicability of the statute, rule,

or order at issue;

(ii)  the reasons for the applicability or non-applicability of
the statute, rule, or order; and

(iii)  any requirements imposed on the agency, the
petitioner, or any person as a result of the declaratory order.

(2)  The person or committee making the recommendation
under this rule may:

(i)  interview the petitioner;
(ii)  hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with other Department staff, committee

members, the Attorney General's Office, other government
agencies, or the public; and

(v)  take any other action necessary to provide the petition
adequate review and due consideration.

(3)  The Executive Director may modify the
recommendation, refer the recommendation back for
modification, or reject the recommendation.  The Executive
Director shall prepare the final declaratory order without undue
delay and send the petitioner a copy of the order when
completed.

KEY:  administrative procedures, rules and procedures,
declaratory orders
1992 63G-4-503
Notice of Continuation April 26, 2012 26-1-5(3)

26-1-17
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R380.  Health, Administration.
R380-5.  Petitions for Declaratory Orders on Orders Issued
by Committees.
R380-5-1.  Authority.

As required by Section 63G-4-503, and as authorized by
Sections 26-1-5(3) and 26-1-17, this rule provides the
procedures for the submission, review, and disposition of
petitions for agency declaratory orders concerning orders issued
by committees having statutory authority to issue orders.  R380-
1 governs petitions for declaratory orders concerning the
applicability of statutes administered by the Department, rules
promulgated by the Department or any of its committees having
statutory authority to make rules, and orders issued by the
Department.

R380-5-2.  Petition Procedure.
Any person or government agency directly affected by an

order issued by a committee having statutory authority to issue
orders may petition for a declaratory order concerning the order
issued by the committee.  The petitioner shall file the petition
with the Department division that administers the program over
which the committee has statutory authority to issue orders.

R380-5-3.  Petition Form.
The petition shall:
(1)  be clearly designated as a request for a declaratory

order;
(2)  identify the order to be reviewed;
(3)  describe the situation or circumstances giving rise to

the need for the declaratory order or in which applicability of
the order is to be reviewed;

(4)  describe the reason or need for the applicability review;
(5)  identify the person or agency directly affected by the

order;
(6)  include an address and telephone where the petitioner

can be reached during regular work days; and
(7)  be signed by the petitioner.

R380-5-4.  Petition Review and Recommendation.
(1)  The statutory committee may determine the

applicability of the order, may refer the request to the division
or other administrative unit within the Department that
administers the program over which the committee has statutory
authority to issue orders for a recommended decision, or may
refer the request to the division or other administrative unit
within the Department that administers the program over which
the committee has statutory authority to issue orders for a final
decision.

(2)  The division or other administrative unit within the
Department that administers the program to which a petition has
been referred shall, without undue delay, make a written
recommendation on the disposition of the petition to the
committee, or make a decision on the petition, depending on the
delegation from the committee.

R380-5-5.  Petition Disposition.
(1)  The committee or administrative unit within the

department shall:
(a)  review and consider the petition;
(b)  prepare a recommended declaratory order stating:
(i)  the applicability or non-applicability of the order at

issue;
(ii)  the reasons for the applicability or non-applicability of

the order; and
(iii)  any requirements imposed on the agency, the

petitioner, or any person as a result of the declaratory order.
(2)  The committee or the administrative unit within the

Department may:
(i)  interview the petitioner;

(ii)  hold an informal adjudicative hearing to gather
information prior to making its determination;

(iii)  hold a public information-gathering hearing on the
petition;

(iv)  consult with other Department staff, committee
members, the Attorney General's Office, other government
agencies, or the public; and

(v)  take any other action necessary to provide the petition
adequate review and due consideration.

(3)  For petitions which a committee has referred to an
administrative unit within the Department that administers the
program for a recommended decision, the committee may
modify the recommendation, refer the recommendation back for
modification, or reject the recommendation.  The committee
shall prepare the final declaratory order without undue delay
and send the petitioner a copy of the order when completed.

KEY:  administrative procedures, rules and procedures,
declaratory orders
1992 63G-4-503
Notice of Continuation April 26, 2012 26-1-5(3)

26-1-17
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R380.  Health, Administration.
R380-10.  Informal Adjudicative Proceedings.
R380-10-1.  Authority and Purpose.

This rule sets forth informal adjudicative procedures for the
Department of Health and committees created within the
Department under Section 26-1-7.  Utah Code Sections 26-1-5,
26-1-17, and 26-1-24, and Title 63G, Chapter 4 authorize it.

R380-10-2.  Definitions.
For purposes of this rule, the definitions in Section 63G-4-

103 of the Utah Administrative Procedures Act apply, in
addition:

(1)  "Agency" means the Department of Health bureau,
office, or division that most closely administers the program
under which the agency action is taken or which is responsible
to administer the program that deals with the request for agency
action.

(2) "Agency action" means an agency determination after
conducting adjudicative proceedings by agency staff of the legal
rights, duties, privileges, immunities, or other legal interests of
one or more identifiable persons, including all determinations to
grant, deny, revoke, suspend, modify, annul, withdraw, or
amend an authority, right, or license, all as limited by
Subsection 63G-4-102(2).

(3) "Initial agency determination" means a decision without
conducting adjudicative proceedings by agency staff of the legal
rights, duties, privileges, immunities, or other legal interests of
one or more identifiable persons, including all determinations to
grant, deny, revoke, suspend, modify, annul, withdraw, or
amend an authority, right, or license, all as limited by
Subsection 63G-4-102(2).

(4)  "Notice of agency action" means the formal notice that
meets the requirements of Subsection 63G-4-201(2) which an
agency or policy making committee issues to commence an
adjudicative proceeding.

(5)  "Presiding officer" means the individual designated by
the Department or by a policy making committee in accordance
with R380-10-5 or by statute to conduct an adjudicative
proceeding.

(6)  "Policy making committee" means a committee that is
created under Section 26-1-7 and to which a statute delegates
authority to make rules.

(7)  "Request for agency action" means the formal written
request that meets the requirements of Subsection 63G-4-201(3)
and that clearly expresses a request that the agency commence
adjudicative proceedings.

R380-10-3.  Form of Proceeding and Applicability.
(1)  The Department of Health prefers to resolve disputes

at the lowest level.  This rule does not foreclose simple
resolution through discussion and negotiation between an
agency and any person affected by an agency action.

(2)  Except as provided in this rule or as otherwise
designated by rule or statute or converted pursuant to
Subsection 63G-4-202(3), all Department of Health adjudicative
proceedings are informal proceedings.

(3)  Unless otherwise designated by rule or statute or
converted pursuant to Subsection 63G-4-202(3), all adjudicative
proceedings before any policy making committee and all appeals
to the Executive Director are designated as formal proceedings.

(4)  The provisions of this rule do not govern actions or
proceedings which a federal statute or regulation requires to be
conducted solely in accordance with federal procedures.  If
federal statute or regulation requires a modification to these
procedures, the federal procedures prevail.

(5)  To the extent that this rule conflicts with a similar rule
adopted by an agency within the Department that governs
adjudicative proceedings, the conflicting provisions of the other
rule govern.

R380-10-4.  Adjudicative Authority.
(1)  An agency's or policy making committee's authority to

decide an adjudicative matter is limited to the specific subject
matter of the program that it administers.

(2)  If an adjudicative matter is not solely within the
program administration of a single agency or policy making
committee, the executive director may appoint a presiding
officer for the matter.

(3)  A committee that is not a policy making committee has
no adjudicative authority, except as it may be designated to
serve as a presiding officer or to otherwise render a
recommended decision.

R380-10-5.  Presiding Officer.
The agency head shall serve as the presiding officer for all

informal proceedings, except that the agency head may
designate a presiding officer as approved by the executive
director.  A policy making committee may designate as a
presiding officer:

(1) an individual from the committee;
(2) an individual from Department staff as approved by the

executive director;
(3) some other qualified and experienced person approved

by the executive director.

R380-10-6.  Commencement of Proceedings, Response.
(1)  If a person is aggrieved by an initial agency

determination, he may file with the agency a request for agency
action within the shorter of 30 calendar days of either receiving
the initial agency determination or the agency's mailing of the
initial agency determination.

(2)  If the informal adjudicative proceeding is commenced
by a notice of agency action, all parties in the action, except the
agency or policy making committee that initiates the agency
action, shall file an answer or other pleading responsive to the
allegations contained in the notice of agency action.

(3)  If the informal adjudicative proceeding is commenced
by a request for agency action, the agency or policy making
committee that performed the agency action need not file an
answer or other responsive pleading.  However, the particular
agency or policy making committee must consider the request
and grant or deny it or set the request for further proceedings as
required by Section 63G-4-201(d).

R380-10-7.  Adjudicative Hearings.
(1)  The agency or policy making committee before which

the matter resides shall hold a hearing if:
(a)  a statute or other rule requires it; or
(b)  another rule permits it and a party requests it with the

request for agency action or within 25 calendar days of the
mailing of the notice of agency action, or within 25 days of
notice of the agency's setting a matter for informal adjudicative
proceedings, or within another period as prescribed by rule.

(2)  If any party requests a hearing and if there is a disputed
issue of fact, the presiding officer shall conduct an evidentiary
hearing.  In any evidentiary hearing, the parties named in the
notice of agency action or in the request for agency action may
testify, present evidence, and comment on the issues.  If there is
no disputed issue of fact, the presiding officer may determine all
issues in the adjudicative proceeding based on oral or written
argument.

(3)  Hearings may be held only after timely notice to all
parties.

(4) All hearings are open to all parties, but the hearing
officer may take appropriate measures to preserve the integrity
of the hearing, exclude witnesses if requested by a party, and
protect the confidentiality of records or other information
protected by law.

(5)  Discovery is prohibited, but the agency may issue
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subpoenas or other orders to compel production of necessary
evidence.

(6)  All parties may access information contained in the
agency's files and all materials and information gathered in any
investigation, to the extent permitted by law.

(7)  Intervention is prohibited, except that the agency may
enact rules permitting intervention where a federal statute or
regulation requires that a state permit intervention.

(8)  All parties to the proceedings are responsible to assure
the appearance of witnesses and for the costs of appearance of
witnesses.

(9)  Within a reasonable time after the close of the hearing,
the presiding officer shall issue a signed order in writing that
states the following:

(a)  the decision;
(b)  the reasons for the decision;
(c)  a notice of any right of administrative or judicial

review available to the parties; and
(d)  the time limits for filing an appeal or requesting a

review.
(10)  The presiding officer's order shall be based on the

facts appearing in the agency's files and on the facts presented
in evidence at the hearings.

(11)  The agency shall promptly mail a copy of the
presiding officer's order to each party.  (12)  All hearings shall
be tape recorded or recorded by a shorthand reporter at the
agency's expense.

(a)  If all parties agree, the hearing may be recorded by a
certified shorthand reporter at the requesting party's expense.
The certified short hand reporter's transcript is the official
transcript of the hearing and is the property of the agency.

(b)  Any party, at its own expense, may have a reporter who
is approved by the agency prepare a transcript from the agency's
record of the hearing; however, the agency's or policy making
committee's record of the hearing is the official record of the
hearing.

R380-10-8.  Presiding Officer's Decision.
In all instances where an agency head has designated a

person to serve as presiding officer in an adjudicative
proceeding, the presiding officer's decision is a recommended
decision to the agency head and the agency head may accept,
reverse, or modify the presiding officer's order and may remand
the order to the presiding officer for further proceedings.  If the
agency head reverses or modifies the presiding officer's order,
the agency head's order shall contain revised findings of fact and
conclusions of law as needed, based on the record before the
presiding officer and as may be supplemented before the agency
head.

R380-10-9.  Agency Review.
Any party may seek review of an agency action by filing a

written request as provided in Section 63G-4-301. For decisions
that are appealable to a policy making committee, the party must
file the request with the agency that administers the program that
deals with the matter.  For all other appeals, the party must file
the request with the Executive Director.

KEY:  administrative procedures, health administration
1993 26-1-5
Notice of Continuation April 26, 2012 26-1-17

26-1-24
63G-4
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R380.  Health, Administration.
R380-20.  Government Records Access and Management.
R380-20-1.  Purpose.

This rule establishes procedures that implement the
Government Records Access and Management Act, Chapter 2,
Title 63G, within the Department of Health.  It is authorized by
Sections 26-1-5, 26-1-17, 63G-2-204(2), and 63A-12-104(2).

R380-20-2.  Requests for Access.
All public requests for a record under Section 63G-2-204

shall be directed to the GRAMA Records Officer in the Office
of the Executive Director, with the exception of records created
by or held by the entities listed below within the Department.
For records created or held by the entities listed, the request
must be made to the specific entity listed.

Office of the Medical Examiner
Bureau of Human Resource Management
Employee Assistance Section
Bureau of Vital Records and Health Statistics

R380-20-3.  Research Requests for Access.
Notwithstanding R380-20-2, all requests for records for

research purposes pursuant to Section 63G-2-202(8) shall be
directed to the GRAMA Records Officer in the Office of the
Executive Director.

KEY:  public records, government documents, GRAMA
1992 63G-2-202(8)
Notice of Continuation April 3, 2012 63G-2-204

63A-12-104
26-1-5

26-1-17
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R380.  Health, Administration.
R380-100.  Americans with Disabilities Act Grievance
Procedures.
R380-100-1.  Authority and Purpose.

(1)  This rule is made under authority of Section 26-1-17
and Subsection 63G-3-201(3).  As required by 28 CFR 35.107,
the Utah Department of Health, as a public entity that employs
more than 50 persons, adopts and publishes the grievance
procedures within this rule for the prompt and equitable
resolution of complaints alleging any action prohibited by Title
II of the Americans with Disabilities Act, as amended.

(2)  The purpose of this rule is to implement the provisions
of 28 CFR 35 which in turn implements Title II of the
Americans with Disabilities Act, which provides that no
individual shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by the department
because of a disability.

R380-100-2.  Definitions.
(1)  "ADA Coordinator" means the employee assigned by

the executive director to investigate and facilitate the prompt
and equitable resolution of complaints filed by qualified persons
with disabilities.  The ADA Coordinator may be a representative
of the Department of Human Resource Management assigned to
the Department.

(2)  "Department" means the Department of Health created
by Section 26-1-4.

(3)  "Designee" means an individual appointed by the
executive director or a director to investigate allegations of
ADA non-compliance in the event the ADA Coordinator is
unable or unwilling to conduct an investigation for any reason,
including a conflict of interest. A designee does not have to be
an employee of the department; however, the designee must
have a working knowledge of the responsibilities and
obligations required of employers and employees by the ADA.

(4)  "Director" means the head of the division of the
Department affected by a complaint filed under this rule.

(5)  "Disability" means, with respect to an individual, a
physical or mental impairment that substantially limits one or
more of the major life activities of such individual; a record of
such an impairment; or being regarded as having such an
impairment.

(6)  "Executive Director" means the executive director of
the department.

(7)  "Major life activities" include caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, and working.  A
major life activity also includes the operation of a major bodily
function, such as functions of the immune system, normal cell
growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions.

(8)  "Qualified Individual" means an individual who meets
the essential eligibility requirements for the receipt of services
or the participation in programs or activities provided by the
Department.  A "qualified individual" is also an individual who,
with or without reasonable accommodation, can perform the
essential functions of the employment position that individual
holds or desires.

R380-100-3.  Filing of Complaints.
(1)  Any qualified individual may file a complaint alleging

noncompliance with Title II of the Americans with Disabilities
Act, as amended, or the federal regulations promulgated
thereunder.

(2)  Qualified individuals shall file their complaints with
the Department's ADA Coordinator, unless the complaint
alleges that the ADA Coordinator was non-compliant, in which

case qualified individuals shall file their complaints with the
Department's designee.

(3)  Qualified individuals shall file their complaints within
90 days after the date of the alleged noncompliance to facilitate
the prompt and effective consideration of pertinent facts and
appropriate remedies; however, the Executive Director has the
discretion to direct that the grievance process be utilized to
address legitimate complaints filed more than 90 days after
alleged noncompliance.

(4)  Each complaint shall:
(a)  include the complainant's name and address;
(b)  include the nature and extent of the individual's

disability;
(c)  describe the department's alleged discriminatory action

in sufficient detail to inform the department of the nature and
date of the alleged violation;

(d)  describe the action and accommodation desired; and
(e)  be signed by the complainant or by his legal

representative.
(5)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(6)  If the complaint is not in writing, the ADA coordinator
or designee shall transcribe or otherwise reduce the complaint
to writing upon receipt of the complaint.

(7)  By the filing of a complaint or a subsequent appeal, the
complainant authorizes necessary parties to conduct a
confidential review all relevant information, including records
classified as private or controlled under the Government
Records Access and Management Act, Utah Code, Subsection
63G-2-302(1)(b) and Section 63G-2-304,consistent with 42
U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C. Section
12112(d)(3)(B) and (C), and relevant information otherwise
protected by statute, rule, regulation, or other law.

R380-100-4.  Investigation of Complaints.
(1)  The ADA coordinator or designee shall investigate

complaints to the extent necessary to assure all relevant facts are
collected and documented.  This may include gathering all
information listed in Subsection R380-100-3(4) and (7) of this
rule if it is not made available by the complainant.

(2)  The ADA coordinator or designee may seek assistance
from the Attorney General's staff, and the department's human
resource and budget staff in determining what action, if any,
should be taken on the complaint.  The ADA coordinator or
designee may also consult with the director of the affected
division in making a recommendation.

(3)  The ADA coordinator or designee shall consult with
representatives from other state agencies that may be affected by
the decision, including the Office of Planning and Budget, the
Department of Human Resource Management, the Division of
Risk Management, the Division of Facilities Construction
Management, and the Office of the Attorney General before
making any recommendation that would:

(a)  involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation;

(b)  require facility modifications; or
(c)  require reassignment to a different position.

R380-100-5.  Recommendation and Decision.
(1)  Within 15 working days after receiving the complaint,

the ADA coordinator or designee shall recommend to the
director what action, if any, should be taken on the complaint.
The recommendation shall be in writing or in another accessible
format suitable to the complainant.

(2)  If the ADA coordinator or designee is unable to make
a recommendation within the 15 working day period, the
complainant shall be notified in writing, or in another accessible
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format suitable to the complainant, stating why the
recommendation is delayed and what additional time is needed.

(3)  The director may confer with the ADA coordinator or
designee and the complainant and may accept or modify the
recommendation to resolve the complaint.  The director shall
render a decision within 15 working days after the director's
receipt of the recommendation from the ADA coordinator or
designee.  The director shall take all reasonable steps to
implement the decision.  The director's decision shall be in
writing, or in another accessible format suitable to the
complainant, and shall be promptly delivered to the
complainant.

R380-100-6.  Appeals.
(1)  The complainant may appeal the director's decision to

the executive director within ten working days after the
complainant's receipt of the director's decision.

(2)  The appeal shall be in writing or in another accessible
format reasonably suited to the complainant's ability.

(3)  The executive director may name a designee to assist
on the appeal. The ADA coordinator and the director's designee
may not also be the executive director's designee for the appeal.

(4)  In the appeal the complainant shall describe in
sufficient detail why the decision does not effectively address
the complainant's needs.

(5)  The executive director or designee shall review the
ADA coordinator's recommendation, the director's decision, and
the points raised on appeal prior to reaching a decision.  The
executive director may direct additional investigation as
necessary.  The executive director shall consult with
representatives from other state agencies that would be affected
by the decision, including the Office of Planning and Budget,
the Department of Human Resource Management, the Division
of Risk Management, the Division of Facilities Construction
Management, and the Office of the Attorney General before
making any decision that would:

(a)  involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation;

(b)  require facility modifications; or
(c)  require reassignment to a different position.
(6)  The executive director shall issue a final decision

within 15 working days after receiving the complainant's appeal.
The decision shall be in writing, or in another accessible format
suitable to the complainant, and shall be promptly delivered to
the complainant.

(7)  If the executive director or designee is unable to reach
a final decision within the 15 working day period, the
complainant shall be notified in writing, or by another accessible
format suitable to the complainant, why the final decision is
being delayed and the additional time needed to reach a final
decision.

R380-100-7.  Record Classification.
(1)  Records created in administering this rule are classified

as "protected" under Subsections 63G-2-305(9), (22), (24), and
(25).

(2)  After issuing a decision under Section R380-100-5 or
a final decision upon appeal under Section R380-100-6,
portions of the record pertaining to the complainant's medical
condition shall be classified as "private" under Subsection 63G-
2-302(1)(b) or "controlled" under Section 63G-2-304, consistent
with 42 U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C.
12112(d)(3)(B) and (C), at the option of the ADA coordinator.

(a)  The written decision of the division director or
executive director shall be classified as "public," and all other
records, except controlled records under Subsection R380-100-
7(2), classified as "private."

R380-100-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to individuals under:
(a)  the state Anti-Discrimination Complaint Procedures,

Section 34A-5-107, and Section 67-19-32;
(b)  the Federal ADA Complaint Procedures, 28 CFR

35.170 through 28 CFR 35.178; or
(c)  any other Utah State or federal law that provides equal

or greater protection for the rights of individuals with
disabilities.

KEY:  grievance procedures, disabled persons
August 22, 2011 26-1-17
Notice of Continuation April 26, 2012 63G-3-102(2)
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R392.  Health, Disease Control and Prevention,
Environmental Services.
R392-502.  Hotel, Motel and Resort Sanitation.
R392-502-1.  Definitions.

Director - shall mean the Executive Director of the Utah
Department of Health.

Hotel, Motel or Resort - shall include tourist court, motor
hotel, resort camps, hostels, lodges, dormitories and similar
facilities, and shall mean every building, or structure with all
buildings and facilities in connection, kept, used, maintained as,
advertised as, or held out to the public to be, a place where
living accommodations are furnished to transient guests or to
groups normally occupying such facilities on a seasonal or
short-term basis.

Hotel, Motel or Resort Units - shall mean accommodations
to serve two or more people.

"Pet" means a domesticated companion animal that is not
included in the definition of a service animal or support animal
under federal or state law that allows access of the animal to
hotel, motel, and resort facilities.

"Pet Friendly" means the designation of certain guest
rooms or all guest rooms by an owner or operator to allow pets
to stay in a guest room with the guest.

Wastewater - shall mean discharges from all plumbing
facilities such as rest rooms, kitchen, and laundry fixtures, either
separately or in combination.

R392-502-2.  General.
2.1  It shall be the duty of each person operating a hotel,

motel or resort in the State of Utah to carry out the provisions of
these rules.  Such person should also have the duty of
controlling the conduct of occupants to this end, and shall make
at least one daily inspection of the area for these purposes.

2.2  Severability - If any provision of this code, or its
application to any person or circumstance is declared invalid,
the application of such provisions to other person or
circumstances, and the remainder of this rule, shall not be
affected thereby.

2.3  Hotel, motel and resort sites shall be constructed to
provide adequate surface drainage and shall be isolated from any
existing or potential health hazard or nuisance.

2.4  All applicable local and state building, zoning,
electrical, health, fire codes, and all local ordinances shall be
complied with.

R392-502-3.  Water Supplies.
3.1  Potable water supply systems for use by hotel, motel

or resort occupants shall meet the requirements of the State of
Utah rules relating to public drinking water supplies.

3.2  In addition to the rules and regulations relating to
public drinking water supplies, the design of water system
facilities shall be based on the suppliers engineer's estimate of
water demands, but shall in no case be less than the following:

Source Capacity - 150 gallons per day per hotel, motel or
resort unit.

Storage Volume - 75 gallons per hotel, motel or resort unit.
Distribution System Capacity - Shall maintain a water

system pressure in excess of 20 psi at all points in the
distribution system during peak hourly flow conditions.  Non-
community systems in remote areas can be exempted from this
requirement, on a case-by-case basis, if flow from the system is
always unregulated and free-flowing.  The peak hourly flow
should be calculated for the number of fixture units as presented
in the Utah Plumbing Code.

Other exceptions to the above requirements may be made
as permitted by the State of Utah public drinking water rules.

3.2.1  The source and storage requirements as indicated
above do not include water demands for outside use or fire
protection.  However, if the culinary system is intended to

provide water for such purposes, the water requirements
indicated above must be appropriately increased.  Specific
information on watering requirements (e.g., area of land to be
irrigated) must be provided for Department of Health review.

3.3  Construction of a public drinking water supply system
intended to serve occupants of any hotel, motel or resort shall
not commence until plans prepared by a licensed professional
registered engineer (in accordance with Title 58, Chapter 22,
Professional Engineers, and Land Surveyors Licensing Act)
have been submitted to and approved in writing by the Utah
Department of Environmental Quality.  Following construction,
the system may not be placed in service until a final inspection
is made by a representative of the Utah Department of
Environmental Quality or local health department having
jurisdiction.

3.3.1  All systems must be monitored in accordance with
the State of Utah public drinking water rules, and in cooperation
with the local health department having jurisdiction.

3.4  Any culinary system or portion thereof that is drained
seasonally must be cleaned, flushed and disinfected prior to use.
Furthermore, a water sample of satisfactory bacteriologic
quality, i.e., a sample showing not more than one coliform
bacteria per 100 ml. sample, must be obtained before being
placed into service.

3.4.1  Systems operated on a seasonal basis may be
required to sample for bacteriologic analysis at an accelerated
frequency as determined by the Director or director of the local
health department having jurisdiction.

R392-502-4.  Wastewater Disposal.
4.1  All wastewater shall be discharged to a public sewer

system where accessible and within 300 feet of the hotel, motel
or resort property line.

4.2  Where connection to a public sewer is not available,
wastewater shall be discharged into a wastewater disposal
system meeting requirements of the State of Utah rules for waste
disposal.  Unless water usage rates are available, design shall be
based on not less than 125 gallons per day per hotel, motel or
resort unit.

4.3  All plans for the construction or alteration of a
wastewater disposal system shall initially be submitted to the
local health department having jurisdiction.  Where plan
approval is required by law to be provided by the State
Department of Environmental Quality, such plans will be
forwarded by the local authority along with any appropriate
comments.  Construction alteration of the disposal system shall
not commence until the plans have been approved in writing by
the appropriate health agency.

R392-502-5.  Plumbing.
5.1  All plumbing in any hotel, motel or resort shall comply

with the provisions of the Utah Plumbing Code, and applicable
local plumbing codes.

5.2  When adequate plumbing fixtures are not included in
each guest room, such facilities shall be made available to hotel,
motel and resort occupants as required in the following Table I.

TABLE I
Required Plumbing Fixtures For Overnight Occupants

Plumbing Fixtures    Ratio of Plumbing Fixtures
                     For Overnight Hotel, Motel
                     and Resort(1) Occupants

                     Males     Females

Water Closets        1:10      1:8
Urinals              1:25       --
Lavatories           1:12      1:12
Shower/Bath          1:8       1:8

     (1)The number of required plumbing fixtures at resorts may
be reduced up to one-half of the above.
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5.3  If rest rooms for public use are provided, they shall
include adequate plumbing fixtures as required in Table II:

TABLE II
Required Plumbing Fixtures For Public Rest Rooms

In Hotels, Motels and Resorts (a)

Plumbing Fixtures   Number of Persons (b)  Number of Fixtures
                                           Males  Females

Water Closets       1-100                  1      2
                    101-200                2      3
                    201-400                3      5
                    Over 400, add 1
                    fixture for each
                    additional 500
                    men and 1 for
                    each 300 women.

Urinals (c)         1-200                  1       --
                    201-400                2       --
                    401-600                3       --
                    Over 600, add
                    1 fixture for
                    each 300 persons.

Lavatories          1-200                  1      1
                    201-400                2      2
                    401-750                3      3
                    Over 750, add
                    1 fixture for
                    each 500 persons.

Drinking Fountains  1 for each 300
                    persons

Other Fixtures      1 service sink

     (a)  In remote areas providing other than water flush type
toilets, only the requirements for water closets and drinking
fountains need apply.
     (b)  Total number of persons for maximum occupancy for
auditoriums, banquet rooms, conference rooms, etc. shall be
based on 15 square feet per person.
     (c)  Where urinals are provided for women, the number
shall be the same as those required for men.

5.4  All rest rooms shall be conveniently located.
Plumbing fixtures which normally require water for their
operation shall be supplied with an adequate potable water
supply under pressure and facilities should be provided with hot
water as required.

5.5  Wherever toilet facilities for males and females are
located in the same building, and adjacent to each other, they
shall be separated by sound resistant wall.  Direct line of sight
to each rest room shall be obstructed.

5.6  Soap and toilet tissue in suitable dispensers and
individual towels or other approved hand drying facilities and
suitable waste receptacles with lids shall be provided in each
rest room.

R392-502-6.  Operation and Maintenance.
6.1  Each structure made available for occupancy shall

comply with the requirements of the Uniform Building Code.
6.2  Comfort of occupants shall be provided for by

adequate heating, lighting, and ventilation.  Total window area
in any room should be equal to at least 10 percent and in no case
less than 5 percent of the floor area.  For adequate ventilation,
windows shall be openable or mechanical ventilation must be
provided.  Adequate means shall be employed to minimize odors
in all rooms intended for overnight use.

6.3  In dormitory type accommodations, beds shall be
separated by a horizontal distance of at least 5 feet, reducible to
3 feet, if beds are alternated head to foot, except in case of
double deck bunks, which shall have a minimum horizontal
separation of 6 feet under all circumstances.  If suitable
permanent partitions are installed between beds, spacing
requirements may be modified upon approval of the Director or

director of the local health department having jurisdiction.
6.4  Floors, walls and ceilings shall be so constructed as to

be easily cleanable and they shall be kept clean and in good
repair.

6.5  Each bed, bunk, cot or sleeping facility for use by
occupants shall afford reasonable comfort and be maintained in
a sanitary condition.  Mattresses, mattress covers, quilts,
blankets, pillows, pillow slips, sheets, comforters, and other
bedding shall be kept clean and in good repair.  Bedding shall
be made available to each occupant not furnishing his own.
Pillows shall have pillow slips and sheets shall be large enough
to completely cover mattresses.  Bedding shall be changed daily
or in between occupant use.

6.6  All eating and drinking utensils for use by guests in
rooms, shall be either single service, or washed and sanitized in
a manner prescribed in R392-100 and protected from
subsequent contamination.

6.7  All food, food service employees, ice, vending
machines, food storage, and preparation and serving facilities
shall comply with R392-100.

6.8  The dispensing of ice from storage bins where the
general public has free access is prohibited.

6.9  Where occupants are permitted to cook in a hotel,
motel, or resort unit, a space for kitchen facilities shall be
provided, and shall be equipped with at least a minimum of a
kitchen sink installed in accordance with requirements of the
Utah Plumbing Code.

6.10  Guest rooms used for sleeping purposes shall be
supplied with a lavatory, hand soap, and clean individual towels
for each guest.  Clean individual towels shall be supplied daily
or in between occupant use.

6.11  All buildings, rooms and equipment and ground
surrounding them shall be maintained in a clean and operable
condition.

6.12  All necessary means shall be employed to eliminate
and control infestations of insects and rodents on the premises
of any hotel, motel, or resort unit.  This shall include approved
screening or other approved control of outside openings in
structures intended for occupancy or food service facilities.

6.13  Pets are not permitted in dining areas, or in
swimming pool areas.  Pets are not permitted in guest rooms
that are not designated as pet friendly.

(a)  Each operator must make a pet-oriented election for
each facility and post at the registration desk one of the
following four signs appropriate to the election:

(i)  An operator may elect not to allow any pets in the
facility.  An operator who makes this election shall post a sign
at the registration desk that reads:  "NO PETS ALLOWED IN
THIS FACILITY".

(ii)  An operator may elect to allow pets in all guest rooms
of the facility.  An operator who makes this election shall post
a sign at the registration desk that reads:  "PETS ALLOWED IN
ALL GUEST ROOMS".

(iii)  An operator may elect to allow pets in all guest rooms
of the facility, except as posted at specific guest rooms.  An
operator who makes this election shall post a sign at the
registration desk that reads:  "PETS ALLOWED IN ALL
GUEST ROOMS EXCEPT IN ROOMS POSTED WITH 'NO
PETS ALLOWED'".  An operator who makes this election shall
also post a sign at the entrance to the room in a position clearly
visible on entry into the room.  The sign shall use the words,
"NO PETS ALLOWED" in upper case letters at least three-
quarters of an inch, 1.9 centimeters, in height

(iv)  An operator may elect not to allow pets in any guest
room of the facility, except as posted on specific guest rooms.
An operator who makes this election shall post a sign at the
registration desk that reads:  "NO PETS ALLOWED IN GUEST
ROOMS EXCEPT IN ROOMS POSTED AS 'PET
FRIENDLY'".  An operator who makes this election shall also
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post a sign at the entrance to the room in a position clearly
visible on entry into the room.  The sign shall use the words,
"PET FRIENDLY ROOM" in upper case letters at least three-
quarters of an inch, 1.9 centimeters, in height

(b)  The operator shall post the facility election sign
required by subsection (a) at the registration desk in clear view
to each potential guest who presents at the registration desk.
This may require more than one sign to be posted at the
registration desk.  The sign shall be in upper case letters at least
1 inch, 2.54 centimeters, in height.

(c)  The signs at the guest rooms in a facility that allows
pets in a limited number of guest rooms shall be placed in a
position clearly visible upon entry into the room.

(d)  All signs must be easily readable and must not be
obscured in any way.

(e)  The operator shall ensure that accumulations of pet
hair, fur, feathers, feces, and soiled bedding are removed from
rooms at least once per day or as often as necessary to prevent
unsanitary conditions or odors.  Where available, the operator
shall designate an outdoor area on the premises of public hotel,
motel, and resort facilities for pet walking.  The operator shall
keep the premises, including pet walking areas, free of pet
waste.  If an area for pet walking is impractical or not available,
the operator shall:

(i)  require pet owners to keep pets in portable kennels; or
(ii)  keep pets diapered; or
(iii)  provide pet waste bags for pet owners to use to

dispose of pet waste produced while walking their pets while out
of doors.

(f)  If an operator of a public hotel, motel or resort facility
chooses to modify the status of a room from a pet friendly room
to a non-pet friendly room, the operator shall perform a full deep
cleaning of the room in a manner likely to remove the allergens.
The deep cleaning shall include shampooing of carpets,
laundering of bedding, laundering of drapes, washing of all
walls, and cleaning of all other objects and surfaces that may
harbor allergens.

R392-502-7.  Swimming Pools.
7.1  Any swimming pool, wading or therapy pool made

available to occupants of any hotel, motel or resort shall comply
with R392-302 and all applicable local regulations.

R392-502-8.  Solid Waste.
8.1  Solid wastes originating in any hotel, motel or resort

shall be stored in a sanitary manner in watertight containers with
lids, or the equivalent, approved by the local health department.
The containers shall be conveniently located, and the contents
shall be disposed of in a manner approved by the state or local
health department having jurisdiction.

KEY:  public health, hotels, motels, resorts
July 22, 2008 26-15-2
Notice of Continuation April 2, 2012
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R392.  Health, Disease Control and Prevention,
Environmental Services.
R392-510.  Utah Indoor Clean Air Act.
R392-510-1.  Authority.

(1)  This rule is authorized by Sections 26-1-30(2), 26-15-
12, and Title 26 Chapter 38.

(2)  This rule does not preempt other restrictions on
smoking that are otherwise allowed by law.

R392-510-2.  Definitions.
The definitions in Section 26-38-2 apply to this rule in

addition to the following:
(1)  "Agent" means the person to whom a building owner

has delegated the maintenance and care of the building.
(2)  "Area" means a three dimensional space.
(3)  "Building" means an entire free standing structure

enclosed by exterior walls.
(4)  "Building owner" means the person(s) who has an

ownership interest in any public or private building.
(5)  "Employer" means any individual, firm, corporation,

partnership, business trust, legal representative, or other
business entity which engages in any business, industry,
profession, or activity in this state and employs one or more
employees or who contracts with one or more persons, the
essence of which is the personal labor of such person or persons.

(6)  "Enclosed" means space between a floor and ceiling
which is designed to be surrounded on all sides at any time by
solid walls, screens, windows or similar structures (exclusive of
doors and passageways) which extend from the floor to the
ceiling.

(7)  "Executive Director" means the Executive Director of
the Utah Department of Health or his designee.

(8)  "Facility" means any part of a building, or an entire
building.

(9)  "HVAC system" means the collective components of
a heating, ventilation and air conditioning system.

(10)  "Lighted Tobacco" means both tobacco that is under
self sustained combustion and tobacco that is heated to a point
of smoking or vaporizing.

(11)  "Local Health Officer" means the director of the
jurisdictional local health department as defined in Title 26A,
Chapter 1, or his designee.

(12)  "Nonsmoker" means a person who has not smoked a
tobacco product in the preceding 30 days.

(13)  "Operator" means a person who leases a place from
a building owner or controls, operates or supervises a place.

(14)  "Place" means any "place of public access", or
"publicly owned building or office", as defined in Title 26,
Chapter 38.

(15)  "Smoking" means the possession of any lighted
tobacco product in any form.

(16)  "Workplace" means any enclosed space, including a
vehicle, in which one or more individuals perform any type of
service or labor for consideration of payment under any type of
employment relationship.  This includes such places wherein
individuals gratuitously perform services for which individuals
are ordinarily paid.

R392-510-3.  Responsibility for Compliance.
Where this rule imposes a duty on a building owner, agent,

or operator, each is independently responsible to assure
compliance and each may be held liable for noncompliance.

R392-510-4.  Proprietor Right to Prohibit Smoking.
(1)  The owner, agent or operator of a place may prohibit

smoking anywhere on the premises.
(2)  The owner, agent or operator of a place may also

prohibit smoking anywhere outdoors on the premises.

R392-510-5.  Smoking Prohibited Entirely in Places of
Public Access and Publicly Owned Buildings and Offices.

(1)  Places listed in Section 26-38-2(1)(a) through (p) are
places of public access and smoking is prohibited in them
except as provided for in Section 26-38-3(2).

(2)  It is the responsibility of the owner or operator to
provide evidence to the local health department upon request
that the facility is in compliance with this rule.

R392-510-6.  Requirements for Smoking Permitted Areas.
(1)  Any enclosed area where smoking is permitted must be

designed and operated to prevent exposure of persons outside
the area to tobacco smoke generated in the area.

(2)  If a lodging facility permits smoking as provided in
Section 26-38-3(2)(b) in designated smoking-allowed guest
rooms, or if a nursing home, assisted living facility, small health
care facility, or hospital with a certified swing-bed program
permits smoking as provided in Section 26-38-3(2)(b) in
designated smoking-allowed private residential sleeping rooms,
the facility's air handling system or systems must not allow air
from any smoking-allowed area to mix with air in or to be used
in:

(a)  any part of the facility defined as a place of public
access in Section 26-38-2(1);

(b)  another room designated as a non-smoking room; or
(c)  common areas of the facility, including dining areas,

lobby areas and hallways.
(d)  If an operator of a lodging facility chooses to modify

the status of a room from a smoking to a non- smoking room,
then the operator shall perform a full deep cleaning of the room.
The deep cleaning shall include cleaning of carpets, bedding,
drapes, walls, and any other object in the room which absorbs
smoking particles or smoking fumes.

(3)  A Class B and Class D private club licensed under
Title 32A, Chapter 5, Private Club Liquor Licenses, operating
and sharing air space with an adjoining place of public access as
of January 1, 1995 does not have to meet the requirements of
Subsection R392-510-6(1) if the adjoining place of public
access is in operation or construction footers were completed by
January 1, 1995.  This exemption is only effective before
January 1, 2009, at which time smoking is prohibited in Class
B and Class D private clubs.

(4)  Smoking may be permitted in vehicles that are
workplaces when not occupied by nonsmokers.

R392-510-7.  HVAC System Documentation.
(1)  If a building has a smoking-permitted area under

Section 26-38-3(2), the building owner must obtain and keep on
file a signed statement from an air balancing firm certified by
the Associated Air Balance Council or the National
Environmental Balancing Bureau, or an industrial hygienist
certified by the American Board of Industrial Hygiene that the
smoking permitted area meets the requirements of Subsections
R392-510-6(1).  If a building's HVAC System is altered in any
way, the building owner must obtain new certification on the
system.

(2)  The building owner must provide the information
required in Subsection R392-510-7(1) within three working
days upon request from the operator, executive director or local
health officer.

(3)  The operator must provide the information required in
Subsection R392-510-7(1)  within five working days upon the
request of the executive director or local health officer.

(4)  The building owner must provide the HVAC operation
specifications and maintenance guidelines to the HVAC
operation and maintenance personnel or contractor.  The
maintenance guidelines must include the manufacturer's
recommended procedures and time lines for maintenance of
HVAC system components.  If the manufacturer's recommended
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procedures for operation and maintenance of the HVAC system
are not available, the building owner must obtain and use
guidelines developed by a mechanical engineer licensed by the
State of Utah who has expertise in the design and evaluation of
HVAC systems or by a mechanical contractor licensed by the
State of Utah who has expertise in the repair and maintenance
of HVAC systems.

(5)  The building owner must maintain HVAC inspection
and maintenance records or logs for the three previous years and
must make them available to the operator, executive director or
local health officer within three working days of a request.

(6)  The operator must make the record or logs required in
Subsection R392-510-7(5) available to the executive director or
local health officer within five working days of a request.

(7)  The records or logs required in Subsection R392-510-
7(5) must include:

(a)  The specific maintenance and repair action taken, and
reasons for actions taken;

(b)  The name and affiliation of the individual performing
the work; and

(c)  The date of the inspection or maintenance activity.

R392-510-8.  Operation and Maintenance of HVAC Systems.
(1)  The building owner, agent, or operator of a place

where smoking is permitted under Section 26-38-3(2) shall
identify a person responsible for the operation and maintenance
of the HVAC system.

(2)  The building owner, agent, or operator of a place
where smoking is permitted under Section 26-38-3(2) must
maintain and operate the HVAC system to meet the
requirements of Subsections R392-510-6.

(3)  The building owner, agent, or operator of a place
where smoking is permitted under Section 26-38-3(2) must
cause the HVAC system components to be inspected, adjusted,
cleaned, and calibrated according to the manufacturer's
recommendations, or replaced as specified in the maintenance
guidelines required in Subsection R392-510-7(4).  The building
owner, agent, or operator's experience with the HVAC system
may establish that more frequent maintenance activities are
required.

(4)  Visual or olfactory observation is sufficient to
determine whether a smoking-permitted area meets the
requirements of Section R392-510-6.

R392-510-9.  Protection of Air Used for Ventilation.
(1)  Smoking is not permitted within 25 feet of any

entrance-way, exit, open window, or air intake of a building
where smoking is prohibited.

(2)  Ashtrays may be placed near entrances only if they
have durable and easily readable signage indicating that the
ashtray is provided for convenience only and the area around it
is not a smoking area.  The sign shall include a reference to the
25 foot prohibition.

(3)  An employer shall establish a policy to prohibit
employee smoking within 25 feet of any entrance-way, exit,
open window, or air intake of a building where smoking is
prohibited.

R392-510-10.  Educational and Cultural Activities Not
Exempted.

(1)  Educational facilities, as used in the Utah Indoor Clean
Air Act, means any facility used for instruction of people,
including preschools, elementary and middle schools, junior and
senior high schools.

(2)  Smoking is prohibited in facilities used by, vocational
schools, colleges and universities, and any other facility or
educational institution operated by a commercial enterprise or
nonprofit entity, including hotel, motel, and convention center
rooms, for the purpose of providing academic classroom

instruction, trade, craft, computer or other technical or
professional training, or instruction in dancing, artistic, musical
or other cultural skills as well as all areas supportive of
instruction including classrooms, lounges, lecture halls, study
areas and libraries.

R392-510-11.  Private Dwellings Which Are Places of
Employment.

(1)  A private dwelling is subject to these rules while an
individual who does not reside in the dwelling is engaged to
perform services in the dwelling on a regular basis is present.
This includes situations where an individual performs services
such as, but not limited to:

(a)  domestic services;
(b)  secretarial services for a home-based business; or
(c)  bookkeeping services for a home-based business.
(2)  In a private dwelling in which a business or service is

operated and into which the public enters for purposes related
to the business or service smoking is prohibited in the business
or service area during hours when the dwelling is open to the
public.

(3)  A private dwelling in which an individual is employed
on a nonregular basis only is not subject to these rules.  This
includes situations where individuals perform services such as:

(a)  baby-sitting services;
(b)  trade services for the owner of the dwelling or

individuals residing in the dwelling such as those services
performed by plumbers, electricians and remodelers;

(c)  emergency medical services;
(d)  home health services; and
(e)  part-time housekeeping services.

R392-510-12.  Signs and Public Announcements.
Signs required in this section must be easily readable and

must not be obscured in any way.  The words "No Smoking"
must be not less than 1.5 inches in height.  If the international
"No Smoking" symbol is used alone, it must be at least 4 inches
in diameter.

(1)  In a place where smoking is prohibited entirely, the
building owner, agent, or operator must conspicuously post a
sign using the words, "No smoking is permitted in this
establishment" or a similar statement, which shall also include
the international no-smoking symbol, on all entrances or in a
position clearly visible on entry into the place.

(2)  In a place where smoking is partially allowed, the
building owner, agent, or operator must conspicuously post a
sign using the words, "No smoking is permitted except in
designated areas" or a similar statement, which shall also
include the international no-smoking symbol, on all entrances
or in a position clearly visible on entry into the place.

(3)  In a place where smoking is allowed in its entirety, the
building owner, agent, or operator must conspicuously post a
sign using the words, "This establishment is a smoking area in
its entirety" or similar statement.

(4)  The building owner, agent, or operator must post a sign
at all smoking-permitted areas provided for under Section 26-
38-3(2)(a), (b), and (c).  The sign must have the words,
"smoking permitted" or similar wording and include the
international smoking symbol.

(5)  The building owner, agent, or operator must post a sign
inside the exit of all smoking-permitted areas, if the exit leads
to a smoking-prohibited area.  The sign must have the words,
"smoking not permitted beyond this point" or similar wording
and include the international no-smoking symbol.

(6)  In public lodging facilities that designate guest rooms
as smoking allowed, the building owner, agent, or operator must
conspicuously post a permanent sign on the smoking-allowed
guest room door and meet the requirements of R392-510-6(1)
and (2).
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(7)  In nursing homes, assisted living facilities, small health
care facilities and hospitals with a certified swing-bed program
that designate private residential sleeping rooms as "smoking
allowed," the building owner, agent, or operator must
conspicuously post a permanent sign on the door and meet the
requirements of R392-510-6(1) and (2).

(8)  The building owner, agent, or operator of an airport
terminal, bus station, train station, or similar place must provide
announcements on a public address system as often as necessary
but not less than four times per hour during the hours that the
place is open to the public, as follows:

(a)  If smoking is not permitted, the announcements shall
convey that the Utah Indoor Clean Air Act prohibits smoking in
the place.

(b)  If smoking is partially permitted, the announcements
shall convey that the Utah Indoor Clean Air Act requires
smokers to smoke only in those areas specifically designated for
smoking.

(9)  The building owner, agent, or operator of a sports
arena, convention center, special events center, concert hall or
other similar place must provide announcements on a public
address system prior to the beginning of any event, at
intermissions, at the conclusion of the event and any other break
in the program or event, as follows:

(a)  If smoking is not permitted, the announcements shall
convey that the Utah Indoor Clean Air Act prohibits smoking in
the place.

(b)  If smoking is partially permitted, the announcements
shall convey that the Utah Indoor Clean Air Act requires
smokers to smoke only in those areas specifically designated for
smoking.

(10)  The building owner, agent, or operator of a large
place, such as an airport, university, hotel or motel, or sports
arena may, in writing, request the assistance of the local health
officer to establish an effective signage and public
announcements plan.  The local health officer may cause the
plan to be modified at any time to protect nonsmokers from
being exposed to tobacco smoke.

(11)  Buildings that are places of worship operated by a
religious organization are not required to post signs.

(12)  In a place of public access where the smoking of non-
tobacco products is allowed and smoking of tobacco is
prohibited, a sign shall be posted indicating that tobacco
products may not be smoked.

R392-510-13.  Discrimination.
An employer may not discriminate or take any adverse

action against an employee or applicant because that person has
sought enforcement of the provisions of Title 26, Chapter 38,
Rule R392-510, the smoking policy of the workplace or
otherwise protests the smoking of others.

KEY:  public health, indoor air pollution, smoking,
ventilation
September 12, 2011 26-1-30(2)
Notice of Continuation April 2, 2012 26-15-1 et seq.

26-38-1
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R410.  Health, Health Care Financing.
R410-14.  Administrative Hearing Procedures.
R410-14-1.  Introduction and Authority.

(1)  This rule sets forth the administrative hearing
procedures for the Division of Medicaid and Health Financing.

(2)  This rule is authorized by Section 26-1-24, Section
63G-4-102, 42 U.S.C. 1396(a)(3), and 42 CFR 431, Subpart E.

R410-14-2.  Definitions.
(1)  The definitions in Rule R414-1 and Section 63G-4-103

apply to this rule.
(2)  The following definitions also apply:
(a)  "Action" means a denial, termination, suspension, or

reduction of medical assistance for a recipient, or a reduction,
denial or revocation of reimbursement for services for a
provider; or a denial or termination of eligibility for
participation in a program, or as a provider.

(b)  "Aggrieved Person" means any recipient or provider
who is adversely affected by any action or inaction of the
Division of Medicaid and Health Financing (DMHF) within the
Department of Health, the Department of Human Services
(DHS), the Department of Workforce Services (DWS), or any
managed health care plan.

(c)  "Ex Parte" communications mean direct or indirect
communication in connection with an issue of fact or law
between the hearing officer and one party only.

(d)  "Hearing Officer" means solely any person designated
by the DMHF Director to conduct administrative hearings for
the Medicaid program.

(e)  "Managed Care Organization" means a health
maintenance organization or prepaid mental health plan that
contracts with DMHF to provide medical or mental health
services to medical assistance recipients.

(f)  A "medical record" is a record that contains medical
data of a client.

(g)  "Order" means a ruling by a hearing officer that
determines the legal rights, duties, privileges, immunities, or
other legal interests of one or more specific persons.

R410-14-3.  Administrative Hearing Procedures.
(1)  An aggrieved person may file a written request for

agency action pursuant to Section 63G-4-201, and in accordance
with this rule.  If a medical issue is in dispute, each request
should include supporting medical documentation.  DMHF will
schedule a hearing only when it receives sufficient medical
records and may dismiss a request for agency action if it does
not receive supporting medical documentation in a timely
manner.

(2)  DMHF shall conduct the following as formal
adjudicative proceedings in accordance with Section R410-14-
12:

(a)  Preadmission Screening Resident Review (PASRR)
Hearings.  Pursuant to 42 U.S.C. 1396r, any resident and
potential resident of a nursing facility whether Medicaid eligible
or not, who disagrees with the preadmission screening and
appropriateness of a placement decision that DMHF or its
designated agent makes, has the right to a hearing upon request.

(b)  Nurse Aide Registry Hearings.  Pursuant to 42 U.S.C.
1395i-3, each nurse aide is subject to investigation of allegations
of resident abuse, neglect or misappropriation of resident
property.  DMHF or its designated agent shall investigate each
complaint and the nurse aide is entitled to a hearing that DMHF
or its designated agent conducts before a substantiated claim can
be entered into the registry.

(c)  Skilled Nursing Facility (SNF), Intermediate Care
Facility (ICF) or Intermediate Care Facility for the Mentally
Retarded (ICF/MR) Hearings.  42 CFR 431, Subpart D, requires
DMHF to provide SNF, ICF and ICF/MR appeal procedures
that satisfy the requirements of 42 CFR 431.153 and 431.154.

(d)  Managed Care Entity Hearings.  Pursuant to 42 U.S.C.
1396u-2, federal law requires Medicaid and Children's Health
Insurance Program (CHIP) managed care entities to have an
internal grievance and appeal process for Medicaid and CHIP
enrollees or providers acting on the enrollee's behalf to
challenge the denial of payment for medical assistance.  The
MCE shall provide to enrollees written information that
explains the grievance and appeals process.  DMHF requires
exhaustion of the MCE appeals process before an enrollee or
provider may request a hearing.  An enrollee or provider who
submits a hearing request on behalf of another enrollee must
include a copy of the final written notice of the appeal decision.
An enrollee or provider who acts on the enrollee's behalf must
also request a hearing within 30 days from the date of the MCE
final written notice of the appeal decision.

(e)  Home and Community-Based Waiver Hearings.  42
CFR 431, Subpart E, requires DMHF to provide appeal
procedures that satisfy the requirements of 42 CFR 431.200
through 431.250.

(i)  For home and community-based waivers in which the
Division of Services for People with Disabilities (DSPD) is the
designated operating agency and the appeal is based on whether
the person meets the eligibility criteria for state matching funds
through DHS in accordance with Title 62A, Chapter 5a, the
eligibility determination of the operating agency is final.  If
DSPD determines that an individual does not meet the eligibility
criteria for state matching funds through DHS in accordance
with Title 62A, Chapter 5a, the operating agency shall inform
the individual in writing and provide the individual an
opportunity to appeal the decision through the DHS hearing
process in accordance with Section R539-3-8.  The DSPD
decision is dispositive for purposes of this subsection.  DMHF
shall sustain the determination and there is no right to further
agency review.

(3)  DMHF shall conduct the following as informal
adjudicative proceedings:

(a)  Resident Right Hearings.  Pursuant to 42 U.S.C.
1396n, the state may restrict access to providers that it
designates for services for a reasonable amount of time.  The
state may also restrict Medicaid recipients that utilize services
at a frequency or amount that are not medically necessary, in
accordance with state utilization guidelines.  DMHF shall give
the recipient notice and opportunity for an informal hearing
before imposing restrictions.

(4)  Eligibility Hearings.  If eligibility for medical
assistance is at issue, DWS shall conduct the hearing.  DMHF,
however, shall conduct any hearing to determine an applicant's
or recipient's disability.

R410-14-4.  Availability of Hearing.
(1)  The hearing officer may not grant a hearing if the issue

is a state or federal law requiring an automatic change in
eligibility for medical assistance or covered services that
adversely affect the aggrieved person.

(2)  DMHF shall conduct a hearing in connection with the
agency action if the aggrieved person requests a hearing and
there is a disputed issue of fact.  If there is no disputed issue of
fact, the hearing officer may deny a request for an evidentiary
hearing and issue a recommended decision without a hearing.

(3)  There is no disputed issue of fact if the aggrieved
person submits facts that do not conflict with the facts that the
agency relies upon in taking action or seeking relief.

(4)  If the aggrieved person objects to the hearing denial,
the person may raise that objection as grounds for relief in a
request for reconsideration.

(5)  DMHF may not grant a hearing to a managed care
provider to dispute the terms of a contract.  This provision also
applies to terms in a contract for rates of reimbursement.
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R410-14-5.  Notice.
(1)  DMHF, DHS, DWS, and an MCE shall provide written

notice to each individual or provider affected by an adverse
action in accordance with 42 CFR 431.211, 213 and 214.
Adverse actions to a recipient include actions that affect:

(a)  eligibility for assistance;
(b)  scope of service;
(c)  denial or limited prior authorization of a requested

service including the type or level of service; or
(d)  payment of a claim.
(2)  Adverse actions to a provider include:
(a)  a reduction in payment, denial of reimbursement and

claim of payment; and
(b)  a sanction that becomes effective.
(3)  A notice must contain:
(a)  a statement of the action DMHF, DHS, DWS, or an

MCE intends to take;
(b)  the date the intended action becomes effective;
(c)  the reasons for the intended action; and
(d)  the specific regulations that support the action, or the

change in federal law, state law or DMHF policy, which requires
the action;

(e)  the right and procedure to request a formal hearing
before DMHF or an informal hearing before DHS or DWS;

(f)  the right to represent oneself, the right to legal counsel,
or the right to use another representative at the formal hearing;
and

(g)  if applicable, an explanation of the circumstances
under which reimbursement for medical services will continue
pending the outcome of the proceeding, if DMHF receives a
hearing request within ten calendar days from the date of the
notice of agency action.

(4)  DMHF shall mail the notice at least ten calendar days
before the date of the intended action except:

(a)  DMHF may mail a notice not later than the date of
action in accordance with 42 CFR 431.213.

(5)  DMHF may shorten the period of advance notice to
five days before the date of action if:

(a)  DMHF has facts that indicate it must take action due to
probable fraud by the recipient or provider; and

(b)  the facts have been verified by affidavit.

R410-14-6.  Request for Formal Hearing.
(1)  DMHF shall conduct formal hearings for all issues

except those specifically excluded by this rule.  The hearing
officer may convert the proceeding to an informal hearing if a
recipient or provider requests an informal hearing that meets the
criteria set forth in Section 63G-4-202.

(2)  Formal hearings must be requested within the
following deadlines:

(a)  A medical assistance provider or recipient must request
a formal hearing within 30 calendar days from the date that
DMHF sends written notice of its intended action.

(b)  A medical assistance recipient must request an informal
hearing with DWS regarding eligibility for medical assistance
within 90 calendar days from the date that DMHF sends written
notice of its intended action.

(c)  A medical assistance recipient must request a formal
hearing with DMHF regarding eligibility for disability
assistance within 90 calendar days from the date that DMHF
sends written notice of its intended action.

(d)  A medical assistance recipient must request a formal
hearing regarding scope of service within 30 calendar days from
the date that DMHF sends written notice of its intended action.

(3)  Failure to submit a timely request for a formal hearing
constitutes a waiver of an individual's due process rights.  The
request must explain why the recipient is seeking agency relief,
and the recipient must submit the request on the "Request for
Hearing/Agency Action" form.  The recipient must then mail or

fax the form to the address or fax number contained on the
notice of agency action.

(4)  DMHF considers a hearing request that a recipient
sends via mail to be filed on the date of the postmark.  If the
postmark date is illegible, erroneous, or omitted, DMHF
considers the request to be filed on the date that DMHF receives
it, unless the sender can demonstrate through competent
evidence that he mailed it before the date of receipt.

(5)  DMHF shall schedule a pre-hearing, or begin
negotiations in writing within 30 calendar days from the date it
receives the request for a formal hearing or agency action.

(6)  DMHF may deny or dismiss a request for a hearing if
the aggrieved person:

(a)  withdraws the request in writing;
(b)  verbally withdraws the hearing request at a prehearing

conference;
(c)  fails to appear or participate in a scheduled proceeding

without good cause;
(d)  prolongs the hearing process without good cause;
(e)  cannot be located or agency mail is returned without a

forwarding address; or
(f)  does not respond to any correspondence from the

hearing officer or fails to provide medical records that the
agency requests.

(7)  An aggrieved person must inform DMHF of his current
address and telephone number.

R410-14-7.  Reinstatement and Continuation of Services.
(1)  DMHF may reinstate services for a recipient or

suspend any adverse action for a provider if the aggrieved
person requests a formal hearing not more than ten calendar
days after the date of action.

(2)  DMHF shall reinstate or continue services for a
recipient or suspend adverse actions for a provider until it
renders a decision after a formal hearing if:

(a)  DMHF takes adverse action without giving ten-day
notice to a recipient or a provider when advance notice is
required;

(b)  advance notice is not required and the aggrieved
person requests a formal hearing within ten calendar days after
the date that DMHF mails the adverse action notice; or

(c)  DMHF determines that the action resulted from other
than the application of federal law, state law or DMHF policy.

R410-14-8.  Notice of Formal Hearing.
DMHF shall notify the aggrieved person or the person's

representative in writing of the date, time and place of the
formal hearing, and shall mail the notice at least ten calendar
days before the date of the hearing unless all parties agree to an
alternative time frame.

R410-14-9.  Form of Papers.
(1)  Any document that an individual or party files with

DMHF in a formal proceeding must:
(a)  be typed or legibly written;
(b)  bear a caption that clearly shows the title of the

hearing;
(c)  bear the docket number, if any;
(d)  be dated and signed by the party or the party's

authorized representative;
(e)  contain the address and telephone number of the party

or the party's authorized representative; and
(f)  consist of an original and two copies.

R410-14-10.  Service.
(1)  The individual or party that files a document with

DMHF shall also serve the document upon all other named
parties to the proceeding and file a proof of service with DMHF
that consists of a certificate, affidavit or acknowledgment of



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 103

service.
(2)  Each party must receive one copy by personal delivery

or mail to the proper address with postage prepaid.  If an
individual represents a party, service upon the individual is
sufficient.

(3)  If DMHF must provide notice of a formal hearing, the
notice becomes effective on the date of first class mailing to the
party's address of record.

(4)  In addition to the methods set forth in this rule, a party
may be served as permitted by the Utah Rules of Civil
Procedure.

R410-14-11.  Intervention.
(1)  Section 63G-4-207 permits a person to intervene in a

formal adjudicative proceeding if:
(a)  the person petitions to intervene at least seven calendar

days before the scheduled hearing, or as the hearing officer
permits;

(b)  the petition contains a clear and concise statement of
the direct and substantial interest of the person seeking to
intervene;

(c)  the person seeking affirmative relief states the basis for
relief;

(d)  the hearing officer has discretion to permit other parties
an opportunity to support or oppose intervention; and

(e)  the hearing officer has discretion to grant leave to
intervene.

(2)  The hearing officer may dismiss an intervenor if the
intervenor has no direct or substantial interest in the hearing.

R410-14-12.  Conduct of Hearing.
(1)  DMHF shall conduct hearings in accordance with

Section 63G-4-206.
(2)  DMHF shall appoint an impartial hearing officer to

conduct formal hearings.  Previous involvement in the initial
determination of the action precludes an officer from
appointment.

(3)  The hearing officer may elect to hold a prehearing
meeting to:

(a)  formulate or simplify the issues;
(b)  obtain admissions of fact and documents that will

avoid unnecessary proof;
(c)  arrange for the exchange of proposed exhibits or

prepared expert testimony;
(d)  outline procedures for the formal hearing; or
(e)  to agree to other matters that may expedite the orderly

conduct of the hearing or settlement.
(4)  DMHF shall record agreements that the parties reach

during the prehearing or the parties may enter into a written
stipulation.

(5)  DMHF may conduct all formal hearings only after
adequate written notice of the hearing has been served on all
parties setting forth the date, time and place of the hearing.

(6)  The hearing officer shall take testimony under oath or
affirmation.

(7)  Each party has the right to:
(a)  present evidence, argue, respond, conduct cross-

examination, and submit rebuttal evidence;
(b)  introduce exhibits;
(c)  impeach any witness regardless of which party first

called the witness to testify; and
(d)  rebut the evidence against the party.
(8)  DMHF shall follow the rules of evidence as applied in

Utah civil actions.  Each party may admit any relevant evidence
and use hearsay evidence to supplement or explain other
evidence. Hearsay, however, is not sufficient by itself to support
a finding unless admissible over objection in civil actions.  The
hearing officer shall give effect to the rules of privilege
recognized by law and may exclude irrelevant, immaterial and

unduly repetitious evidence.
(9)  The hearing officer may question any party or witness.
(10)  The hearing officer shall control the evidence to

obtain full disclosure of the relevant facts and to safeguard the
rights of the parties.  The hearing officer may determine the
order in which he receives the evidence.

(11)  The hearing officer shall maintain order and may
recess the hearing to regain order if a person engages in
disrespectful, disorderly or disruptive conduct.  The hearing
officer may remove any person, including a participant from the
hearing, to maintain order.  If a person shows persistent
disregard for order and procedure, the hearing officer may:

(a)  restrict the person's participation in the hearing;
(b)  strike pleadings or evidence; or
(c)  issue an order of default.
(12)  If a party desires to employ a court reporter to make

a record of the hearing, it must file an original transcript of the
hearing with the hearing officer at no cost to the agency.

(13)  The party that initiates the hearing process through a
request for agency action has the burden of proof as the moving
party.

(14)  When a party possesses but fails to introduce certain
evidence, the hearing officer may infer that the evidence does
not support the party's position.

R410-14-13.  Ex Parte Communications.
(1)  Ex parte communications are prohibited.
(2)  The hearing officer may not listen to or accept any ex

parte communication.  If a party attempts ex parte
communication, the hearing officer shall inform the offeror that
any communication that the hearing officer receives off the
record, will become part of the record and furnished to all
parties.

(3)  Ex parte communications do not apply to
communications on the status of the hearing and uncontested
procedural matters.

R410-14-14.  Continuances or Further Hearings.
(1)  The hearing officer, on the officer's own motion or at

the request of a party showing good cause, may:
(a)  continue the hearing to another time or place; or
(b)  order a further hearing.
(2)  If the hearing officer determines that additional

evidence is necessary for the proper determination of the case,
the officer may:

(a)  continue the hearing to a later date and order the party
to produce additional evidence; or

(b)  close the hearing and hold the record open to receive
additional documentary evidence.

(3)  The hearing officer shall provide to all parties any
evidence that he receives and each party has the opportunity to
rebut that evidence.

(4)  The hearing officer shall provide written notice of the
time and place of a continued or further hearing, except when
the officer orders a continuance during a hearing and all parties
receive oral notice.

R410-14-15.  Record.
(1)  The hearing officer shall make a complete record of all

formal hearings.  A hearing record is the sole property of
DMHF and DMHF shall maintain the complete record in a
secure area.

(2)  If a party requests a copy of the recording of a formal
hearing, that party may transcribe the recording.

(3)  DMHF or its designated agent shall retain recordings
of formal hearings for a period of one year.

(4)  DMHF shall retain written records of formal hearings
for a period of two years pending further litigation.
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R410-14-16.  Proposed Decision and Final Agency Review.
(1)  At the conclusion of the formal hearing, the hearing

officer shall take the matter under advisement and submit a
recommended decision to the DMHF Director or the director's
designee. The recommended decision is based on the testimony
and evidence entered at the hearing, Medicaid policy and
procedure, and legal precedent.

(2)  The recommended decision must contain findings of
fact and conclusions of law.

(3)  The DMHF Director or the director's designee may:
(a)  adopt the recommended decision or any portion of the

decision;
(b)  reject the recommended decision or any portion of the

decision, and make an independent determination based upon
the record; or

(c)  remand the matter to the hearing officer to take
additional evidence, and the hearing officer thereafter shall
submit to the DMHF director or the director's designee a new
recommended decision.

(4)  The director or designee's decision constitutes final
administrative action and is subject to judicial review.

(5)  DMHF shall send a copy of the final administrative
action to each party or representative and notify them of their
right to judicial review.

(6)  The parties shall comply with a final decision from the
director reversing the agency's decision within ten calendar
days.

(7)  The Executive Director shall review all recommended
decisions to determine approval of medical assistance for an
organ transplant.  The Executive Director's decision constitutes
final administrative action and is subject to judicial review.

R410-14-17.  Amending Administrative Orders.
(1)  DMHF may amend an order if the hearing officer

determines that the agency made a clerical mistake.
(2)  DMHF shall notify the respondent and the petitioner

of its intent to amend the order by serving a notice of agency
action signed by the hearing officer.

(3)  The DMHF Director shall review the amended order
and he or his designee shall issue a final agency amended order.

(4)  DMHF shall provide a copy of the final amended order
to the respondent and the petitioner.

R410-14-18.  Agency Review.
An aggrieved person may move for reconsideration of

DMHF's final administrative action in accordance with Sections
63G-4-301 and 302.  A person may seek review of a DWS final
agency order concerning eligibility for medical assistance by
filing a written request for review with DMHF in accordance
with Section 63G-4-301.

R410-14-19.  Judicial Review.
An aggrieved person may obtain judicial review in

accordance with Section 63G-4-102 and 63G-4-401 through
405.

R410-14-20.  Discovery.
(1)  The Utah Rules of Civil Procedure do not apply to

formal adjudicative proceedings and formal discovery is
permitted only as set forth in this section.  Each party shall
diligently pursue discovery and full disclosure to prevent delay.
A party that conducts discovery under this section shall maintain
a mailing certificate.

(2)  The scope of discovery in formal adjudicative
proceedings, unless otherwise limited by order of the hearing
officer, is as follows:

(a)  DMHF may request copies of pertinent records in the
possession of the recipient and the recipient's health care
providers.  In the event the recipient or provider fails to produce

the records within a reasonable time, DMHF may review all
pertinent records in the custody of the recipient or provider
during regular working hours after three days of written notice.

(b)  The recipient must submit medical records with the
hearing request whenever possible.  Necessary medical records
include:

(i)  the provision of each service and activity billed to the
program;

(ii)  the first and last name of the petitioner;
(iii)  the reason for performing the service or activity that

includes the petitioner's complaint or symptoms;
(iv)  the recipient's medical history;
(v)  examination findings;
(vi)  diagnostic test results;
(vii)  the goal or need that the plan of care identifies; and
(viii)  the observer's assessment, clinical impression or

diagnosis that includes the date of observation and identity of
the observer.

(c)  The medical records must demonstrate that the service
is:

(i)  medically necessary;
(ii)  consistent with the diagnosis of the petitioner's

condition; and
(iii)  consistent with professionally recognized standards of

care.
(3)  DMHF shall allow the aggrieved person or the person's

representative to examine all DMHF documents and records
upon written request to DMHF at least three days before the
hearing.

(4)  An individual may request access to protected health
information in accordance with Rule 380-250, which
implements the privacy rule under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA).

(5)  The hearing officer may permit the filing of formal
discovery or take depositions only upon a clear showing of
necessity that takes into account the nature and scope of the
dispute.  If the hearing officer allows formal discovery, he shall
set appropriate time frames for response and assess sanctions for
non-compliance.

(6)  The hearing officer may order a medical assessment at
the expense of DMHF to obtain information.  This information
is subject to HIPAA confidentiality requirements and is part of
the hearing record.

(7)  Each party shall file a signed pretrial disclosure form
at least ten calendar days before the scheduled hearing that
identifies:

(a)  fact witnesses;
(b)  expert witnesses;
(c)  exhibits and reports the parties intend to offer into

evidence at the hearing;
(d)  petitioner's specific benefit or relief claimed;
(e)  respondent's specific defense;
(f)  an estimate of the time necessary to present the party's

case; and
(g)  any other issues the parties intend to request the

hearing officer to adjudicate.
(8)  Each party shall supplement the pretrial disclosure

form with information that becomes available after filing the
original form.  The pretrial disclosure form does not replace
other discovery that is allowed under this section.

R410-14-21.  Witnesses and Subpoenas.
(1)  A party shall arrange for a witness to be present at a

hearing.
(2)  The hearing officer may issue a subpoena to compel

the attendance of a witness or the production of evidence upon
written request by a party that demonstrates a sufficient need.

(3)  The hearing officer may issue a subpoena on his own
motion.
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(4)  A party may file an affidavit that requests the hearing
officer to subpoena a witness to produce books, papers,
correspondence, memoranda, or other records.  The affidavit
must include:

(a)  the name and address of the person or entity upon
whom the subpoena is to be served;

(b)  a description of the documents, papers, books,
accounts, letters, photographs, objects, or other tangible items
that the applicant seeks;

(c)  material that is relevant to the issue of the hearing; and
(d)  a statement by the applicant that to the best of his

knowledge, the witness possesses or controls the requested
material.

(5)  A party shall arrange to serve any subpoena that the
hearing officer issues on its behalf, and shall serve a copy of the
affidavit that it presents to the hearing officer.

(6)  Except for employees of DOH, DHS, DWS, or a
managed care plan, a witness that the hearing officer subpoenas
to attend a hearing is entitled to appropriate fees and mileage.
The witness shall file a written demand for fees with the hearing
officer within ten calendar days from the date that he appears at
the hearing.

(7)  The hearing officer may issue an order of default
against any party that fails to obey an order entered by the
hearing officer.

R410-14-22.  Declaratory Orders.
(1)  DMHF shall issue declaratory orders in accordance

with Rule R380-1.
(2)  Copies of approved forms to petition for declaratory

orders are available from DMHF upon request.
(3)  If DMHF does not issue a declaratory order within 60

days after receipt of the request, the petition is denied.
(4)  DMHF shall retain the request for declaratory ruling in

its records.
(5)  DMHF may not issue a declaratory order if an

adjudicative proceeding that involves the same parties and issue
is pending before the agency or the courts.

R410-14-23.  Interpreters.
(1)  If a party notifies DMHF that it needs an interpreter,

DMHF shall arrange for an interpreter at no cost to the party.
(2)  The party may arrange for an interpreter to be present

at the hearing only if the hearing officer can verify that the
interpreter is at least 18 years of age, and fluent in English and
the language of the person who testifies.

(3)  The hearing officer shall instruct the interpreter to
interpret word for word, and not to summarize, add, change, or
delete any of the testimony or questions.

(4)  The interpreter must swear under oath to truthfully and
accurately translate all statements, questions and answers.

KEY:  Medicaid
April 27, 2012 26-1-24
Notice of Continuation October 29, 2007 26-1-5

63G-4-102



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 106

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1.  Utah Medicaid Program.
R414-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2)  The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2.  Definitions.
The following definitions are used throughout the rules of

the Division:
(1)  "Act" means the federal Social Security Act.
(2)  "Applicant" means any person who requests assistance

under the medical programs available through the Division.
(3)  "Categorically needy" means aged, blind or disabled

individuals or families and children:
(a)  who are otherwise eligible for Medicaid; and
(i)  who meet the financial eligibility requirements for

AFDC as in effect in the Utah State Plan on July 16, 1996; or
(ii)  who meet the financial eligibility requirements for SSI

or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii)  who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv)  is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v)  who is a child under age one born to a woman who was
receiving Medicaid on the date of the child's birth and the child
remains with the mother; or

(vi)  who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii)  who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii)  who is a child for whom an adoption assistance
agreement with the state is in effect.

(b)  whose categorical eligibility is protected by statute.
(4)  "Code of Federal Regulations" (CFR) means the

publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5)  "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6)  "CMS" means The Centers for Medicare and Medicaid
Services, a Federal agency within the U.S. Department of Health
and Human Services.  Programs for which CMS is responsible
include Medicare, Medicaid, and the State Children's Health
Insurance Program.

(7)  "Department" means the Department of Health.
(8)  "Director" means the director of the Division.
(9)  "Division" means the Division of Health Care

Financing within the Department.
(10)  "Emergency medical condition" means a medical

condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a)  placing the patient's health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(11)  "Emergency service" means immediate medical

attention and service performed to treat an emergency medical
condition.  Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of

diagnosis.
(12)  "Emergency Services Only Program" means a health

program designed to cover a specific range of emergency
services.

(13)  "Executive Director" means the executive director of
the Department.

(14)  "InterQual" means the McKesson Criteria for
Inpatient Reviews, a comprehensive, clinically based, patient
focused medical review criteria and system developed by
McKesson Corporation.

(15)  "Medicaid agency" means the Department of Health.
(16)  "Medical assistance program" or "Medicaid program"

means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18.

(17)  "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(18)  "Medically necessary service" means that:
(a)  it is reasonably calculated to prevent, diagnose, or cure

conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b)  there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(19)  "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(20)  "Medical standards," as applied in this rule, means
that an individual may receive reasonable and necessary medical
services up until the time a physician makes an official
determination of death.

(21)  "Prior authorization" means the required approval for
provision of a service that the provider must obtain from the
Department before providing the service.  Details for obtaining
prior authorization are found in Section I of the Utah Medicaid
Provider Manual.

(22)  "Provider" means any person, individual or
corporation, institution or organization that provides medical,
behavioral or dental care services under the Medicaid program
and who has entered into a written contract with the Medicaid
program.

(23)  "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(24)  "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

(25)  "Utilization review" means the Department provides
for review and evaluation of the utilization of inpatient
Medicaid services provided in acute care general hospitals to
patients entitled to benefits under the Medicaid plan.

(26)  "Utilization Control" means the Department has
implemented a statewide program of surveillance and utilization
control that safeguards against unnecessary or inappropriate use
of Medicaid services, safeguards against excess payments, and
assesses the quality of services available under the plan.  The
program meets the requirements of 42 CFR, Part 456.

R414-1-3.  Single State Agency.
The Utah Department of Health is the Single State Agency

designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.
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R414-1-4.  Medical Assistance Unit.
Within the Utah Department of Health, the Division of

Health Care Financing has been designated as the medical
assistance unit.

R414-1-5.  Incorporations by Reference.
(1)  The Department incorporates by reference the Utah

State Plan Under Title XIX of the Social Security Act Medical
Assistance Program effective January 1, 2012.  It also
incorporates by reference State Plan Amendments that become
effective no later than January 1, 2012.

(2)  The Department incorporates by reference the Medical
Supplies Manual and List described in the Utah Medicaid
Provider Manual, Section 2, Medical Supplies, with its
referenced attachment, Medical Supplies List, effective January
1, 2012, as applied in Rule R414-70.

(3)  The Department incorporates by reference the Hospital
Services Provider Manual, with its attachments, effective
January 1, 2012.

(4)  The Department incorporates by reference both the
definitions and the attachment for the Private Duty Nursing
Acuity Grid found in the Home Health Agencies Provider
Manual, effective January 1, 2012.

(5)  The Department incorporates by reference the Speech-
Language Services Provider Manual, effective January 1, 2012.

(6)  The Department incorporates by reference the
Audiology Services Provider Manual, effective January 1, 2012.

(7)  The Department incorporates by reference the Hospice
Care Provider Manual, effective January 1, 2012.

(8)  The Department incorporates by reference the Long
Term Care Services in Nursing Facilities Provider Manual, with
its attachments, effective January 1, 2012.

(9)  The Department incorporates by reference the Personal
Care Provider Manual, with its attachments, effective January 1,
2012.

(10)  The Department incorporates by reference the Utah
Home and Community-Based Waiver Services for Individuals
65 or Older Provider Manual, effective January 1, 2012.

(11)  The Department incorporates by reference the Utah
Home and Community-Based Waiver Services for Individuals
with Acquired Brain Injury Age 18 and Older Provider Manual,
effective January 1, 2012.

(12)  The Department incorporates by reference the Utah
Home and Community-Based Waiver for Individuals with
Intellectual Disabilities or Other Related Conditions Provider
Manual, effective January 1, 2012.

(13)  The Department incorporates by reference the Utah
Home and Community-Based Waiver Services for Individuals
with Physical Disabilities Provider Manual, effective January 1,
2012.

(14)  The Department incorporates by reference the Utah
Home and Community-Based Waiver Services New Choices
Waiver Provider Manual, effective January 1, 2012.

(15)  The Department incorporates by reference the Utah
Home and Community-Based Waiver Services for Technology
Dependent, Medically Fragile Individuals (HCBWS) Provider
Manual, effective January 1, 2012.

R414-1-6.  Services Available.
(1)  Medical or hospital services available under the

Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2)  The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a)  inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(b)  outpatient hospital services and rural health clinic

services;
(c)  other laboratory and x-ray services;
(d)  skilled nursing facility services, other than services in

an institution for mental diseases, for individuals 21 years of age
or older;

(e)  early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f)  family planning services and supplies for individuals of
child-bearing age;

(g)  physician's services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h)  podiatrist's services;
(i)  optometrist's services;
(j)  psychologist's services;
(k)  interpreter's services;
(l)  home health services:
(i)  intermittent or part-time nursing services provided by

a home health agency;
(ii)  home health aide services by a home health agency;

and
(iii)  medical supplies, equipment, and appliances suitable

for use in the home;
(m)  private duty nursing services for children under age

21;
(n)  clinic services;
(o)  dental services;
(p)  physical therapy and related services;
(q)  services for individuals with speech, hearing, and

language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r)  prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s)  other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in
the State Plan;

(t)  services for individuals age 65 or older in institutions
for mental diseases:

(i)  inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii)  skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iii)  intermediate care facility services for individuals age
65 or older in institutions for mental diseases;

(u)  intermediate care facility services, other than services
in an institution for mental diseases.  These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v)  inpatient psychiatric facility services for individuals
under 22 years of age;

(w)  nurse-midwife services;
(x)  family or pediatric nurse practitioner services;
(y)  hospice care in accordance with section 1905(o) of the

Social Security Act;
(z)  case management services in accordance with section

1905(a)(19) or section 1915(g) of the Social Security Act;
(aa)  extended services to pregnant women, pregnancy-

related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb)  ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and
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(cc)  other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(i)  medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope of
practice as defined by state law;

(ii)  transportation services;
(iii)  skilled nursing facility services for patients under 21

years of age;
(iv)  emergency hospital services; and
(v)  personal care services in the recipient's home,

prescribed in a plan of treatment and provided by a qualified
person, under the supervision of a registered nurse.

(dd)  other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i)  it is medically necessary and more appropriate than any
Medicaid covered service; and

(ii)  it is more cost effective than any Medicaid covered
service.

R414-1-7.  Aliens.
(1)  Certain qualified aliens described in Title IV of Pub.

L. No. 104 193, 110 Stat. 2105, may be eligible for the
Medicaid program.  All other aliens are prohibited from
receiving non-emergency services as described in Section
1903(v) of the Social Security Act.

(2)  An alien who is prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed on his Medical Identification Card, as noted
in Rule R414-3A.

R414-1-8.  Statewide Basis.
The medical assistance program is state-administered and

operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9.  Medical Care Advisory Committee.
There is a Medical Care Advisory Committee that advises

the Medicaid agency director on health and medical care
services.  The committee is established in accordance with 42
CFR 431.12.

R414-1-10.  Discrimination Prohibited.
In accordance with Title VI of the Civil Rights Act of 1964

(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11.  Administrative Hearings.
The Department has a system of administrative hearings for

medical providers and dissatisfied applicants, clients, and
recipients that meets all the requirements of 42 CFR, Part 431,
Subpart E.

R414-1-12.  Utilization Review.
(1)  The Department conducts hospital utilization review as

outlined in the Superior System Waiver in effect at the time
service was rendered.

(2)  The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization review
by use of InterQual Criteria, published by McKesson
Corporation.

(3)  The standards in the InterQual Criteria shall not apply
to services in which a determination has been made to utilize
criteria customized by the Department or that are:

(a)  excluded as a Medicaid benefit by rule or contract;
(b)  provided in an intensive physical rehabilitation center

as described in Rule R414-2B; or
(c)  organ transplant services as described in Rule R414-

10A.
In these exceptions, or where InterQual is silent, the

Department shall approve or deny services based upon
appropriate administrative rules or its own criteria as
incorporated in the Medicaid provider manuals.

R414-1-13.  Provider and Client Agreements.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14.  Utilization Control.
(1)  In order to control utilization, and in accordance with

42 CFR 440, Subpart B, services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program are not a covered benefit.  In
addition, the Department will also use prior authorization for
utilization control.  All necessary and appropriate medical
record documentation for prior approvals must be submitted
with the request.  If the provider has not obtained prior
authorization for a service as outlined in the Medicaid provider
manual, the Department shall deny coverage of the service.

(2)  The Department may request records that support
provider claims for payment under programs funded through the
Department.  These requests must be in writing and identify the
records to be reviewed.  Responses to requests must be returned
within 30 days of the date of the request.  Responses must
include the complete record of all services for which
reimbursement is claimed and all supporting services.  If there
is no response within the 30 day period, the Department will
close the record and will evaluate the payment based on the
records available.

(3)(a)  If the Department pays for a service which is later
determined not to be a benefit of the Utah Medicaid program or
does not comply with state or federal policies and regulations,
the provider shall refund the payment upon written request from
the Department.

(b)  If services cannot be properly verified or when a
provider refuses to provide or grant access to records, the
provider shall refund to the Department all funds for services
rendered.  Otherwise, the Department may deduct an equal
amount from future reimbursements.

(c)  Unless appealed, the refund must be made to Medicaid
within 30 days of written notification.  An appeal of this
determination must be filed within 30 days of written
notification as specified in Rule R410-14.

(d)  A provider shall reimburse the Department for all
overpayments regardless of the reason for the overpayment.

R414-1-15.  Medicaid Fraud.
The Department has established and will maintain

methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.

R414-1-16.  Confidentiality.
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State statute, Title 63G, Chapter 2, and Section 26-1-17.5,
impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17.  Eligibility Determinations.
Determinations of eligibility for Medicaid under the plan

are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services.  There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
Services, and the Utah Department of Human Services.  The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18.  Professional Standards Review Organization.
All other provisions of the State Plan shall be administered

by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19.  Timeliness in Eligibility Determinations.
The Medicaid agency shall adhere to all timeliness

requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests.  If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20.  Residency.
Medicaid is furnished to eligible individuals who are

residents of the State under 42 CFR 435.403.

R414-1-21.  Out-of-state Services.
Medicaid services shall be made available to eligible

residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22.  Retroactive Coverage.
Individuals are entitled to Medicaid services under the plan

during the 90 days preceding the month of application if they
were, or would have been, eligible at that time.

R414-1-23.  Freedom of Choice of Provider.
Unless an exception under 42 CFR 431.55 applies, any

individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24.  Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain
program manuals and other policy issuances that affect
recipients, providers, and the public.  These offices also
maintain the Medicaid agency's rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services.  These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25.  Billing Codes.
In submitting claims to the Department, every provider

shall use billing codes compliant with Health Insurance
Portability and Accountability Act of 1996 (HIPAA)
requirements as found in 45 CFR Part 162.

R414-1-26.  General Rule Format.
The following format is used generally throughout the rules

of the Division.  Section headings as indicated and the following
general definitions are for guidance only.  The section headings
are not part of the rule content itself.  In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(2)  Definitions.  Definitions that have special meaning to
the particular rule.

(3)  Client Eligibility.  Categories of Medicaid clients
eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client's
obtaining coverage such as age limitations or otherwise.

(4)  Program Access Requirements.  Conditions precedent
external to the client's obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5)  Service Coverage.  Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6)  Prior Authorization.  As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule.  However, prior
authorization must not be used as a substitute for regulatory
practice that should be in rule.

(7)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(5).

R414-1-27.  Determination of Death.
(1)  In accordance with the provisions of Section 26-34-2,

the fiduciary responsibility for medically necessary care on
behalf of the client ceases upon the determination of death.

(2)  Reimbursement for the determination of death by
acceptable medical standards must be in accordance with
Medicaid coverage and billing policies that are in place on the
date the physician renders services.

R414-1-28.  Cost Sharing.
(1)  An enrollee is responsible to pay the:
(a)  hospital a $220 coinsurance per year;
(b)  hospital a $6 copayment for each non-emergency use

of hospital emergency services;
(c)  provider a $3 copayment for outpatient office visits for

physician and physician-related mental health services except
that no copayment is due for preventive services,
immunizations, health education, family planning, and related
pharmacy costs; and

(d)  pharmacy a $3 copayment per prescription up to a
maximum of $15 per month;

(2)  The out-of-pocket maximum payment for copayments
for physician and outpatient services is $100 per year.

(3)  The provider shall collect the copayment amount from
the Medicaid client.  Medicaid shall deduct that amount from
the reimbursement it pays to the provider.

(4)  Medicaid clients in the following categories are exempt
from copayment and coinsurance requirements;

(a)  children;
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(b)  pregnant women;
(c)  institutionalized individuals;
(d)  American Indians; and
(e)  individuals whose total gross income, before exclusions

and deductions, is below the temporary assistance to needy
families (TANF) standard payment allowance.  These
individuals must indicate their income status to their eligibility
caseworker on a monthly basis to maintain their exemption from
the copayment requirements.

R414-1-29.  Provider-Preventable Conditions.
The following applies to inpatient hospital services

provided to Medicaid recipients and dual eligible beneficiaries:
(1)  In accordance with 76 FR 32837, which is

incorporated by reference, Medicaid will not reimburse
providers or contractors for provider-preventable conditions as
defined in this CMS rule. Providers and contractors are
prohibited from submitting claims for payment of these
conditions except as permitted in 76 FR 32837 when the
provider-preventable condition existed prior to the initiation of
treatment by the provider.

(2)  Medicaid providers who treat Medicaid eligible
patients must report all provider- preventable conditions
whether or not reimbursement for the services is sought.
Medicaid providers must complete the Provider-Preventable
C o n d i t i o n s  R e p o r t  a s  f o u n d  a t
http://health.utah.gov/medicaid/index.html.  Completed reports
must be mailed to one of the following addresses within 30
calendar days of the event, as appropriate:

(a)  Via U.S. Post Office:  Utah Department of Health;
DHCF, BCRP; Attn: Provider-Preventable Conditions
Reporting; PO Box 143102; Salt Lake City, UT 84114-3102; or

(b)  Via UPS or FedEx:  Utah Department of Health;
DHCF, BCRP; Attn: Provider-Preventable Conditions
Reporting; 288 North 1460 West; Salt Lake City, UT 84116-
3231.

KEY:  Medicaid
April 27, 2012 26-1-5
Notice of Continuation March 2, 2012 26-18-3

26-34-2
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1A.  Medicaid Policy for Experimental, Investigational
or Unproven Medical Practices.
R414-1A-1.  Introduction and Authority.

(1)  This rule establishes Medicaid payment policy for
experimental, investigational or unproven medical practices.

(2)  This rule is authorized by Sections 26-1-5, 26-1-15,
and 26-18-6, and by Subsections 26-18-3(2) and 26-18-5(4).

R414-1A-2.  Definitions.
(1)  The definitions in R414-1 apply to this rule.
(2)  In addition:
(a)  "Experimental, investigational or unproven medical

practice" means any procedure, medication product, or service
that is:

(i)  not proven to be medically efficacious for a given
procedure; or

(ii)  performed for or in support of purposes of research,
experimentation, or testing of new processes or products; or

(iii)  both;
(b)  "Medically efficacious" means a medical practice that:
(i)  has been determined effective and is widely utilized as

a standard medical practice for specific conditions; and
(ii)  has been approved as a covered Medicaid service by

division staff and physician consultants on the basis of medical
necessity, as defined in R414-1-2(17);

(c)  "Supporting services" means supplies or laboratory, X-
ray, physician, pharmacy, therapy, or transportation services.

R414-1A-3.  Medicaid Policy.
(1)  Experimental, investigational or unproven medical

practices are not covered Medicaid services.
(2)  Procedures or services proven to be medically

efficacious for specific medical conditions may be provided as
covered Medicaid services only for the conditions specified.
Procedures or services are not covered Medicaid services for
any other conditions or for investigational or experimental trials.

(3)  Inpatient or outpatient hospitalization for the purpose
of receiving services or procedures that are experimental,
investigational or medically unproven, or in support of such
services or procedures, is not a covered Medicaid service.  If
services or procedures are provided during hospitalization for an
otherwise medically necessary and appropriate service,
experimental, investigational or unproven medical procedures
are excluded from reimbursement.

KEY:  Medicaid
May 25, 2004 26-1-5
Notice of Continuation April 30, 2012 26-18-3(2)
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-60.  Medicaid Policy for Pharmacy Program.
R414-60-1.  Introduction and Authority.

(1)  The Utah Medicaid Pharmacy program reimburses for,
covered, prescribed outpatient drugs dispensed to eligible
medicaid clients.

(2)  This rule is authorized by 42 CFR 447.331, 42 CFR
447.15 and .50, the Utah Pharmacy Practice Act 58-17a-605,
Utah health Code 26-18-105, and House Bill 268.

R414-60-2.  Client Eligibility Requirements.
(1)  Prescribed drugs are covered for Medicaid eligible,

categorically and medically needy individuals.
(2)  Effective January 1, 2006, outpatient drugs covered

under Medicare Prescription Drug Benefit-Part D for full-
benefit dual eligible beneficiaries who are defined as individuals
who have Medicare and Medicaid benefits, will not be covered
under Medicaid in accordance with SSA 1935(a).

(3)  Drugs excluded under Medicare-Part D are not covered
by Medicaid for dual eligible recipients.  Certain limited drugs
provided, in accordance with SSA, Section 1927(d)(2), to all
Medicaid recipients, and not covered under the Medicare
Prescription Drug Benefit-Part D, are payable by Medicaid.
These drugs are limited as described in the Pharmacy Provider
Manual and include some, but not all (a) agents when used for
cough and cold, (b) over-the-counter drugs, and all ( c)
barbiturates, (d) benzodiazepines.

R414-60-3.  Program Access Requirements.
Pharmacy services must be prescribed by a Utah licensed

health care provider lawfully permitted to issue the prescription.
The pharmacy filling the prescription must be enrolled as a Utah
Medicaid provider.  The clients receiving the pharmacy services
may be living at home, a Long Term Care (LTC) facility, an
Extended Care or Skilled facility or a community based group
home.

R414-60-4.  Program Coverage.
(1)  All drugs are covered from manufacturers who have

signed rebate agreements with Health Care Financing beginning
with the SSA Title XIX and the Obra Law of 1990.

(2)  The optional drugs allowed in SSA 1927 (d)(2) are
covered as follows, some, but not all (a) agents when used for
cough and cold, (b) over-the-counter drugs, and all ( c)
barbiturates, (d) benzodiazepines.

(3)  In accordance with Utah Law 58-17b-606 (4), when a
multisource A-rated legend drug is available in the generic form,
reimbursement for the generic form of the drug will be made
unless the treating physician demonstrates a medical necessity
for dispensing the nongeneric, brand-name legend drug.

R414-60-5.  Limitations.
(1)  Cumulative amounts for 30 day periods may apply to

some drug categories.
(2)  Limitations may be placed upon drugs the same as

imposed by manufacturers and the Food and Drug
Administration (FDA).

(3)  Duplication of drugs within therapeutic categories is
limited.

(4)  Step therapy, requiring documentation of therapeutic
failure with one drug before reimbursement for another drug in
the same category may be used.

(5)  Pharmacy reimbursement for some drugs is regulated
by prior approval as described in the provider manual.

(6)  Some drugs may be supplied through contracted
specialty pharmacies.

(7)  Medicaid may use the criteria developed by academics
and professionally recognized experts to determine product

utilization in order to achieve reasonable outcomes for client
improvement, elimination of pain, and/or recovery.

(8)  Drug Efficacy Study Implementation Project Drugs
(DESI Drugs) as determined by the FDA to be less-than-
effective are not a benefit.

(9)  Other drugs and/or categories of drugs as determined
by the Utah State Division of Health Care Financing and listed
in the Pharmacy Provider Manual are not a benefit.

(10)  The Drug Utilization Review Board (DUR)
recommends appropriate drug use for covered drugs.  The DUR
reviews and approves Medicaid drug use criteria and policy.
The board makes determinations on specific cases and requests
for therapeutic drug use.

(11)  Clients whose prescriptions exceed seven
prescriptions per month are subject to a clinical review by the
Division.

(12)  Drugs provided to clients during inpatient hospital
stays are not a benefit and are included in the DRG payment.

R414-60-6.  Copayment Policy.
Each Medicaid client is responsible to pay a copayment

amount that complies with the requirements of the Utah
Medicaid State Plan and Rule R414-1.

R414-60-7.  Reimbursement.
Pharmaceuticals are reimbursed using the fee schedule as

established in the Utah Medicaid State Plan and incorporated by
reference in R414-1-5(2).

KEY:  Medicaid
May 1, 2010 26-18-3
Notice of Continuation April 30, 2012 26-1-5
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-307.  Eligibility for Home and Community-Based
Services Waivers.
R414-307-1.  Introduction and Authority.

Section 26-18-3 authorizes this rule.  It establishes general
eligibility requirements for home and community based service
waivers.  It also specifies eligibility criteria that applies to the
New Choices Home and the Community-Based Services
Waiver.

R414-307-2.  Definitions.
The definitions found in R414-301 apply to this rule.

R414-307-3.  General Requirements for Home and
Community-Based Services Waivers.

(1)  To qualify under a home and community based
services waiver, an individual must meet:

(a)  the medical eligibility criteria defined in the waiver
implementation plan adopted in R414-61 applicable to the
specific waiver under which the individual is seeking services,
as verified by the referring agency case manager;

(b)  the eligibility criteria for one of the Medicaid coverage
groups selected for coverage in the specific waiver
implementation plan under which the individual is seeking
services; and

(c)  the non-financial Medicaid criteria defined in R414-
302.

(2)  An individual must apply for and provide required
verifications pursuant to R414-308 relating to the application
and verification process.

R414-307-4.  Special Income Group.
The following requirements apply to individuals who

qualify for a Medicaid home and community-based services
waiver under the special income group defined in 42 CFR
435.217 because they do not meet community Medicaid rules
but would be eligible for Medicaid if they were living in a
medical institution:

(1)  If the individual's spouse meets the definition of a
community spouse, the Department applies the income and
resource provisions defined in Section 1924 of the Social
Security Act and R414-305-3.

(2)  If the individual does not have a spouse, or the
individual's spouse does not meet the definition of a community
spouse, the Department counts only the individual's resources to
determine eligibility.  If both members of a married couple who
live together apply for waiver services and meet the criteria for
the special income group, the Department counts one-half of
jointly-held assets as available to each spouse.  Each spouse
must pass the medically needy resource test for one person.

(3)  The Department counts only income determined under
the most closely associated cash assistance program to decide if
the individual passes the income eligibility test for the special
income group.  The Department does not count income of the
individual's spouse except for actual contributions from the
spouse.

(4)  If the individual is a minor child, the Department does
not count income and resources of the child's parents to decide
if the child passes the income and resource tests for the special
income group.  The Department counts actual contributions
from a parent, including court-ordered support payments as
income of the child.

(5)  The individual's income cannot exceed three times the
payment that would be made to an individual with no income
under Section 1611(b)(1) of the Social Security Act.

(6)  The Department applies the transfer of asset provisions
of Section 1917 of the Social Security Act, as amended by Pub.
L. 109-171.

(7)  The individual's cost-of-care contribution is the income
amount remaining after post-eligibility deductions for the
applicable waiver.  The individual must pay the cost-of-care
contribution to the department for Medicaid waiver eligibility.

(8)  The Department deducts medical expenses incurred by
the individual in accordance with R414-304-9.

(9)  The Department determines special income group
eligibility for an individual starting the month that waiver
services begin.  The Department determines eligibility for prior
months using the community Medicaid or institutional Medicaid
rules applicable to the individual's situation.

R414-307-5.  Medically Needy Waiver Group.
The following requirements apply to individuals who meet

the eligibility criteria for a medically needy coverage group
defined in 42 CFR 435.301 that the Department has selected for
coverage under the implementation plan for the specific waiver:

(1)  If an individual's spouse meets the definition of a
community spouse, the Department applies the income and
resource provisions defined in Section 1924 of the Social
Security Act and R414-305-3.

(2)  If the individual does not have a spouse or the
individual's spouse does not meet the definition of a community
spouse, the Department counts only the individual's resources
to determine eligibility.  When both members of a married
couple who live together apply for waiver services and meet the
criteria for the medically needy waiver group, the Department
counts one-half of jointly-held assets available to each spouse.
Each spouse must pass the medically needy resource test for one
person.

(3)  The Department counts only income determined under
the most closely associated cash assistance program to decide if
the individual passes the income eligibility test for the special
income group.  The Department does not count income of the
individual's spouse except for actual contributions from the
spouse.

(4)  If the individual is a minor child, the Department does
not count income and resources of the child's parents to decide
if the child passes the income and resource tests for the
medically needy waiver group.  The Department counts actual
contributions from a parent, including court-ordered support
payments as income of the child.

(5)  The individual's income must exceed three times the
payment that would be made to an individual with no income
under Section 1611(b)(1) of the Social Security Act.

(6)  The Department applies the income deductions
allowed by the non-institutional Medicaid category under which
the individual qualifies.  The Department compares countable
income to the applicable medically needy income limit for a
one-person household to determine the individual's spenddown.
The individual must pay the spenddown to the Department for
Medicaid waiver eligibility.

(7)  The Department deducts medical expenses incurred by
the individual in accordance with R414-304-9.

(8)  The Department determines medically needy group
eligibility for an individual starting the month that waiver
services begin.  The Department determines eligibility for prior
months using the community Medicaid or institutional Medicaid
rules applicable to the individual's situation.

R414-307-6.  New Choices Waiver Eligibility Criteria.
The following eligibility requirements apply to the New

Choices Waiver:
(1)  An individual must be age 65 or older, or age 21

through age 64 and disabled as defined in Section 1614(a)(3) of
the Social Security Act.  For the purpose of this waiver, an
individual is 21 years of age beginning the first month after the
month of the individual's 21st birthday.

(2)  Under post-eligibility income rules defined in Section
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1924 of the Social Security Act for individuals with a
community spouse, and in 42 CFR 435.726 for individuals
without a community spouse, the Department deducts the
following amounts from the income of an individual who meets
the eligibility criteria for the special income group:

(a)  A personal needs allowance equal to 100% of the
federal poverty guideline for a household of one.

(b)  For individuals with earned income, up to $125 of
gross-earned income.

(c)  Actual monthly shelter costs not to exceed $300.  This
deduction includes mortgage, insurance, property taxes, rent,
and other shelter expenses.

(d)  A deduction for monthly utility costs equal to the
standard utility allowance Utah uses under Section 5(e) of the
Food Stamp Act of 1977.  If the waiver client shares utility
expenses with others, the allowance is prorated accordingly.

(e)  An allowance for a community spouse and dependent
family members living with the community spouse, in
accordance with the provisions of Section 1924 of the Social
Security Act.

(f)  In the case of an individual who does not have a
community spouse or whose spouse is also eligible for waiver
services, an allowance for dependent family members is equal
to one-third of the difference between the minimum monthly
spousal needs allowance and the family member's monthly
income.  If more than one individual contributes income to the
dependent family member, the combined income deductions
cannot exceed one-third of the difference.

(g)  Medical and remedial care expenses incurred by the
individual in accordance with R414-304-9.

R414-307-7.  Other Provisions.
The following provisions apply to all applicants and

recipients of home and community based-services waivers:
(1)  Applicants and recipients of home and community-

based services waivers receive the same rights and have the
same responsibilities as all other medical assistance applicants
and recipients.

(2)  For individuals claiming a disability, the disability
provisions of R414-303 apply.

(3)  Except where otherwise stated in this rule, the income
provisions of R414-304 apply to waiver applicants and
recipients.

(4)  Except where otherwise stated in this rule, the resource
provisions of R414-305 apply to waiver applicants and
recipients.

(5)  The benefit provisions of R414-306 apply to waiver
applicants and recipients.

(6)  The provisions found in R414-308 that apply to
eligibility determinations, redeterminations, change reporting,
and improper medical assistance also apply to waiver applicants
and recipients.

(7)  The Department limits the number of individuals
covered by a home and community based-services waiver as
provided in the adopted waiver implementation plan.

(8)  The Department does not pay for waiver services when
an individual has home equity that exceeds the limit set forth by
Pub. L. 109-171.

(a)  The state sets that limit at the minimum level allowed
under Pub. L. 109-171.

(b)  An individual who has excess home equity and meets
eligibility criteria under a community Medicaid eligibility group
is not disqualified from receiving Medicaid for services other
than home and community-based waiver services.

(c)  An individual who has excess home equity and does
not qualify for a community Medicaid eligibility group, is
ineligible for Medicaid under both the special income group and
the medically needy waiver group.  This is in accordance with
institutional deeming rules found in Section 1924 of the Social

Security Act.

KEY:  eligibility, waivers, special income group
May 15, 2007 26-1-5
Notice of Continuation April 17, 2012 26-18-3
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R426.  Health, Family Health and Preparedness, Emergency
Medical Services.
R426-5.  Statewide Trauma System Standards.
R426-5-1.  Authority and Purpose.

(1)  Authority - This rule is established under Title 26,
Chapter 8a, Part 2A, Statewide Trauma System, which
authorizes the Department to:

(a)  establish and actively supervise a statewide trauma
system;

(b)  establish, by rule, trauma center designation
requirements and model state guidelines for triage, treatment,
transport and transfer of trauma patients to the most appropriate
health care facility; and

(c)  designate trauma care facilities consistent with the the
trauma center designation requirements and verification process.

(2)  This rule provides standards for the categorization of
all hospitals and the voluntary designation of Trauma Centers to
assist physicians in selecting the most appropriate physician and
facility based upon the nature of the patient's critical care
problem and the capabilities of the facility.

(3)  It is intended that the categorization process be
dynamic and updated periodically to reflect changes in national
standards, medical facility capabilities, and treatment processes.
Also, as suggested by the Utah Medical Association, the
standards are in no way to be construed as mandating the
transfer of any patient contrary to the wishes of his attending
physician, rather the standards serve as an expression of the type
of facilities and care available in the respective hospitals for the
use of physicians requesting transfer of patients requiring skills
and facilities not available in their own hospitals.

R426-5-2.  Trauma System Advisory Committee.
(1)  The trauma system advisory committee, created

pursuant to 26-8a-251, shall:
(a)  be a broad and balanced representation of healthcare

providers and health care delivery systems; and
(b)  conduct meetings in accordance with committee

procedures established by the Department and applicable
statutes.

(2)  The Department shall appoint committee members to
serve terms from one to four years.

(3)  The Department may re-appoint committee members
for one additional term in the position initially appointed by the
Department.

(4)  Causes for removal of a committee member include the
following:

(a)  more than two unexcused absences from meetings
within 12 calendar months;

(b)  more than three excused absences from meetings
within 12 calendar months;

(c)  conviction of a felony; or
(d)  change in organizational affiliation or employment

which may affect the appropriate representation of a position on
the committee for which the member was appointed.

R426-5-3.  Trauma Center Categorization Guidelines.
The Department adopts as criteria for Level I, Level II,

Level III, and Pediatric trauma center designation, compliance
with national standards published in the American College of
Surgeons document: Resources for Optimal Care of the Injured
Patient 2006.  The Department adopts as criteria for Level IV
and Level V trauma center designation the American College of
Surgeons document: Resources for Optimal Care of the Injured
Patient 1999, except that a Level V trauma center need not have
a general surgeon on the medical staff and may be staffed by
nurse practitioners or certified physician assistants.

R426-5-4.  Trauma Review.
(1)  The Department shall evaluate trauma centers and

applicants to verify compliance with standards set in R426-5-2.
In conducting each evaluation, the Department shall consult
with experts from the following disciplines:

(a)  trauma surgery;
(b)  emergency medicine;
(c)  emergency or critical care nursing; and
(d)  hospital administration.
(2)  A consultant shall not assist the Department in

evaluating a facility in which the consultant is employed,
practices, or has any financial interest.

R426-5-5.  Trauma Center Categorization Process.
The Department shall:
(1)  Develop a survey document based upon the Trauma

Center Criteria described in R426-5.
(2)  Periodically survey all Utah hospitals which provide

emergency trauma care to determine the maximum level of
trauma care which each is capable of providing.

(3)  Disseminate survey results to all Utah hospitals, and as
appropriate, to state EMS agencies.

R426-5-6.  Trauma Center Designation Process.
(1)  Hospitals seeking voluntary designation and all

designated Trauma Centers desiring to remain designated, shall
apply for designation by submitting the following information
to the Department at least 30 days prior to the date of the
scheduled site visit:

(a)  A completed and signed application and appropriate
fees for trauma center verification;

(b)  A letter from the hospital administrator of continued
commitment to comply with current trauma center designation
standards as applicable to the applicant's designation level;

(c)  The data specified under R426-5-8 are current;
(d)  Level I and Level II Trauma Centers must submit a

copy of the Pre-review Questionnaire (PRQ) from the American
College of Surgeons in lieu of the application in 1a above.

(e)  Level III Level IV and Level V trauma centers must
submit a complete Department approved application.

(2)  Hospitals desiring to be designated as Level I and
Level II Trauma Centers must be verified by the American
College of Surgeons (ACS) within three (3) months of the
expiration date of previous designation and must submit a copy
of the full ACS report detailing the results of the ACS site visit.
A Department representative must be present during the entire
ACS verification visit.  Hospitals desiring to be Level III, Level
IV or Level v Trauma Centers must be designated by hosting a
formal site visit by the Department.

(3)  The Department and its consultants may conduct
observation, review and monitoring activities with any
designated trauma center to verify compliance with designation
requirements.

(4)  Trauma centers shall be designated for a period of
three years unless he designation is rescinded by the Department
for non-compliance to standards set forth in R426-5-6 or
adjusted to coincide with the American College of Surgeons
verification timetable.

(5)  The Department shall disseminate a list of designated
trauma centers to all Utah hospitals, and state EMS agencies,
and as appropriate, to hospitals in nearby states which refer
patients to Utah hospitals.

R426-5-7.  Data Requirements for an Inclusive Trauma
System.

(1)  All hospitals shall collect, and quarterly submit to the
Department, Trauma Registry information necessary to maintain
an inclusive trauma system.  The Department shall provide
funds to hospitals, excluding designated trauma centers, for the
data collection process.  The inclusion criteria for a trauma
patient are as follows:
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(a)  ICD9 Diagnostic Codes between 800 and 959.9
(trauma); and

(b)  At least one of the following patient conditions:
admitted to the hospital for 24 hours or longer; transferred

in or out of your hospital via EMS transport (including air
ambulance); death resulting from the traumatic injury
(independent of hospital admission or hospital transfer status; all
air ambulance transports (including death in transport and
patients flown in but not admitted to the hospital).

(c)  Exclusion criteria are ICD9 Diagnostic Codes:
930-939.9 (foreign bodies)
905-909.9 (late effects of injury)
910-924.9 (superficial injuries, including blisters,

contusions, abrasions, and insect bites)
The information shall be in a standardized electronic

format specified by the Department which includes:
(i)  Demographics:
Database Record Number
Institution ID number
Medical Record Number
Social Security Number
Patient Home Zip Code
Sex
Date of Birth
Age Number and Units
Patient's Home Country
Patient's Home State
Patient's Home County
Patient's Home City
Alternate Home Residence
Race
Ethnicity
(ii)  Injury:
Date of Injury
Time of Injury
Blunt, Penetrating, or Burn Injury
Cause of Injury Description
Cause of Injury Code
Work Related Injury (y/n)
Patient's Occupational Industry
Patient's Occupation
Primary E-Code
Location E-Code
Additional E-Code
Incident Location Zip Code
Incident State
Incident County
Incident City
Protective Devices
Child Specific Restraint
Airbag Deployment
(iii)  Prehospital:
Name of EMS Service
Transport Origin Scene or Referring Facility
Trip Form Obtained (y/n)
EMS Dispatch Date
EMS Dispatch Time
EMS Unit Arrival on Scene Date
EMS Unit Arrival on Scene Time
EMS Unit Scene Departure Date
EMS Unit Scene Departure Time
Transport Mode
Other Transport Mode
Initial Field Systolic Blood Pressure
Initial Field Pulse Rate
Initial Field Respiratory Rate
Initial Field Oxygen Saturation
Initial Field GCS-Eye
Initial Field GCS-Verbal

Initial Field GCS-Motor
Initial Field GCS-Total
Inter-Facility Transfer
(iv)  Referring Hospital:
Transfer from Another Hospital (y/n)
Name or Code
Arrival Date
Arrival Time
Discharge Date
Discharge time
Transfer Mode
Admitted or ER
Procedures
Pulse
Capillary Refill
Respiratory Rate
Respiratory Effort
Blood Pressure
Eye Movement
Verbal Response
Motor Response
Glascow Coma Score Total
Revised Trauma Score Total
(v)  Emergency Department Information:
Mode of Transport
Arrival Date
Arrival Time
Discharge Time
Discharge Date
Initial ED/Hospital Pulse Rate
Initial ED/Hospital Temperature
Initial ED/Hospital Respiratory Rate
Initial ED/Hospital Respiratory Assistance
Initial ED/Hospital Oxygen Saturation
Initial ED/Hospital Systolic Blood Pressure
Initial ED/Hospital GCS-Eye
Initial ED/Hospital GCS-Verbal
Initial ED/Hospital GCS-Motor
Initial ED/Hospital GCS-Total
Initial ED/Hospital GCS Assessment Qualifiers
Revised Trauma Score Total
Alcohol Use Indicator
Drug Use Indicator
ED Discharge Disposition
ED Death
ED Discharge Date
ED Discharge Time
(vi)  Emergency Department Treatment:
Procedures Done (pick list)
Paralytics used prior to GCS (y/n)
(vii)  Admission Information:
Admit from ER or Direct Admit
Admitted from what Source
Time of Hospital Admission
Date of Hospital Admission
Hospital Procedures
Hospital Procedure Start Date
Hospital Procedure Start Time
(viii)  Hospital Diagnosis:
ICD9 Diagnosis Codes
Injury Diagnoses
Co-Morbid Conditions
AIS Score for Diagnosis (calculated)
Injury Severity Score
(ix)  Quality Assurance Indicators:
Hospital Complications
(x)  Outcome:
Discharge Time
Discharge Date
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Total Days Length of Stay
Total ICU Length of Stay
Total Ventilator Days
Disposition from Hospital
Destination Facility
(xi)Charges:
Payment Sources

R426-5-8.  Trauma Triage and Transfer Guidelines.
The Department adopts by reference the 2009 Resources

and Guidelines for the Triage and Transfer of Trauma Patients
published by the Utah Department of Health as model guidelines
for triage, transfer, and transport of trauma patients.  The
guidelines do not mandate the transfer of any patient contrary to
the judgment of the attending physician.  They are a resource for
pre-hospital and hospital providers to assist in the triage,
transfer and transport of trauma patients to designated trauma
centers or acute care hospitals which are appropriate to
adequately receive trauma patients.

R426-5-9.  Noncompliance to Standards.
(1)  The Department may warn, reduce, deny, suspend,

revoke, or place on probation a facility designation, if the
Department finds evidence that the facility has not been or will
not be operated in compliance to standards adopted under R426-
5.

(2)  A hospital, clinic, health care provider, or health care
delivery system may not profess or advertise to be designated as
a trauma center if the Department has not designated it as such
pursuant to this rule.

R426-5-10.  Statutory Penalties.
A person who violates this rule is subject to the provisions

of Title 26, Chapter 23.

KEY:  emergency medical services, trauma, reporting,
trauma center designation
November 16, 2011 26-8a-252
Notice of Continuation April 26, 2012
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R428.  Health, Center for Health Data, Health Care
Statistics.
R428-2.  Health Data Authority Standards for Health Data.
R428-2-1.  Legal Authority.

This rule is promulgated under authority granted by Title
26, Chapter 33a.

R428-2-2.  Purpose.
This rule establishes the reporting standards which apply

to data suppliers, and the classification, control, use, and release
of data received by the committee pursuant to Title 26, Chapter
33a.

R428-2-3.  Definitions.
The following definitions apply to all of R428.
A.  "Office" means the Office of Health Care Statistics

within the Utah Department of Health, which serves as staff to
the Utah Health Data Committee.

B.  "Committee" means the Utah Health Data Committee
created by Section 26-1-7.

C.  "Data element" means the specific information collected
and recorded for the purpose of health care and health service
delivery. Data elements include information to identify the
individual, health care provider, data supplier, service provided,
charge for service, payer source, medical diagnosis, and medical
treatment.

D.  "Data release, disclosure, or disclose" means the
disclosure or the communication of health care data to any
individual or organization outside the committee, its staff, and
contracting agencies.

E.  "Data supplier" means a health care facility, health care
provider, self-funded employer, third-party payer, health
maintenance organization, or government department required
to provide health data under rules adopted by the committee.

F.  "Health Data Plan" means the plan developed and
adopted by the Health Data Committee under Chapter 33a, Title
26, Section 104.

G.  "Health care provider" means any person, partnership,
association, corporation, or other facility or institution that
renders or causes to be rendered health care or professional
services as a physician, registered nurse, licensed practical
nurse, nurse-midwife, dentist, dental hygienist, optometrist,
clinical laboratory technologist, pharmacist, physical therapist,
podiatrist, psychologist, chiropractic physician, naturopathic
physician, osteopathic physician, osteopathic physician and
surgeon, audiologist, speech pathologist, certified social worker,
social service worker, social service aide, marriage and family
counselor, or practitioner of obstetrics, and others rendering
similar care and services relating to or arising out of the health
needs of persons or groups of persons, and officers, employees,
or agents of any of the above acting in the course and scope of
their employment.

I.  "Health data" means information relating to the health
status of individuals, health services delivered, the availability
of health manpower and facilities, and the use and costs of
resources and services to the consumer.

H.  "Identifiable health data" means any item, collection, or
grouping of health data that makes the individual supplying or
described in the health data identifiable.

J.  "Individual" means a natural person.
K.  "Order" means a committee action that determines the

legal rights, duties, privileges, immunities, or other interests of
one or more specific persons, but not a class of persons.

L.  "Report" means a compilation, study or data release
developed from resource documents to display information in a
simplified manner and designed to meet the needs of specific
audiences or nontechnical users.

M.  "Resource document" means contemplated tabulation
formats defined in the Health Data Plan to display information,

documents, or records containing measures relating to health
care.  These documents are classified as standard, special, and
electronic.

R428-2-4.  Technical Assistance.
The Office may provide technical consultation to a data

supplier upon request and resource availability. The
consultation shall be to enable a data supplier to submit health
data according to R428.

R428-2-5.  Data Classification and Access Requirements.
A.  The Utah Health Data Authority Act, Section 108,

specifically classifies all data, information, reports, statements,
memoranda, or other data received by the committee as "strictly
confidential."  This strict classification means the committee's
data are not public, and as such are exempt from the
Classification and Release Requirements specified in the
Government Records Access And Management Act, Chapter 2,
Title 63, Utah Code Annotated.  The committee shall establish
guidelines for the protection, use and release of the data.

B.  Persons having access to data under control of the
committee shall not:

1.  take any action that might provide information to any
unauthorized individual or agency;

2.  scan, copy, remove, or review any information to which
specific authorization has not been granted;

3.  discuss information with unauthorized persons which
could lead to identification of individuals;

4.  give access to any information by sharing passwords or
file access codes.

C.  Any person having access to data under control of the
committee shall:

1.  maintain the data in a safe manner which restricts
unauthorized access;

2.  limit use of the data to the purposes for which access is
authorized;

3.  report immediately any unauthorized access.
D.  A failure to report known violations by others of

responsibilities specified in 3 and 4 above is subject to the same
punishment as a personal violation.

E.  The Office shall deny a person access to the facilities,
services and data as a consequence of any violation of the
responsibilities specified in R428-2-5(C) and R428-2-5(D)
above.

F.  The committee may, pursuant to Chapter 33a, Title 26,
Section 110, subject the person to legal prosecution for any
unauthorized use, disclosure, or publication of its data.

R428-2-6.  Security.
The Office shall implement procedures protecting data

confidentiality.  These procedures shall secure the committee's
health data against unauthorized access.

R428-2-7.  Editing and Validation.
A.  The data supplier shall review each health data record

prior to submission.  The review shall consist of checks for
accuracy, consistency, completeness, and conformity.

B.  The Office may subject health data to edit checks.  The
Office may require the data supplier to correct health data
failing an edit check.  The data supplier may perform data
validation before public disclosure.

1.  The Office may, by first class U.S. mail or email, return
to the submitting data supplier all health data failing an edit
check. The submitting data supplier shall correct all returned
health data and resubmit all corrected health data to the Office
within 35 calendar days of the date the Office mails the records.

2.  Data validation gives the data supplier the right to
review, comment, and provide support for corrections of any
information relating to its activities prior to public release. The
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data supplier shall return the validation document to the Office
with comments and support for corrections within 35 calendar
days of the date the Office mails the validation document.  If the
data supplier fails to return the information within the 35 day
period, the committee may conclude that the information is
correct and suitable for release.

3.  The committee may note in its resource documents,
reports, and publications that accurate appraisal of a certain
category or entity cannot be presented because of a failure to
comply with the committee's request for data, edit corrections,
or data validation.

R428-2-8.  Error Rates.
The committee may establish and order reporting quality

standards based on non-reporting or edit failure rates.

R428-2-9.  Data Disclosure.
A.  The committee may release information, compilations,

reports, statements, memoranda, or other data received or
derived from its health data as specified in Chapter 33a, Title
26, Sections 107, 108, and 109.  The Office may disclose the
submitted data as resource documents or reports in either
standard, special, or electronic format.  The Office may prepare
data for disclosure annually as standard or special resource
documents specified in the health data plan.  If the disclosure
identifies a health care provider, the Office must adhere to the
procedures specified in R428-2-9(B).

B.  Prior to any release of a compilation, report, or resource
document in which a health care provider is identified, the
Office shall notify the data supplier and the health care provider
by first class mail or email using the last known address.  The
data supplier and health care provider have the right to:

1.  review the information to be disclosed and verify the
accuracy of the information contained therein;

2.  submit to the Office evidence of errors in the disclosure
document;

3.  develop written comments or alternate interpretations to
the information reported for inclusion with the disclosure;

4.  return the disclosure notice, evidence of errors, and
comments within 35 calendar days of the date the Office mails
the notice.  The committee may interpret the failure to return the
notice of disclosure within the designated time period as
agreement that the reports are acceptable for release in any
format outlined in the Health Data Plan.

5.  the Office shall correct data it finds to be in error and
provide data suppliers and health care providers notification of
the corrections subject to the rights specified in R428-2-9(B).

C.  The committee may allow exemptions to the
notification procedures specified in R428-2-9(B):

1.  The Office may release to the data supplier its data
elements used to create compilations, reports, or resource
documents without notification when a data supplier requests
the data it supplied.

2.  The Office may make additional disclosures to other
requesters of compilations, reports, or resource documents
previously reviewed under the procedures specified in R428-2-
9(B).

D.  The Office may, by its initiative, prepare and disclose
special compilations, reports, studies or analyses relating to
health care cost, quality, access, health promotion programs, or
public health. These actions may be to meet legislative intent or
upon request from individuals, government agencies, or private
organizations.

E.  The committee may make data available for disclosure
in computer readable formats.

1.  The public data set provides general health care data.
The Director of the Office may approve written requests for the
public data set without approval of the committee. Written
requests must include the following:

a.  the name, address, and telephone number of the
requester;

b.  a statement of the purpose for which the data will be
used; and

c.  the starting and ending dates for which data are
requested.

2.  The design of the research oriented data set is for bona
fide research of health care cost, quality, access, health
promotion programs, or public health issues.  A research
oriented data set is available by request to the committee.
Requests for a research oriented data set must be accompanied
by a completed request form as established by the committee.
Request forms are included in Technical Manuals that are
available from the Office.  The committee requires
documentation of the requester's:

a.  need for the research oriented data set to conduct bona
fide research;

b.  intent to use the data to study, promote, or improve
accessibility, quality, or cost-effective health care;

c.  integrity and ability to safeguard the data from any
breach of confidentiality;

d.  competency to effectively use the data in the manner
proposed;

e.  affiliation with an institutional review board; and
f.  guarantee that no further disclosure will occur without

prior approval of the Office.

R428-2-10.  Penalties.
Pursuant to Section 26-23-6, any person that violates any

provision of this rule may be assessed an administrative civil
money penalty not to exceed $3,000 upon an administrative
finding of a first violation and up to $5,000 for a subsequent
similar violation within two years.  A person may also be
subject to penalties imposed by a civil or criminal court, which
may not exceed $5,000 or a class B misdemeanor for the first
violation and a class A misdemeanor for any subsequent similar
violation within two years.

KEY:  health, health policy, health planning
April 26, 2012 26-33a-104
Notice of Continuation November 30, 2011
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-1.  General Licensing, Certificate, and Enforcement
Provisions, Child Care Facilities.
R430-1-1.  Authority and Purpose.

This rule is adopted pursuant to Title 26, Chapter 39.  It
defines the general procedures and requirements that a person
must follow to obtain and maintain a license or certificate to
provide child care.

R430-1-2.  Definitions.
(1)  "Department" means the Utah Department of Health.

R430-1-3.  Initial Application and License or Certificate
Issuance or Denial.

(1)  An applicant for a license or certificate shall submit to
the Department a complete application, which shall include all
required documentation listed on the application, on a form
furnished by the Department.

(2)  Each applicant shall comply with all regulations,
ordinances, and codes of the city and county in which the
facility is located.  The applicant shall obtain and submit to the
Department the following clearances as part of the application:

(a)  a certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
with local and state fire codes;

(b)  a satisfactory report by the local health department for
facilities providing food service; and

(c)  a current local business license if required.
(3)  The applicant shall submit background clearance

documents as required in R430-6.
(4)  The applicant shall submit with the completed

application a non-refundable application fee as established in
accordance with Subsection 26-39-301(1)(c).

(5)  The applicant shall submit documentation of
attendance at the Department's new provider orientation.

(6)  The Department shall render a decision on an initial
license or certificate application within 60 days of receipt of a
complete application.

(7)  The applicant must pay fees and reapply for a license
or certificate if the applicant does not complete the application
process, including all necessary submissions and inspections,
within six months of first submitting any portion of an
application.

(8)  The Department may deny an application for a license
or certificate if, within the five years prior to the date of the
application, the applicant:

(a)  held a license or certificate which was:
(i)  closed under an immediate closure as specified in

subsection R430-1-10 ;
(ii)  revoked;
(iii)  closed as a result of a settlement agreement resulting

from a notice of intent to revoke or a notice of revocation; or
(iv)  voluntarily closed after an inspection of the facility

resulted in findings of rule violations that would have resulted
in a notice of intent to revoke or a notice of revocation had the
facility not voluntarily closed.

(b)  has unpaid fees or civil money penalties owed to the
Department.

(9)  Pursuant to R501-12-4(8)(h), a provider may not be
licensed to provide child care in a facility that is also licensed to
provide foster care, proctor care, or another licensed human
service program.

R430-1-4.  License or Certificate Expiration and Renewal.
(1)  Each license or certificate expires at midnight on the

day designated on the license or certificate as the expiration
date, unless previously revoked by the Department, or
voluntarily closed by the licensee or certificate holder.

(2)  At least 30 days prior to the expiration of the current
license or certificate, the licensee or certificate holder shall
submit a completed application, applicable fees and, for
facilities providing food service, a satisfactory report by the
local health department.

(3)  A licensee or certified provider who fails to renew his
or her license by the expiration date may have an additional 30
days to complete the renewal if he or she pays a late fee.

(4)  The Department shall not renew a license or certificate
for a child care facility that discontinues child care services.

R430-1-5.  Change in License or Certificate.
(1)  A licensee whose ownership or controlling interest will

change must submit to the Department, at least 30 days prior to
the proposed change in ownership, an initial license or
certificate application.

(2)  A change in ownership that requires action under
subsection (1) includes any change that:

(a)  transfers the business enterprise to another person or
entity;

(b)  is a merger with another business entity if the directors
or principals in the merged entity differs by 49 percent or more
from the directors or principals of the original licensee; or

(c)  creates a separate corporation, including a wholly
owned subsidiary, if the board of directors of the separate
corporation differs by 49 percent or more from the board of the
original licensee.

(3)  The licensee or certificate holder shall submit to the
Department a completed application to amend or modify an
existing license at least 30 days before any of the following
proposed or anticipated changes:

(a)  an increase or decrease of licensed or certified
capacity, including when remodeling of the facility changes the
amount of usable indoor or outdoor space where care is
provided;

(b)  a change in the name of the facility;
(c)  a change in the regulation category of the facility;
(d)  a change in the center director; or
(e)  a change in the name of the licensee or certificate

holder.
(4)  An increase of capacity may require payment of an

additional fee.  This fee is the difference in the fee for the
existing and proposed capacities.

(5)  The Department may issue an amended license or
certificate when the Department verifies that the applicant and
facility are in compliance with all applicable rules.  The
expiration date of the amended license or certificate remains the
same as the prior license or certificate.

R430-1-6.  License or Certificate Capacity, Transferability,
and Posting.

(1)  The number of children in care at any given time shall
not exceed the capacity identified on the license or certificate.

(2)  A license or certificate is not assignable or transferable.
(3)  The licensee or certificate holder shall post the license

or certificate on the facility premises in a place readily visible
and accessible to the public.

R430-1-7.  Compliance Assurance.
(1)  The Department shall conduct an annual announced

and an annual unannounced inspection of each licensed or
certified facility to:

(a)  determine compliance with rules; and
(b)  verify compliance with variance conditions, if

applicable.
(2)  If allegations of rule violations are reported to the

Department, the Department shall conduct a complaint
investigation as specified in Utah Code, 26-39-501.

(3)  If the Department finds that a rule violation has
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occurred, the Department shall issue a Statement of Findings to
the provider.  The Statement of Findings shall include:

(a)  the specific rule(s) violated;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  the date by which the finding of noncompliance must

be corrected.
(4)  The Department may conduct follow-up inspections as

needed to verify correction of noncompliance.
(5)  Information regarding cited findings and substantiated

complaints shall be available to the public on the Department's
website.

R430-1-8.  Conditional Status.
(1)  The Department may place a license or certificate on

a conditional status for the following causes:
(a)  chronic, ongoing noncompliance with rules; or
(b)  a single serious rule violation which places children's

health or safety in immediate jeopardy;
(2)  The Department shall establish the length of the

conditional status and set the conditions that the licensee or
certificate holder must satisfy to remove the conditional status.

(3)  During the period of the conditional license or
certificate the Department shall conduct increased monitoring of
the facility to ensure compliance with the rules.

R430-1-9.  Revocation.
(1)  The Department may revoke a license or certificate if

the licensee or certificate holder:
(a)  fails to meet the conditions of a license or certificate on

conditional status;
(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  refuses to allow authorized representatives of the

Department access to the facility to ascertain compliance with
rules;

(e)  refuses to submit or make available to the Department
any written documentation required to verify compliance with
rules;

(f)  commits one or more serious rule violations which
result in death or serious harm to a child, or which place
children at risk of death or serious harm; or

(g)  has committed acts that would exclude a person from
being licensed or certified under R430-6.

(2)  Within 10 working days after receipt of notice of
revocation, the licensee or certificate holder must provide the
Department with the names and mailing addresses of parents or
legal guardians of each child cared for at the facility so the
Department can notify the parents and guardians of the notice of
revocation.

R430-1-10.  Immediate Closure.
(1)  The Department may order the immediate closure of a

facility if conditions create a clear and present danger to
children in care and require immediate action to protect their
health or safety.

(2)  Within 10 working days after receipt of an immediate
closure, the licensee or certificate holder must provide the
Department with the names and mailing addresses of parents or
legal guardians of each child cared for at the facility so the
Department can notify the parents and guardians of the notice of
immediate closure.

R430-1-11.  Death or Serious Injury of a Child in Care.
The Department may order a provider to temporarily

suspend child care services and/or prohibit new enrollments if
the Department learns of the death or serious injury of a child in
care, pending a review by the Child Fatality Review Committee

or receipt of a medical report determining the probable cause of
the death or injury.

R430-1-12.  Variances.
(1)  If an applicant, licensee, or certificate holder cannot

comply with a rule but can meet the intent of the rule in another
way, he or she may apply for a variance to that rule.

(2)  An applicant, licensee, or certificate holder requesting
a variance shall submit a completed variance request form to the
Department.

(3)  If needed, the Department may require additional
information before acting on the request.

(4)  The Department shall act upon each request for a
variance within 60 days of the receipt of the completed request
and all additional information required by the Department.

(5)  If the Department approves the request, the licensee or
certificate holder shall keep a copy of the approved variance on
file in the facility and make it publicly available.

(6)  The Department may grant variances for up to 12
months.

(7)  The Department may impose health and safety
requirements as a condition of granting a variance.

(8)  The Department may revoke a variance if:
(a)  the licensee or certificate holder is not meeting the

intent of the varied rule by the documented alternative means;
(b)  the licensee or certificate holder fails to comply with

the conditions of the variance; or
(c)  a change in statute, rule, or case law affects the

justification for the variance.
(9)  The Department shall not issue a variance to the

background screening requirements of Utah Code, 26-39-404
and administrative rule R430-6.

R430-1-13.  Operating Without a License.
(1)  If a person is providing care for more than four

unrelated children without the appropriate license or certificate,
the Department may:

(a)  issue a cease and desist order; or
(b)  allow the person to continue operation if:
(i)  the person was unaware of the need for a license or

certificate;
(ii)  conditions do not create a clear and present danger to

the children in care; and
(iii)  the person agrees to apply for the appropriate license

or certificate within 30 calendar days of notification by the
Department.

(2)  If a person providing care without the appropriate
license or certificate agrees to apply for a license or certificate
as specified above in Subsection (1)(b)(iii) but does not submit
the required application within 30 days, the Department shall
issue a cease and desist order.

R430-1-14.  Penalties.
(1)  A violation of any rule is punishable by administrative

civil money penalty of up to $5,000 per day as provided in Utah
Code Section 26-39-601.

(2)  Assessment of any civil money penalty does not
preclude the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a license or certificate.

(3)  Assessment of any administrative civil money penalty
under this section does not preclude injunctive or other
equitable remedies.

R430-1-15.  Informal Discussions.
Independent of any administrative proceeding, an

applicant, licensee, or certificate holder may request, within 30
days, to discuss a Department decision with Department staff.
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-6.  Background Screening.
R430-6-1.  Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It establishes requirements for background screenings for child
care programs.

R430-6-2.  Definitions.
Terms used in this rule are defined in Title 26, Chapter 39.

In addition:
(1)  "Applicant" means a person who has applied for a new

child care license or residential certificate from the Department,
or a currently licensed or certified child care provider who is
applying for a renewal of their child care license or certificate.

(2)  "Background finding" means a determination by the
Department that an individual:

(a)  has been convicted of, has pleaded no contest to, or is
currently subject to a plea in abeyance or diversion agreement
for a felony or misdemeanor.

(b)  has been adjudicated in juvenile court of committing
an act which if committed by an adult would be a felony or
misdemeanor.

(3)  "Covered individual" means:
(a)  owners;
(b)  directors;
(c)  members of the governing body;
(d)  employees;
(e)  providers of care, including children residing in a home

where child care is provided;
(f)  volunteers, excluding parents of children enrolled in the

program;
(g)  all individuals age 12 and older residing in a residence

where child care is provided; and
(h)  anyone who has unsupervised contact with a child in

care.
(4)  "Department" means the Utah Department of Health.
(5)  "Involved with child care" means to provide child care,

volunteer, own, operate, direct, be employed in, or function as
a member of the governing body of a child care program with a
license or certificate issued by the Department.

(6)  "Supported finding" means an individual is listed on
the Licensing Information System child abuse and neglect
database maintained by the Utah Department of Human
Services.

(7)  "Unsupervised Contact" means contact with children
that provides the person opportunity for personal
communication or touch when not under the direct supervision
of a child care provider or employee who has passed a
background screening.

(8)  "Volunteer" means an individual who receives no form
of direct or indirect compensation for providing care.

R430-6-3.  Submission of Background Screening
Information.

(1)  Each applicant requesting a new or renewal child care
license or residential certificate must submit to the Department
the name and other required identifying information on all
covered individuals.

(a)  Unless an exception is granted under Subsection (4)
below, the applicant shall ensure that the identifying information
submitted for all individuals age 18 and older includes a
fingerprint card and fee.

(b)  The fingerprint card must be prepared either by a local
law enforcement agency or an agency approved by local law
enforcement.

(2)  The applicant shall state in writing, based upon the
applicant's information and belief, whether each covered
individual:

(a)  has been convicted of, has pleaded no contest to, or is
currently subject to a plea in abeyance or diversion agreement
for a felony or misdemeanor.

(b)  has been adjudicated in juvenile court of committing
an act which if committed by an adult would be a felony or
misdemeanor;

(c)  has ever had a supported finding by the Department of
Human Services, or a substantiated finding from a juvenile
court, of abuse or neglect of a child.

(3)  Within five days of a new covered individual
beginning work at a child care facility or moving into a licensed
or certified home, the licensee or certificate holder must submit
to the Department the name and other required identifying
information for that individual.

(a)  Unless an exception is granted under Subsection (4)
below, the licensee or certificate holder shall ensure that the
identifying information submitted for all individuals age 18 and
older includes a fingerprint card and fee.

(b)  The fingerprint card must be prepared either by a local
law enforcement agency or an agency approved by local law
enforcement.

(4)  Fingerprint cards are not required if:
(a)  the covered individual has resided in Utah

continuously for the past five years;
(b)  the covered individual is less than 23 years of age, and

has resided in Utah continuously since the individual's 18th
birthday; or

(c)  the covered individual has previously submitted
fingerprints under this section for a national criminal history
record check and has resided in Utah continuously since that
time.

R430-6-4.  Criminal Background Screening.
(1)  Regardless of any exception under R430-6-4(4), if an

in-state criminal background screening indicates that a covered
individual age 18 or older has a background finding, the
Department may require that individual to submit a fingerprint
card and fee from which the Department may conduct a national
criminal background screening on that individual.

(2)  Except for the offenses listed under Subsection (3), if
a covered individual has a background finding, that individual
may not be involved with child care.  If such a covered
individual resides in a home where child care is provided, the
Department shall revoke an existing license or certificate or
refuse to issue a new license or certificate.

(3)  A background finding for any of the following offenses
does not prohibit a covered individual from being involved with
child care:

(a)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 32A, Alcoholic Beverage Control Act, except for
32A-12-203, Unlawful sale or furnishing to minors;

(b)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 41, Chapter 6a, Traffic Code except for an offense
under section 41-6a-502, Driving under the influence of
alcohol, drugs, or a combination of both or with specified or
unsafe blood alcohol concentration, that is punishable as a Class
A misdemeanor under subsection 41-6a-503(1)(b);

(c)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 58, Chapter 37, Utah Controlled Substances Act;

(d)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 58, Chapter 37a, Utah Drug Paraphernalia Act;

(e)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 58, Chapter 37b, Imitation Controlled Substances
Act;
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(f)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 4, Inchoate Offenses, except for:

(i)  76-4-401, Enticing a Minor;
(g)  any Class A misdemeanor offense as allowed in

Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 6, Offenses Against Property;

(h)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 6a, Pyramid Scheme Act;

(i)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 7, Subsection 103, Adultery, and 104,
Fornication;

(j)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 8, Offenses Against the Administration
of Government;

(k)  any Class A misdemeanor offense as allowed in
Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 9, Offenses Against Public Order and
Decency, except for:

(i)  76-9-301, Cruelty to Animals;
(ii)  76-9-301.1, Dog Fighting;
(iii)  76-9-301.8, Bestiality;
(iv)  76-9-702, Lewdness;
(v)  76-9-702.5, Lewdness Involving Child; and
(vi)  76-9-702.7, Voyeurism; and
(l)  any Class A misdemeanor offense as allowed in

Subsection (4), and any Class B or C misdemeanor offense
under Title 76, Chapter 10, Offenses Against Public Health,
Welfare, Safety and Morals, Utah Criminal Code, except for:

(i)  76-10-509.5, Providing Certain Weapons to a Minor;
(ii)  76-10-509.6, Parent or guardian providing firearm to

violent minor;
(iii)  76-10-509.7, Parent or Guardian Knowing of a

Minor's Possession of a Dangerous Weapon;
(iv)  76-10-1201 to 1229.5, Pornographic Material or

Performance;
(v)  76-10-1301 to 1314, Prostitution; and
(vi)  76-10-2301, Contributing to the Delinquency of a

Minor.
(4)  A covered individual with a Class A misdemeanor

background finding may be involved with child care if either of
the following conditions is met:

(a)  if the Class A misdemeanor background finding is for
any of the excluded misdemeanor offenses in Subsection (3),
and:

(i)  ten or more years have passed since the Class A
misdemeanor offense; and

(ii)  there is no other background finding for the individual
in the past ten years; or

(b)  if the Class A misdemeanor background finding is for
any of the excluded misdemeanor offenses in Subsection (3) and
five or more years have passed, but ten years have not passed
since the Class A misdemeanor offense, and there is no other
background finding since the Class A misdemeanor offense,
then the individual may be involved with child care as an
employee of an existing licensed or certified child care program
for up to six months if:

(i)  the individual provides documentation for an active
petition for expungement of the disqualifying offense within 30
days of the notice of the disqualifying background finding; and

(ii)  the licensee or certificate holder ensures that another
employee who has passed the background screening is always
present in the same room as the individual, and ensures that the
individual has no unsupervised contact with any child in care.

(5)  If the court denies a petition for expungement from an
individual who has petitioned for expungement and continues to

be involved with child care as an employee under Subsection
(4)(b), that individual may no longer be employed in an existing
licensed or certified child care program, even if six months have
not passed since the notice of the disqualifying background
finding.

(6)  The Department may rely on the criminal background
screening as conclusive evidence of the arrest warrant, arrest,
charge, or conviction, and the Department may revoke or deny
a license, certificate, or employment based on that evidence.

(7)  If a covered individual is denied a license, certificate
or employment based upon the criminal background screening
and the covered individual disagrees with the information
provided by the Department of Public Safety, the covered
individual may challenge the information as provided in Utah
Code, Sections 77-18-10 through 77-18-14 and 77-18a-1.

(8)  If the Department takes an action adverse to any
covered individual based upon the criminal background
screening, the Department shall send a written decision to the
licensee or certificate holder and the covered individual
explaining the action and the right of appeal.

(9)  All licensees, certificate holders, and covered
individuals must report to the Department any felony or
misdemeanor arrest, charge, or conviction of a covered
individual within 48 hours of becoming aware of the arrest
warrant, arrest, charge, or conviction.  Failure to notify the
Department within 48 hours may result in disciplinary action,
including revocation of the license or certificate.

R430-6-5.  Covered Individuals with Arrests or Pending
Criminal Charges.

(1)  If a covered individual has an outstanding arrest
warrant for, or has been arrested or charged with a felony or a
misdemeanor that would not be excluded under R430-6-4(3),
the Department may revoke or suspend any license or certificate
of a provider, or deny employment, if necessary to protect the
health and safety of children in care.

(2)  If the Department denies or revokes a license or
certificate or denies employment based upon the arrest warrant,
arrest, or charge, the Department shall send a written decision
to the licensee or certificate holder and the covered individual
notifying them that a hearing with the Department may be
requested.

(3)  The Department may hold the license, certificate, or
employment denial in abeyance until the arrest warrant, arrest,
or felony or misdemeanor charge is resolved.

R430-6-6.  Child Abuse and Neglect Background Screening.
(1)  If the Department finds that a covered individual has

a supported finding on the Department of Human Services
Licensing Information System, that individual may not be
involved with child care.

(a)  If such a covered individual resides in a home where
child care is provided the Department shall revoke the license
or certificate for the child care provided in that home.

(b)  If such a covered individual resides in a home for
which an application for a new license or certificate has been
made, the Department shall refuse to issue a new license or
certificate.

(2)  If the Department denies or revokes a license,
certificate, or employment based upon the Licensing
Information System maintained by the Utah Department of
Human Services, the Department shall send a written decision
to the licensee or certificate holder and the covered individual.

(3)  If the covered individual disagrees with the supported
finding on the Licensing Information System, the individual
cannot appeal the supported finding to the Department of Health
but must direct the appeal to the Department of Human Services
and follow the process established by the Department of Human
Services.
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(4)  All licensees, certificate holders, and covered
individuals must report to the Department any supported finding
on the Department of Human Services Licensing Information
System concerning a covered individual within 48 hours of
becoming aware of the supported finding.  Failure to notify the
Department within 48 hours may result in disciplinary action,
including revocation of the license or certificate.

R430-6-7.  Emergency Providers.
(1)  In an emergency, not anticipated in the licensee or

certificate holder's emergency plan, a licensee or certificate
holder may assign a person who has not had a criminal
background screening to provide emergency care for and have
unsupervised contact with children for no more than 24 hours
per emergency incident.

(a)  Before the licensee or certificate holder may leave the
children in the care of the emergency provider, the licensee or
certificate holder must first obtain a signed, written declaration
from the emergency provider that the emergency provider has
not been convicted of, pleaded no contest to, and is not currently
subject to a plea in abeyance or diversion agreement for a felony
or misdemeanor, and does not have a supported finding from the
Department of Human Services.

(b)  During the term of the emergency, the emergency
provider may be counted as a provider of care for purposes of
maintaining the required care provider to child ratios.

(c)  The licensee or certificate holder shall make reasonable
efforts to minimize the time that the emergency provider has
unsupervised contact with children.

R430-6-8.  Restrictions on Volunteers.
A parent volunteer who has not passed a background

screening may not have unsupervised contact with any child in
care, except the parent's own child.

R430-6-9.  Statutory Penalties.
(1)  A violation of any rule is punishable by an

administrative civil money penalty of up to $5,000 per day as
provided in Utah Code Section 26-39-601.

(2)  Assessment of any civil money penalty does not
preclude the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a license or certificate.

(3)  Assessment of any administrative civil money penalty
under this section does not preclude injunctive or other
equitable remedies.

KEY:  child care facilities
May 1, 2012 26-39
Notice of Continuation August 13, 2007



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 126

R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-50.  Residential Certificate Child Care.
R430-50-1.  Legal Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
This rule establishes standards for the operation and
maintenance of residentially certified child care providers who
care for one to eight children in their home.  It establishes
minimum requirements for the health and safety of children in
the care of residentially certified providers.

R430-50-2.  Definitions.
(1)  "Body fluid" means blood, urine, feces, vomit, mucus,

and saliva.
(2)  "Certificate holder" means the person holding a

Department of Health child care certificate.
(3)  "Department" means the Utah Department of Health.
(4)  "Emotional abuse" means behavior that could impair

a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(5)  "Health care provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(6)  "Inaccessible to children" means:
(a)  locked, such as in a locked room, cupboard or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf more than 36 inches

above the floor; or
(e)  not in any location in a bathroom where a child could

reach, including by climbing on a toilet, bathtub, or counter.
(7)  "Infant" means a child aged birth through 11 months of

age.
(8)  "Infectious disease" means an illness that is capable of

being spread from one person to another.
(9)  "Over-the-counter medication" means medication that

can be purchased without a written prescription. This includes
herbal remedies and vitamin and mineral supplements.

(10)  "Parent" means the parent or legal guardian of a child
in care.

(11)  "Physical abuse" means causing nonaccidental
physical harm to a child.

(12)  "Preschooler" means a child aged 2 through 4, and 5
year olds who have not yet started kindergarten.

(13)  "Provider" means the certificate holder or a substitute.
(14)  "Related children" means children for whom a

provider is the parent, legal guardian, step-parent, grandparent,
step-grandparent, great-grandparent, sibling, step-sibling, aunt,
step-aunt, great-aunt, uncle, step-uncle, or great-uncle.

(15)  "Sanitize" means to reduce the number of germs on a
surface to such a level that disease transmission by that surface
is unlikely.

(16)  "School age" means kindergarten and older age
children.

(17)  "Sexual abuse" means abuse as provided in Utah
Code, Section 76-5-404.1.

(18)  "Sexually explicit material" means any depiction of
sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(19)  "Sleeping equipment" means a cot, mat, crib, bassinet,
porta-crib, play pen, or bed.

(20)  "Stationary play equipment" means equipment such
as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when a child uses it.
Stationary play equipment does not include:

(a)  a sandbox;

(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(21)  "Strangulation hazard" means something on a

component of playground equipment on which a child's clothes
or something around a child's neck could become caught. For
example, bolt ends that extend more than two threads beyond
the face of the nut, hardware configurations that form a hook or
leave a gap or space between components, and open "S" type
hooks.

(22)  "Supervision" means the function of observing,
overseeing, and guiding a child or group of children.

(23)  "Substitute" means a person who assumes the
certificate holder's duties under this rule when the certificate
holder is not present.  This includes emergency substitutes.

(24)  "Toddler" means a child aged 12 months but less than
24 months.

(25)  "Unrelated children" means children who are not
related children.

(26)  "Use zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(27)  "Volunteer" means a person who provides direct care
to a child but does not receive direct or indirect compensation
for doing so.  A volunteer is not included in the provider to
child ratio.

R430-50-3.  Certificate Required.
(1)  A person must either be certified under this rule or

licensed under R430-90, if he or she:
(a)  provides care in lieu of care ordinarily provided by a

parent;
(b)  provides care for five or more unrelated children;
(c)  provides care for four or more hours per day;
(d)  has a regularly scheduled, ongoing enrollment; and
(e)  provides care for direct or indirect compensation.
(2)  The Department does not issue certificates, nor is a

certificate required for:
(a)  a person who cares for related children only; or
(b)  a person who provides care on a sporadic basis only.

R430-50-4.  Indoor Environment.
(1)  The certificate holder shall ensure that any building or

playground structure on the premises constructed prior to 1978
which has peeling, flaking, chalking, or failing paint is tested for
lead based paint. If lead based paint is found, the certificate
holder shall contact the local health department and follow all
required procedures for the remediation of the lead based paint
hazard.

(2)  There shall be a working toilet and a working
handwashing sink accessible to each non-diapered child in care.

(3)  Each school age child shall have privacy when using
the bathroom.

(4)  The home shall be ventilated by mechanical
ventilation, or by windows that open and have screens.

(4)  The certificate holder shall maintain adequate light
intensity for the safety of children and the type of activity being
conducted and shall keep the lighting equipment in good
working condition.

(5)  For certificate holders who receive an initial certificate
after 1 September 2008 there shall be at least 35 square feet of
indoor play space for each child, including the providers' related
children who are ages four through twelve and not counted in
the provider to child ratios.

(6)  Indoor space per child may include floor space used
for furniture, fixtures, or equipment if the furniture, fixture, or
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equipment is used:
(a)  by children;
(b)  for the care of children; or
(c)  to store children's materials.
(7)  Bathrooms, closets, hallways, and entryways are not

included when calculating indoor space for children's use.

R430-50-5.  Cleaning and Maintenance.
(1)  The certificate holder shall ensure that a clean and

sanitary environment is maintained.
(2)  The certificate holder shall take safe and effective

measures to prevent and eliminate the presence of insects,
rodents, and other vermin.

(3)  The certificate holder shall maintain ceilings, walls,
floor coverings, draperies, blinds, furniture, fixtures, and
equipment in good repair to prevent injury to children.

(4)  The certificate holder shall ensure that entrances, exits,
steps and outside walkways are maintained in a safe condition,
and free of ice, snow, and other hazards.

R430-50-6.  Outdoor Environment.
If there is an outdoor play area used by children in care, the

following rules apply:
(1)  The outdoor play area shall be safely accessible to

children.
(2)  For certificate holders who received an initial

certificate after 1 September 2008, the outdoor play area shall
have at least 40 square feet of space for each child using the
space at one time.

(3)  The outdoor play area shall be enclosed within a 4 foot
high fence or wall, or within a solid natural barrier that is at least
4 feet high if:

(a)  the certificate holder's home is located on a street with
a speed limit higher than 25 miles per hour, or within half a mile
of a street with a speed limit higher than 25 miles per hour; or

(b)  the certificate holder's home is located on a street with
more than two lanes of traffic, or within half a mile of a street
with more than two lanes of traffic.

(4)  If any of the following hazards exist, they must be
located behind a 4 foot high fence, wall, or solid barrier that
separates the hazard from the children's outdoor play area:

(a)  livestock on the certificate holder's property or within
50 yards of the certificate holder's property line;

(b)  a water hazard, such as a swimming pool, pond, ditch,
lake, reservoir, river, stream, creek, or animal watering trough,
on the certificate holder's property or within 100 yards of the
certificate holder's property line;

(c)  dangerous machinery, such as farm equipment, on the
certificate holder's property or within 50 yards of the certificate
holder's property line;

(d)  a drop-off of more than 5 feet on the certificate holder's
property or within 50 yards of the certificate holder's property
line; or

(e)  barbed wire within 30 feet of the children's play area.
(5)  The outdoor play area shall be free of poisonous plants,

harmful objects, toxic or hazardous substances, and standing
water.

(6)  When in use by children, the outdoor play area shall be
free of animal excrement.

(7)  If a fence or barrier is required in Subsections (3) or (4)
above, or in Subsections 12(9)(c)(i) or 12(10)(b) below, there
shall be no gap greater than five inches in the fence or barrier,
nor shall any gap between the bottom of the fence or barrier and
the ground be greater than five inches.

(8)  The outdoor play area shall have a shaded area to
protect each child from excessive sun and heat.

(9)  An outdoor source of drinking water, such as
individually labeled water bottles, or a pitcher of water and
individual cups that are taken outside, shall be available to each

child whenever the outside temperature is 75 degrees or higher.
(10)  Stationary play equipment used by any child in care

shall not be located over hard surfaces such as cement, asphalt,
or packed dirt.

(11)  The certificate holder shall ensure that children using
outdoor play equipment use it safely and in the manner intended
by the manufacturer.

(12)  There shall be no openings of a size greater than 3-
1/2 by 6-1/4 inches and less than 9 inches in diameter on any
piece of stationary play equipment where the feet of any child
in care whose head is entrapped in the opening cannot touch the
ground.

(13)  There shall be no strangulation hazard on, within the
use zone of, or adjacent to the use zone of any piece of
stationary play equipment.

(14)  There shall be no crush, shearing, or sharp edge
hazards on, within the use zone of, or adjacent to the use zone
of any piece of stationary play equipment.

(15)  The certificate holder shall ensure that outdoor play
areas and outdoor play equipment are maintained to protect each
child's safety.

R430-50-7.  Personnel.
(1)  The certificate holder and all substitutes must:
(a)  be at least 18 years of age; and
(b)  have knowledge of and comply with all applicable laws

and rules.
(2)  The certificate holder may make arrangements for a

substitute who is at least 18 years old and who is capable of
providing care, supervising children, and handling emergencies
in the absence of the certificate holder.

(3)  Substitutes who care for children an average of 10
hours per week or more shall meet the first aid and CPR
requirements of this rule.

(4)  In an unforeseeable emergency, such as a medical
emergency requiring immediate care at a hospital or at an urgent
care center or a lost child, the certificate holder may assign an
emergency substitute who has not had a criminal background
screening to care for the children.  The certificate holder may
use an emergency substitute for up to 24 hours for each
emergency event.

(a)  The emergency substitute shall be at least 18 years of
age.

(b)  The emergency substitute is not required to meet the
training, first aid and CPR, and TB screening requirements of
this rule.

(c)  The emergency substitute cannot be a person who has
been convicted of a felony or misdemeanor or has been
investigated for abuse or neglect by any federal, state, or local
government agency.  The emergency substitute must provide a
signed, written declaration to the certificate holder that he or she
is not disqualified under this subsection.

(d)  During the term of the emergency, the emergency
substitute may be counted as a provider for the purpose of
maintaining the required provider to child ratios.

(e)  The certificate holder shall make reasonable efforts to
minimize the time that the emergency substitute has
unsupervised contact with the children in care.

(5)  Any new non-emergency substitute or volunteer shall
receive orientation training prior to assuming caregiving duties.
Orientation training shall be documented in the individual's file
and shall include the following topics:

(a)  the certificate holder's emergency and disaster plan;
(b)  the current child care certificate rules found in Sections

R430-50-11 through 24;
(c)  a review of the information in the health assessment for

each child in care;
(d)  procedure for releasing children to authorized

individuals only;
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(e)  proper clean up of body fluids;
(f)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(g)  obtaining assistance in emergencies; and
(h)  if the certificate holder accepts infants or toddlers for

care, orientation training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.
(6)  The certificate holder shall complete a minimum of 10

hours of child care training each year, based on the certificate
date.  A minimum of 5 hours of the required annual training
shall be face-to-face instruction.

(a)  Documentation of annual training shall be kept on file,
and shall include the name of the training organization, the date,
the training topic, and the total hours or minutes of training.

(b)  Annual training hours shall include the following
topics at least once every two years:

(i)  a review of all of the current child care certificate rules
found in Sections R430-50-11 through 24;

(ii)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(iii)  principles of child growth and development, including
development of the brain; and

(iv)  positive guidance; and
(c)  if the certificate holder accepts infants or toddlers for

care, required training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.

R430-50-8.  Administration.
(1)  The certificate holder is responsible for all aspects of

the operation and management of the child care program.
(2)  The certificate holder shall comply with all federal,

state, and local laws and rules pertaining to the operation of a
child care program.

(3)  The certificate holder shall not engage in or allow
conduct that is adverse to the public health, morals, welfare, and
safety of the children in care.

(4)  The certificate holder shall take all reasonable
measures to protect the safety of each child in care.  The
certificate holder shall not engage in activity or allow conduct
that unreasonably endangers any child in care.

(5)  Either the certificate holder or a substitute with
authority to act on behalf of the certificate holder shall be
present whenever there is a child in care.

(6)  Each week, the certificate holder shall be present at the
home at least 50% of the time that one or more children are in
care.

(7)  There shall be a working telephone in the home.  The
certificate holder shall inform the parents of each child in care
and the Department of any changes to the certificate holder's
telephone number within 48 hours of the change.

(8)  The certificate holder shall call the Department within
24 hours to report any fatality, hospitalization, emergency
medical response, or injury that requires attention from a health
care provider, unless an emergency medical transport was part
of a child's individualized medical treatment plan identified by
the parent. The certificate holder shall also mail or fax a written
report to the Department within five days of the incident.

(9)  The certificate holder shall train and supervise all
substitutes to:

(a)  ensure their compliance with this rule;
(b)  ensure they meet the needs of the children in care as

specified in this rule; and
(c)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.

R430-50-9. Records.
(1)  The certificate holder shall maintain on-site for review

by the Department during any inspection the following general
records:

(a)  current animal vaccination records as required in
R430-50-22(1)(b);

(b)  a six week record of child attendance, as required in
R430-50-13(3);

(c)  a current local health department kitchen inspection;
(d)  an initial local fire department clearance for all areas

of the home being used for care;
(e)  approved initial "CBS/LIS Consent and Release of

Liability for Child Care" form for all providers, volunteers, and
each person age 12 and older who resides in the certificate
holder's home;

(f)  if the certificate holder has been certified for more than
a year, the most recent criminal background "Disclosure
Statement" which includes all providers, volunteers, and each
person age 12 and older who resided in the home of the
certificate holder at any time since the last certificate renewal;
and

(g)  if the certificate holder has been certified for more than
a year, the most recent "Request for Annual Renewal of
CBS/LIS Criminal History Information for Child Care" which
includes all providers, volunteers, and each person age 12 and
older who resided in the home of the certificate holder at any
time since the last certificate renewal.

(2)  The certificate holder shall maintain on-site for review
by the Department during any inspection the following records
for each enrolled child:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  the parent's name, address, and phone number,

including a daytime phone number;
(iv)  the names of people authorized by the parent to pick

up the child;
(v)  the name, address and phone number of a person to be

contacted in the event of an emergency if a provider is unable to
contact the parent;

(vi)  child health information, as required in R430-50-
14(7); and

(vii)  current emergency medical treatment and emergency
medical transportation releases with the parent's signature;

(b)  current immunization records or documentation of a
legally valid exemption, as specified in R430-50-14(5) and (6);
and

(c)  a completed transportation permission form, if
transportation services are offered to any child in care; and

(c)  a six week record of medication permission forms, and
a six week record of medications actually administered, as
specified in R430-50-17(3) and R430-50-17(5)(f), if
medications are administered to any child in care.

(3)  The certificate holder shall maintain on-site for review
by the Department during any inspection the following records
for the certificate holder and each non-emergency substitute:

(a)  orientation training documentation for all non-
emergency substitutes as required in R430-50-7(5);

(b)  annual training documentation for the past two years
as required in R430-50-7(6)(a); and

(c)  current first aid and CPR certification, as required in
R430-50-10(1) and R430-50-20(1)(c).

(4)  The certificate holder shall maintain on-site for review
by the Department during any inspection orientation training
documentation for each volunteer as required in R430-50-7(5).

(5)  The certificate holder shall ensure that information in
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any child's file is not released without written parental
permission.

R430-50-10.  Emergency Preparedness.
(1)  The certificate holder shall post the home's street

address and emergency numbers, including ambulance, fire,
police, and poison control, near the telephone.

(2) The certificate holder and all substitutes who care for
children an average of 10 hours per week or more shall maintain
a current Red Cross, American Heart Association, or equivalent
first aid and infant and child CPR certification.  Equivalent CPR
certification must include hands-on testing.

(3)  The certificate holder shall have an emergency and
disaster plan which shall include at least the following:

(a)  procedures for responding to medical emergencies and
serious injuries that require treatment by a health care provider;

(b)  procedures for responding to fire, earthquake, flood,
power failure, and water failure;

(c)  the location of and procedure for emergency shut off of
gas, electricity, and water;

(d)  procedures to be followed if a child is missing;
(e)  the name and phone number of a substitute to be called

in the event the certificate holder must leave the home for any
reason; and

(4)  The certificate holder shall ensure that the emergency
and disaster plan is followed in the event of an emergency.

(5)  The certificate holder shall conduct fire evacuation
drills semi-annually.  Drills shall include complete exit of all
children and staff from the home.

(6)  The certificate holder shall conduct drills for disasters
other than fires at least once every 12 months.

(7)  The certificate holder shall vary the days and times on
which fire and other disaster drills are held.

R430-50-11.  Supervision and Ratios.
(1)  The certificate holder or a substitute shall be physically

present on-site and provide care and direct supervision of each
child at all times, both indoors and outdoors.  Direct care and
supervision of each child includes:

(a)  awareness of and responsibility for each child in care,
including being near enough to intervene if needed;

(b)  ensuring that there is a provider present inside the
home when a child in care is inside the home, and a provider
present in the outdoor play area when a child in care is outdoors,
except as allowed in subsection (2) below for school age
children; and

(c)  monitoring of each sleeping infant in one of the
following ways:

(i)  by placing each infant for sleep in a location where the
infant is within sight and hearing of a provider;

(ii)  by in person observation of each sleeping infant at
least once every 15 minutes; or

(iii)  by using a Department-approved infant sleep
monitoring device.

(2)  A provider shall actively supervise each child during
outdoor play to minimize the risk of injury to a child.  A
provider may allow only school age children to play outdoors
while the provider is indoors, if:

(a)  a provider can hear the children playing outdoors; and
(b)  the children playing outdoors are in an area completely

enclosed within a 4 foot high fence or wall, or a solid natural
barrier that is at least 4 feet high.

(3)  The certificate holder may permit a child to participate
in supervised out of the home activities without the certificate
holder if:

(a)  the certificate holder has prior written permission from
the child's parent for the child's participation; and

(b)  the certificate holder has clearly assigned the
responsibility for the child's whereabouts and supervision to a

responsible adult who accepts responsibility for the care and
supervision of the child throughout the period of the out of
home activity.

(4)  The maximum allowed number of children in care at
any one time is eight children, including no more than two
children under the age of two.  The number of children in care
includes the providers' own children under the age of four.

(5)  The total number of children in care may be further
limited based on square footage, as found in Subsection R430-
50-4(5) through (7).

R430-50-12.  Injury Prevention.
(1)  The certificate holder shall ensure that the home,

outdoor play area, toys, and equipment are maintained and used
in a safe manner to prevent injury to children.

(2)  The certificate holder shall ensure that the indoor
environment is free of tripping hazards such as unsecured
flooring or cords in walkways.

(3)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that a child could
pull down on himself or herself.

(4)  The following items shall be inaccessible to each child
in care:

(a)  firearms, ammunition, and other weapons on the
premises. Firearms shall be stored separately from ammunition,
in a cabinet or area that is locked with a key or combination
lock, unless the use is in accordance with the Utah Concealed
Weapons Act, or as otherwise allowed by law;

(b)  tobacco, open containers of alcohol, illegal substances,
and sexually explicit material;

(c)  when in use:  portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames;
(h)  sharp objects, edges, corners, or points which could cut

or puncture skin;
(i)  for children age 4 and under, ropes, cords, chains, and

wires long enough to encircle a child's neck, such as those found
on window blinds or drapery cords;

(j)  for children age 4 and under, empty plastic bags large
enough for a child's head to fit inside, latex gloves, and
balloons; and

(k)  for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of
less than 1-1/4 inch and a length of less than 2-1/4 inches.

(5)  The certificate holder shall ensure that all toxic or
hazardous chemicals are stored in a container labeled with its
contents.

(6)  Electrical outlets and surge protectors accessible to
children age four and younger shall have protective caps or
safety devices when not in use.

(7)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(8)  High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(9)  If a wading pool is used:
(a)  a provider must be at the pool supervising each child

whenever there is water in the pool;
(b)  diapered children must wear swim diapers and rubber

pants whenever they are in the pool;
(c)  the pool shall be emptied and sanitized after each use;

and
(d)  before each child in care uses the pool, the certificate

holder shall obtain parental permission for the child to use the
pool.
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(10)  If there is a swimming pool on the premises that is not
emptied after each use:

(a)  a provider must be at the pool supervising each child
whenever a child in care is using the pool or has access to the
pool;

(b)  diapered children must wear swim diapers and rubber
pants whenever they are in the pool;

(c)  the certificate holder shall ensure that children are
protected from unintended access to the pool in one of the
following ways:

(i)  the pool is enclosed within a fence or other solid barrier
at least four feet high that is kept locked whenever the pool is
not in use by any child in care; or

(ii)  the pool has a properly working safety cover that meets
ASTM Standard F1346, and the safety cover is in place
whenever the pool is not in use by any child in care;

(d)  the certificate holder shall maintain the pool in a safe
manner;

(e)  the certificate holder shall meet all applicable state and
local laws and ordinances related to the operation of a
swimming pool;

(f)  if the pool is over six feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the certificate holder can demonstrate to the
Department to be equivalent to Red Cross certification, any time
any child in care has access to the pool; and

(g)  before each child in care uses the pool, the certificate
holder shall obtain parental permission for the child to use the
pool.

(11)  If there is a hot tub on the premises with water in it,
the certificate holder shall ensure that children in care are
protected from unintended access to the hot tub in one of the
following ways:

(a)  it shall have a properly working locking cover that is
kept locked whenever there is any child in care on the premises;
or

(b)  it shall be surrounded by a four foot fence.
(12)  If there is a trampoline on the premises that is

accessible to any child in care, the certificate holder shall ensure
compliance with the following requirements:

(a)  A provider must be at the trampoline supervising its
use whenever any child in care is on the trampoline.

(b)  Only one person at a time may use a trampoline.
(c)  No child in care shall be allowed to do somersaults or

flips on the trampoline.
(d)  The trampoline must have shock absorbing pads that

completely cover its springs, hooks, and frame.
(e)  The trampoline must be placed at least 6' away from

any structure or object onto which a child could fall, including
playground equipment, trees, and fences.  If the trampoline is
completely enclosed within properly installed netting that is in
good repair and is at least 6' tall, and that is used as specified by
the manufacturer, the trampoline must be placed at least 3' away
from any structure or object onto which a child could fall,
including playground equipment, trees, and fences.

(f)  There shall be no ladders near the trampoline.
(g)  No child in care shall be allowed to play under the

trampoline when it is in use.
(h)  A parent of each child in care who uses the trampoline

shall sign a Department-approved permission form before his or
her child uses the trampoline.

(i)  The trampoline shall be placed over grass or six inches
of protective cushioning, which shall extend six feet from the
perimeter of the trampoline frame, or three feet from the
perimeter of the trampoline frame if a net is used as specified
above in subsection (e).

R430-50-13.  Parent Notification and Child Security.
(1)  The certificate holder shall either post or, upon

enrollment, give each parent a copy of the Department's child
care guide.

(2)  At all times when their child is in care, parents shall
have access to those areas of the certificate holder's home and
outdoor area that are used for child care.

(3)  The certificate holder shall ensure that a daily
attendance record is maintained to document each enrolled
child's attendance.

(4)  Only parents or persons with written authorization
from the parent may pick up any child. In an emergency, a
provider may accept verbal authorization if the provider can
confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(5)  The certificate holder shall ensure that parents are
informed of every incident, accident, or injury involving their
child within 24 hours of occurrence.

(6)  In the case of a life threatening incident or injury to a
child, or an incident or injury that poses a threat of the loss of
vision, hearing, or a limb, a provider shall contact emergency
personnel immediately, before contacting the parent. If the
parent cannot be reached after emergency personnel have been
contacted, a provider shall attempt to contact the child's
emergency contact person.

(7)  If a child is injured and the injury appears serious but
not life threatening, a provider shall contact the parent
immediately.

R430-50-14.  Child Health.
(1)  The certificate holder shall ensure that no child is

subjected to physical, emotional, or sexual abuse while in care.
(2)  All providers shall follow the reporting requirements

for witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of alcohol, illegal substances, or sexually
explicit material on the premises or in vehicles used to transport
children is prohibited any time that a child is in care.

(4)  At any time when a child is in care, the provider shall
ensure that tobacco is not used:

(a)  in the home, garage, or any other building used by a
child in care;

(b)  in any vehicle that is being used to transport a child in
care;

(c)  within 25 feet of any entrance to the home, garage, or
any other building occupied by a child in care; or

(d)  in any outdoor area where a child in care plays, or
within 25 feet of any outdoor area where a child in care plays.

(5)  The certificate holder shall not enroll any child for care
without documentation of:

(a)  proof of current immunizations, as required by Utah
law;

(b)  proof of receiving at least one dose of each required
vaccine prior to enrollment, and a written schedule to receive all
subsequent required vaccinations; or

(c)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(6)  The certificate holder shall not provide ongoing care
to a child without documentation of:

(a)  proof of current immunizations as required by Utah
law; or

(b)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(7)  The certificate holder shall not admit any child for care
without the following written health information from the
parent:

(a)  known allergies;
(b)  acute and chronic medical conditions;
(c)  instructions for special or non-routine daily health care;
(d)  current medications; and,
(e)  any other special health instructions for the certificate
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holder.
(8)  If the parent of a child in care has informed the

provider that his or her child has a food allergy, that child shall
not be given the food or beverage they are allergic to.

(9)  The certificate holder shall ensure that each child's
parent reviews, updates, and signs or initials the child's health
information at least annually.

R430-50-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The certificate holder shall ensure that his or her meal

service complies with local health department food service
regulations.

(b)  The current week's menu shall be available for parent
review.

(2)  The certificate holder shall ensure that each child in
care is offered a meal or a snack at least once every three hours.

(3)  Providers shall serve each child's food on dishes,
napkins, or sanitary high chair trays, except for individual
serving size items, such as crackers, if they are placed directly
in the child's hands.  The provider shall not place food on a bare
table.

(4)  The certificate holder shall ensure that food and drink
brought in by parents for an individual child's use is labeled
with the child's name or another unique identifier, and
refrigerated if needed.  Children in care shall not be served food
or beverages that were brought in for another child.

R430-50-16. Infection Control.
(1)  All providers and volunteers shall wash their hands

with soap and running water at the following times:
(a)  before handling or preparing food or bottles;
(b)  before and after eating meals and snacks or feeding a

child;
(c)  after diapering each child;
(d)  after using the toilet or helping a child use the toilet;
(e)  after coming into contact with any body fluid;
(f)  after playing with or handling animals;
(g)  when coming in from outdoors; and
(h)  before administering medication.
(2)  The certificate holder shall ensure that each child

washes his or her hands with soap and running water at the
following times:

(a)  before and after eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with any body fluid; and
(d)  when coming in from outdoors.
(3)  During outdoor play time, the requirements of

Subsections (1) and (2) may be met by having each provider,
volunteer, and child clean his or her hands with individual
disposable wet wipes and hand sanitizer.

(4)  The certificate holder shall ensure that toilet paper is
accessible to each child, and that it is kept in a dispenser.

(5)  The certificate holder shall ensure that children are
taught proper hand washing techniques, and shall oversee hand
washing whenever possible.

(6)  Personal hygiene items such as toothbrushes, or combs
and hair accessories that are not sanitized between each use,
shall not be shared by children or used by a provider on more
than one child.  Each child's items shall be stored so that they do
not touch another child's items.

(7)  The certificate holder shall ensure that all washable
toys and materials are cleaned and sanitized as needed.

(8)  Stuffed animals, cloth dolls, and dress-up clothes must
be machine washable. Pillows must be machine washable, or
have removable covers that are machine washable. The
certificate holder shall ensure that all stuffed animals, cloth
dolls, dress-up clothes, and pillows or covers are washed after
each 5 days of use, or more often if needed.

(9)  If a water play table or tub is used, the certificate
holder shall ensure that the table or tub is washed and sanitized
daily, and that each child washes his or her hands prior to
engaging in the activity.

(10)  Persons with contagious TB shall not work with,
assist with, or be present with any child in care.

(11)  A provider shall promptly change a child's clothing
if the child has a toileting accident.

(12)  If a child uses a potty chair, the certificate holder
shall ensure that it is cleaned and sanitized after each use.

(13)  Except for diaper changes, which are covered in
Section R430-50-23, the certificate holder shall ensure that the
following precautions are taken when cleaning up blood, urine,
feces, and vomit.

(a)  The person cleaning up the substance shall wear
waterproof gloves;

(b)  the surface shall be cleaned using a detergent solution;
(c)  the surface shall be rinsed with clean water;
(d)  the surface shall be sanitized;
(e)  if disposable materials such as paper towels or other

absorbent materials are used to clean up the body fluid, they
shall be disposed of in a leakproof plastic bag;

(f)  if non-disposable materials, such as a cleaning cloth,
mop, or re-usable rubber gloves are used to clean up the body
fluid, they shall be washed and sanitized before reuse; and

(g)  the person cleaning up the fluid shall wash his or her
hands after cleaning up the body fluid.

(14)  The certificate holder shall ensure that any child who
is ill with an infectious disease is separated from any other
children in care in a safe, supervised location.

(15)  The certificate holder shall ensure that a parent of any
child who becomes ill after arrival is contacted as soon as the
illness is observed or suspected.

(16)  The certificate holder shall ensure that the parents of
every child in care are informed when any person in the home
or child in care has an infectious disease or parasite.  Parents
shall be notified the day the infectious disease or parasite is
discovered.

R430-50-17.  Medications.
(1)  All over-the-counter and prescription medications

shall:
(a)  be labeled with the child's name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(2)  The certificate holder shall ensure that all non-

refrigerated over-the-counter and prescription medication is
inaccessible to children.  The certificate holder shall ensure that
all refrigerated over-the-counter and prescription medication is
placed in a waterproof container to avoid contamination
between food and medication.

(3)  The certificate holder shall have a written medication
permission form completed and signed by the parent prior to the
administering of any over-the-counter or prescription
medication brought in by a parent for his or her child.  The
permission form must include:

(a)  the name of the child:
(b)  the name of the medication;
(c)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and
(d)  the parent signature and the date signed.
(4)  If the certificate holder keeps over-the-counter

medication that is not brought in by a parent for his or her
child's use, the medication shall not be administered to any child
without prior parental consent for each instance it is given.  The



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 132

consent must be either:
(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent signs
upon picking up the child.

(5)  When administering medication, the person
administering the medication shall:

(a)  wash his or her hands;
(b)  if the parent supplies the medication, check the

medication label to confirm the child's name;
(c)  if the parent supplies the medication, compare the

instructions on the parent release form with the directions on the
prescription label or product package to ensure that a child is
not given a dosage larger than that recommended by the health
care provider or the manufacturer;

(d)  if the certificate holder supplies the medication, check
the product package to ensure that a child is not given a dosage
larger than that recommended by the manufacturer;

(e)  administer the medication; and
(f)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.
(6)  The certificate holder shall ensure that any adverse

reaction to a medication or any error in administration is
reported to the parent immediately upon recognizing the error or
reaction, or after notifying emergency personnel if the reaction
is life threatening.

R430-50-18.  Napping.
(1)  Sleeping equipment may not block exits at any time.

R430-50-19.  Child Discipline.
(1)  The certificate holder shall inform non-emergency

substitutes, parents, and children of the certificate holder's
behavioral expectations for children.

(2)  A provider may use gentle, passive restraint with a
child only when it is needed to stop the child from injuring
himself or herself or others or from destroying property.

(3)  Disciplinary measures shall not include any of the
following:

(a)  any form of corporal punishment such as hitting,
spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (2) above;

(c)  shouting at any child;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-50-20.  Activities.
(1)  The certificate holder shall offer daily activities to

support each child's healthy physical, social-emotional, and
cognitive-language development.

(2)  The certificate holder shall ensure that the toys and
equipment necessary to carry out the activities are accessible to
children.

(3)  If off-site activities are offered:
(a)  the certificate holder shall obtain parental consent for

off-site activities in advance;
(b)  the certificate holder shall accompany the children and

shall take a copy of each child's admission form as specified in
R430-50-9(2)(a).

(c)  the certificate holder shall maintain required provider
to child ratios and direct supervision during the activity;

(d)  at least one provider present shall have a current Red
Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification.  Equivalent CPR certification
must include hands-on testing. And

(e)  the certificate holder shall ensure that there is a way for
each provider, volunteer, and child to wash his or her hands as
specified in R430-50-16(1) and (2).  If there is no source of
running water, providers, volunteers, and children may clean
their hands with individual disposable wet wipes and hand
sanitizer.

(4)  If off-site swimming activities are offered, providers
shall remain with the children during the activity, and lifeguards
and pool personnel shall not count toward the provider to child
ratio.

R430-50-21.  Transportation.
(1)  Any vehicle used for transporting any child in care

shall:
(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  be maintained in a safe condition and have a current
vehicle registration and safety inspection;

(d)  be maintained in a clean condition; and
(e)  maintain temperatures between 60-90 degrees

Fahrenheit when in use;
(2)  The adult transporting any child in care shall:
(a)  have and carry with him or her a current valid Utah

driver's license, for the type of vehicle being driven, whenever
he or she is transporting any child in care;

(b)  have with him or her a copy of each child's emergency
contact information;

(c)  ensure that each child in care being transported is
wearing an appropriate individual safety restraint;

(d)  ensure that each child is always attended by an adult
while in the vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and

(g)  ensure that the vehicle is locked during transport.

R430-50-22.  Animals.
(1)  The certificate holder shall inform parents of the types

of animals permitted on the premises.
(2)  The certificate holder shall ensure that all animals on

the premises and accessible to any child in care :
(a)  are clean and free of obvious disease or health

problems that could adversely affect any child in care; and
(b)  have current vaccinations for all vaccine preventable

diseases that are transmissible to humans.  The certificate holder
shall have documentation of the vaccinations.

(3)  The certificate holder shall ensure that there is no
animal on the premises that has a history of dangerous,
attacking, or aggressive behavior, or a history of biting even one
person.

(4)  The certificate holder shall ensure that no child in care
assists with the cleaning of animals or animal cages, pens, or
equipment.

(5)  The certificate holder shall ensure that there is no
animal or animal equipment in food preparation or eating areas
during food preparation or eating times.

(6)  The certificate holder shall ensure that no child in care
handles reptiles or amphibians while in care.

R430-50-23.  Diapering.
If children in care are diapered on the premises, the

following applies:
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(1)  The diapering area shall not be located in a food
preparation or eating area.

(2)  Children shall not be diapered directly on the floor, or
on any surface used for another purpose.

(3)  The diapering surface shall be smooth, waterproof, and
in good repair.

(4)  A provider shall clean and sanitize the diapering
surface after each diaper change, or use a disposable non-
permeable diapering surface that is thrown away after each
diaper change.

(5)  The provider shall wash his or her hands after each
diaper change.

(6)  The provider shall place soiled disposable diapers in a
container that has a plastic lining and a tightly fitting lid, or
place soiled diapers directly in an outdoor garbage container that
has a tightly fitting lid or is inaccessible to children.

(7)  The certificate holder shall ensure that each child's
diaper is checked at least once every two hours, and that each
child's diaper is changed promptly if it is wet or soiled.  If a
child is napping at the end of a two-hour period, the child's
diaper must be checked when the child awakes.

R430-50-24.  Infant and Toddler Care.
If the certificate holder cares for infants or toddlers, the

following applies:
(1)  If an infant is not able to sit upright and hold his or her

own bottle, a provider shall hold the infant during bottle
feeding. Bottles shall not be propped.

(2)  A provider shall clean and sanitize high chair trays
prior to each use.

(3)  A provider shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter.  A provider shall cut solid
foods for toddlers into pieces no larger than 1/2 inch in
diameter.

(4)  If there is more than one infant or toddler in care, baby
food, formula, and breast milk for each child that is brought
from home must be labeled with the child's name or another
unique identifier.

(5)  Baby food, formula, and breast milk that is brought
from home for an individual child's use must be:

(a)  kept refrigerated if needed; and
(b)  discarded within 24 hours of preparation or opening,

except that powdered formula or dry foods which are opened,
but are not mixed, are not considered prepared.

(6)  The certificate holder shall ensure that formula and
milk, including breast milk, is discarded after each feeding, or
within two hours of initiating a feeding.

(7)  To prevent burns, a provider shall shake each heated
bottle and test it for temperature before the bottle is fed to a
child.

(8)  If there is more than one infant or toddler in care,
pacifiers and bottles shall be:

(a)  labeled with each child's name or another unique
identifier; or

(b)  washed and sanitized after each individual use, before
use by another child.

(9)  The certificate holder shall ensure that only one infant
or toddler occupies any one piece of equipment, such as a crib,
playpen, stroller, or swing, at any time, unless the equipment has
individual seats for more than one child.

(10)  The certificate holder shall ensure that infants sleep
in equipment designed for sleep, such as a crib, bassinet, porta-
crib or play pen. The certificate holder shall ensure that infants
are not placed to sleep on mats or cots, or in bouncers, swings,
car seats, or other similar pieces of equipment, unless the
certificate holder has written permission from the infant's parent.

(11)  The certificate holder shall ensure that each crib used
by a child in care:

(a)  has a tight fitting mattress;

(b)  has slats spaced no more than 2-3/8 inches apart;
(c)  has at least 20 inches from the top of the mattress to the

top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
cannot sit up without assistance; and

(d)  does not have strings, cords, ropes, or other
entanglement hazards strung upon the crib rails or within reach
of the child.

(12)  The certificate holder shall ensure that infants are not
placed on their stomachs for sleeping, unless there is
documentation from a health care provider for treatment of a
medical condition.

(13)  The certificate holder shall ensure that each infant and
toddler is allowed to follow his or her own pattern of sleeping
and eating.

(14)  Infant walkers with wheels are prohibited.
(15)  The certificate holder shall ensure that infants and

toddlers do not have access to objects made of styrofoam.
(16)  The certificate holder shall ensure that a provider

responds as promptly as possible to infants and toddlers who are
in emotional distress due to conditions such as hunger, fatigue,
wet or soiled diapers, fear, teething, or illness.

(17)  The certificate holder shall ensure that awake infants
and toddlers receive positive physical stimulation and positive
verbal interaction with a provider at least once every 20
minutes.

(18)  The certificate holder shall ensure that awake infants
and toddlers are not confined for more than 30 minutes in one
piece of equipment, such as swings, high chairs, cribs, play
pens, or other similar pieces of equipment.

(19)  The certificate holder shall ensure that mobile infants
and toddlers have freedom of movement in a safe area.

(20)  To stimulate their healthy development, there shall be
safe toys accessible to infants and toddlers.  The certificate
holder shall ensure that there are enough toys for each child in
the group to be engaged in play with toys.

(21)  The certificate holder shall ensure that all toys used
by infants and toddlers are cleaned and sanitized:

(a)  weekly;
(b)  after being put in a child's mouth before another child

uses it; and
(c)  after being contaminated by any body fluid.

KEY:  child care facilities
May 1, 2012 26-39
Notice of Continuation June 6, 2008
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-60.  Hourly Child Care Centers.
R430-60-1.  Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It establishes standards for the operation and maintenance of
hourly child care centers and requirements to protect the health
and safety of children in child care centers.

R430-60-2.  Definitions.
(1)  "Accredited College" means a college accredited by an

agency recognized by the United States Department of
Education as a valid accrediting agency.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Body fluids" means blood, urine, feces, vomit,
mucous, and saliva.

(4)  "Caregiver" means an employee or volunteer who
provides direct care to children.

(5)  "CPSC" means the Consumer Product Safety
Commission.

(6)  "Department" means the Utah Department of Health.
(7)  "Designated Play Surface" means a flat surface on a

piece of stationary play equipment that a child could stand,
walk, sit, or climb on, and is at least 2" by 2" in size.

(8)  "Direct Supervision" for infants, toddlers, and
preschoolers means the caregiver can see and hear all of the
children in his or her assigned group, and is near enough to
intervene when necessary.  "Direct Supervision" for school age
children means the caregiver must be able to hear school age
children and must be near enough to intervene when necessary.

(9)  "Emotional Abuse" means behavior that could impair
a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(10)  "Group" means the children assigned to one or two
caregivers, occupying an individual classroom or an area
defined by furniture or another partition within a room.

(11)  "Health Care Provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(12)  "Inaccessible to Children" means either locked, such
as in a locked room, cupboard or drawer, or with a child safety
lock, or in a location that a child can not get to.

(13)  "Infant" means a child aged birth through 11 months
of age.

(14)  "Infectious Disease" means an illness that is capable
of being spread from one person to another.

(15)  "Licensee" means the legally responsible person or
persons holding a valid Department of Health child care license.

(16)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription from a
health care provider.  This includes herbal remedies and vitamin
or mineral supplements.

(17)  "Parent" means the parent or legal guardian of a child
in care.

(18)  "Person" means an individual or a business entity.
(19)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(20)  "Preschooler" means a child aged 2 through 4, and 5

year olds who have not yet started kindergarten.
(21)  "Protective cushioning" means cushioning material

that has been tested to and meets American Society for Testing
and Materials (ASTM) Specification F 1292, such as unitary
surfaces, wood chips, engineered wood fiber, and shredded
rubber mulch.  Protective cushioning may also include pea
gravel or sand as allowed by the Consumer Product Safety
Commission (CPSC).

(22)  "Provider" means the licensee or a staff member to
whom the licensee has delegated a duty under this rule.

(23)  "Sanitize" means to remove soil and small amounts
of certain bacteria from a surface or object with a chemical
agent.

(24)  "School Age" means kindergarten and older age
children.

(25)  "Sexual Abuse" means abuse as defined in Utah
Code, Section 76-5-404.1.(1)(2).

(26)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(27)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, or play pen.

(28)  "Stationary Play Equipment" means equipment such
as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when children use it.
Stationary play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(29)  "Toddler" means a child aged 12 months but less than

24 months.
(30)  "Use Zone" means the area beneath and surrounding

a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(31)  "Volunteer" means a person who provides care to a
child but does not receive direct or indirect compensation for
doing so.

R430-60-3.  License Required.
(1)  A person must be licensed as an hourly child care

center if he or she:
(a)  provides care in the absence of the child's parent;
(b)  provides care in a place other than the provider's home

or the child's home;
(c)  provides care for five or more children for four or more

hours per day, but not on a regular schedule;
(d)  provides care for each individual child for less than 24

hours per day;
(e)  provides care that is open to children on an ongoing

basis for four or more weeks in a year; and
(f)  provides care for direct or indirect compensation.
(2)  If five or more children attend the center for four or

more hours a day on a regularly scheduled ongoing basis, the
center must be licensed under R430-100.

R430-60-4.  Facility.
(1)  The licensee shall ensure that any building or

playground structure constructed prior to 1978 which has
peeling, flaking, chalking, or failing paint is tested for lead
based paint.  If lead based paint is found, the licensee shall
contact the local health department and follow all required
procedures for the removal of the lead based paint.

(2)  For preschool and younger children, there shall be one
working toilet and one working sink for every fifteen children
in the center, excluding diapered children.  For school age
children, there shall be one working toilet and one working sink
for every 25 children in the center.

(3)  School age children shall have privacy when using the
bathroom.

(4)  All rooms and occupied areas in the building shall be
ventilated by windows that open and have screens or by
mechanical ventilation.

(5)  The provider shall maintain the indoor temperature
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between 65 and 82 degrees Fahrenheit.
(6)  The provider shall maintain adequate light intensity for

the safety of children and the type of activity being conducted
by keeping lighting equipment in good working condition.

(7)  There shall be at least 35 square feet of indoor space
for each child, including the licensee's and employees' children
who are not counted in the caregiver to child ratios.

(8)  Indoor space per child may include floor space used for
furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children;
(b)  for the care of children; or
(c)  to store classroom materials.
(9)  Bathrooms, closets, staff lockers, hallways, corridors,

lobbies, kitchens, or staff offices are not included when
calculating indoor space for children's use.

R430-60-5.  Cleaning and Maintenance.
(1)  The provider shall maintain a clean and sanitary

environment.
(2)  The provider shall clean and sanitize bathroom surfaces

daily, including toilets, sinks, faucets, and counters.
(3)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
vermin.

(4)  The provider shall maintain ceilings, walls, floor
coverings, draperies, blinds, furniture, fixtures, and equipment
in good repair to prevent injury to children.

(5)  The provider shall maintain entrances, exits, steps and
outside walkways in a safe condition, and free of ice, snow, and
other hazards.

R430-60-6.  Outdoor Environment.
If the center has an outdoor play area used by children in

care, the following rules apply:
(1)  The outdoor play area shall be safely accessible to

children.
(2)  The outdoor play area shall have at least 40 square feet

of space for each child using the playground at the same time as
other children.

(3)  The outdoor play area shall be enclosed within a 4 foot
high fence or wall, or a solid natural barrier that is at least 4 feet
high. When children play outdoors, they must play in the
enclosed play area except during off-site activities described in
Section R430-60-20(2).

(4)  There shall be no gaps in fences greater than 5 inches
at any point, nor shall gaps between the bottom of the fence and
the ground be more than 5 inches.

(5)  There shall be no openings greater than 3-1/2 by 6-1/4
inches and less than 9 inches in diameter anywhere in the
outdoor play area where children's feet cannot touch the ground.

(6)  When in use, the outdoor play area shall be free of
animal excrement, harmful plants, objects, or substances, and
standing water.

(7)  The outdoor play area shall have a shaded area to
protect children from excessive sun and heat.

(8)  An outdoor source of drinking water, such as a
drinking fountain, individually labeled water bottles, or a pitcher
of water and individual cups that are taken outside, shall be
available to children whenever the outside temperature is 75
degrees or higher.

(9)  All outdoor play equipment and areas shall comply
with the following safety standards:

(a)  All stationary play equipment used by infants and
toddlers shall meet the following requirements:

(i)  There shall be no designated play surface that exceeds
3 feet in height.

(ii)  If the height of a designated play surface or climbing
bar on a piece of equipment is greater than 18 inches, it shall

have use zones that extend a minimum of 3 feet in all directions
from the perimeter of each piece of equipment.

(b)  All stationary play equipment used by preschoolers or
school age children shall meet the following requirements for
use zones:

(i)  If the height of a designated play surface or climbing
bar on a piece of equipment is greater than 20 inches, it shall
have use zones that extend a minimum of 6 feet in all directions
from the perimeter of each piece of equipment.

(c)  Two-year-olds may play on infant and toddler play
equipment.

(d)  Protective cushioning is required in all use zones.
(e)  If loose material is used as protective cushioning, the

depth of the material shall be at least 9 inches.  The provider
shall ensure that the material is periodically checked for
compaction, and if compacted, shall loosen the material.  If the
material cannot be loosened due to extreme weather conditions,
the provider shall not allow children to play on the equipment
until the material can be loosened to the required depth.

(f)  If a unitary cushioning material, such as rubber mats or
poured rubber-like material is used as protective cushioning:

(i)  the licensee shall ensure that the material meets the
standard established in ASTM Specification F 1292.  The
provider shall maintain documentation from the manufacturer
that the material meets these specifications.

(ii)  the licensee shall ensure that the cushioning material
is securely installed, so that it cannot become displaced when
children jump, run, walk, land, or move on it, or be moved by
children picking it up.

(g)  Stationary play equipment that has a designated play
surface less than the height specified in Table 1, and that does
not have moving parts children sit or stand on, may be placed on
grass, but shall not be placed on concrete, asphalt, dirt, or any
other hard surface.

TABLE 1

Heights of Designated Play Surfaces That May Be Placed on Grass

Infants
and Toddlers             Preschoolers          School Age
Less than 18"            Less than 20"         Less than 30"

(10)  There shall be no openings greater than 3-1/2 by 6-
1/4 inches and less than 9 inches in diameter on any piece of
stationary play equipment, or within or adjacent to the use zone
of any piece of stationary play equipment.

(11)  There shall be no strangulation hazards on, within the
use zone of, or adjacent to the use zone of any piece of
stationary play equipment.

(12)  There shall be no crush, shearing, or sharp edge
hazards on, within the use zone of, or adjacent to the use zone
of any piece of stationary play equipment.

(13)  There shall be no tripping hazards, such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

(14)  The provider shall maintain playgrounds and
playground equipment to protect children's safety.

R430-60-7.  Personnel.
(1)  The center must have a director who is at least 21 years

of age and who has one of the following:
(a)  an associates, bachelors, or graduate degree in child

development, early childhood education, elementary education,
or recreation from an accredited college;

(b)  a college degree in a related field with documented
four courses of higher education completed in child
development;

(c)  valid proof of a level 8, 9, or 10 Utah Early Childhood
Career Ladder certification issued by the Utah Office of Child
Care or the Utah Child Care Professional Development
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Institute;
(d)  a currently valid national certification such as a

Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other credential that the licensee demonstrates
as equivalent to the Department; or

(e)  a currently valid National Administrator Credential
(NAC) issued by the National Child Care Association, plus one
of the following:

(i)  valid proof of successful completion of 12 semester
credit hours of early childhood development courses from an
accredited college; or

(ii)  valid proof of completion of the following six Utah
Early Childhood Career Ladder courses offered through Child
Care Resource and Referral: Child Development Ages and
Stages, Learning in the Early Years, A Great Place for Kids,
Strong and Smart, Learning to Get Along, and Advanced Child
Development.

(f)  two years experience in child care, elementary
education, or a related field.

(2)  All caregivers included in the required caregiver to
child ratios shall be at least 18 years of age.

(3)  A volunteer may be included in the provider to child
ratio only if the volunteer meets all of the caregiver
requirements of this rule.

(4)  Each new director, assistant director, caregiver,
assistant caregiver, and volunteer shall receive orientation
training prior to assuming caregiving duties.  Orientation
training shall be documented in the caregiver's file and shall
include the following topics:

(a)  specific job responsibilities;
(b)  the center's emergency and disaster plan;
(c)  the current child care licensing rules found in Sections

R430-60-11 through 24;
(d)  procedure for releasing children to authorized

individuals only;
(e)  proper clean up of body fluids;
(f)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(g)  obtaining assistance in emergencies, as specified in the
center's emergency and disaster plan.

(h)  If the center provides infant or toddler care, new
caregiver orientation training topics shall also include:

(i)  preventing shaken baby syndrome and coping with
crying babies; and

(ii)  preventing sudden infant death syndrome.
(5)  The following individuals shall complete a minimum

of 10 hours of child care training each year, based on the
center's license date:

(a)  the director;
(b)  all caregivers;
(c)  all substitutes who work an average of 10 hours a week

or more, as averaged over any three month period; and
(d)  all volunteers that the provider includes in the provider

to child ratio.
(6)  Documentation of annual training shall be kept in each

caregiver's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(7)  Caregivers who begin employment partway through the
license year shall complete a proportionate number of training
hours based on the number of months worked prior to the
center's relicense date.

(8)  Annual training hours shall include the following
topics:

(a)  the current child care licensing rules found in Sections
R430-60-11 through 24;

(b)  a review of the center's policies and procedures and
emergency and disaster plans, including any updates;

(c)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(d)  principles of child growth and development, including
development of the brain; and

(e)  positive guidance.
(9)  If the center provides infant or toddler care, annual

training topics for the center director and all infant and toddler
caregivers shall also include:

(a)  preventing shaken baby syndrome and coping with
crying babies; and

(b)  preventing sudden infant death syndrome.
(10)  A minimum of 5 hours of the required annual in-

service training shall be face-to-face instruction.

R430-60-8. Administration.
(1)  The licensee is responsible for all aspects of the

operation and management of the center.
(2)  The licensee shall comply with all federal, state, and

local laws and rules pertaining to the operation of a child care
center.

(3)  The provider shall not engage in or allow conduct that
is adverse to the public health, morals, welfare, and safety of the
children in care.

(4)  The provider shall take all reasonable measures to
protect the safety of children in care. The licensee shall not
engage in activity or allow conduct that unreasonably endangers
children in care.

(5)  Either the center director or a designee with authority
to act on behalf of the center director shall be present at the
facility whenever the center is open for care.

(6)  Director designees shall be at least 21 years of age, and
shall have completed their orientation training.

(7)  There shall be a working telephone at the facility, and
the center director shall inform the Department of any changes
to the center's telephone number within 48 hours of the change.

(8)  The provider shall call the Department within 24 hours
to report any fatality, hospitalization, emergency medical
response, or injury that requires attention from a health care
provider, unless an emergency medical transport was part of a
child's medical treatment plan identified by the parent. The
provider shall also mail or fax a written report to the Department
within five days of the incident.

(9)  The center director shall train and supervise all staff to:
(a)  ensure their compliance with this rule;
(b)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.
(10)  The provider shall establish and follow written

policies and procedures for the health and safety of the children
in care. The written policies and procedures shall address at
least the following areas:

(a)  direct supervision and protection of children at all
times, including when they are sleeping, using the bathroom, in
a mixed group activity, on the playground, and during off-site
activities;

(b)  maintaining required caregiver to child ratios when the
center has more than the expected number of children, or fewer
than the scheduled number of caregivers;

(c)  procedures to account for each child's attendance and
whereabouts;

(d)  procedures to ensure that the center releases children
to authorized individuals only;

(e)  confidentiality and release of information;
(f)  the use of movies and video or computer games,

including what industry ratings the center allows;
(g)  recognizing early signs of illness and determining

when there is a need for exclusion from the center;
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(h)  discipline of children, including behavioral
expectations of children and discipline methods used; and

(i)  how long a child will cry before the parent is contacted.
(11)  The provider shall ensure that the written policies and

procedures are available for review by staff and the Department
during business hours.

R430-60-9.  Records.
(1)  The provider shall maintain the following general

records on-site for review by the Department:
(a)  documentation of the previous 12 months of fire and

disaster drills as specified in R430-60-10(9) and (11);
(b)  current animal vaccination records as required in

R430-60-22(2);
(c)  a six week record of child attendance, including sign-in

and sign-out records;
(d)  a current local health department inspection;
(e)  a current local fire department inspection;
(f)  if the licensee has been licensed for one year or longer,

the most recent "Request for Annual Renewal of CBS/LIS
Criminal History Information for Child Care" listing the licensee
and all current providers, caregivers, volunteers, directors,
owners, and members of the governing body; and

(g)  if the licensee has been licensed for one year or longer,
the most recent criminal background "Disclosure and Consent
Statement" listing the licensee and all current providers,
caregivers, volunteers, directors, owners, and members of the
governing body.

(2)  The provider shall maintain the following records for
each currently enrolled child on-site for review by the
Department:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  the parent's name, address, and phone number,

including a daytime phone number;
(iv)  the names of people authorized by the parent to pick

up the child;
(v)  the name, address and phone number of a person to be

contacted in the event of an emergency if the provider is unable
to contact the parent; and

(vi)  medical conditions, including a certification that all
immunizations are current.

(b)  a transportation permission form, if the center provides
transportation services;

(c)  a six week record of medication permission forms, and
a six week record of medications actually administered; and

(d)  a six week record of incident, accident, and injury
reports.

(3)  The provider shall ensure that information in children's
files is not released without written parental permission.

(4)  The provider shall maintain the following records for
each staff member on-site for review by the Department:

(a)  date of initial employment;
(b)  approved initial CBS/LIS Consent and Release of

Liability for Child Care" form;
(c)  a six week record of days worked, and the times

worked each day;
(d)  orientation training documentation for caregivers, and

for volunteers who work at the center at least once each month;
(e)  annual training documentation for all providers and

substitutes who work an average of 10 hours or more a week, as
averaged over any three month period; and

(f)  current first aid and CPR certification, if applicable as
required in R430-60-10(2), R430-60-20(2)(c), and R430-60-
21(2).

R430-60-10.  Emergency Preparedness.

(1)  The provider shall post the center's street address and
emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the center.

(2)  At least one person at the facility at all times when
children are in care shall have a current Red Cross, American
Heart Association, or equivalent first aid and infant and child
CPR certification.  Equivalent CPR certification must include
hands-on testing.

(3)  The licensee shall maintain first-aid supplies in the
center, including at least antiseptic, band-aids, and tweezers.

(4)  The provider shall have a written emergency and
disaster plan which shall include at least the following:

(a)  procedures for responding to medical emergencies and
serious injuries that require treatment by a health care provider;

(b)  procedures for responding to fire, earthquake, flood,
power failure, and water failure;

(c)  the location of and procedure for emergency shut off
of gas, electricity, and water;

(d)  an emergency relocation site where children may be
housed if the center is uninhabitable;

(e)  a means of posting the relocation site address in a
conspicuous location that can be seen even if the center is
closed;

(f)  the transportation route and means of getting staff and
children to the emergency relocation site;

(g)  a means of accounting for each child's presence in
route to and at the relocation site;

(h)  a means of accessing children's emergency contact
information and emergency releases;

(i)  provisions for emergency supplies, including at least
food, water, a first aid kit, diapers if the center cares for
diapered children, and a cell phone;

(j)  procedures for ensuring adequate supervision of
children during emergency situations, including while at the
center's emergency relocation site; and

(k)  staff assignments for specific tasks during an
emergency.

(5)  The provider shall ensure that the emergency and
disaster plan is followed in the event of an emergency.

(6)  The provider shall review the emergency and disaster
plan annually, and update it as needed.  The provider shall note
the date of reviews and updates to the plan on the plan.

(7)  The emergency and disaster plan shall be available for
immediate review by staff and the Department during business
hours.

(8)  The provider shall conduct fire evacuation drills
monthly.  Drills shall include complete exit of all children and
staff from the building.

(9)  The provider shall document all fire drills, including:
(a)  the date and time of the drill;
(b)  the number of children participating;
(c)  the name of the person supervising the drill;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(10)  The provider shall conduct drills for disasters other

than fires at least once every six months.
(11)  The provider shall document all disaster drills,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power outage, tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(12)  The center shall vary the days and times on which fire

and other disaster drills are held.

R430-60-11.  Supervision and Ratios.
(1)  The provider shall ensure that caregivers provide and
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maintain direct supervision of all children at all times.
(2)  Caregivers shall actively supervise children on the

playground to minimize the risk of injury to a child.
(3)  The licensee must maintain minimum care giver to

child ratios as provided in Table 2.

TABLE 2

Caregiver to Child Ratios

Caregivers          Children            Limits for Mixed Ages
1                   12                  No children under age 2
1                   8                   2 children under age 2
1                   6                   3 children under age 2

(4)  Regardless of the number of other children and the
minimum ratios in Table 2, if only two care givers are present,
the facility may not care for more than four children under the
age of two.

(5)  For no more than 20 minutes, the minimum ratios in
Table 2 may not exceed one care giver to 16 children if none of
the children are younger than 24 months old, to allow for an
additional care giver to arrive at the program.

(6)  An hourly program that exceeds the ratio in Table 2,
must be able to document having care givers, who, as a
condition of their employment, are on call to come to the
program as needed and arrive at the program within 20 minutes
after receiving notification to report.

(7)  Whenever the total number of children present to be
cared for at a hourly program is more than 20, children younger
than 24 months must be cared for in an area that is physically
separated from older children.  All children 24 months old and
older may be cared for in the same group in the same area.

(8)  The children of the licensee or any employee, age four
or older, are not counted in the caregiver to child ratios when
the parent of the child is working at the center.

R430-60-12.  Injury Prevention.
(1)  The provider shall ensure that the building, grounds,

toys, and equipment are maintained and used in a safe manner
to prevent injury to children.

(2)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that children could
pull down on themselves.

(3)  The following items shall be inaccessible to children:
(a)  firearms, ammunition, and other weapons on the

premises.  Firearms shall be stored separately from ammunition,
in a cabinet or area that is locked with a key or combination
lock, unless the use is in accordance with the Utah Concealed
Weapons Act, or as otherwise allowed by law;

(b)  tobacco, alcohol, illegal substances, and sexually
explicit material;

(c)  when in use, portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames;
(h)  sharp objects, edges, corners, or points which could cut

or puncture skin;
(i)  for children age 4 and under, ropes, cords, and chains

long enough to encircle a child's neck, such as those found on
window blinds or drapery cords;

(j)  for children age 4 and under, plastic bags large enough
for a child's head to fit inside, latex gloves, and balloons; and

(k)  for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of
less than 1-1/4 inch and a length of less than 2-1/4 inches.

(4)  The provider shall store all toxic or hazardous

chemicals in a container labeled with its contents.
(5)  Electrical outlets and surge protectors accessible to

children age four and younger shall have protective caps or
safety devices when not in use.

(6)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(7)  High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(8)  Indoor stationary gross motor play equipment, such as
slides and climbers, accessible to children under age 3 shall not
have a designated play surface that exceeds 3 feet in height.

(a)  If such equipment has an elevated designated play
surface less than 18 inches in height, it shall not be placed on a
hard surface, such as wood, tile, linoleum, or concrete, and shall
have a three foot use zone.

(b)  If such equipment has an elevated designated play
surface that is 18 inches to 3 feet in height, it shall be
surrounded by mats at least 2 inches thick, or cushioning that
meets ASTM Standard F1292, in a three foot use zone.

(9)  Indoor stationary gross motor play equipment, such as
slides and climbers, accessible to children age 3 and older shall
not have a designated play surface that exceeds 5-1/2 feet in
height.

(a)  If such equipment has an elevated designated play
surface less than 3 feet in height, it shall be surrounded by
protective cushioning material, such as mats at least 1 inch
thick, in a six foot use zone.

(b)  If such equipment has an elevated designated play
surface that is 3 feet to 5-1/2 feet in height, it shall be
surrounded by cushioning that meets ASTM Standard F1292, in
a six foot use zone.

(10)  There shall be no trampolines on the premises that are
accessible to any child in care.

(11)  If there is a swimming pool on the premises that is
not emptied after each use:

(a)  the provider shall ensure that the pool is enclosed
within a fence or other solid barrier at least six feet high that is
kept locked whenever the pool is not in use;

(b)  the provider shall maintain the pool in a safe manner;
(c)  the provider shall meet all applicable state and local

laws and ordinances related to the operation of a swimming
pool; and

(d)  If the pool is over four feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the licensee can demonstrate to the
Department to be equivalent to Red Cross certification, any time
children have access to the pool.

(12) If wading pools are used:
(a)  a caregiver must be at the pool supervising children

whenever there is water in the pool;
(b)  diapered children must wear swim diapers and rubber

pants while in the pool; and
(c)  the pool shall be emptied and sanitized after each use

by a separate group of children.

R430-60-13.  Parent Notification and Child Security.
(1)  The provider shall post a copy of the Department's

child care guide in the center for parents' review during business
hours.

(2)  Parents shall have access to the center and their child's
classroom at all times their child is in care.

(3)  The provider shall ensure the following procedures are
followed when children arrive at the center or leave the center:

(a)  Each child must be signed in and out of the center by
the person dropping the child off and picking the child up,
including the date and time the child arrives or leaves.

(b)  Persons signing children into the center shall use
identifiers, such as a signature, initials, or electronic code.

(c)  Persons signing children out of the center shall use
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identifiers, such as a signature, initials, or electronic code, and
shall have photo identification if they are unknown to the
provider.

(d)  Only parents or persons with written authorization
from the parent may take any child from the center. In an
emergency, the provider may accept verbal authorization if the
provider can confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(e)  School age children may sign themselves in and out of
the program with written permission from their parent.

(4)  The provider shall give parents a written report of
every incident, accident, or injury involving their child on the
day of occurrence. The caregivers involved, the center director,
and the person picking the child up shall sign the report on the
day of occurrence. If a school age child signs him or herself out
of the program, a copy of the report shall be mailed to the
parent, or given to the parent the next day the child attends the
program.

(5)  If a child is injured and the injury appears serious but
not life threatening, the provider shall contact the parent
immediately, in addition to giving the parent a written report of
the injury.

(6)  In the case of a life threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb,
the provider shall contact emergency personnel immediately,
before contacting the parent. If the parent cannot be reached
after emergency personnel have been contacted, the provider
shall attempt to contact the child's emergency contact person.

R430-60-14.  Child Health.
(1)  The licensee shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  All staff shall follow the reporting requirements for

witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of tobacco, alcohol, illegal substances, or
sexually explicit material on the premises or in center vehicles
is prohibited any time that children are in care.

R430-60-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The provider shall ensure that the center's meal service

complies with local health department food service regulations.
(b)  The provider shall offer meals or snacks at least once

every three hours that a child is in care.
(c)  The provider shall serve children's food on dishes,

napkins, or sanitary high chair trays, except for individual
serving size items, such as crackers, if they are placed directly
in the children's hands.  The provider shall not place food on a
bare table.

(2)  If the parent of a child in care has informed the
provider that his or her child has a food allergy or sensitivity,
the provider shall ensure that the child is not given that food or
drink.

(3)  The provider shall ensure that food and drink brought
in by parents for an individual child's use is labeled with the
child's name, and refrigerated if needed. The provider shall
ensure that a child in care does not consume a food or beverages
that was brought in for another child.

R430-60-16.  Infection Control.
(1)  Staff shall wash their hands thoroughly with liquid

soap and warm running water at the following times:
(a)  before handling or preparing food or bottles;
(b)  before and after eating meals and snacks or feeding

children;
(c)  before and after diapering a child;
(d)  after using the toilet or helping a child use the toilet;
(e)  before administering medication;

(f)  after coming into contact with body fluids;
(g)  after playing with or handling animals;
(h)  when coming in from outdoors; and
(h)  after cleaning or taking out garbage.
(2)  The provider shall ensure that children wash their

hands thoroughly with liquid soap and warm running water at
the following times:

(a)  before and after eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with body fluids;
(d)  after playing with animals; and
(e)  when coming in from outdoors.
(3)  Only single use towels from a covered dispenser or an

electric hand-drying device may be used to dry hands.
(4)  The provider shall ensure that toilet paper is accessible

to children, and that it is kept on a dispenser.
(5)  The provider shall clean and sanitize all washable toys

and materials weekly, or more often if necessary.
(6)  Stuffed animals, cloth dolls, and dress-up clothes must

be machine washable.  Pillows must be machine washable, or
have removable covers that are machine washable.  The
provider shall wash stuffed animals, cloth dolls, dress-up
clothes, and pillows or covers weekly.

(7)  If water play tables or tubs are used, they shall be
washed and sanitized daily, and children shall wash their hands
prior to engaging in the activity.

(8)  Persons with contagious TB shall not work or
volunteer in the center.

(9)  Children's clothing which is wet or soiled from body
fluids:

(a)  shall not be rinsed or washed at the center; and
(b)  shall be placed in a leakproof container, labeled with

the child's name, and returned to the parent.
(10)  If the center uses a potty chair, the provider shall

clean and sanitize the chair after each use.
(11)  The center shall have a portable body fluid clean up

kit.
(a)  All staff shall know the location of the kit and how to

use it.
(b)  The provider shall use the kit to clean up spills of body

fluids.
(c)  The provider shall restock the kit as needed.
(12)  The provider shall notify the local health department,

on the day of discovery, of any reportable infectious diseases
among children or caregivers, or any sudden or extraordinary
occurrence of a serious or unusual illness, as required by the
local health department.

(13)  The provider shall post a parent notice at the center
when any staff or child has an infectious disease or parasite.

(a)  The provider shall post the notice in a conspicuous
location where it can be seen by all parents.

(b)  The provider shall post and date the notice the same
day the disease or parasite is discovered, and the notice shall
remain posted for at least 5 days.

R430-60-17.  Medications.
(1)  If medications are given, they shall be administered to

children only by a provider trained in the administration of
medications as specified in subsections (7) and (8) below.

(2)  All over-the-counter and prescription medications
shall:

(a)  be labeled with the child's full name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(3)  All non-refrigerated medications shall be inaccessible

to children and stored in a container or area that is locked, such
as a locked room, cupboard, drawer, or a lockbox.  The provider
shall store all refrigerated medications in a leakproof container.
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(4)  The provider shall have a written medication
permission form completed and signed by the parent prior to
administering any over-the-counter or prescription medication
to a child.  The permission form must include:

(a)  the child's name;
(b)  the name of the medication;
(c)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and
(d)  the parent signature and the date signed.
(5)  If the provider keeps over-the-counter medication at

the center that is not brought in by a parent for their child's use,
the medication shall not be administered to any child without
prior parental consent for each instance it is given.  The consent
must be either:

(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent or person
picking up the child signs upon picking up the child.

(6)  If the provider chooses not to administer medication as
instructed by the parent, the provider shall notify the parent of
their refusal to administer the medication prior to the time the
medication needs to be given.

(7)  When administering medication, the provider
administering the medication shall:

(a)  wash their hands;
(b)  check the medication label to confirm the child's name;
(c)  compare the instructions on the parent release form

with the directions on the prescription label or product package
to ensure that a child is not given a dosage larger than that
recommended by the health care provider or the manufacturer;

(d)  administer the medication; and
(e)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.
(8)  The provider shall report any adverse reaction to a

medication or error in administration to the parent immediately
upon recognizing the error or reaction, or after notifying
emergency personnel if the reaction is life threatening.

R430-60-18.  Napping.
If the center uses sleeping equipment for rest time, the

following rules apply:
(1)  The provider shall maintain sleeping equipment in

good repair.
(2)  A separate crib, cot, mat, or other sleeping equipment

shall be used for each child during nap times.
(3)  If sleeping equipment is clearly assigned to and used

by an individual child, the provider must clean and sanitize it as
needed, but at least weekly.

(4)  If sleeping equipment is not clearly assigned to and
used by an individual child, the provider must clean and sanitize
it prior to each use.

(5)  The provider must either store sleeping equipment so
that the surfaces children sleep on do not touch each other, or
else clean and sanitize sleeping equipment prior to each use.

(6)  The provider shall space cribs, cots, and mats a
minimum of 2 feet apart when in use, to allow for adequate
ventilation, easy access, and ease of exiting.

(7)  Cots and mats may not block exits.

R430-60-19.  Child Discipline.
(1)  The provider shall inform caregivers and children of

the center's behavioral expectations for children.
(2)  The provider may discipline children using positive

reinforcement, redirection, and by setting clear limits that
promote children's ability to become self-disciplined.

(3)  Caregivers may use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others or from destroying property.

(4)  Discipline measures shall not include any of the
following:

(a)  any form of corporal punishment such as hitting,
spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (3) above.

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-60-20.  Activities.
(1)  The provider shall offer a variety of activities and

materials that are appropriate to the age and development of the
children accepted for care.

(2)  If off-site activities are offered:
(a)  the provider shall obtain written parental consent for

each activity in advance;
(b)  caregivers shall take written emergency information

and releases with them for each child in the group, which shall
include:

(i)  the child's name;
(ii)  the parent's name and phone number;
(iii)  the name and phone number of a person to notify in

the event of an emergency if the parent cannot be contacted;
(iv)  the names of people authorized by the parents to pick

up the child; and
(c)  the provider shall maintain required caregiver to child

ratios and direct supervision during the activity;
(d)  at least one caregiver present shall have a current Red

Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification;

(3)  If swimming activities are offered, caregivers shall
remain with the children during the activity, and lifeguards and
pool personnel shall not count toward the caregiver to child
ratio.

R430-60-21.  Transportation.
(1)  Any vehicle used for transporting children shall:
(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  have a current vehicle registration and safety
inspection;

(d)  be maintained in a safe and clean condition;
(e)  maintain temperatures between 60-90 degrees

Fahrenheit when in use;
(f)  contain a first aid kit; and
(g)  contain a body fluid clean up kit.
(2)  At least one adult in each vehicle transporting children

shall have a current Red Cross, American Heart Association, or
equivalent first aid and infant and child CPR certification.

(3)  The adult transporting children shall:
(a)  have and carry with them a current valid Utah driver's

license, for the type of vehicle being driven, whenever they are
transporting children;

(b)  have with them written emergency contact information
for all of the children being transported;

(c)  ensure that each child being transported is wearing an
appropriate individual safety restraint;
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(d)  ensure that no child is left unattended by an adult in the
vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and,

(g)  ensure that the vehicle is locked during transport.

R430-60-22.  Animals.
(1)  All animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(2)  All animals at the facility shall have current
immunizations for all vaccine preventable diseases that are
transmissible to humans. The center shall have documentation
of the vaccinations.

(3)  There shall be no animal on the premises that has a
history of dangerous, attacking, or aggressive behavior, or a
history of biting even one person.

(4)  Children younger than school age shall not assist with
the cleaning of animals or animal cages, pens, or equipment.

(5)  If a school age child assists in the cleaning of animals
or animal cages, the child shall wash his or her hands
immediately after handling the animal or animal equipment.

(6)  There shall be no animals or animal equipment in food
preparation or eating areas.

(7)  Children shall not handle reptiles or amphibians.

R430-60-23.  Diapering.
If the center diapers children, the following applies:
(1)  Caregivers shall change children's diapers at a diaper

changing station.  Diapers shall not be changed on surfaces used
for any other purpose.

(2)  Each diapering station shall be equipped with railings
to prevent a child from falling when being diapered.

(3)  Caregivers shall not leave children unattended on the
diapering surface.

(4)  The diapering surface shall be smooth, waterproof, and
in good repair.

(5)  The provider shall post diapering procedures at each
diapering station and ensure that they are followed.

(6)  There shall be a handwasing sink used exclusively for
diapering and handwashing after diapering.

(7)  Caregivers shall clean and sanitize the diapering
surface after each diaper change.

(8)  Caregivers shall wash their hands before and after each
diaper change.

(9)  Caregivers shall place soiled disposable diapers in a
container that has a plastic lining and a tightly fitting lid.

(10)  The provider shall daily clean and sanitize containers
where soiled diapers are placed.

(11)  If cloth diapers are used:
(a)  they shall not be rinsed at the center; and
(b)  after a diaper change, the caregiver shall place the cloth

diaper directly into a leakproof container that is inaccessible to
children and labeled with the child's name, or a leakproof diaper
service container.

(12)  Caregivers shall change children's diapers promptly
when they are wet or soiled, and shall check diapers at least
once every two hours.

R430-60-24.  Infant and Toddler Care.
If the center cares for infants or toddlers, the following

applies:
(1)  If an infant is not able to sit upright and hold their own

bottle, a caregiver shall hold the infant during bottle feeding.
Bottles shall not be propped.

(2)  The provider shall clean and sanitize high chair trays
prior to each use.

(3)  The provider shall cut solid foods for infants into
pieces no larger than 1/4 inch in diameter.  The provider shall
cut solid foods for toddlers into pieces no larger than 1/2 inch
in diameter.

(4)  Baby food, formula, and breast milk for infants that is
brought from home for an individual child's use must be:

(a)  labeled with the child's name;
(b)  labeled with the date and time of preparation or

opening of the container, such as a jar of baby food;
(c)  kept refrigerated if needed; and
(d)  discarded within 24 hours of preparation or opening,

except that powdered formula or dry foods which are opened,
but are not mixed, are not considered prepared.

(5)  Formula and milk, including breast milk, shall be
discarded after feeding, or within two hours of initiating a
feeding.

(6)  To prevent burns, heated bottles shall be shaken and
tested for temperature before being fed to children.

(7)  Pacifiers, bottles, and non-disposable drinking cups
shall be labeled with each child's name, and shall not be shared.

(8)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(9)  Infants shall sleep in equipment designed for sleep
such as a crib, bassinet, porta-crib or play pen.  Infants shall not
be placed to sleep on mats or cots, or in bouncers, swings, car
seats, or other similar pieces of equipment.

(10)  Cribs used by a child in care must:
(a)  have tight fitting mattresses;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail; and
(d)  not have strings, cords, ropes, or other entanglement

hazards strung across the crib rails.
(11)  Infants shall not be placed on their stomachs for

sleeping, unless there is documentation from a health care
provider for treatment of a medical condition.

(12)  Walkers with wheels are prohibited.
(13)  Infants and toddlers shall not have access to objects

made of styrofoam.
(14)  Caregivers shall respond as promptly as possible to

infants and toddlers who are in emotional distress due to
conditions such as hunger, fatigue, wet or soiled diapers, fear,
teething, or illness.

(15)  Awake infants and toddlers shall receive positive
physical stimulation and positive verbal interaction with a
caregiver at least once every 20 minutes.

(16)  Awake infants and toddlers shall not be confined for
more than 30 minutes in one piece of equipment, such as
swings, high chairs, cribs, play pens, or other similar pieces of
equipment.

(17)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(18)  All toys used by infants and toddlers shall be cleaned
and sanitized:

(a)  weekly;
(b)  after being put in a child's mouth before another child

plays with it; and
(c)  after being contaminated by body fluids.

KEY:  child care facilities
May 1, 2012 26-39
Notice of Continuation June 6, 2008
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-70.  Out of School Time Child Care Programs.
R430-70-1.  Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It establishes standards for the operation and maintenance of out
of school time programs and requirements to protect the health
and safety of children in these programs.

R430-70-2.  Definitions.
(1)  "Accredited College" means a college accredited by an

agency recognized by the United States Department of
Education as a valid accrediting agency.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Body Fluids" means blood, urine, feces, vomit,
mucous, and saliva.

(4)  "Caregiver" means an employee or volunteer who
provides direct care to children.

(5)  "CPSC" means the Consumer Product Safety
Commission.

(6)  "Department" means the Utah Department of Health.
(7)  "Designated Play Surface" means a flat surface on a

piece of stationary play equipment that a child could stand,
walk, sit, or climb on, and that is at least 2" by 2" in size.

(8)  "Direct Supervision" means the caregiver must be able
to hear all of the children and must be near enough to intervene
when necessary.

(9)  "Emotional Abuse" means behavior that could impair
a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(10)  "Group" means the children assigned to one or two
caregivers, occupying an individual classroom or an area
defined by furniture or another partition within a room.

(11)  "Health Care Provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(12)  "Inaccessible to Children" means either locked, such
as in a locked room, cupboard or drawer, or with a child safety
lock, or in a location that a child can not get to.

(13)  "Infectious Disease" means an illness that is capable
of being spread from one person to another.

(14)  "Licensee" means the legally responsible person or
persons holding a valid Department of Health child care license.

(15)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription from a
health care provider. This includes herbal remedies.

(16)  "Parent" means the parent or legal guardian of a child
in care.

(17)  "Person" means an individual or a business entity.
(18)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(19)  "Play Equipment Platform" means a flat surface on a

piece of stationary play equipment intended for more than one
user to stand on, and upon which the users can move freely.

(20)  "Protective Barrier" means an enclosing structure
such as bars, lattice, or a solid panel, around an elevated play
equipment platform that is intended to prevent a child from
either accidently or deliberately passing through the barrier.

(21)  "Protective cushioning" means cushioning material
that is approved by the American Society for Testing and
Materials.  For example, sand, pea gravel, engineered wood
fibers, shredded tires, or unitary cushioning material, such as
rubber mats or poured rubber-like material.

(22)  "Provider" means the licensee or a staff member to
whom the licensee has delegated a duty under this rule.

(23)  "Sanitize" means to remove soil and small amounts of

certain bacteria from a surface or object with a chemical agent.
(24)  "Sexual Abuse" means abuse as defined in Utah

Code, Section 76-5-404.1(2).
(25)  "Sexually Explicit Material" means any depiction of

sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(26)  "Stationary Play Equipment" means equipment such
as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when children use it.
Stationary play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(27)  "Use Zone" means the area beneath and surrounding

a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(28)  "Volunteer" means a person who provides care to a
child but does not receive direct or indirect compensation for
doing so.  A volunteer is not included in the provider to child
ratio, unless the volunteer meets all of the caregiver
requirements of this rule.

R430-70-3.  License Required.
(1)  A person or persons must be licensed to provide child

care if:
(a)  they provide care in the absence of the child's parent;
(b)  they provide care for five or more children;
(c)  they provide care in a place other than the provider's

home or the child's home;
(d)  the program is open to children on an ongoing basis,

on three or more days a week and for 30 or more days in a
calendar year; and

(e)  they provide care for direct or indirect compensation.
(2)  A person or persons may be licensed as an out of

school time program under this rule if:
(a)  they either provide care for two or more hours per day

on days when school is in session for the child in care, and four
or more hours per day on days when school is not in session for
the child in care; or they provide care for four or more hours per
day on days when school is not in session; and

(c)  all of the children who attend the program are at least
five years of age.

R430-70-4.  Facility.
(1)  The licensee shall ensure that any building or

playground structure constructed prior to 1978 which has
peeling, flaking, chalking, or failing paint is tested for lead
based paint. If lead based paint is found, the licensee shall
contact the local health department and follow all required
procedures for the removal of the lead based paint.

(2)  There shall be at least two working toilets and two
working sinks accessible to the children in care.

(3)  If there are more than 50 children in attendance, there
shall be one additional working sink and one additional working
toilet for each additional group of 1 to 25 children.

(4)  Children shall have privacy when using the bathroom.
(5)  For buildings newly licensed under this rule after 30

June 2010 there shall be a working hand washing sink in each
classroom.

(6)  In gymnasiums, and in classrooms in buildings
licensed before 30 June 2010, hand sanitizer must be available
to children in care if there is not a handwashing sink in the
room.

(7)  All rooms and occupied areas in the building shall be
ventilated by mechanical ventilation or by windows that open
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and have screens.
(8)  The provider shall maintain the indoor temperature

between 65 and 82 degrees Fahrenheit.
(9)  The provider shall maintain adequate light intensity for

the safety of children and the type of activity being conducted
by keeping lighting equipment in good working condition.

(10)  Windows, glass doors, and glass mirrors within 36
inches from the floor or ground shall be made of safety glass, or
have a protective guard.

(11)  There shall be at least 35 square feet of indoor space
for each child, including the licensee's and employees' children
who are not counted in the caregiver to child ratios.

(12)  Indoor space per child may include floor space used
for furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children;
(b)  for the care of children; or
(c)  to store classroom materials.
(13)  Bathrooms, closets, staff lockers, hallways, corridors,

lobbies, kitchens, or staff offices are not included when
calculating indoor space for children's use.

R430-70-5.  Cleaning and Maintenance.
(1)  The provider shall maintain a clean and sanitary

environment.
(2)  The provider shall clean and sanitize bathroom surfaces

daily, including toilets, sinks, faucets, and counters.
(3)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
vermin.

(4)  The provider shall maintain ceilings, walls, floor
coverings, draperies, blinds, furniture, fixtures, and equipment
in good repair to prevent injury to children.

(5)  The provider shall maintain entrances, exits, steps and
outside walkways in a safe condition, and free of ice, snow, and
other hazards.

R430-70-6.  Outdoor Environment.
(1)  There shall be an outdoor play area for children that is

safely accessible to children.
(2)  The outdoor play area shall have at least 40 square feet

of space for each child using the playground at the same time.
(3)  The outdoor play area shall accommodate at least 33

percent of the licensed capacity at one time or shall be at least
1600 square feet.

(4)  The outdoor play area used by children shall be
enclosed within a 4 foot high fence or wall, or a solid natural
barrier that is at least 4 feet high.

(5)  There shall be no openings greater than 3-1/2 by 6-1/4
inches and less than 9 inches in diameter anywhere in the
outdoor play area where children's feet cannot touch the ground.

(6)  When in use, the outdoor play area shall be free of
animal excrement, harmful plants, harmful objects, harmful
substances, and standing water.

(7)  The outdoor play area shall have a shaded area to
protect children from excessive sun and heat.

(8)  Children shall have unrestricted access to drinking
water whenever the outside temperature is 75 degrees or higher.

(9)  All outdoor play equipment and areas shall comply
with the following safety standards by the dates specified in
Subsection (10) below.

(a)  All stationary play equipment used by children shall
meet the following requirements for use zones:

(i)  If the height of a designated play surface or climbing
bar on a piece of equipment, excluding swings, is greater than
20 inches, it shall have use zones that meet the following
criteria:

(A)  The use zone shall extend a minimum of 6 feet in all
directions from the perimeter of each piece of equipment.

(B)  The use zones of two pieces of equipment that are
positioned adjacent to one another may overlap if the designated
play surfaces of each structure are no more than 30 inches above
the protective surfacing underneath the equipment. In such
cases, there shall be a minimum of 6 feet between the adjacent
pieces of equipment.

(C)  There shall be a minimum use zone of 9 feet between
adjacent pieces of equipment if the designated play surface of
one or both pieces of equipment is more than 30 inches above
the protective surfacing underneath the equipment.

(ii)  The use zone in the front and rear of a single-axis
swing shall extend a minimum distance of twice the height of
the pivot point of the swing, and may not overlap the use zone
of any other piece of equipment.

(iii)  The use zone for the sides of a single-axis swing shall
extend a minimum of 6 feet from the perimeter of the structure,
and may overlap the use zone of a separate piece of equipment.

(iv)  The use zone of a multi-axis swing shall extend a
minimum distance of 6 feet plus the length of the suspending
members, and shall never overlap the use zone of another piece
of equipment.

(v)  The use zone for merry-go-rounds shall never overlap
the use zone of another piece of equipment.

(vi)  The use zone for spring rockers shall extend a
minimum of 6 feet from the at-rest perimeter of the equipment.

(b)  Protective cushioning is required in all use zones.
(c)  If sand, gravel, or shredded tires are used as protective

cushioning, the depth of the material shall meet the CPSC
guidelines in Table 1. The provider shall ensure that the material
is periodically checked for compaction, and if compacted, shall
loosen the material to the depth listed in Table 1. If the material
cannot be loosened due to extreme weather conditions, the
provider shall not allow children to play on the equipment until
the material can be loosened to the required depth.

TABLE 1

Depths of Protective Cushioning Required for
Sand, Gravel, and Shredded Tires

Highest Designated
Play Surface,
Climbing Bar,
or Swing Pivot      Fine   Coarse    Fine     Medium   Shredded
Point               Sand   Sand      Gravel   Gravel   Tires

4' high or less      6"      6"       6"       6"        6"
Over 4' up to 5'     6"      6"       6"       6"        6"
Over 5' up to 6'    12"     12"       6"       12"       6"
Over 6' up to 7'    12"     Not       9"       Not       6"
                            Allowed            Allowed
Over 7' up to 8'    12"     Not       12"      Not       6"
                            Allowed            Allowed
Over 8' up to 9'    12"     Not       12"      Not       6"
                            Allowed            Allowed
Over 9' up to 10'  Not      Not       12"      Not       6"
                   Allowed  Allowed            Allowed
Over 10' up to 11' Not      Not       Not      Not       6"
                   Allowed  Allowed   Allowed  Allowed
Over 11' up to 12' Not      Not       Not      Not       6"
                   Allowed  Allowed   Allowed  Allowed

(d)  If shredded wood products are used as protective
cushioning, the depth of the shredded wood shall meet the
CPSC guidelines in Table 2.

TABLE 2

Depths of Protective Cushioning Required
for Shredded Wood Products

Highest Designated
Play Surface,
Climbing Bar,
or Swing           Engineered    Double Shredded
Pivot Point        Wood Fibers   Wood Chips   Bark Mulch

4' high or less      6"             6"           6"
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Over 4' up to 5'     6"             6"           6"
Over 5' up to 6'     6"             6"           6"
Over 6' up to 7'     9"             6"           9"
Over 7' up to 8'     12"            9"           9"
Over 8' up to 9'     12"            9"           9"
Over 9' up to 10'    12"            9"           9"
Over 10' up to 11'   12"            12"          12"
Over 11'             12"        Not Allowed   Not Allowed

(e)  If wood products are used as cushioning material:
(i)  the providers shall maintain documentation from the

manufacturer verifying that the material meets ASTM
Specification F 1292, which is adopted by reference; and

(ii)  there shall be adequate drainage under the material.
(f)  If a unitary cushioning material, such as rubber mats or

poured rubber-like material is used as protective cushioning:
(i)  the licensee shall ensure that the material meets the

standard established in ASTM Specification F 1292. The
provider shall maintain documentation from the manufacturer
that the material meets these specifications.

(ii)  the licensee shall ensure that the cushioning material
is securely installed, so that it cannot become displaced when
children jump, run, walk, land, or move on it, or be moved by
children picking it up.

(g)  Stationary play equipment that has a designated play
surface less than 30 inches and that does not have moving parts
children sit or stand on, may be placed on grass, but shall not be
placed on concrete, asphalt, dirt, or any other hard surface.

(h)  Stationary play equipment shall have protective
barriers on all play equipment platforms that are over 48 inches
above the ground. The bottom of the protective barrier shall be
less than 3-1/2 inches above the surface of the platform, and
there shall be no openings greater than 3-1/2 inches in the
barrier. The top of the protective barrier shall be at least 38
inches above the surface of the platform.

(i)  There shall be no openings greater than 3-1/2 by 6-1/4
inches and less than 9 inches in diameter on any piece of
stationary play equipment, or within or adjacent to the use zone
of any piece of stationary play equipment.

(j)  There shall be no protrusion or strangulation hazards
on, within the use zone of, or adjacent to the use zone of any
piece of stationary play equipment.

(k)  There shall be no crush, shearing, or sharp edge
hazards on, within the use zone of, or adjacent to the use zone
of any piece of stationary play equipment.

(l)  There shall be no tripping hazards, such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

(10)  The outdoor play equipment rules specified in
Subsection (9) above must be in compliance by the following
dates:

(a)  by December 31, 2009:  R430-70-6(9)(b-f).  There is
protective cushioning in all existing use zones that meets the
requirements for depth and ASTM Standards.

(b)  by December 31, 2010:
(i)  R430-70-6(9)(g).  Stationary play equipment that has

a designated play surface less than 30 inches, and that does not
have moving parts children sit or stand on, is not placed on
concrete, asphalt, dirt, or any other hard surface, unless
equipment is installed in concrete or asphalt footings.

(ii)  R430-70-6(9)(j).  There are no protrusion or
strangulation hazards in or adjacent to the use zone of any piece
of stationary play equipment.

(c)  By December 31, 2011:  R430-70-6(9)(g). Stationary
play equipment that has a designated play surface less than 30
inches, and that does not have moving parts children sit or stand
on, is not placed on concrete, asphalt, dirt, or any other hard
surface.

(d)  By December 31, 2012:
(i)  R430-70-6(9)(h).  Protective barriers are installed on all

stationary play equipment that requires them, and the barriers

meet the required specifications.
(ii)  R430-70-6(9)(i).  There are no openings greater than

3-1/2 by 6-1/4 inches and less than 9 inches in diameter on any
piece of stationary play equipment, or within or adjacent to the
use zone of any piece of stationary play equipment.

(iii)  R430-70-6(9)(k). There are no crush, shearing, or
sharp edge hazards in or adjacent to the use zone of any piece of
stationary play equipment.

(e)  By December 31, 2011:
(i)  R430-70-6(9)(a)(i-vi).  All stationary play equipment

has use zones that meet the required measurements.
(ii)  R430-70-6(9)(l). There are no tripping hazards, such

as concrete footings, tree stumps, tree roots, or rocks within the
use zone of any piece of stationary play equipment.

(11)  The provider shall maintain playgrounds and
playground equipment to protect children's safety.

R430-70-7. Personnel.
(1)  The program must have a director who is at least 21

years of age and who has one of the following educational
credentials:

(a)  an associates, bachelors, or graduate degree from an
accredited college and successful completion of at least 12
semester credit hours of coursework in childhood development,
elementary education, or a related field;

(b)  a currently valid national certification such as a
Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other credential that the licensee demonstrates
as equivalent to the Department; or

(c)  a currently valid National Administrator Credential
(NAC) issued by the National Child Care Association, plus one
of the following:

(i)  valid proof of successful completion of 12 semester
credit hours of coursework in childhood development,
elementary education, or a related field; or

(ii)  valid proof of completion of the following six Utah
Career Ladder courses offered through Child Care Resource and
Referral: Child Development: Ages and Stages; Advanced Child
Development; School Age Course 1; School Age Course 2;
School Age Course 3; and School Age Course 4.

(2)  All caregivers shall be at least 18 years of age.
(3)  All assistant caregivers shall be at least 16 years of age,

and shall work under the immediate supervision of a caregiver
who is at least 18 years of age.

(4)  Assistant caregivers may be included in caregiver to
child ratios, but shall not be left unsupervised with children.

(5)  Assistant caregivers shall meet all of the caregiver
requirements under this rule, except the caregiver age
requirement of 18 years.

(6)  Whenever there are more than 8 children at the
program, there shall be at least two caregivers present who can
demonstrate the English literacy skills needed to care for
children and respond to emergencies. If there is only one
caregiver present because there are 8 or fewer children at the
program, that caregiver must be able to demonstrate the English
literacy skills needed to care for children and respond to
emergencies.

(7)  Each new director, assistant director, caregiver,
assistant caregiver, and volunteer shall receive orientation
training prior to assuming caregiving duties. Orientation
training shall be documented and shall include the following
topics:

(a)  job description and duties;
(b)  the program's written policies and procedures;
(c)  the program's emergency and disaster plan;
(d)  the current child care licensing rules found in Sections

R430-70-11 through 22;
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(e)  introduction and orientation to the children assigned to
the caregiver;

(f)  a review of the information in the health assessment for
each child in their assigned group;

(g)  procedure for releasing children to authorized
individuals only;

(h)  proper clean up of body fluids;
(i)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(j)  obtaining assistance in emergencies, as specified in the
program's emergency and disaster plan.

(8)  The program director, assistant director, all caregivers,
and substitutes who work an average of 10 hours a week or
more, as averaged over any three month period, shall complete
a minimum of 2 hours of training for each month during which
they are employed, or 20 hours of training each year, based on
the program's license date.

(a)  Documentation of annual training shall be kept in each
caregiver's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(b)  Annual training hours shall include the following
topics:

(i)  a review of the current child care licensing rules found
in Sections R430-70-11 through 22;

(ii)  a review of the program's written policies and
procedures and emergency and disaster plans, including any
updates;

(iii)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(iv)  principles of child growth and development, including
development of the brain; and

(v)  positive guidance.
(9)  A minimum of 10 hours of the required annual in-

service training shall be face-to-face instruction.

R430-70-8.  Administration.
(1)  The licensee is responsible for all aspects of the

operation and management of the program.
(2)  The licensee shall comply with all federal, state, and

local laws and rules pertaining to the operation of a child care
program.

(3)  The provider shall not engage in or allow conduct that
is adverse to the public health, morals, welfare, and safety of the
children in care.

(4)  The provider shall take all reasonable measures to
protect the safety of children in care. The licensee shall not
engage in activity or allow conduct that unreasonably endangers
children in care.

(5)  Either the program director or a designee with
authority to act on behalf of the program director shall be
present at the facility whenever the program is open for care.

(6)  Director designees shall be at least 21 years of age, and
shall have completed their orientation training.

(7)  Each week, the program director shall be on-site at the
program during operating hours for at least 50% of the time the
program is open to children, in order to fulfill the duties
specified in this rule, and to ensure compliance with this rule.

(8)  The program director must have sufficient freedom
from other responsibilities to manage the program and respond
to emergencies.

(9)  There shall be a working telephone at the facility, and
the program director shall inform a parent and the Department
of any changes to the program's telephone number within 48
hours of the change.

(10)  The provider shall call the Department within 24
hours to report any fatality, hospitalization, emergency medical

response, or injury that requires attention from a health care
provider, unless an emergency medical transport was part of a
child's medical treatment plan identified by the parent. The
provider shall also mail or fax a written report to the Department
within five days of the incident.

(11)  The duties and responsibilities of the program
director include the following:

(a)  appoint one or more individuals who meet the
background screening and training requirements of this rule to
be a director designee, with authority to act on behalf of the
program director in his or her absence;

(b)  train and supervise staff to:
(i)  ensure their compliance with this rule;
(ii)  ensure they meet the needs of the children in care as

specified in this rule; and
(iii)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.
(12)  The provider shall establish and follow written

policies and procedures for the health and safety of the children
in care. The written policies and procedures shall address at
least the following areas:

(a)  supervision and protection of children at all times,
including when they are using the bathroom, on the playground,
and during off-site activities;

(b)  maintaining required caregiver to child ratios when the
program has more than the expected number of children, or
fewer than the scheduled number of caregivers;

(c)  procedures to account for each child's attendance and
whereabouts;

(d)  procedures to ensure that the program releases children
to authorized individuals only;

(e)  confidentiality and release of information;
(f)  the use of movies and video or computer games,

including what industry ratings the program allows;
(g)  recognizing early signs of illness and determining

when there is a need for exclusion from the program;
(h)  discipline of children, including behavioral

expectations of children and discipline methods used;
(i)  transportation to and from off-site activities, or to and

from home, if the program offers these services; and
(j)  if the program offers transportation to or from school,

policies addressing:
(i)  how long children will be unattended before and after

school;
(ii)  what steps will be taken if children fail to meet the

vehicle;
(iii)  how and when parents will be notified of delays or

problems with transportation to and from school; and
(iv)  the use of size-appropriate safety restraints.
(k) if the program has a computer that is connected to the

internet and that is accessible to any child in care:
(i)  written policies for parents explaining how children's

computer use is monitored; and
(ii)  a signed parent permission form for each child who is

allowed to use the computer.
(13)  The provider shall ensure that the written policies and

procedures are available for review by parents, staff, and the
Department during business hours.

R430-70-9.  Records.
(1)  The provider shall maintain the following general

records on-site for review by the Department:
(a)  documentation of the previous 12 months of fire and

disaster drills as specified in R430-70-10(9) and R430-70-
10(11);

(b)  current animal vaccination records as required in
R430-70-22(3);

(c)  a six week record of child attendance, including sign-in
and sign-out records;
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(d)  a current local health department inspection;
(e)  a current local fire department inspection;
(f)  if the licensee has been licensed for one or more years,

the most recent "Request for Annual Renewal of CBS/LIC
Criminal History Information for Child Care" which includes
the licensee and all current providers, caregivers, and
volunteers;

(g)  if the licensee has been licensed for one or more years,
the most recent criminal background "Disclosure and Consent
Statement" which includes the licensee and all current providers,
caregivers, and volunteers; and

(2)  The provider shall maintain the following records for
each currently enrolled child on-site for review by the
Department:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  the parent's name, address, and phone number,

including a daytime phone number;
(iv)  the names of people authorized by the parent to pick

up the child;
(v)  the name, address and phone number of a person to be

contacted in the event of an emergency if the provider is unable
to contact the parent;

(vi)  if available, the name, address, and phone number of
an out of area/state emergency contact person for the child; and

(vii)  current emergency medical treatment and emergency
medical transportation releases with the parent's signature;

(b)  a current annual health assessment form as required in
R430-70-14(5);

(c)  a transportation permission form, if the program
provides transportation services;

(d)  a six week record of medication permission forms, and
a six week record of medications actually administered; and

(e)  a six week record of incident, accident, and injury
reports.

(3)  The provider shall ensure that information in children's
files is not released without written parental permission.

(4)  The provider shall maintain the following records for
each staff member on-site for review by the Department:

(a)  date of initial employment;
(b)  approved initial "CBS/MIS Consent and Release of

Liability for Child Care" form;
(c)  a six week record of days and hours worked;
(d)  orientation training documentation for caregivers, and

for volunteers who work at the program at least once each
month;

(e)  annual training documentation for all providers and
substitutes who work an average of 10 hours a week or more, as
averaged over any three month period; and

(f)  current first aid and CPR certification, if applicable as
required in R430-70-10(2), R430-70-20(5)(d), and R430-70-
21(2).

R430-70-10.  Emergency Preparedness.
(1)  The provider shall post the program's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the facility.

(2)  At least one person at the facility at all times when
children are in care shall have a current Red Cross, American
Heart Association, or equivalent first aid and CPR certification.

(3)  The program shall maintain first aid supplies in the
center, including at least antiseptic, band-aids, and tweezers.

(4)  The provider shall have a written emergency and
disaster plan which shall include at least the following:

(a)  procedures for responding to medical emergencies and
serious injuries that require treatment by a health care provider;

(b)  procedures for responding to fire, earthquake, flood,

power failure, and water failure;
(c)  the location of and procedure for emergency shut off

of gas, electricity, and water;
(d)  an emergency relocation site where children may be

housed if the facility is uninhabitable;
(e)  a means of posting the relocation site address in a

conspicuous location that can be seen even if the facility is
closed;

(f)  the transportation route and means of getting staff and
children to the emergency relocation site;

(g)  a means of accounting for each child's presence in
route to and at the relocation site;

(h)  a means of accessing children's emergency contact
information and emergency releases; including contact
information for an out of area/state emergency contact person
for the child, if available;

(i)  provisions for emergency supplies, including at least
food, water, a first aid kit, and a cell phone;

(j)  procedures for ensuring adequate supervision of
children during emergency situations, including while at the
program's emergency relocation site; and

(k)  staff assignments for specific tasks during an
emergency.

(5)  The provider shall ensure that the emergency and
disaster plan is followed in the event of an emergency.

(6)  The provider shall review the emergency and disaster
plan annually, and update it as needed. The provider shall note
the date of reviews and updates to the plan on the plan.

(7)  The emergency and disaster plan shall be available for
immediate review by staff, parents, and the Department during
business hours.

(8)  The provider shall conduct fire evacuation drills
monthly during each month that the program is open.  Drills
shall include complete exit of all children and staff from the
building.

(9)  The provider shall document all fire drills, including:
(a)  the date and time of the drill;
(b)  the number of children participating;
(c)  the name of the person supervising the drill;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(10)  The provider shall conduct drills for disasters other

than fires at least once every six months that the program is
open.

(11)  The provider shall document all disaster drills,
including:

(a)  the type of disaster, such as earthquake, flood,
prolonged power outage, tornado;

(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(12)  The program shall vary the days and times on which

fire and other disaster drills are held.

R430-70-11.  Supervision and Ratios.
(1)  The provider shall ensure that caregivers provide and

maintain direct supervision of all children at all times.
(2)  Caregivers shall actively supervise children on the

playground to minimize the risk of injury to a child.
(3)  There shall be at least two caregivers with the children

at all times when there are more than 8 children present.
(4)  The licensee shall maintain a minimum caregiver to

child ratio of one caregiver for every 20 children.
(5)  The licensee shall maintain a maximum group size of

40 children per group.
(6)  The children of the licensee or any employee are not

counted in the caregiver to child ratios when the parent of the
child is working at the program, but are counted in the
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maximum group size.

R430-70-12.  Injury Prevention.
(1)  The provider shall ensure that the building, grounds,

toys, and equipment are maintained and used in a safe manner
to prevent injury to children.

(2)  The provider shall ensure that walkways are free of
tripping hazards such as unsecured flooring or cords.

(3)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that children could
pull down on themselves.

(4)  The following items shall be inaccessible to children:
(a)  firearms, ammunition, and other weapons on the

premises. Firearms shall be stored separately from ammunition,
in a cabinet or area that is locked with a key or combination
lock, unless the use is in accordance with the Utah Concealed
Weapons Act, or as otherwise allowed by law;

(b)  tobacco, alcohol, illegal substances, and sexually
explicit material;

(c)  when in use, portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as insecticides, lawn
products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames; and
(h)  razors or similarly sharp blades.
(5)  The provider shall store all toxic or hazardous

chemicals in a container labeled with its contents.
(6)  Hot water accessible to children shall not exceed 120

degrees Fahrenheit.
(7)  Indoor stationary gross motor play equipment, such as

slides and climbers, shall not have a designated play surface that
exceeds 5-1/2 feet in height.  If such equipment has an elevated
designated play surface that is 3 feet or higher it shall be
surrounded by cushioning that meets ASTM Standard F1292, in
a six foot use zone.

(8)  There shall be no trampolines on the premises that are
accessible to children in care.

(9)  If there is a swimming pool on the premises that is not
emptied after each use:

(a)  the provider shall ensure that the pool is enclosed
within a fence or other solid barrier at least six feet high that is
kept locked whenever the pool is not in use;

(b)  the provider shall maintain the pool in a safe manner;
(c)  the provider shall meet all applicable state and local

laws and ordinances related to the operation of a swimming
pool; and

(d)  If the pool is over four feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the licensee can demonstrate to the
Department to be equivalent to Red Cross certification, any time
children have access to the pool.

R430-70-13.  Parent Notification and Child Security.
(1)  The provider shall post a copy of the Department's

child care guide in the facility for parents' review during
business hours.

(2)  Parents shall have access to the facility and their child's
classroom at all times their child is in care.

(3)  The provider shall ensure the following procedures are
followed when children arrive at the facility or leave the facility:

(a)  Each child must be signed in and out of the facility,
including the date and time the child arrives or leaves.

(b)  Children may sign themselves in and out of the
program only with written permission from the parent.

(c)  Persons signing children into the facility shall use
identifiers, such as a signature, initials, or electronic code.

(d)  Persons signing children out of the facility shall use

identifiers, such as a signature, initials, or electronic code, and
shall have photo identification if they are unknown to the
provider.

(e)  Only parents or persons with written authorization
from the parent may take any child from the facility. In an
emergency, the provider may accept verbal authorization if the
provider can confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(4)  The provider shall give parents a written report of
every incident, accident, or injury involving their child on the
day of occurrence. The caregivers involved, the program
director or director designee, and the person picking the child
up shall sign the report on the day of occurrence.  If the child
signs him or herself out of the program, a copy of the report
shall be mailed to the parent.

(5)  If a child is injured and the injury appears serious but
not life threatening, the provider shall contact the parent
immediately, in addition to giving the parent a written report of
the injury.

(6)  In the case of a life threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb,
the provider shall contact emergency personnel immediately,
before contacting the parent. If the parent cannot be reached
after emergency personnel have been contacted, the provider
shall attempt to contact the child's emergency contact person.

R430-70-14.  Child Health.
(1)  The licensee shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  All staff shall follow the reporting requirements for

witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of tobacco, alcohol, illegal substances, or
sexually explicit material on the premises or in program vehicles
is prohibited any time that children are in care.

(4)  The provider shall not admit any child to the program
without a signed health assessment completed by the parent
which shall include:

(a)  allergies;
(b)  food sensitivities;
(c)  acute and chronic medical conditions;
(d)  instructions for special or non-routine daily health

care;
(e)  current medications; and,
(f)  any other special health instructions for the caregiver.
(5)  The provider shall ensure that each child's health

assessment is reviewed, updated, and signed or initialed by the
parent at least annually.

R430-70-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The provider shall ensure that the program's meal

service complies with local health department food service
regulations.

(b)  Foods served by programs not currently participating
and in good standing with the USDA Child and Adult Care
Food Program (CACFP) shall comply with the nutritional
requirements of the CACFP. The licensee shall either use
standard Department-approved menus, menus provided by the
CACFP, or menus approved by a registered dietician. Dietitian
approval shall be noted and dated on the menus, and shall be
current within the past 5 years.

(c)  Programs not currently participating and in good
standing with the CACFP shall keep a six week record of foods
served at each meal or snack.

(d)  The provider shall post the current week's menu for
parent review.

(2)  On days when care is provided for three or more hours,
the provider shall offer each child in care a meal or snack at
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least once every three hours.
(3)  The provider shall serve children's food on dishes or

napkins, except for individual serving size items, such as
crackers, if they are placed directly in the children's hands. The
provider shall not place food on a bare table.

(4)  If any child in care has a food allergy, the provider
shall ensure that all caregivers who serve food to children are
aware of the allergy, and that children are not served the food or
drink they have an allergy or sensitivity to.

(5)  The provider shall ensure that food and drink brought
in by parents for an individual child's use is labeled with the
child's name, and refrigerated if needed, and shall ensure that the
food or drink is only consumed by that child.

R430-70-16.  Infection Control.
(1)  All staff shall wash their hands thoroughly with liquid

soap and warm running water at the following times:
(a)  before handling or preparing food;
(b)  before eating meals and snacks or feeding children;
(c)  after using the toilet;
(d)  before administering medication;
(e)  after coming into contact with body fluids;
(f)  after playing with or handling animals; and
(g)  after cleaning or taking out garbage.
(2)  The provider shall ensure that children wash their

hands thoroughly with liquid soap and warm running water at
the following times:

(a)  before eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with body fluids; and
(d)  after playing with animals.
(3)  Only single use towels from a covered dispenser or an

electric hand-drying device may be used to dry hands.
(4)  The provider shall ensure that toilet paper is accessible

to children, and that it is kept on a dispenser.
(5)  The provider shall post handwashing procedures in

each bathroom, and they shall be followed.
(6)  Caregivers shall teach children proper hand washing

techniques and shall oversee hand washing whenever possible.
(7)  Personal hygiene items such as toothbrushes, or combs

and hair accessories that are not sanitized between each use,
shall not be shared by children or used by staff on more than one
child, and shall be stored so that they do not touch each other.

(8)  The provider shall clean and sanitize all washable toys
and materials weekly, or more often if necessary.

(9)  Stuffed animals, cloth dolls, and dress-up clothes must
be machine washable.  Pillows must be machine washable, or
have removable covers that are machine washable. The provider
shall wash stuffed animals, cloth dolls, dress-up clothes, and
pillows or covers weekly.

(10)  If water play tables or tubs are used, they shall be
washed and sanitized daily, and children shall wash their hands
prior to engaging in the activity.

(11)  Persons with contagious TB shall not work or
volunteer in the program.

(12)  Children's clothing shall be changed promptly if they
have a toileting accident.

(13)  Children's clothing which is wet or soiled from body
fluids:

(a)  shall not be rinsed or washed at the facility; and
(b)  shall be placed in a leakproof container, labeled with

the child's name, and returned to the parent.
(14)  The facility shall have a portable body fluid clean up

kit.
(a)  All staff shall know the location of the kit and how to

use it.
(b)  The provider shall use the kit to clean up spills of body

fluids.
(c)  The provider shall restock the kit as needed.

(15)  The program shall not care for children who are ill
with a suspected infectious disease, except when a child shows
signs of illness after arriving at the facility.

(16)  The provider shall separate children who develop
signs of a suspected infectious disease after arriving at the
facility from the other children in a safe, supervised location.

(17)  The provider shall contact the parents of children who
are ill with a suspected infectious disease and ask them to
immediately pick up their child. If the provider cannot reach the
parent, the provider shall contact the individuals listed as
emergency contacts for the child and ask them to pick up the
child.

(18)  The provider shall notify the local health department,
on the day of discovery, of any reportable infectious diseases
among children or caregivers, or any sudden or extraordinary
occurrence of a serious or unusual illness, as required by the
local health department.

(19)  The provider shall post a parent notice at the facility
when any staff or child has an infectious disease or parasite.

(a)  The provider shall post the notice in a conspicuous
location where it can be seen by all parents.

(b)  The provider shall post and date the notice the same
day the disease or parasite is discovered, and the notice shall
remain posted for at least 5 days.

R430-70-17.  Medications.
(1)  If medications are given, they shall be administered to

children only by a provider trained in the administration of
medications.

(2)  All over-the-counter and prescription medications
shall:

(a)  be labeled with the child's full name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(3)  All non-refrigerated medications shall be inaccessible

to children and stored in a container or area that is locked, such
as a locked room, cupboard, drawer, or a lockbox.  The provider
shall store all refrigerated medications in a leakproof container.

(4)  The provider shall have a written medication
permission form completed and signed by the parent prior to
administering any over-the-counter or prescription medication
to a child.  The permission form must include:

(a)  the name of the child;
(b)  the name of the medication;
(c)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and
(d)  the parent signature and the date signed.
(5)  If the provider keeps over-the-counter medication at

the facility that is not brought in by a parent for their child's use,
the medication shall not be administered to any child without
prior parental consent for each instance it is given.  The consent
must be either:

(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent signs
upon picking up the child.

(6)  If the provider chooses not to administer medication as
instructed by the parent, the provider shall notify the parent of
their refusal to administer the medication prior to the time the
medication needs to be given.

(7)  When administering medication, the provider
administering the medication shall:

(a)  wash their hands;
(b)  check the medication label to confirm the child's name;
(c)  compare the instructions on the parent release form
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with the directions on the prescription label or product package
to ensure that a child is not given a dosage larger than that
recommended by the health care provider or the manufacturer;

(d)  administer the medication; and
(e)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.
(8)  The provider shall report any adverse reaction to a

medication or error in administration to the parent immediately
upon recognizing the error or reaction, or after notifying
emergency personnel if the reaction is life threatening.

R430-70-18.  Napping.
If the program offers children the opportunity for rest:
(1)  The provider shall maintain sleeping equipment in

good repair.
(2)  If sleeping equipment is clearly assigned to and used

by an individual child, the provider must clean and sanitize it as
needed, but at least weekly.

(3)  If sleeping equipment is not clearly assigned to and
used by an individual child, the provider must clean and sanitize
it prior to each use.

(4)  Sleeping equipment may not block exits at any time.

R430-70-19.  Child Discipline.
(1)  The provider shall inform caregivers, parents, and

children of the program's behavioral expectations for children.
(2)  The provider may discipline children using positive

reinforcement, redirection, and by setting clear limits that
promote children's ability to become self-disciplined.

(3)  Caregivers may use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others or from destroying property.

(4)  Discipline measures shall not include any of the
following:

(a)  any form of corporal punishment such as hitting,
spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (3) above.

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-70-20.  Activities.
(1)  The provider shall post a daily schedule of activities.

The daily schedule shall include, at a minimum, meal, snack,
and outdoor play times.

(2)  On days when children are in care for four or more
hours, daily activities shall include outdoor play if weather
permits.

(3)  The provider shall offer activities to support each
child's healthy physical, social-emotional, and cognitive-
language development. The provider shall post a current activity
plan for parent review listing these activities.

(4)  The provider shall make the toys and equipment
needed to carry out the activity plan accessible to children.

(5)  If off-site activities are offered:
(a)  the provider shall obtain written parental consent for

each activity in advance;
(b)  caregivers shall take written emergency information

and releases with them for each child in the group, which shall
include:

(i)  the child's name;

(ii)  the parent's name and phone number;
(iii)  the name and phone number of a person to notify in

the event of an emergency if the parent cannot be contacted;
(iv)  the names of people authorized by the parents to pick

up the child; and
(v)  current emergency medical treatment and emergency

medical transportation releases;
(c)  the provider shall maintain required caregiver to child

ratios and direct supervision during the activity;
(d)  at least one caregiver present shall have a current Red

Cross, American Heart Association, or equivalent first aid and
CPR certification;

(e)  caregivers shall take a first aid kit with them;
(f)  children shall wear or carry with them the name and

phone number of the program, but children's names shall not be
used on name tags, t-shirts, or other identifiers; and

(g)  caregivers shall provide a way for children to wash
their hands as specified in R430-70-16(2). If there is no source
of running water, caregivers and children may clean their hands
with wet wipes and hand sanitizer.

(6)  If swimming activities are offered, caregivers shall
remain with the children during the activity, and lifeguards and
pool personnel shall not count toward the caregiver to child
ratio.

R430-70-21.  Transportation.
(1)  Any vehicle that is used for transporting children in

care, except public bus or train, shall:
(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  have a current vehicle registration and safety
inspection;

(d)  be maintained in a safe and clean condition;
(e)  maintain temperatures between 60-90 degrees

Fahrenheit when in use;
(f)  contain a first aid kit; and
(g)  contain a body fluid clean up kit.
(2)  At least one adult in each vehicle transporting children

shall have a current Red Cross, American Heart Association, or
equivalent first aid and CPR certification.

(3)  The adult transporting children shall:
(a)  have and carry with them a current valid Utah driver's

license, for the type of vehicle being driven, whenever they are
transporting children;

(b)  have with them written emergency contact information
for all of the children being transported;

(c)  ensure that each child being transported is wearing an
appropriate individual safety restraint as required by Utah law;

(d)  ensure that no child is left unattended by an adult in
the vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and,

(g)  ensure that the vehicle is locked during transport.

R430-70-22.  Animals.
(1)  The provider shall inform parents of the types of

animals permitted at the facility.
(2)  All animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(3)  All animals at the facility shall have current
immunizations for all vaccine preventable diseases that are
transmissible to humans. The program shall have documentation
of the vaccinations.

(4)  There shall be no animal on the premises that has a
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history of dangerous, attacking, or aggressive behavior, or a
history of biting even one person.

(5)  There shall be no animals or animal equipment in food
preparation or eating areas.

(6)  Children shall not handle reptiles or amphibians.

KEY:  child care facilities, child care, child care centers
May 1, 2012 26-39
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-90.  Licensed Family Child Care.
R430-90-1.  Legal Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
This rule establishes standards for the operation and
maintenance of licensed family child care providers who care for
one to 16 children in their home.  It establishes minimum
requirements for the health and safety of children in the care of
licensed family providers.

R430-90-2.  Definitions.
(1)  "Body fluid" means blood, urine, feces, vomit, mucus,

or saliva.
(2)  "Caregiver" means a person in addition to the licensee

or substitute, including an assistant caregiver, who provides
direct care to a child in care.

(3)  "Department" means the Utah Department of Health.
(4)  "Emotional abuse" means behavior that could impair

a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(5)  "Health care provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(6)  "Inaccessible to children" means:
(a)  locked, such as in a locked room, cupboard or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf more than 36 inches

above the floor; or
(e)  not in any location in a bathroom where a child could

reach, including by climbing on a toilet, bathtub, or counter.
(7)  "Infant" means a child aged birth through 11 months of

age.
(8)  "Infectious disease" means an illness that is capable of

being spread from one person to another.
(9)  "Licensee" means the person holding a Department of

Health child care license.
(10)  "Over-the-counter medication" means medication that

can be purchased without a written prescription.  This includes
herbal remedies and vitamin and mineral supplements.

(11)  "Parent" means the parent or legal guardian of a child
in care.

(12)  "Physical abuse" means causing nonaccidental
physical harm to a child.

(13)  "Preschooler" means a child aged 2 through 4, and 5
year olds who have not yet started kindergarten.

(14)  "Provider" means the licensee, a substitute, a
caregiver, or an assistant caregiver.

(15)  "Related children" means children for whom a
provider is the parent, legal guardian, step-parent, grandparent,
step-grandparent, great-grandparent, sibling, step-sibling, aunt,
step-aunt, great-aunt, uncle, step-uncle, or great-uncle.

(16)  "Sanitize" means to reduce the number of germs on a
surface to such a level that disease transmission by that surface
is unlikely.

(17)  "School age" means kindergarten and older age
children.

(18)  "Sexual abuse" means abuse as provided in Utah
Code, Section 76-5-404.1.

(19)  "Sexually explicit material" means any depiction of
sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(20)  "Sleeping equipment" means a cot, mat, crib, bassinet,
porta-crib, play pen, or bed.

(21)  "Stationary play equipment" means equipment such

as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when a child uses it.
Stationary play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(22)  "Strangulation hazard" means something on a

component of playground equipment on which a child's clothes
or something around a child's neck could become caught.  For
example, bolt ends that extend more than two threads beyond
the face of the nut, hardware configurations that form a hook or
leave a gap or space between components, and open "S" type
hooks.

(23)  "Substitute" means a person who assumes either the
licensee's or a caregiver's duties under this rule when the
licensee or caregiver is not present.  This includes emergency
substitutes.

(24)  "Supervision" means the function of observing,
overseeing, and guiding a child or group of children.

(25)  "Toddler" means a child aged 12 months but less than
24 months.

(26)  "Unrelated children" means children who are not
related children.

(27)  "Use zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(28)  "Volunteer" means a person who provides direct care
to a child but does not receive direct or indirect compensation
for doing so.  A volunteer is not included in the provider to
child ratio.

R430-90-3.  License Required.
(1)  A person must either be licensed under this rule or

certified under R430-50, if he or she:
(a)  provides care in lieu of care ordinarily provided by a

parent;
(b)  provides care for five or more unrelated children;
(c)  provides care for four or more hours per day;
(d)  has a regularly scheduled, ongoing enrollment; and
(e)  provides care for direct or indirect compensation.
(2)  The Department does not license, nor is a license

required for:
(a)  a person who cares for related children only; or
(b)  a person who provides care on a sporadic basis only.

R430-90-4.  Indoor Environment.
(1)  The licensee shall ensure that any building or

playground structure on the premises constructed prior to 1978
which has peeling, flaking, chalking, or failing paint is tested for
lead based paint.  If lead based paint is found, the licensee shall
contact the local health department and follow all required
procedures for the remediation of the lead based paint hazard.

(2)  There shall be a working toilet and a working
handwashing sink accessible to each non-diapered child in care.

(3)  Each school age child shall have privacy when using
the bathroom.

(4)  The home shall be ventilated by mechanical ventilation
or by windows that open and have screens.

(5)  The licensee shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(6)  The licensee shall maintain adequate light intensity for
the safety of children and the type of activity being conducted
and shall keep the lighting equipment in good working
condition.

(7)  There shall be at least 35 square feet of indoor play
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space for each child, including providers' related children who
are ages four through twelve.

(8)  Indoor space per child may include floor space used for
furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children;
(b)  for the care of children; or
(c)  to store children's materials.
(9)  Bathrooms, closets, hallways, and entryways are not

included when calculating indoor space for children's use.

R430-90-5.  Cleaning and Maintenance.
(1)  The licensee shall ensure that a clean and sanitary

environment is maintained.
(2)  The licensee shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
vermin.

(3)  The licensee shall maintain ceilings, walls, floor
coverings, draperies, blinds, furniture, fixtures, and equipment
in good repair to prevent injury to children.

(4)  The licensee shall ensure that entrances, exits, steps
and outside walkways are maintained in a safe condition, and
free of ice, snow, and other hazards.

R430-90-6.  Outdoor Environment.
(1)  There shall be an outdoor play area for children that is

safely accessible to children.
(2)  The outdoor play area shall have at least 40 square feet

of space for each child using the space at one time.
(3)  The outdoor play area shall be enclosed within a 4 foot

high fence or wall, or within a solid natural barrier that is at least
4 feet high if:

(a)  the licensee's home is located on a street with a speed
limit higher than 25 miles per hour, or within half a mile of a
street with a speed limit higher than 25 miles per hour; or

(b)  the licensee's home is located on a street with more
than two lanes of traffic, or within half a mile of a street with
more than two lanes of traffic.

(4)  If any of the following hazards exist, they must be
located behind a 4 foot high fence, wall, or solid barrier that
separates the hazard from the children's outdoor play area:

(a)  livestock on the licensee's property or within 50 yards
of the licensee's property line;

(b)  a water hazard, such as a swimming pool, pond, ditch,
lake, reservoir, river, stream, creek, or animal watering trough,
on the licensee's property or within 100 yards of the licensee's
property line;

(c)  dangerous machinery, such as farm equipment, on the
licensee's property or within 50 yards of the licensee's property
line;

(d)  a drop-off of more than five feet on the licensee's
property or within 50 yards of the licensee's property line; or

(e)  barbed wire within 30 feet of the children's play area.
(5)  The outdoor play area shall be free of poisonous plants,

harmful objects, toxic or hazardous substances, and standing
water.

(6)  When in use by a child in care, the outdoor play area
shall be free of animal excrement.

(7)  If a fence or barrier is required in Subsections (3) or (4)
above, or Subsections 12(10)(c)(i) or 12(11)(b) below, there
shall be no gap greater than five inches in the fence or barrier,
nor shall any gap between the bottom of the fence or barrier and
the ground be greater than five inches.

(8)  The outdoor play area shall have a shaded area to
protect each child from excessive sun and heat.

(9)  An outdoor source of drinking water, such as
individually labeled water bottles or a pitcher of water and
individual cups that are taken outside, shall be available to each
child whenever the outside temperature is 75 degrees or higher.

(10)  Stationary play equipment used by any child in care
shall not be located over hard surfaces such as cement, asphalt,
or packed dirt, and shall have a 3' use zone.  The licensee shall
have until 1 September 2013 to meet the 3' use zone
requirement.

(11)  The licensee shall ensure that children using outdoor
play equipment use it safely and in the manner intended by the
manufacturer.

(12)  There shall be no openings of a size greater than 3-
1/2 by 6-1/4 inches and less than 9 inches in diameter on or
within the use zone of any piece of stationary play equipment
where the feet of any child in care whose head is entrapped in
the opening cannot touch the ground.

(13)  There shall be no strangulation hazard on, within the
use zone of, or adjacent to the use zone of any piece of
stationary play equipment.

(14)  There shall be no crush, shearing, or sharp edge
hazards on, within the use zone of, or adjacent to the use zone
of any piece of stationary play equipment.

(15)  There shall be no tripping hazards, such as concrete
footings, tree stumps, exposed tree roots, or rocks within the use
zone of any piece of stationary play equipment.

(16)  The licensee shall ensure that outdoor play areas and
outdoor play equipment are maintained to protect each child's
safety.

R430-90-7.  Personnel.
(1)  The licensee and all substitutes and caregivers must:
(a)  be at least 18 years of age; and
(b)  have knowledge of and comply with all applicable laws

and rules.
(2)  All assistant caregivers shall:
(a)  be at least 16 years of age;
(b)  work under the immediate supervision of a provider

who is at least 18 years of age; and
(c)  have knowledge of and comply with all applicable laws

and rules.
(3)  Assistant caregivers may be included in provider to

child ratios, but only if there is also another provider present in
the home who is 18 years of age or older.

(4)  Assistant caregivers shall meet the training and TB
screening requirements of this rule.

(5)  The licensee may make arrangements for a substitute
who is at least 18 years old and who is capable of providing
care, supervising children, and handling emergencies in the
absence of the licensee.

(6)  Substitutes who care for children an average of 10
hours per week or more shall meet the training, first aid and
CPR, and TB screening requirements of this rule.

(7)  In an unforeseeable emergency, such as a medical
emergency requiring immediate care at a hospital or at an urgent
care center or a lost child, the licensee may assign an emergency
substitute who has not had a criminal background screening to
care for the children.  A licensee may use an emergency
substitute for up to 24 hours for each emergency event.

(a)  The emergency substitute shall be at least 18 years of
age.

(b)  The emergency substitute is not required to meet the
training, first aid and CPR, and TB screening requirements of
this rule.

(c)  The emergency substitute cannot be a person who has
been convicted of a felony or misdemeanor or has been
investigated for abuse or neglect by any federal, state, or local
government agency.  The emergency substitute must provide a
signed, written declaration to the licensee that he or she is not
disqualified under this subsection.

(d)  During the term of the emergency, the emergency
substitute may be counted as a provider for the purpose of
maintaining the required provider to child ratios.
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(e)  The licensee shall make reasonable efforts to minimize
the time that the emergency substitute has unsupervised contact
with the children in care.

(8)  Any new caregiver, volunteer, or non-emergency
substitute shall receive orientation training prior to assuming
caregiving duties.  Orientation training shall be documented in
the individual's file and shall include the following topics:

(a)  specific job responsibilities;
(b)  the licensee's written policies and procedures;
(c)  the licensee's emergency and disaster plan;
(d)  the current child care licensing rules found in Sections

R430-90-11 through 24;
(e)  introduction and orientation to the children in care;
(f)  a review of the information in the health assessment for

each child in care;
(g)  procedure for releasing children to authorized

individuals only;
(h)  proper clean up of body fluids;
(i)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(j)  obtaining assistance in emergencies; and
(k)  if the licensee accepts infants or toddlers for care,

orientation training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.
(9)  Substitutes who care for children an average of 10

hours per week or more, the licensee, and all caregivers shall
complete a minimum of 20 hours of child care training each
year, based on the license date.  A minimum of 10 hours of the
required annual training shall be face-to-face instruction.

(a)  Documentation of annual training shall be kept in each
individual's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(b)  All caregivers and non-emergency substitutes who
begin employment partway through the license year shall
complete a proportionate number of training hours based on the
number of months worked prior to the relicense date.

(c)  Annual training hours shall include the following
topics at least once every two years:

(i)  a review of all of the current child care licensing rules
found in Sections R430-90-11 through 24;

(ii)  a review of the licensee's written policies and
procedures and emergency and disaster plan, including any
updates;

(iii)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(iv)  principles of child growth and development, including
development of the brain; and

(v)  positive guidance; and
(d)  if the licensee accepts infants or toddlers for care,

required training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.

R430-90-8.  Administration.
(1)  The licensee is responsible for all aspects of the

operation and management of the child care program.
(2)  The licensee shall comply with all federal, state, and

local laws and rules pertaining to the operation of a child care
program.

(3)  The licensee shall not engage in or allow conduct that
is adverse to the public health, morals, welfare, and safety of the
children in care.

(4)  The licensee shall take all reasonable measures to

protect the safety of each child in care.  The licensee shall not
engage in activity or allow conduct that unreasonably endangers
any child in care.

(5)  Either the licensee or a substitute with authority to act
on behalf of the licensee shall be present whenever there is a
child in care.

(6)  Each week, the licensee shall be present at the home at
least 50% of the time that one or more children are in care.

(7)  There shall be a working telephone in the home.  The
licensee shall inform the parents of each child in care and the
Department of any changes to the licensee's telephone number
within 48 hours of the change.

(8)  The licensee shall call the Department within 24 hours
to report any fatality, hospitalization, emergency medical
response, or injury that requires attention from a health care
provider, unless an emergency medical transport was part of a
child's individualized medical treatment plan identified by the
parent.  The licensee shall also mail or fax a written report to the
Department within five days of the incident.

(9)  The licensee shall establish, and shall ensure that all
providers follow, written policies and procedures for the health
and safety of each child in care.  The written policies and
procedures shall address at least the following areas:

(a)  direct supervision and protection of each child at all
times, including when he or she is sleeping, outdoors, and
during off-site activities;

(b)  procedures to account for each child's attendance and
whereabouts;

(c)  the licensee's policy and practices regarding sick
children, and whether they are allowed to be in care;

(d)  recognizing early signs of illness and determining
when there is a need for exclusion from care;

(e)  discipline of children, including behavioral
expectations of children and discipline methods used;

(f)  transportation to and from off-site activities, or to and
from home, if the licensee offers these services; and

(g)  if the program offers transportation to or from school,
policies addressing:

(i)  how long a child will be unattended by a provider
before school starts and after school lets out;

(ii)  what steps will be taken if a child fails to meet the
vehicle; and

(iii)  how and when parents will be notified of delays or
problems with transportation to and from school.

(10)  The licensee shall ensure that the written policies and
procedures are available for review by parents and the
Department during business hours.

(11)  The licensee shall train and supervise all caregivers
and substitutes to:

(a)  ensure their compliance with this rule;
(b)  ensure they meet the needs of the children in care as

specified in this rule; and
(c)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.

R430-90-9.  Records.
(1)  The licensee shall maintain on-site for review by the

Department during any inspection the following general records:
(a)  documentation of the previous 12 months of quarterly

fire drills and annual disaster drills as specified in R430-90-
10(9) and R430-90-10(11);

(b)  current animal vaccination records as required in
R430-90-22(2)(b);

(c)  a six week record of child attendance as required in
R430-90-13(3);

(d)  a current local health department kitchen inspection;
(e)  an initial local fire department clearance for all areas of

the home being used for care;
(f)  approved initial "CBS/LIS Consent and Release of
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Liability for Child Care" form for all providers, volunteers, and
each person age 12 and older who resides in the licensee's home;

(g)  if the licensee has been licensed for more than a year,
the most recent criminal background "Disclosure Statement"
which includes all providers, volunteers, and each person age 12
and older who resided in the home of the licensee at any time
since the last license renewal; and

(h)  if the licensee has been licensed for more than a year,
the most recent "Request for Annual Renewal of CBS/LIS
Criminal History Information for Child Care" which includes all
providers, volunteers, and each person age 12 and older who
resided in the home of the licensee at any time since the last
license renewal.

(2)  The licensee shall maintain on-site for review by the
Department during any inspection the following records for each
enrolled child:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  the parent's name, address, and phone number,

including a daytime phone number;
(iv)  the names of people authorized by the parent to pick

up the child;
(v)  the name, address and phone number of a person to be

contacted in the event of an emergency if a provider is unable to
contact the parent;

(vi)  child health information, as required in R430-90-
14(7); and

(vii)  current emergency medical treatment and emergency
medical transportation releases with the parent's signature;

(b)  current immunization records or documentation of a
legally valid exemption, as specified in R430-90-14(5) and (6);

(c)  a completed transportation permission form, if
transportation services are offered to any child in care;

(d)  a six week record of medication permission forms, and
a six week record of medications actually administered as
specified in R430-90-17(4) and R430-90-17(6)(f), if
medications are administered to any child in care; and

(e)  a six week record of incident, accident, and injury
reports.

(3)  The licensee shall maintain on-site for review by the
Department during any inspection the following records for the
licensee and each non-emergency substitute and caregiver:

(a)  orientation training documentation for all non-
emergency substitutes and caregivers as required in R430-90-
7(8);

(b)  annual training documentation for the past two years,
for the licensee and all non-emergency substitutes and
caregivers, as required in R430-90-7(9)(a); and

(c)  current first aid and CPR certification, as required in
R430-90-10(2), R430-90-20(3)(c), and R430-90-21(2).

(4)  The licensee shall maintain on-site for review by the
Department during any inspection orientation training
documentation for each volunteer as required in R430-90-7(8).

(5)  The licensee shall ensure that information in any child's
file is not released without written parental permission.

R430-90-10.  Emergency Preparedness.
(1)  The licensee shall post the home's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near the telephone.

(2)  The licensee and all substitutes who care for children
an average of 10 hours per week or more shall maintain a
current Red Cross, American Heart Association, or equivalent
first aid and infant and child CPR certification.  Equivalent CPR
certification must include hands-on testing.

(3)  The licensee shall maintain first-aid supplies in the
home, including at least antiseptic, band-aids, and tweezers.

(4)  The licensee shall have a written emergency and
disaster plan which shall include at least the following:

(a)  procedures for responding to medical emergencies and
serious injuries that require treatment by a health care provider;

(b)  procedures for responding to fire, earthquake, flood,
power failure, and water failure;

(c)  the location of and procedure for emergency shut off
of gas, electricity, and water;

(d)  procedures to be followed if a child is missing;
(e)  the name and phone number of a substitute to be called

in the event the licensee must leave the home for any reason;
(f)  an emergency relocation site where children will be

housed if the licensee's home is uninhabitable;
(g)  provisions for emergency supplies, including at least

food, water, a first aid kit, and diapers if the licensee accepts
diapered children for care; and

(h)  procedures for ensuring adequate supervision of
children during emergency situations, including while at the
emergency relocation site.

(5)  The licensee shall ensure that the emergency and
disaster plan is followed in the event of an emergency.

(6)  The licensee shall review the emergency and disaster
plan annually, and update it as needed.  The licensee shall note
the date of reviews and updates to the plan on the plan.

(7)  The emergency and disaster plan shall be available for
immediate review by parents and the Department during
business hours.

(8)  The licensee shall conduct fire evacuation drills
quarterly.  Drills shall include complete exit of all children and
staff from the home.

(9)  A provider shall document all fire drills, including:
(a)  the date and time of the drill;
(b)  the number of children participating;
(c)  the total time to complete the evacuation; and
(d)  any problems encountered.
(10)  The licensee shall conduct drills for disasters other

than fires at least once every 12 months.
(11)  A provider shall document all disaster drills,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power outage, or tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(12)  The licensee shall vary the days and times on which

fire and other disaster drills are held.

R430-90-11.  Supervision and Ratios.
(1)  The licensee or a substitute shall be physically present

on-site and provide care and direct supervision of each child at
all times, both indoors and outdoors.  Direct care and
supervision of each child includes:

(a)  awareness of and responsibility for each child in care,
including being near enough to intervene if needed;

(b)  ensuring that there is a provider present inside the
home when a child in care is inside the home, and there is a
provider present in the outdoor play area when a child in care is
outdoors, except as allowed in subsection (2) below for school
age children; and

(c)  monitoring of each sleeping infant in one of the
following ways:

(i)  by placing each infant for sleep in a location where the
infant is within sight and hearing of a provider;

(ii)  by in person observation of each sleeping infant at
least once every 15 minutes; or

(iii)  by using a Department-approved infant sleep
monitoring device.

(2)  A provider shall actively supervise each child during
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outdoor play to minimize the risk of injury to a child.  A
provider may allow only school age children to play outdoors
while the provider is indoors, if:

(a)  a provider can hear the children playing outdoors; and
(b)  the children playing outdoors are in an area completely

enclosed within a 4 foot high fence or wall, or a solid natural
barrier that is at least 4 feet high.

(3)  The licensee may permit a child to participate in
supervised out of the home activities without the licensee if:

(a)  the licensee has prior written permission from the
child's parent for the child's participation; and

(b)  the licensee has clearly assigned the responsibility for
the child's whereabouts and supervision to a responsible adult
who accepts responsibility for the care and supervision of the
child throughout the period of the out of home activity.

(4)  The maximum allowed capacity for a licensed family
child care facility is 16 children, including providers' own
children under age four.

(5)  The licensee shall maintain a provider to child ratio of
one provider for up to eight children in care, and two providers
for nine to sixteen children in care.

(a)  Children in care include the providers' own children
under the age of four.

(b)  Providers who are included in the provider to child
ratio must meet all of the requirements of this rule.

(6)  There shall be no more than four children under the
age of two in care with two providers; and no more than two
children under the age of two in care with one provider, except
that if there are six or fewer children in care, there may be up to
three children under the age of two in care.

(7)  The total number of children in care may be further
limited based on square footage, as found in Subsections R430-
90-4(7) through (9).

(8)  The licensee shall not exceed the maximum group sizes
found in Table 1 and Table 2.

TABLE 1

MAXIMUM GROUP SIZE WITH 1 PROVIDER

# of Providers'      Maximum Allowed          Total # of All
Related Children     Number of Children in    Children Through
Ages 4-12 Present    Care, Including the      Age 12 Present in
in the Home During   Providers' Children      the Home During
Child Care Hours     Under Age 4              Child Care Hours

0-4                  8 children               12
5                    7 children               12
6                    6 children               12
7                    5 children               12
8                    4 children               12
9                    3 children               12
10                   2 children               12
11                   1 child                  12

TABLE 2

MAXIMUM GROUP SIZE WITH 2 PROVIDERS

# of Providers'      Maximum Allowed          Total # of All
Related Children     Number of Children in    Children Through
Ages 4-12 Present    Care, Including the      Age 12 Present in
in the Home During   Providers' Children      the Home During
Child Care Hours     Under Age 4              Child Care Hours

0-8                  16 children              24
9                    15 children              24
10                   14 children              24
11                   13 children              24
12                   12 children              24
13                   11 children              24
14                   10 children              24
15                   9 children               24
16                   8 children               24
17                   7 children               24
18                   6 children               24
19                   5 children               24
20                   4 children               24

21                   3 children               24
22                   2 children               24
23                   1 child                  24

R430-90-12.  Injury Prevention.
(1)  The licensee shall ensure that the home, outdoor play

area, toys, and equipment are maintained and used in a safe
manner to prevent injury to children.

(2)  The licensee shall ensure that walkways are free of
tripping hazards such as unsecured flooring or cords in
walkways.

(3)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that a child could
pull down on himself or herself.

(4)  The following items shall be inaccessible to each child
in care:

(a)  firearms, ammunition, and other weapons on the
premises.  Firearms shall be stored separately from ammunition,
in a cabinet or area that is locked with a key or combination
lock, unless the use is in accordance with the Utah Concealed
Weapons Act, or as otherwise allowed by law;

(b)  tobacco, open containers of alcohol, illegal substances,
and sexually explicit material;

(c)  when in use:  portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames;
(h)  sharp objects, edges, corners, or points which could cut

or puncture skin;
(i)  for children age 4 and under, ropes, cords, chains, and

wires long enough to encircle a child's neck, such as those found
on window blinds or drapery cords;

(j)  for children age 4 and under, empty plastic bags large
enough for a child's head to fit inside, latex gloves, and
balloons; and

(k)  for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of
less than 1-1/4 inch and a length of less than 2-1/4 inches.

(5)  The licensee shall ensure that all toxic or hazardous
chemicals are stored in a container labeled with its contents.

(6)  Electrical outlets and surge protectors accessible to
children age four and younger shall have protective caps or
safety devices when not in use.

(7)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(8)  High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(9)  If a wading pool is used:
(a)  a provider must be at the pool supervising each child

whenever there is water in the pool;
(b)  diapered children must wear swim diapers and rubber

pants whenever they are in the pool;
(c)  the pool shall be emptied and sanitized after each use;

and
(d)  before each child in care uses the pool, the licensee

shall obtain parental permission for the child to use the pool.
(10)  If there is a swimming pool on the premises that is

not emptied after each use:
(a)  a provider must be at the pool supervising each child

whenever a child in care is using the pool or has access to the
pool;

(b)  diapered children must wear swim diapers and rubber
pants whenever they are in the pool;

(c)  the licensee shall ensure that children in care are
protected from unintended access to the pool in one of the
following ways:
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(i)  the pool is enclosed within a fence or other solid barrier
at least four feet high that is kept locked whenever the pool is
not in use by any child in care; or

(ii)  the pool has a properly working safety cover that meets
ASTM Standard F1346, and the safety cover is in place
whenever the pool is not in use by any child in care;

(d)  the licensee shall maintain the pool in a safe manner;
(e)  the licensee shall meet all applicable state and local

laws and ordinances related to the operation of a swimming
pool;

(f)  if the pool is over six feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the licensee can demonstrate to the
Department to be equivalent to Red Cross certification, any time
any child in care has access to the pool; and

(g)  before each child in care uses the pool, the licensee
shall obtain parental permission for the child to use the pool.

(11)  If there is a hot tub on the premises with water in it,
the licensee shall ensure that children in care are protected from
unintended access to the hot tub in one of the following ways:

(a)  it shall have a properly working locking cover that is
kept locked whenever there is any child in care on the premises;
or

(b)  it shall be surrounded by a four foot fence.
(12)  If there is a trampoline on the premises that is

accessible to any child in care, the licensee shall ensure
compliance with the following requirements:

(a)  A provider must be at the trampoline supervising its
use whenever any child in care is on the trampoline.

(b)  Only one person at a time may use a trampoline.
(c)  No child in care shall be allowed to do somersaults or

flips on the trampoline.
(d)  The trampoline must have shock absorbing pads that

completely cover its springs, hooks, and frame.
(e)  The trampoline must be placed at least 6' away from

any structure or object onto which a child could fall, including
playground equipment, trees, and fences.  If the trampoline is
completely enclosed within properly installed netting that is in
good repair and is at least 6' tall, and that is used as specified by
the manufacturer, the trampoline must be placed at least 3' away
from any structure or object onto which a child could fall,
including playground equipment, trees, and fences.

(f)  There shall be no ladders near the trampoline.
(g)  No child in care shall be allowed to play under the

trampoline when it is in use.
(h)  A parent of each child in care who uses the trampoline

shall sign a Department-approved permission form before his or
her child uses the trampoline.

(i)  The trampoline shall be placed over grass or six inches
of protective cushioning, which shall extend six feet from the
perimeter of the trampoline frame, or three feet from the
perimeter of the trampoline frame if a net is used as specified
above in subsection (e).

R430-90-13.  Parent Notification and Child Security.
(1)  The licensee shall either post or, upon enrollment, give

each parent a copy of the Department's child care guide.
(2)  At all times when their child is in care, parents shall

have access to those areas of the licensee's home and outdoor
area that are used for child care.

(3)  The licensee shall ensure that a daily attendance record
is maintained each day there is a child in care, to document each
child's attendance.

(4)  Only parents or persons with written authorization
from the parent may pick up any child.  In an emergency, a
provider may accept verbal authorization if the provider can
confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(5)  The licensee shall ensure that parents are given a

written report of every serious incident, accident, or injury
involving their child on the day of occurrence.  A provider and
the person picking up the child shall sign the report to
acknowledge that he or she has received it.

(6)  The licensee shall ensure that parents are notified
verbally of minor accidents and injuries on the day of
occurrence.

(7)  In the case of a life threatening incident or injury to a
child, or an incident or injury that poses a threat of the loss of
vision, hearing, or a limb, a provider shall contact emergency
personnel immediately, before contacting the parent.  If the
parent cannot be reached after emergency personnel have been
contacted, a provider shall attempt to contact the child's
emergency contact person.

(8)  If a child is injured and the injury appears serious but
not life threatening, a provider shall contact the parent
immediately, in addition to giving the parent a written report of
the injury.

R430-90-14.  Child Health.
(1)  The licensee shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  All providers shall follow the reporting requirements

for witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of alcohol, illegal substances, or sexually
explicit material on the premises or in vehicles used to transport
children is prohibited any time that a child is in care.

(4)  At any time when a child is in care, the provider shall
ensure that tobacco is not used:

(a)  in the home, garage, or any other building used by a
child in care;

(b)  in any vehicle that is being used to transport a child in
care;

(c)  within 25 feet of any entrance to the home, garage, or
any other building occupied by a child in care; or

(d)  in any outdoor area where a child in care plays, or
within 25 feet of any outdoor area where a child in care plays.

(5)  The licensee shall not enroll any child for care without
documentation of:

(a)  proof of current immunizations as required by Utah
law;

(b)  proof of receiving at least one dose of each required
vaccine prior to enrollment, and a written schedule to receive all
subsequent required vaccinations; or

(c)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(6)  The licensee shall not provide ongoing care to a child
without documentation of:

(a)  proof of current immunizations as required by Utah
law; or

(b)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(7)  The licensee shall not admit any child for care without
the following written health information from the parent:

(a)  known allergies;
(b)  known food sensitivities;
(c)  acute and chronic medical conditions;
(d)  instructions for special or non-routine daily health

care;
(e)  current medications; and
(f)  any other special health instructions for the licensee.
(8)  If the parent of a child in care has informed the

provider that his or her child has a food allergy or sensitivity,
that child shall not be given the food or beverage they are
allergic to.

(9)  The licensee shall ensure that each child's parent
reviews, updates, and signs or initials the child's health
information at least annually.
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R430-90-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The licensee shall ensure that his or her meal service

complies with local health department food service regulations.
(b)  Foods served by license holders not currently

participating and in good standing with the USDA Child and
Adult Care Food Program (CACFP) shall comply with the
nutritional requirements of the CACFP.  The licensee shall
either use standard Department-approved menus, current menus
provided by the CACFP, or menus approved by a registered
dietician.  Dietitian approval shall be noted and dated on the
menus, and shall be current within the past 5 years.

(c)  License holders not currently participating and in good
standing with the CACFP shall keep a one week record of foods
served at each meal or snack.

(d)  The current week's menu shall be available for parent
review.

(2)  The licensee shall ensure that each child in care is
offered a meal or a snack at least once every three hours.

(3)  Providers shall serve each child's food on dishes,
napkins, or sanitary high chair trays, except for individual
serving size items, such as crackers, if they are placed directly
in the child's hands.  Providers shall not place food on a bare
table.

(4)  The licensee shall ensure that food and drink brought
in by parents for an individual child's use is labeled with the
child's name or another unique identifier, and refrigerated if
needed.  Children in care shall not be served food or beverages
that were brought in for another child.

R430-90-16.  Infection Control.
(1)  All providers and volunteers shall wash their hands

with soap and running water at the following times:
(a)  before handling or preparing food or bottles;
(b)  before and after eating meals and snacks or feeding a

child;
(c)  after diapering each child;
(d)  after using the toilet or helping a child use the toilet;
(e)  after coming into contact with any body fluid;
(f)  after playing with or handling animals;
(g)  when coming in from outdoors; and
(h)  before administering medication.
(2)  The licensee shall ensure that each child washes his or

her hands with soap and running water at the following times:
(a)  before and after eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with any body fluid; and
(d)  when coming in from outdoors.
(3)  During outdoor play time, the requirements of

Subsections (1) and (2) may be met by having each provider,
volunteer, and child clean his or her hands with individual
disposable wet wipes and hand sanitizer.

(4)  Only single-use paper towels or individually labeled
cloth towels shall be used to dry a child's hands.  If cloth towels
are used, they shall not be shared by children, providers, or
volunteers, and a provider shall wash the towels daily.

(5)  The licensee shall ensure that toilet paper is accessible
to each child, and that it is kept in a dispenser.

(6)  The licensee shall ensure that children are taught
proper hand washing techniques, and shall oversee hand
washing whenever possible.

(7)  Personal hygiene items such as toothbrushes, or combs
and hair accessories that are not sanitized between each use,
shall not be shared by children or used by a provider on more
than one child.  Each child's items shall be stored so that they do
not touch another child's items.

(8)  The licensee shall ensure that all washable toys and
materials are cleaned and sanitized after each 5 days of use, or
more often if needed.

(9)  Stuffed animals, cloth dolls, and dress-up clothes must
be machine washable.  Pillows must be machine washable, or
have removable covers that are machine washable.  The licensee
shall ensure that all stuffed animals, cloth dolls, dress-up
clothes, and pillows or covers are washed after each 5 days of
use, or more often if needed.

(10)  If a water play table or tub is used, the licensee shall
ensure that the table or tub is washed and sanitized daily, and
that each child washes his or her hands prior to engaging in the
activity.

(11)  Persons with contagious TB shall not work with,
assist with, or be present with any child in care.

(12)  A provider shall promptly change a child's clothing
if the child has a toileting accident.

(13)  If a child's clothing is wet or soiled from any body
fluid, the licensee shall ensure that:

(a)  the clothing is washed and dried; or
(b)  the clothing is placed in a leakproof container, labeled

with the child's name, and returned to the parent.
(14)  If a child uses a potty chair, the licensee shall ensure

that it is cleaned and sanitized after each use.
(15)  Except for diaper changes, which are covered in

Section R430-90-23, and children's clothing that is soiled from
a toileting accident, which is covered in Subsection R430-90-
16(13), the licensee shall ensure that the following precautions
are taken when cleaning up blood, urine, feces, and vomit.

(a)  The person cleaning up the substance shall wear
waterproof gloves;

(b)  the surface shall be cleaned using a detergent solution;
(c)  the surface shall be rinsed with clean water;
(d)  the surface shall be sanitized;
(e)  if disposable materials such as paper towels or other

absorbent materials are used to clean up the body fluid, they
shall be disposed of in a leakproof plastic bag;

(f)  if non-disposable materials, such as a cleaning cloth,
mop, or re-usable rubber gloves are used to clean up the body
fluid, they shall be washed and sanitized before reuse; and

(g)  the person cleaning up the fluid shall wash his or her
hands after cleaning up the body fluid.

(16)  The licensee shall ensure that any child who is ill with
an infectious disease is separated from any other children in care
in a safe, supervised location.

(17)  The licensee shall ensure that a parent of any child
who becomes ill after arrival is contacted as soon as the illness
is observed or suspected.

(18)  The licensee shall ensure that the parents of every
child in care are informed when any person in the home or child
in care has an infectious disease or parasite.  Parents shall be
notified the day the infectious disease or parasite is discovered.

R430-90-17.  Medications.
(1)  Only a provider trained in the administration of

medications as specified in this rule may administer medication
to a child in care.

(2)  All over-the-counter and prescription medications
shall:

(a)  be labeled with the child's name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(3)  The licensee shall ensure that all non-refrigerated over-

the-counter and prescription medication is inaccessible to
children.  The licensee shall ensure that all refrigerated over-the-
counter and prescription medication is placed in a waterproof
container to avoid contamination between food and medication.

(4)  The licensee shall have a written medication
permission form completed and signed by the parent prior to the
administering of any over-the-counter or prescription
medication brought in by a parent for his or her child.  The
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permission form must include:
(a)  the name of the child;
(b)  the name of the medication;
(c)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and
(d)  the parent's signature and the date signed.
(5)  If the licensee keeps over-the-counter medication that

is not brought in by a parent for his or her child's use, the
medication shall not be administered to any child without prior
parental consent for each instance it is given.  The consent must
be either:

(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent signs
upon picking up the child.

(6)  When administering medication, the person
administering the medication shall:

(a)  wash his or her hands;
(b)  if the parent supplies the medication, check the

medication label to confirm the child's name;
(c)  if the parent supplies the medication, compare the

instructions on the parent release form with the directions on the
prescription label or product package to ensure that a child is
not given a dosage larger than that recommended by the health
care provider or the manufacturer;

(d)  if the licensee supplies the medication, check the
product package to ensure that a child is not given a dosage
larger than that recommended by the manufacturer;

(e)  administer the medication; and
(f)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.
(7)  The licensee shall ensure that any adverse reaction to

a medication or any error in administration is reported to the
parent immediately upon recognizing the error or reaction, or
after notifying emergency personnel if the reaction is life
threatening.

R430-90-18.  Napping.
(1)  The licensee shall ensure that children in care are

offered a daily opportunity for rest or sleep in an environment
that provides a low noise level and freedom from distractions.

(2)  If the licensee has a scheduled nap time for children, it
shall not exceed two hours daily.

(3)  If a child uses sleeping equipment, sleeping bags, a
pillow, a pillow case, sheets, or blankets while in care, the
licensee shall meet the following requirements:

(a)  The licensee shall maintain sleeping equipment in good
repair.

(b)  If sleeping equipment, sleeping bags, pillow cases,
sheets, or blankets are clearly assigned to and used by an
individual child, a provider must clean and sanitize them as
needed, but at least weekly.

(c)  If sleeping equipment, sleeping bags, pillow cases,
sheets, or blankets are not clearly assigned to and used by an
individual child, a provider must clean and sanitize them prior
to each use.

(4)  If a child uses a pillow without a pillow case while in
care, then the provider must clean and sanitize the pillow as
required in Subsection (3).  If a child uses a pillow with a pillow
case while in care, then the provider must clean and sanitize the
pillow case as required in Subsection (3).

(5)  Sleeping equipment may not block exits at any time.

R430-90-19.  Child Discipline.
(1)  The licensee shall inform non-emergency substitutes,

caregivers, parents, and children of the licensee's behavioral
expectations for children.

(2)  Providers and volunteers may discipline children using
positive reinforcement and redirection, and by setting clear
limits that promote a child's ability to become self-disciplined.

(3)  A provider may use gentle, passive restraint with a
child only when it is needed to stop the child from injuring
himself or herself or others or from destroying property.

(4)  Disciplinary measures shall not include any of the
following:

(a)  any form of corporal punishment such as hitting,
spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (3) above;

(c)  shouting at any child;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-90-20.  Activities.
(1)  The licensee shall develop a daily activity plan that

offers activities to support each child's healthy physical, social-
emotional, and cognitive-language development.

(2)  The licensee shall ensure that the toys and equipment
needed to carry out the activity plan are accessible to children.

(3)  If off-site activities are offered:
(a)  the licensee shall obtain parental consent for off-site

activities in advance;
(b)  a provider who meets all of the caregiver requirements

of this rule shall accompany the children and shall take a copy
of each child's admission form as specified in Subsection R430-
90-9(2)(a).

(c)  a provider shall maintain required provider to child
ratios and direct supervision during the activity;

(d)  at least one provider present shall have a current Red
Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification.  Equivalent CPR certification
must include hands-on testing.  And

(e)  a provider shall ensure that there is a way for each
provider, volunteer, and child to wash his or her hands as
specified in R430-90-16(1) and (2).  If there is no source of
running water, providers, volunteers, and children may clean
their hands with individual disposable wet wipes and hand
sanitizer.

(4)  If off-site swimming activities are offered, providers
shall remain with the children during the activity, and lifeguards
and pool personnel shall not count toward the provider to child
ratio.

R430-90-21.  Transportation.
(1)  Any vehicle used for transporting any child in care

shall:
(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  be maintained in a safe condition and have a current
vehicle registration and safety inspection;

(d)  be maintained in a clean condition;
(e)  maintain temperatures between 60-90 degrees

Fahrenheit when in use; and
(f)  contain first aid supplies, including at least antiseptic,

band-aids, and tweezers.
(2)  At least one adult in each vehicle transporting any
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child in care shall have a current Red Cross, American Heart
Association, or equivalent first aid and infant and child CPR
certification.  Equivalent CPR certification must include hands-
on testing.

(3)  The adult transporting any child in care shall:
(a)  have and carry with him or her a current valid Utah

driver's license for the type of vehicle being driven whenever he
or she is transporting any child in care;

(b)  have with him or her a copy of each child's admission
form as specified in Subsection R430-90-9(2)(a);

(c)  ensure that each child in care being transported is
wearing an appropriate individual safety restraint;

(d)  ensure that each child is always attended by an adult
while in the vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and,

(g)  ensure that the vehicle is locked during transport.

R430-90-22.  Animals.
(1)  The licensee shall inform parents of the types of

animals permitted on the premises.
(2)  The licensee shall ensure that all animals on the

premises and accessible to any child in care :
(a)  are clean and free of obvious disease or health

problems that could adversely affect any child in care; and
(b)  have current vaccinations for all vaccine preventable

diseases that are transmissible to humans.  The licensee shall
have documentation of the vaccinations.

(3)  The licensee shall ensure that there is no animal on the
premises that has a history of dangerous, attacking, or aggressive
behavior, or a history of biting even one person.

(4)  The licensee shall ensure that no child in care assists
with the cleaning of animals or animal cages, pens, or
equipment.

(5)  The licensee shall ensure that there is no animal or
animal equipment in food preparation or eating areas during
food preparation or eating times.

(6)  The licensee shall ensure that no child in care handles
reptiles or amphibians while in care.

R430-90-23.  Diapering.
If children in care are diapered on the premises, the

following applies:
(1)  The diapering area shall not be located in a food

preparation or eating area.
(2)  Children shall not be diapered directly on the floor, or

on any surface used for another purpose.
(3)  The diapering surface shall be smooth, waterproof, and

in good repair.
(4)  A provider shall clean and sanitize the diapering

surface after each diaper change, or use a disposable non-
permeable diapering surface that is thrown away after each
diaper change.

(5)  The provider shall wash his or her hands after each
diaper change.

(6)  The provider shall place soiled disposable diapers in a
container that has a disposable plastic lining and a tightly fitting
lid, or place soiled diapers directly in an outdoor garbage
container that has a tightly fitting lid or is inaccessible to
children.

(7)  A provider shall daily clean and sanitize indoor
containers where soiled diapers are placed.

(8)  If cloth diapers are used:
(a)  they shall not be rinsed at the facility; and
(b)  after a diaper change, the provider shall place the cloth

diaper directly into a leakproof container that is inaccessible to
any child and labeled with the child's name, or a leakproof

diapering service container.
(9)  The licensee shall ensure that each child's diaper is

checked at least once every two hours, and that each child's
diaper is changed promptly if it is wet or soiled.  If a child is
napping at the end of a two-hour period, the child's diaper must
be checked when the child awakes.

R430-90-24.  Infant and Toddler Care.
If the licensee accepts infants or toddlers for care, the

following applies:
(1)  If an infant is not able to sit upright and hold his or her

own bottle, a provider shall hold the infant during bottle
feeding.  Bottles shall not be propped.

(2)  A provider shall clean and sanitize high chair trays
prior to each use.

(3)  A provider shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter.  A provider shall cut solid
foods for toddlers into pieces no larger than 1/2 inch in
diameter.

(4)  If there is more than one infant or toddler in care, baby
food, formula, and breast milk for each child that is brought
from home must be labeled with the child's name or another
unique identifier.

(5)  Baby food, formula, and breast milk that is brought
from home for an individual child's use must be:

(a)  kept refrigerated if needed; and
(b)  discarded within 24 hours of preparation or opening,

except that powdered formula or dry foods which are opened,
but are not mixed, are not considered prepared.

(6)  The licensee shall ensure that formula and milk,
including breast milk, is discarded after each feeding, or within
two hours of initiating a feeding.

(7)  To prevent burns, a provider shall shake each heated
bottle and test it for temperature before the bottle is fed to a
child.

(8)  If there is more than one infant or toddler in care,
pacifiers and bottles shall be:

(a)  labeled with each child's name or another unique
identifier; or

(b)  washed and sanitized after each individual use, before
use by another child.

(9)  The licensee shall ensure that only one infant or
toddler occupies any one piece of equipment, such as a crib,
playpen, stroller, or swing, at any time, unless the equipment
has individual seats for more than one child.

(10)  The licensee shall ensure that infants sleep in
equipment designed for sleep, such as a crib, bassinet, porta-crib
or play pen. The licensee shall ensure that infants are not placed
to sleep on mats or cots, or in bouncers, swings, car seats, or
other similar pieces of equipment, unless the licensee has
written permission from the infant's parent.

(11)  The licensee shall ensure that each crib used by a
child in care:

(a)  has a tight fitting mattress;
(b)  has slats spaced no more than 2-3/8 inches apart;
(c)  has at least 20 inches from the top of the mattress to the

top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
cannot sit up without assistance; and

(d)  does not have strings, cords, ropes, or other
entanglement hazards strung upon the crib rails or within reach
of the child.

(12)  The licensee shall ensure that infants are not placed
on their stomachs for sleeping, unless there is documentation
from a health care provider for treatment of a medical condition.

(13)  The licensee shall ensure that each infant and toddler
is allowed to follow his or her own pattern of sleeping and
eating.

(14)  Infant walkers with wheels are prohibited.
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(15)  The licensee shall ensure that infants and toddlers do
not have access to objects made of styrofoam.

(16)  The licensee shall ensure that a provider responds as
promptly as possible to infants and toddlers who are in
emotional distress due to conditions such as hunger, fatigue, wet
or soiled diapers, fear, teething, or illness.

(17)  The licensee shall ensure that awake infants and
toddlers receive positive physical stimulation and positive verbal
interaction with a provider at least once every 20 minutes.

(18)  The licensee shall ensure that awake infants and
toddlers are not confined for more than 30 minutes in one piece
of equipment, such as swings, high chairs, cribs, play pens, or
other similar pieces of equipment.

(19)  The licensee shall ensure that mobile infants and
toddlers have freedom of movement in a safe area.

(20)  To stimulate their healthy development, there shall be
safe toys accessible to infants and toddlers. The licensee shall
ensure that there are enough toys for each child in the group to
be engaged in play with toys.

(21)  The licensee shall ensure that all toys used by infants
and toddlers are cleaned and sanitized:

(a)  weekly;
(b)  after being put in a child's mouth before another child

uses it; and
(c)  after being contaminated by any body fluid.

KEY:  child care facilities
May 1, 2012 26-39
Notice of Continuation June 6, 2008
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-100.  Child Care Centers.
R430-100-1.  Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It establishes standards for the operation and maintenance of
child care centers and requirements to protect the health and
safety of children in child care centers.

R430-100-2.  Definitions.
(1)  "Accredited College" means a college accredited by an

agency recognized by the United States Department of
Education as a valid accrediting agency.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Body fluids" means blood, urine, feces, vomit,
mucous, and saliva.

(4)  "Caregiver" means an employee or volunteer who
provides direct care to children.

(5)  "CPSC" means the Consumer Product Safety
Commission.

(6)  "Department" means the Utah Department of Health.
(7)  "Designated Play Surface" means a flat surface on a

piece of stationary play equipment that a child could stand,
walk, sit, or climb on, and is at least 2" by 2" in size.

(8)  "Direct Supervision" for infants, toddlers, and
preschoolers means the caregiver can see and hear all of the
children in his or her assigned group, and is near enough to
intervene when necessary.  "Direct Supervision" for school age
children means the caregiver must be able to hear school age
children and must be near enough to intervene when necessary.

(9)  "Emotional Abuse" means behavior that could impair
a child's emotional development, such as threatening,
intimidating, humiliating, or demeaning a child, constant
criticism, rejection, profane language, and inappropriate
physical restraint.

(10)  "Group" means the children assigned to one or two
caregivers, occupying an individual classroom or an area
defined by furniture or another partition within a room.

(11)  "Health Care Provider" means a licensed professional
with prescriptive authority, such as a physician, nurse
practitioner, or physician's assistant.

(12)  "Inaccessible to Children" means either locked, such
as in a locked room, cupboard or drawer, or with a child safety
lock, or in a location that a child can not get to.

(13)  "Infant" means a child aged birth through 11 months
of age.

(14)  "Infectious Disease" means an illness that is capable
of being spread from one person to another.

(15)  "Licensee" means the legally responsible person or
persons holding a valid Department of Health child care license.

(16)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription from a
health care provider.  This includes herbal remedies and vitamin
and mineral supplements.

(17)  "Parent" means the parent or legal guardian of a child
in care.

(18)  "Person" means an individual or a business entity.
(19)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(20)  "Play Equipment Platform" means a flat surface on a

piece of stationary play equipment intended for more than one
user to stand on, and upon which the users can move freely.

(21)  "Preschooler" means a child aged 2 through 4, and 5
year olds who have not yet started kindergarten.

(22)  "Protective Barrier" means an enclosing structure
such as bars, lattice, or a solid panel, around an elevated play
equipment platform that is intended to prevent a child from
either accidently or deliberately passing through the barrier.

(23)  "Protective cushioning" means cushioning material
that has been tested to and meets American Society for Testing
and Materials Specification F 1292, such as unitary surfaces,
wood chips, engineered wood fiber, and shredded rubber mulch.
Protective cushioning may also include pea gravel or sand as
allowed by the Consumer Product Safety Commission (CPSC).

(24)  "Provider" means the licensee or a staff member to
whom the licensee has delegated a duty under this rule.

(25)  "Sanitize" means to remove soil and small amounts
of certain bacteria from a surface or object with a chemical
agent.

(26)  "School Age" means kindergarten and older age
children.

(27)  "Sexual Abuse" means abuse as defined in Utah
Code, Section 76-5-404.1.(1)(2).

(28)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct, as defined in Utah Code, Section 76-
5a-2(8).

(29)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, or play pen.

(30)  "Stationary Play Equipment" means equipment such
as a climber, a slide, a swing, a merry-go-round, or a spring
rocker that is meant to stay in one location when children use it.
Stationary play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse, if the playhouse has no play equipment,

such as a slide, swing, ladder, or climber attached to it.
(31)  "Toddler" means a child aged 12 months but less than

24 months.
(32)  "Use Zone" means the area beneath and surrounding

a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(33)  "Volunteer" means a person who provides care to a
child but does not receive direct or indirect compensation for
doing so.

R430-100-3.  License Required.
A person or persons must be licensed as a child care center

under this rule if:
(1)  they provide care in the absence of the child's parent;
(2)  they provide care in a place other than the provider's

home or the child's home;
(3)  they provide care for five or more children, for four or

more hours per day;
(4)  they provide care for each individual child for less than

24 hours per day;
(5)  the program is open to children on an ongoing basis for

four or more weeks in a year; and
(6)  they provide care for direct or indirect compensation.

R430-100-4.  Facility.
(1)  The licensee shall ensure that any building or

playground structure constructed prior to 1978 which has
peeling, flaking, chalking, or failing paint is tested for lead
based paint.  If lead based paint is found, the licensee shall
contact the local health department and follow all required
procedures for the remediation of the lead based paint.

(2)  For preschoolers and toddlers who are toilet trained,
there shall be one working toilet and one working sink for every
fifteen children in the center, excluding diapered children.  For
school age children, there shall be one working toilet and one
working sink for every 25 children in the center.

(3)  School age children shall have privacy when using the
bathroom.

(4)  For buildings constructed after 1 July 1997 there shall
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be a working hand washing sink in each classroom.
(5)  Each area where infants or toddlers are cared for shall

meet one of the following criteria:
(a)  There shall be two working sinks in the room.  One

sink shall be used exclusively for the preparation of food and
bottles and hand washing prior to food preparation, and the
other sink shall be used exclusively for hand washing after
diapering and non-food activities.

(b)  There shall be one working sink in the room which is
used exclusively for hand washing, and all bottle and food
preparation shall be done in the kitchen and brought to the
infant and toddler area by a non-diapering staff member.

(6)  Infant and toddler areas shall not be used as access to
other areas or rooms.

(7)  All rooms and occupied areas in the building shall be
ventilated by windows that open and have screens or by
mechanical ventilation.

(8)  The provider shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(9)  The provider shall maintain adequate light intensity for
the safety of children and the type of activity being conducted
by keeping lighting equipment in good working condition.

(10)  Windows, glass doors, and glass mirrors within 36
inches from the floor or ground shall be made of safety glass, or
have a protective guard.

(11)  There shall be at least 35 square feet of indoor space
for each child, including the licensee's and employees' children
who are not counted in the caregiver to child ratios.

(12)  Indoor space per child may include floor space used
for furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children;
(b)  for the care of children; or
(c)  to store classroom materials.
(13)  Bathrooms, closets, staff lockers, hallways, corridors,

lobbies, kitchens, or staff offices are not included when
calculating indoor space for children's use.

R430-100-5.  Cleaning and Maintenance.
(1)  The provider shall maintain a clean and sanitary

environment.
(2)  The provider shall clean and sanitize bathroom surfaces

daily, including toilets, sinks, faucets, and counters.
(3)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
vermin.

(4)  The provider shall maintain ceilings, walls, floor
coverings, draperies, blinds, furniture, fixtures, and equipment
in good repair to prevent injury to children.

(5)  The provider shall maintain entrances, exits, steps and
outside walkways in a safe condition, and free of ice, snow, and
other hazards.

R430-100-6.  Outdoor Environment.
(1)  There shall be an outdoor play area for children that is

safely accessible to children.
(2)  The outdoor play area shall have at least 40 square feet

of space for each child using the playground at the same time as
other children.

(3)  The outdoor play area shall accommodate at least 33
percent of the licensed capacity at one time or shall be at least
1600 square feet.

(4)  The outdoor play area shall be enclosed within a 4 foot
high fence or wall, or a solid natural barrier that is at least 4 feet
high.  When children play outdoors, they must play in the
enclosed play area except during off-site activities described in
Section R430-100-20(5).

(5)  There shall be no gaps in fences greater than 5 inches
at any point, nor shall gaps between the bottom of the fence and

the ground be more than 5 inches.
(6)  There shall be no openings greater than 3-1/2 by 6-1/4

inches and less than 9 inches in diameter anywhere in the
outdoor play area where children's feet cannot touch the ground.

(7)  When in use, the outdoor play area shall be free of
animal excrement, harmful plants, objects, or substances, and
standing water.

(8)  The outdoor play area shall have a shaded area to
protect children from excessive sun and heat.

(9)  An outdoor source of drinking water, such as a
drinking fountain, individually labeled water bottles, or a
pitcher of water and individual cups that are taken outside, shall
be available to children whenever the outside temperature is 75
degrees or higher.

(10)  All outdoor play equipment and areas shall comply
with the following safety standards:

(a)  All stationary play equipment used by infants and
toddlers shall meet the following requirements:

(i)  There shall be no designated play surface that exceeds
3 feet in height.

(ii)  If the height of a designated play surface or climbing
bar on a piece of equipment, excluding swings, is greater than
18 inches, it shall have use zones that meet the following
criteria:

(A)  The use zone shall extend a minimum of 3 feet in all
directions from the perimeter of each piece of equipment.

(B)  Use zones may overlap if two pieces of equipment are
positioned adjacent to one another, with a minimum of 3 feet
between the perimeters of the two pieces of equipment.

(C)  The use zone in front of a slide may not overlap the
use zone of any other piece of equipment.

(iii)  The use zone in the front and rear of all swings shall
extend a minimum distance of twice the height from the swing
seat to the pivot point of the swing, and shall not overlap the use
zone of any other piece of equipment.

(iv)  The use zone for the sides of a single-axis swing shall
extend a minimum of 3 feet from the perimeter of the structure,
and may overlap the use zone of a separate adjacent piece of
equipment.

(v)  The use zone of a multi-axis swing shall extend a
minimum distance of 3 feet plus the length of the suspending
members, and shall never overlap the use zone of another piece
of equipment.

(vi)  The use zone for merry-go-rounds shall never overlap
the use zone of another piece of equipment.

(vii)  The use zone for spring rockers shall extend a
minimum of 3 feet from the at-rest perimeter of the equipment.

(viii)  Swings shall have enclosed seats.
(b)  All stationary play equipment used by preschoolers or

school age children shall meet the following requirements for
use zones:

(i)  If the height of a designated play surface or climbing
bar on a piece of equipment, excluding swings, is greater than
20 inches, it shall have use zones that meet the following
criteria:

(A)  The use zone shall extend a minimum of 6 feet in all
directions from the perimeter of each piece of equipment.

(B)  The use zones of two pieces of equipment that are
positioned adjacent to one another may overlap if the designated
play surfaces of each structure are no more than 30 inches above
the protective surfacing underneath the equipment.  In such
cases, there shall be a minimum of 6 feet between the adjacent
pieces of equipment.

(C)  There shall be a minimum use zone of 9 feet between
adjacent pieces of equipment if the designated play surface of
one or both pieces of equipment is more than 30 inches above
the protective surfacing underneath the equipment.

(ii)  The use zone in the front and rear of a single-axis
swing shall extend a minimum distance of twice the height of
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the pivot point of the swing, and may not overlap the use zone
of any other piece of equipment.

(iii)  The use zone for the sides of a single-axis swing shall
extend a minimum of 6 feet from the perimeter of the structure,
and may overlap the use zone of a separate piece of equipment.

(iv)  The use zone of a multi-axis swing shall extend a
minimum distance of 6 feet plus the length of the suspending
members, and shall never overlap the use zone of another piece
of equipment.

(v)  The use zone for merry-go-rounds shall never overlap
the use zone of another piece of equipment.

(vi)  The use zone for spring rockers shall extend a
minimum of 6 feet from the at-rest perimeter of the equipment.

(c)  Two-year-olds may play on infant and toddler play
equipment.

(d)  Protective cushioning is required in all use zones.
(e)  If sand, gravel, or shredded tires are used as protective

cushioning, the depth of the material shall meet the CPSC
guidelines in Table 1.  The provider shall ensure that the
material is periodically checked for compaction, and if
compacted, shall loosen the material to the depth listed in Table
1.  If the material cannot be loosened due to extreme weather
conditions, the provider shall not allow children to play on the
equipment until the material can be loosened to the required
depth.

TABLE 1

Depths of Protective Cushioning Required
for Sand, Gravel, and Shredded Tires

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point  Fine   Coarse  Fine    Medium    Shredded
                   Sand    Sand   Gravel   Gravel   Tires
4' high or less    6"      6"       6"      6"       6"
Over 4' up to 5'   6"      6"       6"      6"       6"
Over 5' up to 6'   12"     12"      6"      12"      6"
Over 6' up to 7'   12"     not      9"      not      6"
                           allowed          allowed
Over 7' up to 8'   12"     not      12"     not      6"
                           allowed          allowed
Over 8' up to 9'   12"     not      12"     not      6"
                           allowed          allowed
Over 9' up to 10'  not     not      12"     not      6"
                   allowed allowed          allowed
Over 10' up to 11' not     not      not     not      6"
                   allowed allowed  allowed allowed
Over 11' up to 12' not     not      not     not      6"
                   allowed allowed  allowed allowed

(f)  If shredded wood products are used as protective
cushioning, the depth of the shredded wood shall meet the
CPSC guidelines in Table 2.

TABLE 2

Depths of Protective Cushioning Required
for Shredded Wood Products

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point    Engineered    Wood   Double Shredded
                     Wood Fibers   Chips     Bark Mulch
4' high or less         6"          6"         6"
Over 4' up to 5'        6"          6"         6"
Over 5' up to 6'        6"          6"         6"
Over 6' up to 7'        9"          6"         9"
Over 7' up to 8'        12"         9"         9"
Over 8' up to 9'        12"         9"         9"
Over 9' up to 10'       12"         9"         9"
Over 10' up to 11'      12"         12"        12"
Over 11'                12"         not        not
                                  allowed    allowed

(g)  If wood products are used as cushioning material:
(i)  the providers shall maintain documentation from the

manufacturer verifying that the material meets ASTM

Specification F 1292, which is adopted by reference; and
(ii)  there shall be adequate drainage under the material.
(h)  If a unitary cushioning material, such as rubber mats or

poured rubber-like material is used as protective cushioning:
(i)  the licensee shall ensure that the material meets the

standard established in ASTM Specification F 1292.  The
provider shall maintain documentation from the manufacturer
that the material meets these specifications.

(ii)  the licensee shall ensure that the cushioning material
is securely installed, so that it cannot become displaced when
children jump, run, walk, land, or move on it, or be moved by
children picking it up.

(i)  Stationary play equipment that has a designated play
surface less than the height specified in Table 3, and that does
not have moving parts children sit or stand on, may be placed on
grass, but shall not be placed on concrete, asphalt, dirt, or any
other hard surface.

TABLE 3

Heights of Designated Play Surfaces
That May Be Placed on Grass

INFANTS and TODDLERS      PRESCHOOLERS        SCHOOL AGE
   Less than 18"          Less than 20"      Less than 30"

(j)  On stationary play equipment used by infants and
toddlers, protective barriers shall be provided on all play
equipment platforms that are over 18 inches above the ground.
The bottom of the protective barrier shall be less than 3-1/2
inches above the surface of the platform, and there shall be no
openings greater than 3-1/2 inches in the barrier.  The top of the
protective barrier shall be at least 24 inches above the surface of
the platform.

(k)  On stationary play equipment used by preschoolers,
protective barriers shall be provided on all play equipment
platforms that are over 30 inches above the ground.  The bottom
of the protective barrier shall be less than 3-1/2 inches above the
surface of the platform, and there shall be no openings greater
than 3-1/2 inches in the barrier.  The top of the protective
barrier shall be at least 29 inches above the surface of the
platform.

(l)  On stationary play equipment used by school age
children, protective barriers shall be provided on all play
equipment platforms that are over 48 inches above the ground.
The bottom of the protective barrier shall be less than 3-1/2
inches above the surface of the platform, and there shall be no
openings greater than 3-1/2 inches in the barrier.  The top of the
protective barrier shall be at least 38 inches above the surface of
the platform.

(m)  There shall be no openings greater than 3-1/2 by 6-1/4
inches and less than 9 inches in diameter on any piece of
stationary play equipment, or within or adjacent to the use zone
of any piece of stationary play equipment.

(n)  There shall be no strangulation hazards on, within the
use zone of, or adjacent to the use zone of any piece of
stationary play equipment.

(o)  There shall be no crush, shearing, or sharp edge
hazards on, within the use zone of, or adjacent to the use zone
of any piece of stationary play equipment.

(p)  There shall be no tripping hazards, such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

(11)  The provider shall maintain playgrounds and
playground equipment to protect children's safety.

R430-100-7.  Personnel.
(1)  The center must have a director who is at least 21 years

of age and who has one of the following educational credentials:
(a)  an associates, bachelors, or graduate degree from an

accredited college and successful completion of at least 12
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semester credit hours of early childhood development courses;
(b)  valid proof of a level 8, 9, or 10 Utah Early Childhood

Career Ladder certification issued by the Utah Office of Child
Care or the Utah Child Care Professional Development Institute;

(c)  a currently valid national certification such as a
Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other credential that the licensee demonstrates
as equivalent to the Department; or

(d)  a currently valid National Administrator Credential
(NAC) issued by the National Child Care Association, plus one
of the following:

(i)  valid proof of successful completion of 12 semester
credit hours of early childhood development courses from an
accredited college; or

(ii)  valid proof of completion of the following six Utah
Early Childhood Career Ladder courses offered through Child
Care Resource and Referral: Child Development Ages and
Stages, Learning in the Early Years, A Great Place for Kids,
Strong and Smart, Learning to Get Along, and Advanced Child
Development.

(e)  Center directors who used only the National
Administrator Credential (NAC) to meet the director
qualifications prior to 1 July 2006 have until 30 June 2011 to
obtain the required additional training in early childhood
development.

(2)  All caregivers shall be at least 18 years of age.
(3)  All assistant caregivers shall be at least 16 years of age,

and shall work under the immediate supervision of a caregiver
who is at least 18 years of age.

(4)  Assistant caregivers may be included in caregiver to
child ratios, but shall not be left unsupervised with any child in
care.

(5)  Assistant caregivers shall meet all of the caregiver
requirements under this rule, except the caregiver age
requirement of 18 years.

(6)  A volunteer may be included in the provider to child
ratio only if the volunteer meets all of the caregiver
requirements of this rule.

(7)  Whenever there are more than 8 children at the center,
there shall be at least two caregivers present who can
demonstrate the English literacy skills needed to care for
children and respond to emergencies.  If there is only one
caregiver present because there are 8 or fewer children at the
center, that caregiver must be able to demonstrate the English
literacy skills needed to care for children and respond to
emergencies.

(8)  Each new director, assistant director, caregiver,
assistant caregiver, and volunteer shall receive orientation
training prior to assuming caregiving duties.  Orientation
training shall be documented in the caregiver's file and shall
include the following topics:

(a)  job description and duties;
(b)  the center's written policies and procedures;
(c)  the center's emergency and disaster plan;
(d)  the current child care licensing rules found in Sections

R430-100-11 through 24;
(e)  introduction and orientation to the children assigned to

the caregiver;
(f)  a review of the information in the health assessment for

each child in their assigned group;
(g)  procedure for releasing children to authorized

individuals only;
(h)  proper clean up of body fluids;
(i)  signs and symptoms of child abuse and neglect, and

legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(j)  obtaining assistance in emergencies, as specified in the

center's emergency and disaster plan.
(k)  If the center provides infant or toddler care, new

caregiver orientation training topics shall also include:
(i)  preventing shaken baby syndrome and coping with

crying babies; and
(ii)  preventing sudden infant death syndrome.
(9)  The following individuals shall complete a minimum

of 20 hours of child care training each year, based on the
center's license date:

(a)  the director;
(b)  the assistant director, if the center has one;
(c)  all caregivers;
(d)  all substitutes who work an average of 10 hours a week

or more, as averaged over any three month period; and
(e)  all volunteers that the provider includes in the provider

to child ratio.
(10)  Documentation of annual training shall be kept in

each caregiver's file, and shall include the name of the training
organization, the date, the training topic, and the total hours or
minutes of training.

(11)  Caregivers who begin employment partway through
the license year shall complete a proportionate number of
training hours based on the number of months worked prior to
the center's relicense date.

(12)  Annual training hours shall include the following
topics:

(a)  the current child care licensing rules found in Sections
R430-100-11 through 24;

(b)  a review of the center's written policies and procedures
and emergency and disaster plans, including any updates;

(c)  signs and symptoms of child abuse and neglect, and
legal reporting requirements for witnessing or suspicion of
abuse, neglect, and exploitation;

(d)  principles of child growth and development, including
development of the brain; and

(e)  positive guidance.
(13)  If the center provides infant or toddler care, annual

training topics for the center director and all infant and toddler
caregivers shall also include:

(a)  preventing shaken baby syndrome and coping with
crying babies; and

(b)  preventing sudden infant death syndrome.
(14)  A minimum of 10 hours of the required annual in-

service training shall be face-to-face instruction.

R430-100-8.  Administration.
(1)  The licensee is responsible for all aspects of the

operation and management of the center.
(2)  The licensee shall comply with all federal, state, and

local laws and rules pertaining to the operation of a child care
center.

(3)  The provider shall not engage in or allow conduct that
is adverse to the public health, morals, welfare, and safety of the
children in care.

(4)  The provider shall take all reasonable measures to
protect the safety of children in care.  The licensee shall not
engage in activity or allow conduct that unreasonably endangers
children in care.

(5)  Either the center director or a designee with authority
to act on behalf of the center director shall be present at the
facility whenever the center is open for care.

(6)  Director designees shall be at least 21 years of age, and
shall have completed their orientation training.

(7)  The center director shall be on-site at the center for at
least 20 hours per week during operating hours in order to fulfill
the duties specified in this rule, and to ensure compliance with
this rule.

(8)  The center director must have sufficient freedom from
other responsibilities to manage the center and respond to
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emergencies.
(9)  There shall be a working telephone at the facility, and

the center director shall inform a parent and the Department of
any changes to the center's telephone number within 48 hours of
the change.

(10)  The provider shall call the Department within 24
hours to report any fatality, hospitalization, emergency medical
response, or injury that requires attention from a health care
provider, unless an emergency medical transport was part of a
child's medical treatment plan identified by the parent.  The
provider shall also mail or fax a written report to the Department
within five days of the incident.

(11)  The duties and responsibilities of the center director
include the following:

(a)  appoint one or more individuals who meet the
background screening and training requirements of this rule to
be a director designee, with authority to act on behalf of the
center director in his or her absence;

(b)  train and supervise staff to:
(i)  ensure their compliance with this rule;
(ii)  ensure they meet the needs of the children in care as

specified in this rule; and
(iii)  ensure that children are not subjected to emotional,

physical, or sexual abuse while in care.
(12)  The provider shall establish and follow written

policies and procedures for the health and safety of the children
in care.  The written policies and procedures shall address at
least the following areas:

(a)  direct supervision and protection of children at all
times, including when they are sleeping, using the bathroom, in
a mixed group activity, on the playground, and during off-site
activities;

(b)  maintaining required caregiver to child ratios when the
center has more than the expected number of children, or fewer
than the scheduled number of caregivers;

(c)  procedures to account for each child's attendance and
whereabouts;

(d)  procedures to ensure that the center releases children
to authorized individuals only;

(e)  confidentiality and release of information;
(f)  the use of movies and video or computer games,

including what industry ratings the center allows;
(g)  recognizing early signs of illness and determining

when there is a need for exclusion from the center;
(h)  ensuring that food preparation and diapering

handwashing are not done in the same sink in infant and toddler
areas;

(i)  discipline of children, including behavioral
expectations of children and discipline methods used;

(j)  transportation to and from off-site activities, or to and
from home, if the center offers these services; and

(k)  if the program offers transportation to or from school,
policies addressing:

(i)  how long children will be unattended before and after
school;

(ii)  what steps will be taken if children fail to meet the
vehicle;

(iii)  how and when parents will be notified of delays or
problems with transportation to and from school; and

(iv)  the use of size-appropriate safety restraints.
(13)  The provider shall ensure that the written policies and

procedures are available for review by parents, staff, and the
Department during business hours.

R430-100-9.  Records.
(1)  The provider shall maintain the following general

records on-site for review by the Department:
(a)  documentation of the previous 12 months of fire and

disaster drills as specified in R430-10(11)(12)(13)(14);

(b)  current animal vaccination records as required in
R430-100-22(3);

(c)  a six week record of child attendance, including sign-in
and sign-out records;

(e)  a current local health department inspection;
(f)  a current local fire department inspection;
(g)  if the licensee has been licensed for one year or longer,

the most recent "Request for Annual Renewal of CBS/LIS
Criminal History Information for Child Care" listing the
licensee and all current providers, caregivers, volunteers,
directors, owners, and members of the governing body; and

(h)  if the licensee has been licensed for one year or longer,
the most recent criminal background "Disclosure and Consent
Statement" listing the licensee and all current providers,
caregivers, volunteers, directors, owners, and members of the
governing body.

(2)  The provider shall maintain the following records for
each currently enrolled child on-site for review by the
Department:

(a)  an admission form containing the following
information for each child:

(i)  name;
(ii)  date of birth;
(iii)  the parent's name, address, and phone number,

including a daytime phone number;
(iv)  the names of people authorized by the parent to pick

up the child;
(v)  the name, address and phone number of a person to be

contacted in the event of an emergency if the provider is unable
to contact the parent;

(vi)  if available, the name, address, and phone number of
an out of area/state emergency contact person for the child; and

(vii)  current emergency medical treatment and emergency
medical transportation releases with the parent's signature;

(b)  a current annual health assessment form as required in
R430-100-14(5);

(c)  for each infant, toddler, and preschooler, current
immunization records or documentation of a legally valid
exemption, as specified in R430-100-14(4);

(d)  a transportation permission form, if the center provides
transportation services;

(e)  a six week record of medication permission forms, and
a six week record of medications actually administered; and

(f)  a six week record of incident, accident, and injury
reports; and

(g)  a six week record of eating, sleeping, and diaper
changes as required in R430-100-23(12) R430-100-24(15).

(3)  The provider shall ensure that information in children's
files is not released without written parental permission.

(4)  The provider shall maintain the following records for
each staff member on-site for review by the Department:

(a)  date of initial employment;
(b)  approved initial "CBS/LIS Consent and Release of

Liability for Child Care" form;
(c)  a six week record of days worked, and the times

worked each day;
(d)  orientation training documentation for caregivers, and

for volunteers who work at the center at least once each month;
(e)  annual training documentation for all providers and

substitutes who work an average of 10 hours or more a week, as
averaged over any three month period; and

(f)  current first aid and CPR certification, if applicable as
required in R430-100-10(2), R430-100-20(5)(d), and R430-
100-21(2).

R430-100-10.  Emergency Preparedness.
(1)  The provider shall post the center's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the center.
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(2)  At least one person at the facility at all times when
children are in care shall have a current Red Cross, American
Heart Association, or equivalent first aid and infant and child
CPR certification.  Equivalent CPR certification must include
hands-on testing.

(3)  The licensee shall maintain first-aid supplies in the
center, including at least antiseptic, band-aids, and tweezers.

(4)  The provider shall have a written emergency and
disaster plan which shall include at least the following:

(a)  procedures for responding to medical emergencies and
serious injuries that require treatment by a health care provider;

(b)  procedures for responding to fire, earthquake, flood,
power failure, and water failure;

(c)  the location of and procedure for emergency shut off of
gas, electricity, and water;

(d)  an emergency relocation site where children may be
housed if the center is uninhabitable;

(e)  a means of posting the relocation site address in a
conspicuous location that can be seen even if the center is
closed;

(f)  the transportation route and means of getting staff and
children to the emergency relocation site;

(g)  a means of accounting for each child's presence in
route to and at the relocation site;

(h)  a means of accessing children's emergency contact
information and emergency releases; including contact
information for an out of area/state emergency contact person
for the child, if available;

(i)  provisions for emergency supplies, including at least
food, water, a first aid kit, diapers if the center cares for diapered
children, and a cell phone;

(j)  procedures for ensuring adequate supervision of
children during emergency situations, including while at the
center's emergency relocation site; and

(k)  staff assignments for specific tasks during an
emergency.

(5)  The provider shall ensure that the emergency and
disaster plan is followed in the event of an emergency.

(6) The provider shall review the emergency and disaster
plan annually, and update it as needed.  The provider shall note
the date of reviews and updates to the plan on the plan.

(7)  The emergency and disaster plan shall be available for
immediate review by staff, parents, and the Department during
business hours.

(8)  The provider shall conduct fire evacuation drills
monthly.  Drills shall include complete exit of all children and
staff from the building.

(9)  The provider shall document all fire drills, including:
(a)  the date and time of the drill;
(b)  the number of children participating;
(c)  the name of the person supervising the drill;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(10)  The provider shall conduct drills for disasters other

than fires at least once every six months.
(11)  The provider shall document all disaster drills,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power outage, tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(12)  The center shall vary the days and times on which fire

and other disaster drills are held.

R430-100-11.  Supervision and Ratios.
(1)  The provider shall ensure that caregivers provide and

maintain direct supervision of all children at all times.

(2)  Caregivers shall actively supervise children on the
playground to minimize the risk of injury to a child.

(3)  There shall be at least two caregivers with the children
at all times when there are more than 8 children or more than 2
infants present.

(4)  The licensee shall maintain the minimum caregiver to
child ratios and group sizes in Table 5 for single age groups of
children.

TABLE 4

Minimum Caregiver to Child Ratios and Group Sizes

                        # of        # of       Maximum
Ages of Children      Caregivers   Children   Group Size
birth - 23 months         1           4          8
2 years old               1           7          14
3 years old               1           12         24
4 years old               1           15         30
5 years old               1           20         40
and school age

(5)  A center constructed prior to 1 January 2004 which has
been licensed and operated as a child care center continuously
since 1 January 2004 is exempt from maximum group size
requirements, if the required caregiver to child ratios are
maintained, and the required square footage for each classroom
is maintained.

(6)  Mixed age groups shall meet the ratios and group sizes
specified in Tables 5-15.

TABLE 5

Two-year-olds and Three-year-olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                           3             1-9
                        Total children: up to 10
           2               2             1-13
                           3             1-19
                        Total children: up to 20

TABLE 6

Two-year-olds and Four-year-olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                           4             1-10
                        Total children: up to 11
           2               2             1-13
                           4             1-21
                        Total children: up to 22

TABLE 7

Two-year-olds and Five-twelve Year-olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                          5-12           1-13
                        Total children: up to 14
           2               2             1-13
                          5-12           1-27
                        Total children: up to 28

TABLE 8

Three-year-olds and Four-year-olds

# Caregivers Required     Age       # Children Present
           1               3             1-11
                           4             1-13
                        Total children: up to 14
           2               3             1-23
                           4             1-27
                        Total children: up to 28
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TABLE 9

Three-year-olds and Five-twelve Year-olds

# Caregivers Required     Age       # Children Present
           1               3             1-11
                          5-12           1-15
                        Total children: up to 16
           2               3             1-23
                          5-12           1-31
                        Total children: up to 32

TABLE 10

Four-year-olds and Five-twelve Year-olds

# Caregivers Required     Age       # Children Present
           1               4             1-14
                          5-12           1-17
                        Total children: up to 18
           2               4             1-29
                          5-12           1-35
                        Total children: up to 36

TABLE 11

Two-year-olds, Three-year-olds, and Four-year-olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                           3             1-9
                           4             1-9
                        Total children: up to 11
           2               2             1-13
                           3             1-20
                           4             1-20
                        Total children: up to 22

TABLE 12

Two-year-olds, Three-year-olds, and Five-twelve Year Olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                           3             1-11
                          5-12           1-11
                        Total children: up to 13
           2               2             1-13
                           3             1-24
                          5-12           1-24
                        Total children: up to 26

TABLE 13

Two-year-olds, Four-year-olds, and Five-twelve Year-olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                           4             1-12
                          5-12           1-12
                        Total: up to 14
           2               2             1-13
                           4             1-26
                          5-12           1-26
                        Total children: up to 28

TABLE 14

Three-year-olds, Four-year-olds, and Five-twelve Year-olds

# Caregivers Required     Age       # Children Present
           1               3             1-11
                           4             1-14
                          5-12           1-14
                        Total: up to 16
           2               3             1-23
                           4             1-30
                          5-12           1-30
                        Total children: up to 32

TABLE 15

Two-year-olds, Three-year-olds, Four-year-olds,
and Five-11-year-olds

# Caregivers Required     Age       # Children Present
           1               2             1-6
                           3             1-11
                           4             1-11
                          5-12           1-11
                        Total children: up to 14
           2               2             1-13
                           3             1-25
                           4             1-25
                          5-12           1-25
                        Total children: up to 28

(7)  Infants and toddlers may be included in mixed age
groups only when 8 or fewer children are present in the group.

(8)  If more than 2 infants or toddlers are included in a
mixed age group, there shall be at least 2 caregivers with the
group.

(9)  During nap time the caregiver to child ratio may
double for not more than two hours for children age 18 months
and older, if the children are in a restful or non-active state, and
if a means of communication is maintained with another
caregiver who is on-site.  The caregiver supervising the napping
children must be able to contact the other on-site caregiver
without having to leave children unattended in the napping area.

(10)  The children of the licensee or any employee, age
four or older, are not counted in the caregiver to child ratios
when the parent of the child is working at the center, but are
counted in the maximum group size.

R430-100-12.  Injury Prevention.
(1)  The provider shall ensure that the building, grounds,

toys, and equipment are maintained and used in a safe manner
to prevent injury to children.

(2)  The provider shall ensure that walkways are free of
tripping hazards such as unsecured flooring or cords.

(3)  Areas accessible to children shall be free of unstable
heavy equipment, furniture, or other items that children could
pull down on themselves.

(4)  The following items shall be inaccessible to children:
(a)  firearms, ammunition, and other weapons on the

premises.  Firearms shall be stored separately from ammunition,
in a cabinet or area that is locked with a key or combination
lock, unless the use is in accordance with the Utah Concealed
Weapons Act, or as otherwise allowed by law;

(b)  tobacco, alcohol, illegal substances, and sexually
explicit material;

(c)  when in use, portable space heaters, fireplaces, and
wood burning stoves;

(d)  toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials;

(e)  poisonous plants;
(f)  matches or cigarette lighters;
(g)  open flames;
(h)  sharp objects, edges, corners, or points which could cut

or puncture skin;
(i)  for children age 4 and under, ropes, cords, wires and

chains long enough to encircle a child's neck, such as those
found on window blinds or drapery cords;

(j)  for children age 4 and under, plastic bags large enough
for a child's head to fit inside, latex gloves, and balloons; and

(k)  for children age 2 and under, toys or other items with
a diameter of less than 1-1/4 inch and a length of less than 2-1/4
inches, or objects with removable parts that have a diameter of
less than 1-1/4 inch and a length of less than 2-1/4 inches.

(5)  The provider shall store all toxic or hazardous
chemicals in a container labeled with its contents.

(6)  Electrical outlets and surge protectors accessible to
children age four and younger shall have protective caps or
safety devices when not in use.
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(7)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(8)  High chairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(9)  Indoor stationary gross motor play equipment, such as
slides and climbers, accessible to children under age 3 shall not
have a designated play surface that exceeds 3 feet in height.

(a)  If such equipment has an elevated designated play
surface less than 18 inches in height, it shall not be placed on a
hard surface, such as wood, tile, linoleum, or concrete, and shall
have a three foot use zone.

(b)  If such equipment has an elevated designated play
surface that is 18 inches to 3 feet in height, it shall be
surrounded by mats at least 2 inches thick, or cushioning that
meets ASTM Standard F1292, in a three foot use zone.

(10)  Indoor stationary gross motor play equipment, such
as slides and climbers, accessible to children age 3 and older
shall not have a designated play surface that exceeds 5-1/2 feet
in height.

(a)  If such equipment has an elevated designated play
surface less than 3 feet in height, it shall be surrounded by
protective cushioning material, such as mats at least 1 inch
thick, in a six foot use zone.

(b)  If such equipment has an elevated designated play
surface that is 3 feet to 5-1/2 feet in height, it shall be
surrounded by cushioning that meets ASTM Standard F1292, in
a six foot use zone.

(11)  There shall be no trampolines on the premises that are
accessible to any child in care.

(12)  If there is a swimming pool on the premises that is not
emptied after each use:

(a)  the provider shall ensure that the pool is enclosed
within a fence or other solid barrier at least six feet high that is
kept locked whenever the pool is not in use;

(b)  the provider shall maintain the pool in a safe manner;
(c)  the provider shall meet all applicable state and local

laws and ordinances related to the operation of a swimming
pool; and

(d)  If the pool is over four feet deep, there shall be a Red
Cross certified life guard on duty, or a lifeguard certified by
another agency that the licensee can demonstrate to the
Department to be equivalent to Red Cross certification, any time
children have access to the pool.

(13)  If wading pools are used:
(a)  a caregiver must be at the pool supervising children

whenever there is water in the pool;
(b)  diapered children must wear swim diapers and rubber

pants while in the pool; and
(c)  the pool shall be emptied and sanitized after each use

by a separate group of children.

R430-100-13.  Parent Notification and Child Security.
(1)  The provider shall post a copy of the Department's

child care guide in the center for parents' review during business
hours.

(2)  Parents shall have access to the center and their child's
classroom at all times their child is in care.

(3)  The provider shall ensure the following procedures are
followed when children arrive at the center or leave the center:

(a)  Each child must be signed in and out of the center,
including the date and time the child arrives or leaves.

(b)  Persons signing children into the center shall use
identifiers, such as a signature, initials, or electronic code.

(c)  Persons signing children out of the center shall use
identifiers, such as a signature, initials, or electronic code, and
shall have photo identification if they are unknown to the
provider.

(d)  Only parents or persons with written authorization
from the parent may take any child from the center.  In an

emergency, the provider may accept verbal authorization if the
provider can confirm the identity of the person giving the verbal
authorization and the identity of the person picking up the child.

(e)  School age children may sign themselves in and out of
the center with written permission from their parent.

(4)  The provider shall give parents a written report of
every incident, accident, or injury involving their child on the
day of occurrence.  The caregivers involved, the center director,
and the person picking the child up shall sign the report on the
day of occurrence.  If a school age child signs himself or herself
out of the center, a copy of the report shall be mailed to the
parent on the day following the occurrence.

(5)  If a child is injured and the injury appears serious but
not life threatening, the provider shall contact the parent
immediately, in addition to giving the parent a written report of
the injury.

(6)  In the case of a life threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb,
the provider shall contact emergency personnel immediately,
before contacting the parent.  If the parent cannot be reached
after emergency personnel have been contacted, the provider
shall attempt to contact the child's emergency contact person.

R430-100-14.  Child Health.
(1)  The licensee shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  All staff shall follow the reporting requirements for

witnessing or suspicion of abuse, neglect, and exploitation
found in Utah Code, Section 62A-4a-403 and 62A-4a-411.

(3)  The use of tobacco, alcohol, illegal substances, or
sexually explicit material on the premises or in center vehicles
is prohibited any time that children are in care.

(4)  The provider shall not admit any infant, toddler, or
preschooler to the center without documentation of:

(a)  proof of current immunizations, as required by Utah
law;

(b)  proof of receiving at least one dose of each required
vaccine prior to enrollment, and a written schedule to receive all
subsequent required vaccinations; or

(c)  written documentation of an immunization exemption
due to personal, medical or religious reasons.

(5)  The provider shall not admit any child to the center
without a signed health assessment completed by the parent
which shall include:

(a)  allergies;
(b)  food sensitivities;
(c)  acute and chronic medical conditions;
(d)  instructions for special or non-routine daily health

care;
(e)  current medications; and,
(f)  any other special health instructions for the caregiver.
(6)  The provider shall ensure that each child's health

assessment is reviewed, updated, and signed or initialed by the
parent at least annually.

R430-100-15.  Child Nutrition.
(1)  If food service is provided:
(a)  The provider shall ensure that the center's meal service

complies with local health department food service regulations.
(b)  Foods served by centers not currently participating and

in good standing with the USDA Child and Adult Care Food
Program (CACFP) shall comply with the nutritional
requirements of the CACFP.  The licensee shall either use
standard Department-approved menus, menus provided by the
CACFP, or menus approved by a registered dietician.  Dietitian
approval shall be noted and dated on the menus, and shall be
current within the past 5 years.

(c)  Centers not currently participating and in good
standing with the CACFP shall keep a six week record of foods
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served at each meal or snack.
(d)  The provider shall post the current week's menu for

parent review.
(2)  The provider shall offer meals or snacks at least once

every three hours.
(3)  The provider shall serve children's food on dishes,

napkins, or sanitary high chair trays, except for individual
serving size items, such as crackers, if they are placed directly
in the children's hands.  The provider shall not place food on a
bare table.

(4)  The provider shall ensure that caregivers who serve
food to children are aware of food allergies and sensitivities for
the children in their assigned group, and that children are not
served the food or drink they have an allergy or sensitivity to.

(5)  The provider shall ensure that food and drink brought
in by parents for an individual child's use is labeled with the
child's name, and refrigerated if needed, and shall ensure that the
food or drink is only consumed by that child.

R430-100-16.  Infection Control.
(1)  Staff shall wash their hands thoroughly with liquid

soap and warm running water at the following times:
(a)  before handling or preparing food or bottles;
(b)  before and after eating meals and snacks or feeding

children;
(c)  before and after diapering a child;
(d)  after using the toilet or helping a child use the toilet;
(e)  before administering medication;
(f)  after coming into contact with body fluids, including

breast milk;
(g)  after playing with or handling animals;
(h)  when coming in from outdoors; and
(i)  after cleaning or taking out garbage.
(2)  The provider shall ensure that children wash their

hands thoroughly with liquid soap and warm running water at
the following times:

(a)  before and after eating meals and snacks;
(b)  after using the toilet;
(c)  after coming into contact with body fluids;
(d)  after playing with animals; and
(e)  when coming in from outdoors.
(3)  Only single use towels from a covered dispenser or an

electric hand-drying device may be used to dry hands.
(4)  The provider shall ensure that toilet paper is accessible

to children, and that it is kept on a dispenser.
(5)  The provider shall post handwashing procedures that

are readily visible from each handwashing sink, and they shall
be followed.

(6)  Caregivers shall teach children proper hand washing
techniques and shall oversee hand washing whenever possible.

(7)  Personal hygiene items such as toothbrushes, or combs
and hair accessories that are not sanitized between each use,
shall not be shared by children or used by staff on more than one
child, and shall be stored so that they do not touch each other.

(8)  The provider shall clean and sanitize all washable toys
and materials weekly, or more often if necessary.

(9)  Stuffed animals, cloth dolls, and dress-up clothes must
be machine washable.  Pillows must be machine washable, or
have removable covers that are machine washable.  The provider
shall wash stuffed animals, cloth dolls, dress-up clothes, and
pillows or covers weekly.

(10)  If water play tables or tubs are used, they shall be
washed and sanitized daily, and children shall wash their hands
prior to engaging in the activity.

(11)  Persons with contagious TB shall not work or
volunteer in the center.

(12)  Children's clothing shall be changed promptly if they
have a toileting accident.

(13)  Children's clothing which is wet or soiled from body

fluids:
(a)  shall not be rinsed or washed at the center; and
(b)  shall be placed in a leakproof container, labeled with

the child's name, and returned to the parent.
(14)  If the center uses a potty chair, the provider shall

clean and sanitize the chair after each use.
(15)  Staff who prepare food in the kitchen shall not change

diapers or assist in toileting children.
(16)  The center shall have a portable body fluid clean up

kit.
(a)  All staff shall know the location of the kit and how to

use it.
(b)  The provider shall use the kit to clean up spills of body

fluids.
(c)  The provider shall restock the kit as needed.
(17)  The center shall not care for children who are ill with

an infectious disease, except when a child shows signs of illness
after arriving at the center.

(18)  The provider shall separate children who develop
signs of an infectious disease after arriving at the center from
the other children in a safe, supervised location.

(19)  The provider shall contact the parents of children who
are ill with an infectious disease and ask them to immediately
pick up their child.  If the provider cannot reach the parent, the
provider shall contact the individuals listed as emergency
contacts for the child and ask them to pick up the child.

(20)  The provider shall notify the local health department,
on the day of discovery, of any reportable infectious diseases
among children or caregivers, or any sudden or extraordinary
occurrence of a serious or unusual illness, as required by the
local health department.

(21)  The provider shall post a parent notice at the center
when any staff or child has an infectious disease or parasite.

(a)  The provider shall post the notice in a conspicuous
location where it can be seen by all parents.

(b)  The provider shall post and date the notice the same
day the disease or parasite is discovered, and the notice shall
remain posted for at least 5 days.

R430-100-17.  Medications.
(1)  If medications are given, they shall be administered to

children only by a provider trained in the administration of
medications as specified in this rule.

(2)  All over-the-counter medications provided by parents
and all prescription medications shall:

(a)  be labeled with the child's full name;
(b)  be kept in the original or pharmacy container;
(c)  have the original label; and,
(d)  have child-safety caps.
(3)  All non-refrigerated medications shall be inaccessible

to children and stored in a container or area that is locked, such
as a locked room, cupboard, drawer, or a lockbox.  The provider
shall store all refrigerated medications in a leakproof container.

(4)  The provider shall have a written medication
permission form completed and signed by the parent prior to
administering any over-the-counter or prescription medication
to a child.  The permission form must include:

(a)  the name of the child;
(b)  the name of the medication;
(c)  written instructions for administration; including:
(i)  the dosage;
(ii)  the method of administration;
(iii)  the times and dates to be administered; and
(iv)  the disease or condition being treated; and
(d)  the parent signature and the date signed.
(5)  If the provider keeps over-the-counter medication at

the center that is not brought in by a parent for their child's use,
the medication shall not be administered to any child without
prior parental consent for each instance it is given.  The consent



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 170

must be either:
(a)  prior written consent; or
(b)  oral consent for which a provider documents in writing

the date and time of the consent, and which the parent or person
picking up the child signs upon picking up the child.

(6)  If the provider chooses not to administer medication as
instructed by the parent, the provider shall notify the parent of
their refusal to administer the medication prior to the time the
medication needs to be given.

(7)  When administering medication, the provider
administering the medication shall:

(a)  wash their hands;
(b)  check the medication label to confirm the child's name;
(c)  compare the instructions on the parent release form

with the directions on the prescription label or product package
to ensure that a child is not given a dosage larger than that
recommended by the health care provider or the manufacturer;

(d)  administer the medication; and
(e)  immediately record the following information:
(i)  the date, time, and dosage of the medication given;
(ii)  the signature or initials of the provider who

administered the medication; and,
(iii)  any errors in administration or adverse reactions.
(8)  The provider shall report any adverse reaction to a

medication or error in administration to the parent immediately
upon recognizing the error or reaction, or after notifying
emergency personnel if the reaction is life threatening.

R430-100-18.  Napping.
(1)  The center shall provide children with a daily

opportunity for rest or sleep in an environment that provides
subdued lighting, a low noise level, and freedom from
distractions.

(2)  Scheduled nap times shall not exceed two hours daily.
(3)  A separate crib, cot, mat, or other sleeping equipment

shall be used for each child during nap times.
(4)  Mats and mattresses used for napping shall have a

smooth, waterproof surface.
(5)  The provider shall maintain sleeping equipment in

good repair.
(6)  If sleeping equipment is clearly assigned to and used

by an individual child, the provider must clean and sanitize it as
needed, but at least weekly.

(7)  If sleeping equipment is not clearly assigned to and
used by an individual child, the provider must clean and sanitize
it prior to each use.

(8)  The provider must either store sleeping equipment so
that the surfaces children sleep on do not touch each other, or
else clean and sanitize sleeping equipment prior to each use.

(9)  A sheet and blanket or acceptable alternative shall be
used by each child during nap time.  These items shall be:

(a)  clearly assigned to one child;
(b)  stored separately from other children's when not in use;

and,
(c)  laundered as needed, but at least once a week, and prior

to use by another child.
(10)  The provider shall space cribs, cots, and mats a

minimum of 2 feet apart when in use, to allow for adequate
ventilation, easy access, and ease of exiting.

(11)  Cots and mats may not block exits.

R430-100-19.  Child Discipline.
(1)  The provider shall inform caregivers, parents, and

children of the center's behavioral expectations for children.
(2)  The provider may discipline children using positive

reinforcement, redirection, and by setting clear limits that
promote children's ability to become self-disciplined.

(3)  Caregivers may use gentle, passive restraint with
children only when it is needed to stop children from injuring

themselves or others or from destroying property.
(4)  Discipline measures shall not include any of the

following:
(a)  any form of corporal punishment such as hitting,

spanking, shaking, biting, pinching, or any other measure that
produces physical pain or discomfort;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds that specified in
Subsection (3) above.

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding of food, rest, or toileting; and,
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.

R430-100-20.  Activities.
(1)  The provider shall post a daily schedule for preschool

and school-age groups.  The daily schedule shall include, at a
minimum, meal, snack, nap/rest, and outdoor play times.

(2)  Daily activities shall include outdoor play if weather
permits.

(3)  The provider shall offer activities to support each
child's healthy physical, social-emotional, and cognitive-
language development.  The provider shall post a current
activity plan for parent review listing these activities in
preschool and school age groups.

(4)  The provider shall make the toys and equipment
needed to carry out the activity plan accessible to children.

(5)  If off-site activities are offered:
(a)  the provider shall obtain written parental consent for

each activity in advance;
(b)  caregivers shall take written emergency information

and releases with them for each child in the group, which shall
include:

(i)  the child's name;
(ii)  the parent's name and phone number;
(iii)  the name and phone number of a person to notify in

the event of an emergency if the parent cannot be contacted;
(iv)  the names of people authorized by the parents to pick

up the child; and
(v)  current emergency medical treatment and emergency

medical transportation releases;
(c)  the provider shall maintain required caregiver to child

ratios and direct supervision during the activity;
(d)  at least one caregiver present shall have a current Red

Cross, American Heart Association, or equivalent first aid and
infant and child CPR certification;

(e)  caregivers shall take a first aid kit with them;
(f)  children shall wear or carry with them the name and

phone number of the center, but children's names shall not be
used on name tags, t-shirts, or other identifiers; and

(g)  caregivers shall provide a way for children to wash
their hands as specified in R430-100-16(2).  If there is no
source of running water, caregivers and children may clean their
hands with wet wipes and hand sanitizer.

(6)  If swimming activities are offered, caregivers shall
remain with the children during the activity, and lifeguards and
pool personnel shall not count toward the caregiver to child
ratio.

R430-100-21.  Transportation.
(1)  Any vehicle used for transporting children shall:
(a)  be enclosed;
(b)  be equipped with individual, size appropriate safety

restraints, properly installed and in working order, for each child
being transported;

(c)  have a current vehicle registration and safety
inspection;

(d)  be maintained in a safe and clean condition;
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(e)  maintain temperatures between 60-90 degrees
Fahrenheit when in use;

(f)  contain a first aid kit; and
(g)  contain a body fluid clean up kit.
(2)  At least one adult in each vehicle transporting children

shall have a current Red Cross, American Heart Association, or
equivalent first aid and infant and child CPR certification.

(3)  The adult transporting children shall:
(a)  have and carry with them a current valid Utah driver's

license, for the type of vehicle being driven, whenever they are
transporting children;

(b)  have with them written emergency contact information
for all of the children being transported;

(c)  ensure that each child being transported is wearing an
appropriate individual safety restraint;

(d)  ensure that no child is left unattended by an adult in the
vehicle;

(e)  ensure that all children remain seated while the vehicle
is in motion;

(f)  ensure that keys are never left in the ignition when the
driver is not in the driver's seat; and,

(g)  ensure that the vehicle is locked during transport.

R430-100-22.  Animals.
(1)  The provider shall inform parents of the types of

animals permitted at the facility.
(2)  All animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(3)  All animals at the facility shall have current
immunizations for all vaccine preventable diseases that are
transmissible to humans.  The center shall have documentation
of the vaccinations.

(4)  There shall be no animal on the premises that has a
history of dangerous, attacking, or aggressive behavior, or a
history of biting even one person.

(5)  Infants, toddlers, and preschoolers shall not assist with
the cleaning of animals or animal cages, pens, or equipment.

(6)  If a school age child assists in the cleaning of animals
or animal equipment, the child shall wash his or her hands
immediately after cleaning the animal or equipment.

(7)  There shall be no animals or animal equipment in food
preparation or eating areas.

(8)  Children shall not handle reptiles or amphibians.

R430-100-23.  Diapering.
If the center diapers children, the following applies:
(1)  Caregivers shall change children's diapers at a diaper

changing station.  Diapers shall not be changed on surfaces used
for any other purpose.

(2)  Each diapering station shall be equipped with railings
to prevent a child from falling when being diapered.

(3)  Caregivers shall not leave children unattended on the
diapering surface.

(4)  The diapering surface shall be smooth, waterproof, and
in good repair.

(5)  The provider shall post diapering procedures at each
diapering station and ensure that they are followed.

(6)  Caregivers shall clean and sanitize the diapering
surface after each diaper change.

(7)  Caregivers shall wash their hands before and after each
diaper change.

(8)  Caregivers shall place soiled disposable diapers in a
container that has a plastic lining and a tightly fitting lid.

(9)  The provider shall daily clean and sanitize containers
where wet and soiled diapers are placed.

(10)  If cloth diapers are used:
(a)  they shall not be rinsed at the center; and
(b)  after a diaper change, the caregiver shall place the cloth

diaper directly into a leakproof container that is inaccessible to
children and labeled with the child's name, or a leakproof
diapering service container.

(11)  Caregivers shall change children's diapers promptly
when they are wet or soiled, and shall check diapers at least
once every two hours.

(12)  Caregivers shall keep a written record daily for each
infant and toddler documenting their diaper changes.  The
record shall be completed within an hour of each diaper change,
and shall include the child's name, the time of the diaper change,
and whether the diaper was dry, wet, soiled, or both.

(13)  Care givers whose designated responsibility includes
the care of diapered children shall not prepare food for children
or staff outside of the classroom area used by the diapered
children.

R430-100-24.  Infant and Toddler Care.
If the center cares for infants or toddlers, the following

applies:
(1)  The provider shall not mix infants and toddlers with

older children, unless there are 8 or fewer children present in the
group.

(2)  Infants and toddlers shall not use outdoor play areas at
the same time as older children unless there are 8 or fewer
children present in the group.

(3)  If an infant is not able to sit upright and hold their own
bottle, a caregiver shall hold the infant during bottle feeding.
Bottles shall not be propped.

(4)  The provider shall clean and sanitize high chair trays
prior to each use.

(5)  The provider shall cut solid foods for infants into
pieces no larger than 1/4 inch in diameter.  The provider shall
cut solid foods for toddlers into pieces no larger than 1/2 inch
in diameter.

(6)  Baby food, formula, and breast milk that is brought
from home for an individual child's use must be:

(a)  labeled with the child's name;
(b)  labeled with the date and time of preparation or

opening of the container, such as a jar of baby food;
(c)  kept refrigerated if needed; and
(d)  discarded within 24 hours of preparation or opening,

except that powdered formula or dry foods which are opened,
but are not mixed, are not considered prepared.

(7)  Formula and milk, including breast milk, shall be
discarded after feeding, or within two hours of initiating a
feeding.

(8)  To prevent burns, heated bottles shall be shaken and
tested for temperature before being fed to children.

(9)  Pacifiers, bottles, and non-disposable drinking cups
shall be labeled with each child's name, and shall not be shared.

(10)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(11)  Infants shall sleep in equipment designed for sleep
such as a crib, bassinet, porta-crib or play pen.  Infants shall not
be placed to sleep on mats or cots, or in bouncers, swings, car
seats, or other similar pieces of equipment.

(12)  Cribs must:
(a)  have tight fitting mattresses;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail; and
(d)  not have strings, cords, ropes, or other entanglement

hazards strung across the crib rails.
(13)  Infants shall not be placed on their stomachs for

sleeping, unless there is documentation from a health care
provider for treatment of a medical condition.

(14)  Each infant and toddler shall follow their own pattern
of sleeping and eating.



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 172

(15)  Caregivers shall keep a written record daily for each
infant documenting their eating and sleeping patterns.  The
record shall be completed within an hour of each feeding or nap,
and shall include the child's name, the food and beverages eaten,
and the times the child slept.

(16)  Walkers with wheels are prohibited.
(17)  Infants and toddlers shall not have access to objects

made of styrofoam.
(18)  Caregivers shall respond as promptly as possible to

infants and toddlers who are in emotional distress due to
conditions such as hunger, fatigue, wet or soiled diapers, fear,
teething, or illness.

(19)  Awake infants and toddlers shall receive positive
physical stimulation and positive verbal interaction with a
caregiver at least once every 20 minutes.

(20)  Awake infants and toddlers shall not be confined for
more than 30 minutes in one piece of equipment, such as
swings, high chairs, cribs, play pens, or other similar pieces of
equipment.

(21)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(22)  To stimulate their healthy development, there shall be
safe toys accessible to infants and toddlers.  There shall be
enough toys for each child in the group to be engaged in play
with toys.

(23)  All toys used by infants and toddlers shall be cleaned
and sanitized:

(a)  weekly;
(b)  after being put in a child's mouth before another child

plays with it; and
(c)  after being contaminated by body fluids.

R430-100-25.  Penalty.
The Department may impose civil money penalties in

accordance with Title 63, Chapter 46b, Administrative
Procedures Act, if there has been a failure to comply with the
provisions of this chapter, or rules promulgated pursuant to this
chapter.

KEY:  child care facilities, child care, child care centers
May 1, 2012 26-39
Notice of Continuation August 13, 2007
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R512.  Human Services, Child and Family Services.
R512-51.  Fee Collection for Criminal Background Screening
for Prospective Foster and Adoptive Parents and for
Employees of Other Department of Human Services Licensed
Programs.
R512-51-1.  Purpose and Authority.

(1)  The purpose of this rule is to enable the Division of
Child and Family Services (Child and Family Services) to
collect fees for processing criminal background screenings.
These screenings are for prospective foster and adoptive parents
of children in state custody and other adults in the home as
required by Public Law 109-248 and Section 78A-6-308.  These
screenings are also for employees of other licensed programs
upon request of the Office of Licensing as authorized by Section
62A-2-120, as capacity allows.

(2)  This rule is authorized by Section 62A-4a-102.

R512-51-2.  Fee Collection for Electronic Fingerprint
Scanning.

(1)  It is the responsibility of Child and Family Services
Regional Offices to collect fees for electronic fingerprint
scanning for the purpose of criminal background screening for
prospective foster and adoptive parents of children in state
custody and other adults in the home and for employees of other
Department of Human Services licensed programs.

(2)  The amount of the fee charged for electronic
fingerprint scanning will be approved by Child and Family
Services as required by Section 62A-4a-102 and will not exceed
the amount being charged for the same service from the
Department of Public Safety, Bureau of Criminal Identification.

R512-51-3.  Fee Collection for Cost of Submission of
Electronic Fingerprints for Criminal Background Check.

(1)  Child and Family Services has the option to collect
fees for all or part of the actual cost of submission of electronic
fingerprints for criminal background checks through the
Department of Public Safety, Bureau of Criminal Identification
and the Federal Bureau of Investigation.

(2)  Child and Family Services may elect to pay all or part
of this cost for prospective foster and adoptive parents of
children in state custody and other adults in the home, subject
to legislative funding for this purpose.

(3)  Child and Family Services will not pay any of the cost
of submission of electronic fingerprints for criminal background
checks for employees of other Department of Human Services
licensed programs, but may submit the electronic fingerprints
upon verification of payment of those fees by the Office of
Licensing or designee.

KEY:  criminal background screening, fees, foster care,
adoption
October 22, 2009 Pub. L. No. 109-248
Notice of Continuation April 9, 2012 62A-4a-102

78A-6-308
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R547.  Human Services, Juvenile Justice Services.
R547-1.  Residential and Nonresidential, Nonsecure
Community Program Standards.
R547-1-1.  Authority.

Section 62A-1-111 authorizes the Department of Human
Services to adopt administrative rules.

R547-1-2.  Waiver Statement.
(1)  A residential or nonresidential alternative program

shall comply with all (relevant) requirements unless a waiver for
specific requirement(s) has been granted by the designated
certifying officer of Juvenile Justice Services with specific
approval of the Director of the Division.  The certifying officer
shall specify the particular requirement(s) to be waived, the
duration of the waiver, and the terms under which the waiver is
granted.

(2)  The Division will submit to the Board of Juvenile
Justice Services at least annually a listing with expiration dates
of programs receiving waivers.

(a)  Waiver of specific requirements shall be granted only
when the specific program or facility has documented that the
intent of the specific requirement(s) to be waived will be
satisfactorily achieved in a manner other than that prescribed by
the requirement(s).

(b)  The waiver shall contain provisions for a regular
review of the waiver.

(c)  When a program fails to comply with the waiver
specifications, the waiver shall be subject to immediate
cancellation.

R547-1-3.  Administration of Contracted Programs.
(1)  Administration  A residential or nonresidential

alternative program contracting with the Division of Juvenile
Justice Services, shall not accept a youth in custody without the
formal approval of the Division.

(2)  A residential or nonresidential alternative program
shall allow Juvenile Justice Services to inspect all aspects of the
program's functioning which impact on youth and to interview
any staff member of the program or any youth in care of the
program.

(3)  The residential or nonresidential alternative program
shall make any information which the facility is required to have
under these requirements and any information reasonably related
to assessment of compliance with these requirements available
to the Division of Juvenile Justice Services.

(4)  A privately-operated residential or nonresidential
alternative program shall have documents which fully identify
its ownership.  A corporation, partnership, individual
ownership, or association shall identify its officers and shall
have, where applicable, the charter, partnership agreement,
constitution; articles of association; and/or by-laws of the
corporation, partnership, individual ownership, or association.

(a)  Organizational structure of facility or program staff;
(b)  Job description of facility or program staff;
(c)  Names and positions of persons authorized to sign

agreements, contracts and submit official documentation to
Juvenile Justice Services;

(d)  Board structure and composition, with names and
addresses and terms of memberships;

(e)  Existing purchase of service agreements;
(f)  Insurance coverage, required by contract;
(g)  Appropriate licensure to provide contracted services to

include:  Letters of compliance with existing sanitation, health
and fire codes and reports of inspection and action taken;

(h)  Procedure for notifying interested parties of changes in
the facility's policy and programs;

(i)  A master list of all social services providers which the
facility uses; and

(j)  Financial and program audits and reviews.

(5)  A residential or nonresidential alternative program
accepting any youth who resides in another state shall comply
with the terms of the Interstate Compact on Juveniles, Section
55-12-100, and the Interstate Compact on the Placement of
Children, Section 62A-4a-701.

(6)  A residential or nonresidential alternative program
shall have a representative present at all judicial, educational or
administrative hearings which address the status of a youth in
care of the program, if requested by the division or the court.

(7)  A residential or nonresidential alternative program
shall ensure that all entries in records are legible.  All entries
shall be signed, or initialed, by the person making the entry.  All
entries shall be accompanied by the date on which the entry was
made.

(8)  A residential or nonresidential alternative program
shall have a governing body which is responsible for and has
authority over the policies and activities of the program.

(9)  The governing body shall have a set of by-laws or a
constitution which describes its duties, responsibilities and
authority.  As a minimum, the agency by-laws include for the
governing authority:

(a)  Memberships (types, qualifications, community
representation, rights, duties) as required by all applicable laws,
statutes and rules;

(b)  Size of the governing body;
(c)  Method of selection;
(d)  Terms of office;
(e)  Duties and responsibilities of officers;
(f)  Times authority will meet;
(g)  Committees;
(h)  Quorums;
(i)  Parliamentary procedures;
(j)  Recording of minutes;
(k)  Method of amending the by-laws;
(l)  Conflict of interest provisions; and
(m)  Specification of the relationship of the chief executive

to the governing body.
(10)  The governing authority of the agency shall hold

meetings as prescribed in the by-laws.
(11)  The governing body of the program shall be

responsible for ensuring the program's continual compliance and
conformity with the provisions of the program's charter.

(12)  The governing body of a residential or nonresidential
alternative program shall be responsible for ensuring the
program's continual compliance and conformity with the terms
of all leases, contracts or other legal agreements to which the
program is a party.

(13)  The governing body of a residential or nonresidential
alternative program shall be responsible for ensuring the
program's continual compliance and conformity with all relevant
laws and/or regulations, whether federal, state, local or
municipal, governing the operations of the program.

(14)  The governing body of a residential or nonresidential
alternative program shall designate a person to act as chief
administrative officer of the program to whom all staff shall be
responsible and shall delegate sufficient authority to such
person as to implement policy and procedure and to manage the
affairs of the program effectively.

(15)  The governing body of the residential or
nonresidential alternative program shall regularly evaluate the
performance of the chief administrative officer to ensure that
this officer's conduct of the program's business conforms with
the program's charter, all relevant laws and regulations, and
policies defined by the governing body.

(16)  The governing body of the residential or
nonresidential alternative program shall ensure that the program
is housed, maintained, staffed, and equipped in such a manner
as to implement the program effectively.

(17)  The governing body of the residential or
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nonresidential alternative program shall, in consultation with the
chief administrative officer, formulate and periodically review
and update written policies and procedures concerning:

(a)  The program policies, goals and current services;
(b)  Personnel practices and job descriptions;
(c)  Organizational chart which reflects the structure of

authority, responsibility and accountability;
(d)  Fiscal management; and
(e)  This written administrative manual must be available

to all staff as well as the general public and residents, if
requested, unless protected trade secrets would be revealed.

(18)  The governing body of the residential or
nonresidential alternative program shall ensure that the program
has written policies and procedures to carry out ongoing internal
evaluation of the services it offers and compiles a written report
of such evaluation annually.

(19)  The governing body of the program shall have access
to and use an organized system of information collection,
retrieval and review.  The agency shall participate in the
establishment of information needs and establish guidelines
regarding the security of all information about participants.

(20)  The governing body, in concert with the program
administrator, shall use the findings of evaluation studies in
decision-making and policy development.

(21)  The program director or designee of the residential or
nonresidential alternative program shall consult with Juvenile
Justice Services prior to making any substantial alteration in the
program provided by the facility and shall meet with
representatives of Juvenile Justice Services whenever required
to do so.

(22)  The program director or designee cooperates with
Juvenile Justice Services in evaluation of its operations in terms
of written goals and objectives, program effectiveness, cost
benefit analysis and statistical analysis of program data.

(23)  The governing body shall disclose all existing or
potential and contemplated conflicts of interest and must be
approved by the DHS/DJJS Director or designee.

(24)  The residential or nonresidential alternative program
shall have written minutes of all meetings of the governing body
of the program.

(25)  The program shall have a written policy which
ensures that it conforms to governmental statutes and
regulations relating to campaigning, lobbying, and political
practices.

(26)  A residential or nonresidential alternative program
shall identify, document and publicize its tax status with the
Internal Revenue Service.

(27)  A residential or nonresidential alternative program
shall have by-laws, approved by the governing authority, which
are filed with the appropriate local, state, and/or federal body.

(28)  The Chief Executive Officer of a residential or
nonresidential alternative program or a person designated by
that officer and authorized to act, as necessary, in place of that
officer shall be readily assessable to the staff of the program
and/or the authorized representatives of Juvenile Justice
Services.

(29)  A residential or nonresidential alternative program
shall have a written statement specifying its philosophy,
purposes, and program orientation and describing both short and
long-term goals.  The statement should identify the types of
services provided and the characteristics of the youth to be
served by the program.  The statement of purpose shall be
available to the public.

(30)  A residential or nonresidential alternative program
shall have a written program plan which describes the services
provided by the facility.  The statement shall include a
description of the facility's plan for the provision of services as
well as the assessment and evaluation procedures used in
treatment planning and delivery.  The plan shall make clear

which services are provided directly by the facility and which
will be provided in cooperation with community resources.  If
the facility administers several programs at different
geographical sites, appropriate resources shall be identified for
each site.  The program description shall be available to the
public on request with protected trade secrets deleted.

(31)  A residential and nonresidential alternative program
shall obtain the written informed consent of a youth, Juvenile
Justice Services Case Manager, and the youth's parent(s) or
guardian prior to involving the youth in any activity related to
fund raising and/or publicity for the program.

(32)  A residential and nonresidential alternative program
shall have written policies and procedures regarding the
photographing and audio or audio-visual recording of youth in
care.

(33)  The written consent of a youth and the youth's
parent(s) or guardian shall be obtained before the youth is
photographed or recorded for program publicity purposes.

(34)  All photographs and recordings shall be used in a
manner which respects the dignity and confidentiality of the
youth.

R547-1-4.  Administration of Publicly Operated Programs.
(1)  A publicly operated residential or nonresidential

alternative program shall have an advisory board which includes
representatives of the community in which the program is
located and representatives of the parents of the type of youth
served.

(2)  The members of the Advisory Board of a publicly
operated residential or nonresidential alternative program shall
be appointed for specific terms of office by the director of the
agency operating the program.

(3)  The Advisory Board of the publicly-operated
residential or nonresidential facility shall advise and assist the
Administrative Officer.

(a)  The Advisory Board shall have a set of by-laws which
describe its duties, responsibilities and authority.

(b)  The Advisory Board shall keep itself informed as to the
operational policies and practices of the regional facility.  The
Advisory Board has the right and responsibility to consider all
aspects of that facility's operations, and to make
recommendations to the Administrative Officer.  The Advisory
Board shall make at least:

(i)  Semi-annual visits to the residential or nonresidential
alternative program.

(ii)  The Advisory Board shall at least annually provide the
Administrative Officer with a report on the program.  This
report shall make recommendations for improving services
provided by the program.  The report shall be available to the
public.

(iii)  The Advisory Board of the publicly operated
residential or nonresidential alternative program shall inform the
Director in writing of any event or circumstance which the
majority of the Advisory Board believes warrants correction.

(iv)  In the event of serious unresolved disagreement
between the Administrative Officer and the Advisory Board, the
Advisory Board shall report to the Board of Juvenile Justice
Services outlining the nature of the disagreement.

(v)  A publicly residential or nonresidential alternative
program shall have documents which identify the statutory basis
for the existence of the program and the nature of the
authorization of the program under existing laws.  A publicly-
operated residential or nonresidential alternative program shall
have documents which identify the statutory basis of its
existence and the administrative framework of government
within which it operates.

R547-1-5.  Fiscal Management.
(1)  The residential or nonresidential alternative program
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shall demonstrate that it is financially sound and manages its
financial affairs prudently.  All funds disbursed by the facility
shall be expended in accordance with the program objectives as
specified by the governing body and contractual agreements.

(2)  The residential or nonresidential alternative program
shall have a system of accountability which shall state funds
allocated for each program function, funds spent for each, and
specific cost of each service provided.

(3)  The residential or nonresidential alternative program
shall prepare a written budget of anticipated revenues and
expenditures which is approved by the appropriate governing
authority and included as part of the written contract.

(4)  The program director shall participate in budget
reviews conducted by the governing board or parent
governmental agency.

(5)  The program director shall present a budget request
which is adequate to support the programs of the agency.

(6)  The agency shall have written policies which govern
revisions in the budget.

(7)  A residential or nonresidential alternative program
shall demonstrate fiscal accountability through regular recording
of all income, expenditures and the submission of an annual
independent audit.

(8)  The residential or nonresidential alternative program
shall prepare and distribute to its governing authority and
appropriate agencies and individuals the following documents,
at a minimum: income and expenditure statements, funding
source financial reports, and independent audit reports.

(9)  The residential or nonresidential alternative program
shall have written fiscal policies and procedures adopted by the
governing authority which include, at a minimum: internal
controls, petty cash, bonding, signature control on checks,
resident funds, and employee expense reimbursement.

(10)  The residential or nonresidential alternative program
shall have a written policy for inventory control of all property
and assets.

(11)  The residential or nonresidential alternative program
shall have a written policy for purchasing and requisitioning
supplies and equipment.

(12)  The residential or nonresidential alternative program
shall use a method which documents and authorizes wage
payment to employees and consultants.  Amount paid is
authorized by administrative officer; salary for administrative
officer is set and approved by Board of Directors and reviewed
annually.

(13)  A residential or nonresidential alternative program
shall not permit public funds to be paid or committed to be paid
to any corporation, firm, association, business or State agency
or representative in which any members of the governing body
of the program, the executive personnel of the program, or the
members of the immediate families of members of the governing
body or executive personnel have any direct or indirect financial
interest, or in which one of these persons serve as an officer or
employee, unless the services or goods involved are provided at
a competitive cost and under terms favorable to the program.
The program shall have a written disclosure of any financial
transaction with the program in which a member of the Board or
his/her immediate family is involved.

(a)  The program shall have a written policy to guard
against conflicts of interest which adversely affect the program;
this policy shall specifically state that no person connected with
the program will use his or her official position to secure
privileges or advantages for himself or herself.

(14)  A residential or nonresidential alternative program
shall ensure that all purchase of service agreements involving
professional services to youth in care are in writing and
available to Juvenile Justice Services.  The program shall abide
by all State and Federal regulations and laws related to the
governing of contracting bodies.  Purchase of service

agreements shall contain all terms and conditions required to
define the clients to be served, the services to be provided,
program budget, the procedures for payment, the payment plan,
and terms of agreement.

(15)  A residential or nonresidential alternative program
shall have copies of all leases into which the program has
entered.  These leases shall include the location of all property
involved, the monthly or annual rent, the ownership of the
property, the usable square footage and the terms of the lease.

(a)  If a member of the governing body of a residential or
nonresidential alternative program, any staff member of the
program or any member of the immediate family of either staff
member or member of the governing body of the program, has
any financial interest in any property rented by the program, the
program shall have a report detailing the nature and extent of
the financial interest and identifying the party or parties having
the interest.  A conflict of interest must be approved by
DHS/DJJS Director or designee.

(16)  A residential facility or nonresidential alternative
program which accepts payment of public funds, directly or
indirectly, shall maintain adequate bonding.  All persons
delegated the authority to sign checks or manage funds shall be
bonded at the program's expense.

(17)  A residential or nonresidential alternative program
shall carry adequate insurance covering fire and liability as
protection for youth in care and other insurance coverage as
required by Juvenile Justice Services, and other federal, state
and local statutes and regulations for contracts.  In addition, the
program shall have insurance which covers liability to third
parties or youth in care arising through the use of any vehicle,
whether owned or not owned by the program, used by any of the
program's staff or agents on the program's business.

(18)  Provision should be made for indemnifying, bonding
and insuring board members, trustees, officers, and employees
of the residential or nonresidential alternative program against
liability incurred while acting properly in behalf of the agency.

(19)  The insurance coverage of the program should be
examined annually to assure adequate coverage.

R547-1-6.  Personnel/Volunteers.
(1)  A residential or nonresidential alternative program

shall employ a sufficient number of qualified staff and delegate
sufficient authority to such staff to carry out the responsibilities
it undertakes and to adequately perform the following functions:

(a)  Administrative functions;
(b)  Fiscal functions;
(c)  Clerical functions;
(d)  Housekeeping, maintenance and food services

functions (if residential);
(e)  Direct youth service functions;
(f)  Supervisory functions;
(g)  Record keeping and reporting functions;
(h)  Social service functions; and
(i)  Ancillary service functions.
(2)  A residential or nonresidential alternative program

shall ensure that all staff members are properly certified and/or
licensed as legally required.

(3)  Each residential or nonresidential alternative program
as applicable will have or contract for a director of clinical
services who shall be properly certified or licensed and who
shall be responsible for approval of all treatment or service
plans.

(4)  A residential or nonresidential alternative program
employing any person who does not possess usual qualifications
for the position in which he/she is employed shall have a written
statement justifying reasons for employing this person.

(5)  A residential or nonresidential alternative program
shall have a description of all staff assignments.  This
description shall provide complete information on roles,
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functions, lines of authority, lines of responsibility and lines of
communication.  This description shall be provided to all staff
members as part of the orientation procedure and, on request, to
Juvenile Justice Services.

(6)  A residential or nonresidential alternative program
shall have a written description of personnel policies and
procedures.  This description shall be provided to all staff
members.

(7)  The agency personnel policies include, at a minimum:
(a)  Organization chart;
(b)  Employment practices and procedures, including in-

service training and staff development;
(c) A DHS code of conduct for all staff that defines

acceptable and nonacceptable conduct both on and off duty;
(d)  Job qualifications and job descriptions;
(e)  Grievance and appeal procedures;
(f) Employee evaluation;
(g)  Promotion;
(h)  Personnel records;
(i)  Benefits;
(j)  Holidays;
(k)  Leave;
(l)  Hours of work;
(m)  Salaries (or the base for determining salaries);
(n)  Disciplinary procedures;
(o)  Termination; and
(p)  Resignation.
(8)  The residential or nonresidential alternative program

shall have a written policy which outlines experience and
education substitutes if the agency permits such substitutions.

(9)  A residential or nonresidential alternative program
shall actively recruit, and, when possible, employ, qualified
personnel broadly representative of the racial and ethnic groups
it services.

(10)  The residential or nonresidential alternative program
shall have a policy which does not deliberately exclude
employment of ex-offenders but requires a criminal background
check be conducted, by the division, prior to hiring.

(11)  A residential or nonresidential alternative program
shall not hire, or continue to employ, any person whose health,
educational achievement, emotional or psychological make-up
impairs his/her ability to properly protect the health and safety
of the youth or is such that it would endanger the physical or
psychological well being of the youth.

(12)  The residential or nonresidential alternative program
shall require written personal and prior work references or
written telephone notes on such references prior to hiring and
criminal background checks conducted by the Division
consistent with its policy.

(13)  All residential or nonresidential alternative program
participants employed outside the program either full or part-
time shall comply with all legal and regulatory requirements.

(14)  A residential or nonresidential alternative program
shall have a written grievance procedure for employees which
has been approved by Juvenile Justice Services.

(15)  A residential or nonresidential alternative program
shall ensure that youth care staff have regularly scheduled hours
of work.  Work schedules shall be provided at least a week in
advance.

(16)  A residential or nonresidential alternative program
shall establish a written procedure, in accordance with
applicable laws, regarding the discipline, suspension, lay-off or
dismissal of its employees.

(17)  The residential or nonresidential alternative program
does not discriminate or exclude from employment women
working in boys' programs or men working in girls' programs.

(18)  The residential or nonresidential alternative program
shall have a personnel file for each employee which shall
contain:

(a)  The application for employment and/or resume;
(b)  Reference letters from former employer(s) and personal

references or phone notes on such references;
(c)  Any required medical examinations;
(d)  Applicable professional credentials/certification;
(e)  Periodic performance evaluations;
(f)  Personnel actions, other appropriate material, incident

reports and notes, commendations relating to the individual's
employment with the facility;

(g)  Wage and salary information; and
(h)  Employee's starting and termination dates.
(19)  The staff member shall have access to his/her file and

shall be allowed to add any written statement he/she wishes to
make to the file at any time.

(20)  A written procedure shall exist whereby the employee
can challenge information in his or her personnel file and have
it corrected or removed if it proves to be inaccurate.

(21)  Written policy and procedure shall ensure the
confidentiality of the personnel record by restricting its
availability only to the employee who is the subject of the
record, Juvenile Justice Services and other agency employees
who have a need for the record in the performance of their
duties.

(22)  Records shall be kept locked to insure confidentiality.
A residential or nonresidential alternative program shall not
release a personnel file without the employee's written
permission except under court order or to an authorized
representative of Juvenile Justice Services.

(23)  A residential or nonresidential alternative program
shall maintain the personnel file of an employee who has been
terminated for a period of five years.

(24)  A residential or nonresidential alternative program
shall have a comprehensive written staff plan for the orientation,
on-going training, development, supervision and evaluation of
all staff members.

(25)  A residential or nonresidential alternative program
shall ensure that each direct care staff member receives at least
25 hours of training within the first month of employment, and
an additional 25 hours of training within the first 12 months of
employment, and 30 hours of training activities during each
subsequent full year of employment.  Activities related to
supervision of the staff member's routine tasks shall not be
considered training activities for the purposes of this
requirement.

(26)  A residential or nonresidential alternative program
shall document that direct care staff members receive
appropriate training as specified in the DHS/DJJS contract.

(27)  Inexperienced direct care staff shall be accompanied
by experienced workers on initial tours of duty until such time
as these staff are able to safeguard the health and safety of youth
in care effectively.

(28)  A residential or nonresidential alternative program
shall ensure that a minimum of one evaluation/planning
conference per year for each staff is held, documented and
signed by the staff person and his/her immediate supervisor.
There must be an opportunity for the employee to express
agreement or disagreement with the evaluation in writing.  The
staff person shall be given a copy of the evaluation.

(29)  Within the probationary period after employment,
each new direct care or administrative employee shall have
his/her first evaluation/planning conference with his/her
supervisor for the purpose of evaluating performance and
developing an individual training plan.

(30)  The supervisor and the employee shall review
strengths and weaknesses, set time-limited performance goals,
devise training objectives to help meet the goal and establish a
strategy that will allow achievement of these goals and
objectives.

(31)  The program staff shall maintain membership and
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participate in professional associations and activities on the
local and national levels, where appropriate.

(32)  A residential or nonresidential alternative program
shall employ a staff of direct service workers sufficiently large
and sufficiently qualified to implement the individual service
plan of each youth in care with a minimum staffing ratio as
required by contract.

(33)  A residential or nonresidential alternative program
shall have the required staff to youth ratio at all times as
appropriate considering the time of day and the size and nature
of the program.

(34)  The staff pattern of the facility shall concentrate staff
when most participants are available to use facility resources
and meet staff gender contract requirements.

(35)  There shall be at least one staff person who is readily
available and responsive to resident needs on group home
premises twenty-four hours a day in residential programs.

(36)  A residential or nonresidential alternative program
shall establish procedures to assure adequate communications
among staff to provide continuity of services to youth.  This
system of communication shall include:

(a)  A regular review of individual and aggregate problems
of residents or clients including actions taken to resolve these
procedures;

(b)  Sharing of daily information noting unusual
circumstances and other information requiring continued action
by staff;

(c)  Written reports maintained of all accidents, personal
injuries and pertinent incidents related to implementation of
youth's individual service plans, including notification to parents
and Juvenile Justice case manager.

(37)  Any employee of a residential or nonresidential
alternative program working directly with youth in care shall
have access to information from the youth's case records that is
necessary for effective performance of the employee's assigned
tasks.

(38)  A residential or nonresidential alternative program
shall establish procedures which facilitate participation and
feedback by staff members in policy-making planning and
program development.

(39)  A residential or nonresidential alternative program
shall obtain professional services required for the
implementation of the individual service plan of a youth that is
not available from employees of the program.

(40)  The program shall ensure that a professional
providing a direct service to a youth in care communicates with
program staff as appropriate to the nature of the service.

(41)  A residential or nonresidential alternative program
shall have documentary evidence that all professionals providing
services to the program, whether working directly with youth in
care or providing consultation to employees of the program, are
appropriately qualified, certified and/or licensed as appropriate
to the nature of the service.

(42)  A residential or nonresidential alternative program
which utilizes volunteers on a regular basis, or utilizes
volunteers to work directly with a particular youth or group of
youth for an extended period of time, shall have a written plan
for using such volunteers.  This plan shall be given to all such
volunteers.  The plan shall indicate that all such volunteers shall:

(a)  Be directly supervised by a paid staff member;
(b)  Be oriented and trained in the philosophy of the

program, and the needs of youth in care, and methods of
meeting those needs; (There should be documentation of
completion of orientation.)

(c)  Be subject to character reference and criminal
background investigation checks similar to those performed for
employment applicants;

(d)  Be aware of any staff who have input into the service
plans for youth they are working with directly and be briefed on

any special needs or problems of these youth.
(43)  Volunteers shall be recruited from all cultural and

socio-economic segments of the community.
(44)  The residential or nonresidential alternative program

shall designate a staff member who serves as supervisor of
volunteer services for residents.

(45)  The residential or nonresidential alternative program
shall have a written policy specifying that volunteers perform
professional services only when certified or licensed to do so.

(46)  Written policy and procedure shall provide that the
program director curtails, postpones or discontinues the services
of a volunteer or volunteer organization when there are
substantial reasons for doing so.

(47)  The residential or nonresidential alternative program
administration shall provide against liability or tort claims in the
form of insurance, signed waivers or other legal provisions,
valid in the jurisdiction in which the program is located.

(48)  A residential or nonresidential alternative program
which accepts students for field placement shall have a written
policy on student placements.  Copies shall be provided to each
student and his/her school.  The policy shall include:

(a)  Statement of the purpose of a student's involvement
with the program and the student's role and responsibility; and

(b)  A description of required qualifications for students,
orientation and training procedures and supervision provided
while the student is placed at the program.

(49)  A residential or nonresidential alternative program
shall ensure that students meet all of the criteria established by
the program for student placement service.

(50)  A residential or nonresidential alternative program
shall ensure that students are supervised directly by an
appropriate paid staff member who will act as a liaison between
the program and the school making placements unless other
appropriate arrangements are made.

(51)  Where paraprofessionals are employed, the program
shall have written policies and procedures for their recruitment
and established career lines for their advancement in the
organization.  There are written guidelines for staff regarding
the supervision of paraprofessional personnel.

R547-1-7.  Admission Policies and Procedures.
(1)  A residential or nonresidential alternative program

shall have a written description of admissions policies and
criteria which shall include the following information:

(a)  Policies and procedures related to intake;
(b)  The age and sex of youth in care;
(c)  The needs, problems, situations or patterns best

addressed by the program;
(d)  Any other criteria for admission;
(e)  Criteria for discharge; and
(f)  Any preplacement requirements of the youth, the

parent(s) or guardian and/or the placing agency.
(2)  The written description of admissions policies and

criteria shall be provided to all placing agencies and shall be
available to the parent(s) of any youth referred for placement.

(3)  A residential or nonresidential alternative program
shall not refuse admission to any youth on the grounds of race,
religion or ethnic origin.

(4)  A residential or nonresidential alternative program
shall not admit more youth into care than the number specified
in their license.

(5)  A residential or nonresidential alternative program
shall not accept any youth for placement whose needs cannot be
adequately met by the program.

(A)  A residential facility shall not admit a youth on
emergency placement if the presence of the youth to be admitted
will be damaging to the on-going functioning of the group
and/or the youth already in care.

(6)  When refusing admission to a youth, a program shall
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provide a written statement of the reason for refusal of
admission to the referring agency.

(7)  A residential or nonresidential alternative program
shall ensure that the youth, his or her parent(s) or guardian, the
placing agency and others, as appropriate, are provided
reasonable opportunity to participate in the admission process
and decisions and that due consideration is given to their
concerns and feelings regarding the placement.  Where such
involvement of the youth's parent(s) or guardian is not possible,
or not desirable, the reasons for their exclusion shall be recorded
in the admission study.

(8)  A residential or nonresidential alternative program
shall make its admission process as short in duration as possible.

(9)  The program shall, when applicable, have policies and
procedures governing self-admission.  Such policies and
procedures shall include procedures for notification of parent(s)
or guardian.

(10)  A residential or nonresidential alternative program
with a sole source contract shall not consider any other youth for
care under that sole source contract.

(11)  A residential or nonresidential alternative program
shall accept a youth into care only when a current
comprehensive intake evaluation including social, health and
family history, and if appropriate, psychological and
developmental assessment has been completed, unless the
admission is an emergency.  This evaluation shall contain
evidence that a determination has been made that the child
cannot be maintained in a less restrictive (structured or highly
supervised) environment within the community.

(12)  A residential or nonresidential alternative program
shall, consistent with the youth's maturity and ability to
understand, make clear its expectations and requirements for
behavior, and provide the youth referred for placement with an
explanation of the program's criteria for successful participation
in and completion of the program.  Youth shall sign a Statement
of Understanding.

(13)  A residential or nonresidential alternative program
shall ensure that a written placement agreement is completed.
A copy of the placement agreement signed by all parties
involved in its formulation shall be kept in the youth's case
record and a copy shall be provided to each of the signing
parties.  The signing parties shall include:  the placing agency,
the residential or nonresidential program, the youth and the
parent(s) or guardian.

(14)  The placement agreement shall include by reference
or attachment at least the following:

(a)  The youth's and the parent(s) or guardian's expectations
regarding family contact and involvement; the nature and goals
of care; the religious orientations and practices of the youth; and
anticipated discharge date and plan;

(b)  A delineation of the respective roles and
responsibilities of all agencies and persons involved with the
youth and his/her family;

(c)  Authorization to care for the youth;
(d)  Authorization to obtain medical care for the youth;
(e)  Resident rights to include at a minimum family

contacts, religious services, mail, and telephone calls;
(f)  Arrangements as to the nature of agreed upon reports

and meetings involving the parent(s) or guardian and referral
agency; and

(g)  Provision for notification of parent(s) or guardian
and/or the placing agency in the event of unauthorized absences,
medical or dental problems and any significant events regarding
the youth.

(15)  Each youth in the care of a residential or
nonresidential alternative program shall be assigned a staff
person who carries out the function of an advocate staff in the
program.

(16)  A residential or nonresidential alternative program

shall ensure that each youth, upon placement, shall be asked if
she/he has any physical complaints.  If yes, appropriate
treatment shall be provided, the results including any treatment
provided shall be documented and kept in the youth's record.

(17)  A residential program shall assign a staff member,
preferably the youth's advocate staff, to orient the youth and
his/her parent(s) or guardian, if they are available, to
regulations, rules and expectations within the facility.

R547-1-8.  Service Planning and Child Management.
(1)  A residential or nonresidential alternative program

shall have a written description of the methods of child
management to be used at a program wide level.  This
description shall include:

(a)  Definition of appropriate and inappropriate behaviors;
(b)  Acceptable staff responses to inappropriate behaviors;

and
(c)  The description shall be provided to all program staff.
(2)  There shall be a clear written list of rules and

regulations governing conduct for youth in care of a residential
program.  These rules and regulations shall be posted in the
facility and made available to each staff member, each youth in
care, his/her parent(s) or guardian and placing agencies, as
appropriate.  Each participant should read, sign and date these
rules.

(3)  Where a language or literacy problem exists which can
lead to participant misunderstanding of agency rules and
regulations, assistance shall be provided to the participant either
by staff or by another qualified individual under the supervision
of a staff member.

(4)  In co-educational programs, male and female
participants shall have equal access to all agency programs and
activities.

(5)  Within 30 days of admitting a youth in care, a
residential or nonresidential alternative program shall conduct
a comprehensive assessment of the youth and, on the basis of
this assessment, shall develop a written, time-limited, goal-
oriented individual treatment plan for the youth.

(6)  The assessment shall be conducted by a treatment
team. this team shall include persons responsible for
implementing the service plan on a daily basis.  At least one
member of the team shall have an advanced degree in
psychology, psychiatry, child care work, social work or related
field and experience in providing direct services to youth and be
certified and licensed in that area or supervised by a licensed
worker.

(7)  The treatment team shall assess the needs and strengths
of the child in the following areas:

(a)  Health care;
(b)  Education;
(c)  Personal/social development;
(d)  Family relationships;
(e)  Vocational training;
(f)  Recreation; and
(g)  Life skills development; and
(h)  Risk level and criminogenic needs.
(8)  All means used in this assessment shall be appropriate

considering the youth's age, cultural background and dominant
language or mode of communication.

(9)  A residential or nonresidential alternative program
shall provide an opportunity for the following persons to
participate in the planning process:

(a)  The youth, unless contraindicated;
(b)  His/her parent(s) or guardian, unless contraindicated;
(c)  Representative(s) of the placing agency;
(d)  School personnel;
(e)  Other persons significant in the youth's life; and
(f)  When any of the above persons do not participate in the

planning, the program shall have a written statement
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documenting its efforts to involve the person(s).  When the
involvement of parent(s) or guardian or youth is contraindicated,
the reasons for the contradiction shall be documented.

(10)  A residential or nonresidential alternative program
shall have a written treatment plan.  Any significant change in
this plan shall be submitted to Juvenile Justice Services, the
youth, parents or guardian, and/or other involved agencies for
review prior to implementation.  The written plan shall include
the following:

(a)  The name, position and qualifications of the person
who has overall responsibility for the treatment program;

(b)  Staff responsibility for planning and implementation of
the treatment methods;

(c)  Staff competencies and qualifications;
(d)  The measurable goals to address behaviors or

conditions for which methods are to be used;
(e)  Restrictions on the use of coercive techniques to evoke

an emotional response;
(f)  Assessment procedures for ensuring the appropriateness

of the treatment for each youth;
(g)  Policies and procedures on involving and obtaining

consent from the youth and parent(s) or guardian;
(h)  Requirements, where appropriate, for medical

examination of a youth prior to implementation of the treatment
on a regular basis;

(i)  Provisions for on-going monitoring and documentation;
(j)  Provisions for regular and thorough review and analysis

of the treatment data, the individualized treatment goals;
(k)  Provisions for making appropriate adjustments in the

treatment goals;
(l)  Policies and procedures encouraging termination of the

treatment goals at the earliest opportunity in the event of
achievement of goals, or when the procedures are proving to be
ineffective or detrimental for a particular youth; and

(m)  Goals and preliminary plans for discharge and after
care.

(11)  The completed treatment plan shall be signed by the
certified or licensed worker of the program; a representative of
the child placing agency; the youth, if indicated, and the youth's
parent(s) or guardian unless clearly not feasible.

(12)  A residential or nonresidential alternative program
shall review each treatment plan at least every six months or as
specified in the DHS/DJJS contract and shall evaluate the degree
to which the goals have been achieved.  The treatment plan shall
be revised as appropriate to the needs of the youth.

(13)  Participant progress shall be reviewed at least
monthly, either through staff meetings or by individual staff; the
outcome of each review is documented.

(14)  If a participant remains in a residential or
nonresidential alternative program for six months, a written
report shall be submitted by his/her case manager to the assistant
program director and the committing authority stating the
justification for keeping the juvenile in the program.

(15)  Agreed upon progress reports shall be made available
to the parent or legal guardian of each participant and to the
referring agency.

(16)  A residential or nonresidential facility shall have a
statement describing the manner in which youth are arranged
into groups within the facility and demonstrating that this
manner of arranging youth into groups effectively addresses the
needs of youth in care.

(17)  A residential or nonresidential alternative program
shall have written, comprehensive policies and procedures
regarding discipline and control, which shall be explained to all
youth, families, and staff and placing agencies.  These policies
shall include positive responses to appropriate behavior.

(18)  A residential or nonresidential alternative program
shall prohibit all cruel and unusual punishments including the
following:

(a)  Punishments including any type of physical hitting or
any type of physical punishment inflicted in any manner upon
the body;

(b)  Physical exercises such as running laps or any
performing of push-ups, when used solely as a means of
punishment, except in accordance with a youth's treatment plan
when such activities are approved by a physician and carefully
supervised by the facility administration;

(c)  Requiring or forcing the youth to take an
uncomfortable position, such as squatting or bending, or
requiring or forcing the youth to repeat physical movements
when used solely as a means of punishment;

(d)  Group punishments for misbehaviors of individuals
except in accordance with the program's written policy;

(e)  Punishment which subjects the youth to verbal abuse,
ridicule or humiliation;

(f)  Excessive denial of on-going program services or
denial of any essential program service solely for disciplinary
purposes;

(g)  Withholding of any food included in the daily dietary
requirements;

(h)  Denial of visiting or communication privileges with
family solely as a means of punishment;

(i)  Denial of sufficient sleep;
(j)  Requiring the youth to remain silent;
(k)  Denial of shelter, clothing or bedding;
(l)  Withholding of emotional response or stimulation;
(m)  Chemical, mechanical or excessive physical restraint;
(n)  Exclusion of the youth from entry to the residence; and
(o)  Assignment of unduly physically strenuous or harsh

work.
(19)  Youth in care of a residential or nonresidential

alternative program shall not punish other residents except as
part of an organized therapeutic self-government program that
is conducted in accordance with written policy and is supervised
directly by staff.

(20)  A residential or nonresidential alternative program
shall ensure that all direct service staff members are trained in
crisis behavior management and the appropriate use of verbal
and physical restraint intervention methods.

(21)  A residential or nonresidential alternative program
shall not use any form of restraint other than those included in
the approved crisis intervention and behavior management
program identified by the resident and nonresident program.

(22)  All cases of physical force or restraint shall be
reported in writing, dated and signed by the staff person
reporting the incident; the report shall be placed in the
participant's case record and reviewed by supervisory and higher
authority per DHS/DJJS Policy and Procedure incident report
writing.

(23)  A residential or nonresidential alternative program
shall only use time-out (placement in locked or secure room)
procedures when these procedures are in accordance with
written policies of the facility.  These policies shall include
procedures for recording each incident involving the use of
time-out.  The facility policies shall outline other less restrictive
responses to be used prior to using time-out.

(24)  Each use of time-out procedures shall be directly
supervised by direct care staff.

(25)  The program's chief administrative officer, or
designee, shall approve in writing any use of time-out
procedures exceeding 30 minutes in duration.

(26)  Written policy and procedure shall ensure that prior
to room restriction or privileged suspension the youth has the
reasons for the restriction explained to him/her, and has an
opportunity to explain the behavior leading to the restriction.

(27)  During room restriction staff contact shall be made
with the youth at least every ten minutes to ensure the well-
being of the youth; the youth assists in the determination of the
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end of the restriction period.
(28)  Written policy and procedure shall ensure that prior

to facility restriction for up to 48 hours the youth has the reasons
for the restriction explained to him/her, and has an opportunity
to explain the behavior leading to the restriction.  Facility
restriction may include lack of participation in any activities
outside the facility except school, church, health and exercise
needs.

(29)  All instances of room restriction, privilege suspension
and facility restriction shall be logged, dated and signed by staff
implementing the discipline procedure; the log is reviewed by
supervisory staff at least daily.

(30)  In compliance with applicable laws, the program shall
maintain and make public written policies and procedures for
conducting searches of residents and all areas of the facility as
standard operating procedure to control contraband and locate
missing or stolen property.

(31)  A written plan shall allow staff in residential or
nonresidential alternative programs to monitor movement into
and out of the facility, under circumstances specified in the plan.

(32)  The program shall maintain a system of accounting
for the whereabouts of its participants at all times.

(33)  The program shall have written procedures for the
detection and reporting of absconders to agency having
jurisdiction, Juvenile Justice Services, and parents.

(34)  The residential program shall use work assignments
within the facility only insofar as they provide a constructive
experience for youth and not as unpaid substitution for adult
staff.

(35)  Work assignments shall be in accordance with the age
and ability of the youth and shall be scheduled so as not to
conflict with other scheduled activities.

(36)  A facility shall comply with all child labor laws and
regulations in making work assignments.

(37)  The residential or nonresidential alternative program
shall ensure that any youth who is legally not attending school
is either gainfully employed or enrolled in a training program
geared to the acquisition of suitable employment or necessary
life skills.

(38)  A residential or nonresidential alternative program
shall have a written plan for ensuring that a range of indoor and
outdoor recreational and leisure opportunities are provided for
youth in care.  Such opportunities shall be based on both the
individual interests and needs of the youth and the composition
of the living group.  Approved activities shall comply with
DHS/DJJS Policies and Procedures.

(39)  A residential or nonresidential alternative program
shall ensure appropriate staff involvement in recreational and
leisure activities.

(40)  A residential or nonresidential alternative program
shall utilize the recreational resources of the community
whenever appropriate.  The residential or nonresidential
alternative program shall arrange the transportation and
supervision required for maximum usage of community
resources.

(41)  A residential or nonresidential alternative program
which has recreation staff shall ensure that such staff are
apprised of and, when appropriate, involved in the development
and review of service plans.

R547-1-9.  Records.
(1)  A residential or nonresidential alternative program

shall maintain a written record for each youth which shall
include administrative, treatment and educational data from the
time of admission until the time the youth leaves the facility.  A
youth's case record shall include at least the following, if
available.

(a)  Initial intake information form which shall include the
following:

(i)  The name, sex, race, religion, birth date of the child;
(ii)  The name, address, telephone number and marital

status of the parent(s) or guardian of the child;
(iii)  Date of admission and source of referral;
(iv)  When the child was not living with his/her parent(s)

prior to admission the name, address, telephone number and
relationship to the child of the person with whom the child was
living;

(v)  Date of discharge, reason for discharge, and the name,
telephone number and address of the person or agency to whom
the child was discharged;

(vi)  The child's court status, if applicable;
(vii)  All documents related to the referral of the child to

the facility;
(viii)  Documentation of the current custody and

guardianship and legal authority to accept child;
(ix)  A copy of the child's birth certificate or a written

statement of the child's birth date including the source of this
information;

(x)  Consent forms signed by the parent(s) or guardian
prior to placement allowing the facility to authorize all
necessary medical care, routine tests, immunizations and
emergency medical or surgical treatment;

(xi)  Program rules and disciplinary procedures signed by
participant;

(xii)  Cumulative health records;
(xiii)  Education records and reports;
(xiv)  Employment records;
(xv)  Treatment or clinical records and reports;
(xvi)  Evaluation and progress reports;
(xvii)  Records of special or critical incidents; including

notification of parent and Juvenile Justice Services worker in
case of medical emergency or AWOL of child; and

(xviii)  Individual service plans and related materials which
include referrals to other agencies, process recordings, financial
disbursements such as allowance, clothing, holidays.

R547-1-10.  Communications.
(1)  A residential or nonresidential alternative program

shall have a written description of its overall approach to family
involvement.

(2)  A residential or nonresidential alternative program
shall make every possible effort to facilitate positive
communication between a youth in care and his/her parents or
legal guardians.

(3)  A residential program shall provide conditions of
reasonable privacy for visits and telephone contacts between
youth in care and their families.

(4)  Flexible visiting hours shall be provided for families
who are unable to visit at the regular times.

(5)  Residential or nonresidential alternative programs shall
strive to:

(a)  Maintain and develop youth-family relationships;
(b)  Enable parents and siblings to recognize and involve

the youth as a continuing member of the family; and
(c)  Ensure that parents exercise their legal rights and

responsibilities in a manner compatible with the youth's best
interests.

(6)  Written policy provides, whenever possible and
appropriate, that while a youth is in a residential facility, staff
members shall counsel parents or guardians in preparation for
the youth's return to their home or other placement; provision is
made for trial visits prior to such decisions.

(7)  The residential or nonresidential alternative program
shall have written policies and procedures which provide
increasing opportunities and privileges for youth involvement
with family and in community activities prior to final release.

(8)  Residential or nonresidential alternative programs shall
give consideration to the special needs of youth without families
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and youth for whom regular family contact is impossible.
(9)  A residential or nonresidential alternative program

shall have written policies and procedures with respect to:
(a)  The relationship between the program and community;
(b)  Involvement of youth in community activities;
(c)  Participation of the program in community planning to

achieve coordinated programs and services for families and
youth; and

(d)  Strategies for the optimum use of community
resources.

(10)  In its use of community resources, the residential or
nonresidential alternative program shall maintain a periodic
inventory and evaluation of functioning community agencies.

(11)  Staff shall use community resources, either through
referrals for service or by contractual agreement, to provide
residents with the services to become appropriately self-
sufficient.

(12)  The residential or nonresidential alternative program
shall collaborate, whenever possible, with criminal justice and
human services agencies in programs of information gathering,
exchange and standardization.

(13)  A residential program shall have a written plan of
basic daily routines which shall be available to all personnel.
This plan shall be revised as necessary.

(14)  Youth shall participate in planning daily routines.
(15)  Daily routines shall not be allowed to conflict with

the implementation of a youth's service plan.
(16)  The residential or nonresidential alternative program

shall have a written policy regarding visiting and other forms of
youth's communication with family, friends and significant
others.

(17)  Visiting and communication policy shall be
developed with the goals of encouraging healthy family
interaction, maximizing the youth's growth and development
and protecting youth, staff and residential programs from
unreasonable intrusions.

(18)  Visiting and communication policy shall be provided
to youth, staff members, parent(s) or guardian and placing
agencies.

(19)  The residential program shall provide opportunities
for a youth in care to visit with parent(s) or guardian and
siblings.

(20)  The residential program shall schedule or supervise
visits in accordance with the youth's service plan.

(21)  A residential program shall have written procedures
for overnight visits outside the facility including:  procedures for
recording the youth's location, the duration of the visit, the name
and address of the person responsible for the youth while absent
from the facility and the time of youth's return.

(22)  A residential or nonresidential alternative program,
shall have procedures established in cooperation with Juvenile
Justice Services for determining and reporting the absence
without leave of youth in care.  These procedures must include
notification of the youth's parent(s) or guardian, the placing
agency and the appropriate law enforcement official.

(23)  A residential or nonresidential alternative program
shall permit a youth in care to receive and send mail.  Program
staff shall not open or read youth's mail; however, mail may be
inspected for contraband in the presence of the receiving youth.
Written program policies and practices concerning youth's mail
shall conform with applicable federal laws and DHS/DJJS
Policies and Procedures.

(a)  If requested, the residential or nonresidential
alternative program shall provide postage for the mailing of a
minimum of two letters per week for each resident.

(24)  A residential program shall be equipped with a
sufficient number of telephones for the youth's use and shall
have procedures, including documentation of all calls, for
youth's use of these telephones.

(25)  When the right of a youth in care to communicate in
any manner with a person outside the program must be
curtailed, the program shall:

(a)  Inform the youth of the conditions of and reasons for
restriction or termination of his right to communicate with the
specific individual(s);

(b)  Inform the individuals over whom the restriction or
termination of personal contact with the youth has been placed
of the conditions of and reasons for that action; and

(c)  Place a written report summarizing the conditions of
and reasons for restricting or termination of the youth's contact
with the specified individual(s) into the youth's case record and
forward a copy of this report to the Division of Juvenile Justice
Services and review this decision at least weekly.

(26)  A residential or nonresidential alternative program
shall not bar a youth's attorney, clergyman or an authorized
representative of the responsible placing agency from visiting,
corresponding with or telephoning the youth.

R547-1-11.  Education.
(1)  A residential or nonresidential alternative program

contracting to serve State or local agency youth shall abide by
all standards developed by the State Board of Education for
education of youth in custody.

(2)  A new residential or nonresidential alternative program
or facility will coordinate with the local school district on the
number of youth to be educated and continue to coordinate on
all new students.

(3)  A residential or nonresidential alternative program
shall ensure that every youth in its care attends an appropriate
educational program in accordance with state law.

(4)  A residential or nonresidential alternative program
shall have a written description of its educational program
which shall be provided to the youth and his/her parent(s) or
guardian prior to the youth's admission.

(5)  A residential or nonresidential alternative program
shall not place a youth in care in an on-ground educational
program unless such program is appropriate to the youth's
needs.

(6)  A residential or nonresidential alternative program
shall ensure routine communication between the direct care
team involved with a youth in care and any educational program
in which the youth is placed.

(7)  A residential or nonresidential alternative program
shall provide appropriate space and supervision for quiet study
after school hours.  The program shall ensure that the youth has
access to necessary reference materials.

(8)  A residential or nonresidential alternative program
shall ensure that educational, vocational preparation services
and/or life skills training are available to a youth.  Such training
and services shall be appropriate to the age and abilities of the
youth.

(9)  Every attempt shall be made to ensure the continuity
of educational programming for the youth.

(10)  Prior to the youth's admission to the residential or
nonresidential alternative program, the program shall attempt to
secure the youth's previous educational records and shall create
an appropriate educational program for the youth.

(11)  The residential or nonresidential alternative program
shall send the school of residence periodic reports of the youth's
educational progress if it is likely that the youth will return to
this school.

(12)  Prior to discharge, the residential or nonresidential
alternative program shall attempt to work with the youth's new
school to ensure a smooth transition to the new educational
environment.

R547-1-12.  Discharge and Aftercare.
(1)  At least three months or, as soon as possible, prior to
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planned discharge of a youth the treatment team (program
advocate and case manager) shall formulate an aftercare plan
specifying the supports and resources to be provided to the
youth.  Aftercare plans are to be kept in the youth's case record.

(2)  Prior to discharge the treatment team shall ensure that
the youth is aware of and understands his/her aftercare plan.

(3)  When a youth is being placed in another residential or
nonresidential alternative program following discharge,
representatives of the treatment team shall, whenever possible,
meet with representatives of that program prior to the youth's
discharge to share information concerning the youth.

(4)  A residential program shall have a written policy
concerning emergency discharge and/or all other discharges not
in accordance with a youth's treatment plan.  This policy shall
ensure that emergency discharges take place only when the
health and safety of a youth or other youth might be endangered
by the youth's further placement at the program.

(5)  The residential program shall give at least 72 hours
notice of discharge to the responsible agency, the parent(s) or
guardian and the appropriate educational authorities.

(6)  Written policy and procedure shall require that all
transfers from one community residential or nonresidential
alternative program to another allow for objections on the part
of the youth involved; where such transfers are to a more
restrictive environment, due process safeguards are provided.

(7)  When a youth in care is discharged, a residential or
nonresidential program shall compile a complete written
discharge summary within 15 days of the date of discharge, such
summary to be included in the youth's case record and a copy
sent to the referring agency.  This summary shall include:

(a)  The name, address, telephone number and relationship
of the person to whom the youth is discharged;

(b)  When the discharge date was in accordance with the
youth's service plan;

(c)  A summary of services provided during care;
(d)  A summary of growth and accomplishments during

care;
(e)  The assessed needs which remain to be met and

alternate service possibilities which might meet those needs; and
(f)  A statement of an aftercare plan and identification of

who is responsible for follow-up services and aftercare.
(8)  When the discharge date was not in accordance with

the youth's treatment plan, the following items shall be added to
the summary:

(a)  The circumstances leading to the unplanned discharge;
and

(b)  The actions taken by the program and the reason for
these actions.

R547-1-13.  Confidentiality/Research.
(1)  A residential or nonresidential alternative program

shall have written procedures for the maintenance and security
of records specifying who shall supervise, who shall have
custody of records, and to whom records may be released.
Records shall be the property of Juvenile Justice Services and
the program shall secure records against loss, tampering or
unauthorized use.

(2)  A residential or nonresidential alternative program
shall maintain the confidentiality of all youths' case records.
Employees of the program shall not disclose or knowingly
permit the disclosures of any information concerning the youth
or his/her family, directly or indirectly, to any unauthorized
person.  All case records shall be marked "confidential" and kept
in locked files, which are also marked "confidential".

(3)  Without the voluntary, written consent of the parent(s)
or guardian, a residential or nonresidential alternative program
shall not release any information concerning a youth in care
except to the youth, his/her parent(s) or guardian, their
respective legal counsel, the court or an authorized public

official in the performance of his/her mandated duties.  Any
releases of information will conform with the Utah Government
Records Access and Management Act, Title 63G, Chapter 2.

(4)  A residential or nonresidential alternative program
shall, upon request for information, refer the request to the case
manager.

(5)  A residential or nonresidential alternative program may
not use material from case records for teaching or research
purposes, development of the governing body's understanding,
knowledge of the program's services or similar educational
purposes without prior written approval from the DHS
Institutional Review Board.

(6)  Written policy and procedure shall prohibit
participation in medical or pharmaceutical testing for
experimental or research purposes.

R547-1-14.  Program Rules.
(1)  A residential or nonresidential program shall have a

written description of its religious orientation, particular
religious practices that are observed and any religious
restrictions on admission.  This description shall be provided to
the youth, the parent(s) or guardian and the placing agency.

(2)  During the admission process the religious orientation
and policy of the residential or nonresidential alternative
program shall be discussed with the youth and his/her parent(s)
or guardian.  At this time, the program shall determine the
wishes of the parent(s) or guardian and the youth regarding the
youth's religious training.

(3)  Every youth shall have the opportunity to participate
in religious activities and services in accordance with his/her
own faith or that of the youth's parent(s) or guardian. The
residential or nonresidential alternative program shall, when
feasible, arrange transportation to services and activities in the
community.

(4)  Youth may be encouraged to participate in religious
activities but they shall not be coerced to do so.

(5) The youth's family and Juvenile Justice case manager
shall be consulted on any change in religious affiliation made by
the youth while he/she is in care.

(6)  A residential or nonresidential alternative program
shall reflect consideration for and sensitivity to the racial,
cultural, ethnic and/or religious backgrounds of youth in care.

(7)  The residential or nonresidential alternative program
shall involve a youth in cultural and/or ethnic activities,
appropriate to his/her cultural and/or ethnic background.

(8)  A residential program shall have set routines for
waking youth and putting them to bed.

(9)  A residential program shall ensure that each youth has
ready access to a trained direct care staff member throughout the
night.

(10)  When the needs of a youth so dictate, there shall be
an awake staff member near his/her sleeping area.

(11)  A residential program shall ensure that the
possessions and sleeping area of a youth are not disrupted or
damaged during the youth's temporary absence from the facility.

(12)  A residential program shall ensure that no youth
occupies a bedroom with a member of the opposite sex.

(13)  Juveniles and adults shall not share sleeping rooms.
(14)  A residential program shall ensure that each youth in

care has adequate clean, well fitting, attractive and seasonable
clothing as required for health, comfort and physical well-being
and as appropriate to age, sex and individual needs.

(15)  A youth's clothing shall be identifiably his/her own
and not shared in common unless provided by the program.

(16)  A youth's clothing shall be kept clean and in good
repair.  The child shall be involved in the care and maintenance
of his/her clothing.  As appropriate, laundering, ironing and
sewing facilities shall be accessible to the youth.

(17)  A residential program shall ensure that discharge
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plans make provisions for clothing needs at the time of
discharge.  All personal clothing shall go with a youth when
he/she is discharged.

(18)  A residential program shall allow a youth in care to
bring his/her personal belongings to the program and to acquire
belongings of his/her own in accordance with the youth's
treatment plan.  However, the program shall, as necessary, limit
or supervise the use of these items while the youth is in care.
Where extraordinary limitations are imposed, the youth shall be
informed by staff of the reasons, and the decisions and reasons
shall be recorded in the youth's case record.  Provisions shall be
made for the storage for youth's property.  A monthly inventory
sheet shall be maintained and updated.

(19)  A residential program shall establish procedures to
ensure that youth receive training in good habits of personal
care, hygiene and grooming appropriate to their age, sex, race
and culture.

(20)  The residential program shall ensure personal
supervision by staff for proper grooming and physical
cleanliness of the youth.

(21)  The residential program shall ensure that youth are
provided with all necessary toiletry items.

(22)  A residential program shall permit and encourage a
youth in care to have his/her own money either by giving an
allowance and/or by providing opportunities for paid work
within the facility.

(23)  Money earned, received as a gift or received as
allowance by a youth in care shall be deemed to be that youth's
personal property and documented in the youth's file.

(24)  Limitations may be placed on the amount of money
a youth in care may possess or have unencumbered access to
when such limitations are considered to be in the youth's best
interests and are duly recorded in the youth's file.

(25)  A residential program shall assist youth in care to
assume responsibility for damage done by developing a
restitution plan that may utilize earnings and is duly recorded in
the youth's individual file.  The program shall assist the youth to
pay court ordered restitution or fines by developing a payment
schedule from earnings, if employed, or by referring the youth
to a Division sponsored restitution project.

(26)  Written policy and procedure shall provide for
establishment of personal fund accounts for youth.

(27)  The residential program shall maintain a separate
accounting system for youth's money.

(28)  A residential or nonresidential alternative program
shall have a written grievance and appeal policy and procedure
for youth.  This procedure shall be written in a clear and simple
manner and shall allow youth to make complaints without fear
of retaliation.

(29)  The grievance procedure shall be explained to the
youth by a staff member on admission and documented in the
youth's individual file.

R547-1-15.  Physical Environment.
(1)  Any individual or organization seeking certification of

a residential or nonresidential alternative facility shall provide
the following documentation to Juvenile Justice Services at the
time of application:

(a)  Evidence that the proposed site location of the facility
will be appropriate to youth to be served in terms of individual
needs, program goals and access to service facilities.

(b)  Evidence that the proposed facility will meet zoning
laws of the municipality in which the site is located and
Department of Human Services regulations, including planning
with local neighborhood counsels;

(c)  A copy of the site plan and a sketch of the floor plan of
the proposed facility; and

(d)  A description of the way in which the facility will be
physically harmonious with the neighborhood in which it is

located considering such issues as scale, appearance, density
and population.

(2)  Every building or part of a building used as residential
facility or nonresidential alternative program shall be
constructed, used, furnished, maintained and equipped in
compliance with all standards, regulations and requirements
established by federal, state, local and municipal regulatory
bodies.

(3)  The governing authority shall designate who is
permitted to live in the facility with concurrent authorization
from the Division of Juvenile Justice Services.

(4)  A residential or nonresidential facility shall ensure that
all structures on the grounds of the facility are maintained in
good repair and are free from any dangers to health or safety.

(5)  A residential or nonresidential facility shall maintain
the grounds of the facility in an acceptable manner and shall
ensure the grounds are free from any hazard to health or safety;

(a)  Garbage and rubbish which is stored outside shall be
stored securely in noncombustible, covered containers and shall
be removed on a regular basis not less than once a week;

(b)  Trash collection receptacles and incinerators shall be
located as to avoid being a nuisance to neighbors;

(c)  Fences shall be in good repair;
(d)  Areas determined to be unsafe, including steep grades,

cliffs, open pits, swimming pools, high voltage boosters, or high
speed roads, shall be fenced off or have natural barriers to
protect youth; and

(e)  Recreational equipment shall be so located, installed
and maintained as to ensure the safety of youth.

(6)  A residential or nonresidential facility shall have
access to outdoor recreational space and suitable recreational
equipment.

(7)  Shrubbery and lawns shall be properly tended and
trimmed for safety and appearance.

(8)  Ground shall adequately drain either naturally or
through installed drainage systems.

(9)  At a minimum each facility shall have nine square
yards of available grounds space per child in care unless there
is ready and safe access to other recreational areas.

(10)  Signs which might tend to identify children in care in
a negative manner shall not be used.

(11)  A residential or nonresidential facility shall be
structurally designed to accommodate the physical needs of each
youth in care.

(12)  Each residential facility shall contain space for the
free and informal use of youth in care.  This space shall be
constructed and equipped in a manner consistent with the
programmatic goals of the facility.

(13)  Space to accommodate group meetings of the
residents shall be provided in the facility.

(14)  A visiting area shall be provided in the facility.
(15)  The residential facility shall provide an appropriate

variety of interior recreation spaces.
(16)  A residential facility shall provide a dining area

which permit youth and staff to eat together.
(17)  The residential facility shall provide a dining area

which is clean, well lighted, ventilated and attractively
furnished.

(18)  A residential facility shall ensure that each bedroom
space in the facility has a floor area, exclusive of closets, of at
least 60 square feet for each occupant in a multiple occupant
bedroom and 80 square feet in a single occupant bedroom.

(19)  A residential facility shall not use any room with a
ceiling height of less than seven feet six inches as a youth's
bedroom.

(20)  A residential facility shall not permit more than four
youth to occupy a designated bedroom space.  Beds must be
placed at least three feet apart on all sides.

(21)  A residential facility shall not use any room which
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does not have a source of natural light and is properly ventilated
as a bedroom space.

(22)  Each youth in care of a residential facility shall have
his/her own bed.  This bed shall be a standard twin size and
shall have a clean, comfortable, nontoxic, fire-retardant mattress
equipped with mattress cover, sheets, pillow, pillow case and
blankets:

(a)  Sheets and pillow cases shall be changed at least
weekly but shall be changed more frequently if necessary.

(23)  A residential program shall provide each youth in care
with their own solidly constructed bed.  Cot or other portable
beds will not be used.

(24)  A residential facility shall ensure that the uppermost
mattress of any bunk bed in use shall be far enough from the
ceiling to allow the occupant to sit up in bed.

(25)  A residential facility shall provide each youth with
his/her own dresser or other adequate storage space for private
use, and a designated space for hanging clothing in proximity to
the bedroom occupied by the youth.

(26)  The decoration of sleeping areas in a residential
facility shall allow some scope for the personal tastes and
expressions of the youth.

(27)  A residential facility shall have a minimum of one
wash basin, one bath or shower with an adequate supply of hot
and cold potable water for every six youth in care.

(a)  Bathrooms shall be so placed as to allow access
without disturbing other youth during sleeping hours;

(b)  Bathrooms shall not open directly into any room in
which food, drink or utensils are handled or stored;

(c)  Each bathroom shall be properly equipped with toilet
paper, towels, soap and other items required for personal
hygiene unless youth are individually given such items and bath
towels and wash cloths shall be changed weekly; and

(d)  Tubs and showers shall have slip-proof surfaces.
(28)  The residential facility shall provide toilets and baths

or showers which allow for individual privacy unless youth in
care require assistance.

(29)  A bathroom in a residential facility shall contain
mirrors secured to the walls at convenient heights and other
furnishings necessary to meet the youths basic hygienic needs.

(30)  Toilets, wash basins, and other plumbing or sanitary
facilities in a residential facility shall, at all times, be maintained
in good operating condition, and shall be kept free of any
materials that might clog or otherwise impair their operation.

(31)  Kitchens used for meal preparation in a residential
facility shall be provided with the necessary equipment for the
preparation, storage, serving and clean up of all meals for all of
the youth and staff regularly served by such kitchens.  All
equipment shall be maintained in working order.

(32)  Kitchen facilities and equipment shall conform to all
health, sanitation and safety codes.

(33)  Kitchen areas in a facility shall be so constructed to
allow staff to limit youth's access to kitchen when necessary.

(34)  A residential facility utilizing live-in staff shall
provide adequate separate living space for these staff.

(35)  A facility shall provide a space which is distinct from
youth's living areas to serve as an administrative office for
records, secretarial work and bookkeeping.

(36)  A residential or nonresidential facility shall have a
designated space to allow private discussions and counseling
sessions between individual youth and staff.

(37)  A facility shall have comfortable customary furniture
as appropriate for all living areas.  Furniture for the use of youth
shall be appropriately designed to suit the size and capabilities
of these youth.

(38)  There shall be evidence of routine maintenance and
cleaning programs in all areas of the residential or
nonresidential facilities.

(39)  A residential or nonresidential alternative program

shall replace or repair broken, run-down or defective furnishings
and equipment promptly.

(a)  Outside doors, windows and other features of the
structure necessary for security and climate control shall be
repaired within 24 hours of being found to be in a state of
disrepair.

(40)  Any designated bedroom space in a facility, where the
bedroom is not equipped with a mechanical ventilation system,
shall be provided with windows which have an openable area at
least 5% as large as the total floor area of the bedroom space.

(41)  A residential or nonresidential alternative program
shall provide insect screening for all openable windows unless
the facility is centrally air conditioned.  This screening shall be
readily removable in emergencies and shall be in good repair.

(42)  A residential program shall ensure that all closets,
bedrooms and bathrooms which have doors are provided with
doors that can be readily opened from both sides.

(43)  A residential or nonresidential alternative program
shall ensure that there are sufficient and appropriate storage
facilities.

(44)  A residential or nonresidential alternative program
shall have securely locked storage spaces for all potentially
harmful/hazardous materials.  Keys to such storage spaces shall
be available only to authorized staff members.

(a)  Poisonous, toxic, and flammable materials shall be
stored in locked storage space that is not used for other
purposes;

(b)  The facility shall have only those poisonous or toxic
materials required to maintain the facility; and

(c)  Medications, personnel files and case records shall be
kept in locked storage spaces and access to medications,
personnel files and case records are to be carefully limited to
authorized persons.

(45)  A residential or nonresidential alternative program
shall ensure that all electrical equipment, wiring, switches,
sockets and outlets are maintained in good order and safe
conditions.

(46)  Any room, corridor or stairway within the residential
or nonresidential alternative program shall be sufficiently
illuminated.

(47)  Corridors within the residential program's sleeping
areas shall be illuminated at night.

(48)  A residential or nonresidential alternative program
shall provide adequate lighting of exterior areas to ensure the
safety of youth and staff during the night.

(49)  A residential or nonresidential alternative program
shall take all reasonable precautions to ensure that heating
elements, including hot water pipes, are insulated and installed
in a manner that ensures the safety of youth.

(50)  A residential or nonresidential alternative program
shall maintain the spaces used by youth at temperatures in
accordance with federal, state and local laws.

(51)  Hot water accessible to youth in a facility shall be
regulated to a temperature not in excess of 110 degrees F.

(52)  A residential facility using water from any source
other than public water supply shall ensure that such water is
annually tested by the local public health authority.  The most
recent test report shall be kept on file.

(53)  A residential or nonresidential facility shall not utilize
any excessive rough surface or finish where this surface or
finish may present a safety hazard to youth.

(54)  A facility shall not have walls or ceiling surfaces with
materials containing asbestos.

(55)  A facility shall not use lead paint for any purpose
within the facility or on the exterior or grounds of the facility
nor shall the facility purchase any equipment, furnishings or
decorations surfaced with lead paint.

(56)  A facility shall use durable materials and wall
surfaces.
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(57)  A facility shall, where appropriate, use carpeting to
create a comfortable environment.  Carpeting in use should be
nontoxic and fire-retardant.

R547-1-16.  General Safety.
(1)  The residential or nonresidential alternative program

shall have written procedures and a system that helps provide
for staff and participant safety and privacy needs, and assists in
protecting and preserving personal property.

(2)  Each residential and nonresidential alternative program
shall have 24-hour telephone service.  Emergency telephone
numbers, including fire, police, physician, poison control, health
agency and ambulance shall be conspicuously posted adjacent
to the telephone.

(3)  A residential or nonresidential program shall notify
Juvenile Justice Services immediately of a fire or other disaster
which might endanger or require the removal of youth for
reasons of health and safety.

(4)  All containers of poisonous, toxic and flammable
materials kept in a facility shall be prominently and distinctly
marked or labeled for easy identification as to contents and shall
be used only in such manner and under such conditions as will
not contaminate food or constitute hazards to the youth in care
of staff.

(5)  Porches, elevated walkways and elevated play areas
within a facility shall have barriers to prevent falls.

(6)  Every required exit, exit access and exit discharge in a
facility shall be continuously maintained free of all obstructions
or impediments to immediate use in the case of fire or other
emergency.

(7)  Power driven equipment used by the facility shall be
kept in safe and good repair.  Such equipment shall be used by
youth only under the direct supervision of a staff member and
according to the state law.

(8)  A facility shall have procedures to ensure the facility
is protected from infestation by pests, rodents or other vermin.

(9)  Youth in care of a residential or nonresidential
alternative program shall swim only in areas considered by
responsible staff as being safe.  A certified individual shall be on
duty when the youth are swimming.  A certified individual is
one who has a current water safety instructor certificate or senior
lifesaving certificate from the Red Cross or its equivalent.

(10)  All on-grounds pools shall be enclosed with safety
fences and shall be regularly tested to ensure that the pool is free
of contamination.

(11)  On-ground pools shall comply with Department of
Public Health requirements concerning swimming pools.

(12)  A residential or nonresidential facility shall have
written policy and procedure specify the facility's fire prevention
regulations and practices to ensure the safety of staff,
participants and visitors.  These include, but are not limited to:
provision for an adequate fire protection service; a system of fire
inspection and testing of equipment by a local fire official at
least annually; smoke detectors; fire extinguishers, alarm
systems and fire exits.

(13)  The facility shall comply with the regulations of the
state or local fire safety authority, whichever has primary
jurisdiction over the agency.

(14)  A residential or nonresidential facility shall have
written procedures for staff and youth to follow as written in the
program's Emergency Management and Continuity Plan.  These
procedures shall include provisions as outlined in the current
DHS/DJJS contract or the DHS/DJJS Emergency Response and
Evacuation Procedures.  Staff shall be trained at least annually
on this plan.

(15)  A residential or nonresidential alternative program
shall conduct emergency drills which shall include actual
evacuation of youth to safe areas at least quarterly.  The program
shall ensure that all personnel on all shifts are trained to perform

assigned tasks during emergencies and ensure that all personnel
on all shifts are familiar with the use of the fire-fighting
equipment in the facility:

(a)  A record of such emergency drills shall be maintained;
(b)  All persons in the building shall participate in

emergency drills;
(c)  Emergency drills shall be held at unexpected times and

under varying conditions to simulate the possible conditions in
case of fire or other disasters;

(d)  A residential or nonresidential alternative program
shall make special provisions for evacuation of any physically
handicapped youth in the facility; and

(e)  The residential or nonresidential alternative program
shall take special care to help emotionally disturbed or
perceptually handicapped youth understand the nature of such
drills.

(16)  A residential or nonresidential alternative program
shall maintain an active safety program including investigation
of all incidents and recommendations for prevention.

(17)  A residential or nonresidential alternative program
shall ensure that each youth is provided with the transportation
necessary for implementing the youth's treatment plan.

(18)  A residential facility or nonresidential alternative
program shall have means of transporting youth in case of
emergency.

(19)  Any vehicle used in transporting youth in care of the
residential or nonresidential alternative program shall be
properly licensed and inspected in accordance with state law.

(20)  Any staff member of a residential or nonresidential
alternative program or other person acting on behalf of the
program operating a vehicle for the purpose of transporting
youth shall be properly licensed to operate that class of vehicle
according to state law.

(21)  A residential or nonresidential alternative program
shall not allow the number of persons in any vehicle used to
transport youth to exceed the number of available seats in the
vehicle.  Seat belts will be available for each seat and use is
mandatory.

(22)  All vehicles used for the transportation of youth shall
be maintained in a safe condition, be in conformity with all
applicable motor vehicle laws, and be equipped in a fashion
appropriate for the season.

(23)  A residential or nonresidential alternative program
shall ensure that there is adequate supervision in any vehicle
used by the facility to transport youth in care.

(24)  Identification of vehicles used to transport youth in
care of a residential or nonresidential alternative program shall
not be of such nature as to embarrass or in any way produce
notoriety for the youth.

(25)  A residential or nonresidential alternative program
shall ensure that any vehicle used to transport youth has at least
the minimum amount of liability insurance required by State law
or DHS/DJJS contract.

(26)  A residential or nonresidential alternative program
shall ascertain the nature of any need or problem of a youth
which might cause difficulties during transportation, such as
seizures, a tendency towards motion sickness or a disability.
The program shall communicate such information to the
operator of any vehicle transporting youth in care.

(27)  Youth in the care of a residential or nonresidential
alternative program shall not engage in any potentially
dangerous activity.

R547-1-17.  Food Service.
(1)  A residential or nonresidential alternative program

shall ensure that a youth is, on a daily basis, provided with food
of such quality and of such quantity as to meet the
recommended daily dietary allowances adjusted for age, gender
and activity of the Food Nutrition Board of the National
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Research Council.
(2)  A person designated by the DJJS Program Director or

Assistant Program Director of a program shall be responsible for
the total food service of the facility.

(3)  A person responsible for food service shall:
(a)  Maintain a current list of youth with special nutritional

needs;
(b)  Have an effective method of recording and transmitting

diet orders and changes;
(c)  Record in the youth's medical records information

relating to special nutritional needs; and
(d)  Provide nutrition counseling to staff and youth.
(4)  When the residential or nonresidential alternative

program provides food service, food service staff shall develop
advanced planned menus and substantially follow the schedule.

(5)  A residential program shall ensure that a child in care
is provided at least three meals or their equivalent available
daily at regular times with not more that 14 hours between
evening meal and breakfast.  Between meal snacks of nourishing
quality shall be offered.

(6)  The residential or nonresidential alternative program
shall ensure that the food provided to a youth in care by the
program is in accord with his/her religious beliefs.

(7)  No youth in care at a residential or nonresidential
alternative program shall be denied a meal for any reason except
according to a doctor's order.

(8)  A residential or nonresidential alternative program
shall ensure that, at all meals served at the facility, staff
members eat substantially the same food served to youth in care,
unless special dietary requirements dictate differences in diet.
Staff members shall be present to eat at youths' tables for the
major meal of the day.

(9)  A residential or nonresidential alternative Programs
that provide food service shall encourage youth to participate in
the preparation, serving and clean up of meals and ensure that
all food handlers comply with applicable State or local health
laws and regulations.

(10)  When the residential or nonresidential alternative
program provides food service, all food service personnel shall
have clean hands and fingernails, wear hairnets or caps and
clean, washable garments, are in good health and free from
communicable disease and open infected wounds, and practice
hygienic food handling techniques.

(11)  When the residential or nonresidential alternative
program provides food service, all foods shall be properly stored
at the completion of each meal.

(12)  A residential program shall not use disposable
dinnerware at meals on a regular basis unless the facility
documents that such dinnerware is necessary to protect the
health or safety of youth in care.

(13)  A residential program shall ensure that all dishes,
cups and glasses used by youth in care are free from chips,
cracks or other defects.

R547-1-18.  Medical Care.
(1)  A residential program shall ensure the availability of a

comprehensive or preventive, routine and emergency medical
and dental care plan for all youth in care.  The program shall
have a written plan for providing such care.  The plan shall
include:

(a)  A periodic health screening of each youth;
(b)  Establishment of an on-going immunization program;
(c)  Approaches that ensure that any medical treatment

administered will be explained to the youth in language suitable
to his/her age and understanding;

(d)  An on-going relationship with a licensed physician and
dentist to advise the program concerning medical and dental
care as required by the youth;

(e)  Availability of a physician on a 24 hours a day, seven

days a week basis; and
(f)  The program shall show evidence of access to the

resources outlined in the plan.
(2)  A residential program which provides services for

emotionally disturbed youth in an open setting shall have well
established psychiatric resources available on both an on-going
and emergency basis.

(3)  A residential or nonresidential program will establish
policies and procedures for serving youth with communicable
diseases that are consistent with those standards by the
Department of Human Services and follow public health
guidelines.

(4)  A residential program shall arrange for a general
medical examination by a physician for each youth in care
within 30 days of admission unless the youth has received such
an examination within six months before admission and the
results of this examination are available to the facility.

(5)  The medical examination shall include:
(a)  An examination of the youth for physical injury and

disease;
(b)  Vision and hearing tests; and
(c)  A current assessment of the youth's general health.
(6)  Whenever indicated, the youth shall be referred to an

appropriate medical specialist for either further assessment or
treatment.

(7)  A residential program shall arrange an annual physical
examination of all youth.

(8)  A residential or nonresidential program shall ensure
that youth receive timely, competent medical care when they are
ill and that they continue to receive necessary follow-up medical
care.

(9)  A residential program shall make every effort to
maintain the youth in his/her normal environment during illness.

(10)  A residential program shall ensure that each youth has
had a dental examination by a dentist within 60 days of the
youth's admission unless the youth has been examined within 6
months prior to admission and the program has the results of
that examination.

(11)  Each youth shall have dental examination as
recommended by a dentist but shall not be less frequent than
every 12 months.

(12)  A residential program shall ensure that the youth
receives any necessary dental work.

(13)  A residential program shall make every effort to
ensure that a youth in care who needs glasses, a hearing aid, a
prosthetic device or a corrective device is provided with the
necessary equipment or device.

(14)  A residential program shall ensure that the youth has
received all immunizations and booster shots which are required
by the Department of Health within 30 days of his/her
admission.

(15)  A residential program shall not require a youth in care
to receive any medical treatment when the parent(s) or guardian
of the youth or the youth objects to such treatment on the
grounds that it conflicts with the tenets and practices of a
recognized church or religious denomination of which the
parent(s), guardian or youth is an adherent.  In potentially life
threatening situations, the problem shall be referred to
appropriate medical and legal authorities.

(16)  A residential program shall maintain complete health
records of a youth including:  A complete record of all
immunizations provided, a record of any medication, records of
vision, physical or dental examinations and a complete record
of any treatment provided for specific illnesses or medical
emergencies.

(17)  Upon discharge, the program shall provide a copy or
summary of the youth's health record to the person or agency
responsible for the future planning and care of the youth.

(18)  A residential program shall make every effort to
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compile a complete past medical history on every youth.  This
history shall, whenever possible, include:

(a)  Allergies to medication;
(b)  Immunization history;
(c)  History of serious illness, serious injury or major

surgery;
(d)  Developmental history;
(e)  Current use of prescribed medication; and
(f)  Medication history.
(19)  The program health care plan shall specify that only

licensed physicians, APRN and dentists prescribe treatment for
participants' medical and dental needs.  Medical treatment by
medical personnel other than a physician shall be performed
pursuant to written standing or direct orders issued by the
physician.

(20)  A residential or nonresidential alternative program
shall have written policies and procedures governing the use and
administration of medication to youth.  These policies and
procedures shall be disseminated to all staff responsible for
administering medication.

(21)  The written policies shall specify the conditions under
which medications can be administered; who can administer
medication; procedures for documenting the administration of
medication and medication errors and drug reactions; and
procedures for notification of the attending physician in cases of
medication errors and/or drug reactions.

(22)  A residential or nonresidential alternative program
shall inform a youth and his/her parents(s) or guardian of the
potential side effects of prescribed medications.

(23)  A residential or nonresidential alternative program
shall ensure that a youth is personally examined by the
prescribing physician/APRN prior to receiving any medication.
In cases of medical emergency, telephone orders for the
administration of medication may only be placed by a licensed
physician/APRN.

(24)  State licensure and certification requirements shall
apply to health care personnel working in the residential or
nonresidential alternative program the same as those in the
community.

(25)  A residential or nonresidential alternative program
shall maintain a cumulative record of all medication dispensed
to youth including:

(a)  The name of the youth;
(b)  The type and usage of medication;
(c)  The reason for prescribing the medication;
(d)  The time and date medication is dispensed;
(e)  The name of the dispensing person; and
(f)  The name of the prescribing physician.
(26)  When a youth first comes into care, a residential or

nonresidential alternative program shall ascertain all medication
the youth is currently taking.  At this time the facility shall
carefully review all medication the youth is using and make
plans, in consultation with a licensed physician/APRN, to either
continue the medication or to reconsider the medication needs
of the youth considering the changed living circumstances.

(27)  A residential or nonresidential alternative program
shall have a written medication schedule for each youth to
whom medication is prescribed.  A youth's medication schedule
shall contain the following information:

(a)  Name of youth;
(b)  Name of prescribing physician/APRN;
(c)  Telephone number at which prescribing

physician/APRN may be reached in case of medical emergency;
(d)  Date on which medication was prescribed;
(e)  Generic and commercial name of medication

prescribed;
(f)  Dosage level;
(g)  Time(s) of day when medication is to be administered;
(h)  Possible adverse side effects of prescribed medication;

and
(i)  Date on which prescription will be reviewed.
(28)  A residential or nonresidential alternative program

shall provide a copy of a youth's medication schedule to all staff
members responsible for administering the medication to the
youth and such schedule shall subsequently be placed in the
youth's case record.

(29)  The agency shall have a written policy for the
collection of urine samples and interpretation of results.

(30)  A residential or nonresidential alternative program
shall not engage in the therapeutic use of psychotropic
medications unless approval of such use by that program has
been granted by Division of Juvenile Justice Services.

(31)  A residential program which uses psychotropic
medications prescribed by an independent physician/APRN
shall have a written policy governing the use of psychotropic
medications at the facility.  This policy shall include the
following:

(a)  Identification of doctors/APRN permitted to prescribe
psychotropic medications and their qualifications;

(b)  Identification of persons permitted to administer
psychotropic drugs and their qualifications;

(c)  Criteria for the use of psychotropic medications;
(d)  A description of the program's medication counseling

program;
(e)  Procedures for obtaining informed consent from the

youth and the parent(s) or guardian where consent is required;
(f)  Procedures for monitoring and reviewing use of

psychotropic medication;
(g)  Procedures for staff training related to the monitoring

of psychotropic medication;
(h)  Procedures for reporting the suspected presence of

undesirable side effects; and
(i)  Record keeping procedures.
(32)  Psychotropic medication policy shall be disseminated

to all direct care staff.
(33)  A residential program which uses psychotropic

medications shall maintain a routine medication counseling
program designed to inform youth to whom medications are
being administered and their parent(s) or guardian of the
projected benefits and potential side effects of such medication.

(34)  Unless there is a court order to the contrary, a
residential program shall ensure that the parent(s) or guardian
of a youth for whom medication is prescribed give prior,
informed, written consent to the use of that medication at a
particular dosage.

(35)  When a youth is 14 years of age or older, the
residential program shall also obtain prior, informed, written
consent from the youth except when the youth lacks the capacity
for informed consent.

(36)  Either the youth and his/her parent(s) or guardian
shall have the right to revoke medication consent at any time.
When consent is revoked, administration of the medication shall
cease immediately.  The residential program shall inform the
prescribing physician/APRN and may, if indicated, seek a court
order to continue medication.

(37)  When medication consent is revoked by a youth, the
residential program shall notify the parent(s) or guardian.

(38)  A residential program shall immediately file a
statement describing the circumstances under which medication
consent has been revoked.  This statement shall be provided to
the youth, the parent(s) or guardian, and the responsible agency.

(39)  A residential program which uses psychotropic
medications shall ensure that a youth is personally examined by
the prescribing physician prior to commencing administration
of a psychotropic drug.

(40)  The prescribing physician/APRN shall provide a
written initial report detailing the reasons for prescribing the
particular medication, expected results of the medication and
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alerting facility staff to potential side effects.
(41)  Either the prescribing physician/APRN or another

physician/APRN shall provide a written report on each youth
receiving psychotropic medication at least every 30 days based
on actual observation of the youth and review of the daily
monitoring reports.  This 30 day report shall detail the reasons
medication is being continued, discontinued, increased in
dosage, decreased in dosage or changed.

(42)  A residential program which uses psychotropic
medications shall ensure that usages of medication are in
accordance with the goals and objectives of the youth's
treatment plan.

(43)  Psychotropic medications shall not be administered
as a means of punishing or disciplining a youth.

(44)  Psychotropic medications shall not be used unless less
restrictive alternatives have either been tried and failed or are
diagnostically eliminated.

(45)  Licensed nurses or physicians/APRNS shall supervise
the administration of all psychotropic medications.

(46)  A residential program which uses psychotropic
medications shall ensure that each youth who receives
medication is the subject of a daily monitoring report completed
by a facility staff member trained in the recognition of side
effects of the medication prescribed.  This report shall be
submitted to the prescribing physician/APRN.

(47)  A residential program which uses psychotropic
medications shall maintain the following information in the case
record of each youth receiving the medication:

(a)  Medication history;
(b)  Documentation of all less restrictive alternatives either

used or diagnostically eliminated prior to use of medication
since entry into the program;

(c)  Description of any significant changes in the youth's
appearance or behavior that may be related to the use of
medication;

(d)  Any medication errors;
(e)  Monitoring reports; and
(f)  Medication review reports.
(48)  A residential program which uses psychotropic

medications shall obtain an independent analysis of the facility's
medication program at least annually.

(49)  A residential or nonresidential alternative program
shall have written procedures for staff members to follow in case
of medical emergency.  These procedures shall both define the
circumstances that constitute a medical emergency, and include
instructions to staff regarding their conduct once the existence
of a medical emergency is suspected or has been established.

(50)  A residential or nonresidential alternative program
shall ensure that at all times, at least one staff member on duty
is qualified to administer first aid.

(51)  A residential or nonresidential alternative program
shall maintain a list of first aid equipment and supplies to ensure
sufficient availability of equipment and supplies at all times.

(52)  A first aid kit shall be available in a nonresidential
facility and in each living unit of a residential facility, with type,
size and contents to be determined according to the American
Red Cross' current guidelines.

(53)  A residential or nonresidential alternative program
shall immediately notify the youth's parent(s) or guardian and
Juvenile Justice Services of any serious illness, incident
involving serious bodily injury or any severe psychiatric episode
involving a youth.

(54)  In the event of the death of a youth, a program shall
immediately notify the youth's parent(s) or guardian, the placing
agency and Juvenile Justice Services.  The agency shall
cooperate in arrangement made for examination, autopsy or
burial.

(55)  In the event of sudden death, a residential program
shall notify the medical examiner or other appropriate authority,

or law enforcement official, the placement agency, parent and
Juvenile Justice Services.

R547-1-19.  Child Abuse and Neglect.
(1)  A residential or nonresidential alternative program

shall require each staff member of the program or facility to read
and sign a statement clearly defining child abuse and neglect
and outlining the staff member's responsibility to report all
incidents of child abuse or neglect according to state law, and
the Department and Division Code of Conduct, and to report all
incidents to the Program Director, the Division of Juvenile
Justice Services, Program Director and Office of Internal
Investigations.

(2)  A residential or nonresidential alternative program
shall have written policy and procedures for handling any
suspected incident of child abuse including:

(a)  A procedure for ensuring that the staff member
involved does not work directly with the youth involved or any
other youth in the Juvenile Justice Services licensed and/or
contracted, or Juvenile Justice Services operated program or
facility until the investigation is completed or formal charges
filed and adjudicated;

(b)  A procedure for disciplining any staff member found
involved in an incident of child abuse or Code of Conduct
Violation including termination of employment if found guilty
of felony child abuse (misdemeanor guilty findings require
Juvenile Justice Services Director approval for continued
employment);

(c)  R547-1-19(2)(a) and (b) apply to staff members
accused of abuse of children other than in a Juvenile Justice
Services licensed and/or contracted program or facility and/or
outside their scope of employment.

(d)  Failure to implement and comply with R547-1-19(2),
A, B, and C may result in immediate suspension or revocation
of the program license as required by the Utah Code, 62A-7-
106.5 and 62A-2-113.

KEY:  diversion programs, juvenile corrections, licensing,
prohibited items and devices
June 11, 2009 62A-7-106.5
Notice of Continuation May 1, 2012
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R547.  Human Services, Juvenile Justice Services.
R547-3.  Juvenile Jail Standards.
R547-3-1.  Authority.

Section 62A-1-111 authorizes the Department of Human
Services to adopt administrative rules.

R547-3-2.  Definitions and References.
(1)  Definitions.
(a)  "Low density population" means ten or less people per

square mile.
(b)  "Nonoffenders" means abused, neglected, or dependent

youth.
(c)  "Sight and sound separation" means that juvenile

detainees must be located or arranged as to be completely
separated from incarcerated adults by sight and sound barriers
such that the adult inmates cannot see juvenile detainees and
vice versa.  Also, conversation is not possible between juvenile
detainees and adult inmates.

(d)  "Status offense" means a violation of the law that
would not be a violation but for the age of the offender.

(2)  References.
(a)  Standards from the Manual of Standards for Juvenile

Detention Facilities and Services, also referred to as American
Correctional Association (ACA) Standards, revision date of
February 1979, were researched as background for the rules.

R547-3-3.  Standards for Six Hour Juvenile Detention in Jail.
(1)  Juveniles under the age of 18 shall not be confined in

a county operated jail used for accused or convicted adult
offenders except:

(a)  when the juvenile is 16 years of age or older and
district court has exclusive original jurisdiction, Section 78A-6-
701;

(b)  when the juvenile is 16 years of age or older and has
been bound over to district court for criminal proceedings, in
accordance with serious youth offender procedures, Subsection
78A-6-702(3);

(c)  when the juvenile is 14 years of age or older and has
been certified to be held for criminal proceedings in district
court, Section 78A-6-703 and Subsection 78A-6-602(3);

(d)  in areas characterized by low density population.  The
state Juvenile Justice Services agency may promulgate
regulations providing for specific approved juvenile holding
accommodations within adult facilities which have acceptable
sight and sound separation to be utilized for short-term holding
purposes with a maximum confinement of six hours to allow
adequate time for identification or interrogation and to evaluate
needs and circumstances regarding transportation, detention, or
release of the juvenile in custody, Section 62A-7-201.

(2)  The Division of Juvenile Justice Services may certify
a jail to hold juveniles who are alleged to have committed a non-
status offense or are accused of juvenile handgun possession for
up to six hours if the following criteria are met:

(a)  in areas characterized by low density population;
(b)  no existing acceptable alternative placement exists

which will protect the juvenile and the community;
(c)  the county is not served by a local juvenile detention

facility;
(d)  no juvenile under ten years of age will be held by

holding authorities, as set forth in the following standards, for
any length of time.

(3)  Any jail or adult holding facility intended for use for
juveniles must be certified by the State Division of Juvenile
Justice Services.

(4)  There shall be acceptable sight and sound separation
from adult inmates.  Written policy and procedure shall exist to
assure supervision is maintained so that both visual contact and
verbal communication between juvenile detainees and adult
inmates is prohibited.

(5)  The jail's juvenile detention room(s) shall conform to
all applicable zoning laws.

(6)  The jail's juvenile detention room(s) shall conform to
all applicable local and state safety, fire, and building codes.

(7)  The jail's juvenile detention room(s) shall conform to
all applicable local and state health codes.

(8)  The juvenile population shall not exceed the jail's
certified capacity for juveniles.

(9)  All juvenile housing and activity areas provide for, at
a minimum:

(a)  toilet and wash basin accessibility;
(b)  hot and cold running water in wash basin and drinking

water;
(c)  adequate shelter, heat, light, and ventilation that does

not compromise security or enable escape;
(10)  Whenever juveniles are detained, there shall be at a

minimum:
(a)  Removal of all property from the juvenile that could

compromise the juvenile's safety, such as belts, shoelaces and
suspenders, prior to placing a juvenile in a holding room;

(b)  constant on-site supervision through visual or TV
monitoring and audio two way communication;

(c)  frequent personal checks to maintain communication
with the juvenile and prevent panic and feelings of isolation;

(d)  a written record of significant incidents and activities
of the juvenile.

(11)  The written policies and procedures providing for
specific rules governing the supervision of inmates by jail staff
of the opposite sex shall specifically provide for the following
when the inmates are juveniles:

(a)  An adult staff member of the same sex as the juvenile
shall be present when a juvenile is securely held.

(b)  Except in an emergency the staff member entering a
juvenile's sleeping room shall be of the same sex.  If there are
two staff members entering the sleeping room, there may be one
male and one female.  When an emergency prevents the same
sex staff member from entering the juvenile's room, then at least
two opposite sex staff members must be present and a written
report must be completed and kept on file justifying the
necessity for the deviation from same sex supervision.

(c)  When procedures require physical contact or
examination, such as strip searches, these shall be done by a
staff member of the same sex in private without TV monitoring.
Procedures for body cavity searches shall conform to jail
standards.

(d)  A staff member of the same sex shall supervise the
personal hygiene activities and care such as showers, toilet, and
related activities.

(e)  The use of restraints or physical force are restricted to
instances of justifiable self-defense, protection of juveniles and
others, protection of property and prevention of escapes, and
only when it is necessary to control juveniles and in accordance
with the principle of least restrictive action.  In no event is
physical force justifiable as punishment.  A written report is
prepared following all uses of force and is submitted to the
facility administrator.

(12)  Male and female residents shall not occupy the same
sleeping room at the same time.

(13)  There shall be no viewing devices, such as peep
holes, mirrors, of which the juvenile is not aware.

(14)  No inmate, juvenile or adult, shall be allowed to have
authority or disciplinary control over, be permitted to supervise,
or provide direct services of any nature to other detained
juveniles.

(15)  The juvenile's health and safety while jailed shall be
safeguarded.  The jail administration shall:

(a)  have services available to provide 24 hours a day
emergency medical care;

(b)  provide for immediate examination and treatment, if
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necessary, of juveniles injured on the jail premises;
(c)  not accept juveniles who are unconscious, obviously

seriously injured, obviously a suicide risk, obviously
emotionally disturbed, or obviously under the influence of
alcohol or drugs and are unable to care for themselves, until they
have been examined by a qualified medical practitioner or have
been taken to a medical facility for appropriate diagnosis and
treatment and released back to the jail;

(d)  train all jail staff members to recognize symptoms of
mental illness;

(e)  provide for the detoxification of a juvenile in the jail
only when there is no community health facility to transfer the
juvenile to for detoxification;

(f)  require that any medical services provided while the
juvenile is held be recorded.

(16)  As long as classification standards are met, juvenile
detainees may be housed together if age, compatibility,
dangerousness, and other relevant factors are considered.

(17)  Adult jails that are certified to hold juveniles for up
to six hours must have written procedures which govern the
acceptance of such juveniles.  These procedures must include
the following:

(a)  When an officer or other person takes a juvenile into
custody, the officer shall without unnecessary delay notify the
parents, guardian, or custodian.

(b)  The jail staff shall verify with the officer or other
person taking the juvenile into custody that the juvenile's
parents, guardian, or custodian have been notified of the
juvenile's detention in jail.  If notification did not occur, jail
staff will contact the juvenile's parents, guardian, or custodian.

(c)  The officer shall also promptly file with the detention
or shelter facility a brief written report stating the facts which
appear to bring the juvenile within the jurisdiction of the
Juvenile Court and give the reason why the juvenile was not
released.

(18)  There must be written policy and procedures that
require that the decision to detain the juvenile for up to six
hours or to release the juvenile from jail be in accordance with
the following principles:

(a)  A juvenile shall not be detained by policy any longer
than is reasonably necessary to obtain the juvenile's name, age,
residence, and any other necessary information, and to contact
the juvenile's parents, guardian, or custodian.

(b)  The juvenile shall then be released to the care of the
parent or other responsible adult unless the immediate welfare
or the protection of the community requires that the juvenile be
detained or that it is unsafe for the juvenile or the public to leave
the juvenile in the care of the parents, guardian, or custodian.
On release from jail, the parent or other person to whom the
juvenile is released may be required to sign a written promise on
forms supplied by the court to bring the juvenile to court at a
time set, or to be set, by the court, Subsection 78A-6-112(3).

(19)  The written procedures for admitting juvenile
detainees will include completion of an admission form on all
juveniles that includes, as a minimum, the following
information:

(a)  date and time of admission and release;
(b)  name, nicknames, and aliases;
(c)  last known address;
(d)  law enforcement jurisdiction, name, and title, of

delivering officer;
(e)  specific charge(s);
(f)  sex;
(g)  date of birth and place of birth;
(h)  race or nationality;
(i)  medical problems, if any;
(j)  parents, guardian, or responsible person to notify in

case of emergency, including addresses and telephone numbers;
(k)  space for remarks, to include notation of any open

wounds or sores requiring treatment, evidence of disease or
body vermin, or tattoos;

(l)  probation officer or caseworker assigned, if any;
(20)  Juvenile processing procedures shall include written

safeguards to prohibit nonoffenders from being detained in the
facility and to ensure youth are held in accordance with R547-3-
3.

(21)  There must be a written procedure governing the
transfer of a juvenile to an appropriate juvenile facility which
includes the following:

(a)  If the juvenile is to be transferred to a juvenile facility,
the juvenile must be transported there without unnecessary
delay, but in no case more than six hours after being taken into
custody.  A copy of the report stating the facts which appear to
bring the juvenile within the jurisdiction of the court and giving
the reason for not releasing the juvenile shall be transmitted
with the juvenile when transported.

(b)  A written record shall be retained on file of all
juveniles released, stating as a minimum to whom they were
released, the release date, time, and authority.

(c)  Procedures for releasing juvenile detainees shall
include at a minimum:

(i)  verification of identity;
(ii)  verification of release papers;
(iii)  completion of release arrangements;
(iv)  return of juvenile detainee's personal effects and

funds;
(v)  verification that no jail property or other resident

property leaves the jail with the juvenile.
(22)  The written procedures governing the stay of a

juvenile shall include:
(a)  A juvenile, while held in a certified jail, shall have the

same legal and civil rights as an adult inmate.
(b)  A juvenile, while held in a certified jail, shall have the

right to the same number of telephone calls as an adult inmate
held the same amount of time.

(c)  Unless the juvenile is to be transferred to an approved
detention facility, visits should be limited to the juvenile's
attorney, clergyman, and officers of the court.  If the juvenile is
to be transferred, an effort shall be made to provide for
visitation by the juvenile's parents, guardian, or custodian prior
to the transfer.

(d)  If a juvenile is held during daylight hours the juvenile
should be allowed access to reading materials.  Where feasible
the juvenile should be provided access to physical exercise and
recreation, such as radio and TV.

(23)  A case record shall be maintained on each juvenile
admitted to a certified jail.  Policies and procedures concerning
the case records and the information in them shall be established
which meet the following as a minimum:

(a)  The contents of case records shall be identified and
separated according to an established format.

(b)  Case records shall be safeguarded from unauthorized
and improper disclosure, in accordance with written policies and
in compliance with Section 78A-6-209 and Section 78A-6-
1104.

(c)  The facility shall assure that no information shall be
entered into a case record that is incomplete, inaccurate, or
unsubstantiated.  At any point that it becomes apparent that this
has occurred, the facility shall immediately make the necessary
correction.

(24)  A case record shall be maintained on each juvenile,
as appropriate, and kept in a secure place.  It shall contain as a
minimum the following information and documents:

(a)  initial intake information form;
(b)  documented legal authority to accept, detain, and

release juveniles;
(c)  current detention medical/health care record;
(d)  consent for necessary medical or surgical care, signed
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by parent, person acting in loco parentis, Juvenile Court judge,
or facility official;

(e)  record of medication administered;
(f)  record of incident reports;
(g)  a record of cash and valuables held;
(h)  visitors' names, if any, personal and professional, and

dates of visits;
(i)  final discharge or transfer report.
(25)  The jail facility director shall submit to the state

Division of Juvenile Justice Services agency a monthly accurate
report of the numbers of juveniles confined during the preceding
month and provide information on each juvenile in the
categories indicated on the report form as provided by the State.

KEY:  juvenile corrections
November 12, 2008 62A-7-201
Notice of Continuation May 1, 2012
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R547.  Human Services, Juvenile Justice Services.
R547-7.  Juvenile Holding Room Standards.
R547-7-1.  Authority.

Section 62A-1-111 authorizes the Department of Human
Services to adopt administrative rules.

R547-7-2.  Definitions.
(1)  "Nonoffenders" means abused, neglected, or dependent

youth.
(2)  "Sight and sound separation" means that juvenile

detainees must be located or arranged as to be completely
separated from incarcerated adults by sight and sound barriers
such that the adult inmates cannot see juvenile detainees and
vice versa.  Also, conversation is not possible between juvenile
detainees and adult inmates.

(3)  "Status offense" means a violation of the law that
would not be a violation but for the age of the offender.

R547-7-3.  Standards for Two Hour Juvenile Detention in
Local Law Enforcement Facilities.

(1)  Criteria by which juveniles may be held:
(a)  The maximum holding period will be two hours as

provided for by Subsection 62A-7-201(4).
(b)  Extensive efforts will be made by holding authorities

during these two hours to contact the juvenile's parents,
guardian, or other responsible adult and arrange for the
juvenile's release.

(c)  No juvenile under ten years of age will be held by
holding authorities, as set forth in the following standards, for
any length of time.

(d)  Only juveniles who are alleged to have committed a
non-status offense or are accused of juvenile handgun
possession may be detained for identification or interrogation or
while awaiting release to a parent or other responsible adult.

(e)  Despite the authorization to hold a juvenile in a
certified holding room for up to two hours, no juvenile shall be
held in such a room unless there is no other alternative which
will protect the juvenile and the community.

(2)  Any holding facility intended for use for juveniles must
be certified by the state Division of Juvenile Justice Services,
Subsection 62A-7-201(4).

(3)  There shall be acceptable sight and sound separation
from adult inmates, as found in Subsection 62A-7-201(4).
Written policy and procedure shall exist to assure supervision is
maintained so that both visual contact and verbal
communication between juvenile detainees and adult inmates is
prohibited.

(4)  The juvenile holding rooms and the building in which
they are located shall conform to all applicable:

(a)  zoning laws;
(b)  local and state safety, fire, and building codes;
(c)  local and state health codes.
(5)  All two hour holding room areas provide for, at a

minimum:
(a)  access to a toilet and wash basin;
(b)  adequate shelter, heat, light, and ventilation that does

not compromise security or enable escape;
(c)  access to a drinking fountain;
(d)  adequate utilitarian furnishings, including suitable

chairs or benches.
(6)  Whenever juveniles are detained, there shall be at a

minimum:
(a)  Removal of all property from the juvenile that could

compromise the juvenile's safety, such as belts, shoelaces, and
suspenders, prior to placing a juvenile in a holding room;

(b)  constant on-site supervision, through visual monitoring
and audio two way communication, Subsection 62A-7-201(4);

(c)  a P.O.S.T. certified or qualified staff must be available
to intervene within 60 seconds should a problem or medical

emergency arise with a juvenile;
(d)  frequent personal checks must occur with the juvenile

to maintain communication and prevent panic and feelings of
isolation;

(e)  a written record of significant incidents and activities
of the juvenile.

(7)  A staff member of the same sex shall supervise the
personal hygiene activities and care such as toilet related
activities.

(8)  When procedures require physical contact or
examination, such as strip searches, these shall be done by a
staff member of the same sex in private without TV monitoring.
Body cavity searches shall be performed only when there is
probable cause to believe that weapons or contraband will be
found.  With the exception of the mouth, all body cavity
searches performed visually will be done by two personnel of
the same sex as the youth.  Manually performed body cavity
searches will be performed by medically trained personnel, at
least one of which will be the same sex as the youth being
examined.

(9)  There shall be no viewing devices, such as peep holes
or mirrors, of which the juvenile is not aware.

(10)  No detainee, juvenile or adult, shall be allowed to
have authority or disciplinary control over, be permitted to
supervise, or provide services of any nature to other detained
juveniles.

(11)  The juvenile's health and safety while in the holding
room shall be safeguarded by following standard elements on
medical and health service.  In order to assure this, the holding
room administration shall:

(a)  have services available to provide 24 hours a day
emergency medical care;

(b)  provide for immediate examination and treatment, if
necessary, of juveniles injured on the holding room premises;

(c)  not accept juveniles who are unconscious, obviously
seriously injured, obviously a suicide risk, obviously
emotionally disturbed, or obviously under the influence of
alcohol or drugs and are unable to care for themselves, until
they have been examined by a qualified medical practitioner or
have been taken to a medical facility for appropriate diagnosis
and treatment and released back to the holding room;

(d)  train all holding room staff members to recognize
symptoms of mental illness;

(e)  require that any medical services provided while the
juvenile is held be recorded.

(12)  As long as classification standards are met, juveniles
may be detained together if age, compatibility, dangerousness,
and other relevant factors are considered.  Juveniles of opposite
genders may not be detained together.

(13)  There must be written procedures in holding rooms
governing the acceptance of juveniles, which include the
following:

(a)  When an officer or other person takes a juvenile into
custody, they shall without unnecessary delay notify the parents,
guardian, or custodian.

(b)  The holding room staff shall verify with the officer or
other person taking the juvenile into custody that the juvenile's
parents, guardian, or custodian have been notified of the
juvenile's detention.  If notification did not occur, agency staff
will contact the juvenile's parents, guardian, or custodian.

(14)  There must be written policy and procedure that
require that the decision to detain the juvenile for up to two
hours or release the juvenile be in accordance with the following
principles:  Sections 78A-6-112, 78A-6-113, and 62A-7-201.

(a)  A juvenile shall not be detained any longer than is
reasonably necessary to obtain their name, age, residence and
any other necessary information, and to contact the juvenile's
parents, guardian, or custodian.

(b)  The juvenile shall then be released to the care of the
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parent or other responsible adult unless the immediate welfare
or the protection of the community requires that the juvenile be
detained or that it is unsafe for the juvenile or the public to leave
the juvenile in the care of the parents, guardian or custodian.  If
after interrogation it is found that the juvenile should be
detained, transfer to an appropriate juvenile facility shall occur
without unnecessary delay.

(c)  A release record must be maintained which includes:
(i)  information regarding physical and emotional condition

of juvenile;
(ii)  relationship of adult assuming release responsibility to

juvenile;
(iii)  means of proof of adult identification;
(iv)  signature of said adult assuming responsibility

regarding juvenile's physical and emotional condition and
understanding of reason for holding the juvenile in custody.

(15)  An admission or referral form must be completed on
each juvenile detained which includes, as a minimum, the
following information:

(a)  date and time of admission and release;
(b)  name, nicknames, and aliases;
(c)  last known address;
(d)  law enforcement jurisdiction, name, and title, of

delivering officer;
(e)  specific charges;
(f)  sex;
(g)  date of birth and place of birth;
(h)  race or nationality;
(i)  medical problems, if any;
(j)  parents, guardian, or responsible person to notify in

case of emergency, including addresses and telephone numbers;
(k)  space for remarks, to include notation of any open

wounds or sores requiring treatment, evidence of disease or
body vermin, or tattoos;

(l)  probation officer or caseworker assigned, if any.
(16)  The written procedures governing the stay of a

juvenile shall include:
(a)  A juvenile, while held in a certified holding room, shall

have the same legal and civil rights as an adult detainee.
(b)  A juvenile, while held in a certified holding room, shall

have the right to the same number of telephone calls as an adult
detainee held the same amount of time.

(17)  A case record shall be maintained on each juvenile
and shall be kept in a secure place.  It shall contain, as a
minimum, the following information and documents:

(a)  initial intake information form;
(b)  documented legal authority to accept, detain, and

release youth;
(c)  record of incident reports;
(d)  a record of cash and valuables held;
(e)  visitors' names, if any, personal and professional, and

dates of visits;
(f)  final release or transfer report.
(18)  The holding room facility director shall submit to the

state Division of Juvenile Justice Services a monthly accurate
report of the numbers of juveniles confined during the preceding
month and provide information on each juvenile in the
categories indicated on the report form as provided by the state.

(19)  Written policy and procedure provide that when a
juvenile is in need of hospitalization, a staff member
accompanies and stays with the juvenile until admission, if
permitted by medical personnel, or until an adult family member
or legal guardian arrives to remain with the juvenile.

(20)  All informed consent standards in the jurisdiction are
observed and documented for medical care.  The informed
consent of parent, guardian, or legal custodian applies when
required by law.  When health care is rendered against the
patient's will, it is ordered by a standing magistrate or deemed
an emergency as defined by Section 26-8a-601.

(21)  Written policy and procedure provide that juveniles
are not subjected to corporal or unusual punishment,
humiliation, or mental abuse.

(22)  Written policy and procedure restrict the use of
restraints or physical force to instances of justifiable self-
defense, protection of juveniles and others, protection of
property and prevention of escapes, and only when it is
necessary to control juveniles and in accordance with the
principle of least restrictive action.  In no event is physical force
justifiable as punishment.  A written report is prepared
following all uses of force and is submitted to the facility
administrator.

(23)  At intake, each juvenile detained is informed of the
steps in the detention process.

(24)  Juvenile processing procedures shall include written
safeguards to prohibit nonoffenders from being detained in the
facility and to ensure youth are held in accordance with R547-7-
3(1)(c) and (d).

KEY:  juvenile corrections, licensing
November 12, 2008 62A-7-201
Notice of Continuation May 1, 2012
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R547.  Human Services, Juvenile Justice Services.
R547-12.  Division of Juvenile Justice Services Classification
of Records.
R547-12-1.  Authority.

Section 62A-1-111 authorizes the Department of Human
Services to adopt administrative rules.

R547-12-2.  Division of Juvenile Justice Services
Classification of Records.

(1)  The following classification scheme applies to the
youth records of the Division of Juvenile Justice Services:

(a)  Medical, psychological, and psychiatric reports are
classified as controlled information.  Other records produced by
the Division of Juvenile Justice Services or its contractors are
controlled if the agency reasonably believes that releasing the
information in the record would be detrimental to the subject's
mental health or to the safety of any individual.

(b)  Progress reports, quarterly reports, reports to the Court,
Parole Board reports, and correspondence are classified as
private information, as are all other records in the case file that
originate with the Division.

(c)  Police reports, juvenile court legal and social
information, school reports, and all other documents generated
by agencies other than Juvenile Justice Services shall retain the
classification assigned to them by the agency from which they
were received.

KEY:  juvenile corrections
November 12, 2008 62A-7
Notice of Continuation May 1, 2012 63G-2-101
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R547.  Human Services, Juvenile Justice Services.
R547-13.  Guidelines for Admission to Secure Youth
Detention Facilities.
R547-13-1.  Authority.

Section 62A-1-111 authorizes the Department of Human
Services to adopt administrative rules.

R547-13-2.  Purpose and Scope.
(1)  This rule establishes guidelines for admission to secure

detention to meet the requirements of Section 62A-7-202.
(2)  This rule shall be applied to youth candidates for

placement in all secure detention facilities operated by the
Division of Juvenile Justice Services.

R547-13-3.  Definitions.
(1)  Terms used in this rule are defined in Sections 62A-7-

101 and 78A-6-105.
(2)  "Status offense" means a violation of the law that

would not be a violation but for the age of the offender.
(3)  "Youth" means a person age 10 or over and under the

age of 21.

R547-13-4.  General Rules.
(1)  A youth may be detained in a secure detention facility

if:
(a)  A youth is charged with any of the following State or

Federal offenses:
(i)  Any felony offense
(ii)  Any attempt, conspiracy, or solicitation to commit a

felony offense
(iii)  A class A misdemeanor of Section 58-37-8 (1) (b)

(iii), distribution of a controlled substance violation
(iv)  Domestic violence 77-66-1 (Cohabitant)
(v)  Section 76-5-104(1)(C) Assault, only when the assault

is against an individual with whom the youth lives if efforts by
law enforcement, in conjunction with the youth's parent or
guardian, to safely place the youth with a family member living
outside the youth's home are unsuccessful

(vi)  Section 76-5-102 (3), assault causing substantial
bodily injury

(vii)  Section 76-5-104.4, assault on a police officer
(viii)  Section 76-6-104 (a), reckless burning which

endangers human life
(ix)  A class A misdemeanor violation of Section 76-6-105,

causing a catastrophe
(x)  Section 76-6-106 (2) (b) (i) (a), criminal mischief

involving tampering with property that endangers human life
(xi)  A class A misdemeanor violation of Section 76-6-406,

theft by extortion
(xii)  A class A or B misdemeanor violation of Section 76-

10-504, carrying a concealed dangerous weapon
(xiii)  Section 76-10-505, carrying a loaded firearm
(xiv)  Section 76-10-506, threatening with or using a

dangerous weapon in a fight or quarrel
(xv)  Section 76-10-507, possession of deadly weapon with

intent to assault
(xvi)  Section 76-10-509, possession of a dangerous

weapon by minor
(xvii)  Section Violation of Section 76-10-509.4,

prohibition of possession of certain weapons by minors
(xviii)  A class A or B misdemeanor violation of Section

76-10-509.5, providing certain weapons to a minor
(xix)  Section 76-10-1302, prostitution.
(b)  None of the alleged offenses are listed in paragraphs

R547-13-4 (1) (a), but three or more non-status criminal
offenses are currently alleged in a single criminal episode;

(c)  The youth is an escapee or absconder from a Juvenile
Justice Services secure institution, observation and assessment
unit or community placement or state supervision placement.

(d)  The youth has been verified as a fugitive (absconder
from probation or parole) or a runaway from another state and
a formal request has been received (such as a TWX/National
Crime Information Center (NCIC) or a telephone call/FAX from
a law enforcement officer or a verified call/FAX from the
institution) to hold pending return to the other jurisdiction,
whether or not an offense is currently charged.

(e)  The youth has failed to appear at a court hearing on a
criminal offense within the past twelve months

(f)  A youth is not detainable under any of the above
criteria, but a non-status law violation has been alleged and one
of the following documented conditions exist:

(i)  The youth's record discloses two or more prior
adjudicated offenses listed in paragraphs R547-13-4(1)(a) in
which the offenses were found to be true in the past twelve
months.

(ii)  The youth, under continuing court jurisdiction
excluding those whose ONLY involvement is as a victim of
abuse, neglect, abandonment, or dependency, has run from
court-ordered placement, including his own home.

(iii)  The youth has failed to appear at a court hearing
within the past twelve months after receiving legal notice and
officials have reason to believe that the youth is likely to
abscond unless held.

(2)  A youth not otherwise qualified for detention in a
secure detention facility shall not be detained for any of the
following:

(a)  ungovernable or runaway behavior;
(b)  neglect, abuse, abandonment, dependency, or other

status requiring protection for any other reason;
(c)  status offenses such as curfew, possession/consumption

of alcohol, tobacco, minor-in-a-tavern, truancy;
(d)  Attempted suicide.
(3)  No youth under the age of ten years may be detained

in a secure detention facility.

R547-13-5.  Juvenile Justice Services' Cases.
A youth who is on parole or involved in a trial placement

from a secure facility, and who is detained solely on a warrant
from the Division of Juvenile Justice Services may be held in a
secure detention facility up to 48 hours excluding weekends and
legal holidays.

R547-13-6.  DCFS Cases.
A youth in the custody or under the supervision of the

Division of Child and Family Services (DCFS) cannot be held
in a secure detention facility unless he qualifies for detention
under some section of this rule.

R547-13-7.  Traffic Cases.
A youth brought to detention for traffic violation(s) cannot

be held in a secure detention facility unless he qualifies for
detention under some section of this rule.

R547-13-8.  Transient Cases.
(1)  Intrastate:
(a)  A youth may be admitted to a secure detention facility

when a court pickup order for detention has been issued.
(b)  A youth may be admitted to a secure detention facility

only if he is detainable under some section of this rule.
(2)  Interstate:
(a)  Youth who are escapees, absconders, and runaways

shall be detained in accordance with the provisions of
Subsection R547-13-4(1)(d).

(b)  Youth who are out-of-state runaways who commit any
non-status criminal offense(s) may be admitted to a secure
detention facility.

(c)  Non-runaways, when brought to a secure detention
facility with an alleged criminal offense, may be detained or
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released based on the same criteria which applies to resident
youth.

R547-13-9.  Immigration Cases.
(1)  A youth shall be detained at a secure detention facility

when admission is requested by Citizenship and Immigration
Services (formerly known as Immigration and Naturalization
Services (INS)) officials.

(2)  An unaccompanied, undocumented youth with an
alleged criminal offense may be detained at a secure detention
facility when admission is requested by any other law
enforcement officer.

(3)  Any unaccompanied, undocumented youth having no
alleged criminal offense shall be referred to Youth Services
when admission to a secure detention facility is requested by a
law enforcement officer.

R547-13-10.  AWOL Military Personnel.
Absent without leave (AWOL) military personnel shall be

admitted to a secure detention facility.

R547-13-11.  Home Detention Cases.
(1)  If a home detention violation is alleged, the home

detention counselor may cause the alleged violator to be brought
to a secure detention facility.  If the case involves a violator who
is a runaway where a pickup order (Warrant for Custody) has
not yet been issued, a law enforcement officer may bring the
violator to a secure detention facility.  The home detention
counselor may then transfer the minor back to the status of home
detention, if appropriate, or may authorize the youth to be held
in secure detention for a re-hearing.

(2)  A youth placed on home detention who is arrested by
a law enforcement officer for an alleged criminal code
violation(s) shall be admitted to a secure detention facility.

R547-13-12.  Juvenile Court Warrants for Custody or
Pickup Orders.

A youth shall be admitted to a secure detention facility
when a juvenile court judge or commissioner has issued a
warrant for custody.

R547-13-13.  Probation Violation - Contempt of Court -
Stayed Order for Detention.

A youth may be admitted to a secure detention facility for
conditions such as: an alleged probation violation, contempt of
court, or a stayed order for detention when it has been ordered
by a judge.  When it is not possible to get a written order, verbal
authorization from a judge to detention is sufficient to hold a
youth in a secure detention facility.

R547-13-14.  Other Court Orders for Detention.
A youth brought to a secure detention facility pursuant to

either federal or out-of-state court orders shall be admitted
unless otherwise directed by a juvenile court judge.

KEY:  juvenile corrections, juvenile detention, admission
guidelines
November 12, 2008 62A-7-202
Notice of Continuation May 1, 2012 78A-6-112

78A-6-113
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R547.  Human Services, Juvenile Justice Services.
R547-14.  Possession of Prohibited Items in Juvenile
Detention Facilities.
R547-14-1.  Definitions.

(1)  "Juvenile detention facility" means a specific location
that is operated directly or by contract by the Division of
Juvenile Justice Services for delivery of services to youth, and
in which:

(a)  youth in the custody of the Division of Juvenile Justice
Services are present; and

(b)  public access is controlled.
(2)  "Secure area" has the same meaning as provided in

Section 76-8-311.1.

R547-14-2.  Weapon Restrictions.
(1)  No person, including a person licensed to carry a

concealed firearm under Title 53, Chapter 5, Part 7, Concealed
Weapons, shall be permitted to enter a secure area of any
juvenile detention facility with any items prohibited by UCA 76-
8-311.1 or 76-8-311.3.

(2)  The director or administrator of each juvenile detention
facility shall:

(a)  establish secure areas within the facility;
(b)  prominently display the following notice at each

entrance of a secure area:
"This is a secure area as defined in UCA 76-8-311.1.  No

person, including a person licensed to carry a concealed firearm
under Title 53, Chapter 5, Part 7, Concealed Weapons, shall be
permitted to enter if that person has possession of any firearm,
ammunition, dangerous weapon, explosive, or controlled
substance.  Violation of this prohibition is a third degree felony
and violators are subject to prosecution.  Firearms may be
placed in secure weapons storage as provided by the facility.";
and

(c)  provide secure weapon storage at each entrance to a
secure area facility.

KEY:  prohibited items, prohibited devices, firearms,
weapons
April 30, 2002 76-8-311.1
Notice of Continuation April 9, 2012 76-8-311.3

76-10-523.5
53-5-710
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R590.  Insurance, Administration.
R590-68.  Insider Trading of Equity Securities of Domestic
Stock Insurance Companies.
R590-68-1.  Authority.

This rule is adopted pursuant to Subsection 31A-2-201(3),
which authorizes rules to implement the Insurance Code, and
Subsection 31A-5-303(3)(a), which allows the commissioner to
adopt a rule to "define terms and prescribe conditions regarding
securities held in the ordinary course of business and incident to
the establishment of maintenance of a primary or secondary
market."

R590-68-2.  Definition of Certain Terms.
A.  "Insurer" means any domestic stock insurance company

with an equity security subject to the provisions of Section 31A-
5-303.

B.  "Act" means the Federal Securities Exchange Act of
1934.

C.  "Officer" means a president, vice president, treasurer,
actuary, secretary, controller and any other person who performs
for the insurer functions corresponding to those performed by
the foregoing officers.

D.  "Equity security" means any stock or similar security;
or any voting trust certificate or certificate of deposit for a
security; or any security convertible, with or without
consideration, into a security, or carrying any warrant or right to
subscribe to or purchase a security; or warrant or right.

E.  Securities "held of record."
1.  For the purpose of determining whether the equity

securities of an insurer are held of record by 100 or more
persons, securities shall be considered "held of record" by each
person who is identified as the owner of securities on records of
security holders maintained by or on behalf of the insurer,
subject to the following:

(a)  where the records of security holders have not been
maintained in accordance with accepted practice, any additional
person who would be identified as an owner on these records if
they had been maintained in accordance with accepted practice
shall be included as a holder of record;

(b)  securities identified as held of record by a corporation,
a partnership, a trust whether or not the trustees are named, or
other organization shall be included as so held by one person;

(c) securities identified as held of record by one or more
persons as trustees, executors, guardians, custodians, or in other
fiduciary capacities with respect to a single trust, estate or
account shall be included as held of record by one person;

(d)  securities held by two or more persons as co-owners
shall be included as held by one person;

(e)  each outstanding unregistered or bearer certificate shall
be included as held of record by a separate person, except to the
extent that the insurer can establish that, if securities were
registered, they would be held of record, under the provisions of
this rule, by a lesser number of person; and

(f) Securities registered in substantially similar names
where the insurer has reason to believe, because of the address
or other indications, represent the same person and may be
included as held of record by one person.

2.  Notwithstanding Subsection E.(1) of this section:
(a)  securities held to the knowledge of the insurer, subject

to a voting trust, deposit agreement or similar arrangement shall
be included as held of record by the record holders of the voting
trust certificates, certificates of deposit, receipts or similar
evidences of interest in these securities; provided however, that
the insurer may rely in good faith on information received in
response to its request from a nonaffiliated insurer of the
certificates or evidences of interest; and

(b)  if the insurer knows or has reason to know that the
form of holding securities of record is used primarily to
circumvent the provisions of the Act, the beneficial owners of

securities shall be considered the record owners.
E.  "Class" means securities of an insurer which are of

substantially similar character and the holders of which enjoy
substantially similar rights and privileges.

R590-68-3.  Transactions Exempted From the Operation of
Section 31A-5-303.

Any acquisition or disposition of any equity security by a
director or officer of an insurer within six months prior to the
date on which the Act shall first become applicable with respect
to the equity securities of the insurer shall not be subject to the
operation of Section 31A-5-303.

R590-68-4.  Filing of Statements.
Initial statements of beneficial ownership of equity

securities required by Section 31A-5-303 shall be filed on Form
A, entitled "Initial Statement of Beneficial Ownership of Equity
Securities."  The statements shall be prepared and ownership
required by Section 31A-5-303, and shall be filed on Form B,
entitled "Statement of Changes in Beneficial Ownership of
Securities."  Statements of changes in a beneficial ownership
shall be filed in accordance with the requirements of the
applicable form.  These forms are available from the Insurance
Department.

In determining, for the purpose of Section 31A-5-303,
whether a person is the beneficial owner, directly or indirectly,
of more than ten per cent of any class of any equity security, the
class shall consist of the total amount of the class outstanding,
exclusive of any securities of the class held by or for the account
of the insurer or a subsidiary of the insurer; except that for the
purpose of determining percentage ownership of voting trust
certificates or certificates of deposit for equity securities, the
class of voting trust certificates or certificates of deposit shall
consist of the amount of voting trust certificates or certificates
of deposit issuable with respect to the total amount of
outstanding equity securities of the class which may be
deposited under the voting trust agreement or deposit agreement
in question, whether or not outstanding securities have been so
deposited.  For the purpose of this section a person acting in
good faith may rely on the information contained in the latest
Convention Form Statement filed with the commissioner with
respect to the amount of Securities of a class outstanding, or in
the case of voting trust certificates or certificates of deposit, the
amount issuable.

R590-68-5.  Disclaimer of Beneficial Ownership.
Any person filing a statement may expressly declare, for

the purpose of the Act, that the filing of the statement shall not
be construed as an admission that a person is the beneficial
owner of any equity securities covered by the statement.

R590-68-6.  Exemptions from Section 31A-5-303.
A.  During the period of 12 months following their

appointment and qualification, securities held by the following
persons shall be exempt from Section 31A-5-303:

1.  executors or administrators of the estate of a decedent;
2.  guardians or committees for an incompetent; and
3.  receivers, trustees in bankruptcy, assignees for the

benefit of creditors, conservators, liquidating agents, and other
similar persons duly authorized by law to administer the estate
or assets of other persons.

B.  After the 12 month period following their appointment
or qualification, the foregoing persons shall be required to file
reports with respect to the securities held by the estates which
they administer under Section 31A-5-303, and shall be liable for
profits realized from trading securities pursuant to Section 31A-
5-303, only when the estate being administered is a beneficial
owner of more than ten per cent of any class of equity security
of an insurer subject to the Act.
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C.  Securities reacquired by or for the account of an insurer
and held by it for its account shall be exempt from Section 31A-
5-303 during the time they are held by the insurer.

R590-68-7.  Exemption From the Act of Securities Purchased
or Sold by Odd-Lot Dealers.

Securities exempt from the provisions of the Act are
purchased or sold by an odd-lot dealer:

(1) in odd lots so far as reasonably necessary to carry on
odd-lot transactions; or

(2) in round lots to offset odd-lot transactions previously or
simultaneously executed or reasonably anticipated in the usual
course of business.

R590-68-8.  Certain Transactions Subject to Section 31A-5-
303.

The acquisition or disposition of any transferable option,
put, call, spread or straddle shall be considered a change in the
beneficial ownership of the security to which the privilege
relates to require the filing of a statement reflecting the
acquisition or disposition of the privilege.  Nothing in this
section, however, shall exempt any person from filing the
statements required upon the exercise of the option, put, call,
spread or straddle.

R590-68-9.  Ownership of Securities Held in Trust.
A.  Beneficial ownership of a security for the purpose of

Section 31A-5-303 shall include:
1. the ownership of securities as a trustee where either the

trustee or members of his immediate family have a vested
interest in the income or corpus of the trust,

2.  the ownership of a vested beneficial interest in a trust;
and

3. the ownership of securities as a settlor of a trust in which
the settlor has the power to revoke the trust without obtaining
the consent of the beneficiaries.

B.  Except as provided in Subsection C., beneficial
ownership of securities solely as a settlor or beneficiary of a
trust shall be exempt from the provisions of Section 31A-5-303
where less than 20% in market value of the securities having a
readily ascertainable market value held by the trust, determined
as of the end of the preceding fiscal year of the trust, consists of
equity securities with respect to which reports would otherwise
be required.  Exemption is likewise accorded from Section 31A-
5-303 with respect to any obligation which would otherwise be
imposed solely by reason of ownership as settlor or beneficiary
of securities held in trust, where the ownership, acquisition, or
disposition of securities by the trust is made without prior
approval by the settlor or beneficiary.  No exemption pursuant
to this subsection shall, be acquired or lost solely as a result of
changes in the value of the trust assets during any fiscal year or
during any time when there is no transaction by the trust in
securities otherwise subject to the reporting requirements of
Section 31A-5-303.

C.  In the event that ten per cent of any class of any equity
security of an insurer is held in a trust, that trust and the trustees
shall be required to file the reports specified in Section 31A-5-
303.

D.  Not more than one report need be filed to report any
holdings or with respect to any transaction in securities held by
a trust, regardless of the number of officers, directors, or ten per
cent stockholders who are either trustees, settlors, or
beneficiaries of a trust, provided that the report filed shall
disclose the names of trustees, settlors and beneficiaries who are
officers, directors or ten per cent stockholders.  A person having
an interest only as a beneficiary of a trust shall not be required
to file a report so long as he relies in good faith upon an
understanding that the trustee of a trust will file whatever reports
might otherwise be required of the beneficiary.

E.  As used in this section the "immediate family" of a
trustee means:

1.  a son or daughter of the trustee, or a descendant of
either;

2.  a stepson or stepdaughter of the trustee;
3.  the father or mother of the trustee, or an ancestor of

either;
4.  a stepfather or stepmother of the trustee; and
5.  a spouse of the trustee.
For the purpose of determining whether any of the

foregoing relations exists, a legally adopted child of a person
shall be considered a child of the person by blood.

F.  In determining, for the purposes of Section 31A-5-303,
whether a person is the beneficial owner, directly or indirectly,
of more than ten per cent of any class of any equity security, the
interest of a person in the remainder of a trust shall be excluded
from the computation.

G.  No report shall be required by any person, whether or
not otherwise subject to the requirement of filing reports under
Section 31A-5-303, with respect to his indirect interest in
portfolio securities held by:

1.  a pension or retirement plan holding securities of an
insurer whose employees generally are the beneficiaries of the
plan; and

2.  a business trust with over 25 beneficiaries.
H.  Nothing in this section shall impose any duties or

liabilities with respect to reporting any transaction or holding
prior to its effective date.

R590-68-10.  Exemption for Small Transactions.
A.  Any acquisition of securities shall be exempt from

Section 31A-5-303 where:
1.  the person effecting the acquisition does not, within six

months after, effect any disposition than by way of gift of
securities of the same class; and

2.  the person effecting an acquisition does not participate
in acquisitions or in dispositions of securities of the same class
having a total market value in excess of $3,000 for any six
months' period during which the acquisition occurs.

B.  Any acquisition or disposition of securities, by way of
gift, where the total amount of gifts does not exceed $3,000 in
market value for any six months' period, shall be exempt from
Section 31A-5-303 and may be excluded from the computations
prescribed in Subsection A.2.

C.  Any person exempted by Subsection A. or B. of this
section shall include in the first report filed by him, after a
transaction within the exemption, a statement showing his
acquisitions and dispositions for each six months' period or
portion which has elapsed since his last filing.

R590-68-11.  Exemption From Section 31A-5-303 of
Transactions Which Need Not Be Reported Under Section
31A-5-303.

Any transaction which has been or shall be exempted from
the requirements of Subsection 31A-5-303(1) shall, as it is
otherwise subject to the provisions of Subsection 31A-5-303(2),
be likewise exempted from Subsection 31A-5-303(2).

R590-68-12.  Exemption From Section 31A-5-303 of Certain
Transactions Effected in Connection With a Distribution.

A.  Any transaction of purchase and sale, or sale and
purchase, of a security which is effected in connection with the
distribution of a substantial block of securities shall be exempt
from the provisions of Subsection 31A-5-303(2), to the extent
specified in this section as not included within the purpose of
Section 31A-5-303, upon the following conditions:

1. the person effecting the transaction is engaged in the
business of distributing securities and is participating in good
faith in the ordinary course of business in the distribution of a
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block of securities;
2. the security involved in the transaction is:
(A) a part of a block of securities and is acquired by the

person effecting the transaction with a view to distribution from
the insurer or other person on whose behalf securities are being
distributed, or from a person who is participating in good faith
in the distribution of a block of securities; or

(B) a security purchased in good faith by or for the account
of the person effecting the transaction for the purpose of
stabilizing the market price of securities of the class being
distributed, or to cover an over-allotment or other short position
created in connection with the distribution; and

3.  other persons not within the purview of Section 31A-5-
303, are participating in the distribution of a block of securities
on terms at least as favorable as those on which a person is
participating and to an extent at least equal to the aggregate
participation of persons exempted from the provisions of
Section 31A-5-303 by this section.  However, the performance
of the functions of manager of a distributing group and the
receipt of a bona fide payment for performing these functions
shall not preclude an exemption which would otherwise be
available under this section.

B.  The exemption of a transaction pursuant to this section,
with respect to the participation of one party, shall not render
the transaction exempt with respect to participation of any other
party unless the other party also meets the conditions of this
section.

R590-68-13.  Exemption From Section 31A-5-303 of
Acquisitions of Shares of Stock and Stock Options Under
Certain Stock Bonus, Stock Option or Similar Plans.

Any acquisition of shares of stock, other than stock
acquired upon the exercise of an option, warrant or right,
pursuant to a stock bonus, profit sharing, retirement, incentive,
thrift, savings or similar plan, or any acquisition of a qualified
or a restricted stock option pursuant to a qualified or a restricted
stock option plan, or a stock option pursuant to an employee
stock purchase plan by a director or officer of an insurer issuing
a stock or stock option, shall be exempt from the operation of
Subsection 31A-5-303(2) if the plan meets the following
conditions:

A.  The plan has been approved, directly or indirectly:
(1) by the affirmative votes of the holders of a majority of

the securities of the insurer present, or represented, and entitled
to vote at a meeting duly held in accordance with the applicable
laws of the State of Utah; or

(2) by the written consent of the holders of a majority of
the securities of an insurer entitled to vote: provided, however,
that if the vote or written consent was not solicited substantially
in accordance with the proxy rules prescribed by the National
Association of Insurance Commissioners in effect at the time of
a vote or written consent, the insurer shall furnish in writing to
the holders of record of the securities entitled to vote for the
plan substantially the same information concerning the plan
which would be required by rules so prescribed and in effect at
the time information is furnished, if proxies to be voted with
respect to the approval or disapproval of the plan, were then
being solicited, on or prior to the date of the first annual meeting
of security holders held subsequent to the later of:

(i) the date the Act first applies to insurer; or
(ii) the acquisition of an equity security for which

exemption is claimed.  Written information may be furnished by
mail to the last known address of the security holders of record
within 30 days prior to the date of mailing.  Four copies of the
written information shall be filed with, or mailed for filing to,
the commissioner not later than the date on which it is first sent
or given to security holders of the insurer.  For the purposes of
this subsection, the term "insurer" includes a predecessor
corporation if the plan or obligations to participate were

assumed by the insurer in connection with the succession.
B.  If the selection of any director or officer of the insurer

to whom stock may be allocated or to whom qualified, restricted
or employee stock purchase plan stock options may be granted
pursuant to the plan, or the determination of the number or
maximum number of shares of stock which may be allocated to
a director or officer or which may be covered by qualified,
restricted or employee stock purchase plan stock options granted
to any director or officer, is subject to the discretion of any
person, then discretion shall be exercised only as follows:

1.  with respect to the participation of directors:
(a) by the board of directors of the insurer, a majority of

which board and a majority of the directors acting in the matter
are disinterested persons;

(b) by, or only in accordance with the recommendations of
a committee of three or more persons having full authority to act
in the matter of the members of which committee are
disinterested persons; or

(c) otherwise in accordance with the plan, if the plan:
(i) specifies the number or maximum number of shares of

stock which directors may acquire or which may be subject to
qualified, restricted or employee stock purchase plan stock
options granted to directors and the terms upon which, and the
times at which, or the periods within which, the stock may be
acquired or the options may be acquired and exercised; or

(ii) sets forth, by formula or otherwise, effective and
determinable limitations with respect to the foregoing, based
upon earnings of the insurer, dividends paid, compensation
received by participants, option prices, market value of shares,
outstanding shares or percentages outstanding from time to time,
or similar factors.

2.  with respect to the participation of officers who are not
directors:

(a)  by the board of directors of the insurer or a committee
of three or more directors; or

(b)  by, or only in accordance with the recommendations
of, a committee of three or more persons having full authority
to act in the matter, of the members of which committee are
disinterested persons.

For the purpose of this subsection, a director or committee
member shall be considered a disinterested person only if the
person is not eligible at the time the discretion is exercised, and
has not at any time within one year prior to this, been eligible
for selection as a person to whom stock may be allocated or to
whom qualified, restricted, or employee stock purchase plan
stock options may be granted pursuant to the plan, or any other
plan of the insurer, or any of its affiliates entitling the
participants to acquire stock, or qualified, restricted, or
employee stock purchase plan stock options of the insurer, or
any of its affiliates.

3.  The provisions of this subsection shall not apply with
respect to any option granted, or other equity security acquired,
prior to the date that Subsections 31A-5-303(1)(2) and (3) first
became applicable with respect to any class of equity securities
of any insurer.

C.  As to each participant or as to participants the plan
effectively limits the aggregate dollar amount or the aggregate
number of shares of stock which may be allocated, or which
may be subject to qualified, restricted, or employee stock
purchase plan stock options granted, pursuant to the plan.  The
limitations may be established on an annual basis, or for the
duration of the plan, whether or not the plan has a fixed
termination date, and may be determined either by fixed or
maximum dollar amounts, or fixed or maximum numbers of
shares or by formulas based upon earnings of the insurer,
dividends paid, compensation received by participants, option
prices, market value of shares, outstanding shares, or
percentages outstanding from time to time, or similar factors
which will result in an effective and determinable limitation.
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These limitations may be subject to any provisions for
adjustment of the plan or of stock allocable or portions
outstanding to prevent dilution or enlargement of rights.

D.  Unless the context otherwise requires, terms used in
this section shall have the same meaning as in the Act and in
Section 1 of this rule.  In addition, the following definitions
apply:

1.  the term "plan" includes any plan, whether or not set
forth in any formal written document or documents and whether
or not approved in its entirety at one time.

2.  The definition of the terms "qualified stock option" and
"employee stock purchase plan" that are set forth in Sections
422 and 423 of the Internal Revenue Code of 1954, as amended,
are to be applied to those terms where used in this section.  The
term "restricted stock option" as defined in Subsection 424(b) of
the Internal Revenue Code of 1954, as amended, shall be
applied to that term as used in this section, provided however,
that for the purposes of this section an option which meets the
conditions of that section, other than the date of issuance shall
be considered a "restricted stock option."

R590-68-14.  Exemption From Subsection 31A-5-303(2) of
Certain Transactions in Which Securities Are Received by
Redeeming Other Securities.

Any acquisition of an equity security, other than a
convertible security or right to purchase a security, by a director
or officer of the insurer issuing the security shall be exempt from
the operation of Subsection 31A-5-303(2) upon condition that:

A.  the equity security is acquired by way of redemption of
another security of an insurer substantially all of whose assets,
other than cash, or government bonds, consist of securities of
the insurer issuing the equity security so acquired, and which:

1.  represented substantially and in practical effect a stated
or readily ascertainable amount of the equity security;

2.  had a value which was substantially determined by the
value of the equity security; and

3.  conferred upon the holder the right to receive the equity
security without the payment of any consideration other than the
security redeemed.

B.  no security of the same class as the security redeemed
was acquired by the director or officer within six months prior
to redemption or is acquired within six months after redemption;
and

C.  the insurer issuing the equity security acquired has
recognized the applicability of Subsection (a) of this section by
appropriate corporate action.

R590-68-15.  Exemption of Long Term Profits Incident to
Sales Within Six Months of the Exercise of an Option.

A.  To the extent specified in Subsection B. of this section,
the commissioner shall exempt as not included within the
purposes of Subsection 31A-5-303(2) any transaction or
transactions involving the purchase and sale, or sale and
purchase, of any equity security where the purchase is pursuant
to the exercise of an option or similar right either:

(1) acquired more than six months before its exercise; or
(2) acquired pursuant to the terms of an employment

contract entered into more than six months before its exercise.
B.  Regarding transactions specified in Subsection A., the

profits inuring to the insurer shall not exceed the difference
between the proceeds of sale and the lowest market price of any
security of the same class within six months before or after the
date of sale.  Nothing in this section shall enlarge the amount of
profit which would inure to the insurer in the absence of this
section.

C.  The commissioner also exempts, as not included within
the purposes of Subsection 31A-5-303(2), the disposition of a
security purchased in a transaction specified in Subsection A. of
this section, pursuant to a plan or agreement for merger or

consolidation, or reclassification of the insurer's securities, or
for the exchange of its securities for the securities of another
person which has acquired its assets, or which is in control, as
defined in Subsection 368(c) of the Internal Revenue Code of
1954, of a person which has acquired its assets, where the terms
of the plan or agreement are binding upon stockholders of the
insurer except to the extent that dissenting stockholders may be
entitled, under statutory provisions or provisions contained in
the certificate of incorporation, to receive the appraised or fair
value of their holdings.

D.  The exemptions proved by this section shall not apply
to any transaction made unlawful by Subsection 31A-5-303(3)
or by any rules.

E.  The burden of establishing market price of a security for
the purpose of this section shall rest upon the person claiming
the exemption.

R590-68-16.  Exemption From Section 31A-5-303 of Certain
Acquisitions and Dispositions of Securities Pursuant to
Merger or Consolidations.

A.  The following transactions shall be exempt from the
provisions of Subsection 31A-5-303(2) as not included within
the purpose of this section:

1.  The acquisition of a security of an insurer, pursuant to
a merger or consolidation, in exchange for a security of a
company which, prior to merger or consolidation, owned 85%
or more of the equity securities of companies involved in the
merger or consolidation except, in the case of consolidation, the
resulting company;

2.  The disposition of a security, pursuant to a merger or
consolidation of an insurer which, prior to merger or
consolidation, owned 85% or more of the equity securities of
companies involved in the merger or consolidation except, in
the case of consolidation, the resulting company;

3.  The acquisition of a security of an insurer, pursuant to
a merger or consolidation, in exchange for a security of a
company which, prior to merger or consolidation, held over
85% of the combined assets of the companies undergoing
merger or consolidation, computed according to their book
values prior to the merger or consolidations as determined by
reference to their most recent available financial statements for
a 12 month period prior to the merger or consolidation.

4.  The disposition of a security, pursuant to a merger or
consolidation, of an insurer which, prior to merger or
consolidation, held over 85% of the combined assets of the
companies undergoing merger or consolidation, computed
according to their book values prior to merger or consolidation,
as determined by reference to their most recent available
financial statements for a 12 month period prior to the merger
or consolidation.

B.  A merger within the meaning of this section shall
include the sale or purchase of substantially all the assets of one
insurer by another in exchange for stock which is then
distributed to the security holders of the insurer which sold its
assets.

C.  Notwithstanding the foregoing, if an officer, director or
stockholder shall make any purchase, other than a purchase
exempted by this section, of a security in any company involved
in the merger or consolidation and any sale, other than a sale
exempted by this section, of a security in any other company
involved in the merger or consolidation within any period of
less than six months during which the merger or consolidation
took place, the exemption provided by this section shall be
unavailable to the officer, director, or stockholder.

R590-68-17.  Exemption From Section 31A-5-303(2) of
Certain Securities Received Upon Surrender of Similar
Equity Securities.

Receipt by a person from an insurer of shares of stock of a
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class having general voting power, upon the surrender by the
person of an equal number of shares of stock of the insurer of a
class which does not have general voting power, pursuant to
provisions of the insurer's certificate of incorporation, for the
purpose of an accompanied simultaneously or followed
immediately by the sale of the shares so received, shall be
exempt from the operation of Section 31A-5-303(2) as a
transaction not included within the purpose of the section, if the
following conditions exist:

A.  The person receiving shares is not an officer or director,
or the beneficial owner, directly or indirectly, immediately prior
to the receipt of more than ten per cent of an equity security of
the insurer;

B.  The shares surrendered and the shares issued upon the
surrender shall be of classes which are freely transferable and
entitle the holders to participate equally per share in
distributions of earnings and assets;

C.  The surrender and issuance are made pursuant to
provisions of a certificate of incorporation which require that the
shares issued upon the surrender shall be registered upon
issuance in the name of a person or persons, other than the
holder of the shares surrendered, and may be required to be
issued as of right only in connection with the public offering,
sale and distribution of the shares and the immediate sale by the
holder of the shares for that purpose, or in connection with a gift
of the shares:

D.  Neither the shares so surrendered, nor any shares of the
same class, nor other shares of the same class as those issued
upon the surrender, have been or are purchased, otherwise than
in a transaction exempted by this section, by the person
surrendering the shares within six months before or after the
surrender or issuance.

R590-68-18.  Exemption From Section 31A-5-303(2) of
Certain Transactions Involving an Exchange of Similar
Securities.

Any acquisition or disposition of securities made in an
exchange of shares of a class or series of stock of an insurer for
an equivalent number of shares of another class or series of
stock of the same insurer, pursuant to a right of conversion
under the terms of the insurer's charter or other governing
instruments, shall be exempt from the operation of Section 31A-
5-303(2) if:

A. the shares surrendered and those acquired in exchange,
evidence substantially the same rights and privileges except that,
pursuant to the provisions of the insurer's charter or other
governing instruments, the board of directors may declare and
pay a lesser dividend per share on shares of the class
surrendered than on shares of the class acquired in exchange, or
may declare and pay no dividend on shares of the class
surrendered; and

B. the transaction was effected in contemplation of a public
sale of the shares acquired in the exchange; provided, that this
section shall not be construed to exempt from the operation of
Section 31A-5-303(2), any purchase or sale of shares of the
class surrendered, and any sale or purchase of shares of the class
acquired in the exchange, otherwise than in the transaction of
exchange exempted by this section, within a period of less than
six months.

R590-68-19.  Exemption of Certain Securities From Section
31A-5-303(3).

Securities shall be exempt from the operation of Section
31A-5-303(3) to the extent necessary to render lawful under the
section the execution by a broker of an order for an account in
which he has no direct or indirect interest.

R590-68-20.  Exemption From Section 31A-5-303(3) of
Certain Transactions Effected in Connection With a

Distribution.
Securities shall be exempt from the operation of Section

31A-5-303(3) to the extent necessary to render lawful under this
section any sale made by or on behalf of a dealer in connection
with a distribution of a substantial block of securities, upon the
following conditions:

A. the sale is represented by an over-allotment in which the
dealer is participating as a member of an underwriting group, or
the dealer or a person acting on his behalf intends in good faith
to offset the sale with a security to be acquired by or on behalf
of the dealer as a participant in an underwriting, selling or
soliciting-dealer group of which the dealer is a member at the
time of the sale, whether or not the security to be so acquired is
subject to a prior offering to existing security holders or some
other class of persons; and

B. other persons not within the purview of Section 31A-5-
303(3), are participating in the distribution of the block of
securities on terms at least as favorable as those on which the
dealer is participating and to an extent at least equal to the
aggregate participation of persons exempted from the provisions
of Section 31A-5-303(3) by this section.  However, the
performance of the functions of manager of a distributing group
and the receipt of a bona fide payment for performing these
functions shall not preclude an exemption which would
otherwise be available under this section.

R590-68-21.  Exemption From Section 31A-5-303(3) of Sales
of Securities to Be Acquired.

A.  Whenever any person is entitled, as an incident to his
ownership of an issued security and without the payment of
consideration, to receive another security "when issued" or
"when distributed," the security to be acquired shall be exempt
from the operation of Section 31A-5-303(3), provided that:

(1) the sale is made subject to the same conditions as those
attaching to the right of acquisition; and

(2) a person exercises reasonable diligence to deliver the
security to the purchaser promptly after his right of acquisition
matures; and

(3) a person reports the sale on the appropriate form for
reporting transactions by persons subject to Section 31A-5-
303(1).

B.  This section shall not be construed as exempting
transactions involving both a sale of a security "when issued" or
"when distributed" and a sale of the security by virtue of which
the seller expects to receive the "when-issued" or "when-
distributed" security, if the two transactions combined result in
a sale of more units than the aggregate of those owned by the
seller plus those to be received by him pursuant to his right of
acquisition.

R590-68-22.  Arbitrage Transactions under Section 31A-5-
303(3).

It shall be unlawful for any director or officer of an insurer
to effect any foreign or domestic arbitrage transaction in any
equity security of an insurer, unless he shall include the
transaction in the statements required by Section 31A-5-303(1)
and shall account to an insurer for the profits arising from the
transaction, as provided in Section 31A-5-303(2).  The
provisions of Section 31A-5-303(3) shall not apply to arbitrage
transactions.  The provisions of the Act shall not apply to any
bona fide foreign or domestic arbitrage transaction to the extent
it is effected by any person other than the director or officer of
the insurer.

KEY:  insurance law
1994 31A-2-201
Notice of Continuation April 5, 2012 31A-5-303
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R590.  Insurance, Administration.
R590-85.  Individual Accident and Health Insurance and
Individual and Group Medicare Supplement Rates.
R590-85-1.  Purpose and Authority.

The purpose of this rule is to implement Subsections 31A-
22-605(4)(e) and 31A-22-620(3)(e) by establishing minimum
loss ratios and implementing procedures for the filing of all
individual accident and health insurance and all Medicare
supplement premium rates, including the initial filing of rates,
and any subsequent rate changes.  This rule is promulgated
pursuant to the authority vested in the commissioner by
Subsections 31A-2-201(3)(a) and 31A-2-201.1.

R590-85-2.  Applicability and Scope.
(1)  This rule shall apply to:
(a)  all individual accident and health insurance policies

except as excluded under Subsection 2; and
(b)  certificates issued under group Medicare supplement

policies.
(2)  This rule does not apply to:
(a)  policies subject to Chapter 30 that comply with Rule

R590-167; and
(b)  long-term care policies subject to Rule R590-148-22.
(3)  The requirements contained in this rule shall be in

addition to any other applicable rules previously adopted.

R590-85-3.  Definitions.
(1)  "Average Annual Premium Per Policy" means the

average computed by the insurer based on an anticipated
distribution of business by all applicable criteria having a price
difference, such as age, sex, amount, dependent status, rider
frequency, etc., except assuming an annual mode for all policies,
for example, the fractional premium loading may not affect the
average annual premium or anticipated loss ratio calculation.

(2)  "Conditionally Renewable" (CR) means renewal can be
declined by class, geographic area or for stated reasons other
than deterioration of health.

(3)  "Guaranteed Renewable" (GR) means renewal cannot
be declined by the insurance company for any reason, but the
insurance company can revise rates on a class basis.

(4)  "Non-Cancelable" (NC) means renewal cannot be
declined nor can the rates be revised by the insurance company.

(5)  "Optionally Renewable" (OR) means renewal is at the
option of the insurance company.

R590-85-4.  General Requirements.
(1)  When Rate Filing is Required.
(a)  Every filing for a policy, certificate or endorsement

affecting benefits shall be accompanied by a rate filing that
complies with this rule.

(b)  A rate filing is not required for an endorsement that has
no rating effect.

(c)  Any subsequent addition to or change in rates
applicable to the policy or endorsement shall also be filed prior
to use.

(2)  General Contents of All Rate Filings.  Each rate
submission shall include:

(a)  rate sheets for current and proposed rates, if applicable,
that are clearly identified;

(b)  actuarial memorandum describing the basis on which
rates were determined, which includes:

(i)  description of the policy, benefits, renewability, general
marketing methods, and issue age limits;

(ii)  description of how rates were determined, including a
general description and source of each assumption used;

(iii)  estimated average annual premium per policy for
Utah;

(iv)  anticipated loss ratio of the present value of the
expected benefits to the present value of the expected premiums

over the entire period for which rates are computed to provide
coverage.  Interest shall be used in the calculation;

(v)  minimum anticipated loss ratio presumed reasonable
in R590-85-5(1); and

(vi)  signed certification by a qualified actuary which states
that to the best of the actuary's knowledge and judgment the rate
filing is in compliance with the applicable laws and rules of the
state of Utah and the benefits are reasonable in relation to the
premiums charged; and

(c)  a statement that the rates have been filed with and
approved by the home state.  If approval is not required by the
home state, then alternative information which includes a list of
the states to which the rates were submitted, the date submitted,
and any responses, must be included.

(3)  Previously Filed Form.  Filing a rate change for a
previously filed rate shall include the following:

(a)  a statement of the scope and reason for the change;
(b)  a description of how revised rates were determined,

including the general description and source of each assumption
used;

(c)  an estimated average annual premium per policy in
Utah, before and after the proposed rate increase;

(d)  a comparison of Utah and average nationwide
premiums, for representative rating cells based on the Utah
distribution of business;

(e)  a comparison of revised premiums with current scale;
(f)  a statement as to whether the filing applies to new

business, in-force business, or both, and the reasons;
(g)  a detailed history of national experience, which

includes the data in Subsection 4(4)  that shows on a yearly and
durational basis:

(i)  premiums received;
(ii)  earned premiums;
(iii)  benefits paid;
(iv)  incurred benefits;
(v)  increase in active life reserves;
(vi)  increase in claim reserves;
(vii)  incurred loss ratio;
(viii)  cumulative loss ratio; and
(ix)  any other available data the insurer may wish to

provide;
(h)  detailed history of Utah experience, which includes the

data in Subsection 4(4)  that shows on a yearly basis:
(i)  earned premiums;
(ii)  incurred benefits;
(iii)  incurred loss ratio; and
(iv)  cumulative loss ratio;
(i)  anticipated nationwide future loss ratio, which includes:
(i)  projected premiums;
(ii)  projected claims; and
(iii)  projected loss ratio; and
(iv)  assumptions and calculations.  Interest shall be used

in the calculation;
(j)  anticipated Utah future loss ratio, which includes:
(i)  projected premiums;
(ii)  projected claims; and
(iii)  projected loss ratio; and
(iv)  description of assumptions and calculations.  Interest

shall be used in the calculation;
(k)  cumulative past and projected future loss ratio and

description of the calculation;
(l)  the number of policyholders residing in the state of

Utah; and
(m)  the date and magnitude of all previous rate changes.
(4)  Experience Records
(a)  An insurer shall maintain records of premiums

collected, earned premiums, benefits paid, incurred benefits and
reserves for each calendar year, for each policy form, and
applicable endorsements.  The records shall be maintained as
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required for the Accident and Health Policy Experience Exhibit.
(i)  Separate data may be maintained for each endorsement

to the extent appropriate.
(ii)  Experience under policies that provide substantially

similar coverage may be combined.  The data shall be for all
years of issue combined, for each calendar year of experience
since the year the form was first issued.

(b)  A rate revision must provide the information required
in Subsection (4)(a)  on both a national and state basis.

(5)  Evaluating Experience Data.  In determining the
credibility and appropriateness of experience data, due
consideration must be given to all relevant factors, such as:

(a)  statistical credibility of premiums and benefits, for
example low exposure or low loss frequency;

(b)  experience and projected trends relative to the kind of
coverage, for example:  persistency, inflation in medical
expenses, or economic cycles affecting disability income
experience;

(c)  concentration of experience at early policy durations
where select morbidity and preliminary term reserves are
applicable and where loss ratios are expected to be substantially
lower than at later policy durations; and

(d)  the mix of business by risk classification.
(6)  Implementation of a filed rate increase must be

initiated within 12 months from the filed date.  A company
forfeits the right to implement an increase if they fail to initiate
implementation within 12 months of the filed date.

(7)  A filing may be rejected or prohibited if the company
fails to submit all required information.

R590-85-5.  Reasonableness of Benefits in Relation to
Premium.

(1)  With respect to a new form under which the average
annual premium per policy is expected to be at least $200, the
anticipated loss ratio shall be at least as great as shown below in
this subsection:

(a)  Medical Expense Coverage.  The minimum loss ratio
for:

(i)  an optionally renewable form is 60%;
(ii)  a conditionally renewable form is 55%;
(iii)  a guaranteed renewable form is 55%; and
(iv)  a non-cancelable form is 50%.
(b)  Income Replacement.  The minimum loss ratio for:
(i)  an optionally renewable form is 60%;
(ii)  a conditionally renewable form is 55%;
(iii)  a guaranteed renewable form is 50%; and
(iv)  a non-cancelable form is 45%.
(c)  For a policy form, including endorsements, under

which the expected average annual premium per policy is:
(i)  $100 or more but less than $200, subtract five

percentage points; or
(ii)  less than $100 subtract 10 percentage points.
(d)  For Medicare supplement policies, benefits shall be

deemed reasonable in relation to premiums provided the
anticipated loss ratio meets the requirements of Rule R590-146-
14.

(2)  Rate Changes.  With respect to the filing of a rate
change for a previously filed form, the standards of this
subsection shall be met.

(a)  Both (i) and (ii) as follows shall be at least as great as
the standards in Subsection 5(1) and shall include interest in the
calculation of benefits, premiums and present values:

(i)  the anticipated loss ratio over the entire period for
which the changed rates are computed to provide coverage; and

(ii)  the ratio of (A) and (B); where
(A)  is the sum of the accumulated benefits, from the

original effective date of the form to the effective date of the
change, and the present value of future benefits; and

(B)  is the sum of the accumulated premiums from the

original effective date of the form to the effective date of the
change and the present value of future premiums, the present
values to be taken over the entire period for which the changed
rates are computed to provide coverage, and the accumulated
benefits and premiums to include an explicit estimate of the
actual benefits and premiums from the last date an accounting
was made to the effective date of the change.

(b)  If an insurer wishes to charge a premium for policies
issued on or after the effective date of the change, which is
different from the premium charged for the policies issued prior
to the change date, then with respect to policies issued prior to
the effective date of the change the requirements of Subsection
R590-85-2(a) must be satisfied, and with respect to policies
issued on and after the effective date of the change, the
standards are the same as in Subsection 5(1), except that the
average annual premium shall be determined based on an actual
rather than an anticipated distribution of business.

(c)  Companies must review their experience periodically
and file rate changes, as appropriate, in a timely manner to avoid
the necessity of later filing of exceptionally large rate increases.
A rate filing requesting an increase may be prohibited if a
company has failed to file rate changes in a timely manner.

R590-85-6.  Enforcement Date.
The commissioner will begin enforcing the revised

provision of this rule 45 days from the rule's effective date.

R590-85-7.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances may not be affected.

KEY:  insurance law
January 31, 2006 31A-2-201
Notice of Continuation April 5, 2012 31A-22-605

31A-22-620



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 206

R590.  Insurance, Administration.
R590-108.  Interest Rate During Grace Period or Upon
Reinstatement of Policy.
R590-108-1.  Authority.

This rule is promulgated by the Commissioner of Insurance
under Sections 31A-2-201(3) to adopt rules to implement the
provisions of the Utah Insurance Code, and specifically Sections
31A-22-402 and 31A-22-407(1) authorizing the commissioner
to establish by rule the rate of interest an insurer may charge in
a life insurance or annuity contract upon premiums due or
overdue during a grace period or upon subsequent reinstatement
of the contract.

R590-108-2.  Purpose.
The purpose of this rule is to establish the rate of interest

an insurer may charge upon premiums due under a life insurance
or annuity contract during a grace period or upon subsequent
reinstatement of the contract.

R590-108-3.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions as particularly stated in Section 31A-1-301.

R590-108-4.  Rule.
Under Sections 31A-22-402 and 31A-22-407(1), an insurer

is authorized to impose and collect an interest charge upon
payment of premiums due or overdue during a grace period or
upon subsequent reinstatement of a life insurance policy or
annuity contract.  The rate of interest to be charged shall be the
rate set within the policy, but may not exceed the rate of interest
in the policy for policy loans.  In the absence of a policy loan
provision within the policy, the insurer may not impose or
collect an interest charge in excess of the maximum interest rate
of 8% as established for policy loans under Section 31A-22-420.

R590-108-5.  Penalties.
Any insurer that fails to comply with the provisions of

Sections 31A-22-402 and 31A-22-407(1), or with this rule shall
be subject to the forfeiture provisions of Section 31A-2-308.

R590-108-6.  Separability.
If any provisions of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances may not be affected.

KEY:  insurance companies
1987 31A-2-201
Notice of Continuation April 4, 2012 31A-22-402

31A-22-407
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R590.  Insurance, Administration.
R590-120.  Surety Bond Forms.
R590-120-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-2-
201(3) which authorizes rules to implement the Utah Insurance
Code, and Subsection 31A-21-101(5) which authorizes rules
exempting classes of insurance contracts from any or all
provisions of Chapter 21, Title 31A of the Utah Code.

R590-120-2.  Purpose and Scope.
The purpose of this rule is to exempt certain surety bond

forms from the form filing requirements and other requirements
of Chapter 21.

This rule shall apply to all insurers transacting surety
insurance in this state.

R590-120-3.  Rule.
(1)  Surety insurance forms, except bail bond insurance

forms, are exempt from the following provisions of Chapter 21:
Sections 31A-21-106, 31A-21-201, 31A-21-303, 31A-21-308
and 31A-21-312.

(2)  Bail bond surety forms used by surety insurers and bail
bond surety companies must be filed in accordance with 31A-
21-201.

R590-120-4.  Severability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstance may not be affected.

KEY:  insurance rule
June 4, 1999 31A-2-201
Notice of Continuation April 11, 2012 31A-21-101
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R590.  Insurance, Administration.
R590-146.  Medicare Supplement Insurance Standards.
R590-146-1.  Authority.

This rule is issued pursuant to the authority vested in the
commissioner under Section 31A-22-620 requiring the
commissioner to adopt rules to establish minimum standards for
individual and group Medicare supplement insurance.

R590-146-2.  Purpose.
The purpose of this rule is to provide for the reasonable

standardization of coverage and simplification of terms and
benefits of Medicare supplement policies; to facilitate public
understanding and comparison of such policies; to eliminate
provisions contained in such policies which may be misleading
or confusing in connection with the purchase of such policies or
with the settlement of claims; to provide for full disclosures in
the sale of accident and sickness insurance coverages to persons
eligible for Medicare; and to establish rating and reporting
requirements.

R590-146-3.  Applicability and Scope.
A.  Except as otherwise specifically provided in Sections

7, 13, 14, 17 and 22, this rule shall apply to:
(1)  all Medicare supplement policies delivered or issued

for delivery in this state on or after the effective date of this rule;
and

(2)  all certificates issued under group Medicare
supplement policies which certificates have been delivered or
issued for delivery in this state.

B.  This rule shall not apply to a policy or contract of one
or more employers or labor organizations, or of the trustees of
a fund established by one or more employers or labor
organizations, or combination thereof, for employees or former
employees, or a combination thereof, or for members or former
members, or a combination, of the labor organizations.

R590-146-4.  Definitions.
For purposes of this rule:
A.  "Applicant" means:
(1)  in the case of an individual Medicare supplement

policy, the person who seeks to contract for insurance benefits,
and

(2)  in the case of a group Medicare supplement policy, the
proposed certificateholder.

B.  "Bankruptcy" means when a Medicare Advantage
organization that is not an issuer has filed, or has had filed
against it, a petition for declaration of bankruptcy and has
ceased doing business in the state.

C.  "Certificate" means any certificate delivered or issued
for delivery in this state under a group Medicare supplement
policy.

D.  "Certificate form" means the form on which the
certificate is delivered or issued for delivery by the issuer.

E.  "Continuous period of creditable coverage" means the
period during which an individual was covered by creditable
coverage, if during the period of the coverage the individual had
no breaks in coverage greater than 63 days.

F.  "Creditable coverage" has the same meaning as
provided in Section 31A-1-301.

G.  "Employee welfare benefit plan" means a plan, fund or
program of employee benefits as defined in 29 U.S.C. Section
1002, Employee Retirement Income Security Act.

H.  "Insolvency" means when an issuer, licensed to transact
the business of insurance in this state, has had a final order of
liquidation entered against it with a finding of insolvency by a
court of competent jurisdiction in the issuer's state of domicile.

I.  "Issuer" includes insurance companies, fraternal benefit
societies, health care service plans, health maintenance
organizations, and any other entity delivering or issuing for

delivery in this state Medicare supplement policies or
certificates.

J.  "Medicare" means the "Health Insurance for the Aged
Act," Title XVIII of the Social Security Amendments of 1965,
as then constituted or later amended.

K.  "Medicare Advantage plan" means a plan of coverage
for health benefits under Medicare Part C as defined in 42
U.S.C. 1395w-28(b)(1), and includes:

(1)  coordinated care plans which provide health care
services, including but not limited to health maintenance
organization plans, with or without a point-of-service option,
plans offered by provider-sponsored organizations, and
preferred provider organization plans;

(2)  medical savings account plans coupled with a
contribution into a Medicare Advantage plan medical savings
account; and

(3)  Medicare Advantage private fee-for-service plans.
L.(1)  "Medicare supplement policy" means a group or

individual policy of accident and health insurance or a
subscriber contract of hospital and medical service associations
or health maintenance organizations, other than a policy issued
pursuant to a contract under Section 1876 of the federal Social
Security Act, 42 U.S.C. Section 1395 et seq., or an issued policy
under a demonstration project specified in 42 U.S.C. Section
1395ss(g)(1), which is advertised, marketed or designed
primarily as a supplement to reimbursements under Medicare
for the hospital, medical or surgical expenses of persons eligible
for Medicare.

(2)  "Medicare supplement policy" does not include
Medicare Advantage plans established under Medicare Part C,
Outpatient Prescription Drug plans established under Medicare
Part D, or any Health Care Prepayment Plan, HCPP, that
provides benefits pursuant to an agreement under Section
1833(a)(1)(A) of the Social Security Act.

M.  "Pre-Standardized Medicare supplement benefit plan,"
"Pre-Standardized benefit plan" or "Pre-Standardized plan"
means a group or individual policy of Medicare supplement
insurance issued prior to December 12, 1994.

N.  "1990 Standardized Medicare supplement benefit
plan," "1990 Standardized benefit plan" or "1990 plan" means
a group or individual policy of Medicare supplement insurance
issued on or after July 30, 1992 and with an effective date of
coverage prior to June 1, 2010 and includes Medicare
supplement insurance policies and certificates renewed on or
after that date which are not replaced by the issuer at the request
of the insured.

O.  "2010 Standardized Medicare supplement benefit
plan," "2010 Standardized benefit plan" or "2010 plan" means
a group or individual policy of Medicare supplement insurance
issued with an effective date of coverage on or after June 1,
2010.

P.  "Policy form" means the form on which the policy is
delivered or issued for delivery by the issuer.

Q.  "Secretary" means the Secretary of the United States
Department of Health and Human Services.

R590-146-5.  Policy Definitions and Terms.
No policy or certificate may be advertised, solicited or

issued for delivery in this state as a Medicare supplement policy
or certificate unless the policy or certificate contains definitions
or terms, which conform to the requirements of this section.

A.  "Accident," "accidental injury," or "accidental means"
shall be defined to employ result language and shall not include
words, that establish an accidental means test or use words such
as external, violent, visible wounds, or similar words of
description or characterization.

(1)  The definition shall not be more restrictive than the
following: "Injury or injuries for which benefits are provided
means accidental bodily injury sustained by the insured person
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which is the direct result of an accident, independent of disease
or bodily infirmity or any other cause, and occurs while
insurance coverage is in force."

(2)  The definition may provide that injuries shall not
include injuries for which benefits are provided or available
under any workers' compensation, employer's liability or similar
law, or motor vehicle no-fault plan, unless prohibited by law.

B.  "Benefit period" or "Medicare benefit period" shall not
be defined more restrictively than as defined in the Medicare
program.

C.  "Convalescent nursing home," "extended care facility,"
or "skilled nursing facility" shall not be defined more
restrictively than as defined in the Medicare program.

D.  "Health care expenses" means, for purposes of Section
14, expenses of health maintenance organizations associated
with the delivery of health care services, which expenses are
analogous to incurred losses of insurers.

E.  "Hospital" may be defined in relation to its status,
facilities and available services or to reflect its accreditation by
the Joint Commission on Accreditation of Hospitals, but not
more restrictively than as defined in the Medicare program.

F.  "Medicare" shall be defined in the policy and certificate.
Medicare may be substantially defined as "The Health Insurance
for the Aged Act, Title XVIII of the Social Security
Amendments of 1965 as Then Constituted or Later Amended,"
or "Title I, Part I of Public Law 89-97, as Enacted by the Eighty-
Ninth Congress of the United States of America and popularly
known as the Health Insurance for the Aged Act, as then
constituted and any later amendments or substitutes thereof," or
words of similar import.

G.  "Medicare eligible expenses" shall mean expenses of
the kinds covered by Medicare Parts A and B, to the extent
recognized as reasonable and medically necessary by Medicare.

H.  "Physician" shall not be defined more restrictively than
as defined in the Medicare program.

I.  "Sickness" shall not be defined to be more restrictive
than the following:

"Sickness means illness or disease of an insured person
which first manifests itself after the effective date of insurance
and while the insurance is in force."

The definition may be further modified to exclude
sicknesses or diseases for which benefits are provided under any
workers' compensation, occupational disease, employer's
liability or similar law.

R590-146-6.  Policy Provisions.
A.  Except for permitted preexisting condition clauses as

described in Subsections 7.A.(1), 8.A.(1), and 8a.A.(1) of this
rule, no policy or certificate may be advertised, solicited or
issued for delivery in this state as a Medicare supplement policy
if the policy or certificate contains limitations or exclusions on
coverage that are more restrictive than those of Medicare.

B.  No Medicare supplement policy or certificate may use
waivers to exclude, limit or reduce coverage or benefits for
specifically named or described preexisting diseases or physical
conditions.

C.  No Medicare supplement policy or certificate in force
in the state shall contain benefits that duplicate benefits
provided by Medicare.

D.  (1) Subject to Subsections 7.A.(4), (5) and (7) and
8.A.(4) and (5) of this rule, a Medicare supplement policy with
benefits for outpatient prescription drugs in existence prior to
January 1, 2006 shall be renewed for current policyholders who
do not enroll in Part D at the option of the policyholder.

(2)  A Medicare supplement policy with benefits for
outpatient prescription drugs shall not be issued after December
31, 2005.

(3) After December 31, 2005, a Medicare supplement
policy with benefits for outpatient prescription drugs may not be

renewed after the policyholder enrolls in Medicare Part D
unless:

(a)  The policy is modified to eliminate outpatient
prescription coverage for expenses of outpatient prescription
drugs incurred after the effective date of the individual's
coverage under a Part D plan, and;

(b)  Premiums are adjusted to reflect the elimination of
outpatient prescription coverage at the time of Medicare Part D
enrollment, accounting for any claims paid, if applicable.

R590-146-7.  Minimum Benefit Standards for Pre-
Standardized Medicare Supplement Benefit Plan Policies or
Certificates Issued for Delivery Prior to July 30, 1992.

No policy or certificate may be advertised, solicited or
issued for delivery in this state as a Medicare supplement policy
or certificate unless it meets or exceeds the following minimum
standards. These are minimum standards and do not preclude
the inclusion of other provisions or benefits which are not
inconsistent with these standards.

A.  General Standards. The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six
months from the effective date of coverage because it involved
a preexisting condition. The policy or certificate shall not define
a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended
by or received from a physician within six months before the
effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover cost sharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible, copayment,
or coinsurance amounts. Premiums may be modified to
correspond with such changes.

(4)  A "noncancellable," "guaranteed renewable," or
"noncancellable and guaranteed renewable" Medicare
supplement policy shall not:

(a)  provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termination
of coverage of the insured, other than the nonpayment of
premium; or

(b)  be canceled or nonrenewed by the issuer solely on the
grounds of deterioration of health.

(5)(a)  Except as authorized by the commissioner of this
state, an issuer shall neither cancel nor nonrenew a Medicare
supplement policy or certificate for any reason other than
nonpayment of premium or material misrepresentation.

(b)  If a group Medicare supplement insurance policy is
terminated by the group policyholder and not replaced as
provided in this Subsection (5)(d), the issuer shall offer
certificateholders an individual Medicare supplement policy.
The issuer shall offer the certificateholder at least the following
choices:

(i)  an individual Medicare supplement policy currently
offered by the issuer having comparable benefits to those
contained in the terminated group Medicare supplement policy;
and

(ii)  an individual Medicare supplement policy which
provides only such benefits as are required to meet the minimum
standards as defined in Subsection 8a.B. of this rule.

(c)  If membership in a group is terminated, the issuer
shall:

(i)  offer the certificateholder the conversion opportunities
described in Subsection (b); or
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(ii)  at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group
policy.

(d)  If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination. Coverage under the new group policy
shall not result in any exclusion for preexisting conditions that
would have been covered under the group policy being replaced.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the policy
was in force may be predicated upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or to payment of the maximum benefits.
Receipt of Medicare Part D benefits will not be considered in
determining a continuous loss.

(7)  If a Medicare supplement policy eliminates an
outpatient prescription drug benefit as a result of requirements
imposed by the Medicare Prescription Drug, Improvement, and
Modernization Act of 2003, the modified policy shall be deemed
to satisfy the guaranteed renewal requirements of this
subsection.

B.  Minimum Benefit Standards.  Every issuer shall include
the following benefits:

(1)  coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the
61st day through the 90th day in any Medicare benefit period;

(2)  coverage for either all or none of the Medicare Part A
inpatient hospital deductible amount;

(3)  coverage of Part A Medicare eligible expenses incurred
as daily hospital charges during use of Medicare's lifetime
hospital inpatient reserve days;

(4)  upon exhaustion of all Medicare hospital inpatient
coverage including the lifetime reserve days, coverage of 90%
of all Medicare Part A eligible expenses for hospitalization not
covered by Medicare subject to a lifetime maximum benefit of
an additional 365 days;

(5)  coverage under Medicare Part A for the reasonable cost
of the first three pints of blood, or equivalent quantities of
packed red blood cells, as defined under federal regulations,
unless replaced in accordance with federal regulations or already
paid for under Part B;

(6)  coverage for the coinsurance amount, or in the case of
hospital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement,
subject to a maximum calendar year out-of-pocket amount equal
to the Medicare Part B deductible, $100; and

(7)  effective January 1, 1990, coverage under Medicare
Part B for the reasonable cost of the first three pints of blood, or
equivalent quantities of packed red blood cells, as defined under
federal regulations, unless replaced in accordance with federal
regulations or already paid for under Part A, subject to the
Medicare deductible amount.

R590-146-8.  Benefit Standards for 1990 Standardized
Medicare Supplement Benefit Plan Policies or Certificates
Issued for Delivery on or After July 30, 1992 and with an
Effective Date for Coverage Prior to June 1, 2010.

The following standards are applicable to all Medicare
supplement policies or certificates delivered or issued for
delivery in this state on or after July 30, 1992 and with an
effective date for coverage prior to June 1, 2010.  No policy or
certificate may be advertised, solicited, delivered or issued for
delivery in this state as a Medicare supplement policy or
certificate unless it complies with these benefit standards.

A.  General Standards.  The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than six
months from the effective date of coverage because it involved
a preexisting condition.  The policy or certificate may not define
a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended
by or received from a physician within six months before the
effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover cost sharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible, co-payment,
or coinsurance amounts.  Premiums may be modified to
correspond with such changes.

(4)  No Medicare supplement policy or certificate shall
provide for termination of coverage of a spouse solely because
of the occurrence of an event specified for termination of
coverage of the insured, other than the nonpayment of premium.

(5)  Each Medicare supplement policy shall be guaranteed
renewable.

(a)  The issuer shall not cancel or nonrenew the policy
solely on the ground of health status of the individual.

(b)  The issuer shall not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(c)  If the Medicare supplement policy is terminated by the
group policyholder and is not replaced as provided under
Subsection (5)(e), the issuer shall offer certificateholders an
individual Medicare supplement policy which, at the option of
the certificateholder:

(i)  provides for continuation of the benefits contained in
the group policy; or

(ii)  provides for benefits that otherwise meet the
requirements of this subsection.

(d)  If an individual is a certificateholder in a group
Medicare supplement policy and the individual terminates
membership in the group, the issuer shall:

(i)  offer the certificateholder the conversion opportunity
described in Subsection (5)(c); or

(ii)  at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group
policy.

(e)  If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination.  Coverage under the new policy shall
not result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.

(f)  If a Medicare supplement policy eliminates an
outpatient prescription drug benefit as a result of requirements
imposed by the Medicare Prescription Drug, Improvement and
Modernization Act of 2003, the modified policy shall be
deemed to satisfy the guaranteed renewal requirements of this
subsection.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the policy
was in force may be conditioned upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or payment of the maximum benefits.
Receipt of Medicare Part D benefits will not be considered in
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determining a continuous loss.
(7)(a)  A Medicare supplement policy or certificate shall

provide that benefits and premiums under the policy or
certificate shall be suspended at the request of the policyholder
or certificateholder for the period, not to exceed 24 months, in
which the policyholder or certificateholder has applied for and
is determined to be entitled to medical assistance under Title
XIX of the Social Security Act, but only if the policyholder or
certificateholder notifies the issuer of the policy or certificate
within 90 days after the date the individual becomes entitled to
assistance.

(b)  If suspension occurs and if the policyholder or
certificateholder loses entitlement to medical assistance, the
policy or certificate shall be automatically reinstituted, effective
as of the date of termination of entitlement, if the policyholder
or certificateholder provides notice of loss of entitlement within
90 days after the date of loss and pays the premium attributable
to the period.

(c)  Each Medicare supplement policy shall provide that
benefits and premiums under the policy shall be suspended, for
the period provided by federal regulation, at the request of the
policyholder if the policyholder is entitled to benefits under
Section 226 (b) of the Social Security Act and is covered under
a group health plan, as defined in Section 1862 (b)(1)(A)(v) of
the Social Security Act.  If suspension occurs and if the
policyholder or certificateholder loses coverage under the group
health plan, the policy shall be automatically reinstituted,
effective as of the date of loss of coverage, if the policyholder
provides notice of loss of coverage within 90 days after the date
of the loss.

(d)  Reinstitution of coverages as described in Subsections
(b) and (c):

(i)  shall not provide for any waiting period with respect to
treatment of preexisting conditions;

(ii)  shall provide for resumption of coverage that is
substantially equivalent to coverage in effect before the date of
suspension. If the suspended Medicare supplement policy
provided coverage for outpatient prescription drugs,
reinstitution of the policy for Medicare Part D enrollees shall be
without coverage for outpatient prescription drugs and shall
otherwise provide substantially equivalent coverage to the
coverage in effect before the date of suspension; and

(iii)  shall provide for classification of premiums on terms
at least as favorable to the policyholder or certificateholder as
the premium classification terms that would have applied to the
policyholder or certificateholder had the coverage not been
suspended.

(8)  If an issuer makes a written offer to the Medicare
supplement policyholders or certificateholders of one or more of
its plans, to exchange during a specified period from his or her
1990 plan, as described in Section 9 of this rule, to a 2010  plan
, as described in Section 9a of this rule, the offer and subsequent
exchange shall comply with the following requirements:

(a)  An issuer need not provide justification to the
commissioner if the insured replaces a 1990 Plan policy or
certificate with an issue age rated 2010 Plan policy or certificate
at the insured's original issue age and duration. If an insured's
policy or certificate to be replaced is priced on an issue age rate
schedule at the time of such offer, the rate charged to the insured
for the new exchanged policy shall recognize the policy reserve
buildup, due to the pre-funding inherent in the use of an issue
age rate basis, for the benefit of the insured.  The method
proposed to be used by an issuer shall be filed with the
commissioner.

(b)  The rating class of the new policy or certificate shall be
the class closest to the insured's class of the replaced coverage.

(c)  An issuer may not apply new pre-existing condition
limitations or a new incontestability period to the new policy for
those benefits contained in the exchanged 1990 plan policy for

certificate of the insured, but may apply pre-existing condition
limitations of no more than six months to any added benefits
contained in the new 2010 plan policy or certificate not
contained in the exchanged policy.

(d)  The new policy or certificate shall be offered to all
policyholders or certificateholders within a given plan, except
where the offer or issue would be in violation of state or federal
law.

B.  Standards for Basic, Core, Benefits Common to All
Benefit Plans A through J.

Every issuer shall make available a policy or certificate
including only the following basic core package of benefits to
each prospective insured.  An issuer may make available to
prospective insureds any of the other Medicare Supplement
Insurance Benefit Plans in addition to the basic core package,
but not in lieu of it.

(1)  Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the
61st day through the 90th day in any Medicare benefit period.

(2)  Coverage of Part A Medicare eligible expenses
incurred for hospitalization to the extent not covered by
Medicare for each Medicare lifetime inpatient reserve day used.

(3)  Upon exhaustion of the Medicare hospital inpatient
coverage including the lifetime reserve days, coverage of 100%
of the Medicare Part A eligible expenses for hospitalization paid
at the applicable prospective payment system, PPS, rate or other
appropriate Medicare standard of payment, subject to a lifetime
maximum benefit of an additional 365 days. The provider shall
accept the issuer's payment as payment in full and may not bill
the insured for any balance.

(4)  Coverage under Medicare Parts A and B for the
reasonable cost of the first three pints of blood, or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal
regulations.

(5)  Coverage for the coinsurance amount, or in the case of
hospital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement,
subject to the Medicare Part B deductible.

C.  Standards for Additional Benefits.  The following
additional benefits shall be included in Medicare Supplement
Benefit Plans B through J only as provided by Section 9 of this
rule.

(1)  Medicare Part A Deductible: Coverage for all the
Medicare Part A inpatient hospital deductible amount per
benefit period.

(2)  Skilled Nursing Facility Care: Coverage for the actual
billed charges up to the coinsurance amount from the 21st day
through the 100th day in a Medicare benefit period for post
hospital skilled nursing facility care eligible under Medicare
Part A.

(3)  Medicare Part B Deductible: Coverage for all the
Medicare Part B deductible amount per calendar year regardless
of hospital confinement.

(4)  80% of the Medicare Part B Excess Charges: Coverage
for 80% of the difference between the actual Medicare Part B
charge as billed, not to exceed any charge limitation established
by the Medicare program or state law, and the Medicare-
approved Part B charge.

(5)  100% of the Medicare Part B Excess Charges:
Coverage for all of the difference between the actual Medicare
Part B charge as billed, not to exceed any charge limitation
established by the Medicare program or state law, and the
Medicare-approved Part B charge.

(6)  Basic Outpatient Prescription Drug Benefit: Coverage
for 50% of outpatient prescription drug charges, after a $250
calendar year deductible, to a maximum of $1,250 in benefits
received by the insured per calendar year, to the extent not
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covered by Medicare. The outpatient prescription drug benefit
may be included for sale or issuance in a Medicare supplement
policy until January 1, 2006.

(7)  Extended Outpatient Prescription Drug Benefit:
Coverage for 50% of outpatient prescription drug charges, after
a $250 calendar year deductible to a maximum of $3,000 in
benefits received by the insured per calendar year, to the extent
not covered by Medicare. The outpatient prescription drug
benefit may be included for sale or issuance in a Medicare
supplement policy until January 1, 2006.

(8)  Medically Necessary Emergency Care in a Foreign
Country: Coverage to the extent not covered by Medicare for
80% of the billed charges for Medicare-eligible expenses for
medically necessary emergency hospital, physician and medical
care received in a foreign country, which care would have been
covered by Medicare if provided in the United States and which
care began during the first 60 consecutive days of each trip
outside the United States, subject to a calendar year deductible
of $250, and a lifetime maximum benefit of $50,000.  For
purposes of this benefit, "emergency care" shall mean care
needed immediately because of an injury or an illness of sudden
and unexpected onset.

(9)  Preventive Medical Care Benefit.
(a)  Coverage for the following preventive health services

not covered by Medicare:
(i)  an annual clinical preventive medical history and

physical examination that may include tests and services from
Subsection (b) and patient education to address preventive
health care measures; and

(ii)  preventive screening tests or preventive services, the
selection and frequency of which is determined to be medically
appropriate by the attending physician.

(b)  Reimbursement shall be for the actual charges up to
100% of the Medicare-approved amount for each service, as if
Medicare were to cover the service as identified in American
Medical Association Current Procedural Terminology, AMA
CPT, codes, to a maximum of $120 annually under this benefit.
This benefit shall not include payment for any procedure
covered by Medicare.

(10)  At-Home Recovery Benefit: Coverage for services to
provide short term, at-home assistance with activities of daily
living for those recovering from an illness, injury or surgery.

(a)  For purposes of this benefit, the following definitions
shall apply:

(i)  "Activities of daily living" include, but are not limited
to bathing, dressing, personal hygiene, transferring, eating,
ambulating, assistance with drugs that are normally self-
administered, and changing bandages or other dressings.

(ii)  "Care provider" means a duly qualified or licensed
home health aide or homemaker, personal care aide or nurse
provided through a licensed home health care agency or referred
by a licensed referral agency or licensed nurses registry.

(iii)  "Home" shall mean any place used by the insured as
a place of residence, provided that the place would qualify as a
residence for home health care services covered by Medicare.
A hospital or skilled nursing facility shall not be considered the
insured's place of residence.

(iv)  "At-home recovery visit" means the period of a visit
required to provide at-home recovery care, without limit on the
duration of the visit, except each consecutive four hours in a 24-
hour period of services provided by a care provider is one visit.

(b)  Coverage Requirements and Limitations
(i)  At-home recovery services provided shall be primarily

services, which assist in activities of daily living.
(ii)  The insured's attending physician shall certify that the

specific type and frequency of at-home recovery services are
necessary because of a condition for which a home care plan of
treatment was approved by Medicare.

(iii)  Coverage is limited to:

(I)  no more than the number and type of at-home recovery
visits certified as necessary by the insured's attending physician.
The total number of at-home recovery visits shall not exceed the
number of Medicare approved home health care visits under a
Medicare approved home care plan of treatment;

(II)  the actual charges for each visit up to a maximum
reimbursement of $40 per visit;

(III)  $1,600 per calendar year;
(IV)  seven visits in any one week;
(V)  care furnished on a visiting basis in the insured's

home;
(VI)  services provided by a care provider as defined in this

section;
(VII)  at-home recovery visits while the insured is covered

under the policy or certificate and not otherwise excluded; and
(VIII)  at-home recovery visits received during the period

the insured is receiving Medicare approved home care services
or no more than eight weeks after the service date of the last
Medicare approved home health care visit.

(c)  Coverage is excluded for:
(i)  home care visits paid for by Medicare or other

government programs; and
(ii)  care provided by family members, unpaid volunteers

or providers who are not care providers.
D.  Standards for Plans K and L.
(1)  Standardized Medicare supplement benefit plan K

shall consist of the following:
(a)  coverage of 100 % of the part A hospital coinsurance

amount for each day used from the 61st through the 90th day in 

any Medicare benefit period;
(b)  coverage of 100% of the Part A hospital coinsurance

amount for each Medicare lifetime inpatient reserve day used
from the 91st through the 150th day in any Medicare benefit
period;

(c)  upon exhaustion of the Medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of 100%
of the Medicare Part A eligible expenses for hospitalization paid
at the applicable prospective payment system, PPS, rate, or
other appropriate Medicare standard of payment, subject to a
lifetime maximum benefit of an additional 365 days. The
provider shall accept the issuer's payment as payment in full and
may not bill the insured for any balance;

(d)  Medicare Part A Deductible: Coverage for 50% of the
Medicare Part A inpatient hospital deductible amount per
benefit period until the out-of-pocket limitation is met as
described in Subsection (j);

(e)  skilled Nursing Facility Care: Coverage for 50% of the
coinsurance amount for each day used from the 21  day throughst

the 100th day in a Medicare benefit period for post-hospital
skilled nursing facility care eligible under Medicare Part A until
the out-of-pocket limitation is met as described in Subsection
(j);

(f)  hospice Care: Coverage for 50% of the cost sharing for
all Part A Medicare eligible expenses and respite care until the
out-of-pocket limitation is met as described in Subsection (j);

(g)  coverage for 50%, under Medicare Part A or B, of the
reasonable cost of the first three pints of blood, or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal
regulations until the out-of-pocket limitation is met as described
in Subsection (j);

(h)  except for coverage provided in Subsection (i) below,
coverage for 50% of the cost sharing otherwise applicable under
Medicare Part B after the policyholder pays the Part B
deductible until the out-of-pocket limitation is met as described
in Subsection (j) below;

(i)  coverage of 100% of the cost sharing for Medicare Part
B preventive services after the policyholder pays the Part B
deductible; and
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(j)  coverage of 100% of all cost sharing under Medicare
Part A and B for the balance of the calendar year after the
individual has reached the out-of-pocket limitation on annual
expenditures under Medicare Part A and B of $4000 in 2006,
indexed each year by the appropriate inflation adjustment
specified by the Secretary of the U.S. Department of Health and
Human Services.

(2)  Standardized Medicare supplement benefit plan "L"
shall consist of the following:

(a)  The benefits described in Subsections D.(1)(a), (b), (c)
and (i);

(b)  The benefits described in Subsections D.(1) (d), (e),
(f), (g) and (h), but substituting 75% for 50%; and

(c)  The benefit described in Subsection D.(1)(j), but
substituting $2000 for $4000.

R590-146-8a.  Benefit Standards for 2010 Standardized
Medicare Supplement Benefit Plan Policies or Certificates
Issued for Delivery with an Effective Date for Coverage on
or After June 1, 2010.

The following standards are applicable to all Medicare
supplement policies or certificates delivered or issued for
delivery in this state with an effective date of coverage on or
after June 1, 2010.  No policy or certificate may be advertised,
solicited, delivered, or issued for delivery in this state as a
Medicare supplement policy or certificate unless it complies
with these benefit standards.  No issuer may offer any 1990 plan
for sale on or after June 1, 2010.  Benefit standards applicable
to Medicare supplement policies and certificates issued with an
effective date for coverage prior to June 1, 2010 remain subject
to the requirements of Section 9 of this rule.

A. General Standards.  The following standards apply to
Medicare supplement policies and certificates and are in
addition to all other requirements of this rule.

(1)  A Medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than 6 months
from the effective date of coverage because it involved a
preexisting condition.  The policy or certificate may not define
a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended
by or received from a physician within 6 months before the
effective date of coverage.

(2)  A Medicare supplement policy or certificate shall not
indemnify against losses resulting from a sickness on a different
basis than losses resulting from accidents.

(3)  A Medicare supplement policy or certificate shall
provide that benefits designed to cover cost sharing amounts
under Medicare will be changed automatically to coincide with
any changes in the applicable Medicare deductible, copayment,
or coinsurance amounts.  Premiums may be modified to
correspond with such changes.

(4)  No Medicare supplement policy or certificate shall
provide for termination of coverage of a spouse solely because
of the occurrence of an event specified for termination of
coverage of the insured, other than the nonpayment of premium.

(5)  Each Medicare supplement policy shall be guaranteed
renewable.

(a)  The issuer shall not cancel or nonrenew the policy
solely on the ground of health status of the individual.

(b)  The issuer shall not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(c)  If the Medicare supplement policy is terminated by the
group policyholder and is not replaced as provided under
Subsection A.(5)(e), the issuer shall offer certificateholders an
individual Medicare supplement policy which (at the option of
the certificateholder):

(i)  provides for continuation of the benefits contained in
the group policy; or

(ii)  provides for benefits that otherwise meet the
requirements of this subsection.

(d)  If an individual is a certificateholder in a group
Medicare supplement policy and the individual terminates
membership in the group, the issuer shall:

(i)  offer the certificateholder the conversion opportunity
described in Subsection (A)(5)(c); or

(ii)  at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group
policy.

(e)  If a group Medicare supplement policy is replaced by
another group Medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy shall
offer coverage to all persons covered under the old group policy
on its date of termination.  Coverage under the new policy shall
not result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.

(6)  Termination of a Medicare supplement policy or
certificate shall be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the policy
was in force may be conditioned upon the continuous total
disability of the insured, limited to the duration of the policy
benefit period, if any, or payment of the maximum benefits.
Receipt of Medicare Part D benefits will not be considered in
determining a continuous loss.

(7)(a)  A Medicare supplement policy or certificate shall
provide that benefits and premiums under the policy or
certificate shall be suspended at the request of the policyholder
or certificateholder for the period, not to exceed 24-months, in
which the policyholder or certificateholder has applied for and
is determined to be entitled to medical assistance under Title
XIX of the Social Security Act, but only if the policyholder or
certificateholder notifies the issuer of the policy or certificate
within 90-days after the date the individual becomes entitled to
assistance.

(b)  If suspension occurs and if the policyholder or
certificateholder loses entitlement to medical assistance, the
policy or certificate shall be automatically reinstituted, effective
as of the date of termination of entitlement, as of the termination
of entitlement if the policyholder or certificateholder provides
notice of loss of entitlement within 90-days after the date of loss
and pays the premium attributable to the period, effective as of
the date of termination of entitlement.

(c)  Each Medicare supplement policy shall provide that
benefits and premiums under the policy shall be suspended, for
any period that may be provided by federal regulation, at the
request of the policyholder if the policyholder is entitled to
benefits under Section 226(b) of the Social Security Act and is
covered under a group health plan, as defined in Section
1862(b)(1)(A)(v) of the Social Security Act.  If suspension
occurs and if the policyholder or certificateholder loses
coverage under the group health plan, the policy shall be
automatically reinstituted, effective as of the date of loss of
coverage if the policyholder provides notice of loss of coverage
within 90-days after the date of the loss.

(d)  Reinstitution of coverages as described in Subsections
(7)(b) and (c):

(i)  shall not provide for any waiting period with respect to
treatment of preexisting conditions;

(ii)  shall provide for resumption of coverage that is
substantially equivalent to coverage in effect before the date of
suspension; and

(iii)  shall provide for classification of premiums on terms
at least as favorable to the policyholder or certificateholder as
the premium classification terms that would have applied to the
policyholder or certificateholder had the coverage not been
suspended.

B.  Standards for Basic, Core, Benefits Common to
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Medicare Supplement Insurance Benefit Plans A, B, C, D, F, F
with High Deductible, G, M, N.  Every issuer of Medicare
supplement insurance benefit plans shall make available a policy
or certificate including only the following basic core package of
benefits to each prospective insured.  An issuer may make
available to prospective insureds any of the other Medicare
Supplement Insurance Benefit Plans in addition to the basic core
package, but not in lieu of it.

(1)  Coverage of Part A Medicare eligible expenses for
hospitalization to the extent not covered by Medicare from the
61  day through the 90  day in any Medicare benefit period.st th

(2)  Coverage of Part A Medicare eligible expenses
incurred for hospitalization to the extent not covered by
Medicare for each Medicare lifetime inpatient reserve day used.

(3)  Upon exhaustion of the Medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of 100%
of the Medicare Part A eligible expenses for hospitalization paid
at the applicable prospective payment system, PPS, rate, or other
appropriate Medicare standard of payment, subject to a lifetime
maximum benefit of an additional 365 days. The provider shall
accept the issuer's payment as payment in full and may not bill
the insured for any balance.

(4)  Coverage under Medicare Parts A and B for the
reasonable cost of the first 3 pints of blood, or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal
regulations.

(5)  Coverage for the coinsurance amount, or in the case of
hospital outpatient department services paid under a prospective
payment system, the copayment amount, of Medicare eligible
expenses under Part B regardless of hospital confinement,
subject to the Medicare Part B deductible.

(6)  Coverage of cost sharing for all Part A Medicare
eligible hospice care and respite care expenses.

C.  Standards for Additional Benefits.  The following
additional benefits shall be included in Medicare supplement
benefit Plans B, C, D, F, F with High Deductible, G, M, N as
provided by Section 9a.

(1)  Medicare Part A Deductible: Coverage for 100% of the
Medicare Part A inpatient hospital deductible amount per
benefit period.

(2)  Medicare Part A Deductible: Coverage for 50% of the
Medicare Part A inpatient hospital deductible amount per
benefit period.

(3)  Skilled Nursing Facility Care:  Coverage for the actual
billed charges up to the coinsurance amount from the 21  dayst

through the 100  day in a Medicare benefit period for post-th

hospital skilled nursing facility care eligible under Medicare
Part A.

(4)  Medicare Part B Deductible:  Coverage for 100% of
the Medicare Part B deductible amount per calendar year
regardless of hospital confinement.

(5)  One hundred percent, 100%, of the Medicare Part B
Excess Charges:  Coverage for all of the difference between the
actual Medicare Part B charges as billed, not to exceed any
charge limitation established by the Medicare program or state
law, and the Medicare-approved Part B charge.

(6)  Medically Necessary Emergency Care in a Foreign
Country: Coverage to the extent not covered by Medicare for
80% of the billed charges for Medicare-eligible expenses for
medically necessary emergency hospital, physician and medical
care received in a foreign country, which care would have been
covered by Medicare if provided in the United States and which
care began during the first 60 consecutive days of each trip
outside the United States, subject to a calendar year deductible
of $250, and a lifetime maximum benefit of $50,000. For
purposes of this benefit, "emergency care" shall mean care
needed immediately because of an injury or an illness of sudden
and unexpected onset.

R590-146-9.  Standard Medicare Supplement Benefit Plans
for 1990 Standardized Medicare Supplement Benefit Plan
Policies or Certificates Issued for Delivery After July 30,
1992 and with an Effective Date for Coverage Prior to June
1, 2010.

A.  An issuer shall make available to each prospective
policyholder and certificateholder a policy form or certificate
form containing only the basic core benefits, as defined in
Subsection 8.B. of this rule.

B.  No groups, packages or combinations of Medicare
supplement benefits other than those listed in this section may
be offered for sale in this state, except as may be permitted in
Subsection 9.G. and Section 10 of this rule.

C.  Benefit plans shall be uniform in structure, language,
designation and format to the standard benefit plans A through
L listed in this section and conform to the definitions in Section
4 of this rule.  Each benefit shall be structured in accordance
with the format provided in Subsections 8.B. and 8.C., or 8.D.
and list the benefits in the order shown in this subsection.  For
purposes of this section, "structure, language, and format"
means style, arrangement and overall content of a benefit.

D.  An issuer may use, in addition to the benefit plan
designations required in Subsection C, other designations to the
extent permitted by law.

E.  Make-up of benefit plans:
(1)  Standardized Medicare supplement benefit plan A shall

be limited to the basic, core, benefits common to all benefit
plans, as defined in Subsection 8.B. of this rule.

(2)  Standardized Medicare supplement benefit plan B shall
include only the following: The core benefit as defined in
Subsection 8.B. of this rule, plus the Medicare Part A deductible
as defined in Subsection 8.C.(1).

(3)  Standardized Medicare supplement benefit plan C shall
include only the following: The core benefit as defined in
Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B
deductible and medically necessary emergency care in a foreign
country as defined in Subsections 8.C.(1), (2), (3) and (8)
respectively.

(4)  Standardized Medicare supplement benefit plan D
shall include only the following: The core benefit, as defined in
Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, medically necessary
emergency care in a foreign country and the at-home recovery
benefit as defined in Subsections 8.C.(1), (2), (8) and (10)
respectively.

(5)  Standardized Medicare supplement benefit plan E shall
include only the following: The core benefit as defined in
Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, medically necessary
emergency care in a foreign country and preventive medical care
as defined in Subsections 8.C.(1), (2), (8) and (9) respectively.

(6)  Standardized Medicare supplement benefit plan F shall
include only the following: The core benefit as defined in
Subsection 8.B. of this rule, plus the Medicare Part A
deductible, the skilled nursing facility care, the Part B
deductible, 100% of the Medicare Part B excess charges, and
medically necessary emergency care in a foreign country as
defined in Subsections 8.C.(1), (2), (3), (5) and (8) respectively.

(7)  Standardized Medicare supplement benefit high
deductible plan F shall include only the following: 100% of
covered expenses following the payment of the annual high
deductible plan F deductible.  The covered expenses include the
core benefit as defined in Subsection 8.B. of this rule, plus the
Medicare Part A deductible, skilled nursing facility care, the
Medicare Part B deductible, 100% of the Medicare Part B
excess charges, and medically necessary emergency care in a
foreign country as defined in Subsections 8.C.(1), (2), (3), (5)
and (8) respectively.  The annual high deductible plan F
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deductible shall consist of out-of-pocket expenses, other than
premiums, for services covered by the Medicare supplement
plan F policy, and shall be in addition to any other specific
benefit deductibles.  The annual high deductible Plan F
deductible shall be $1500 for 1998 and 1999, and shall be based
on the calendar year.  It shall be adjusted annually thereafter by
the Secretary to reflect the change in the Consumer Price Index
for all urban consumers for the 12-month period ending with
August of the preceding year, and rounded to the nearest
multiple of $10.

(8)  Standardized Medicare supplement benefit plan G shall
include only the following: The core benefit as defined in
Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, 80% of the Medicare
Part B excess charges, medically necessary emergency care in a
foreign country, and the at-home recovery benefit as defined in
Subsections 8.C.(1), (2), (4), (8) and (10) respectively.

(9)  Standardized Medicare supplement benefit plan H shall
consist of only the following: The core benefit as defined in
Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, basic prescription drug
benefit and medically necessary emergency care in a foreign
country as defined in Subsections 8.C.(1), (2), (6) and (8)
respectively. The prescription drug benefit shall not be included
in a Medicare supplement policy sold after December 31, 2005.

(10)  Standardized Medicare supplement benefit plan I
shall consist of only the following: The core benefit as defined
in Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, 100% of the Medicare
Part B excess charges, basic prescription drug benefit, medically
necessary emergency care in a foreign country and at-home
recovery benefit as defined in Subsections 8.C.(1), (2), (5), (6),
(8) and (10) respectively. The outpatient prescription drug
benefit shall not be included in a Medicare supplement policy
sold after December 31, 2005.

(11)  Standardized Medicare supplement benefit plan J
shall consist of only the following: The core benefit as defined
in Subsection 8.B. of this rule, plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B
deductible, 100% of the Medicare Part B excess charges,
extended prescription drug benefit, medically necessary
emergency care in a foreign country, preventive medical care
and at-home recovery benefit as defined in Subsections 8.C.(1),
(2), (3), (5), (7), (8), (9) and (10) respectively. The outpatient
prescription drug benefit shall not be included in a Medicare
supplement policy sold after December 31, 2005.

(12)  Standardized Medicare supplement benefit high
deductible plan J shall consist of only the following: 100% of
covered expenses following the payment of the annual high
deductible plan J deductible.  The covered expenses include the
core benefit as defined in Subsection 8.B. of this rule, plus the
Medicare Part A deductible, skilled nursing facility care,
Medicare Part B deductible, 100% of the Medicare Part B
excess charges, extended outpatient prescription drug benefit,
medically necessary emergency care in a foreign country,
preventive medical care benefit and at-home recovery benefit as
defined in Subsections 8.C.(1), (2), (3), (5), (7), (8), (9) and (10)
respectively.  The annual high deductible plan J deductible shall
consist of out-of-pocket expenses, other than premiums, for
services covered by the Medicare supplement plan J policy, and
shall be in addition to any other specific benefit deductibles.
The annual deductible shall be $1500 for 1998 and 1999, and
shall be based on a calendar year.  It shall be adjusted annually
thereafter by the Secretary to reflect the change in the Consumer
Price Index for all urban consumers for the twelve-month period
ending with August of the preceding year, and rounded to the
nearest multiple of $10. The outpatient prescription drug benefit
shall not be included in a Medicare supplement policy sold after
December 31, 2005.

(F)  Make-up of two Medicare supplement plans mandated
by The Medicare Prescription Drug, Improvement and
Modernization Act of 2003, MMA.

(1)  Standardized Medicare supplement benefit plan K
shall consist of only those benefits described in Subsection
8.D.(1).

(2)  Standardized Medicare supplement benefit plan L shall
consist of only those benefits described in Subsection 8.D.(2).

(G)  New or Innovative Benefits: An issuer may, with the
prior approval of the commissioner, offer policies or certificates
with new or innovative benefits in addition to the benefits
provided in a policy or certificate that otherwise complies with
the applicable standards.  The new or innovative benefits may
include benefits that are appropriate to Medicare supplement
insurance, new or innovative, not otherwise available, cost-
effective, and offered in a manner that is consistent with the goal
of simplification of Medicare supplement policies.  After
December 31, 2005, the innovative benefit shall not include an
outpatient prescription drug benefit.

R590-146-9a.  Standard Medicare Supplement Benefit Plans
for 2010 Standardized Medicare Supplement Benefit Plan
Policies or Certificates Issued for Delivery with an Effective
Date for Coverage on or After June 1, 2010.

The following standards are applicable to all Medicare
supplement policies or certificates delivered or issued for
delivery in this state with an effective date for coverage on or
after June 1, 2010.  No policy or certificate may be advertised,
solicited, delivered, or issued for delivery in this state as a
Medicare supplement policy or certificate unless it complies
with these benefit plan standards. Benefit plan standards
applicable to Medicare supplement policies and certificates with
an effective date of coverage before June 1, 2010 remain subject
to the requirements of Sections 8a and 9 of this rule.

A.(1)  An issuer shall make available to each prospective
policyholder and certificateholder a policy form or certificate
form containing only the basic core benefits, as defined in
Subsection 8a.B. of this rule.

(2)  If an issuer makes available any of the additional
benefits described in Subsection 8a.C., or offers standardized
benefit Plan K or L, as described in Subsections 9a.E.(8) and (9)
of this rule, then the issuer shall make available to each
prospective policyholder and certificateholder, in addition to a
policy form or certificate form with only the basic core benefits
as described in Subsection (1), a policy form or certificate form
containing either standardized benefit Plan C, as described in
Subsection 9a.E.(3) of this rule, or standardized benefit Plan F,
as described in Subsection 9a.E.(5) of this rule.

B.  No groups, packages or combinations of Medicare
supplement benefits other than those listed in this Subsection
shall be offered for sale in this state, except as may be permitted
in Subsection 9a.F. and in Section 10 of this rule.

C.  Benefit plan shall be uniform in structure, language,
designation and format to the standard benefit plans listed in
this subsection and conform to the definitions in Section 4 of
this rule. Each benefit shall be structured in accordance with the
format provide in Subsections 8a.B. and C. of this rule; or, in
the case of plans K or L, in Subsections 9a.E.(8) or (9) of this
rule and list the benefits in the order shown.  For purposes of
this subsection, "structure, language, and format" means style,
arrangement and overall content of a benefit.

D.  In addition to the benefit plan designations required in
Subsection C, an issuer may use other designations to the extent
permitted by law.

E.  Make-up of 2010 Standardized Benefit Plans:
(1)  Standardized Medicare supplement benefit Plan A

shall include only the following: The basic core benefits as
defined in Subsection 8a.B. of this rule.

(2)  Standardized Medicare supplement benefit Plan B
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shall include only the following: the basic core benefit as
defined in Subsection 8a.B. of this rule, plus 100% of the
Medicare Part A deductible as defined in Subsection 8a.C.(1) of
this rule.

(3)  Standardized Medicare supplement benefit Plan C shall
include only the following: The basic core benefit as defined in
Subsection 8a.B. of this rule, plus 100% of the Medicare Part A
deductible, skilled nursing facility care, 100% of the Medicare
Part B deductible, and medically necessary emergency care in a
foreign country as defined in Subsections 8a.C.(1), (3), (4), and
(6) of this rule, respectively.

(4)  Standardized Medicare supplement benefit Plan D
shall include only the following: The basic core benefit as
defined in Subsection 8a.B. of this rule, plus 100% of the
Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in a foreign country as
defined in Subsections 8a.C.(1), (3), and (6) of this rule,
respectively.

(5)  Standardized Medicare supplement benefit Plan F shall
include only the following: The basic core benefit as defined in
Subsection 8a.B. of this rule, plus 100% of the Medicare Part A
deductible, skilled nursing facility care, 100% of the Medicare
Part B deductible, 100% of the Medicare Part B excess charges,
and medically necessary emergency care in a foreign country as
defined in Subsections 8a.C.(1), (3), (4), (5), and (6) of this rule,
respectively.

(6)  Standardized Medicare supplement benefit Plan F With
High Deductible shall include only the following: 100% of
covered expenses following the payment of the annual
deductible set forth in Subsection (b).

(a)  The basic core benefit as defined in Subsection 8a.B.
of this rule, 100% of the Medicare Part A deductible, skilled
nursing facility care, 100% of the Medicare Part B deductible,
100% of the Medicare Part B excess charges, and medically
necessary emergency care in a foreign country as defined in
Subsections 8a.C.(1), (3), (4), (5), and (6) of this rule,
respectively.

(b)  The annual deductible in Plan F With High Deductible
shall consist of out-of-pocket expenses, other than premiums,
for services covered by Plan F, and shall be in addition to any
other specific benefit deductibles.  The basis for the deductible
shall be $1500 and shall be adjusted annually from 1999 by the
Secretary of the U.S. Department of Health and Human Services
to reflect the change in the consumer Price Index for all urban
consumers for the 12-month period ending with August of the
preceding year, and rounded to the nearest multiple of ten
dollars.

(7)  Standardized Medicare supplement benefit Plan G shall
include only the following: The basic core benefit as defined in
Subsection 8a.B. of this rule, plus 100% of the Medicare Part A
deductible, skilled nursing facility care, 100% of the Medicare
Part B excess charges, and medically necessary emergency care
in a foreign country as defined in Subsections 8a.C.(1), (3), (5),
and (6) of this rule, respectively.

(8)  Standardized Medicare supplement benefit Plan K is
mandated by The Medicare Prescription Drug, Improvement and
Modernization Act of 2003, and shall include only the
following:

(a)  Part A Hospital Coinsurance 61  through 90  days:st th

Coverage of 100% of the Part A hospital coinsurance amount
for each day used from the 61  through the 90  day in anyst th

Medicare benefit period:
(b)  Part A Hospital Coinsurance, 91  through 150  days:st th

Coverage of 100% of the Part A hospital coinsurance amount
for each Medicare lifetime inpatient reserve day used from the
91  through the 150  day in any Medicare benefit period:st th

(c)  Part A Hospitalization After 150 Days: Upon
exhaustion of the Medicare hospital inpatient coverage,
including the lifetime reserve days, coverage of 100% of the

Medicare Part A eligible expenses for hospitalization paid at the
applicable prospective payment system, PPS, rate, or other
appropriate Medicare standard of payment, subject to a lifetime
maximum benefit of an additional 365 days.  The provider shall
accept the issuer's payment as payment in full and may not bill
the insured for any balance:

(d)  Medicare Part A Deductible:  Coverage for 50% of the
Medicare Part A inpatient hospital deductible amount per
benefit period until the out-of-pocket limitation is met as
described in Subsection (j):

(e)  Skilled Nursing Facility Care:  Coverage for 50% of
the coinsurance amount for each day used from the 21  dayst

through the 100  day in a Medicare benefit period for post-th

hospital skilled nursing facility care eligible under Medicare
Part A until the out-of-pocket limitation is met as described in
Subsection (j):

(f)  Hospice Care: Coverage for 50% of cost sharing for all
Part A Medicare eligible expenses and respite care until the out-
of-pocket limitation is met as described in Subsection(j):

(g)  Blood: Coverage for 50%, under Medicare Part A or
B, of the reasonable cost of the first 3 pints of blood, or
equivalent quantities of packed red blood cells, as defined under
federal regulations, unless replaced in accordance with federal
regulations until the out-of-pocket limitation is met as described
in Subsection (j):

(h)  Part B Cost Sharing: Except for coverage provided in
Subsection (i), coverage of 50% of the cost sharing otherwise
applicable under Medicare Part B after the policyholder pays the
Part B deductible until the out-of-pocket limitation is met as
described in Subsection (j):

(i)  Part B Preventive Services: Coverage of 100% of the
cost sharing for Medicare Part B preventive services after the
policyholder pays the Part B deductible; and

(j)  Cost Sharing After Out-of-Pocket Limits: Coverage of
100% of all cost sharing under Medicare Parts A and B for the
balance of the calendar year after the individual has reached the
out-of-pocket limitation on annual expenditures under Medicare
Parts A and B of $4000 in 2006, indexed each year by the
appropriate inflation adjustment specified by the Secretary of
the U.S. Department of Health and Human Services.

(9)  Standardized Medicare supplement benefit Plan L is
mandated by The Medicare Prescription Drug Improvement and
Modernization Act of 2003, and shall include only the
following:

(a)  The benefits described in Subsections (8)(a), (b), (c)
and (i);

(b)  The benefit described in Subsections (8)(d), (e), (f), (g)
and (h), but substituting 75% for 50%; and

(c)  The benefit described in Subsection (8)(j), but
substituting $2000 for $4000.

(10)  Standardized Medicare supplement benefit Plan M
shall include only the following:

The basic core benefit as defined in Subsection 8a.B. of
this rule, plus 50% of the Medicare Part A deductible, skilled
nursing facility care, and medically necessary emergency care in
a foreign county as defined in Subsections 8a.C.(2), (3) and (6)
of this rule, respectively.

(11)  Standardized Medicare supplement benefit Plan N
shall include only the following: The basic core benefit as
defined in Subsection 8a.B. of this rule, plus 100% of the
Medicare Part A deductible, skilled nursing facility care, and
medically necessary emergency care in a foreign country as
defined in Subsections 8a.C.(1), (3) and (6) of this rule,
respectively, with copayments in the following amounts;

(a)  the lesser of $20 or the Medicare Part B coinsurance or
copayment for each covered health care provider office visit,
including visits to medical specialists; and

(b)  the lesser of $50 or the Medicare Part B coinsurance
or copayment for each covered emergency room visit, however,
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this copayment shall be waived if the insured is admitted to any
hospital and the emergency visit is subsequently covered as a
Medicare Part A expense.

F.  New or Innovative Benefits.  An issuer may, with the
prior approval of the commissioner, offer policies or certificates
with new or innovative benefits, in addition to the standardized
benefits provided in a policy or certificate that otherwise
complies with the applicable standards. The new or innovative
benefits shall include only benefits that are appropriate to
Medicare supplement insurance, are new or innovative, are not
otherwise available, and are cost effective.  Approval of new or
innovative benefits shall not adversely impact the goal of
Medicare supplement simplification.  New or innovative
benefits shall not include an outpatient prescription drug benefit.
New or innovative benefits shall not be used to change or reduce
benefits, including a change of any cost-sharing provision, in
any standardized plan.

R590-146-10.  Medicare Select Policies and Certificates.
A.(1)  This section shall apply to Medicare Select policies

and certificates, as defined in this section.
(2)  No policy or certificate may be advertised as a

Medicare Select policy or certificate unless it meets the
requirements of this section.

B.  For the purposes of this section:
(1)  "Complaint" means any dissatisfaction expressed by an

individual concerning a Medicare Select issuer or its network
providers.

(2)  "Grievance" means dissatisfaction expressed in writing
by an individual insured under a Medicare Select policy or
certificate with the administration, claims practices, or provision
of services concerning a Medicare Select issuer or its network
providers.

(3)  "Medicare Select issuer" means an issuer offering, or
seeking to offer, a Medicare Select policy or certificate.

(4)  "Medicare Select policy" or "Medicare Select
certificate" mean respectively a Medicare supplement policy or
certificate that contains restricted network provisions.

(5)  "Network provider" means a provider of health care, or
a group of providers of health care, which has entered into a
written agreement with the issuer to provide benefits insured
under a Medicare Select policy.

(6)  "Restricted network provision" means any provision
which conditions the payment of benefits, in whole or in part, on
the use of network providers.

(7)  "Service area" means the geographic area approved by
the commissioner within which an issuer is authorized to offer
a Medicare Select policy.

C.  The commissioner may authorize an issuer to offer a
Medicare Select policy or certificate, pursuant to this section
and Section 4358 of the Omnibus Budget Reconciliation Act,
OBRA, of 1990 if the commissioner finds that the issuer has
satisfied all of the requirements of this rule.

D.  A Medicare Select issuer shall not issue a Medicare
Select policy or certificate in this state until its plan of operation
has been approved by the commissioner.

E.  A Medicare Select issuer shall file a proposed plan of
operation with the commissioner in a format prescribed by the
commissioner.  The plan of operation shall contain at least the
following information:

(1)  evidence that all covered services that are subject to
restricted network provisions are available and accessible
through network providers, including a demonstration that:

(a)  services can be provided by network providers with
reasonable promptness with respect to geographic location,
hours of operation and after-hour care.  The hours of operation
and availability of after-hour care shall reflect usual practice in
the local area.  Geographic availability shall reflect the usual
travel times within the community;

(b)  the number of network providers in the service area is
sufficient, with respect to current and expected policyholders,
either:

(i)  to deliver adequately all services that are subject to a
restricted network provision; or

(ii)  to make appropriate referrals;
(c)  there are written agreements with network providers

describing specific responsibilities;
(d)  emergency care is available 24 hours per day and seven

days per week; and
(e)  in the case of covered services that are subject to a

restricted network provision and are provided on a prepaid
basis, there are written agreements with network providers
prohibiting the providers from billing or otherwise seeking
reimbursement from or recourse against any individual insured
under a Medicare Select policy or certificate.  This subsection
shall not apply to supplemental charges or coinsurance amounts
as stated in the Medicare Select policy or certificate;

(2)  a statement or map providing a clear description of the
service area;

(3)  a description of the grievance procedure to be utilized;
(4)  a description of the quality assurance program,

including:
(a)  the formal organizational structure;
(b)  the written criteria for selection, retention and removal

of network providers; and
(c)  the procedures for evaluating quality of care provided

by network providers, and the process to initiate corrective
action when warranted;

(5)  a list and description, by specialty, of the network
providers;

(6)  copies of the written information proposed to be used
by the issuer to comply with Subsection I; and

(7)  any other information requested by the commissioner.
F.(1)  A Medicare Select issuer shall file any proposed

changes to the plan of operation, except for changes to the list
of network providers, with the commissioner prior to
implementing the changes.

(2)  Any changes to the list of network providers shall be
filed with the commissioner within 30 days of the change.  The
submission must include all network providers and clearly
identify the new and discontinued providers.

G.  A Medicare Select policy or certificate shall not restrict
payment for covered services provided by non-network
providers if:

(1)  the services are for symptoms requiring emergency
care or are immediately required for an unforeseen illness,
injury or a condition; and

(2)  it is not reasonable to obtain services through a
network provider.

H.  A Medicare Select policy or certificate shall provide
payment for full coverage under the policy for covered services
that are not available through network providers.

I.  A Medicare Select issuer shall make full and fair
disclosure in writing of the provisions, restrictions and
limitations of the Medicare Select policy or certificate to each
applicant.  This disclosure shall include at least the following:

(1)  an outline of coverage sufficient to permit the applicant
to compare the coverage and premiums of the Medicare Select
policy or certificate with:

(a)  other Medicare supplement policies or certificates
offered by the issuer; and

(b)  other Medicare Select policies or certificates;
(2)  a description, including address, phone number and

hours of operation, of the network providers, including primary
care physicians, specialty physicians, hospitals and other
providers;

(3)  a description of the restricted network provisions,
including payments for coinsurance and deductibles when
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providers other than network providers are utilized. Except to
the extent specified in the policy or certificate, expenses
incurred when using out-of-network providers do not count
toward the out-of-pocket annual limit contained in plans K and
L;

(4)  a description of coverage for emergency and urgently
needed care and other out-of-service area coverage;

(5)  a description of limitations on referrals to restricted
network providers and to other providers;

(6)  a description of the policyholder's rights to purchase
any other Medicare supplement policy or certificate otherwise
offered by the issuer; and

(7)  a description of the Medicare Select issuer's quality
assurance program and grievance procedure.

J.  Prior to the sale of a Medicare Select policy or
certificate, a Medicare Select issuer shall obtain from the
applicant a signed and dated form stating that the applicant has
received the information provided pursuant to Subsection I of
this section and that the applicant understands the restrictions of
the Medicare Select policy or certificate.

K.  A Medicare Select issuer shall have and use procedures
for hearing complaints and resolving written grievances from the
subscribers.  The procedures shall be aimed at mutual agreement
for settlement and may include arbitration procedures.

(1)  The grievance procedure shall be described in the
policy and certificates and in the outline of coverage.

(2)  At the time the policy or certificate is issued, the issuer
shall provide detailed information to the policyholder describing
how a grievance may be registered with the issuer.

(3)  Grievances shall be considered in a timely manner and
shall be transmitted to appropriate decision-makers who have
authority to fully investigate the issue and take corrective action.

(4)  If a grievance is found to be valid, corrective action
shall be taken promptly.

(5)  All concerned parties shall be notified about the results
of a grievance.

(6)  The issuer shall report no later than March 31 of each
calendar year to the commissioner regarding its grievance
procedure.  The report shall be in a format prescribed by the
commissioner and shall contain the number of grievances filed
in the past year and a summary of the subject, nature and
resolution of such grievances.

L.  At the time of initial purchase, a Medicare Select issuer
shall make available to each applicant for a Medicare Select
policy or certificate the opportunity to purchase any Medicare
supplement policy or certificate otherwise offered by the issuer.

M.(1)  At the request of an individual insured under a
Medicare Select policy or certificate, a Medicare Select issuer
shall make available to the individual insured the opportunity to
purchase a Medicare supplement policy or certificate offered by
the issuer which has comparable or lesser benefits and which
does not contain a restricted network provision.  The issuer shall
make the policies or certificates available without requiring
evidence of insurability after the Medicare Select policy or
certificate has been in force for six months.

(2)  For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select policy
or certificate being replaced.  For the purposes of this
subsection, a significant benefit means coverage for the
Medicare Part A deductible, coverage for at-home recovery
services or coverage for Part B excess charges.

N.  Medicare Select policies and certificates shall provide
for continuation of coverage in the event the Secretary of Health
and Human Services determines that Medicare Select policies
and certificates issued pursuant to this section should be
discontinued due to either the failure of the Medicare Select
Program to be reauthorized under law or its substantial

amendment.
(1)  Each Medicare Select issuer shall make available to

each individual insured under a Medicare Select policy or
certificate the opportunity to purchase any Medicare supplement
policy or certificate offered by the issuer which has comparable
or lesser benefits and which does not contain a restricted
network provision.  The issuer shall make the policies and
certificates available without requiring evidence of insurability.

(2)  For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select policy
or certificate being replaced.  For the purposes of this
subsection, a significant benefit means coverage for the
Medicare Part A deductible, coverage for at-home recovery
services or coverage for Part B excess charges.

O.  A Medicare Select issuer shall comply with reasonable
requests for data made by state or federal agencies, including the
United States Department of Health and Human Services, for
the purpose of evaluating the Medicare Select Program.

R590-146-11.  Open Enrollment.
A.  An issuer shall not deny or condition the issuance or

effectiveness of any Medicare supplement policy or certificate
available for sale in this state, nor discriminate in the pricing of
a policy or certificate because of the health status, claims
experience, receipt of health care, or medical condition of an
applicant in the case of an application for a policy or certificate
that is submitted prior to or during the six month period
beginning with the first day of the first month in which an
individual is both 65 years of age or older and is enrolled for
benefits under Medicare Part B.  Each Medicare supplement
policy and certificate currently available from an insurer shall be
made available to all applicants who qualify under this section
without regard to age.

B.(1)  If an applicant qualifies under Subsection A and
submits an application during the time period referenced in
Subsection A and, as of the date of application, has had a
continuous period of creditable coverage of at least six months,
the issuer shall not exclude benefits based on a preexisting
condition.

(2)  If the applicant qualifies under Subsection A and
submits an application during the time period referenced in
Subsection A and, as of the date of application, has had a
continuous period of creditable coverage that is less than six
months, the issuer shall reduce the period of any preexisting
condition exclusion by the aggregate of the period of creditable
coverage applicable to the applicant as of the enrollment date.
The Secretary shall specify the manner of the reduction under
this subsection.

C.  Except as provided in Subsection B and Sections 12
and 23, Subsection A shall not be construed as preventing the
exclusion of benefits under a policy, during the first six months,
based on a preexisting condition for which the policyholder or
certificateholder received treatment or was otherwise diagnosed
during the six months before the coverage became effective.

R590-146-12.  Guaranteed Issue for Eligible Persons.
A.  Guaranteed Issue.
(1)  Eligible persons are those individuals described in

Subsection B who seek to enroll under the policy during the
period specified in Subsection C, and who submit evidence of
the date of termination, disenrollment, or Medicare Part D
enrollment with the application for a Medicare supplement
policy.

(2)  With respect to eligible persons, an issuer shall not
deny or condition the issuance or effectiveness of a Medicare
supplement policy described in Subsection E that is offered and
is available for issuance to new enrollees by the issuer, shall not
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discriminate in the pricing of such a Medicare supplement
policy because of health status, claims experience, receipt of
health care, or medical condition, and shall not impose an
exclusion of benefits based on a preexisting condition under
such a Medicare supplement policy.

B.  Eligible Persons.
An eligible person is an individual described in any of the

following subsections:
(1)  The individual is enrolled under an employee welfare

benefit plan that provides health benefits that supplement the
benefits under Medicare; and the plan terminates, or the plan
ceases to provide all such supplemental health benefits to the
individual.

(2)  The individual is enrolled with a Medicare Advantage
organization under a Medicare Advantage plan under part C of
Medicare, and any of the following circumstances apply, or the
individual is 65 years of age or older and is enrolled with a
program of All-Inclusive Care for the Elderly, PACE, provider
under Section 1894 of the Social Security Act, and there are
circumstances similar to those described below that would
permit discontinuance of the individual's enrollment with such
provider if such individual were enrolled in a Medicare
Advantage plan:

(a)  the certification of the organization or plan has been
terminated;

(b)  the organization has terminated or otherwise
discontinued providing the plan in the area in which the
individual resides;

(c)  the individual is no longer eligible to elect the plan
because of a change in the individual's place of residence or
other change in circumstances specified by the Secretary, but not
including termination of the individual's enrollment on the basis
described in Section 1851(g)(3)(B) of the federal Social Security
Act, where the individual has not paid premiums on a timely
basis or has engaged in disruptive behavior as specified in
standards under Section 1856, or the plan is terminated for all
individuals within a residence area;

(d)  the individual demonstrates, in accordance with
guidelines established by the Secretary, that:

(i)  the organization offering the plan substantially violated
a material provision of the organization's contract under this part
in relation to the individual, including the failure to provide an
enrollee on a timely basis medically necessary care for which
benefits are available under the plan or the failure to provide
such covered care in accordance with applicable quality
standards; or

(ii)  the organization, or producer or other entity acting on
the organization's behalf, materially misrepresented the plan's
provisions in marketing the plan to the individual; or

(e)  the individual meets such other exceptional conditions
as the Secretary may provide.

(3)(a)  The individual is enrolled with:
(i)  an eligible organization under a contract under Section

1876 of the Social Security Act, Medicare cost;
(ii)  a similar organization operating under demonstration

project authority, effective for periods before April 1, 1999;
(iii)  an organization under an agreement under Section

1833(a)(1)(A) of the Social Security Act, health care
prepayment plan; or

(iv)  an organization under a Medicare Select policy; and
(b)  The enrollment ceases under the same circumstances

that would permit discontinuance of an individual's election of
coverage in Subsection 12B(2).

(4)  The individual is enrolled under a Medicare
supplement policy and the enrollment ceases because:

(a)(i)  of the insolvency of the issuer or bankruptcy of the
nonissuer organization; or

(ii)  of other involuntary termination of coverage or
enrollment under the policy;

(b)  the issuer of the policy substantially violated a material
provision of the policy; or

(c)  the issuer, or a producer or other entity acting on the
issuer's behalf, materially misrepresented the policy's provisions
in marketing the policy to the individual;

(5)(a)  The individual was enrolled under a Medicare
supplement policy and terminates enrollment and subsequently
enrolls, for the first time, with any Medicare Advantage
organization under a Medicare Advantage plan under part C of
Medicare, any eligible organization under a contract under
Section 1876 of the Social Security Act, Medicare cost, any
similar organization operating under demonstration project
authority, any PACE provider under Section 1894 of the Social
Security Act or a Medicare Select policy; and

(b)  The subsequent enrollment under Subsection (a) is
terminated by the enrollee during any period within the first 12
months of such subsequent enrollment, during which the
enrollee is permitted to terminate such subsequent enrollment
under Section 1851(e) of the federal Social Security Act; or

(6)  The individual, upon first becoming eligible for
benefits under part A of Medicare, enrolls in a Medicare
Advantage plan under part C of Medicare, or in a PACE
provider under Section 1894 of the Social Security Act, and
disenrolls from the plan or program by not later than 12 months
after the effective date of enrollment.

(7)  The individual enrolls in a Medicare Part D plan
during the initial enrollment period and, at the time of
enrollment in Part D, was enrolled under a Medicare
supplement policy that covers outpatient prescription drugs and
the individual terminates enrollment in the Medicare
supplement policy and submits evidence of enrollment in
Medicare Part D along with the application for a policy
described in Subsection E(4).

(8) The individual is enrolled under medical assistance
under Title XIX of the Social Security Act, Medicaid, and is
involuntarily terminated outside of requirements of Subsections
8.A.(7)(a) and (b).

C.  Guaranteed Issue Time Periods.
(1)  In the case of an individual described in Subsection

B(1), the guaranteed issue period begins on the later of:
(a)  the date the individual receives a notice of termination

or cessation of all supplemental health benefits or, if a noticed
is not received, noticed that a claim has been denied because of
a termination or cessation; or

(b)  the date that the applicable coverage terminates or
ceases; and ends sixty-three days thereafter;

(2)  In case of an individual described in Subsections B(2),
(3), (5) or (6), whose enrollment is terminated involuntarily, the
guaranteed issue period begins on the date that the individual
receives a notice of termination and ends sixty-three days after
the date applicable coverage is terminated;

(3)  In the case of an individual described in Subsection
B(4)(a), the guaranteed issue period begins on the earlier of:

(a)  the date that the individual receives a notice of
termination, a notice of the issuer's bankruptcy or insolvency, or
other such similar notice if any; and

(b)  the date that the applicable coverage is terminated, and
ends on the date that is sixty-three days after the date the
coverage is terminated;

(4)  In case of an individual described in Subsections B(2),
(4)(b) and (c), (5) or (6) who disenrolls voluntarily, the
guaranteed issue period begins on the date that is sixty days
before the effective date of the disenrollment and ends on the
day that is sixty-three days after the effective date;

(5)  In the case of an individual described in Subsection
B(7), the guaranteed issue period begins on the date the
individual receives notice pursuant to Section 1882(v)(2)(B) of
the Social Security Act from the Medicare supplement issuer
during the sixty-day period immediately preceding the initial
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Part D enrollment period ends on the date that is sixty-three
days after the effective date of the individual's coverage under
Medicare Part D; and

(6)  In case of an individual described in Subsection B but
not described in the preceding provisions of this subsection, the
guaranteed issue period begins on the effective date of
disenrollment and ends on that date that is sixty-three days after
the effective date.

D.  Extended Medigap Access for Interrupted Trial Periods
(1)  In the case of an individual described in Subsection

B(5), or deemed to be so described, pursuant to this subsection,
whose enrollment with an organization or provider described in
Subsection B(5)(a) is involuntarily terminated within the first
twelve-months of enrollment, and who, without an intervening
enrollment, enrolls with another such organization or provider,
the subsequent enrollment shall be deemed to be an initial
enrollment described in Subsection B(5);

(2)  In the case of an individual described in Subsection
B(6), or deemed to be so described, pursuant to this subsection,
whose enrollment with a plan or in a program described in
Subsection B(6) is involuntarily terminated within the first
twelve-months of enrollment, and who, without an intervening
enrollments, enrolls in another such plan or program, the
subsequent enrollment shall be deemed to be an initial
enrollment described in Subsection B(6).

(3)  For the purposes of Subsections B(5) and (6), no
enrollment of an individual with an organization or provider
described in Subsection B(5)(a), or with a plan or in a program
described in Subsection B(6), may be deemed to be an initial
enrollment under this subsection after the two-year period
beginning on the date on which the individual first enrolled with
such an organization, provider, plan or program.

E.  Products to Which Eligible Persons are Entitled
The Medicare supplement policy to which eligible persons

are entitled under:
(1)  Subsections B(1), (2), (3), (4), and (8) is a Medicare

supplement policy which has a benefit package classified as
Plan A, B, C, F, including F with a high deductible, K or L
offered by any issuer.

(2)(a)  Subject to Subsection (b), Subsection B(5) is the
same Medicare supplement policy in which the individual was
most recently previously enrolled, if available from the same
issuer, or, if not so available, a policy described in Subsection
(1);

(b)  After December 31, 2005, if the individual was most
recently enrolled in a Medicare supplement policy with a
outpatient prescription drug benefit, a Medicare supplement
policy described in this subsection is:

(i)  the policy available from the same issuer but modified
to remove outpatient prescription drug coverage; or

(ii)  at the election of the policyholder, an A, B, C, F,
including F with a high deductible, K or L policy that is offered
by any issuer;

(3)  Subsection B(6) shall include any Medicare
supplement policy offered by any issuer;

(4)  Subsection B(7) is a Medicare supplement policy that
has a benefit package classified as Plan A, B, C, F, including F
with a high deductible, K, or L, and that is offered and is
available for issuance to new enrollees by the same issuer that
issued the individual's Medicare supplement policy with
outpatient prescription drug coverage.

F.  Notification provisions.
(1)  At the time of an event described in Subsection B

because of which an individual loses coverage or benefits due to
the termination of a contract or agreement, policy, or plan, the
organization that terminates the contract or agreement, the issuer
terminating the policy, or the administrator of the plan being
terminated, respectively, shall notify the individual of his or her
rights under this section, and of the obligations of issuers of

Medicare supplement policies under Subsection A. Such notice
shall be communicated contemporaneously with the notification
of termination.

(2)  At the time of an event described in Subsection B
because of which an individual ceases enrollment under a
contract or agreement, policy, or plan, the organization that
offers the contract or agreement, regardless of the basis for the
cessation of enrollment, the issuer offering the policy, or the
administrator of the plan, respectively, shall notify the
individual of his or her rights under this section, and of the
obligations of issuers of Medicare supplement policies under
Subsection A. Such notice shall be communicated within ten
working days of the issuer receiving notification of
disenrollment.

R590-146-13.  Standards for Claims Payment.
A.  An issuer shall comply with Section 1882(c)(3) of the

Social Security Act, as enacted by Section 4081(b)(2)(C) of the
Omnibus Budget Reconciliation Act of 1987, OBRA, 1987,
Pub. L. No. 100-203, by:

(1)  accepting a notice from a Medicare carrier on dually
assigned claims submitted by participating physicians and
suppliers as a claim for benefits in place of any other claim form
otherwise required and making a payment determination on the
basis of the information contained in that notice;

(2)  notifying the participating physician or supplier and
the beneficiary of the payment determination;

(3)  paying the participating physician or supplier directly;
(4)  furnishing, at the time of enrollment, each enrollee

with a card listing the policy name, number and a central
mailing address to which notices from a Medicare carrier may
be sent;

(5)  paying user fees for claim notices that are transmitted
electronically or otherwise; and

(6)  providing to the Secretary of Health and Human
Services, at least annually, a central mailing address to which all
claims may be sent by Medicare carriers.

B.  Compliance with the requirements set forth in
Subsection A above shall be certified on the Medicare
supplement insurance experience reporting form.

R590-146-14.  Loss Ratio Standards and Refund or Credit
of Premium.

A.  Loss Ratio Standards.
(1)(a)  A Medicare supplement policy form or certificate

form shall not be delivered or issued for delivery unless the
policy form or certificate form can be expected, as estimated for
the entire period for which rates are computed to provide
coverage, to return to policyholders and certificateholders in the
form of aggregate benefits, not including anticipated refunds or
credits, provided under the policy form or certificate form:

(i)  at least 75% of the aggregate amount of premiums
earned in the case of group policies; or

(ii)  at least 65% of the aggregate amount of premiums
earned in the case of individual policies.

(b)  The loss ratio shall be calculated on the basis of
incurred claims experience or incurred health care expenses
where coverage is provided by a health maintenance
organization on a service rather than reimbursement basis and
earned premiums for the period and in accordance with accepted
actuarial principles and practices. Incurred health care expenses
where coverage is provided by a health maintenance
organization shall not include:

(i)  home office and overhead costs;
(ii)  advertising costs;
(iii)  commissions and other acquisition costs;
(iv)  taxes;
(v)  capital costs;
(vi)  administration costs; and
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(vii)  claims processing costs.
(2)  All filings of rates and rating schedules shall

demonstrate that expected claims in relation to premiums
comply with the requirements of this section when combined
with actual experience to date.  Filings of rate revisions shall
also demonstrate that the anticipated loss ratio over the entire
future period for which the revised rates are computed to
provide coverage can be expected to meet the appropriate loss
ratio standards, and comply with the requirements of R590-85.

(3)  For purposes of applying Subsections (1) and 15.D.(3)
only, policies issued as a result of solicitations of individuals
through the mails or by mass media advertising, including both
print and broadcast advertising, shall be deemed to be individual
policies.

(4)  For policies issued prior to July 30, 1992, expected
claims in relation to premiums shall meet:

(a)  the originally filed anticipated loss ratio when
combined with the actual experience since inception;

(b)  the appropriate loss ratio requirement from Subsections
A(1)(a)(i) and (ii) when combined with actual experience
beginning with the effective date of October 31, 1994 as set
forth in Bulletin 94-8; and

(c)  the appropriate loss ratio requirement from Subsections
A(1)(a)(i) and (ii) over the entire future period for which the
rates are computed to provide coverage.

B.  Refund or Credit Calculation.
(1)  An issuer shall collect and file with the commissioner

by May 31 of each year each applicable form;
(a)  Medicare Supplement Refund Calculation;
(b)  Calculation of Benchmark Ratio Since Inception for

Group Policies; and
(c)  Calculation of the Benchmark Ratio Since Inception

For Individual Policies.
(2)  If on the basis of the experience as reported the

benchmark ratio since inception, ratio 1, exceeds the adjusted
experience ratio since inception, ratio 3, then a refund or credit
calculation, is required.  The refund calculation shall be done on
a statewide basis for each type in a standard Medicare
supplement benefit plan.  For purposes of the refund or credit
calculation, experience on policies issued within the reporting
year shall be excluded.

(3)  For the purposes of this section, policies or certificates
issued prior to July 30, 1992, the issuer shall make the refund or
credit calculation separately for all individual policies, including
all group policies subject to an individual loss ratio standard
when issued, combined and all other group policies combined
for experience after the effective date of this rule.  The first
report shall be due by May 31 each year.

(4)  A refund or credit shall be made only when the
benchmark loss ratio exceeds the adjusted experience loss ratio
and the amount to be refunded or credited exceeds a de minimis
level.  The refund shall include interest from the end of the
calendar year to the date of the refund or credit at a rate
specified by the Secretary of Health and Human Services, but in
no event shall it be less than the average rate of interest for 13-
week Treasury notes.  A refund or credit against premiums due
shall be made by September 30 following the experience year
upon which the refund or credit is based.

C.  Filing of Premium Rates.
(1)  Annual Filing of Premium Rates Report.
(a)  An issuer of Medicare supplement policies and

certificates issued before or after the effective date of July 30,
1992 in this state shall file annually its rates, rating schedule and
supporting documentation including ratios of incurred losses to
earned premiums by policy duration in accordance with the
filing requirements and procedures prescribed by the
commissioner.  The supporting documentation shall also
demonstrate in accordance with actuarial standards of practice
using reasonable assumptions that the appropriate loss ratio

standards can be expected to be met over the entire period for
which rates are computed.  The demonstration shall exclude
active life reserves.  An expected third-year loss ratio, which is
greater than or equal to the applicable percentage, shall be
demonstrated for policies or certificates in force less than three
years.

(b)  The Annual Filing of Premium Rates Report shall be
filed no later than May 31 each year, and in compliance with
R590-220.

(2)(a)  As soon as practicable, but prior to the effective date
of enhancements in Medicare benefits, every issuer of Medicare
supplement policies or certificates in this state shall file with the
commissioner, in accordance with the applicable filing
procedures of this state, appropriate premium adjustments
necessary to produce loss ratios as anticipated for the current
premium for the applicable policies or certificates.  The
supporting documents necessary to justify the adjustment shall
accompany the filing.

(b)  An issuer shall make premium adjustments necessary
to produce an expected loss ratio under the policy or certificate
to conform to minimum loss ratio standards for Medicare
supplement policies and which are expected to result in a loss
ratio at least as great as that originally anticipated in the rates
used to produce current premiums by the issuer for the Medicare
supplement policies or certificates.  No premium adjustment
which would modify the loss ratio experience under the policy
other than the adjustments described herein shall be made with
respect to a policy at any time other than upon its renewal date
or anniversary date.

(c)  If an issuer fails to make premium adjustments
acceptable to the commissioner, the commissioner may order
premium adjustments, refunds or premium credits deemed
necessary to achieve the loss ratio required by this section.

(2)  Any appropriate riders, endorsements or policy forms
needed to accomplish the Medicare supplement policy or
certificate modifications necessary to eliminate benefit
duplications with Medicare.  The riders, endorsements or policy
forms shall provide a clear description of the Medicare
supplement benefits provided by the policy or certificate.

D.  Public Hearings.
The commissioner may conduct a public hearing to gather

information concerning a request by an issuer for an increase in
a rate for a policy form or certificate form issued before or after
the effective date of July 30, 1996 if the experience of the form
for the previous reporting period is not in compliance with the
applicable loss ratio standard.  The determination of compliance
is made without consideration of any refund or credit for the
reporting period.  Public notice of the hearing shall be furnished
in a manner deemed appropriate by the commissioner.

R590-146-15.  Filing of Policies, Certificates, and Premium
Rates.

A.  An issuer shall not deliver or issue for delivery a policy
or certificate to a resident of this state unless the policy form or
certificate form has been filed for use in accordance with filing
requirements and procedures prescribed by the commissioner.

B.  An issuer shall file any riders or amendments to policy
or certificate forms to delete outpatient prescription drug
benefits as required by the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003 only with the
commissioner in the state in which the policy or certificate was
issued.

C.  An issuer shall not use or change premium rates for a
Medicare supplement policy or certificate unless the rates, rating
schedule and supporting documentation have been filed for
acceptance in accordance with the filing requirements and
procedures prescribed by the commissioner, and Rule R590-85.

D.(1)  Except as provided in Subsection (2) an issuer shall
not file more than one form of a policy or certificate of each
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type for each standard Medicare supplement benefit plan.
(2)  An issuer may offer, with the approval of the

commissioner, up to four additional policy forms or certificate
forms of the same type for the same standard Medicare
supplement benefit plan, one for each of the following cases:

(a)  the inclusion of new or innovative benefits;
(b)  the addition of either direct response or producer

marketing methods;
(c)  the addition of either guaranteed issue or underwritten

coverage;
(d)  the offering of coverage to individuals eligible for

Medicare by reason of disability.
(3)  For the purposes of this section, a "type" means an

individual policy, a group policy, an individual Medicare Select
policy, or a group Medicare Select policy.

E.(1)  Except as provided in Subsection (1)(a), an issuer
shall continue to make available for purchase any policy form or
certificate form issued after the effective date of this rule that
has been approved by the commissioner.  A policy form or
certificate form shall not be considered to be available for
purchase unless the issuer has actively offered it for sale in the
previous 12 months.

(a)  An issuer may discontinue the availability of a policy
form or certificate form if the issuer provides to the
commissioner in writing its decision at least 30 days prior to
discontinuing the availability of the form of the policy or
certificate.  After receipt of the notice by the commissioner, the
issuer may no longer offer for sale the policy form or certificate
form in this state.

(b)  An issuer that discontinues the availability of a policy
form or certificate form pursuant to Subsection (a) shall not file
a new policy form or certificate form of the same type for the
same standard Medicare supplement benefit plan as the
discontinued form for a period of five years after the issuer
provides notice to the commissioner of the discontinuance.  The
period of discontinuance may be reduced if the commissioner
determines that a shorter period is appropriate.

(2)  The sale or other transfer of Medicare supplement
business to another issuer shall be considered a discontinuance
for the purposes of this subsection.

(3)  A change in the rating structure or methodology shall
be considered a discontinuance under Subsection (1) unless the
issuer complies with the following requirements:

(a)  The issuer provides an actuarial memorandum, in a
form and manner prescribed by the commissioner, describing
the manner in which the revised rating methodology and
resultant rates differ from the existing rating methodology and
existing rates.

(b)  The issuer does not subsequently put into effect a
change of rates or rating factors that would cause the percentage
differential between the discontinued and subsequent rates as
described in the actuarial memorandum to change.  The
commissioner may approve a change to the differential, which
is in the public interest.

F.(1)  Except as provided in Subsection (2), the experience
of all policy forms or certificate forms of the same type in a
standard Medicare supplement benefit plan shall be combined
for purposes of the refund or credit calculation prescribed in
Rule R590-146-14.

(2)  Forms assumed under an assumption reinsurance
agreement shall not be combined with the experience of other
forms for purposes of the refund or credit calculation.

R590-146-16.  Permitted Compensation Arrangements.
A.  An issuer or other entity may provide commission or

other compensation to a producer or other representative for the
sale of a Medicare supplement policy or certificate only if the
first year commission or other first year compensation is no
more than 200% of the commission or other compensation paid

for selling or servicing the policy or certificate in the second
year or period.

B.  The commission or other compensation provided in
subsequent renewal years shall be the same as that provided in
the second year or period and shall be provided for no fewer
than five renewal years.

C.  No issuer or other entity may provide compensation to
its producers and no producer may receive compensation greater
than the renewal compensation payable by the replacing issuer
on renewal policies or certificates if an existing policy or
certificate is replaced.

D.  For purposes of this section, compensation includes
pecuniary or non-pecuniary remuneration of any kind relating
to the sale or renewal of the policy or certificate including but
not limited to bonuses, gifts, prizes, awards and finder's fees.

R590-146-17.  Required Disclosure Provisions.
A.  General Rules.
(1)  Medicare supplement policies and certificates shall

include a renewal or continuation provision.  The language or
specifications of the provision shall be consistent with the type
of contract issued.  The provision shall be appropriately
captioned and shall appear on the first page of the policy, and
shall include any reservation by the issuer of the right to change
premiums and any automatic renewal premium increases based
on the policyholder's age.

(2)  Except for riders or endorsements by which the issuer
effectuates a request made in writing by the insured, exercises
a specifically reserved right under a Medicare supplement
policy, or is required to reduce or eliminate benefits to avoid
duplication of Medicare benefits, all riders or endorsements
added to a Medicare supplement policy after date of issue or at
reinstatement or renewal which reduce or eliminate benefits or
coverage in the policy shall require a signed acceptance by the
insured.  After the date of policy or certificate issue, any rider or
endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term shall be
agreed to in writing signed by the insured, unless the benefits
are required by the minimum standards for Medicare
supplement policies, or if the increased benefits or coverage is
required by law.  Where a separate additional premium is
charged for benefits provided in connection with riders or
endorsements, the premium charge shall be set forth in the
policy.

(3)  Medicare supplement policies or certificates shall not
provide for the payment of benefits based on standards
described as "usual and customary," "reasonable and customary"
or words of similar import.

(4)  If a Medicare supplement policy or certificate contains
any limitations with respect to preexisting conditions, such
limitations shall appear as a separate section of the policy and
be labeled as "Preexisting Condition Limitations."

(5)  Medicare supplement policies and certificates shall
have a notice prominently printed on the first page of the policy
or certificate or attached thereto stating in substance that the
policyholder or certificateholder shall have the right to return
the policy or certificate within 30 days of its delivery and to
have the premium refunded if, after examination of the policy or
certificate, the insured person is not satisfied for any reason.

(6)(a)  Issuers of accident and sickness policies or
certificates which provide hospital or medical expense coverage
on an expense incurred or indemnity basis to persons eligible
for Medicare shall provide to those applicants a Guide to Health
Insurance for People with Medicare in the form developed
jointly by the National Association of Insurance Commissioners
and the Centers for Medicare and Medicaid Services, CMS, in
a type size no smaller than 12 point type.  Delivery of the Guide
shall be made whether or not the policies or certificates are
advertised, solicited or issued as Medicare supplement policies
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or certificates as defined in this rule.  Except in the case of direct
response issuers, delivery of the Guide shall be made to the
applicant at the time of application and acknowledgment of
receipt of the Guide shall be obtained by the issuer.  Direct
response issuers shall deliver the Guide to the applicant upon
request but not later than at the time the policy is delivered.

(b)  For the purposes of this section, "form" means the
language, format, type size, type proportional spacing, bold
character, and line spacing.

B.  Notice Requirements.
(1)  As soon as practicable, but no later than 30 days prior

to the annual effective date of any Medicare benefit changes, an
issuer shall notify its policyholders and certificateholders of
modifications it has made to Medicare supplement insurance
policies or certificates in a format acceptable to the
commissioner.  The notice shall:

(a)  include a description of revisions to the Medicare
program and a description of each modification made to the
coverage provided under the Medicare supplement policy or
certificate; and

(b)  inform each policyholder or certificateholder as to
when any premium adjustment is to be made due to changes in
Medicare.

(2)  The notice of benefit modifications and any premium
adjustments shall be in outline form and in clear and simple
terms so as to facilitate comprehension.

(3)  The notices shall not contain or be accompanied by any
solicitation.

C.  MMA Notice Requirements.
Issuers shall comply with any notice requirements of the

Medicare Prescription Drug, Improvement, and Modernization
Act of 2003.

D.  Outline of Coverage Requirements for Medicare
Supplement Policies.

(1)  Issuers shall provide an outline of coverage to all
applicants at the time application is presented to the prospective
applicant and, except for direct response policies, shall obtain an
acknowledgment of receipt of the outline from the applicant.

(2)  If an outline of coverage is provided at the time of
application and the Medicare supplement policy or certificate is
issued on a basis which would require revision of the outline, a
substitute outline of coverage properly describing the policy or
certificate shall accompany the policy or certificate when it is
delivered and contain the following statement, in no less than 12
point type, immediately above the company name:

"NOTICE: Read this outline of coverage carefully.  It is not
identical to the outline of coverage provided upon application
and the coverage originally applied for has not been issued."

(3)  The outline of coverage provided to applicants
pursuant to this section consists of four parts: a cover page,
premium information, disclosure pages, and charts displaying
the features of each benefit plan offered by the issuer.  The
outline of coverage shall be in the language and format
prescribed below in no less than 12-point type.  All plans shall
be shown on the cover page, and the plans that are offered by
the issuer shall be prominently identified.  Premium information
for plans that are offered shall be shown on the cover page or
immediately following the cover page and shall be prominently
displayed.  The premium and mode shall be stated for all plans
that are offered to the prospective applicant.  All possible
premiums for the prospective applicant shall be illustrated.

(4)  The Outline of Medicare Supplement Coverage, from
the National Association of Insurance Commissioners, dated
1998, as incorporated by reference herein, is available for public
inspection at the Insurance Department.

E.  Notice Regarding Policies or Certificates Which Are
Not Medicare Supplement Policies.

(1)  Any accident and sickness insurance policy or
certificate, other than a Medicare supplement policy; a policy

issued pursuant to a contract under Section 1876 of the Federal
Social Security Act, 42 U.S.C. 1395 et seq.; a disability income
policy; or other policy identified in Subsection 3B of this rule;
issued for delivery in this state to persons eligible for Medicare,
shall notify insureds under the policy that the policy is not a
Medicare supplement policy or certificate.  The notice shall
either be printed or attached to the first page of the outline of
coverage delivered to insureds under the policy, or if no outline
of coverage is delivered, to the first page of the policy, or
certificate delivered to insureds.  The notice shall be in no less
than 12-point type and shall contain the following language:

"THIS (POLICY OR CERTIFICATE) IS NOT A
MEDICARE SUPPLEMENT (POLICY OR CONTRACT).  If
you are eligible for Medicare, review the Guide to Health
Insurance for People with Medicare available from the
company."

(2)  Applications provided to persons eligible for Medicare
for the health insurance policies or certificates described in
Subsection D(1) shall disclose, using the applicable statement
in Subsection 25.E., the extent to which the policy duplicates
Medicare.  The disclosure statement shall be provided as a part
of, or together with, the application for the policy or certificate.

R590-146-18.  Requirements for Application Forms and
Replacement Coverage.

A.  Application forms shall include the following questions
designed to elicit information as to whether, as of the date of the
application, the applicant currently has Medicare supplement
Medicare Advantage, Medicaid coverage, or another health
insurance policy or certificate in force or whether a Medicare
supplement policy or certificate is intended to replace any other
accident and sickness policy or certificate presently in force.  A
supplementary application or other form to be signed by the
applicant and producer containing such questions and
statements may be used.

TABLE I

(Statements)
(Boldface Type)

  (1)  You do not need more than one Medicare supplement policy.
  (2)  If you purchase this policy, you may want to evaluate
your existing health coverage and decide if you need multiple
coverages.
  (3)  You may be eligible for benefits under Medicaid and may
not need a Medicare supplement policy.
  (4)  If, after purchasing this policy, you become eligible for
Medicaid, the benefits and premiums under your Medicare
supplement policy can be suspended, if requested, during your
entitlement to benefits under Medicaid for 24 months.  You must
request this suspension within 90 days of becoming eligible
for Medicaid.  If you are no longer entitled to Medicaid, your
suspended Medicare supplement policy or, if that is no
longer available, a substantially equivalent policy, will be
reinstituted if requested within 90 days of losing Medicaid
eligibility. If the Medicare supplement policy provided
coverage for outpatient prescription drugs and you enrolled
in Medicare Part D while your policy was suspended, the
reinstituted policy will not have outpatient prescription
drug coverage, but will otherwise be substantially equivalent
to your coverage before the date of the suspension.
  (5)  If you are eligible for, and have enrolled in a Medicare
supplement policy by reason of disability and you later become
covered by an employer or union-based group health plan, the
benefits and premiums under your Medicare supplement policy can
be suspended, if requested, while you are covered under the
employer or union-based group health plan. If you suspend your
Medicare supplement policy under these circumstances, and
later lose your employer or union-based group health plan, your
suspended Medicare supplement policy or, if that is no longer
available, a substantially equivalent policy, will be
reinstituted if requested within 90 days of losing your
employer or union-based group health plan. If the Medicare
supplement policy provided coverage for outpatient prescription
drugs and you enrolled in Medicare Part D while your policy was
suspended, the reinstituted policy will not have outpatient
prescription drug coverage, but will otherwise be substantially
equivalent to your coverage before the date of the suspension.
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  (6)  Counseling services may be available in your state to
provide advice concerning your purchase of Medicare supplement
insurance and concerning medical assistance through the state
Medicaid program, including benefits as a Qualified Medicare
Beneficiary (QMB) and a Specified Low-Income Medicare
Beneficiary(SLMB).

Questions
(Boldface Type)

  If you lost or are losing other health insurance coverage
and received a notice from your prior insurer saying you were
eligible for guaranteed issue of a Medicare supplement insurance
policy, or that you had certain rights to buy such a policy,
you may be guaranteed acceptance in one or more of our Medicare
supplement plans. Please include a copy of the notice from your
prior insurer with the application. PLEASE ANSWER ALL
QUESTIONS.
(Please mark Yes or No below with an "X")
 To the best of your knowledge,
(1)(a)  Did you turn age 65 in the last 6 months?
        Yes       No
(b)     Did you enroll in Medicare Part B in the last 6 months?
        Yes       No
(c)     If yes, what is the effective date?
(2)     Are you covered for medical assistance through the state
Medicaid program?
(NOTE TO APPLICANT:  If you are participating in a "Spend-Down
Program" and have not met your "Share of Cost", please answer NO
to
this question.)
        YES       NO
(a)     Will Medicaid pay your premiums for this Medicare
supplement
policy?
        YES       NO
(b)     Do you receive any benefits from Medicaid OTHER THAN
payments toward your Medicare Part B premium?
        YES       NO
(3)(a)  If you had coverage from any Medicare plan other than
original Medicare within the past 63 days, for example, a
Medicare Advantage plan, or a Medicare HMO or PPO, fill in
your start and end dates below. If you are still covered under
this plan, leave "END" blank.
START          /       /       END       /        /
(b)     If you are still covered under the Medicare plan, do
you intend to replace your current coverage with this new
Medicare supplement policy?
        YES       NO
(c)     Was this your first time in this type of Medicare plan?
        YES       NO
(d)     Did you drop a Medicare supplement policy to enroll in
the Medicare plan?
        YES       NO
(4)(a)  Do you have another Medicare supplement policy in force?
        YES       NO
(b)     If so, with what company, and what plan do you have
(optional for Direct Mailers)?
.........................................................
 (c)     If so, do you intend to replace your current Medicare
supplement policy with this policy?
        YES       NO
(5)    Have you had coverage under any other health insurance
within the past 63 days? (For example, an employer, union, or
individual plan)
        YES       NO
(a)     If so, with what company and what kind of policy?
.........................................................
.........................................................
.........................................................
.........................................................
 (b)     What are your dates of coverage under the other policy?
If you are still covered under the other policy, leave "END"
blank.
START          /       /       END       /        /

B.  Producers shall list any other health insurance policies
they have sold to the applicant.

(1)  List policies sold which are still in force.
(2)  List policies sold in the past five years, which are no

longer in force.
C.  In the case of a direct response issuer, a copy of the

application or supplemental form, signed by the applicant, and
acknowledged by the insurer, shall be returned to the applicant
by the insurer upon delivery of the policy.

D.  Upon determining that a sale will involve replacement

of Medicare supplement coverage, any issuer, other than a direct
response issuer, or its producer, shall furnish the applicant, prior
to issuance or delivery of the Medicare supplement policy or
certificate, a notice regarding replacement of Medicare
supplement coverage.  One copy of the notice signed by the
applicant and the producer, except where the coverage is sold
without a producer, shall be provided to the applicant and an
additional signed copy shall be retained by the issuer.  A direct
response issuer shall deliver to the applicant at the time of the
issuance of the policy the notice regarding replacement of
Medicare supplement coverage.

E.  The notice required by Subsection D above for an
issuer shall be provided in substantially the following form in
no less than 12-point type:

TABLE II
NOTICE TO APPLICANT REGARDING REPLACEMENT

OF MEDICARE SUPPLEMENT INSURANCE
OR MEDICARE ADVANTAGE

(Boldface Type)
(Insurance company's name and address)

SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOU IN THE FUTURE.
(Boldface Type)

According to (your application) (information you have
furnished), you intend to terminate existing Medicare
supplement insurance or Medicare Advantage and replace
it with a policy to be issued by (Company Name)
Insurance Company.  Your new policy will provide 30 days
within which you may decide without cost whether you desire
to keep the policy.

You should review this new coverage carefully.
Compare it with all accident and sickness coverage you now
have.  If, after due consideration, you find that purchase
of this Medicare supplement or Medicare Advantage coverage
is a wise decision, you should terminate your present
Medicare supplement or Medicare Advantage coverage.

You should evaluate the need for other accident and sickness
coverage you have that may duplicate this policy.
STATEMENT TO APPLICANT BY ISSUER, PRODUCER (BROKER OR
OTHER REPRESENTATIVE):

I have reviewed your current medical or health insurance
coverage. To the best of my knowledge, this Medicare
supplement policy will not duplicate your existing Medicare
supplement or, if applicable, Medicare Advantage coverage
because you intend to terminate your existing Medicare
supplement coverage or leave your Medicare Advantage plan.
The replacement policy is being purchased for the following
reason(s) (check one):
  ..... Additional benefits.
  ..... No change in benefits, but lower premiums.
  ..... Fewer benefits and lower premiums.
  ..... My plan has outpatient prescription drug coverage
        and I am enrolling in Part D.
  ..... Disenrollment from a Medicare Advantage plan.
        Please explain reason for disenrollment. (optional
        only for Direct Mailer.)
  ..... Other.  (please specify)

  1.  Note: If the issuer of the Medicare supplement policy
being applied for does not, or is otherwise prohibited from
imposing pre-existing condition limitations, please skip to
statement 2 below. Health conditions that you may presently
have (preexisting conditions) may not be immediately or fully
covered under the new policy.  This could result in denial or
delay of a claim for benefits under the new policy, whereas a
similar claim might have been payable under your present policy.

  2.  State law provides that your replacement policy or
certificate may not contain new preexisting conditions,
waiting periods, elimination periods or probationary periods.
The insurer will waive any time periods applicable to
preexisting conditions, waiting periods, elimination periods,
or probationary periods in the new policy (or coverage)
for similar benefits to the extent such time was spent
(depleted) under the original policy.

  3.  If, you still wish to terminate your present policy
and replace it with new coverage, be certain to truthfully
and completely answer all questions on the application
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concerning your medical and health history.  Failure to
include all material medical information on an application
may provide a basis for the company to deny any future
claims and to refund your premium as though your policy
had never been in force.  After the application has been
completed and before you sign it, review it carefully to
be certain that all information has been properly recorded.
(If the policy or certificate is guaranteed issue, this
paragraph need not appear.)

Do not cancel your present policy until you have received
your new policy and are sure that you want to keep it.

...................................................
(Signature of Producer, Broker or Other Representative)

(Typed Name and Address of Issuer, Producer or Broker)

....................................................
(Applicant's Signature)
....................................................
(Date)

Signature not required for direct response sales.

F.  Subsections 1 and 2 of the replacement notice,
applicable to preexisting conditions, may be deleted by an issuer
if the replacement does not involve application of a new
preexisting condition limitation.

R590-146-19.  Filing Requirements for Advertising.
An issuer shall, upon specific request from the

commissioner, file for use a copy of any Medicare supplement
advertisement intended for use in this state whether through
written, radio, electronic, or television medium.

R590-146-20.  Standards for Marketing.
A.  An issuer, directly or through its producers, shall:
(1)  establish marketing procedures to assure that any

comparison of policies by its producers will be fair and accurate;
(2)  establish marketing procedures to assure excessive

insurance is not sold or issued.
(3)  display prominently by type, stamp or other

appropriate means, on the first page of the policy the following:
"Notice to buyer: This policy may not cover all of your

medical expenses"
(4)  inquire and otherwise make every reasonable effort to

identify whether a prospective applicant or enrollee for
Medicare supplement insurance already has accident and
sickness insurance and the types and amounts of any such
insurance; and

(5)  establish auditable procedures for verifying compliance
with this Subsection A.

B.  In addition to the practices prohibited in Section 31A-
23-302, the following acts and practices are prohibited:

(1)  Twisting.  Knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on, or convert an
insurance policy or to take out a policy of insurance with
another insurer.

(2)  High pressure tactics.  Employing any method of
marketing having the effect of or tending to induce the purchase
of insurance through force, fright, threat, whether explicit or
implied, or undue pressure to purchase or recommend the
purchase of insurance.

(3)  Cold lead advertising.  Making use directly or
indirectly of any method of marketing which fails to disclose in
a conspicuous manner that a purpose of the method of marketing
is solicitation of insurance and that contact will be made by an
insurance producer or insurance company.

C.  The terms "Medicare Supplement," "Medigap,"
"Medicare Wrap-Around" and words of similar import shall not
be used unless the policy is issued in compliance with this rule.

R590-146-21.  Appropriateness of Recommended Purchase
and Excessive Insurance.

A.  In recommending the purchase or replacement of any
Medicare supplement policy or certificate a producer shall make
reasonable efforts to determine the appropriateness of a
recommended purchase or replacement.

B.  Any sale of Medicare supplement policy or certificate
that will provide an individual more than one Medicare
supplement policy or certificate is prohibited.

C.  An issuer shall not issue a Medicare supplement policy
or certificate to an individual enrolled in Medicare Part C unless
the effective date of the coverage is after the termination date of
the individual's Part C coverage.

R590-146-22.  Reporting of Multiple Policies.
A.  On or before May 31 of each year, an issuer shall file

the report form under Subsection 25.D. for every individual
resident of this state for which the issuer has in force more than
one Medicare supplement policy or certificate:

(1)  policy and certificate number; and
(2)  date of issuance.
B.  The items set forth above shall be grouped by

individual policyholder.

R590-146-23.  Prohibition Against Preexisting Conditions,
Waiting Periods, Elimination Periods and Probationary
Periods in Replacement Policies or Certificates.

A.  If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate, the replacing
issuer shall waive any time periods applicable to preexisting
conditions, waiting periods, elimination periods and
probationary periods in the new Medicare supplement policy or
certificate to the extent such time was spent under the original
policy.

B.  If a Medicare supplement policy or certificate replaces
another Medicare supplement policy or certificate which has
been in effect for at least six months, the replacing policy shall
not provide any time period applicable to preexisting
conditions, waiting periods, elimination periods and
probationary periods for benefits similar to those contained in
the original policy or certificate.

R590-146-24.  Prohibition Against Use of Genetic
Information and Requests for Genetic Testing.

This section applies to all policies with policy years
beginning on or after May 21, 2009.

A.  An issuer of a Medicare supplement policy or
certificate:

(1)  shall not deny or condition the issuance or
effectiveness of the policy or certificate (including the
imposition of any exclusion of benefits under the policy based
on a pre-existing condition) on the basis of the genetic
information with respect to such individual; and

(2)  shall not discriminate in the pricing of the policy or
certificate (including the adjustment of premium rates)of an
individual on the basis of the genetic information with respect
to such individual.

B.  Nothing in Subsection A shall be construed to limit the
ability of an issuer, to the extent otherwise permitted by law,
from

(1)  Denying or conditioning the issuance or effectiveness
of the policy or certificate or increasing the premium for a group
based on the manifestation of a disease or disorder of an insured
or applicant; or

(2)  Increasing the premium for any policy issued to an
individual based on the manifestation of a disease or disorder of
an individual who is covered under the policy (in such case, the
manifestation of a disease or disorder in one individual cannot
also be used as genetic information about other group members



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 226

and to further increase the premium for the group.
C.  An issuer of a Medicare supplement policy or certificate

shall not request or require an individual or a family member of
such individual to undergo a genetic test.

D.  Subsection C shall not be construed to preclude an
issuer of a Medicare supplement policy or certificate from
obtaining and using the results of a genetic test in making a
determination regarding payment (as defined for the purposes of
applying the regulations promulgated under part C of title XI
and section 264 of the Health Insurance Portability and
Accountability Act of 1996 as may be revised from time to time)
and consistent with Subsection A.

E.  For purposes of carrying out Subsection D, an issuer of
a Medicare supplement policy or certificate may request only the
minimum amount of information necessary to accomplish the
intended purpose.

F.  Notwithstanding Subsection C, an issuer of a Medicare
supplement policy may request, but not require, that an
individual or a family member of such individual undergo a
genetic test if each of the following conditions is met:

(1)  The request is made pursuant to research that complies
with part 46 of title 45, Code of Federal Regulations, or
equivalent Federal regulations, and any applicable State or local
law or regulations for the protection of human subjects in
research.

(2)  The issuer clearly indicates to each individual, or in the
case of a minor child, to the legal guardian of such child, to
whom the request is made that:

(a)  compliance with the request is voluntary; and
(b)  non-compliance will have no effect on enrollment

status or premium or contribution amounts.
(3)  No genetic information collected or acquired under this

subsection shall be used for underwriting, determination of
eligibility to enroll or maintain enrollment status, premium rates,
or the issuance, renewal, or replacement of a policy or
certificate.

(4)  The issuer notifies the Secretary in writing that the
issuer is conducting activities pursuant to the exception
provided for under this subsection, including a description of
the activities conducted.

(5)  The issuer complies with such other conditions as the
Secretary may by regulation require for activities conducted
under this subsection.

G.  An issuer of a Medicare supplement policy or certificate
shall not request, require, or purchase genetic information for
underwriting purposes.

H.  An issuer of a Medicare supplement policy or
certificate shall not request, require, or purchase genetic
information with respect to any individual prior to such
individual's enrollment under the policy in connection with such
enrollment.

I.  If an issuer of a Medicare supplement policy or
certificate obtains genetic information incidental to requesting,
requiring, or purchasing of other information concerning any
individual, such request, requirement, or purchase shall not be
considered a violation of Subsection H if such request,
requirement, or purchase is not in violation of Subsection G.

J.  For the purposes of this section only:
(1)  "Issuer of a Medicare supplement policy or certificate"

includes third-party administrator, or other person acting for or
on behalf of such issuer.

(2)  "Family member" means, with respect to an individual,
any other individual who is a first-degree, second-degree, third-
degree, or fourth-degree relative of such individual.

(3)  "Genetic information" means, with respect to any
individual, information about such individual's genetic tests, the
genetic tests of family members of such individual, and the
manifestation of a disease or disorder in family members of such
individual. Such term includes, with respect to any individual,

any request for, or receipt of, genetic services, or participation
in clinical research which includes genetic services, by such
individual or any family member of such individual. Any
reference to genetic information concerning an individual or
family member of an individual, who is a pregnant woman,
includes genetic information of any fetus carried by such
pregnant woman, or with respect to an individual or family
member utilizing reproductive technology, includes genetic
information of any embryo legally held by an individual or
family member.  The term "genetic information" does not
include information about the sex or age of any individual.

(4)  "Genetic services" means a genetic test, genetic
counseling (including obtaining, interpreting, or assessing
genetic information), or genetic education.

(5)  "Genetic test" means an analysis of human DNA,
RNA, chromosomes, proteins, or metabolites that detect
genotypes, mutations, or chromosomal changes. The term
"genetic test" does not mean an analysis of proteins or
metabolites that does not detect genotypes, mutations, or
chromosomal changes; or an analysis of proteins or metabolites
that is directly related to a manifested disease, disorder, or
pathological condition that could reasonably be detected by a
health care professional with appropriate training and expertise
in the field of medicine involved.

(6)  "Underwriting purposes" means,
(a)  rules for, or determination of, eligibility (including

enrollment and continued eligibility) for benefits under the
policy;

(b)  the computation of premium or contribution amounts
under the policy;

(c)  the application of any pre-existing condition exclusion
under the policy; and

(d)  other activities related to the creation, renewal, or
replacement of a contract of health insurance or health benefits.

R590-146-25.  Documents Incorporated by Reference.
The following filing documents are hereby incorporated by

reference within this rule and are available for public inspection
at the Insurance Department or at www.insurance.utah.gov.
These forms were adopted by the National Association of
Insurance Commissioners' Model Regulation number 651, as
approved October 2008:

A.  "MEDICARE SUPPLEMENT REFUND
CALCULATION FORM;"

B.  "REPORTING FORM FOR THE CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION FOR GROUP
POLICIES;"

C.  "REPORTING FORM FOR THE CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION FOR
INDIVIDUAL POLICIES;"

D.  "FORM FOR REPORTING MEDICARE
SUPPLEMENT POLICIES;"

E.  "DISCLOSURE STATEMENTS;" and
F.  "OUTLINE OF MEDICARE SUPPLEMENT

COVERAGE."

R590-146-26.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under 31A-2-308.

R590-146-27.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days from the effective date of the rule.

R590-146-28.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
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this end the provisions of this rule are declared to be severable.

KEY:  insurance
September 15, 2009 31A-22-620
Notice of Continuation April 5, 2012
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R590.  Insurance, Administration.
R590-203.  Health Grievance Review Process.
R590-203-1.  Authority.

This rule is specifically authorized by Subsections 31A-22-
629(4) and 31A-4-116, which requires the commissioner to
establish minimum standards for grievance review procedures.
The rule is also promulgated pursuant to Subsections 31A-2-
201(1) and 31A-2-201(3)(a) in which the commissioner is
empowered to administer and enforce this title and to make rules
to implement the provisions of this title. The authority to
examine carrier records, files, and documentation is provided by
Section 31A-2-203.

R590-203-2.  Purpose.
The purpose of this rule is to ensure that a carrier's

grievance review procedures for individual and group health
insurance and disability income insurance plans comply with 29
CFR 2560.503-1, and Sections 31A-4-116 and 31A-22-629.

R590-203-3.  Applicability and Scope.
(1)  This rule applies to individual and group:
(a)  health care insurance;
(b)  disability income policies; and
(c)  health maintenance organization contracts.
(2)  Long Term Care and Medicare supplement policies are

not considered health insurance for the purpose of this rule.
(3)  Disability income policies are exempt from R590-203-

6.
(4)  This rule does not apply to a health benefit plan that

complies with R590-261, Health Benefit Plan Adverse Benefit
Determinations.

R590-203-4.  Definitions.
In addition to the definitions in Section 31A-1-301, the

following definitions shall apply for the purposes of this rule:
(1)(a)  "Adverse benefit determination" means the:
(i)  denial of a benefit;
(ii)  reduction of a benefit;
(iii)  termination of a benefit; or
(iv)  failure to provide or make payment, in whole or in

part, for a benefit.
(b)  "Adverse benefit determination" includes:
(i)  denial, reduction, termination, or failure to provide or

make payment that is based on a determination of an insured's
eligibility to participate in a plan;

(ii)  a denial, reduction, or termination of, or a failure to
provide or make payment, in whole or in part, for, a benefit
resulting from the application of a utilization review; and

(iii)  failure to cover an item or service for which benefits
are otherwise provided because it is determined to be:

(A)  experimental;
(B)  investigational; or
(C)  not a medical necessity or appropriate.
(2)  "Carrier" means any person or entity that provides

health insurance or disability income insurance in this state
including:

(a)  an insurance company;
(b)  a prepaid hospital or medical care plan;
(c)  a health maintenance organization;
(d)  a multiple employer welfare arrangement; and
(e)  any other person or entity providing a health insurance

or disability income insurance plan under Title 31A.
(3)  "Consumer Representative" may be an employee of the

carrier who is a consumer of a health insurance or a disability
income policy, as long as the employee is not:

(a)  the individual who made the adverse determination; or
(b)  a subordinate to the individual who made the adverse

determination.
(4)  "Medical Necessity" means:

(a)  health care services or products that a prudent health
care professional would provide to a patient for the purpose of
preventing, diagnosing or treating an illness, injury, disease or
its symptoms in a manner that is:

(i)  in accordance with generally accepted standards of
medical practice in the United States;

(ii)  clinically appropriate in terms of type, frequency,
extent, site, and duration;

(iii)  not primarily for the convenience of the patient,
physician, or other health care provider; and

(iv)  covered under the contract; and
(b)  that when a medical question-of-fact exists medical

necessity shall include the most appropriate available supply or
level of service for the individual in question, considering
potential benefits and harms to the individual, and known to be
effective.

(i)  For interventions not yet in widespread use, the
effectiveness shall be based on scientific evidence.

(ii)  For established interventions, the effectiveness shall be
based on:

(A)  scientific evidence;
(B)  professional standards; and
(C)  expert opinion.
(5)(a)  "Scientific evidence" means:
(i)  scientific studies published in or accepted for

publication by medical journals that meet nationally recognized
requirements for scientific manuscripts and that submit most of
their published articles for review by experts who are not part of
the editorial staff; or

(ii)  findings, studies or research conducted by or under the
auspices of federal government agencies and nationally
recognized federal research institutes.

(b)  Scientific evidence shall not include published peer-
reviewed literature sponsored to a significant extent by a
pharmaceutical manufacturing company or medical device
manufacturer or a single study without other supportable
studies.

(6)(a)  "Urgent care claim" means a request for a health
care service or course of treatment with respect to which the
time periods for making non-urgent care request determination:

(i)  could seriously jeopardize the life or health of the
insured or the ability of the insured to regain maximum
function; or

(ii)  in the opinion of a physician with knowledge of the
insured's medical condition, would subject the insured to severe
pain that cannot be adequately managed without the health care
service or treatment that is the subject of the request.

(b)(i)  Except as provided in Subsection (6)(a)(ii), in
determining whether a request is to be treated as an urgent care
request, an individual acting on behalf of the carrier shall apply
the judgment of a prudent layperson who possesses an average
knowledge of health and medicine.

(ii)  Any request that a physician with knowledge of the
insured's medical condition determines is an urgent care request
within the meaning of Subsection (6)(a) shall be treated as an
urgent care claim.

R590-203-5.  Adverse Benefit Determination.
(1)  A carrier's adverse benefit determination review

procedure shall be compliant with the adverse benefit
determination review requirements set forth in 29 CFR
2560.503-1, effective January 20, 2001. This document is
incorporated by reference and available for inspection at the
Insurance Department.

(2)  A carrier's adverse benefit determination appeal board
or body shall include at least one consumer representative that
shall be present at every meeting.

R590-203-6.  Independent and Expedited Adverse Benefit
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Determination Reviews for Health Insurance.
(1)  A carrier shall provide an independent review

procedure as a voluntary option for the resolution of adverse
benefit determinations of medical necessity.

(2)  An independent review procedure shall be conducted
by an independent review organization, person, or entity other
than the carrier, the plan, the plan's fiduciary, the employer, or
any employee or agent of any of the foregoing, that do not have
any material professional, familial, or financial conflict of
interest with the health plan, any officer, director, or
management employee of the health plan, the enrollee, the
enrollee's health care provider, the provider's medical group or
independent practice association, the health care facility where
service would be provided and the developer or manufacturer of
the service being provided.

(3)  Independent review organizations shall be designated
by the carrier, and the independent review organization chosen
shall not own or control, be a subsidiary of, or in any way be
owned or controlled by, or exercise control with a health
insurance plan, a national, state, or local trade association of
health insurance plans, and a national, state, or local trade
association of health care providers.

(4)  The submission to an independent review procedure is
purely voluntary and left to the discretion of the claimant.

(5)  A carrier's voluntary independent review procedure
shall:

(a)  waive any right to assert that a claimant has failed to
exhaust administrative remedies because the claimant did not
elect to submit a dispute of medical necessity to a voluntary
level of appeal provided by the plan;

(b)  agree that any statute of limitations or other defense
based on timeliness is tolled during the time a voluntary appeal
is pending;

(c)  allow a claimant to submit a dispute of medical
necessity to a voluntary level of appeal only after exhaustion of
the appeals permitted under 29 CFR Subsection 2560.503-
1(c)(2);

(d)  upon request from any claimant, provide sufficient
information relating to the voluntary level of appeal to enable
the claimant to make an informed decision about whether to
submit a dispute of medical necessity to the voluntary level of
appeal.  This information shall contain a statement that the
decision to use a voluntary level of appeal will not affect the
claimant's rights to any other benefits under the plan and
information about the applicable rules, the claimant's right to
representation, and the process for selecting the decision maker.

(e)  An independent review conducted in compliance with
Section 31A-22-629, and this rule, can be binding on both
parties.  A claimant's submission to a binding independent
review is purely voluntary and appropriate disclosure and
notification must be given as required by 29 CFR 2560.503-1.

(6)  Standards for voluntary independent review:
(a)  The carrier's internal adverse benefit determination

process must be exhausted unless the carrier and claimant
mutually agree to waive the internal process.

(b)  Any adverse benefit determination of medical necessity
may be the subject of an independent review.

(c)  The claimant has 180 calendar days from the date of
the final internal review decision to request an independent
review.

(d)  A carrier shall use the same minimum standards and
times of notification requirement for an independent review that
are used for internal levels of review, as set forth in 29 CFR
Subsection 2560.503-1(h)(3), (i)(2) and (j).

(7)  A carrier shall provide an expedited review process for
cases involving urgent care claims.

(8)  A request for an expedited review of an adverse benefit
determination of medical necessity may be submitted either
orally or in writing. If the request is made orally a carrier shall,

within 24 hours, send written confirmation to the claimant
acknowledging the receipt of the request for an expedited
review.

(9)  An expedited review requires:
(a)  all necessary information, including the plan's original

benefit determination, be transmitted between the plan and the
claimant by telephone, facsimile, or other available similarly
expeditious method;

(b)  a carrier to notify the claimant of the benefit review
determination, as soon as possible, taking into account the
medical urgency, but not later than 72 hours after receipt of the
claimant's request for review of an adverse benefit
determination; and

(c)  a carrier to use the same minimum standard for timing
and notification as set forth in 29 CFR Subsection 2560.503-
1(h), 503-1(i)(2)(i), and 503-1(j).

(10)  This section, R590-203-6, does not apply to disability
income policies.

R590-203-7.  Disability Income Adverse Benefit
Determination Review.

(1)  A carrier will notify a claimant of the benefit
determination within 45 days of receipt of the claimant's request
for review of an adverse benefit determination.

(2)  The time period for making a determination on review
may be extended for up to 45 days when necessary due to
matters beyond the control of the carrier.

(3)  If the time period is extended due to the claimant's
failure to submit information necessary to decide a claim, the
time period for making the benefit determination on review shall
be tolled from the date on which the notification of the
extension is sent until the date on which the claimant responds
to the request for additional information.

(4)  Upon request, relevant information, free-of-charge,
must be provided to the claimant on any adverse benefit
determination.

R590-203-8.  File and Record Documentation.
A carrier shall:
(1)  make available upon request by the commissioner all

adverse benefit determination review files and related
documentation; and

(2)  shall maintain these records for the current calendar
year plus five years.

R590-203-9.  Enforcement Date.
The commissioner shall begin enforcing the revised

provisions of this rule on the effective date.

R590-203-10.  Severability.
If a provision or clause of this rule or its application to any

person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of these provisions
shall not be affected.

KEY:  insurance
December 8, 2011 31A-2-201
Notice of Continuation April 5, 2012 31A-2-203

31A-4-116
31A-22-629
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R590.  Insurance, Administration.
R590-239.  Exemption of Student Health Centers From
Insurance Code.
R590-239-1.  Authority.

This rule is promulgated and adopted pursuant to
Subsection 31A-1-103(3)(d) and Section 31A-2-201.

R590-239-2.  Purpose and Scope.
(1)  The purpose of this rule is to exempt student health

centers established by institutions of higher education from
regulation under the Utah Insurance Code.

(2)  Health insurance from an insurer made available by an
institution to its students is not exempt from provisions of the
Utah Insurance Code under this rule, even if use of the
institution's student health center is an integral part of the health
care coverage under the insurer's policy.

R590-239-3.  Definitions.
(1)  All definitions in Section 31A-1-301 are incorporated

by reference.
(2)  "Board" means the State Board of Regents established

in Section 53B-1-103.
(3)  "Eligible recipient" means:
(a)  an eligible student;
(b)  a spouse of an eligible student;
(c)  a child of, dependent of, or child placed for adoption

with, an eligible student;
(d)  the institution's officers, faculty, and employees; or
(e)  upon application by the institution or the institution's

student health center, other persons approved by written order
of the commissioner.

(4)  "Eligible student" is as defined by each institution, but
shall, at a minimum, require that the student be enrolled with the
institution.

(5)  "Health care provider" means a person who provides
health care services.

(6)  "Health care services" means "health care," as defined
in Section 31A-1-301.

(7)  "Institution" means an institution of higher education
or postsecondary educational institute that consists of the
following:

(a)  an institution described in Section 53B-1-102; or
(b)  an institution of high education that has been

accredited by the Northwest Commission on Colleges and
Universities.

(8)  "Student health center" means a facility that is operated
to provide health care services to eligible recipients:

(a)  by that institution or pursuant to contract with that
institution;

(b)  that employs health care providers, or contracts with
health care providers, which may make referrals to other health
care providers;

(c)  is funded, at least in part, by payment from one of the
following sources, which payment grants access to the student
health center during the period of time for which the eligible
student is registered:

(i)  a fee assessed to and paid by each eligible student at
registration, which; or

(ii)  the tuition paid by the eligible student;
(d)  may accept insurance payments, or assist users in

completing claims forms for insurance claims; and
(e)  may require eligible recipients to pay;
(i)  an additional fee for each time the student health center

is visited;
(ii)  an additional fee for specialty services;
(iii)  an additional fee for medical equipment; or
(iv)  an additional fee for medication received at the student

health center.
(9)  "Utah Insurance Code" means Title 31A, Utah Code

Annotated.

R590-239-4.  Supporting Facts.
(1)  Many institutions of higher education establish student

health centers to provide for limited health care needs to eligible
recipients.  A student health center arranges for health care
services to be provided by employing health care providers at
the student health center, or by contracting with health care
providers to provide health care services at the student health
center or other facilities, which are usually located in close
proximity to the institution's campus.  The student health center
may also contract with specialists to come to the student health
center on a periodic basis, or to provide services off-campus
when the student health center provides a referral to that
specialist.

(2)  The operation of the student health center is paid at
least in part either out of funds generated by the tuition of
eligible students or from a fee for that express purpose that each
eligible student is required to pay at the beginning of the
quarter, semester, or school year, usually at the same time
tuition and other fees are required to be paid.  In return, the
eligible student has the right to receive these limited health care
services at the student health center during the ensuing quarter,
semester, or school year.  Eligible students usually pay a
nominal fee each time they use the facility.

(3)  The student health center does not provide all services
required of a health maintenance organizations under the
definition of "basic health care services," but does enter into
arrangements with at least some of the persons listed in the
definition of a limited health plan to provide health care services
to the institution's eligible recipients, 31A-8-101.  Therefore,
while a student health center is not within the definition of a
health maintenance organization, it does come within the
definition of limited health plan.  As such, unless exempted by
statute or administrative rule, a student health center is subject
to regulation under the Insurance Code.

(4)  Institutions have an interest in providing their eligible
students with basic preventive and remedial health care in order
to reduce the possibility that progress toward a degree will be
impeded by unattended medical needs.  In addition, institutions
have an interest in mitigating the potential economic hardships
placed on health care providers directly, and the public in
general, from the institutions' eligible students receiving medical
services and then not being able to pay for those services.

(5)  To meet these basic medical needs of their students,
and reduce any potential negative impact on local health care
providers and the public, many institutions have established
student health centers.  Other than perhaps treating a visitor on
campus occasionally on an emergency basis, student health
centers provide health care services only to eligible students at
institutions, and, in some cases, to other eligible recipients.
Providing health care services or arranging for health care
services for students is not the primary purpose of institutions
of higher education; it is only incidental to the institutions'
primary purpose, which is to educate those that matriculate with
the institution.  Student health centers are not established to
enable the institutions of higher education to make a profit from
providing health care services at the student health center.

(6)  An institution is either a state institution under the
direct control of, and supervised by, the Board, or it must be
accredited by a regional accreditation organization.  In order to
be accredited, an institution must meet strict accounting
standards, and be able to demonstrate it is financially solid.  An
institution must therefore comply with the strict accounting and
financial requirements of the Board, or of a regional accrediting
entity, which would include the need to reflect on the financial
statements of the institution the liability for any risks the
institution assumes, or costs the institutions may incur, for its
student health center.  Any shortfall in providing health care
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services at the student health center would become the
obligation of the institution.  The institution can and must
protect itself from financial shortfalls that could cause the
providers to be left unpaid, and the students without health care
services at the student health center; the institution does this by
fixing the institution's liability either by employing the health
care providers, or by contracting with health care providers for
a fixed fee for the number of hours the health care provider is at
the student health center, regardless of the number of
patients/students the health care provider might see during that
time.  Since only limited health care services are provided at the
student health center, there is little or no likelihood the
institution will need to cover expenses such as major surgery, or
extended hospital stays.

R590-239-5.  Rule and Findings.
(1)  Unless exempted from regulation by statute or by this

rule, a student health center is a limited health plan, as defined
in Chapter 8 of the Utah Insurance Code, and must comply with
the provisions of the Utah Insurance Code.

(2)  Health insurance made available to an institution's
students through an insurer is not exempt from provisions of the
Utah Insurance Code under this rule, even if:

(i)  use of the institution's student health center is an
integral part of the health care coverage offered to the
institution's students; or

(ii)  the health insurance offered to the institution's students
requires initial treatment for any illness or injury be at the
institution's student health center.

(3)  Pursuant to Subsection 31A-1-103(3)(d)(i), the
commissioner finds that student health centers established by
institutions do not require regulation for the protection of the
interests of the residents of this state and that student health
centers are exempt from regulation under the Utah Insurance
Code.

R590-239-6.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-239-7.  Severability.
If any provision of this rule or the application thereof to

any person or circumstance is for any reason held to be invalid,
the remainder of the rule and the application of such provision
to other persons or circumstances shall not be affected thereby.

KEY:  health insurance exemption
April 9, 2007 31A-1-103
Notice of Continuation April 4, 2012 31A-2-201
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R610.  Labor Commission, Antidiscrimination and Labor,
Labor.
R610-3.  Filing, Investigation, and Resolution of Wage
Claims.
R610-3-1.  Authority.

This rule is enacted under the authority of Sections 34-23-
104, 34-28-9, 34-28-19 and 34-40-105.

R610-3-2.  Definitions.
The following definitions are in addition to the statutory

definitions specified in Sections 34-23-103, 34-28-2, and 34-40-
102.

A.  "Claim" means a properly completed Wage Claim
Assignment Form, filed with the Division by a wage claimant.

B.  "Claimant" means a person making a claim, as stated in
subsection A.

C.  "Commission" means the Labor Commission.
D.  "Defendant" means a person against whom a claim is

made.
E.  "Director" is the Director of the Division of

Antidiscrimination and Labor.  Director also means a designee
denoted by the Commission to serve in the Director's absence.

F.  "Division" means the Division of Antidiscrimination
and Labor within the Labor Commission and the personnel
responsible for receiving, investigating and resolving claims.

G.  "Hearing Officer" means a presiding officer who is
designated by the Commission to commence adjudicative
proceedings, process claims and complaints, conduct
investigations, hold hearings, assess penalties, issue subpoenas,
and enter Orders.

H.  "Hours employed" includes all time during which an
employee is required to be working, to be on the employer's
premises ready to work, to be on duty, to be at a prescribed work
place, to attend a meeting or training, and for time utilized
during established rest or break periods excluding meal periods
of 30 minutes or more where the employee is relieved of all
responsibilities.

I.  "Mail" or "Mailed" means first class mailing sent to the
parties of a wage claim or claim of retaliation, to the last known
address on the Commission's record.

J.  "Presiding Officer" includes those defended by Section
63G-4-103(1)(h)(i).

R610-3-3.  Exceptions.
Public, general agricultural, household domestic, and

certain other employments are excepted from the provisions of
these rules pursuant to Section 34-28-1.

R610-3-4.  Filing Procedure and Commencement of Agency
Action.

A.  For purposes of Section 63G-4-201, commencement of
an adjudicative proceeding at the Division to resolve a claim for
wages is accomplished by the wage claimant filing a wage claim
assignment form.  The wage claim assignment form shall act as
a request for agency action and the form and accompanying
agency cover letter shall together include all information
specified in Section 63G-4-201(2).

B.  An employee who is denied full payment of wages due
or is affected or aggrieved by a violation of a statutory provision
may file a claim with the Division on a form provided by the
Division for that purpose.

1.  Besides amounts due an employee for labor or services
on a time, task, piece, commission, or other reasonable method
of calculating the amount, wages also includes the following
items, if due under an agreement with the employer or under a
policy of the employer:

a.  vacation;
b.  holiday;
c.  sick leave;

d.  paid time off; and
e.  severance payments and bonuses.
C.  The claim shall include the Claimant's name and

address, the Defendant's name and address, a brief and concise
statement of the claims, complaints, or allegations, the amount
of money which is alleged to be due the Claimant and the
Claimant's signature or the signature of the Claimant's
authorized representative.

D.  Upon receipt of a claim, the Division shall enter its
receipt and assign a claim number.

E.  The Division may telephone the Defendant and attempt
to resolve the claim.

F.  When a rapid resolution is not effected, the Division
shall mail to the Defendant a copy of the claim and a blank
answer form together with an accompanying agency cover letter.

G.  The Defendant shall have ten working days from the
date of the letter to submit an answer to the claim.

H.  Where the Defendant concedes the validity of the
claim, the Defendant may pay or otherwise satisfy the claim
within ten working days from the date of the letter without being
subject to a penalty, under Section 34-28-9(2).

1.  As an exception to Subsection H, defendants that are
repeat offenders by having more than two wage claims filed
against them within a running year, which claims are determined
by the Division to be valid and to not have resulted from the
same facts or circumstances, shall be subject to a penalty in
accordance with Section 34-28-9(2).

I.  The Division shall by mail provide a copy of the
defendant's answer to the claimant.  The claimant shall have ten
working days from the date of the letter to submit a rebuttal, if
any.

R610-3-5.  Investigation.
For the purpose of determining the validity or invalidity of

the filed claim, the Division pursuant to Sections 34-28-9 and
34-28-10, may:

A.  Interview and obtain additional statements from either
party;

B.  Attempt to obtain from the Defendant an answer and
statement where the Defendant has failed to submit an answer
to the claim;

C.  Examine, copy, inspect, and summarize relevant
records or documents held by the parties or other persons;

D.  Obtain written statements of third persons relevant to
the claim;

E.  Contact and receive relevant information from other
government agencies or officials; or

F.  Make relevant inquiries necessary in making a
preliminary decision.

R610-3-6.  Preliminary Findings.
A.  At the conclusion of the investigation or upon the

Defendant's failure to respond to the allegations of the claim, the
Division may issue a Preliminary Finding.

B.  Preliminary Findings shall set forth the issue or issues
of the claim and state the findings based on the information
contained in the wage claim file.

1.  If the claim has been determined to be valid the
Preliminary Finding shall contain a brief statement of the reason
thereof, the statute(s) or rule(s) violated, and specify the remedy
which shall be complied with within ten working days from the
date of the document.

2.  If the claim has been determined to be invalid the
Preliminary Finding shall contain a brief statement of the reason
thereof and contain notice that the claim is being dismissed.

C.  Preliminary Findings shall be mailed to the parties and
any attorney of record.

D.  A party may submit a request for review or request an
informal hearing. This request shall be made in writing and
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received by the Division within ten working days of the date of
the Preliminary Finding and shall state the reason for the request
and include any available evidence to support their position.

E.  Failure to request a review or request an informal
hearing within the time prescribed in Subsection D. precludes a
review or hearing.

R610-3-7.  Default Order.
A.  A hearing officer may issue an Order On Default And

Order To Pay based on the Preliminary Finding issued by the
Division.

B.  An Order On Default And Order To Pay may be issued
following an investigation and bypassing a Preliminary Finding
if any of the following occur:

1.  The Claimant is issued a non-negotiable check in the
payment of wages in violation of Section 34-28-3(2).

2.  The Defendant admits the validity of the claim.
3.  The Defendant failed to respond to the allegations of the

claim within the time specified or to participate in the
investigation, or when the Division deems appropriate.

C.  The penalty provided for by Section 34-28-9(2) may be
awarded in addition to the award for wages.

D.  After issuance of the Order On Default And Order To
Pay, the only agency review available is that specified in R610-
3-11.

R610-3-8.  Agreements and Settlements.
A.  No provision of Title 34, Chapter 28, can be

contravened by a mutual agreement between an employee and
employer unless the agreement is approved by the Division.

B.  Notice of settlement conference shall be mailed to the
parties involved in the wage claim advising them of the time,
date, and place of the conference.  A continuance shall only be
granted for good cause, at the option of the hearing officer.

C.  In the event of settlement the parties shall sign a
settlement agreement stating the terms of the settlement, and
shall include:

1.  A stipulation that in the event of breach of the
agreement the Division may enter an Order enforcing the
settlement agreement; and

2.  Approval of the settlement agreement by a
representative designated by the Division.

R610-3-9.  Hearings.
A.  Pursuant to Section 63G-4-202(1), the Division may

resolve the claim for wages filed pursuant to R610-3-4 by
holding an informal hearing subject to the provisions of Section
63-46b-5.  This hearing may be converted to a formal hearing
pursuant to Section 63G-4-202(3).

B.  Where the Division deems appropriate or upon a timely
request of either party, an informal hearing may be scheduled.

C.  Notice of hearing shall be mailed to the parties involved
in the wage claim advising them of the time, date, and place of
the hearing and shall specify if the hearing is an informal or a
formal proceeding.  Notice of hearing shall be mailed and shall
constitute proper notice.

D.  A continuance shall only be granted for good cause at
the option of the hearing officer.

E.  The hearing officer may at his or her option record a
hearing or accept testimony under oath.

F.  The parties shall submit all relevant evidence, not
previously submitted to the Division, at the hearing.

G.  The hearing officer may request additional evidence of
either party and set time limits for its submission, prior to the
close of the hearing.

H.  A signed Order issued by the hearing officer shall be
pursuant to Section 63G-4-203, and shall be promptly mailed to
each of the parties.  The Order issued may be:

1.  An Order awarding payment to the Claimant and may

include a penalty pursuant to Section 34-28-9(2), in addition to
the wages determined due.

2.  An Order For Dismissal terminating proceedings on the
wage claim by the Division.

I.  After issuance of the hearing officer's Order, the only
agency review available is that specified in R610-3-11.

R610-3-10.  Attorney Fees.
A.  Pursuant to Section 34-28-9(4)(b), attorney fees and

costs shall be allowed to counsel employed by the commission,
the attorney general or the county representing the commission
in appeals when the plaintiff prevails and in judgment
enforcement proceedings.  Attorney fees shall be allowed in the
amount of $500 or one-third of the award, whichever is greater.

R610-3-11.  Agency Review.
A.  After issuance of an Order On Default And Order To

Pay or of a hearing officer's Order, the only agency review
available to a party is a request for reconsideration as specified
in Section 63G-4-302.

B.  Reconsideration shall be based on the contents of the
file.  No new evidence shall be accepted.

C.  The Division Director is the reviewer for the purpose
of reviewing all matters where a request for reconsideration was
properly filed and shall do so pursuant to Section 63G-4-302(3).

R610-3-12.  Judicial Review.
Judicial review of a wage claim Order is pursuant to

Section 63G-4-402.

R610-3-13.  Declaratory Orders.
As required by Section 63G-4-503, this rule provides the

procedure for submission, review, and disposition of petitions
for agency Declaratory Orders on the applicability of statutes,
rules, and Orders governing or issued by the agency.

A.  Petition form and filing.
1.  The petition shall be addressed and delivered to the

Director, who shall mark the petition with the date of receipt.
2.  The petition shall:
a.  be clearly designated as a request for an agency

Declaratory Order;
b.  identify the statute, rule, or Order to be reviewed;
c.  describe in detail the situation or circumstance in which

applicability is to be reviewed;
d.  describe the reason or need for the applicability review,

addressing in particular why the review should not be
considered frivolous;

e.  include an address and telephone number where the
petitioner can be contacted during the regular work days;

f.  declare whether the petitioner has participated in a
completed or on-going adjudicative proceeding concerning the
same issue within the past 12 months; and

g.  be signed by the petitioner.
B.  Reviewability.
1.  The agency shall not review a petition for Declaratory

Orders that is:
a.  not within the jurisdiction and competence of the

agency;
b.  trivial, irrelevant, or immaterial; or
c.  otherwise excluded by state or federal law.
C.  Petition review and disposition.
1.  The Director shall promptly review and consider the

petition and may:
a.  meet with the petitioner;
b.  consult with counsel or the Attorney General; or
c.  take action consistent with the law that the agency

deems necessary to provide the petition adequate review and
due consideration.

2.  The Director may issue an Order pursuant to Section
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63G-4-503(6).
D.  Administrative review of the Declaratory Order is per

Section 63G-4-302, only.

R610-3-14.  Enforcement.
A.  Docketing of Order or final agency action as a lien.
1.  An abstract of the final Order shall be docketed by the

Division in the office of the clerk of the district court of any
county in the state.  Time of receipt of the abstract shall be noted
thereon and entered in the judgment docket pursuant to Section
34-28-9(3)(a), (b), and (c).

2.  The docketing of an Order shall constitute a lien against
the real property of the defendant situated in the county for a
period of eight years.

B.  Execution may be issued on the lien within the same
time and in the same manner and with the same effect as if the
Order were a judgment of the district court.

C.  Appeals and judgment enforcement and fees.
1.  A copy of each Order or final agency action not

complied with after 30 days of its issuance and all notices of
appeal of an Order or final agency action may be sent to the
office of the appropriate County Attorney, or to counsel
employed or appointed by the Commission, to represent the
Commission on all appeals and to enforce judgments.

2.  Counsel employed or appointed by the Commission or
the County Attorney for the county in which the plaintiff or the
defendant resides, depending on the district in which the final
Order is docketed, shall represent the Commission on all appeals
and shall enforce judgments.

3.  Reasonable attorney's fees and costs on de novo appeals
where the Commission prevails and for judgment enforcing
procedures shall be awarded the Commission, the appointed
counsel, or the county.

R610-3-15.  Time.
A.  An Order is deemed issued on the date on the face of

the Order which is the date the presiding officer signs the Order.
B.  In computing a period of time prescribed or allowed by

these rules or by applicable statute:
1.  The day of the act, event, finding, or default, or the date

an Order is issued, shall not be included;
2.  The last day of the period so computed shall be

included, unless it is a Saturday, a Sunday, or a state legal
holiday, in which event the period runs until the end of the next
working day;

3.  When the period of time prescribed is less than seven
days, intermediate Saturdays, Sundays, and state legal holidays
shall be excluded in the computation;

4.  No additional time for mailing shall be allowed.

R610-3-16.  Retaliation.
A.  Section 34-28-19 prohibits an employer from retaliating

against employees.  Claims of unlawful retaliation shall be
resolved as follows:

1.  An employee alleging retaliatory action by his employer
may file a complaint with the Division.  The Division shall mail
a copy of the complaint to the employer and allow ten working
days for the employer to submit a written response to the
complaint.  Additionally, the Division may attempt to resolve
the complaint by informal means.

2.  After the time allowed for response and if informal
resolution has been unsuccessful, the Division shall conduct a
hearing to determine whether the employer has violated Section
34-28-19 by retaliating against the employee.  The Division's
determination shall be mailed to each party.

a.  If the Division determines that no retaliation has
occurred, it shall dismiss the employee's complaint.

b.  If the Division determines retaliation has occurred, it
shall order the employer to end the retaliatory action and

reimburse the employee for lost wages and benefits.
B.  Right of Appeal:
1.  The only agency review available to any party is a

request for reconsideration as specified in Section 63G-4-302.
2.  Reconsideration shall be based on the contents of the

file and submitted within 20 days of the date of the issued order.
No new evidence will be accepted.

3.  The Division Director is the reviewer for the purpose of
reviewing all matters where a request for reconsideration was
properly filed and shall do so pursuant to Section 63G-4-302
(3).

4.  Judicial review of the order may be pursued as specified
in Section 63G-4-402.

C.  The Division may enforce any final order as provided
in Section 34-28-9(3) and (4).

R610-3-17.  Bankruptcy.
In the event the defendant files a petition with the U.S.

Bankruptcy Court, the Division shall suspend its administrative
action until the bankruptcy case is concluded or dismissed.

R610-3-18.  Deductions and Offsets.
The following sums shall constitute lawful deductions or

offsets from wages due an employee:
A.  Sums deducted from wages pursuant to the Internal

Revenue Code or other Federal tax provision;
B.  Sums deducted from wages pursuant to the Social

Security Administration Act and Federal Insurance Contribution
Act;

C.  Sums deducted from wages pursuant to any Utah city,
county, or state tax;

D.  Sums deducted from wages as dues, contributions, or
other fees to a labor, employee, professional, or other employer-
related organization or association; and sums as contributions
for an employee's participation or eligibility in a health, welfare,
insurance, retirement, or other benefit plan or program, provided
that the:

1.  Employee has granted written authorization for the
deductions; and

2.  Deductions shall terminate upon the written revocation
of the authorization;

E.  Sums deducted from wages as payments, repayments,
contributions, deposits, to a credit union, banking, savings, loan,
trust or other financial institution, provided that the:

1.  Employee has granted written authorization for the
deductions; and

2.  Deductions shall terminate upon the written revocation
of the authorization;

F.  Sums deducted from wages as payment for the purchase
of goods or services by the employee from the employer,
provided that the:

1.  Employee has actual or constructive possession of the
goods or services purchased; and

2.  Employee's purchase is evidenced by the employee's
written acknowledgment;

G.  Sums deducted from wages for damages suffered by the
employer due to the employee's negligence:

1.  A potential deduction shall meet the following pre-
conditions:

a.  negligence and damages arise out of the course of
employment;

b.  employer has not received payments, compensation, or
any form of restitution for the same monetary loss from an
insurer, assurer, surety, or guarantor to cover the injuries, losses,
or damages;

c.  offset is reasonably related to the amount of the damage;
and

d.  damage is over and above wear and tear reasonably
expected in the normal course of business.
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2.  Methods of determining an employee's negligence and
amount of damage are:

a.  by a judicial proceeding;
b.  by an employer's written and published procedures

coupled with an employee's express authorization for the
deduction in writing; or

c.  by any other provision allowed or required by law
pursuant to Section 34-28-3(5).

H.  Sums deducted from wages, in the proper amounts, for
enforcement of a valid attachment or garnishment shall be
honored by the Division;

I.  Sums deducted from wages as repayment to the
employer by the employee of advances or loans made to the
employee by the employer, provided that the:

1.  Advance or loan to the employee occurred while the
employee was in the employ of the employer; and

2.  Employee's receipt of the advance or loan is evidenced
by the employee's written acknowledgment;

J.  Sums deducted from wages as a result of loss or damage
occurring from the criminal conduct of the employee against the
property of the employer, provided that:

1.  The employee has been adjudged guilty by a judicial
proceeding of the specified crime committed against the
property of the employer;

2.  The crime occurred during the employment relationship
or out of the employment relationship; and

3.  The property of the employer cannot or has not been
reunited with the employer; or

4.  The employee willfully and through his own admission
did in fact destroy company property.  An offset against the
earned wages may be allowed at the hearing officer's discretion.

K.  Sums deducted from the wages resulting from cash
shortages, provided that the:

1.  Employee gives written acknowledgment upon
beginning employment that he or she shall be responsible for
shortages;

2.  Employee shall at the beginning of his or her work
period be checked in or verified on the register or with the cash
amount by the employer in the employee's presence and give
written acknowledgment of the verification;

3.  Employee at the end of the work period be checked out
or verified on the register or with the cash amount by the
employer in the employee's presence and give written
acknowledgment of the verification; and

4.  Employee be the sole and absolute user and have sole
access to the register or cash amount from the time checked in
under Subsection (2) until the time checked out under
Subsection (3);

L.  Sums deducted from wages as payment for the purchase
of goods, tools, equipment, or other items required for the
employment of a person, provided that the:

1.  Employee's purchase and receipt of the items is
evidenced by a written acknowledgment;

2.  Employee has actual or constructive possession of the
goods or items; and

3.  Employer repurchase the items from the employee at the
employee's option upon the termination of employment at a fair
and reasonable price;

M.  Sums deducted from wages as payment for goods,
tools, equipment, or other items furnished and assigned to the
employee by the employer, provided that:

1.  The item was assigned during the employment of the
employee;

2.  The employee gave written acknowledgment of the
receipt of the item; and

3.  The item was not returned to the employer upon
termination.

R610-3-19.  Timely and Unconditional Payment of Wages.

A.  In case of a dispute over wages, the employer shall give
written notice to the employee, of the amount of wages which
he concedes to be due and shall pay that amount without
condition within the time required by statute;

B.  Acceptance by the employee of a payment made
hereunder shall not constitute a release or waiver as to the
balance of a claim for wages;

C.  The employer shall not be entitled or permitted to
deduct any sums where the employer has failed to make
payment of wages within the time period required by statute.

R610-3-20.  Check Stubs.
All lawful offsets enumerated in this rule shall be itemized

on a statement or a detachable check stub and provided to the
employee as required by Section 34-28-3(4).

R610-3-22.  Payment of Wages Via Pay Cards.
A pay card is a stored value card that can be used at an

ATM-type machine to access wages that are credited to the card.
An employer may use a pay card to pay an employee's wages if
the following conditions are met:

A.  With one use, the employee shall be able to withdraw
the full amount of earned wages without incurring a fee.  "One
use" means a single transaction.

B.  The full amount of wages for a pay period shall be
available for the employee via the pay card on the applicable
payday.

C.  On each payday, the employer shall provide the
employee a statement of deductions from the employee's gross
wages for the subject pay period.  This statement shall be
provided:

1.  in writing, or
2.  electronically, provided that the employee must be able

to easily and immediately access the information and print a
paper copy of the same, without cost.

KEY:  wages, minors, labor, time
April 16, 2012 34-23-101 et seq.
Notice of Continuation October 5, 2011 34-28-1 et seq.

34-40-101 et seq.
63G-4-102 et seq.
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R651. Natural Resources, Parks and Recreation.
R651-102.  Government Records Access Management Act.
R651-102-1.  Purpose and Authority.

(1)  This rule prescribes where and to whom requests for
information shall be directed and provides procedures for access
to division records as allowed under Subsection 63-2-204(2).

(2)  Specific procedures for requesting division records are
provided in Chapter 2, Title 63, Government Records Access
and Management Act.

R651-102-2.  Definitions.
(1)  Terms used in this rule are defined in Section 63-2-

103.
(2)  In addition:
(a)  "Records officer" means the individual located in the

Salt Lake division office designated by the director of the
division to work with state archives in the care, maintenance,
scheduling, designation, classification, disposal, and
preservation of records.

(b)  "Division" means the Division of Parks and
Recreation.

R651-102-3.  Allocation of Responsibility Within the
Division.

The division is considered a governmental entity and the
director of the division is considered the head of the
governmental entity.

R651-102-4.  Requesting Information.
(1)  A person making a request for any record shall furnish

the division with a written request as provided in Subsection 63-
2-204(1) on a form provided by the division.

(2)(a)  A request for any record shall be made only to the
records officer in the Salt Lake division office located at 1594
West North Temple Salt Lake City, Utah.

(b)  Response to a request submitted to any person other
than the records officer in the Salt Lake division office may be
delayed.

(3)(a)  The records officer shall respond to each request
according to Section 63-2-204.

(b)  Under authority of Subsection 63-2-201(5)(b) the
director may, in his discretion, disclose records that are private
under Subsection 63-2-302(2) or protected under Section 63-2-
304 to persons other than those specified in Section 63-2-202 or
63-2-206 if he determines there is no interest in restricting
access to the record, or that the interests favoring access
outweighs the interest favoring restriction of access.

R651-102-5.  Requests for Access for Research Purposes.
(1)  Access to private or controlled records for research

purposes is allowed under Section 63-2-202(8).
(2)  Requests for access to private or controlled records for

research purposes may be made to the records officer in the Salt
Lake division office.

R651-102-6.  Intellectual Property Records.
(1)  The division may duplicate and distribute an

intellectual property right that is owned by the division in
accordance with Subsection 63-2-201(10).

(2)  Decisions with regard to these rights shall be made by
the records officer in the Salt Lake division office.

(3)  Any request regarding the duplication and distribution
of such materials shall be made in writing to the records officer
in the Salt Lake division office.

R651-102-7.  Fees.
(1)  The division, pursuant to Section 63-2-203, may

charge a reasonable fee to cover the actual cost of duplicating a
record or compiling a record in a form other than that

maintained by the division.
(2)  The division shall establish fees according to

Subsection 63-38-3(3).
(3)  Fees must be paid at the time of the request or before

the records are provided to the requester.
(4)  The records officer may fulfill a record request without

charge according to the guidelines established in Subsection 63-
2-203(3).

(5)  Requests for a fee waiver may be made to the records
officer in the Salt Lake division office.

R651-102-8.  Denials.
(1)  If the records officer denies a request in whole or in

part, he shall send a notice of denial to the requester either in
person or by sending the notice to the requester's address.

(2)  The notice of denial shall contain the information
required in Subsection 63-2-205(2).

R651-102-9.  Appeal of Access Determination.
(1)  Any person aggrieved by an access determination made

by the records officer, including a person not a party to the
division proceeding may, within 30 days after the determination,
appeal the determination to the director by submitting a notice
of appeal on a form provided by the division.

(2)  The notice of appeal shall contain the information
provided in Subsection 63-2-401(2).

(3)  Upon receiving the notice of appeal the director shall
make a determination according to the guidelines and within the
time periods specified in Section 63-2-401.

R651-102-10.  Appeal of Request to Amend a Record.
(1)  Any individual contesting the accuracy or

completeness of any public, private, or protected record
concerning him may request the division amend the record
according to the guidelines specified in Subsection 63-2-603(2).

(2)  The request to amend shall be considered a request for
agency action as prescribed in Subsection 63-46b-3 and the
adjudicative proceeding shall be conducted informally
according to the procedures prescribed in Section 63-46b-5 and
R651-101, Adjudicative Proceedings.

(3)  Any request to amend a record must be made to the
records officer in the Salt Lake division office on a form
provided by the division.

KEY:  government documents, freedom of information,
public records
1993 63-2-204
Notice of Continuation April 11, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-1.  Definition of Terms.
R652-1-100.  Authority.

This rule implements Section 65A-1-4(2) which authorizes
the Division of Forestry, Fire and State Lands to provide
definitions which apply to all rules promulgated by the division
unless otherwise provided.

R652-1-200.  Definitions.
1.  Animal unit (AU):  is equal to one cow and calf or their

equivalent.
2.  Beneficiaries:  the citizens of the state of Utah.
3.  Beds of navigable lakes and streams:  the lands lying

under or below the "ordinary high water mark" of a navigable
lake or stream.

4.  Carrying capacity:  the acreage required to adequately
provide forage for an animal unit (AU) for a specified period
without inducing range deterioration.

5.  Commercial gain:  compensation, in money, in services,
or other valuable consideration rendered or products provided.

6.  Comprehensive Management Plans:  plans prepared for
sovereign lands that guide the implementation of sovereign land
management objectives.

7.  Cultural Resources:  prehistoric and historic materials,
features, artifacts.

8.  Cultural Resource Survey:
(a)  Class I:  literature and site files search.
(b)  Class II:  sample field surface survey or inspection.
(c)  Class III:  intensive field surface survey.
9.  Director:  the director of the Division of Forestry, Fire

and State Lands
10.  Division:  Division of Forestry, Fire and State Lands
11.  Easements:  a right to use or restrict use of land or a

portion of a real property interest in the land for a particular
purpose granted by the division to a qualified applicant
including but not limited to transmission lines, canals and
ditches, pipelines, tunnels, fences, roads and trails.

12.  Management Plans:  Comprehensive Management
Plans, Resource Plans and Site-Specific Plans.

13.  Ordinary high water mark:  the high water elevation in
a lake or stream at the time of statehood, uninfluenced by man-
made dams or works, at which elevation the water impresses a
line on the soil by covering it for sufficient periods to deprive
the soil of its vegetation and destroy its value for agricultural
purposes or other tests as may be applied by the courts.  This
"ordinary high water mark" may not have been adjudicated in
the courts.

14.  Paleontological Resources (fossils):  the remains or
traces of organisms, plant or animal, that have been preserved by
various means in the earth's crust.

15.  Paleontological Resource Survey:  an evaluation of the
scientific literature or previous paleontological survey reports to
assess the potential for discovery or impact to fossils by a
proposed development, followed by a pedestrian examination of
the exposed geological formations suspected of containing
fossils of significance.

16.  Paleontological Site:  an exposure of a geologic
formation having fossil evidence of scientific value as
determined by professional consensus.

17.  Planning Unit:  the geographical basis of a general or
comprehensive management plan; a consolidated block of state
land, or a group of isolated state land sections or parts thereof,
or a combination of blocks and isolated sections which provide
common management opportunities or which have common
commercial gain, natural or cultural resource concerns.

18.  Preliminary Development Plan:  the submittal, both of
maps and written material, which shall identify and determine
the extent and scope on a proposed unit development of the
entire acreage under application.  It shall illustrate, in phases,

the development of the entire acreage and include a time table
of the estimated schedule of development.  The preliminary
development plan shall identify density, open space,
environmental reserves, site features, services and utilities, land
ownerships, local master planning, zoning compliance and basic
engineering feasibility.

19.  Preliminary Development Plat:  a plat which shall
outline and specify the number of dwelling units, the type of
dwelling units, the anticipated location of the transportation
systems and description of water and sewage systems for the
developed area on a Unit Development Lease.

20.  Range condition:  the relation between current and
potential condition of the range site.

21.  Record of Decision:  a written finding describing a
division action, relevant facts, and the basis upon which the
decision for action was made.

22.  Resource Plans:  a plan prepared for a specific
resource, such as mining, timber, grazing or real estate.

23.  Rights-of-Entry:  a right to a specific, non-depleting
land use granted by the division to a qualified applicant that is
temporary in nature, generally not to exceed one year in
duration, including but not limited to seismic and land surveys,
research sites, access across sovereign lands, and other
temporary types of land uses.

24.  Significant site:  any site which is designated by the
Division of State History as scientifically worthy of specific
management.

25.  Site:  archaeological and cultural sites are places of
prehistoric and historic human activity including aboriginal
mounds, forts, buildings, earth works, village locations, burial
grounds, ruins, caves, petroglyphs, pictographs, or other
locations which are the source of prehistoric cultural features
and specimens.

26.  Site Specific Plans:  plans prepared for sovereign lands
which provide direction for specific actions.  Site-specific plans
shall include Records of Decision in either narrative or summary
form.

27.  Sovereign lands:  those lands lying below the ordinary
high water mark of navigable bodies of water at the date of
statehood and owned by the state by virtue of its sovereignty or
land received in exchange for sovereign lands.

28.  Survey Report:  report of the various site files and field
surveys or inspections.

KEY:  administrative procedure, definitions
1993 65A-1-4(2)
Notice of Continuation April 2, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-3.  Applicant Qualifications and Application Forms.
R652-3-100.  Authority.

This rule implements Sections 65A-6-2 and 65A-7-1 which
authorize the Division of Forestry, Fire and State Lands to
prescribe the applicant requirements and the form of application.

R652-3-200.  Applicant Qualifications.
Any person qualified to do business in the state of Utah,

and is not in default under the laws of the state of Utah, relative
to qualification to do business within the state, or not in default
on any previous obligation with the division, shall be a qualified
applicant for lease or permit.

R652-3-300.  Application Forms.
Application for the purchase, exchange, or use of sovereign

lands or resources, shall be on forms provided by the division or
exact copies of division forms.

R652-3-400.  Application Processing.
Until a division executed instrument of conveyance, lease,

permit or right is delivered or mailed to the successful applicant,
applications for the purchase, exchange, or use of sovereign
lands or resources shall not convey or vest the applicant with
any rights.  All applications for lease, sale, or exchange shall be
subject to cancellation by the division prior to execution if in the
best interest of the beneficiaries of that land.  Applications shall
be processed in accordance with the applicable rules in effect at
the time the application was accepted except that the division
may apply rule changes that become effective during the
processing of an application if the application of the rule change
is in the best interest of the beneficiary of the land.  If the
applicant objects to compliance with changes in the rules, then
the applicant may elect to withdraw the application.  For
applications which are withdrawn or cancelled under this section
400, all fees shall be refunded to the applicant without penalty.

KEY:  administrative procedure, residency requirements
1993 65A-6-2
Notice of Continuation April 2, 2012 65A-7-1
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-4.  Application Fees and Assessments.
R652-4-100.  Authority.

This rule implements Section 65A-1-4(2) which authorizes
the Division of Forestry, Fire and State Lands to adopt rules
necessary to fulfill the purposes of Title 65A.

R652-4-200.  Fee Schedule.
The fees are established by the Division of Forestry, Fire

and State Lands.  A copy of the fee schedule is available at the
Division of Forestry, Fire and State Lands offices.

KEY:  administrative procedure, filing fees, rates
1989 65A-1-4(2)
Notice of Continuation April 2, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-5.  Payments, Royalties, Audits, and Reinstatements.
R652-5-100.  Authority.

This rule implements Section 65A-1-4(2) which authorizes
the Division of Forestry, Fire and State Lands to adopt rules
necessary to fulfill the purposes of Title 65A.

R652-5-200.  Payments.
Payments include rentals, royalties or any other financial

obligation owed under the terms of a lease, permit or any other
agreement.

1.  As a matter of convenience, the division allows parties
other than the obligee to remit payments to the state on the
obligee's behalf; however, this practice in no way relieves the
obligee of any statutory or contractual obligations concerning
the proper and timely payments or the proper and timely filing
of reports.  For practical reasons, the division often makes direct
requests for reports and other records from parties other than the
obligees.  Payors should be aware that their actions subject
leases to cancellation or subject delinquent royalties to interest
charges.  It is, therefore, in the best interest of all parties to
cooperate in responsibly discharging their obligations to each
other and to the state.

2.  The obligee bears final responsibility for payments.  In
order to meet payment obligations of a lease, permit, or other
financial contract with the division, payments must be received
as defined in subsection 4 of this rule by the appropriate due
dates and must be accompanied by the appropriate report.

3.  When a change of payor(s) on a property is to occur, the
most recent payor of record shall notify the division by letter
prior to the change.  This shall not be construed, however, to
relieve the obligee of the ultimate responsibility.

4.  Payments will be considered received if it is either
delivered to the division, or if the postmark stamped on the
envelope or other appropriate wrapper containing it, is dated on
or before the due date.  If the post office cancellation mark is
illegible, erroneous, or omitted, the payment will be considered
timely if the sender can establish by competent evidence that the
payment was deposited in the United States mail on or before
the date for filing or paying.  If the due date or cancellation date
falls upon a regular non-workday or legal holiday, the payment
shall be considered timely if received as defined herein by the
next business day.

5.  Payments will be enforced even though a division order
is incomplete or because of other irregularities.

6.  A return check fee, in accordance with the Division fee
schedule will be charged on all checks returned by the bank.

7.  Any financial obligation not received by its contractual
due date will initiate a written cancellation notice by certified
mail, return receipt requested.  The cancellation date for any
lease/permit or other contractual agreement unless otherwise
specified in this rule, is defined as 30 days after the postmark
date stamped on Post Office Form 3800, Receipt for Certified
Mail.  In the event payment is not received by the division on or
before the cancellation date, the lease, permit or other
contractual agreement will be subject to cancellation, forfeiture
or termination without further notice.

A default in the payment of any installment of principal or
interest due under the terms of any land purchase agreement not
received by the division more than 30 days after the due date
shall initiate a certified billing, return receipt requested.  If all
sums then due and payable are not received within 90 days after
the mailing of the certified notice on Post Office Form 3800, the
division may elect any of the remedies as outlined in R652-80-
600(5).  If the cancellation date falls on a weekend or holiday,
payment will be accepted the next business day until 5 p.m.

8.  A late penalty of 6% or $10, whichever is greater, shall
be charged after failure to pay any financial obligation,
excluding royalties as provided in R652-5-300(2), within the

time limit under which such payment is due.
9.  Rental payments received after the due date which do

not include a late fee will be returned to the lessee by certified
mail, return receipt requested.  A check will only be accepted
for the full amount due.

R652-5-300.  Royalties.
1.  Royalty Reports and Reporting Periods
(a)  All royalty payments shall be made payable to the

Division of Forestry, Fire and State Lands and shall be
accompanied by a certified royalty report on a form specified by
the division.  Check stubs or other report forms are unacceptable
and do not satisfy the reporting requirement of this section.

(b)  Any report not sufficiently complete and accurate to
enable the division to deposit the royalty to the correct fund
must be promptly corrected or amended by the payor.  Failure
to provide such a report may, after proper notification, subject
the lease to cancellation.

2.  Interest on Delinquent Royalties
Interest shall be compounded semiannually based on the

average adjusted prime rate, rounded to the nearest full percent,
for each six-month period computed from April to September
and October to March, plus 4%.  The interest rate will be
subject to change at six month intervals every July 1st and
January 1st.  This interest rate will be applied to any delinquent
royalties and will be in effect until payment is received.
However, interest will not be assessed for prior period
adjustments or amendments except for amounts of additional
royalties due discovered during any audit action.  Also, interest
will not be accrued or billed for amounts less than $10.

R652-5-400.  Audits.
The division shall have the right at reasonable times and

intervals to audit the books and records of any
lessee/permittee/payor and to inspect the leased/permitted
premises and conduct field audits for the purpose of determining
whether there has been compliance with the rules or the terms
of agreement.

R652-5-500.  Reinstatements.
1.  The director may reinstate the following specific leases,

permits, and easements, in the event of their cancellation, upon
filing of a request for reinstatement, the payment of all late fees,
reinstatement fees, and rental fees in arrears, based on a written
finding that a reinstatement would be in the best interest of the
beneficiaries:

(a)  Special use leases issued using a competitive process
within 60 days of cancellation.

(b)  Special use leases issued without using a competitive
process within 60 days of cancellation if:

i)  there are no apparent competing interests,
ii)  the cost of requiring a competitive process would be

excessive in light of the potential revenue,
iii)  a negotiated settlement appears to present greater

opportunity for increased compensation than a competitive
settlement, or

iv)  there exists compelling reason establishing that the best
interests of the trust would be met by waiving the competitive
process.

(c)  Grazing permits within 60 days of cancellation with the
exception that grazing permits cancelled for reasons of non-
payment of grazing fees may be reinstated by the director
without a written finding.

(d)  General permits within 60 days of cancellation.
(e)  Easements within 60 days of cancellation provided

that:
i)  if the easement term is perpetual, then the easement shall

be amended so that the term is 30 years beginning as of the
original effective date.  However, if the remaining number of
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years on an easement so amended is less than 15, the ending
date of the easement shall be set so that there will be 15 years
remaining in the easement;

ii)  if the easement term is not perpetual, easements shall be
reinstated only for the balance of the original term; and

iii)  the applicant for an easement reinstatement agrees to
pay the difference between what was originally paid for the
easement and what the division would charge for the easement
at the time the request for reinstatement is submitted.

(f)  Materials permits within 60 days of cancellation.
(g)  Materials permits issued without using a competitive

process within 60 days of cancellation if:
i)  there are no apparent competing interests,
ii)  the cost of requiring a competitive process would be

excessive in light of the potential revenue,
iii)  a negotiated settlement appears to present greater

opportunity for increased compensation than a competitive
settlement, or

iv)  there exists compelling reason establishing that the best
interests of the trust would be met by waiving the competitive
process.

2.  The director may reinstate any application for lease,
permit, easement, exchange, or sale cancelled pursuant to R652-
30-500(5)(a) or R652-40-700(4)(a) upon the filing of a request
for reinstatement and the payment of applicable reinstatement
fees, and based on a written finding that a reinstatement would
be in the best interest of the beneficiaries.

KEY:  administrative procedures
May 26, 2009 65A-1-4(2)
Notice of Continuation April 2, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-6.  Government Records Access and Management.
R652-6-100.  Purpose and Authority.

1.  This rule provides procedures for appropriate access to
division records.

2.  This rule is authorized by Sections 63G-2-204, 63G-2-
603, 63A-12-104, 65A-1-10, and 65A-6-7.

R652-6-200.  Definitions.
1.  Terms used in this rule are defined in Section 63G-2-

103.
2.  In addition:
(a)  Records officer: the individual designated by the

director of the division as defined in Subsection 63G-2-103(25)
to work with the state archives in the care, maintenance,
scheduling, designation, classification, disposal and preservation
of records and shall be responsible for supervision of the records
access activities of the records coordinators.

(b)  Records coordinators: individuals designated by the
division director to coordinate records access requests and to
assist the public in gaining access to records maintained by the
division.  Records coordinators are located in the following:

i)  State Office, 1594 W. North Temple, Suite 3520, PO
Box 145703, Salt Lake City, UT 84114-5703.

ii) Central Area Office, 1139 N. Centennial Park Drive,
Richfield, UT 84701-1860.

iii) Southwestern Area Office, 585 N. Main St, Cedar City,
UT 84720.

iv) Southeastern Area Office, 1165 S. Highway 191, Suite
6, Moab, UT 84532.

v)  Bear River Area Office, 1780 N. Research Parkway,
Suite 104, North Logan, UT 84341-1940.

vi)  Northeastern Area Office, 152 East 100 North, Vernal,
UT 84078.

R652-6-300.  Allocation of Responsibility Within the
Division.

The division is considered a governmental entity and the
director of the division is considered the head of the government
entity.

R652-6-400.  Requests for Access.
1.  Request for access to records shall be on a form

provided by the division or in another legible written document
which contains the following information: the requester's name,
mailing address, daytime telephone, a description of the records
requested that identifies the record with reasonable specificity,
and if the record is not public, information regarding requester's
status.

2.  The request shall be submitted to the records officer or
coordinator.  The response to the request may be delayed if not
properly directed.

3.  The division shall deny a request for private, controlled,
protected or limited access records if the request is not made in
writing and does not contain information required in this
section.

4.  Notwithstanding the provision of subsection 63G-2-
204(1), the division may waive the requirement for a written
request if the records requested are public, the records are
readily accessible and the request is filled promptly by providing
access or copying at the time the request is made.

R652-6-500.  Other Requests.
1.  For research purposes:
Access requests for private or controlled records for

research purposes pursuant to Section 63G-2-202(8), shall be
made in writing and directed only to the records officer.

2.  To amend a record:
An individual may contest the accuracy or completeness of

a document pertaining to him as maintained by the division
pursuant to Section 63G-2-603.

(a)  The request to amend shall be made in writing to the
records officer.  (b)  Appeals of requests to amend a record shall
be handled as informal hearings under the Utah Administrative
Procedures Act.

3.  To claim business confidentiality:
A request for protected records status based on a claim of

business confidentiality may be made pursuant to Section 63G-
2-309.  Such a request shall be submitted in writing to the
director or his designee.  The request shall contain the claim of
business confidentiality and a concise statement of reasons
supporting the claim of business confidentiality.

4.  To claim limited records status:
A lessee may claim that mineral information provided to

the division should be protected under Section 65A-6-7.
(a)  Such a request shall be submitted in writing to the

director or his designee.  The request shall contain a claim that
the information provided the division is of a proprietary nature
and a concise statement of reasons supporting the claim.

(b) If the division agrees the information is of a proprietary
nature, the request shall be granted and the information shall
receive limited records status until:

i) the lease is terminated and the division believes the
release of the information is not detrimental to the trust; or

ii) the lessee or its successor in interest ceases to exist as an
entity and the division believes the release of the information is
not detrimental to the trust.

(c)  A record granted limited records status under this
section shall not be released to another party without written
permission from the lessee providing the information during the
period the limited records status is in effect.

(d)  The division may make information provided limited
records status under this section available for inspection, but not
for copying, by the Utah Geological Survey or the Division of
Oil, Gas and Mining if consultation is requested by the division,
provided further that the confidentiality of such information is
safeguarded.

R652-6-600.  Denials.
1.  If any access or status request is denied in whole or in

part, a notice of denial shall be given to the requester in person
or sent to the requester's address.

2.  The notice of denial shall contain the information
required in subsection 63G-2-205(2).

R652-6-700.  Appeal of Determination.
1.  Any person aggrieved by an access or status request

determination including a person not a party to the division
proceeding may, within 30 days after the determination, appeal
the determination to the director by submitting a notice of
appeal either on a form provided by the division or another
legible written document which contains the following
information: the petitioner's name, mailing address and daytime
telephone number (if available); and the relief sought.  2.  Upon
receiving the notice of appeal and review of relevant
information including that submitted with the appeal and criteria
prescribed in Sections 63G-2-204, 63G-2-603, 63A-12-104,
65A-1-10 and 65A-6-7, the director may:

(a)  uphold the original classification or status request
determination; or,

(b) reclassify the record if he believes the original
classification was incorrect; or,

(c) release the record regardless of its classification if the
director believes that the interest of the public in obtaining
access to the record outweighs the interest of the division in
prohibiting access to the record.

R652-6-800.  Fees.
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1.  A fee schedule for the direct and indirect costs of
duplicating or compiling a record may be obtained from the
records officer or any records coordinator located at the
addresses provided in R652-6-200, Definitions.

KEY:  GRAMA, government documents, public records
March 14, 1997 65A-6-7
Notice of Continuation April 2, 2012 65A-1-10
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-20.  Mineral Resources.
R652-20-100.  Authority.

This rule implements Section 65A-6-2 which authorizes the
Division of Forestry, Fire and State Lands to establish rules for
the issuance of mineral leases and management of state owned
lands and mineral resources.

R652-20-200.  Mineral Leases--Issuance.
Applications are made for and the division shall issue

separate mineral leases on the following classifications of
mineral substances:

1.  Metalliferous Minerals - shall include Aluminum,
Antimony, Arsenic, Beryllium, Bismuth, Chromium, Cadmium,
Cerium, Columbium, Cobalt, Copper, Fluorspar, Gallium, Gold,
Germanium, Hafnium, Iron, Indium, Lead, Mercury,
Manganese, Molybdenum, Nickel, Platinum, Group Metals,
Radium, Silver, Selenium, Scandium, Rare Earth Metals,
Rhenium, Tantalum, Tin, Thorium, Tungsten, Thallium,
Tellurium, Vanadium, Uranium, Ytterbium, and Zinc.

2.  Oil, Gas, and Hydrocarbon - shall include oil, natural
gas, elaterite, ozocerite, and other hydrocarbons (whether the
same be found in solid, semi-solid, liquid, vaporous, or any
other form) including tar, bitumen, asphaltum, and maltha, and
other gases.  The oil, gas, and hydrocarbon category shall not
include coal, oil shale, or gilsonite.

3.  Oil Shale - shall include any sedimentary rock
containing kerogen.

4.  Coal - shall include black or brownish-black solid fossil
fuel that has been subjected to the natural processes of
coalification and which falls within the classification of coal by
rank:  I anthracite, II Bituminous, III Sub-Bituminous, IV
Lignitic.

5.  Potash - shall include the chlorides, sulfates, carbonates,
borates, silicates, and nitrates of potassium.

6.  Phosphate - shall mean any phosphate rock containing
one or more phosphate minerals such as calcium phosphate and
shall include all phosphatized limestones, sandstones, shales,
and igneous rocks.

7.  Clay Minerals - Kaolin, Bentonite, Ball Clay, Fire Clay,
Fuller Earth, Common Clay, and Shale.

8.  Building Stone and Limestone - Flagstone, Granite,
Quartzite, Sandstone, Slate, Marble, Travertine, Dolostone, and
Limestone whether dimensioned crushed, or calcined.

9.  Gemstone and Fossil - Agate, Amber, Beryl, Calcite,
Chert, Coral, Corundum, Diamond, Feldspar, Garnet, Geodes,
Jade, Jasper, Olivine, Opal, Pearl, Quartz, septarian Nodules,
Spinel, Spodumene, Topaz, Tourmaline, Turquoise, and Zircon;
and Coquina, Petrified Wood, Trilobites, and Other Fossilized
Flora and Fauna.

10.  Gypsum - Alabaster, Anhydrite, Gypsite, Satin Spar,
and Selenite.

11.  Gilsonite.
12.  Volcanic Material - Lava Rock; Volcanic Pyroclastic

Material including Ash, Blocks, Bombs, and Tuff; and Volcanic
Glass Material including Perlite, Pitchstone, Pumice, Scoria,
and Vitrophyre.

13.  Industrial Sands - Abrasive Sands, Filler Sands,
Foundry Sands, Frac Sands, Glass Sands, Lime Sands, Magnetic
Sands, Silica Sands, and other uncommon sands used in
industrial applications.

14.  Mineral Salts (Great Salt Lake) - Refer to R652-20-
3100, R652-20-3200.

R652-20-300.  Non-Classified Minerals.
A person may make application for and the division may

issue leases covering other minerals not included in R652-20-
200 classifications. These leases are on terms and conditions as
the division finds to be in the best interest of the state of Utah.

R652-20-400.  Close Association Minerals.
A mineral lease issued as to any category shall include

other minerals found in a close association with the expressly
leased minerals when the expressly leased minerals cannot
reasonably be mined or removed separately.

R652-20-600.  Bed of Navigable Lake or River.
A mineral lease on any section of land lying in the bed of

any navigable lake or river will normally only be issued
inclusive of all lake or river bed lands available for lease within
the section.

R652-20-700.  Non-Contiguous Tracts.
A separate application is filed for each non-contiguous

tract of land sought to be leased, unless all of the tracts sought
to be leased fall entirely within a single township.  This rule
shall not apply to mineral salt leases within Great Salt Lake.

R652-20-800.  Size of Leasable Tract.
Except for good cause shown, no mineral lease is issued for

a tract less than a quarter-quarter section or surveyed lot, except
where the land owned by the state within any quarter-quarter
section or surveyed lot is less than the whole thereof, in which
case the lease will be issued only on the entire area owned and
available for lease by the state within the quarter-quarter section
or surveyed lot.

R652-20-900.  Lease Acreage Limitations.
Mineral leases are limited to no more than 2,560.00 acres

or four sections.  The acreage limitation shall not apply to
mineral salt leases within Great Salt Lake (R652-20-3100).

R652-20-1000.  Rentals and Royalties.
1.  Rentals.  The Division is obligated to receive full value

for the resources leased to persons of profit.  This obligation
includes obtaining a fair rental for the lands being used for
mineral extraction.

(a)  Rental rates are established in the Division fee
schedule Rental due dates shall be on or before the annual
anniversary date of the effective date of the lease, the effective
date of the lease being the first day of the month following the
date on which the lease is issued.

(b)  Any overpayment of advance rental occurring from
mineral lease applicant's incorrect listing of acreage of lands
described in the application may be credited toward the
applicant's rental account.

(c)  Minimum annual rental on any mineral lease is $20.
(d)  The division shall accept lease payments made by any

party, but the acceptance of lease payments shall not be deemed
to be a recognition of any interest of the payee in the lease.

(e)  Effective January 1, 2010, rental credits will be phased
out over a four year period.  For the calendar year beginning
January 1, 2010, 75% of rentals due can be credited against
royalties for those leases that allow rental credits.  For the
calendar year beginning January 1, 2011, 50% of rentals due can
be credited against royalties for those leases that allow rental
credits.  For the calendar year beginning January 1, 2012, 25%
of rentals can be credited against royalties for those leases that
allow rental credits.  Effective January 1, 2013, rental credits
will no longer be allowed on any mineral leases.

2.  Royalty Provisions
The following production royalty rates shall apply to all

classified mineral leases, as listed in R652-20-200, issued on or
after the effective date of the applicable adjusted royalty rate.
Mineral leases entered into prior to the effective date of adjusted
royalty rates shall retain the royalty rate as specified in the lease
agreement.

(a)  Royalty rates on substances under oil, gas, and
hydrocarbon leases.
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TABLE

Oil     12-1/2%   -     Sulfur                         12-1/2%
Gas     12-1/2%   -     Other hydrocarbon substances    6-1/4%(1)

     (1)  For leases that allow rental credits, the rental
paid for the lease year shall be credited against production
royalties as they accrue for that lease year, but not against
advance
or minimum royalties unless allowed by the mineral lease.
     (2)  During the first ten years of production and increasing
annually
thereafter at the rate of 1% to a maximum of 16-2/3%.

(b)  Royalty rates on mineral commodities, coal, and solid
hydrocarbons.

TABLE

Coal                   8%      Phosphate                  5%
Oil Shale (1)          5%      Potash and Associated
                               Minerals                   5%
Asphaltic/Bituminous           Gypsum                     5%
   Sands (2)           7%
Gilsonite             10%      Clay                       5%
Met. Minerals:                 Geothermal Resources      10%
  Fissionable          8%      Building Stone/Limestone   5%
  Non-Fissionable      4%       (except 2% for calcined lime)
  Gemstone/Fossil(3)  10%      Volcanic Materials         5%
  Magnesium        1-1/2%      Industrial sands           5%
  Salt (Sodium chloride) (4)
                   $0.50/dry ton

     (1)  5% during the first five years of production and
increasing annually thereafter at the rate of 1% to a maximum
of 12-1/2%.
     (2)  May be escalated after the first five years of
production at the rate of 1% per annum to maximum of 12-1/2%.
     (3)  Requires payment of annual minimum royalty of $5
per acre.
     (4)  Beginning January 1, 2001, the royalty rate per ton
will be adjusted annually by the Producer Price Index for
Industrial Commodities as provided under R652-20-1000(e) using
1997 as the base year.

(c)  Notwithstanding the terms of oil, gas, and hydrocarbon
lease agreements, gas and natural gas liquid reports, and their
required royalty payments, are required to be received by the
division on or before the last day of the second month
succeeding the month of production.  This extension of payment
and reporting time for gas and NGL does not alter the payment
and reporting time for oil and condensate royalty which must be
received by the division on or before the last day of the calendar
month succeeding the month of production, as currently
provided in the lease form.

(d)  Readjustment of salt royalties on royalty agreements
negotiated before July 9, 1992.

i)  The division is obligated to receive full value for the
public trust resources leased to persons for profit.  This
obligation includes obtaining a fair royalty for salt produced
from the waters of Great Salt Lake.  The division shall readjust
the royalty rate for sodium chloride on all royalty agreements
negotiated prior to July 9, 1992.  The royalty rate will be
readjusted in accordance with analysis done by the Utah Bureau
of Economic and Business Research, Office of Energy and
Resource Planning and division staff and with a rule change
approved by the Board of State Lands and Forestry on July 9,
1992 to increase the royalty on salt from $0.10 per ton to a rate
per ton approximately equivalent to three percent of gross value
of dry salt.  The division has determined this rate to be $0.50 per
dry ton.  The royalty rate shall be phased in as provided in
Subsections (ii) and (iii).

ii)  Effective January 1, 1997, the royalty rate for sodium
chloride shall be $0.20 per dry ton.  Effective January 1, 1998
and on each January 1 thereafter, the royalty rate for sodium
chloride shall be increased by the lesser of $0.10 per dry ton or
$0.10 per dry ton times the percent of salt in brine by weight at
the point of intake for each lessee divided by the percent of salt
by weight derived from samples at sampling point LVG4 as

measured by the Utah Geological Survey for the current year.
The method for calculating the percent salt in brine from Utah
Geological Survey and company data shall be determined by the
division, but shall include a weighted average of samples taken
at low and high water and of samples taken at different depths
at the sampling point.  The point of sampling for each producer
shall be determined by the division after considering factors
including the location of the intake canal, point of diversion for
water rights, and placement of intake pumps.

iii)  The annual adjustment under Subsection(ii) shall
continue until the royalty rate for a lessee is $0.50 per dry ton or
an amount per ton as determined under Subsection (e),
whichever is greater, at which time subsequent annual
adjustments shall be determined in accordance with Subsection
(e).

(e)  Effective January 1, 2001 or the date on which the
royalty paid by a lessee reaches $0.50 per dry ton, whichever is
later, the royalty rate for sodium chloride will be adjusted
annually by the Producer Price Index for Industrial
Commodities using the following formula:  $.50 times the
Producer price index for Industrial Commodities for the current
year divided by the Producer Price Index for Industrial
Commodities for 1997.

R652-20-1100.  Limits to Rental Credit.
For leases that allow rental credits, the rental paid for the

lease year shall be credited only against the production royalties
as they accrue for that lease year.

R652-20-1200.  Record of Application and Deficient
Applications.

Applications for mineral leases, except in the case of
simultaneous filing, are received for filing in the office of the
division during office hours.  Except as provided, all the
applications received, whether by U.S. Mail or by personal
delivery over the counter, are immediately stamped with the
date of filing.  If an application is determined to be deficient, it
is returned to the applicant with instructions for its amendment
or completion.

If the application is resubmitted in satisfactory form within
15 days from the date of the instructions, it shall retain its
original filing time.  If the application is resubmitted at any later
time, it is deemed filed at the time of resubmission.

R652-20-1300.  Order of Filing Conflict.
Except in cases of simultaneous filing, in the event that two

or more applications for the same land bear a date stamp
showing the said applications were filed at the same time, then
the division shall determine which applicant is awarded a lease
by public drawing.

R652-20-1400.  Newly Acquired Lands.
The term "newly acquired lands" as used in this rule shall

include those lands transferred to the state of Utah by the federal
government.  If these transferred lands are encumbered by a
federal mineral lease at the time of transfer, they are deemed to
be newly acquired as of the date when the lands first become
available for leasing by the state and not as of the date when the
encumbered lands are first transferred to the state.

R652-20-1500.  Minimum Bid/Simultaneous Filing.
The bid shall at least equal the rental rate for the substance

to be leased and shall be the rental for the first year of the lease.

R652-20-1600.  Posting Dates/Simultaneous Filing.
Notices of the offering of lands for simultaneous filing will

run for 15 business days and are posted at times to insure that all
bid openings are on the last Monday of that month, or on the
first business day following the last Monday of that month, if
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the last Monday falls on a legal state holiday.

R652-20-1700.  Sealed Envelopes/Simultaneous Filing.
Applications shall be submitted in sealed envelopes marked

for simultaneous filing.

R652-20-1800.  Application Refund.
If application, or any part thereof, is rejected, money

tendered for rental or rejected portion may be refunded or
credited.

R652-20-1900.  Application Withdrawal.
Should an applicant desire to withdraw his application, the

applicant must make a written request.  If the request is received
prior to the time the division approves the application, all money
tendered by the applicant, except the filing fee, is refunded.  If
the request is received after approval, then, unless the applicant
accepts the offered lease, all money tendered is forfeited to the
state.

R652-20-2000.  Application Withdrawal Under Simultaneous
Filing.

Applicants desiring to withdraw an application which has
been filed under the simultaneous filing procedure, must make
a written request.  If the request is received before sealed bids
for rental have been opened, all money tendered by the
applicant, except the filing fee, shall be refunded.  If the request
is received after sealed bids for rental have been opened, and if
the applicant's rental offer is high, then unless the applicant
accepts the offered lease, all money tendered is forfeited to the
state.

R652-20-2100.  Failure of State's Title.
Should it be found necessary to reject an application or to

terminate an existing lease, excepting applications or leases
approved through simultaneous leasing procedure, due to failure
of state's land title, then only advance rental paid for the year in
which title failure is discovered is refunded.  All other advance
rentals and fees paid on the application or lease are forfeited to
the state.

R652-20-2200.  Lease Provisions.
In order to affect the purposes of development of mineral

resources owned by the state of Utah, the following provisions,
terms and conditions shall apply to all mineral lessees/leases:

1.  Preference Rights for Unleased Minerals--Any state
mineral lessee who discovers any minerals on lands leased from
the state of Utah which are not included within his lease shall
have a preference right to a state mineral lease covering these
unleased minerals, provided the unleased minerals at the time of
discovery are not included within a mineral lease or mineral
lease application of another party.  The preference right lease is
issued upon a lease form in current use by the state of Utah.  The
preference right lease is subject to the rental, royalty, and
development requirements as provided in the lease form.  The
preference right shall not extend to any unleased minerals on
state lands which have been withdrawn from mineral leasing.
The preference right shall continue for a period of 60 days after
the discovery of unleased minerals, provided the applicant
notifies the division within the ten days after the discovery and
makes application to lease the unleased minerals within 60 days
after the date of discovery.

2.  Lease Term Exclusion--If drilling operations are being
diligently pursued on the leased premises at the end of the term,
including any valid extension of any oil and gas lease, the term
of the lease shall automatically extend for a term of two
additional years.  Upon written application by lessee and
satisfactory showing of due diligence in prosecution of drilling
operations, an extension rider is issued by the division.

Application for extension rider shall be filed by the lessee
within 30 days prior to expiration of the fixed term of any valid
extension of the lease.

3.  Cultural, Paleontological, and Biological Resources--
The division may require the lessee to:

(a)  provide a cultural, paleontological or biological survey
on lands under mineral lease; and

(b)  be responsible for reasonable mitigative actions as
specified by the division.  Surveys conducted in performance for
another state or federal agency may be submitted to the division
when the survey is also required by the division.

4.  Geologic Data--Lessee or operator shall keep a log of
geologic data accumulated or acquired by lessee within the land
area described in the lease.  This log shall show the formations
encountered and any other geologic information reasonably
required by lessor and shall be available upon request by the
division.  A copy of the log, as well as any data related to
exploration drill holes, shall be deposited with the division upon
termination of the lease.

5.  Assignments, Subleases and Overriding Royalties
(a)  Definitions
i)  A total assignment is an assignment of undivided total

interest.
ii)  An interest assignment is an assignment of any working

interest less than the undivided total, except overriding royalty
interests.

iii)  A partial assignment is an assignment of part of the
lands in a lease and a segregation of the assigned lands into a
separate lease.

(b)  Any mineral lease may be assigned or subleased as to
all or part of the acreage, to any person, firm, association, or
corporation qualified to hold a state lease, provided, however,
that all assignments and subleases are approved by the division.
No assignment or sublease is effective until approval is given.
Any assignment or sublease made without approval is void.

(c)  Unless otherwise authorized by the division, an
assignment of a portion of a lease covering less than a quarter-
quarter section, a surveyed lot, an assignment of a separate zone,
or a separate deposit is not approved.

(d)  An assignment or sublease shall take effect the first day
of the month following the approval of the assignment or
sublease by the division.  The assignor or sublessor or surety, if
any, shall continue to be responsible for performance of any and
all obligations as if no assignment or sublease had been
executed until the effective date of the assignment or sublease.
After the effective date of any assignment of sublease, the
assignee or sublessee is bound by the terms of the lease to the
same extent as if the assignee or sublessee were the original
lessee, any conditions in the assignment to the contrary
notwithstanding.

(e)  A partial assignment of any lease shall segregate the
assigned or retained portions thereof and, after the effective
date, release or discharge the assignor from any obligation
thereafter accruing with respect to the assigned lands.
Segregated leases shall continue in full force and effect for the
primary term of the original lease or as further extended
pursuant to the terms of the lease.

(f)  An assignment or transfer of a lease, interest herein, or
of an overriding royalty must be a good and sufficient legal
instrument, properly executed and acknowledged, and should
clearly set forth the serial number of the lease, the land
involved, and the name and address of the assignee, and the
interest transferred.

(g)  An assignment must affect or concern only one lease
or a portion thereof, except for good cause shown.

(h)  Any assignment which would create a cumulative
overriding royalty in excess of the production royalty payable to
the state as landowner of the state mineral lease will not be
approved by the division.  Any agreement to create or any
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assignment creating overriding royalties or payments out of
production removed or sold from the leased lands is subject to
the division, after notice and hearing, to require the proper
parties thereto to suspend or modify the royalties or payments
out of production in such a manner as may be reasonable when
and during such period of time as they may constitute any undue
economic burden upon the reasonable operations of this lease.

(i)  Assignment instructions are as follows:
i)  Prepare and execute the assignments in duplicate,

complete with acknowledgments.
ii)  Each copy of the assignment shall have attached thereto

an acceptance of assignment duly executed by the assignee.
iii)  All assignments forwarded to or deposited with the

division must be accompanied by the prescribed fee.
6.  Lease Amendments--When the division approves the

amendment of existing mineral leases by substituting a new
lease form for the existing form(s), the amended lease will retain
the effective date of the original lease.

R652-20-2300.  Lessee Rights.
Mineral exploration, oil and gas drilling, or other

operations which disturb the surface of lands contained within
or above state mineral lease lands require surface rehabilitation
of the disturbed area as approved by the division, and as
required by the laws administered by the Utah Division of Oil,
Gas and Mining.

R652-20-2400.  Operations Notification Period.
1.  At least 60 days prior to the commencement of mineral

exploration, mining or other operations which disturb the
surface of lands contained within or above a state mineral lease,
lessee shall submit plans for operations to the Division of
Forestry, Fire and State Lands.  The division shall review and
make an environmental assessment and endorse or stipulate
changes in lessee's plan of operation within the review period.
Where feasible, the division's review shall be conducted
concurrently with those of other agencies.  Review by another
state or federal agency may be accepted by the division in lieu
of a separate division review.  Following review, the division
may require the lessee to adopt a special rehabilitation program
required by lessor for the particular property in question.  Lessee
shall not commence operations upon the land without a plan of
operation approved by the division.

2.  Before any operator or lessee shall commence actual
drilling operations of any well or prior to commencing any
surface disturbance associated with the activity on lands
contained within a state mineral lease, the operator or lessee
shall simultaneously file with the division a legible copy of the
application for permit to drill (APD), as is filed with the
Division of Oil, Gas, and Mining.

The division will review any request for drilling operation
and will grant approval, providing that the contemplated
location and operations are not in violation of any rules, order,
or policy.  Division approval of the application for permit to
drill on mineral resources administered by the Division of
Forestry, Fire and State Lands is required prior to approval by
the Division of Oil, Gas, and Mining.  Notice of approval by the
Division of Forestry, Fire and State Lands will be given in an
expeditious manner to the Division of Oil, Gas, and Mining.

3.  All lessees or designated operators under state mineral
leases have responsibility to be aware of notification
requirements and operating rules promulgated by the Division
of Oil, Gas and Mining with regard to mineral exploration,
mining, or oil and gas drilling on lands within the state of Utah.
Lessees or operators shall fully comply with all the rules or
requirements and provide timely notifications, mine plans, well
completion reports, or other information as may be requested.

R652-20-2500.  Multiple Mineral Development (MMD) Area

Designation.
1.  The division may designate any state land under its

authority as a multiple mineral development area.  In designated
multiple mineral development areas the division may require, in
addition to all other terms and conditions of the mineral lease,
that the lessee furnish a bond or evidence of financial
responsibility as specified by the division, to assure that the
state and other mineral lessees shall be indemnified and held
harmless from and against unreasonable and all unnecessary
damage to mineral deposits or improvements caused by the
conduct of the lessee on state lands.  Written notice shall be
given to all mineral lessees holding a mineral lease within the
multiple mineral development area.  Thereafter, in order to
preserve the value of mineral resources the division may impose
any reasonable requirements upon any mineral lessee who
intends to conduct any mineral activity within the multiple
mineral development area.  The lessee is required to submit
advance written notice of any activities to occur within the
multiple mineral development area to the division and any other
information that the division may request.  All activities within
the multiple mineral development area are to be deferred until
the division has specified the terms and conditions under which
the mineral activity is to occur and has granted specific
permission to conduct the activity.  The division may hold
public meetings regarding the mineral development within the
multiple mineral development area.

2.  The division may grant a mineral lease extension under
a multiple mineral development area designation, providing that
the mineral lessee or operator requests an extension prior to the
lease expiration date, and that the lessee or operator would have
otherwise been able to request a lease extension as provided in
Section 65A-6-4(4).

R652-20-2600.  Term of Mineral Lease.
The term of all mineral leases included in any cooperative

or unit plan of oil and gas development or operation in which
the division has joined, or shall hereafter join, shall be extended
automatically for the term of the unit or cooperative agreement.
Rentals on leases so extended shall be at the rate specified in the
lease, subject to the change in rates as may be demanded by the
lessor on any lease readjustment date as authorized by the lease.

R652-20-2700.  Lease Continuation.
Any lease which is eliminated from any such cooperative

or unit plan of development or operation, or any lease which is
in effect at the termination of the cooperative or unit plan of
development or operation, unless relinquished, shall continue in
effect for the fixed term of the lease, or for two years after its
elimination from the plan or agreement or the termination
thereof, whichever is longer, and so long thereafter as the leased
substances are produced in paying quantities.  Rentals under the
lease shall continue at the rate specified in the lease.

R652-20-2800.  Bonding.
1.  Prior to commencement of any operations on a state

mineral lease, the lessee or designated operator shall post with
the division a bond in the form and amount as may be
determined by the division to assure compliance with all terms
and conditions of the lease.

2.  The bond required for an oil and gas, geothermal, or
minerals exploration project shall be:

(a)  a statewide blanket bond in the minimum amount of
$80,000 covering exploration operations on all state of Utah
mineral leases held by lessee which shall be in an amount at
least equal to the accumulative amount of individual project
bonds as set forth below; or

(b)  a project bond covering an individual exploration
project involving one or more state of Utah mineral leases.  The
amount of the project bond will be determined by the division
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at the time lessee gives notice of proposed operations.  This
bond will not be less than $5,000 per acre of surface
disturbance, or in the case of an oil and gas or geothermal well:

TABLE

     WELL DEPTH                    BOND AMOUNT

      0- 3,000 ft.                 $10,000
  3,000-10,000 ft.                  20,000
  Greater than 10,000 ft.           40,000

3.  The bond required for construction and operation of a
mine or minerals production plant shall be determined by the
division on basis of an approved mining and reclamation plan or
plan of development and operations.  This bond may be posted
with the Division of Oil, Gas and Mining providing written
consent is first obtained from the Division of Forestry, Fire and
State Lands.  Existing project bonds on the same lease(s) may be
incorporated into this mine or minerals production plant bond.

4.  All bonds posted on mineral leases may be used for
payment of all monies, rentals, and royalties, due the state as
lessor; including:

(a)  costs of reclamation, damages to the surface and
improvements thereon, and any other costs which arise by
operation of the lease and accrue to the lessor.

(b)  lessee's compliance with all other terms and conditions
of the lease, and rules, and policies relating thereto of the Board
of State Lands and Forestry, Division of Forestry, Fire and State
Lands, Board of Oil, Gas, and Mining, and Division of Oil, Gas,
and Mining.

This bond shall be in effect even if the lessee or designated
operator has conveyed all or part of the leasehold interest to a
sublessee(s), assignee(s), or subsequent operator(s), until the
bond may be released by the state as lessor, or until the lessee or
designated operator fully satisfies the above-described
obligations, or until the bond is replaced with a new bond
posted by a sublessee, assignee, or new designated operator.

5.  Bonds may be accepted in any of the following forms:
(a)  Surety bond with an approved corporate surety

registered in Utah.
(b)  Cash deposit.  The state will not be responsible for any

investment returns on cash deposits.
(c)  Certificate of deposit in the name of "Utah Division of

Forestry, Fire and State Lands and lessee, c/o lessee's address",
with an approved state or federally insured banking institution
registered in Utah.  The certificate of deposit must have a
maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division.  The lessee will
be entitled to and receive the interest payments.  All certificates
of deposit must be endorsed by the lessee prior to acceptance by
the director.

(d)  Other forms of surety as may be acceptable to the Utah
Division of Forestry, Fire and State Lands.

6.  Any lessee or designated operator forfeiting a bond is
denied approval of any future exploration or mining on state
lands, except by compensating the state for previous defaults
and posting the full bond amount estimated for reclamation or
lease performance and reclamation on subsequent operations.

7.  Bonds may be increased at any time in reasonable
amounts as the Division of Forestry, Fire and State Lands may
order, providing lessor first gives lessee 30 days written notice
stating the increase and the reason for the increase.

8.  The division shall waive the filing of a bond for any
period during which a bond meeting the requirements of this
section is on file with another agency.

R652-20-3000.  Mineral Lease Application--Lake or Stream
Bed.

1.  Applications for mineral leases for lands within the bed
of a lake or stream will be rejected unless:

(a)  the lake or stream has been judicially determined to
have been navigable at the time of statehood or was, in the
reasonable judgment of the division, navigable at the time; or

(b)  the issuance to applicant of a lease on the navigable
lake or navigable stream bed would serve to protect the
applicant as the owner, or holder of mineral rights, on abutting
riparian uplands.

2.  Any lessee or operator proposing, or conducting,
exploration or mining operations in the bed of a navigable lake
or stream shall, prior to the commencement of operations, file
the notification and obtain such permits as may legally be
required by any and all local, state, or federal governmental
agencies, having jurisdiction over these activities.  In no event
will the lessee or operator cause pollution or salinity in any
navigable lake or stream to exceed these limits which are set by
ordinance, law or inter-governmental treaty.

R652-20-3100.  Great Salt Lake--Salt and Other Mineral
Resources.

1.  Salts and other minerals in the waters of Great Salt Lake
are reserved to the state and shall be sold only upon a royalty
basis and under the terms and provisions as specified in the
royalty agreement as herein provided for in this rule and all
other terms and conditions as the division deems necessary in
the best interest of the state.

2.  The term "salts and other minerals" as used in this rule
shall include all salts and other minerals contained in solution
or suspension in the waters of Great Salt Lake, and shall not
include salts or other minerals that have precipitated out or have
settled on the bottom of the lake.

3.  Royalty agreement applications shall be made upon
forms provided by the division and shall be in accordance with
the laws and rules governing applicant qualifications,
application and lease form.

4.  Royalty agreements for salts and other minerals
contained in waters of Great Salt Lake, shall require the
following advance royalty payment which may be applied
against royalties which may thereafter accrue during the same
calendar year for which the advance royalty is paid.

(a)  $10,000 per annum for all royalty agreements in which
the lessee therein also obtains a lease of land within Great Salt
Lake.

(b)  $5,000 per annum for all royalty agreements in which
the lessee therein does not obtain a surface or mineral lease of
state lands within Great Salt Lake.

c.  Royalty agreements for sodium chloride salts shall
require on or before January 1st of each year, an advance royalty
of not less than $1,000, which sum may be applied against
royalties which may thereafter accrue during the same calendar
year for which the advance royalty is paid.

5.  Royalties shall be paid upon a calendar year basis. The
minimum royalty for the balance of the calendar-year in which
the agreement is executed shall be prorated in proportion to the
time remaining.

6.  The gross market value of the products shipped, upon
which the royalty payments are to be paid, shall not include
amounts expended for bags, boxes, receptacles, or other costs
directly related to or necessary in the shipping of any product.

7.  Royalty agreements shall contain provisions necessary
to effect the purpose of this rule, including: the rights of the
vendee; the term of the royalty agreement; annual rental and
royalties; rights reserved to the vendor; bonds; reporting of
technical data; operation requirements; vendees consent to suit
in any dispute arising under the terms of the royalty agreement
or as a result of operations carried on under the royalty
agreement; procedures for notification; transfers of interest by
vendee; establishment of water rights and water usage;
discovery of other minerals; terms and conditions of royalty
agreement forfeiture; protection of the state from liability from
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all actions of the vendee; and all other provisions that the
division deems necessary to protect the interest of the state and
to fulfill the purpose of this rule.

R652-20-3200.  Mineral Salts Leases Within Great Salt
Lake.

1.  Mineral leases for mineral salts on land within Great
Salt Lake, shall be issued pursuant to the provisions of this rule,
and other applicable laws and rules governing the issuance of
mineral leases on state owned lands or mineral resources.

2.  Definitions: The term "state land within Great Salt
Lake", as used in this section, shall include all state lands lying
within the exterior boundary lines of the meander-line around
the lake as surveyed by the United States. The term "salts", as
used in this section, shall mean, chlorides, sulphates, carbonates,
boratex, silicates, oxides, nitrates and associated minerals
existing at the surface and to the extent of their continuous
depth, but shall not include the salts and other minerals
contained in solution or suspension in the waters of Great Salt
Lake as defined in R652-20-3100.

3.  All mineral lessees granted a mineral salts lease under
this section must have a royalty agreement as provided under
R640-20-3100.  This royalty agreement shall be a minimum
royalty of $10,000.

4.  Leases issued pursuant to this rule shall grant the lessee
the right to mine, extract, or remove salts from the surface of the
lands covered thereby, together with the right to use so much of
the surface as is necessary for all purposes incident to the
extraction of salts and other minerals from brines of Great Salt
Lake or the surface of the lands covered by the lease.

5.  Leases shall provide for a rental using rates established
in the Division fee schedule and shall be coterminous with
R652-20-3100.

6.  Leases issued pursuant to this rule shall contain
provisions necessary to affect the purpose of this rule, including,
the following provisions: the rights of the lessee; the term of the
lease; annual rental and royalties; rights reserved to the lessor;
bonds; reporting of technical data; operation requirements;
lessees consent to suit in any dispute arising under the terms of
this lease or as a result of operations carried on under this lease;
procedures for notification; transfers of interest by lessee;
establishment of water rights and water usage; discovery of
other minerals; terms and conditions of lease forfeiture;
protection of the state from liability from all actions of the
lessee; and all other provisions that the division deems necessary
to protect the interest of the state and to fulfill the purpose of
this rule.

R652-20-3400.  Geothermal Steam Leases.
Geothermal steam resources contained in or under lands of

the state of Utah are reserved to the state and shall be sold only
upon a lease and royalty basis.  Applications shall be made upon
forms provided by the division and shall be subject to all
applicable minerals management statutes and rules and the
following provisions:

1.  Geothermal steam leases are issued only on lands where
the state of Utah owns both the surface and mineral rights,
unless lessee agrees to accept as part of his lease agreement the
"Addendum to Geothermal Steam Lease and Agreement",
adopted by the Board of State Lands and Forestry on March 20,
1974.

2.  Lessee shall file the required bond prior to the
commencement of any operations on lands of the state.

R652-20-3600.  Special Lease Agreement--Documentation.
1.  Application for Special Lease Agreement for mineral

lease on state lands held by other state agencies shall be in
accordance with mineral rules applying to lands held by the
Division of Forestry, Fire and State Lands, provided however,

that Special Lease Agreement Applications shall be
accompanied by the following documentation to be submitted
by the applicant at the time of application for each tract of land
contained in the application:

(a)  A complete chain of title indicating all conveyances
and mineral reservations.

(b)  A plat map showing the exact location, dimensions,
and legal description of the land.

(c)  Written consent of the state agency using or holding
the land.

2.  Special Lease Agreement - Forms
Special Lease Agreements issued for mineral lease on state

lands held by other state agencies shall be on forms approved by
the division, provided however, that the state agency holding
these lands may stipulate special terms and conditions to be
added to the lease to mitigate impact of the lease or lessee's
operations upon that state agency's land.

R652-20-4000.  Readjustment Rule.
1.  Any lease, except an oil, gas and hydrocarbon lease,

which is subject to a readjustment provision may be readjusted
as follows:

(a)  Any term or condition of a lease may be readjusted
including the rent, royalty, minimum rental, or minimum royalty
provisions of the lease.

(b)  The division shall give notice to the lessee at least one
year prior to readjustment.  Failure to give notice prior to a date
a lease is eligible for readjustment shall not waive or prejudice
the right of the division to readjust the lease at a later date.

(c)  The readjusted terms shall become effective on the date
specified by the division at the time the readjusted terms are sent
to the lessee.

(d)  Failure of the lessee to accept the terms of any
readjustment shall be considered a violation of the provisions of
the lease and shall subject the lease to forfeiture.

2.  In the event of a conflict between this section and the
terms of a readjustment provision in a lease, the lease terms
shall supersede to the extent of the conflict.

KEY:  royalties, salt, primary term, administrative
procedures
September 23, 2009 65A-6-2
Notice of Continuation April 2, 2012 65A-6-4(3)
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-30.  Special Use Leases.
R652-30-100.  Authority.

This rule implements Section 65A-7-1 which authorizes the
Division of Forestry, Fire and State Lands to prescribe standards
and conditions for the leasing and development of surface
resources on state lands.

R652-30-200.  Surface Leasing of Sovereign Lands.
1.  The division may issue special use leases for terms of up

to 51 years for surface uses, excluding grazing, on all sovereign
lands.

2.  In exceptional cases, the division may issue leases for a
term of up to 99 years when it has been determined that such a
term would be in the best interest of the beneficiaries.

3.  The division shall issue leases for the term most
consistent with land management objectives found in R652-2.
The term of a lease will not normally be for a period longer than
specified below for a particular lease type.

(a)  Military: ten years
(b)  Agricultural: 20 years
(c)  Recreational: 20 years
(d)  Telecommunications: 20 years
(e)  Commercial: 51 years
(f)  Industrial: 51 years
(g)  Residential: 51 years
(h)  Governmental (Other than Military): 51 years

R652-30-300.  Classifications of Special Use Leases.
Special use leases are classified either as standard or unit

development special use leases.  Applications may be made
under the following categories.

1.  Standard
The standard classification may include the following uses:
(a)  Commercial: Restaurants, service stations, boating

facilities, motels, retail businesses.
(b)  Industrial: Testing sites, mining or extraction facilities,

manufacturing plants.
(c)  Residential: A lease on which the applicant intends, at

the time of lease issuance, to establish a private, permanent
home and legal domicile.

(d)  Agricultural: Crop production, improved pasture lands.
(e)  Recreational: Outdoor sports, picnicking facilities,

open space, conservation zones, recreational cabin sites.
2.  Unit Development Special Use Lease
The unit development lease may be issued when the

proposed land use requires a planning and decision process
beyond the scope of the standard special use lease procedures.

R652-30-310.  Requests for Proposals.
1.  The division may issue requests for proposals (RFP) for

any sovereign land on which the director has determined the
potential for development exists.

2.  A proposal submitted in response to the RFP may be for
sale, lease, joint development, or exchange and shall receive
protected status until the director selects the preferred proposal.

3.  Proposals will be evaluated on the criteria found in
R652-30-500(2)(g).

4.  Requests for proposals shall be advertised pursuant to
R652-30-500(2)(d) as well as any other advertising methods
which the director determines will increase exposure of the
subject property to qualified applicants.  The advertisement shall
indicate where a person interested in submitting a proposal may
obtain an information packet.

5.  Proposals shall contain a non-refundable application
and review fee as specified in R652-4.

6.  Applicants selected in an RFP process shall be exempt
from R652-30-500(2)(b) through R652-30-500(2)(e).

R652-30-400.  Lease Rates.
1.  The division shall receive at least fair market value for

surface leases.  Fair market value of the subject property shall
be determined by the division based upon a market analysis
including:

(a)  the income-producing ability of the highest and best
use of the property; and

(b)  a market study of comparable values of similar
properties.

2.  Lease rates shall be based on fair market value.  Lease
rates may be determined by the division by:

(a)  multiplying the fair market value of the subject
property by the current division-determined interest rate.

(b)  comparable lease data which may include percentage
rent based on either net or gross income with a guaranteed
minimum.

(c)  using either a fixed rate per acre or a crop-share
formula for agricultural leases providing that the rental rate is
customary and reasonable.  The division may require the lessee
to acquire adequate crop insurance.

3.  The division may periodically establish minimum lease
rates for special use leases based on the costs incurred in
administering the leases, and a desired minimum rate of return.

4.  Rental Review Procedures for Special Use Leases
(a)  Standard
i)  Base rentals shall be adjusted as of the effective date

specified in the respective lease through a lease review
conducted by the division.  Any lease which is reviewed within
one year of the effective date specified in the lease shall be
deemed to have been reviewed timely and any adjustment in
base rentals shall be as of the effective date.

ii)  Adjustments in base rentals may be based upon changes
in the market value, changes in established indices, or other
methods which may be appropriate and in the best interest of the
beneficiaries.  The determination of which method to use may
be based upon an analysis of the cost effectiveness of
performing the review.

iii)  When using established indices, the rate of adjustment
shall be the sum of the indices established for the years involved
in the review period, unless the rate of adjustment exceeds a
maximum adjustment rate, or fails to reach a minimum rate of
adjustment as specified in the respective lease.  If no maximum
adjustment rate or minimum rate of increase is specified in the
lease, then the percent change will increase or decrease
according to the above described rate of adjustment.

iv)  The index/indices used by the division shall reflect the
percent of change to be required in the base rental of applicable
leases.  The index/indices may be amended at any time during
the first quarter of the calendar year using information from any
or all of the following sources:

(A)  Changes in assessed value for the most current year for
the appropriate category of land as published by the State Tax
Commission

(B)  The applicable component of the CPI-U
(C)  The applicable Implicit Price Deflators for the Gross

National Product
(D)  Data from market analyses of comparable leases
(E)  Public comment
v)  A separate index shall be established for each of the

following lease types:
(A)  Commercial/industrial
(B)  Residential
(C)  Agricultural
(D)  Recreational
vi)  For the purpose of this rule, the Military,

Telecommunications, and Governmental lease types shall be
adjusted using the Industrial Index.

vii)  The adjusted rental amount as determined pursuant to
this rule shall be rounded to the nearest number evenly divisible
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by $10.
(b)  Unit Development
Rental adjustments for unit development leases shall be

based upon changes in the market value of the property or the
applicable index as may be appropriate as determined by the
division.

(c)  Suspension, Deferral, and Waiver of Lease Rental
Adjustment

The director may suspend, defer, or waive the adjustment
of base rentals in specific instances when justified by natural
disasters or periods of economic crises, based on a written
finding that the suspension, deferral, or waiver is in the best
interest of the beneficiaries.

R652-30-500.  Application Procedures.
1.  Submittal
Applications for surface leases may be submitted to the Salt

Lake Office, or area offices during office hours.
2.  Competitive Leasing
(a)  The division may advertise a parcel of land as open and

available for lease.
i)  The advertising shall be done pursuant to R652-30-

500(2)(d) and R652-30-500(2)(e), as well as any additional
advertising the director deems appropriate and shall be
considered as a substitute for the competitive advertising
process described in R652-30-500(2)(b).

ii)  Applications received in response to division
advertising will be evaluated pursuant to R652-30-500(2)(g).

(b)  Upon receipt of any special use lease application, the
division shall solicit competing lease applications except as
provided for under R652-30-500(3).  If the subject parcel meets
the established criteria for sale then applications to purchase
shall also be solicited.

(c)  The applicant may request an exemption from R652-
30-500(2)(b) by petitioning the director to provide for rules
exempting that particular class of applications from the
competitive process.  Pursuant to this rule, the following classes
of leases are exempt from the requirements of R652-30-500(2):

i)  Communication sites within division approved
Communication Site Locations.

ii)  Mineral and oil and gas extraction facilities when the
division does not own the mineral estate.

(d)  Competing applications will be solicited through
publication at least once a week for three consecutive weeks in
one or more newspapers of general circulation in the county in
which the lease is offered.  At least 30 days prior to auction or
acceptance of a bid, certified notification will be sent to
lessees/permittees of record, adjoining permittees/lessees and
adjoining landowners.  Notices will also be posted in the local
governmental administrative building or courthouses.

(e)  Notification and advertising shall include a general
description of the parcel including township, range, and section,
and any other information which may create interest in the
parcel without violating the confidentiality of the initial
application.  The successful applicant shall bear the cost of the
advertising.

(f)  An applicant may claim that information provided to
the division on the initial application except for the legal
description and the lease type should be protected under Section
63G-2-305(1) or 63G-2-305(2).  The claimant shall submit a
written request for protected records status pursuant to R652-6-
500(3).  The appropriate information shall receive protected
records status during the solicitation period.

(g)  The division shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the certified
mail posting receipt (Postal Service Form 3800), within which
to submit a sealed bid containing their proposal to lease,
purchase or exchange the subject parcel.  Applicants not
submitting a proposal within the prescribed time period shall

have their application(s) rejected.  The sealed bid proposal for
a lease shall contain the first year's rental.  A sealed bid proposal
for a sale shall contain 10% of the offer to purchase.  These
deposits are refundable if the applicant is not successful or if the
applicant withdraws the application prior to the issuance of the
record of decision.  Competing bids are evaluated using the
following criteria:

i)  Income potential,
ii)  Ability of proposed use to enhance adjacent state

property,
iii)  Proposed timetable for development,
iv)  Ability of applicant to perform satisfactorily, and
v)  Desirability of proposed use.
(h)  The director shall select the preferred applicant based

on R652-30-500(2)(g).  If the preferred application is for a
lease, it shall proceed through the review process as outlined in
R652-30-500(5).  If the preferred application is for an exchange,
it shall be reviewed pursuant to R652-80-200.

(i)  If a competing application received pursuant to R652-
30-500(2) qualifies as a unit development lease as defined in
R652-30-1100, the division shall extend the sealed bid proposal
deadline to 120 days.

3.  Non-competitive Leasing
Subsequent to completing public notification requirements

of Subsection 65A-7-5(4)(c) and R361-1-4(E), the division may
enter into surface leases through negotiation rather than a
competitive process.  The proposed use shall be evaluated using
the criteria in R652-30-500(2)(g) with particular attention to its
desirability in the context of contributing to the sovereign land
management objectives in R652-2.  This action shall be
documented in a record of decision which shall be subject to
consistency review pursuant to R652-9.

4.  Application Requirements
(a)  All applications shall be received with an application

processing charge, a deposit to cover applicable advertising and
appraisal costs, and the lease processing charge as established
by the division which shall all be refunded if the subject parcel
is withdrawn for planning purposes.  The director may waive
any of these charges when the application is to be processed
non-competitively.

(b)  The deposit to cover advertising, appraisal costs and
the lease processing charge shall be forfeited if the lease is
offered but not executed by the applicant.

5.  Refunds and Withdrawals
(a)  If an application for a surface lease is rejected, all

monies tendered by the applicant, except the application fee,
will be refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant must make a written request. If the request is
received prior to the time that the application is considered for
formal action, all monies tendered by the applicant, except the
application fee and any amounts expended on advertising or
appraisals prior to the receipt of the withdrawal request, will be
refunded.  If the request for withdrawal is received after the
application is approved, all monies tendered are forfeited to the
division, unless otherwise ordered by the division for a good
cause shown.

6.  Application Review
(a)  Upon receipt of an application, the division shall

review the application for completeness.  Applicants submitting
incomplete applications shall be allowed 60 days to provide the
required data.  Incomplete applications not remedied within the
60-day period may be denied, and the application fee forfeited
to the division.

(b)  The lease must be executed by the applicant and
returned to the division within 60 days from the date of
applicant's receipt of the written lease.  Leases not received
within the 60-day period shall be subject to immediate
cancellation without further notice.
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R652-30-600.  Special Use Lease Provisions.
Each lease shall contain provisions necessary to ensure

responsible surface management, including those provisions
enumerated under Section 65A-7-6 and the following
provisions: the rights of the lessee, rights reserved to the lessor;
the term of the lease; annual rentals and royalties; reporting of
technical and financial data; reservation for mineral exploration
and development and other compatible uses; operation
requirements; lessee's consent to suit in any dispute arising
under the terms of the lease or as a result of operations carried
on under the lease; procedures of notification; transfers of lease
interest by lessee; terms and conditions of lease forfeiture; and
protection of the state from liability from all action of the lessee.

R652-30-610.  Utah Lake Agricultural Leases.
The division will manage agricultural use on the bed of

Utah Lake with substantial deference to the interests of
immediate upland owners and existing individual boundary
agreements.  Notwithstanding Sections R652-30-400, 500 and
600 these leases will be issued in accordance with the following:

1.  Agricultural leases will be negotiated for historical
agricultural use on sovereign land.

2.  Lease applications must be submitted to the division by
October 1 annually for agricultural use the following season.
The applicant shall specify the number of acres requested and
provide proof of historical use satisfactory to the division.  The
director shall waive the application fee or credit the application
fee against rental due.

3.  Unless otherwise specified in a sovereign land boundary
agreement agricultural leases shall be limited to a term of one
year with an option to extend the lease for one year at a time.  If
a longer term is negotiated in a boundary agreement, the lessee
shall apprise the division by October 1 annually of lessee's intent
to use the land the following season.

4.  Leases will be issued only to the immediate upland
owner or to another person with the consent of the immediate
upland owner.

5.  The lessee may fence the sovereign lands under lease.
The fence may extend lakeward only to the water's edge and
must be withdrawn as the lake level rises.

6.  The lease fee will be determined by the division and in
consultation with interested parties, who are invited to provide
any information that may be relevant in setting lease fees.  The
division's calculations will be based on acreage.  The fee will be
reviewed every three years and adjusted to reflect fair market
value.

7.  A lease issued pursuant to a boundary agreement shall
terminate upon conveyance of the upland to another owner.

8.  Crops must be harvested from sovereign land before
October 1 annually.  The land under lease shall be open to the
public for waterfowl hunting, upland game hunting and
traditional public uses.

9.  No land leveling, ditching, or watercourse alteration on
the sovereign land will be allowed.

10.  Public trust values will be considered prior to issuance
of a lease.  Lands with significant wildlife, wetland or other
values may be excluded from leasing.

11.  Issuance of a lease does not exempt the lessee from
jurisdictional authority and requirements administered by the
US Army Corps of Engineers.

12.  Agricultural practices which adversely affect water
quality will not be allowed.  Implementation of improper
practices, as determined by the appropriate state or federal
agency, shall subject the lease to termination.

R652-30-800.  Bonding Provisions.
1.  At the time of initial lease payment, the lessee may be

required to post with the division a bond in the form and amount
as may be determined by the division to assure compliance with

all terms and conditions of the lease.
2.  All bonds posted on surface leases may be used for

payment of all monies, rentals, and royalties due to the lessor,
also for costs of reclamation and for compliance with all other
terms and conditions of the lease, and rules pertaining to the
lease. The bond shall be in effect even if the lessee has
conveyed all or part of the leasehold interest to a sublessee,
assignee, or subsequent operator until the lessee fully satisfies
the lease obligations, or until the bond is replaced with a new
bond posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the division may order, provided lessor first gives lessee
30 days written notice stating the increase and the reason(s) for
the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificate of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and lessee, c/o lessee's address",
with an approved state or federally insured banking institution
registered in Utah.  The certificate of deposit must have a
maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division, the lessee will be
entitled to and receive the interest payments.  All certificates of
deposit must be endorsed by the lessee prior to acceptance by
the director.

(d)  Other forms of surety as may be acceptable to the
division.

R652-30-900.  Lease Assignments and Subleases.
1.  Any special use lease may be assigned or subleased to

any person, firm, association, or corporation qualified to hold a
state lease, provided, however, that all assignments and
subleases are approved by the division; and no assignment or
sublease is effective until approval is given.  Any assignment or
sublease made without such approval is avoidable at the
division's option.

2.  An assignment or sublease shall take effect the day of
the approval of the assignment or sublease.  On the effective
date of any assignment or sublease, the assignee or sublessee is
bound by the terms of the lease to the same extent as if the
assignee or sublessee were the original lessee, any conditions in
the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the lease number, the land involved, and the name and
address of the assignee, and the interest transferred.

4.  An assignment shall be executed according to division
procedures.

5.  Additional occupants of a telecommunication facility
must abide by all the requirements of this rule.  In addition, the
division shall charge each communication site sublessee an
amount equal to 50% of the current rental being charged the
lessee.

6.  As a condition of approval of assignments of sublease
the division shall require:

(a)  The assignee to accept the most current applicable
lease form unless continuation of the existing form is clearly in
the best interests of the beneficiaries.

(b)  The lessee to be acceptable to the lessor.

R652-30-1000.  Lease Amendments.
1.  Special use leases issued using a competitive process

may be amended as to the following terms and conditions with
the lessee's consent, and with prior notice to the division, upon
the payment of all appropriate processing and other charges, and
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based on a written finding that the amendment would be
consistent with the sovereign land management objectives found
in R652-2.

(a)  Purpose of the lease;
(b)  Term of the lease;
(c)  Rental or royalty amount;
(d)  Rental or royalty due date; and,
(e)  Decrease or increase in contiguous acreage, provided

that total amended acreage cannot exceed 125% of the original
acreage.  If the total amended acreage exceeds 125% of the
original acreage, the amendment must be advertised pursuant to
R652-30-500(2).

2.  Special use leases not issued using a competitive
process may be amended as to the following terms and
conditions with the lessee's consent, and with prior notice to the
division, upon the payment of all appropriate processing and
other charges, and based on a written finding that the
amendment would be consistent with the sovereign land
management objectives found in R652-2.

(a)  Purpose of the lease;
(b)  Term of the lease;
(c)  Rental or royalty amount;
(d)  Rental or royalty due date; and,
(e)  Decrease or increase in contiguous acreage, when the

amendment to increase acreage is advertised pursuant to R652-
30-500(2).

R652-30-1100.  Unit Development Lease.
Leasing processes not specifically described under this

section shall be administered using standard special use lease
rules.

1.  Applicant eligibility
The unit development lease may be issued at the discretion

of the division when a complex relationship between numerous
potential uses under the proposed lease indicate a planning and
decision process requiring continuing division involvement to
facilitate division management objectives.  Parties continuing to
have an interest in developing sovereign lands after pre-
application discussions with the division may either file a letter
of interest (R652-30-1200), or file an application for a unit
development lease.

2.  Application procedure
Individuals wishing to lease land under a unit development

lease shall file the following material with the local division
office:

(a)  The appropriate application fee pursuant to R652-4.
(b)  A form, as specified by the division, indicating

tentative approval from city or county planning officials.
(c)  The applicant's public disclosure statement, as specified

by the division.
(d)  The applicant's Qualifications and Financial

Responsibility Statement, as specified by the division.
(e)  A preliminary development plan, as defined in R652-1-

200(18).
3.  Application Review and Acceptance
Upon receipt of an application, the division will review the

documents to determine completeness.  Applicants submitting
incomplete applications shall be allowed 60 days to provide the
required data.  Applications not remedied within the 60-day
period shall be rejected with the application fee forfeited to the
state.  Upon acceptance of an application, the applicant shall
have 120 days within which to submit a preliminary
development plan.  During this 120-day period, the division
shall solicit competing applications pursuant to R652-30-
500(2)(b) and contract for an appraisal of the subject parcel.
The appraisal shall divide the parcel into units of similarly
valued lands and shall establish a specific value for each unit.
The cost of this appraisal shall be borne by the ultimate lessee
of the parcel.  The division will also notify those individuals or

groups who have filed letters of interest.
4.  Lease Approval
Upon acceptance of an application following the

competitive process, the division shall review the application
and make a recommendation to the director to approve or deny
the lease.

R652-30-1200.  Letter of Interest.
1.  Parties having a continued interest in developing a

particular parcel of sovereign land, but who are not ready to
commence the development at this time, may notify the division
by a letter of interest stating the nature of continued interest.

2.  The letter of interest shall remain in effect for a period
not to exceed two consecutive years.  Prior to the expiration of
the two-year period, the interested party will be advised that the
letter of interest is about to expire and that the party has the
opportunity to renew under the current rules and fees.

3.  The interested party shall include an address which will
be used by the division for all correspondence with that party.

4.  The interested party shall submit a non-refundable fee
of $100 for each contiguous tract which does not exceed 640
acres.

5.  The right acquired by the fee paid is limited to the right
to be notified by the division as described in R652-30-1200(6).

6.  When the division receives an application for sale,
lease, material permit or exchange for a parcel of land for which
a current letter of interest is on file, the division shall notify by
certified mail all parties having letters of interest on file,
regarding the subject property and the applicant.

7.  Parties who have submitted a letter of interest shall have
30 days from the date the notification was sent in which to
respond by submitting a competing application pursuant to
R652-30-500(2).  If no application is received from the party
having filed a letter of interest, it will be assumed that the party
has no further interest in the subject property.

KEY:  administrative procedures, leases
July 13, 2000 65A-7-1
Notice of Continuation April 2, 2012 65A-7-5(4)
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-40.  Easements.
R652-40-100.  Authority.

This rule implements Section 65A-7-8 which authorizes the
Division of Forestry, Fire and State Lands to establish rules for
the issuance of easements on, through, and over any sovereign
land, and to establish price schedules for this use.

R652-40-200.  Easements Issued on Sovereign Lands.
1.  The division may issue exclusive or non-exclusive

easements on sovereign lands when the division deems it
consistent with management objectives.

2.  A conservation easement may be issued upon
satisfaction of the sovereign land management objectives
described under Section 65A-1-2 and R652-2.

R652-40-300.  Easements Acquired by Application.
1.  Easements across sovereign lands may be acquired only

by application and grant made in compliance with these rules
and the laws applicable thereto.  No easement or other interest
in sovereign lands may be acquired by prescription, by adverse
possession, nor by any other legal doctrine except as provided
by statute.  All applications shall be made on division forms.
The filing of an application form is deemed to constitute the
applicant's offer to purchase an easement under the conditions
contained in the conveyance document and these rules.

2.  Pursuant to Section 72-5-203, applications shall be
accepted for easements for roads in existence prior to January 1,
1992 for which easements were not in effect on that date.
Easements issued under this section shall be subject to all
applicable provisions of R652-40.

R652-40-400.  Easement Charges.
1.  The charge for any easement granted or renewed under

these rules, including those granted to municipal or county
governments or agencies of the state or federal government,
shall be determined pursuant to R652-40-600.

2.  The charge for easements issued to a subdivision of the
state pursuant to R652-40-300(2) shall be subtracted from the
aggregate pool of value collected from sovereign land receipts
and other sources allocated for this purpose by the legislature
pursuant to statute.  Payments may be made over time.

3.  The division may, when issuing easements pursuant to
R652-40-300(2), also accept payment from sources other than
the aggregate pool and may credit the value of benefits accruing
to beneficiaries from continued maintenance of the easement
and the value of access against accrued interest.

R652-40-500.  Surveys.
Anyone desiring to perform a survey on sovereign land

with the intent of filing an application for an easement, shall
prior to entry for surveying activities, file with the division
written notice of intent to conduct a survey of the proposed
location of the easement.  The notice, which may be in letter
form, shall describe the proposed project, including the purpose,
general location, potential resource disturbances of the proposed
easement and survey, and projected construction time for any
improvements.  The notice shall contain an agreement to
indemnify and hold the division harmless and any authorized
lessees of the state of Utah harmless against liability and
damages for loss of life, personal injury and property damage
occurring due to survey activities and caused by applicant, his
employees, his agents, his contractors or subcontractors and
their employees.  In lieu of an agreement the applicant may
submit a surety bond in an amount agreeable to the director.
The written notice shall be reviewed by the division.  The
division may require the applicant to obtain a right-of-entry
agreement.

R652-40-600.  Minimum Charges for Easements.
The division may establish price schedules for easements

based on the cost incurred by the division in administering the
easement and the fair-market value of the particular use.

R652-40-700.  Application Procedures.
1.  Time of Filing.  Applications for an easement shall be

received for filing in the office of the division during office
hours.  Except as provided, all applications received, whether by
U.S. Mail or delivery over the counter, shall be immediately
stamped with the exact date of filing.

2.  Non-refundable Application Fees and Advertising
Deposit.  All applications shall be accompanied with a non-
refundable application fee as specified in R652-4 and a deposit
to cover applicable advertising costs.  After review of the
application, the division shall notify the applicant of the charges
pursuant to R652-40-600.  Failure to pay the charges within 60
days of mailing of notification shall cause the denial of the
application.

3.  Refunds and Withdrawals
(a)  If an application for an easement is rejected, all monies

tendered by the applicant, except the application fee, shall be
refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant shall make a written request.  If the request is
received prior to the time that the application is approved, all
monies tendered by the applicant, except the application fee,
shall be refunded.  If the request for withdrawal is received after
the application is approved, all monies tendered shall be
forfeited to the division, unless otherwise ordered by the
director for a good cause shown.

4.  Application Review
(a)  Upon receipt of an application, the division shall

review the application for completeness.  Applicants submitting
incomplete applications shall be provided written notice of
incompleteness and shall be allowed 60 days to cure the
deficiency.  Incomplete applications not remedied within the 60-
day period may be denied.

(b)  Application approval by the director constitutes
acceptance of the applicant's offer.

(c)  The easement shall be executed by the applicant and
returned to the division within 60 days from the date of
applicant's receipt of the written easement.  Failure to execute
and return the documents to the division within the 60-day
period may result in cancellation of the conveyance and the
discharge of any obligation of the division arising from the
approval of the application.

R652-40-800.  Term of Easements.
Easements granted under these rules shall normally be for

no greater than a 30 year term.  Longer or shorter terms may be
granted upon application if the director determines that such a
grant is in the best interest of the beneficiaries.

R652-40-900.  Conveyance Documents.
1.  Each easement shall contain provisions necessary to

ensure responsible surface management, including the following
provisions:  the rights of the grantee, rights reserved to the
grantor; the term of the easement; payment obligations;
reporting of technical and financial data; reservation for mineral
exploration and development and other compatible uses;
operation requirements; grantee's consent to suit in any dispute
arising under the terms of the easement or as a result of
operations carried on under the easement; procedures of
notification; transfers of easement interest by grantee; terms and
conditions of easement forfeiture; and protection of the state
from liability from all actions of the grantee.

2.  In addition to the requirements of R652-40-900(1),
conservation easements shall specify the resource(s) which is
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being protected and the conditions under which the conservation
easement may be terminated.

R652-40-1000.  Bonding Provisions.
1.  Prior to the issuance of an easement, or for good cause

shown at any time during the term of the easement, upon 30
days' written notice, the applicant or grantee, as the case may be,
may be required to post with the division a bond in the form and
amount as may be determined by the division to assure
compliance with all terms and conditions of the easement.

2.  All bonds posted on easements may be used for payment
of all monies, rentals, and royalties due to the grantor, also for
costs of reclamation and for compliance with all other terms and
conditions of the easement, and rules pertaining to the easement.
The bond shall be in effect even if the grantee has conveyed all
or part of the easement interest to a sublessee, assignee, or
subsequent operator until the grantee fully satisfies the easement
obligations, or until the bond is replaced with a new bond
posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the division may decide, provided grantor first gives
grantee 30 days' written notice stating the increase and the
reason(s) for the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificate of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and Grantee, c/o Grantee's
address", with an approved state or federally insured banking
institution registered in Utah.  The certificate of deposit must
have a maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division, the grantee will
be entitled to and receive the interest payments.  All certificates
of deposit must be endorsed by the grantee prior to acceptance
by the director.

(d)  Other forms of surety as may be acceptable to the
division.

R652-40-1100.  Conflict of Use.
The division reserves the right to issue non-exclusive

easements or other leases, or to dispose of the property by sale
or exchange, on land encumbered by existing easements when
compatible with the original grant.

R652-40-1200.  Amendments.
Any holder of an existing easement desiring to change any

of the terms of, or the alignment described in the grant shall
make application following the same procedure as is used to
make an application for a new easement.  An amendment fee
pursuant to R652-4 must accompany the amendment request.

R652-40-1210.  Easement Conversion.
Easements issued for uses or purposes which would more

appropriately be authorized by a special use lease shall be
converted, whenever possible, to a special use lease.  Any
application for the conversion of an easement to a special use
lease must follow the process outlined in R652-30-500(2)(g).

R652-40-1300.  Renewal of Easement.
Prior to the expiration date of any easement heretofore or

hereafter granted for a limited term of years, an application may
be submitted for a renewal of the grant upon payment of the
consideration as may then be required.

R652-40-1400.  Removal of Sand and Gravel.
The removal of ordinary sand and gravel or similar

materials from the land by grantee is not permitted except when
the grantee has applied for and received a materials purchase
permit.

R652-40-1500.  Removal of Trees.
In the event the easement crosses forested sovereign land,

no trees may be cut or removed unless and until a small forest
product permit or a timber contract as provided for in division
rules has been obtained.

R652-40-1600.  Easement Assignments.
1.  An easement may be assigned to any person, firm,

association, or corporation qualified under R652-3-200,
provided that:

(a)  the assignment is approved by the division;
(b)  if the easement term is perpetual, the easement shall be

amended so that the term is 30 years beginning as of the original
effective date.  However, if the remaining number of years on an
easement so amended is less than 15 years, the ending date of
the easement shall be set so that there will be 15 years remaining
in the easement; and

(c)  the assignor agrees to pay the difference between what
was originally paid for the easement and what the division
would charge for the easement at the time the application for
assignment is submitted.

2.  An assignment shall take effect the date of the approval
of the assignment.  On the effective date of any assignment, the
assignee is bound by the terms of the easement to the same
extent as if the assignee were the original grantee, any
conditions in the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, land involved, and the name and
address of the assignee and, for the purpose of this rule shall
include any agreement which transfers control of the easement
to a third party.

4.  An assignment shall be executed according to division
procedures.

5.  An assignment is not effective until approval is given by
the division.  Any assignment made without such approval is
void.

R652-40-1700.  Termination of Easement.
Any easement granted by the division across sovereign

land may be terminated in whole or in part for failure to comply
with any term or conditions of the conveyance document or
applicable laws or rules.  Upon determination by the director
that an easement is subject to termination pursuant to the terms
of the grant or applicable laws or rules, the director shall issue
an appropriate instrument terminating the easement.

KEY:  natural resources, management, surveys,
administrative procedure
February 24, 2004 65A-7-8
Notice of Continuation April 2, 2012



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 256

R652.  Natural Resources; Forestry, Fire and State Lands.
R652-50.  Range Management.
R652-50-100.  Authority.

This rule implements Section 65A-9-2 which authorizes the
Division of Forestry, Fire and State Lands to establish rules
prescribing standards and conditions for the utilization of forage
and related development of range resources on sovereign lands.

R652-50-200.  Grazing Management.
Management of sovereign lands for grazing purposes is

based upon grazing capacity which permits optimum forage
utilization and seeks to maintain or improve range conditions.
Grazing capacity shall be established after consideration of
historical stocking rates, forage utilization, range condition,
trend and climatic conditions.

R652-50-300.  Applications.
Unless land has been withdrawn by the division from

grazing or has been determined by the division to be unsuitable
for grazing, applications shall be accepted for grazing rights
upon all sovereign lands not otherwise subject to a grazing
permit.

Sovereign lands may be declared unsuitable for grazing if
there are determined to be conflicts with public trust
administration.

R652-50-400.  Permit Approval Process.
Applications shall be accepted on lands available for

permitting under R652-50-300 or upon termination of an
existing permit as follows:

1.  On sovereign lands that are available for grazing, but are
not subject to an existing permit, applications may be solicited
through advertising or any other method the division determines
is appropriate, including notification of adjacent landowners and
other permittees in an allotment.

2.  On sovereign lands subject to an expiring grazing
permit, competing applications shall be accepted from January
2 to March 1, or the next working day if either of these days is
a weekend or holiday, of the year in which the permit
terminates.

3.  If no competing applications are received, the person
holding the expiring grazing permit shall have the right to renew
the permit by submitting a completed application along with the
first year's rent and other applicable fees.

4.  Persons desiring to submit a competing application shall
do so on forms acceptable to the division.  Applications shall
include payment in the amount of the non-refundable
application fee, and the one-time bonus bid.  Bids shall be
refunded to unsuccessful applicants.  Upon establishment of the
yearly rental rate, the successful applicant shall be required to
submit the first year's rental and other required fees.

5.  Applications shall be evaluated by the division and shall
be accepted only if the division determines that the applicant's
grazing activity shall not create unmanageable problems of
trespass, range management, or access.

(a)  For purposes of this evaluation adjoining permittees
and lessees, adjoining property owners, or adjoining federal
permittees shall be considered acceptable as competing
applicants unless specific problems are clearly demonstrated.

(b)  Applicants not meeting the requirements in (a) above,
whose uses would not unreasonably conflict with the uses of
other permittees of sovereign lands in the area, shall
nevertheless be accepted if the size of the grazing area, the
access to the grazing area, and other factors demonstrate that the
applicant is able to utilize the area without adverse impact on
the range resources, or adjoining lands.

6.  An existing permittee shall have a preference right to
permit the property provided he agrees to pay an amount equal
to the highest competing application.

R652-50-500.  Grazing Fees and Annual Adjustments.
An annual fee shall be charged for the grazing of all

livestock on sovereign lands.  The grazing fee shall be
established by the division and shall be reviewed annually and
adjusted if appropriate.

R652-50-600.  Grazing Permit Terms.
No grazing permit shall be issued for a period of time

exceeding 15 years.  Every grazing permit executed under these
rules shall include the following terms and conditions:

1.  Terms, conditions, and provisions that shall protect the
interests of the beneficiaries with reference to securing the
payment to the division of all amounts owed.

2.  Terms, conditions, and provisions that shall protect the
range resources from improper and unauthorized grazing uses.

3.  Other terms, conditions, and provisions that may be
deemed necessary by the division in effecting the purpose of
these rules and not inconsistent with any of its provisions.

4.  The division may cancel or suspend grazing permits, in
whole or in part, after 30 days notice by certified mail to the
permittee for a violation of the terms of the permit, or of these
rules, or upon the issuance of a lease or permit, the purpose of
which the division has determined to be a higher and better use,
or disposal of the sovereign land.  Failure to pay the required
rental within the time prescribed shall automatically work a
forfeiture and cancellation of the permits and all rights
thereunder.

5.  Locked gates on sovereign land without written
approval are prohibited.  If such approval is granted, keys shall
be supplied to the division and other appropriate parties
requiring access to the area as approved by the division,
including those with fire and regulatory responsibilities.

6.  Supplemental livestock feeding on state grazing lease
lands may be permitted subject to written authorization by the
division with the designation of a specific area, length of time,
number and class of livestock, and subject to a determination
that this shall not inflict long term damage upon the land.  The
division may assess an additional fee for authorized
supplemental feeding.  Emergency supplemental feeding shall
be allowed for ten days prior to notification.

R652-50-610.  Utah Lake Grazing Permits.
The division will manage grazing on the bed of Utah Lake

with substantial deference to the interests of immediate upland
owners and existing boundary agreements.  Notwithstanding
Sections R652-50-400, 500 and 600, grazing permits will be
issued in accordance with the following:

1.  Permit applications must be submitted to the division by
October 1 annually for grazing the following season.  The
applicant shall specify the number of acres and the number and
kind of livestock requested.  The director may waive the
application fee.

2.  Unless otherwise specified in a sovereign land boundary
agreement grazing permits shall be limited to a term of one year
with an option to extend the permit for one year at a time.

3.  Permits will be issued only to the immediate upland
owner or to another person with the consent of the immediate
upland owner.  Existing permits will not be affected for the
duration of their term.

4.  The permittee shall fence-in livestock on lands under
permit.  The fence may extend lakeward only to the water's edge
or reasonably beyond to restrain livestock and must be
withdrawn for navigation safety as the lake level rises.

5.  The grazing fee will be determined annually by the
division in consultation with interested parties, who are invited
to provide any information that may be relevant to setting the
grazing fee.  The division's calculations will be based on
acreage.

6.  A permit issued pursuant to a boundary agreement shall
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terminate upon conveyance of the upland to another owner.
7.  Livestock may not enter the permit area until a date

specified annually by the director and must be removed from
sovereign land before the opening date of the annual waterfowl
season.  The land under permit shall be open to the public for
waterfowl hunting.

8.  No supplemental feeding on sovereign land will be
allowed.

R652-50-700.  Reinstatements.
Sovereign land on which a grazing permit has been

cancelled and which is ineligible for reinstatement pursuant to
R652-5-500(1)(b) may be advertised as available pursuant to
R652-50-400(2).  If the advertisement does not bring forth any
competing applications, or if the division does not advertise the
property, the person previously holding the permit may apply for
a new permit by submitting an application and all applicable
fees including a fee equal to the reinstatement fee.

R652-50-800.  Grazing Permits--Legal Effect.
Grazing permits transfer no right, title, or interest in any

lands or resources held by the division, nor any exclusive right
of possession and grant only the authorized utilization of forage.

R652-50-900.  Non-Use Provisions.
The granting of non-use for sovereign lands shall be at the

discretion of the division.  The following criteria shall apply to
all non-use requests:

1.  The permittee shall submit an application for non-use in
advance or, if the sovereign land is within a federal grazing
allotment, as soon as notification of non-use is received from the
applicable federal agency.  The request shall be accompanied by
the applicable application fee and by any appropriate
documentation which is the basis for the request.  In the event
of approved grazing non-use, fees shall not be waived or
refunded but shall be applied to the next year.

2.  Non-use shall not be approved for periods of time
exceeding one year.

3.  Non-use may be approved in times of emergency
conditions.

4.  Non-use for personal convenience with no payment of
fees shall not be approved.

R652-50-1000.  Assignment and Subleasing of Grazing
Permits.

1.  Permittee shall not assign, partially assign, sublease,
mortgage, pledge, or otherwise transfer, dispose or encumber
any interest in the permit without the written consent of the
division.  To do so shall automatically, and without notice, work
a forfeiture and cancellation of the permit.  Consent for
subleasing shall only be given if the sublease is compatible with
the best interests of the beneficiaries and long-term management
of the land and will not unreasonably conflict with the interests
of other permittees in the area.

2.  The division may assess an additional fee based upon
either the fair market value of the permit or a flat fee per AUM
for its approval of any assignment, partial assignment, or
sublease which shall be based on the following criteria:

(a)  Subleases in-lieu of a collateral assignment shall not be
approved.

(b)  An approved sublease shall be valid only for the
remaining term of the permit.

3.  Mortgage agreements or collateral assignments are for
the convenience of the permittee.  The term of a mortgage
agreement or collateral assignment shall not exceed the
remaining term of the permit.  If the grazing permit is renewed,
the permittee may also renew the mortgage agreement or
collateral assignment of the permit pursuant to these rules.

R652-50-1100.  Range Improvement Projects.
1.  Range Improvement Projects shall be submitted for

approval on appropriate application forms.  Range Improvement
Projects shall be approved or denied by the division based on a
written finding.

2.  All range improvement activity shall be approved by the
division in writing before construction begins.  Line cabins and
similar structures shall not be authorized as range improvement
projects and shall be authorized by a special use lease pursuant
to R652-30.

3.  Division authorization for range improvement projects
shall be valid for periods of time not to exceed two years from
the date the applicant is notified of the authorization.
Extensions of time may be granted only in extraordinary
circumstances.

4.  Range improvements constructed or placed upon
sovereign land without prior approval shall become the property
of the division.

5.  Range improvements shall not be authorized if they
would be:

(a)  located on a parcel that the division has determined has
potential for sale, lease or exchange and the possibility exists
that improvements may encumber these actions.

(b)  located on a parcel designated for disposal by division
action or through the comprehensive management planning
process.

(c)  a project or structure that does not fill a critical need or
enhance the value of the resource.

6.  Range improvements which are necessary to rehabilitate
lands whose forage production has been diminished by poor
grazing practices or poor stewardship of the permittee shall not
be considered a reimbursable improvement but rather a
requirement to keep the grazing permit in effect.

7.  Authorized Range Improvement Projects shall be
depreciated using schedules consistent with typical schedules
published by the USDA Soil Conservation Service.  In the event
of disposal of the property, the issuance of a permit to a
competing applicant, or withdrawal of the property, the
permittee shall receive no more than the original cost minus the
indicated depreciation costs; or in the alternative, shall be
allowed 90 days to remove improvements pursuant to section
65A-7-6(6).

8.  If the range improvement project is designed to increase
carrying capacity, the permittee shall agree to pay for the
increase in AUMs annually starting no later than two years after
project completion.  The division may allow any increase in fees
to be phased-in at 20% per year.

9.  The division may participate in cost-sharing of
designated range improvement projects, or maintenance of
existing range improvement projects, by providing funding in
amounts and at rates determined by the division.

10.  The division's cost/share portion of the project may be
in the form of project materials.  In these instances, the
permittee shall be required to provide all necessary equipment
and manpower to complete the project to specifications required
by the division.

R652-50-1200.  Additional Leases.
If the division determines that there is unused forage

available on a parcel of sovereign land resulting from temporary
conditions, it may issue an additional permit or permits. These
permit(s) shall be issued in accordance to R652-50-400.
Existing permittees shall have a first right of refusal to unused
forage.

R652-50-1300.  Rights Reserved to the Division.
In all grazing permits the division shall expressly reserve

the right to:
1.  issue special use leases, timber sales, materials permits,
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easements, rights of entry and any other interest in the sovereign
land.

2.  issue permits for the harvesting of seed from plants on
the sovereign land.  If loss of use occurs from harvesting
activities, a credit for the amount of loss shall be made to the
following year's assessment.

3.  enter upon and inspect the sovereign land or to allow
scientific studies upon sovereign land at any reasonable time.

4.  allow the public the right to use the sovereign land for
purposes and periods of time permitted by division policy and
division rules.  However, nothing in these rules purports to
authorize trespass on private land to reach sovereign land.

5.  require that all water rights on sovereign land be filed in
the name of the state and to require express written approval
prior to the conveyance of water off sovereign land.

6.  close roads for the purpose of range or road protection,
or other administrative purposes.

7.  dispose of the property without compensation to the
permittee, subject to R652-50-1100(7).

8.  terminate a grazing permit in order to facilitate higher
and better uses of sovereign lands.

R652-50-1400.  Trespass.
1.  Unauthorized activities which occur on sovereign land

shall be considered trespass and damages shall be assessed
pursuant to 65A-3-1.  These activities include:

(a)  The use of forage at times and at places not authorized
in the permit.

(b)  The placement of numbers of livestock on the
sovereign land which, if left on the sovereign land for the length
of time allowed in the permit, would result in forage being used
in excess of that authorized by the permit.

(c)  Grazing or trailing livestock on or across sovereign
land without a valid permit or right of entry.

(d)  The dumping of garbage or any other material on the
sovereign land.

2.  The permittee shall cooperate with the division in taking
civil action against the owners of trespass livestock on sovereign
lands to recover damages for lost forage or other values.

R652-50-1500.  Trailing Livestock Across Sovereign Land.
1.  The trailing of livestock across sovereign land by a

person not holding a grazing permit may be authorized if no
other reasonable means of access is available.

2.  Written approval in the form of a right of entry shall be
obtained in advance from the division.

3.  The authorization to trail livestock across sovereign land
shall restrict and limit the route, the number and type of animals,
and the time and duration, not to exceed two consecutive days
of the trailing.

KEY:  administrative procedure, range management
July 13, 2000 65A-9-2
Notice of Continuation April 2, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-60.  Cultural Resources.
R652-60-100.  Authority.

This rule implements Section 65A-2-2(1) which authorizes
the Division of Forestry, Fire and State Lands to prescribe the
management of cultural resources on sovereign lands.  This rule
outlines the manner by which the division shall, pursuant to
Section 9-8-404, take into account the effect of sovereign land
uses on any district, site, building, structure or specimen that is
included in or eligible for inclusion in the State Register or
National Register of Historic Places, and allow the State
Historic Preservation Officer a reasonable opportunity to
comment with regard to the undertaking.

R652-60-200.  Definitions.
For purposes of this rule:
1.  "Area of potential effects" means the geographic area or

areas established by the division within which an undertaking
may cause changes in the character or use of historic properties,
if any such properties exist.

2.  "Discovery property" means any site or archaeological
resources that are encountered, found or otherwise made known
during the course of land use conducted subsequent to approval
of that use by the division.

3.  "Historic property" means any prehistoric or historic
district, site building or structure, or object included in, or
eligible for inclusion in, the National Register of Historic
Places.  This term includes, for the purposes of this rule,
artifacts, records, and remains that are related to and located
within such historic properties.

4.  "Interested persons" means those organizations and
individuals that are concerned with the effects of an undertaking
on historic properties and have expressed their concern to the
division.

5.  "Local government" means any city, county, township,
municipality or other general purpose subdivision of the state.

6.  "National Register" means the National Register of
Historic Places, maintained by the United States Secretary of the
Interior.

7.  "Survey" means in addition to the definition given in
Section 9-8-302(15), possible limited subsurface disturbance for
the purpose of identifying the presence, extent, type and quality
of subsurface archaeological resources.

8.  "Undertaking" means any sovereign land use that can
result in changes in the character or use of historic properties, if
any such historic properties are located in the area of potential
effects.

R652-60-400.  Identifying Historic Properties.
1.  Following the division's determination that a proposed

sovereign land use constitutes an undertaking the division shall
establish the undertaking's area of potential effects.  Thereafter,
the division shall review existing information about historic
properties that may be affected by the undertaking.  As part of
this process, the division may seek information from the State
Historic Preservation Officer (SHPO), Indian tribes, local
governments, state or federal agencies or any other interested
parties likely to have knowledge or concerns about cultural
resources in the area.  The division may delegate this collection
of information to an appropriate person.

2.  Based on this assessment, the division shall determine
whether a field survey will be required to identify historic
properties.  The division shall notify the SHPO if a survey will
not be required, or if the proposed survey is less than a Class III
Cultural Resource Survey.

3.  If the division determines that a field survey will be
required, the division shall make a reasonable and good faith
effort to identify historic properties that might be affected by an
undertaking and shall gather sufficient information to evaluate

the eligibility of these properties for the National Register.

R652-60-500.  Evaluating Significance.
1.  The division shall make a determination of the

eligibility for the National Register for any site identified within
the undertaking's area of potential effects.

2.  The division shall consult the SHPO regarding the
division's determination of eligibility.  If the SHPO does not
provide comment within 30 days of receipt, the SHPO is
presumed to agree with the division's determination of
eligibility.

3.  If either no historic properties are present or the criteria
for eligibility are not met for any identified sites, the division
shall make a finding of No Historic Properties.  This finding
shall be referenced in writing when approving the proposed
sovereign land use or other land use.

R652-60-600.  Assessing Effects.
1.  The division shall assess the effect of a proposed

sovereign land use on historic properties in consultation with
the SHPO.  The division shall consider the views, if any, of
interested persons in assessing the effect to historic properties.
Based on this assessment, the division shall make a finding of
effect and notify all interested persons of this finding.

2.  Findings of Adverse Effect and No Adverse Effect may
result in the requirement that a data recovery or treatment plan
be prepared specifying the actions to be taken should the
proposed use for sovereign lands be approved.

(a)  The division may require that a data recovery,
treatment or mitigation plan be prepared by the applicant.

(b)  The director shall approve all data recovery, treatment
or mitigation plans and assure their implementation.

R652-60-700.  Planning for Discoveries.
1.  If a discovery property is found during work associated

with a sovereign land use work in the vicinity of the discovery
property shall stop until such time as the discovery property has
been evaluated and treated to the satisfaction of the division.

R652-60-800.  Emergency Undertakings.
The division may waive cultural resource management

considerations when responding to wildland fires, flood control
and other emergency actions.

R652-60-900.  Programmatic Agreements.
The division may enter into programmatic agreements with

the SHPO, or with other state or federal agencies, and with local
governments for compliance with Section 9-8-404 or other
pertinent state or federal statutes.  The division may also
cooperate with federal agencies in federal programmatic
agreements where practicable and appropriate.

R652-60-1000.  Records.
1.  The division shall submit one copy each of all site

forms, survey and data recovery, treatment or mitigation reports
prepared by the division to the SHPO.

2.  Records and data containing site location information
which could jeopardize the integrity of those sites shall be
provided protected records status pursuant to Section 63G-2-
305(26).

R652-60-1100.  Ownership and Management of Collections.
Collections recovered from sovereign lands shall be owned

by the state and managed according to state law and the rules of
the Utah Museum of Natural History.

KEY:  cultural resources
December 19, 1996 65A-2-2(1)
Notice of Continuation April 2, 2012 9-8-305
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-70.  Sovereign Lands.
R652-70-100.  Authority.

This rule provides for the management and classification of
the surface of sovereign lands in Utah, which include but are not
limited to, the beds of Bear Lake, the Great Salt Lake, Utah
Lake, the Jordan River, and the summer channel of the Bear
River, and portions of the beds of the Green and Colorado
Rivers.  Should any other lakes or streams be declared navigable
by the courts, the beds of such lakes or streams would fall under
the authority of these rules.  It also provides for the issuance of
special use leases, general permits and easements on sovereign
lands and the procedures and fees necessary to obtain these
rights of use.  This rule implements Article XX of the Utah
Constitution, and Section 65A-10-1.

R652-70-200.  Classification of Sovereign Lands.
Sovereign lands may be classified based upon their current

and planned uses.  A synopsis of some possible classes and an
example of each class follows.  For more detailed information,
consult the management plan for the area in question.

1.  Class 1:  Manage to protect existing resource
development uses.  The Utah State Park Marinas on Bear Lake
and on Great Salt Lake are areas where the current use
emphasizes development.

2.  Class 2:  Manage to protect potential resource
development options.  For example, areas adjacent to Class 1
areas which have the potential to be developed.

3.  Class 3:  Manage as open for consideration of any use.
This might include areas which do not currently show
development potential but which are not now, or in the
foreseeable future, needed to protect or preserve the resources.

4.  Class 4:  Manage for resource inventory and analysis.
This is a temporary classification which allows the division to
gather the necessary resource information to make a responsible
classification decision.

5.  Class 5:  Manage to protect potential resource
preservation options.  Sensitive areas of wildlife habitat may fall
into this class.

6.  Class 6:  Manage to protect existing resource
preservation uses.  Cisco Beach on Bear Lake is an example of
an area where the resource is currently being protected.

R652-70-300.  Categories of Leases, Permits, and Easements.
The division may issue Special Use Leases for terms of one

to 51 years, and General Permits for terms of one to 30 years for
surface uses, excluding grazing uses on sovereign lands.
Grazing permits and mineral leases are considered separately
under the range resource management rules and the mineral
lease rules.  Easement terms and conditions shall be prescribed
in the particular easement document.  Any lease, permit, or
easement, issued by the division on sovereign lands, is subject
to a public trust; and any lease, permit, or easement may be
revoked at any time if necessary to fulfill public trust
responsibilities.

1.  Special Use Leases:  Uses may include the following:
(a)  Commercial:  Income producing uses such as marinas,

recreation piers or facilities, docks, moorings, restaurants, or gas
service facilities.

(b)  Industrial:  Uses such as oil terminals, piers, wharves,
mooring.

(c)  Agricultural/Aquacultural:  Any use which utilizes the
bed of a navigable lake or stream to grow or harvest any plant or
animal.

(d)  Private Uses:  Non-income producing uses such as
piers, buoys, boathouses, docks, water-ski facilities, houseboats,
moorings, not qualifying for a general permit under R652-70-
300(2)(c).

2.  General Permit:  Uses may include the following:

(a)  Public agency uses such as public roads, bridges,
recreation areas, or wildlife refuges having a statewide public
benefit.

(b)  Public agency protective structures such as dikes,
breakwaters and flood control workings.

(c)  Private recreational uses such as any facility for the
launching, docking or mooring of boats which is constructed for
the use of the adjacent upland owner.  An adjacent upland
owner is defined as any person who owns adjacent upland
property which is improved with, and used solely for a single-
family dwelling.

3.  Easements:  Applications for easements not meeting the
criteria of R652-70-300(2) shall follow the rules and procedures
outlined in the division's rules governing the issuance of
easements.

R652-70-400.  Lease and General Permit Provisions.
The provisions for special use leases and general permits

on sovereign lands shall be the same as those found in R652-30
Special Use Leases.

R652-70-500.  Lease and General Permit Payments, and
Audits.

The rules for lease and general permit payments and audits
on sovereign lands are the same as those found in R652-30
Special Use Leases.

R652-70-600.  Lease Rates.
1.  Procedures for determining fair market value for surface

leases are found in R652-30-400.  Where these general
procedures can not readily be applied, fair market value for
sovereign lands may also be determined by multiplying the
market value, as determined by the county assessor or, if none,
then as determined by the State Tax Commission, of the
adjacent upland by 30%.

2.  Procedures for determining lease rates are described in
R652-30 Special Use Leases.  Lease rates for sovereign lands
may also be determined by multiplying the fair market value, as
determined by R652-70-600(1), by the current division -
determined interest rate and then prorating that amount by a
season of use adjustment as determined by the division.

3.  Regardless of lease rate determined by R652-70-600(2),
no Special Use Lease shall be issued for an amount less than the
minimum lease rate determined by the division.

R652-70-700.  Permit Rates.
1.  An application fee may be waived if it is for a public

agency's use of sovereign lands and if the director determines
that the agency use enhances public use and enjoyment of
sovereign land.

2.  A rental fee may be waived if it is for a public agency's
use of sovereign lands and if the director determines that a
commensurate public benefit accrues from the use.

3.  The division shall establish rental rates for any private
recreational use of sovereign land as outlined under R652-70-
300(2)(c).  The adjacent upland owner shall also pay to the
division, in accordance with its current fee schedule, the
division's expenses in issuing a general permit.

4.  The director may negotiate a filing fee for general
permits with impacted governmental agencies.  This would be
a one-time package fee for currently existing uses of sovereign
lands.  Future application for use will be treated under the
existing fee schedule or may be authorized by the amendment of
an existing permit, after payment of an amendment fee pursuant
to R652-4.

5.  The director may enter into agreements with state
agencies having regulatory authority on navigable lakes and
rivers to allow these agencies to authorize public agency use of
sovereign land provided that:
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(a)  the use is consistent with division policies and
coordinated with other activities of the division;

(b)  the applicant has an existing general permit in good
standing under which the proposed use can be placed pursuant
to R652-70-700(3);

(c)  a commensurate public benefit accrues from the use, as
indicated by criteria provided in the agreement;

(d)  the proposed use meets the criteria required by the state
agency; and

(e)  the proposed use is consistent with the principles of
multiple use and sustained yield as defined in Section 65A-1-1.

R652-70-800.  Applicant Qualifications.
Any person who is qualified to do business in the state of

Utah, and is not in default under the laws of the state of Utah
relative to qualifications to do business within the state, and not
in default on any previous agreements with the division, shall be
a qualified applicant for a lease, permit, or easement on
sovereign land.

R652-70-900.  Applications.
Application for a Special Use Lease or General Permit shall

be on forms provided by the division or exact copies thereof.
Applications must be accompanied by plans which include
references to the relationship of the proposed use to the various
water surface elevations of the lake or stream as well as the
relationship of the proposed use to the lake or stream boundary
and vicinity at the site of the proposed use.  The application
must also include a description of the proposal's relationship to
the classification system found in the appropriate master plan
and outlined in R652-70-200.  Where applicable, applications
must be accompanied by a copy of local building permits, a
copy of the Army Corps of Engineer permit, and a copy of any
additional permits required by the Division of Parks and
Recreation.

R652-70-1000.  Deficient Applications.
Incomplete applications, and applications not accompanied

by filing fees when required, shall not be accepted for filing.
The division will notify the applicant of any deficiency.

R652-70-1100.  Additional Approvals.
Nothing in these rules shall excuse a person making an

application for a general permit, lease, or easement from
obtaining any additional approvals lawfully required by any
local, state, or federal agency, including, local zoning boards, or
any other local regulatory entity, the Division of Parks and
Recreation, the State Engineer, the Division of Oil, Gas and
Mining, the United States Army Corps of Engineers, the United
States Coast Guard, or any other local, state, or federal agency.

R652-70-1200.  Dredging and Filling Requires Approval.
The placing of dredged or fill material, refuse or waste

material, intended as or becoming fill material, on the beds of
any navigable water in the state of Utah shall require written
approval by the division.

R652-70-1300.  Excavated or Dredged Channels, and Basins.
Excavated or dredged channels or basins will only be

authorized by the director on a showing of reasonable necessity.
Material removed during excavation or dredging shall be carried
and deposited at a point above normal flood water levels, unless
the applicant can satisfy the director that an alternative plan for
disposition of the material is feasible and will not have an
unreasonably adverse effect upon other values, including water
quality.  Additional conditions may be stipulated in the permit.

R652-70-1400.  Approval Not Required to Repair Existing
Facilities.

Approval is not required by the division to clean, maintain,
or to make repairs to existing facilities authorized by a permit or
lease in good standing.  Approval is required to replace, enlarge,
or extend the facilities, or for any activity which would disturb
the surface of the bed of any navigable water, or which would
cause any rock or sediment to enter a navigable body of water.

R652-70-1500.  Docks, Piers, and Similar Structures.
All docks, piers, or similar structures shall be constructed

to protrude as nearly as possible at right angles to the general
shoreline and to not interfere with docks, piers, or similar
structures presently existing or likely to be installed to serve
adjacent facilities.  The structures may extend to a length that
will provide access to a water depth that will afford sufficient
draft for water craft customarily in use on the particular body of
water during the normal low water period.

R652-70-1600.  Retaining Walls and Bulkheads.
Retaining walls and bulkheads will not be authorized

below the ordinary high water mark without a showing of
extraordinary need.

R652-70-1700.  Breakwaters and Jetties.
1.  Breakwaters and jetties will not be authorized below the

normal low water mark without a showing of extraordinary
need. This shall not apply to floating breakwaters secured by
piling or other approved anchoring devices and used to protect
private property from recurring wind, wave, or ice damage.

2.  The director may approve streambank stabilization
practices concurrently with the issuance of streambed alteration
permits issued by the Division of Water Rights if the director
determines that the proposed practice is consistent with public
trust management.

R652-70-1800.  Overhead Clearance.
Overhead clearance between the ordinary high water mark

and any structure, pipeline, or transmission line must be
sufficient to pass the largest vessel which may reasonably be
anticipated to use the subject waters in the vicinity of the
easement.

R652-70-1900.  Camping and Motor Vehicles.
1.  The division may restrict camping on the beds of

navigable lakes and rivers.  Except as provided elsewhere in this
rule, motor vehicles are prohibited from driving or parking on
these lands at all times, except that those areas supervised by the
Division of Parks and Recreation or other enforcement entity,
and posted as open to vehicle use, will be open to vehicle use.

2.  Persons found in violation of 65A-3-1(1)(g-h) are
subject to the criminal penalties set forth in 76-3-204 and 76-3-
301 as determined by the court.

R652-70-2000.  Existing Uses.
Every person using sovereign lands without a current

permit or lease shall, within 60 days of notification by the
division, submit an application as provided under R652-70-900.

R652-70-2100.  Authorization of Existing Uses.
Authorization of the following uses may be recognized

following compliance with Section R652-70-2000:
1.  Uses existing on December 31, 1968, whether they were

such as to be entitled to issuance of a permit or not.
2.  Rights previously granted an applicant by the Division

of Forestry, Fire and State Lands.

R652-70-2200.  Violations.
The following acts or omissions shall subject a person to

a civil penalty as provided in Section 65A-3-1(3):
1.  A violation of the provisions of Section 65A-3-1(1-2);
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2.  A violation of any special order of the director
applicable to the bed of a navigable water; or

3.  Refusal to cease and desist from any violation in regards
to the bed of a navigable water after having been notified to do
so, in writing, by the director by personal service or certified
mail, within the time provided in the notice, or within 30 days
of service of the notice if no time is provided.

R652-70-2300.  Management of Bear Lake Sovereign Lands.
(1)  Lands lying below the ordinary high water mark of

Bear Lake as of the date of statehood are owned by the state of
Utah and shall be administered by the division as sovereign
lands.

(2)  Upon application for a specific use of state lands near
the boundary of Bear Lake, or in the event of a dispute as to the
ownership of the sovereign character of the lands near the
boundary of Bear Lake, the division may evaluate all relevant
historical evidence of the lake elevation, the water erosion along
the shoreline, the topography of the land, and other relevant
information to determine the relationship of the land in question
to the ordinary high water mark.

(3)  In the absence of evidence establishing the ordinary
high water mark as of the date of statehood, the division shall
administer all the lands within the bed of Bear Lake and lying
below the level of 5,923.68 feet above mean sea level, Utah
Power and Light datum, as being sovereign lands.

(4)  The division, after notice to affected state agencies and
any person with an ownership in the land, may enter into
agreements to establish boundaries with owners of land
adjoining the bed of Bear Lake; provided that the agreements
shall not set a boundary for sovereign lands below the level of
5,923.68 feet above mean sea level.

(5)  From October 1 through April 30, motor vehicle use
and camping or picnicking will be allowed on the exposed lake
bed with the following restrictions:

(a)  Motor vehicles will not be allowed on lands
administered by the Division of Parks and Recreation.

(b)  The established speed limit is 20 miles per hour.
(c)  Except as necessary to launch or retrieve watercraft,

motor vehicles are not allowed within 100 feet of the water's
edge.  Travel parallel to the water's edge is allowed, outside of
the 100 foot zone.

(d)  Camping and use of motorized vehicles are prohibited
between the hours of 10 p.m. and 6 a.m.

(e)  No campfires or fireworks are allowed.
(6)  From May 1 through September 30, motor vehicle use

and camping or picnicking will be allowed on the exposed lake
bed with the following restrictions:

(a)  Areas posted by the division are off limits to motorized
vehicles.

(b)  The established speed limit is 15 miles per hour.
(c)  Except as necessary to launch or retrieve watercraft,

motor vehicles are not allowed within 100 feet of the waters
edge.

(d)  Unless posted otherwise, or to access a camping or
picnicking spot, no motor vehicles may travel parallel to the
waters edge.

(e)  Camping and use of motorized vehicles are prohibited
between the hours of 10 p.m. and 7 a.m.

(f)  No campfires or fireworks are allowed.
(7)  Persons found in violation of 65A-3-1(1) and 65A-3-

1(2) are subject to the criminal penalties set forth in 76-3-204
and 76-3-301 as determined by the court as well as civil
damages set forth in 65A-3-1(3).

R652-70-2400.  Recreational Use of Navigable Rivers.
1.  Navigable rivers include the Bear River, Jordan River,

and portions of the Green and Colorado rivers.  On the Green
River the navigable portions presently recognized as being

owned by the state are generally described as from Dinosaur
National Monument to the mouth of Sand Wash, and from the
mouth of Desolation Canyon at Swazey's Rapid, also known as
Twelve Mile Rapid, to the north boundary of Canyonlands
National Park.  On the Colorado River the navigable portions
presently recognized as being owned by the state are generally
described as from the mouth of Castle Creek to the east
boundary of Canyonlands National Park and from the mouth of
Cataract Canyon to the Arizona state line.  Except as specified,
this Section applies to recreational navigation on these waters.

2.  Each group conducting an overnight float trip is
required to possess and utilize a washable, reusable toilet system
that allows for disposal of solid human body waste through an
authorized sewage system.

3.  All garbage, trash, human waste and pet waste must be
carried off the river and disposed of properly.

4.  For a float trip that takes place on the Colorado River
between the mouth of Castle Creek and Potash, where toilet
facilities and sewage and trash receptacles are available, these
provided facilities may be used in lieu of reusable toilets and
carrying out garbage, trash, and waste products.

5.  The maximum group size for overnight river trips is
limited to 25 persons.  Two or more groups may not camp
together if the resulting group size exceeds 25 persons at a
campsite.

6.  Each group on an overnight float trip is required to
possess a durable metal fire pan at least 12 inches wide, with a
lip of at least 1.5 inches around its outer edge, and to utilize this
fire pan to contain campfires.

7.  Only driftwood may be used as firewood.  No cutting of
firewood is allowed except in designated areas.  Ashes and
charcoal accumulated during a trip must be carried out and
disposed of properly.

8.  A right of entry permit from the division and a special
recreation permit from the federal agency managing the land
through which the river flows are required for commercial float
trips.

9.  For the Green River from Green River State Park to
Canyonlands National Park, each noncommercial group floating
the river shall have in the group's possession a valid interagency
noncommercial river trip permit and shall abide by its terms.
This permit will be issued free of charge by the Division, the
Division of Parks and Recreation, the Bureau of Land
Management, authorized outfitters and authorized private
landowners.  Subsection R652-70-2400(8) applies to
commercial trips.

KEY:  sovereign lands, permits, administrative procedures
February 25, 2010 65A-10-1
Notice of Continuation April 2, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-90.  Sovereign Land Management Planning.
R652-90-100.  Authority.

This rule implements Sections 65A-2-2 and 65A-2-4 which
requires that planning procedures be developed for sovereign
lands, and for the opportunity for the public to participate in the
planning process.

R652-90-200.  Scope.
This rule sets forth the planning procedures for natural and

cultural resources on sovereign land as required by law.  These
procedures establish comprehensive land-management policies
using multiple-use, sustained-yield principles in order to make
the interest of the beneficiary paramount.  Management plans
shall guide the implementation of stated management objectives,
and provide direction for land-use decisions and activities on
sovereign lands.  One or more of the following plans, as defined
in R652-1-200, shall be implemented pursuant to 65A-2-2:

(1)  Comprehensive management plans;
(2)  Resource plans;
(3)  Site-specific plans.

R652-90-300.  Initiation of Planning Process.
1.  A comprehensive planning process is initiated by the

designation of a planning unit as planning priorities are
established by the division.

2.  Resource Management planning is initiated by the
division's identification and determination that there is a need
for such a plan.

3.  In the absence of a comprehensive management plan or
a resource management plan exists for sovereign land, site-
specific planning shall be initiated either by:

(a)  an application for a sovereign land use, or
(b)  the identification by the division of an opportunity for

commercial gain in a specific area.

R652-90-400.  Site-Specific Planning.
1.  When the division conducts site-specific planning it

shall consider:
(a)  a comparative evaluation of the commercial gain

potential of the proposed use with competing or existing uses;
(b)  the effect of the proposed use on adjoining sovereign

lands;
(c)  an evaluation of the proposed use or action with regard

to natural and cultural resources, if appropriate;
(d)  the notification of, and environmental analysis of, the

proposed use provided by the public, federal, state, and
municipal agencies through the Resource Development
Coordinating Committee (RDCC) process; and

(e)  any further notification and evaluations as required by
applicable rules.

2.  During the site-specific planning process, the director
may determine that a comprehensive management plan be
prepared.  In making such a determination, the director may
consider:

(a)  the amount of public interest in the natural and cultural
resources of the area;

(b)  any unique attributes of the land;
(c)  the potential for conflicts with other land uses; and
(d)  the opportunities for commercial gain of the sovereign

land resources by development of a comprehensive or resource
management plan, exchange of the land or other options in lieu
of those set forth in the application.

R652-90-500.  Notification and Public Comment.
1.  Once a planning unit is designated for a comprehensive

management plan, notice shall be sent to the Governor's Office
of Planning and Budget for inclusion in the RDCC agenda
packet and, if appropriate, the weekly status report.

2.  The division shall conduct at least one public meeting
in the vicinity of a planning unit that has been designated for a
comprehensive management plan.

(a)  The meeting shall provide an opportunity for public
comment regarding the issues to be addressed in the plan.

(b)  The public meeting(s) shall be held at least two weeks
after notice in a local newspaper.

(c)  Notice of public meeting(s) shall be sent directly to
lessees of record, local government officials and the Office of
Planning and Budget for inclusion in the RDCC agenda packet
and weekly status report.  A mailing list shall be maintained by
the division.

(d)  Additional public meetings may be held.
3.  Notice that a site-specific or resource planning effort is

under way shall be given to:
(a)  affected parties as required by rule for exchange, or

lease;
(b)  the Governor's Office of Planning and Budget for

inclusion in the RDCC Project Management System for public
and agency notification and comment.

R652-90-600.  Public Review.
1.  Comprehensive management plans shall be published

in draft form and sent to persons on the mailing list established
under R652-90-400, the Governor's Office of Planning and
Budget, and other persons upon request.

(a)  A public comment period of at least 45 days shall
commence upon receipt of the draft in the Governor's Office of
Planning and Budget.

(b)  All public comment shall be acknowledged pursuant
to 65A-2-4(2).

(c)  The division's response to the public comment shall be
summarized in the final comprehensive management plan.

(d)  Comments received after the public comment period
shall be acknowledged but need not be summarized in the final
plan.

2.  Resource plans shall be published and made available
upon request.

(a)  Persons wishing to comment on these plans may do so
at any time.

(b)  The division shall acknowledge all written comments.
3.  Upon completion of any planning process, the Record

of Decision or other document summarizing final division
action and relevant facts shall be provided to any persons
requesting notice from the division.

R652-90-700.  Interim Management.
1.  Once the planning process is initiated, and for the

purpose of effective interim management, the division may
designate a primary intended land use or withdraw land in the
planning unit from any or all surface or subsurface land use for
the duration of the planning process or 18 months, whichever is
less.

2.  At the onset of a management planning process, a
primary intended land use may be designated for land that is
reasonably expected to be used for a combination of mineral,
industrial, recreational, residential and other uses.

(a)  During the planning process, surface actions which will
adversely affect the primary intended land use shall be subject
to a maximum term of five years and the prohibition of surface
disturbance which will foreclose future use options.

(b)  The primary intended land use may be changed during
the planning process in response to new management
opportunities.

3.  Any application for activities covered by a current
withdrawal shall be held in abeyance.  At the conclusion of the
planning process, the director may deny an application or any
part thereof which is inconsistent with the completed plan, or
continue to process all other applications which have been held
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in abeyance.
4.  A lease which expires during the planning processes

may be extended only for the duration of the withdrawal.
Extensions granted under this provision are exempt from the
requirement of R652-30-1000.

R652-90-800.  Multiple-Use Framework.
Comprehensive management plans shall consider the

following multiple-use factors to achieve sovereign land-
management objectives:

1.  The highest and best use(s) for the sovereign land
resources in the planning unit.

2.  Present and future use(s) for the sovereign land
resources in the planning unit;

3.  Suitability of the sovereign lands in the planning unit
for the proposed uses;

4.  The impact of proposed use(s) on other sovereign land
resources in the planning unit;

5.  The compatibility of possible use(s) as proposed by
general public comments, application from prospective users or
division analysis; and

6.  The uniqueness, special attributes and availability of
resources in the planning unit.

R652-90-900.  Joint Planning.
The division may participate in joint planning with other

land management agencies.

R652-90-1000.  Amendments to Management Plans.
1.  The division shall follow the management direction,

policies and land use proposals presented in comprehensive
management plans.  When unforeseen circumstances arise which
may require a change in plans, the division shall adhere to the
following procedure for amendments to comprehensive
management plans:

(a)  notify affected lessees, beneficiaries, local and other
affected government entities;

(b)  submit the proposed amendment to the RDCC for
review and comment; and

(c)  conduct a public meeting in the affected area to provide
an opportunity for comment, after giving two weeks' notice in a
local newspaper.  The division shall acknowledge all written
comments.

2.  Resource plans may be amended by the division without
public notice.

3.  Site-specific plans may be amended by the director at
any time following issuance provided that the amendment:

(a)  does not materially affect any person's rights or
obligations, and

(b)  is consistent with existing policy or rule.

R652-90-1100.  Termination of Planning.
Prior to issuance of a final planning document, a planning

process may be suspended or terminated by the division.

R652-90-1200.  Environmental Assessments.
1.  The RDCC process provides an environmental

assessment for purposes of sovereign land management.  The
public may comment on proposed sovereign land uses through
the RDCC and other public notification processes.

2.  Any additional environmental impact analysis shall be
at the director's discretion based on a written determination that
additional evaluation is consistent with division duties.

KEY:  management, public meetings, environmental
assessment, land use
February 24, 2010 65A-2-4
Notice of Continuation April 2, 2012
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-100.  Materials Permits.
R652-100-100.  Authority.

This rule implements Section 65A-7-1 which authorizes the
Division of Forestry, Fire and State Lands to prescribe division
objectives, standards and conditions for the issuance of
materials permits and for conveyances for common varieties of
sand, gravel, cinders, and similar materials on sovereign lands.

R652-100-200.  Materials Permits Issued on Sovereign
Lands.

The division may issue materials permits or may convey
profits a prendre or similar interests on all sovereign lands when
the division deems it consistent with division land use plans.

The division may issue materials permits when the sale of
such materials would be exempt from sales tax under Sections
59-12-104(2) or 59-12-104(28).

The division may issue profits a prendre in all other
instances using the procedures and provisions outlined in
Sections R652-100-400, R652-100-500, R652-100-600, R652-
100-1000, R652-100-1200, R652-100-1300 and R652-100-
1500.  The conveyance of a profit a prendre or similar interest
in these materials will contain provisions to substantially
conform to those found in Sections R652-100-300, R652-100-
700, R652-100-800, and R652-100-900.

R652-100-300.  Rentals and Royalties.
1.  Rentals
(a)  Rental rates shall be $10 per acre, or fractional part

thereof, per annum.
(b)  The minimum annual rental on material permits shall

be determined periodically by the division.
2.  Royalty Rates and Provisions
(a)  The division shall charge full market value for all

materials purchased under a materials permit.  Market value
shall be determined by the division through analysis of the local
market.

(b)  The division may annually establish minimum royalty
rates for materials permits based on the type of material being
removed.

(c)  Royalty payments shall be remitted to the division on
a quarterly basis and shall be accompanied by a division
approved "Production and Settlement Transmittal Form".

R652-100-400.  Application Procedures.
1.  Application Filing
Applications for materials permits may be submitted to any

office of the division during office hours.
2.  Non-refundable Application Fees
All applications must be accompanied by a non-refundable

application fee.
(a)  If an application for a materials permit is rejected, all

monies tendered by the applicant, except the application fee,
will be refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant must make a written request.  If the request is
received prior to the time that the application is considered for
formal action, all monies tendered by the applicant, except the
application fee, will be refunded.  If the request for withdrawal
is received after the application is approved, all monies tendered
are forfeited to the division, unless otherwise ordered by the
division for a good cause shown.

3.  Application Review
Upon receipt of an application, the division shall review

the application for completeness.  Applicants submitting
incomplete applications shall be provided notice of deficiency
by certified mail and shall be allowed 60 days to cure the
deficiency.  Incomplete applications not remedied within the 60-
day period may be denied.  The director may approve

applications for materials permits pursuant to the criteria listed
below.  Action on applications not meeting the criteria listed
below shall be deferred pending appropriate land use
designation by the division.  The director shall reject
applications in those instances where the division declines to
designate lands for that use.

(a)  When land use designations or general management
plans have been approved by the division and the application
conforms with the designated use, or

(b)  When the subject property has previously been
included in a materials permit or sand and gravel mineral lease
whether or not excavation occurred and whether or not
reclamation work was done, or

(c)  When expected royalty income exceeds the estimated
fair market value of all sovereign land affected by the permit
and the use of the subject property for materials extraction
conforms to local planning and zoning ordinances.

4.  Bid Solicitation Processes
(a)  In the absence of any valid materials permit

application, and pursuant to R652-100-400(3), the division may
offer for simultaneous bid material permits when exposing the
site to the market could reasonably be expected to produce
materials sales.  A notice of lands available for simultaneous
filing for materials permits shall be made in a manner to
reasonably solicit simultaneous bid applications.  Notices of
simultaneous filing shall contain the procedure by which the
division shall award the permit.

(b)  Upon receipt of any materials permit application the
division shall solicit competing applications through publication
at least once a week for two consecutive weeks in one or more
newspapers of general circulation in the county in which the
permit is offered.  At least 30 days prior to bid opening, certified
notification will be sent to permittees of record, adjacent
permittees/lessees, and adjacent landowners.  Notices will also
be posted in the local governmental administrative building or
the county courthouse.  Notification and advertising shall
include the legal description of the parcel and any other
information which may create interest in the parcel.  The
successful applicant shall bear the cost of the advertising.

(c)  The division shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the certified
mail posting receipt (Postal Service form 3800), within which
to submit a sealed bid containing their proposal for the subject
parcel.  Competing bids will be evaluated using the criteria
found in R652-30-500(2)(g) and R652-80-200.

(d)  If no competing applications involving sale, lease or
exchanges are received by the deadline published pursuant to
R652-100-400(4)(b), then the division shall award the materials
permit based on the following criteria:

i)  amount of bonus bid.
ii)  amount and rate of proposed materials extraction.
iii)  other criteria and assurances of performances as the

division shall require by permit or advertise prior to bidding.

R652-100-500.  Permit Execution.
The permit must be executed by the applicant and returned

to the division within 60 days from the date of applicant's
receipt of the permit.  Failure to execute and return the
documents to the division within the 60-day period may result
in cancellation of the permit and the discharge of any obligation
of the division arising from the approval of the application.

R652-100-600.  Terms of Materials Permits.
Materials permits issued under these rules shall normally

be for no greater than a five year term.  Longer or shorter terms
may be granted upon application if the director determines that
it would be in the best interest of the beneficiaries.

R652-100-700.  Materials Permit Provisions.
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Each materials permit shall contain provisions necessary to
ensure responsible surface management including, but not
limited to, the following provisions:  The rights of the permittee;
rights reserved to the permitter; the term of the permit; payment
obligations; transfers of permit interest by permittee; permittee's
responsibility for reclamation; terms and conditions of permit
forfeiture; and protection of the state from liability from all
actions of the permittee.

R652-100-800.  Bonding Provisions.
1.  Prior to the issuance of a materials permit, or for good

cause shown at any time during the term of the materials permit,
upon 30 days written notice, the applicant or permittee, as the
case may be, may be required to post with the division a bond in
the form and amount as may be determined by the division to
assure compliance with all terms and conditions of the permit.

2.  All bonds posted on materials permits may be used for
payment of all monies, rentals, and royalties due to the division,
also for costs of reclamation and for compliance with all other
terms and conditions of the permit, and rules pertaining to the
permit.  The bond shall be in effect even if the permittee has
conveyed all or part of the permit interest to a sublessee,
assignee, or subsequent operator until such time as the permittee
fully satisfies the permit obligations, or until the bond is
replaced with a new bond posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the division may decide, provided the division first gives
permittee 30 days written notice stating the increase and the
reason(s) for such increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the division:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the state will not be
responsible for any investment returns on cash deposits.

(c)  Certificates of deposit in the name of "Utah Division of
Forestry, Fire and State Lands and permittee, c/o permittee's
address", with an approved state or federally insured banking
institution registered in Utah.  Such certificate of deposit must
have a maturity date no greater than 12 months, be automatically
renewable, and be deposited with the division, the permittee will
be entitled to and receive the interest payments.  All certificates
of deposit must be endorsed by the permittee prior to acceptance
by the director.

(d)  Other forms of surety as may be acceptable to the
division.

R652-100-900.  Insurance Requirements.
1.  Prior to the issuance of a materials permit, the applicant

may be required to obtain insurance of a type and in an amount
acceptable to the division.  Proof of insurance shall be in the
form of a certificate of insurance containing sufficient
information to satisfy the division that insurance provisions of
the permit have been complied with.

2.  Such insurance, if required, shall be placed with an
insurer with a financial rating assigned by the Best Insurance
Guide of A:X or higher, unless this requirement is waived in
writing by the division.

3.  The division shall retain the right to review the
coverage, form, and amount of the insurance required at any
time and to require permittee to obtain insurance sufficient in
coverage, form, and amount to provide adequate protection
upon 30 days written notice, proof of such insurance to be
provided pursuant to R652-100-900(1).

R652-100-1000.  Plans of Operation.
1.  Prior to the commencement of any activity authorized

by a materials permit the permittee shall be required to submit,
for the director's approval, a plan of operations which shall

include the following:
(a)  A map or plat showing
i)  the location and sequence of areas from which material

is to be excavated;
ii)  the location of any processing or stationary equipment

or improvements which will be placed on the premises;
iii)  transportation and access routes across the premises

and adjacent properties;
iv)  the location of any fuel storage tanks; and,
v)  the location of stockpile areas.
(b)  Elevation drawings of the premises before and after the

excavation of materials.
(c)  Reclamation plans prepared by any governmental

agency, or if not acceptable to the director, as required by the
director.

R652-100-1100.  Existing Lease and Permit Conversion.
Existing sand and gravel leases and materials permits

issued prior to the effective date of these rules and in good
standing on such date shall continue for the term specified
therein and shall be subject to the conditions and provisions
contained therein; provided, however, the division may allow
such lessees/permittees to convert such existing leases or
permits to the new permit.

R652-100-1200.  Materials Permit Assignments.
1.  A materials permit may be assigned to any person, firm,

association, or corporation qualified under R652-3-200,
provided that the assignments are approved by the division; and
no assignment is effective until approval is given.  Any
assignment made without such approval is void.

2.  An assignment shall take effect the day of the approval
of the assignment.  On the effective date of any assignment, the
assignee is bound by the terms of the permit to the same extent
as if such assignee were the original grantee, any conditions in
the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, and land involved, and the name and
address of the assignee.

4.  An assignment shall be executed according to division
procedures.

R652-100-1300.  Reclamation Requirements.
Following the completion of excavations, the division shall

require reclamation measures to stabilize and restore natural
surface conditions.  Reclamation measures will generally consist
of, but not necessarily be limited to, sloping and stabilization of
highwalls, contouring of slopes at a ratio not greater than three
feet horizontal for each one foot vertical, stabilization of access
roads or the closure of access roads as determined by the
division, replacement of natural topsoils, revegetation using a
seed mixture and rate of application as may be specified by the
division, removal of all trash and debris, and the prompt
removal of all equipment, buildings, and structures owned by
the permittee or permittee's agents.

R652-100-1400.  Over-the-Counter Sales.
Materials permits may be issued on an "over-the-counter"

basis in areas which have been designated by the director as
open for such sales.  The director may designate areas as open
for such sales using any of the following criteria:

1.  An existing pit which has not been fully reclaimed.
Reclamation requirements for all or portions of existing pits
may be waived by the director for the purpose of "over-the-
counter" sales when the pit meets the remaining criteria.

2.  Dry stream beds or similar sites where sand or gravel
has accumulated, and the extraction of material will cause no
degradation.
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3.  No sales shall be made in excess of a division-
established maximum dollar amount.  Sales made "over the
counter" shall reflect market rates for similar sales.

R652-100-1500.  Termination of Materials Permit.
Any materials permit issued by the division on sovereign

land may be terminated in whole or in part for failure to comply
with any term or condition of the permit or applicable laws or
rules.  Upon determination by the director that a materials
permit is subject to termination pursuant to the terms of the
permit or applicable laws or rules, the director shall issue an
appropriate instrument terminating the permit.

R652-100-1600.  Collection of Sales Tax.
The division shall require all permittees not exempt

pursuant to Section 59-12-104 to remit sales taxes with the
"Production and Settlement Transmittal Form" submitted
pursuant to R652-100-300(2)(c).

KEY:  administrative procedure, materials handling, permits
1993 65A-7-1
Notice of Continuation April 2, 2012
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R657.  Natural Resources, Wildlife Resources.
R657-20.  Falconry.
R657-20-1.  Purpose and Authority.

(1)  Under authority of Section 23-17-7 and in accordance
with 50 CFR 21 and 22 (10/01/2000), which is incorporated by
reference, the Wildlife Board has established this rule for the
practice of falconry in the state of Utah.

(2)  Take of any raptor species for the practice of falconry
must be in compliance with these regulations.

(3)  Raptor species possessed under the authority of this
rule must be trained in the pursuit of wild game and used in
hunting, unless specifically noted otherwise in special
provisions granted under this rule.

(4)  A federal falconry permit is no longer required for
practicing the sport of falconry in the state of Utah.

(5)  The Federal Migratory Bird Treaty Act prohibits any
person from taking, possessing, purchasing, bartering, selling,
or offering to purchase, barter, or sell, among other things,
raptors listed in section 10.13 of 50 CFR 21, unless the activities
are allowed under provisions of this rule, or are permitted by
other applicable state or Federal regulations.

(a)  This rule covers all avian species in the Order
Accipitriformes (i.e., vultures, California Condor, kites, eagles
and hawks), Order Falconiformes (i.e., caracaras, and falcons)
and Order Strigiformes (i.e., owls), and hybrids thereof, and
applies to any person who possesses one or more wild-caught,
captive-bred, or hybrid raptors to use in falconry.

(b)  The Bald and Golden Eagle Protection Act in 16
U.S.C. 668-668d and 54 Stat. 250) provides for the taking of
golden eagles from the wild to use in falconry, and specifies that
the only golden eagles that may be used for falconry are those
that would be taken because of depredations on livestock or
wildlife (16 U.S.C. 668a).

(6)  Specific season dates, possession limits, open and
closed areas, number of permits or CORs, and other
administrative regulations for practicing falconry are published
in the Utah falconry Guidebook which is available by contacting
the Division of Wildlife Resources office in Salt Lake City or
online at http://wildlife.utah.gov/guidebooks/2007_falconry.

(7)  Possession of any raptor, raptor egg, shell fragment,
semen, or any raptor part without a valid and applicable state
COR or Federal permit is prima facie evidence that the raptor,
raptor egg, shell fragment, semen, or any raptor part was
illegally taken and is illegally held in possession.

(8)  Pursuant to Utah Code Section 23-19-9, the Division
has the authority to suspend or revoke any or all of the
privileges granted under this rule.

(a)  Upon request, a permittee whose COR has been
suspended may reapply for a falconry COR, pursuant to the
application procedures in this rule, at the end of the suspension
period.

(9)  Nothing in this rule shall be construed to allow the
intentional taking of protected wildlife in violation of federal or
state laws, rules, regulations, or guidebooks.

R657-20-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and R657-6-2.
(2)  In addition:
(a)  "Abatement activities" means use of trained raptors to

flush, haze or take birds (or other wildlife where allowed) to
mitigate depredation problems, including threats to human
health and safety.

(b)  "Aerie" refers to the nest of any raptor.
(c)  "Bate" refers to a hawk or falcon that attempts to fly

while being tethered to the falconer's fist, a block or other form
of perch, whether from wildness, or for exercise, or in an
attempt to chase.

(d)  "Business Day" refers to any day the Division is open

for business
(e)  "Captive-bred" refers to raptors, including eggs,

hatched in captivity from parents that mated or otherwise
transferred gametes in captivity.

(f)  "CFR" means the Code of Federal Regulations.
(g)  "COR" for purposes of this rule means a Certificate of

Registration (permit) issued by the Division authorizing an
individual to participate in the sport of falconry.

(h)  "Eyas" means a young raptor not yet capable of
sustained flight such as a nestling or fledgling.

(i)  "Division" means the Utah Division of Wildlife
Resources.

(j)  "Falconry" means, for the purposes of this rule, caring
for and training raptors for pursuit of wild game, and hunting
wild game with raptors.  Falconry includes the taking of raptors
from the wild to use in the sport of falconry; and caring for,
training, and transporting raptors held for falconry.

(k)  "Fledged" means the stage in a young raptor's life when
the feathers and wing muscles are sufficiently developed for
flight.  A young raptor that has recently fledged but is still
dependent upon parental care and feeding is called a fledgling.

(l)  "Form 3-186A" means the Migratory Bird Acquisition
and Disposition Report form.

(m)  "Hacking" means the temporary or permanent release
of a raptor held for falconry to the wild so that it may survive on
its own.

(n)  "Haggard" means a wild adult raptor.
(o)  "Humane treatment" for purposes of this rule means to

maintain raptors in accordance with accepted standards for
practicing falconry, including care and treatment of a raptor so
that it is physically healthy and maintaining raptors under
conditions that are known to prevent predictable illness or
injury.

(p)  "Hybrid" means offspring of birds listed as two or
more distinct species including but not limited to those listed in
section 10.13 of Subchapter B of 50 CFR 21, or offspring of
birds recognized by ornithological authorities as two or more
distinct species including but not limited to those listed in
section 10.13 of Subchapter B of 50 CFR 21.

(q)  "Imping" means to graft new or additional feathers to
existing feather shafts on a raptor's wing(s) or tail to repair
damage or to increase flying capacity.

(r)  "Imprint", for the purposes of falconry, means a bird
that is hand-raised in isolation from the sight of other raptors
from 2 weeks of age until it has fully feathered.  An imprinted
bird is considered to be so for its entire lifetime.

(s)  "Landowner" means any individual, family or
corporation who owns property in Utah and whose name
appears on the deed as the owner of eligible property or whose
name appears as the purchaser on a contract for sale of eligible
property, or who is a lessee of the property.

(t)  "Livestock depredation area" means a specific
geographic location in which depredation on livestock by
golden eagles has been recognized.

(u)  "Marker or band" means a numbered band issued by
the Service which, when affixed to a raptor's leg, identifies an
individual raptor.

(v)  "Meet" means, for purposes of this rule, an organized
falconry event where protected wildlife may be taken and for
which a 5 day non-resident meet hunting license is approved by
the Wildlife Board.

(w)  "Mews" refers to a protected indoor facility (a
residence or non-residence) where raptors are kept for falconry
purposes.

(x)  "Migratory game bird" means, for the purposes of this
rule, ducks, geese, swans, snipe, coot, Mourning Dove, White-
winged Dove, Band-tailed Pigeon, and Sandhill Crane.

(y)  "Nest" refers to the structure or place where a raptor
lays eggs and shelters its young.
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(z)  "Passage raptor" means a first-year raptor capable of
sustained flight that is no longer dependent upon parental care
and/or feeding

(aa)  "Raptor" means any bird of the Order Accipitriformes,
Order Falconiformes (falcons and caracaras) or the Order
Strigiformes (owls) and hybrids thereof unless defined otherwise
in this rule.

(bb)  "Reasonable time of day" for inspections, or other
business, at a falconers facilities refers to hours the Division is
open for business, or some other prearranged time between the
falconer and the Division representative.

(cc)  "Service" means the U.S. Fish and Wildlife Service.
(dd)  "Take" means to: hunt, pursue, harass, catch, capture,

possess, angle, seine, trap or kill any protected wildlife; or
attempt any such action.

(ee)  "Transport" means to ship, carry, export, import,
receive or deliver for shipment, conveyance, carriage,
exportation or importation.

(ff)  "Trial" means, for purposes of this rule, an organized
falconry event where European Starling (Sturnella neglecta),
House Sparrow (Passer domesticus), Rock Dove/feral pigeon
(Columba livia). pen-reared game birds, and lawfully possessed,
domestic birds may be taken.

(gg)  "Upland game" means, for purposes of this rule,
pheasant, quail, Chukar Partridge, Hungarian Partridge, Sage-
grouse, Ruffed Grouse, Dusky ("Blue") Grouse, Sharp-tailed
Grouse, cottontail rabbit, snowshoe hare, and White-tailed
Ptarmigan.

(hh)  "Weathering Area" refers to a protected outdoor
facility where raptors are kept for falconry purposes.

(ii)  "Wild" refers to an animal in its original natural state
of existence; not domesticated nor cultivated.

(jj)  "Year" refers to a normal calendar year of January 1 to
December 31, unless defined otherwise in this rule.

R657-20-3.  Minimum Age Requirement.
(1)  A person who wishes to practice the sport of falconry

in Utah must be at least 12 years of age.

R657-20-4.  Falconry COR, Permits, and Licenses.
(1)  The division may deny issuing a COR or permit to any

applicant, if:
(a)  the applicant has violated any provision of Title 23,

Utah Wildlife Resources Code, Administrative Code R657, a
certificate of registration, an order of the Wildlife Board or any
other law that when considered with the functions and
responsibilities of practicing the sport of falconry bears a
reasonable relationship to the applicant's ability to safely and
responsibly carry out such activities;

(b)  the applicant misrepresented or failed to disclose
material information required in connection with the
application; or

(c)  holding raptors at the proposed location violates
federal, state, or local laws.

(2)  A COR is not transferrable.
(3)  CORs do not provide the holder with any rights of

succession.
(4)  Any COR issued to a business or organization shall be

void upon the termination of the business or organization or
upon bankruptcy or transfer.

(5)  A resident must possess a valid COR issued by the
Division to take, possess, hunt with, or transport raptors for the
purpose of practicing the sport of falconry in Utah.

(a)  A falconry COR requires up to a 30-business day
processing time from the date an application is received.

(b)  A falconry COR is valid at the Apprentice Class level
for a 3-year period from date of issuance.

(c)  A falconry COR is valid at the General and Master
Class level for a 5-year period from date of issuance.

(6)  The falconer must have a falconry COR or a legible
copy of it in their immediate possession when not at the location
of their falconry facilities and is trapping, transporting, working
with, or flying raptors in falconry.

(7)  A falconer must obtain a Raptor Capture Permit prior
to capturing or attempting to capture any raptor from the wild in
Utah.  A valid falconry COR is required for a Utah resident in
order to obtain a Raptor Capture Permit.

(8)  The falconry COR allows a resident falconer to use a
raptor for unrestricted take of unprotected wildlife including
coyote, field mouse, gopher, ground squirrel, jackrabbit,
muskrat, raccoon, European Starling, House Sparrow, and rock
dove or feral pigeon; no other license or permit is required other
than the falconry COR for take of these species.

(a)  A non-resident falconer is required to have a current
falconry license or permit from his/her state of residence and a
valid federal falconry permit, if applicable.

(9)  With a falconry bird, a falconer may take any species
for which a federal Depredation Order is in place under parts
21.43, 44, 45, or 46 of 50 CFR 21, at any time in accordance
with the conditions of the applicable depredation order, as long
as the falconer is not paid for doing so.

(10)  A falconer releasing a raptor for the purpose of
hunting protected wildlife, not held in private ownership, must
first obtain the appropriate licenses, permits, tags, CORs and
stamps as provided in the applicable rules and guide books of
the Wildlife Board.

(a)  The hunting of upland game shall be done in
accordance with the rule and guide book of the Wildlife Board
for taking upland game species.

(b)  The hunting of migratory game birds shall be done in
accordance with the rule and guide book of the Wildlife Board
for taking migratory game species.

(c)  A hunting license is not required to take pen-reared
game birds with a trained raptor.

R657-20-5.  Application for a Resident or Nonresident
Falconry COR.

(1)  Resident Applications
(a)  A resident applying for or renewing a falconry COR

shall:
(i)  Submit a completed falconry application to the

Division; and
(ii)  Include the appropriate COR fee.
(b)  At the time of renewal, the current falconry COR

number must be included on the falconry COR renewal
application.

(c)  A falconer claiming residency in Utah may not claim
residency in, or possess a resident falconry license or falconry
permit from, another state.

(2)  Nonresident Applications
(a)  A six-month domicile period is required for a

nonresident falconer entering Utah to establish residency.
(b)  A nonresident falconer entering Utah to establish

residency may possess legally obtained raptors that were
acquired prior to entering Utah during the six-month domicile
period while establishing residency.

(i)  If the raptors are to be flown or exercised during the
six-month domicile period, the following permits must be in
possession:

(A)  a valid falconry license from the previous state; and
(B)  a valid federal falconry permit when required under

federal law.
(ii)  If the raptor(s) is to be used for falconry during the six-

month domicile period, the falconer must purchase all
applicable Utah non-resident hunting licenses and/or permits.

(c)  A copy of the previous state's valid falconry license
indicating class designation, a current federal falconry permit
number, if applicable, a valid health certificate, the number and
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species of raptors with the band number (if banded) of each
raptor held in possession, and an import authorization number
obtained from the Utah Department of Agriculture must be
presented to the Division within 5 business days after entering
Utah.

(d)  A non-resident falconer establishing residency must
maintain proper facilities and equipment.

(i)  A facilities inspection is required and must be requested
from the Division by the non-resident falconer no later than 120
days of establishing domicile in the state.

(A)  Requests may be made in writing or via email at
falconry@utah.gov.

(ii)  A facilities inspection will be completed by the
Division within 30 business days of the date the request for an
inspection is received.

(iii)  A non-resident falconer establishing residency may
temporarily house raptors prior to their initial facilities
inspection (see Section R657-20-20).

(e)  At the conclusion of the six-month domicile period, a
new resident applying for a falconry COR must submit the
following to the Division:

(i)  A completed falconry application indicating class
designation;

(ii)  A copy of a valid falconry license from the former state
of residency indicating class designation;

(iii)  A valid federal falconry permit number, if applicable;
(iv)  Proof that the applicant has passed the falconry test

administered by the state, tribe, or territory where legal
residence was maintained, or proof that the applicant previously
held a falconry permit at the class level being requested; or:

(A)  Correctly answer at least 80 percent of the questions
on an examination administered by the Division.

(B)  If the applicant passes the examination, the Division
will decide which level of falconry permit to be issued,
consistent with the class requirements outlined in Sections
R657-20-16, R657-20-17, and R657-20-18 of this rule; and

(v)  Submit the appropriate COR fee.
(f)  A non-resident falconer entering Utah to establish

residency that holds raptors in possession and fails to apply for
a falconry COR within 30 days of qualifying for residency will
be in violation of the law for unlawful captivity of protected
wildlife under Sections 23-13-4 and 23-20-3 and may be denied
a falconry COR, and any raptors in their possession may be
subject to seizure.

(g)  At the conclusion of the six-month domicile period
outlined in Section R657-20-5, a falconer may apply for a
resident Utah falconry COR.

R657-20-6.  COR Renewal and Annual Report Forms.
(1)  Resident falconers wishing to renew a valid falconry

COR must submit a completed falconry COR renewal form to
the Division upon or before the expiration date specified on the
current falconry COR.

(a)  falconry COR Renewals require up to a 30-day
processing time for completion.

(2)  All Resident falconers holding a valid falconry COR
must submit a completed falconry Annual Report to the Division
by January 31 of each year, as follows:

(a)  By December 31 of each year, the Division will
provide each resident falconer with an annual summary report
of their falconry activities that are on file.

(b)  Each resident falconer must verify the annual summary
report for accuracy and return the report to the Division by the
following January 31.

(3)  Residents who do not hold a valid falconry COR or do
not submit a COR renewal form by the date their current COR
lapses and who maintain raptors in possession are in violation
of unlawful captivity of protected wildlife under Sections 23-13-
4 and 23-20-3.

(4)  Failure to submit required records and timely, accurate,
or valid reports may result in administrative action by the
Division.

(a)  Administrative action that may be taken by the
Division include:

(i)  Issuance of a probationary COR with restrictions on
activities allowed; or

(ii)  Non-renewal of a COR until the required records and
reports are completed.

(5)  A falconry COR is considered to be lapsed if the
falconer has not applied for renewal within 30 calendar days of
the expiration of their current COR.

(a)  Disposition of raptors held under a lapsed falconry
COR is at the discretion of the Division.

(b)  Raptors held under a lapsed falconry COR are subject
to seizure by the Division.

(6)  A falconer who has allowed their COR to lapse may
apply for a new COR.

(a)  If a falconry COR has lapsed for fewer than 5 years, it
will be reinstated at the level held previously if proof of
certification at that level is provided and the applicant has
appropriate facilities and equipment; and is otherwise qualified
under R657-20-4(1).

(b)  If a falconry COR or Permit has lapsed for 5 years or
longer, an applicant must correctly answer at least 80 percent of
the questions on an examination administered by the Division
as required in Section R657-20-16(1)(b)(ii).

(i)  If the applicant passes the examination, a falconry COR
will be reinstated at the level previously held.

(ii)  The applicant's facilities and equipment must also pass
inspection by a Division representative before possessing a
raptor for falconry as required in Sections R657-20-8, R657-20-
9, and R657-20-10.

R657-20-7.  Nonresident Participation in Meets or Trials.
(1)  A nonresident entering Utah to participate in the sport

of falconry at an organized meet must be 14 years of age or
older and must obtain a nonresident falconry meet license if
hunting protected wildlife.

(2)  A falconry meet license may be obtained by
completing an application and submitting the application and
appropriate fees to the Division.

(3)  A falconry meet license is valid only for nonresidents
and only for five (5) consecutive calendar days as designated on
the license.

(4)  The holder of a nonresident falconry meet license may
engage in the sport of falconry on protected wildlife during the
specified five-day period in accordance with the applicable
proclamations of the Wildlife Board.

(5)  A nonresident participating in an organized meet for
more than five consecutive calendar days must obtain
appropriate nonresident licenses, permits, tags, and stamps as
provided in the proclamations of the Wildlife Board if protected
wildlife is pursued.

(6)  A nonresident participating in an organized meet for
more than five consecutive calendar days must provide a health
certificate and an import authorization number obtained from
the Utah Department of Agriculture, Animal Health Section, on
each raptor brought into the state.

(7)  A falconry meet license is not required for
participation in a falconry trial.

(8)  An organizer of a falconry meet must obtain prior
approval from the Wildlife Board for non-residents to purchase
a 5-day non-resident meet license.

(a)  A falconry meet or trial may not be held on state
waterfowl and wildlife management areas from April 1 through
August 15, except in those areas approved by the Division.

R657-20-8.  Care and Facilities Requirements.
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(1)  A person may not possess a raptor without first
providing adequate facilities and equipment to humanely house
and care for the raptor.

(2)  Care Requirements.
(a)  The Falconer is responsible for the maintenance and

security of raptors held in his or her care.
(b)  All raptors held under a falconry COR must be kept in

humane and healthy conditions.
(i)  The Division may impose additional requirements to

insure the safe and humane handling and care of raptors when
the birds are maintained in inhumane or unhealthy conditions.

(3)  To obtain a falconry COR, applicants must have either
an indoor mews or an outdoor weathering area, or both.

(a)  The primary consideration for raptor housing facilities
whether an indoor mews or outdoor weathering area is
protection of the raptor from unauthorized human access and
disturbance, the environment, predators (to include domestic as
well as wild animals), inhumane treatment, and other undue
disturbances.

(4)  Before a person may obtain a falconry COR, the raptor
housing facilities and equipment shall be inspected by a
Division representative.

(i)  Inspections must be conducted in the presence of the
permittee.

(ii)  In the course of this inspection, the Division
representative may collect a photograph of the facilities to keep
on file with the falconer's other state records.

(5)  The Division should complete an inspection of
falconry facilities within 30 business days of receiving a request
for inspection.

(a)  Detailed photos and a description of facilities and
equipment, including measurements of mews or weathering
areas, shall constitute a temporary inspection for purposes of
issuing COR's if the Division has not physically inspected
within 30 business days. The COR may be revoked if the photos
and descriptions of facilities and equipment do not match the
facilities in place.  Any significant changes to facilities require
notification to the Division.

(b)  Requests for inspections may be made verbally or in
writing or via email.

(6)  Facilities Requirements.
(a)  Facilities must be adequate to house the number of

raptors in possession.
(b)  Only inspected and approved indoor mews and

weathering areas may be used for housing raptors for falconry.
(i)  In conjunction with inspected and approved facilities,

raptors may also be housed inside a place of residence as
provided in Section R657-20-8(6)(d)(viii).

(ii)  A new facilities inspection may be required when a
permittee increases the number of raptors in their possession.

(c)  The Utah falconry Program Coordinator must be
notified within five (5) business days of a change in the location
of an individual's falconry facilities.

(d)  The Mews.
(i)  The mews must have a suitable perch for each raptor,

at least one opening for sunlight, and must provide for a healthy
environment for each raptor inside.

(ii)  A mews must be large enough to allow easy access for
the care and feeding of raptors kept inside.

(iii)  Untethered raptors may be housed together in the
mews if they are compatible with each other.

(iv)  Each mews must be large enough to allow each raptor
the opportunity to fly if it is untethered or, if tethered, to fully
extend its wings or bate without damaging its feathers.

(v)  Each raptor shall have a pan of clean water available to
it at all times while in a mews, unless weather conditions, perch
type used, or some other factor makes it inadvisable to have
water available next to the raptor.

(vi)  If raptors housed in an indoor mews that is not a place

of residence are untethered, the mews must be fully enclosed
with solid walls and ceiling or with bars or heavy duty netting
or mesh spaced narrower than the width of the body of the
smallest raptor housed in the mews.

(vii)  Acceptable indoor facilities may include shelf perch
enclosures where raptors are tethered side by side. Other
innovative housing systems are acceptable if they provide the
enclosed raptors with protection and opportunity to maintain
undamaged feathers.

(viii)  A place of residence used for housing falconry
raptors indoors is considered a mews provided each raptor is
tethered to a suitable perch.

(A)  A raptor may be untethered inside a place of residence
when being handled.

(B)  If a raptor is housed inside a place of residence, there
is no need to modify windows or other openings in the
residence.

(C)  A raptor may be housed untethered inside a flight
chamber constructed within a place of residence, provided the
chamber has a source of light and is fully enclosed with solid
walls and ceiling or with bars or heavy duty netting or mesh
spaced narrower than the width of the body of the smallest
raptor housed in the chamber.

(e)  Weathering Area
(i)  The weathering area must be totally enclosed, and can

be made of heavy-gauge wire, heavy-duty plastic mesh, slats,
pipe, wood, or other suitable material capable of preventing the
raptor's escape and excluding predators and other animals
capable of causing harm to the raptor.

(ii)  The weathering area must be covered and have at least
one covered perch to protect a raptor from predators and
weather.

(iii)  Adequate perches must be provided within the
weathering area to ensure the health, safety and protection of the
raptor.

(iv)  Raptors must be tethered while inside the weathering
area.

(v)  The weathering area must be large enough to insure
that the raptor(s) cannot strike the enclosure when bating from
the perch.

(vi)  Raptors may be perched next to a solid or fully opaque
wall in the weathering area provided the proximity of the wall
to the perch will not cause injury to the raptor or feather
damage.

(vii)  Each raptor should have a pan of clean water
available.

(A)  At the discretion of the permittee, this requirement is
waived if weather conditions, the perch type used, or some other
factor makes it inadvisable to have water available to the raptor.

(viii)  New types of housing facilities and/or husbandry
practices may be used if they satisfy the requirements of this
chapter and are approved by the Division.

(ix)  falconry raptors may be kept outside in the open at
any location if they are under watch by an individual familiar
with the handling of raptors.

(f)  Approved falconry facilities may be on property owned
by another person, provided the falconer submits a signed and
dated statement by the falconer and the property owner agreeing
that the falconry facilities, equipment, and raptors may be
inspected without advance notice by the Division at any
reasonable time of day.

(g)  Any falconer who possesses a raptor and moves or
changes the address of where the raptor is held must notify the
Division in writing of the change of address within 5 business
days.

(i)  An inspection of facilities may be required at the new
location.

(h)  Raptors in transit must be provided with an adequate
perch and protected from extreme temperatures, wind, and
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excessive disturbance to ensure the health, safety and protection
of any raptor being transported.

(i)  A raptor may be housed in temporary facilities for no
more than 120 consecutive calendar days, provided the
temporary facilities has a suitable perch for the raptor and
adequately protects it from predators, domestic animals, extreme
temperatures, wind, and excessive disturbance.

R657-20-9.  Equipment.
(1)  Prior to the facilities inspection and issuance of a

falconry COR, the applicant shall possess the following items
for each raptor in possession or proposed for future capture:

(a)  At least one pair of Aylmeri jesses, or similar type,
made from pliable, high quality leather or suitable synthetic
material, or the materials and equipment to make them, or the
material to be used when any raptor is flown free.

(i)  Traditional one-piece jesses may be used on raptors
when not being flown.

(b)  At least one flexible, weather-resistant leash.
(c)  At least one swivel of acceptable falconry design.
(d)  At least one suitable container, two to six inches deep

and wider than the length of the raptor, to hold drinking and
bathing water for each raptor.

(e)  At least one perch of an acceptable design will be
provided for use for each raptor.

(f)  A reliable scale or balance suitable for weighing the
raptor held and graduated to increments of not more than one-
half ounce or less.

(g)  For small raptors, such as kestrels, merlins, and sharp-
shinned hawks, the scale must weight in increments of at least
1 gram.

R657-20-10.  Inspection of Raptors, Facilities, CORs, and
Documents.

(1)  A facilities inspection is required prior to initial
issuance of a falconry COR and may be requested by the
falconer in writing or by email at falconry@utah.gov.  Once a
request is received, a facilities inspection will be completed by
the Division within 30 business days of the date the request is
received.

(2)  As a condition to obtaining a falconry COR, the
falconer agrees to reasonable administrative inspections of
falconry raptors, facilities, equipment, CORs, and related
documents.

(3)  Falconry raptors, facilities, equipment, and documents
may be inspected by the Division only in the presence of the
permittee at a reasonable time of day.

R657-20-11.  Take of Wild Raptors.
(1)  A licensed falconer may take from the wild any raptor

species of the Order Accipitriformes, Falconiformes or
Strigiformes only as provided in this rule.

(a)  Haggard age raptors may not be taken from the wild for
falconry.

(b)  Any raptors taken from the wild for falconry is a ''wild''
raptor for the balance of the raptor's life, regardless of the length
of captivity or the raptor's transfer to another permittee or permit
type.

(c)  A licensed falconer who wishes to take a raptor from
the wild must meet all state and tribal requirements in this rule
for capture of wild raptors for falconry.

(d)  A raptor taken from the wild for falconry must be
reported by entering the required information in the electronic
database at http://permits.fws.gov/186A or by submitting a
paper form 3-186A, or FWS pdf i-381A via email, to the
Division within 10 business days of the date of capture.

(2)  Resident Take of Wild Raptors
(a)  A Utah Resident may not take any raptor from the wild

without first obtaining a COR and a Raptor Capture Permit from

the Division.
(b)  A Raptor Capture Permit is valid for one raptor

authorized for possession in accordance with the restrictions and
limitations of this rule.

(c)  Raptor Capture Permits are non-transferable and non-
assignable and can only be used by the person specified on the
permit.  However, another person can assist the permit holder
pursuant to Section R657-20-21(2) and (3) as long as the permit
holder is present.

(d)  Raptor Capture Permits are valid only for the season
specified on the permit.

(e)  The Raptor Capture Permit and falconry COR (or
legible copies thereof) must be in the possession of the
permittee while pursuing, capturing or attempting to capture a
raptor.

(f)  Raptors may not be taken at any time or in any manner
that violates any State, federal, tribal, or local law.

(g)  While trapping, falconers shall not retain and transport
more than one captured raptor per capture permit.

(3)  Taking of wild raptors is prohibited within the
boundaries of all National Parks in Utah and on all Utah State
Parks.

(4)  A raptor may be taken from the wild by traps or nets
that minimize the potential of physical injury and unnecessary
stress to the raptor.

(a)  Examples of acceptable devices are the bal-chatri, dho-
gazza, harness-type, phi trap, bow net traps, or other trapping
devices that are humane and acceptable as commonly used in
falconry trapping procedures.

(b)  Trapping devices must be constantly attended while in
use.

(5)  No more than two 2 raptors may be taken from the
wild each calendar year to use in falconry.

(6)  A raptor taken from the wild may be transferred to
another permittee under the following conditions:

(a)  The captured raptor will count as one of the raptors
allowed for take from the wild in the calendar year it was taken
by the capturing falconer;

(b)  The transferred raptor will not count as a capture by
the recipient.

(c)  The transferred raptor will always be considered a wild
bird.

(7)  A permittee may not intentionally capture raptor
species for falconry that their classification as a falconer does
not allow them to possess.

(a)  If a permittee captures a raptor he or she is not allowed
to possess, it must be released immediately.

(8)  A General or Master Class falconer may take no more
than 1 raptor from the wild each year which belongs to a species
listed as threatened or endangered under the federal Endangered
Species Act if allowed under 50C CFR part 17, and if a federal
endangered species permit is obtained before taking the bird.

(9)  A General or Master Class falconers may take eyas
raptors from a nest or aerie only during the seasons specified for
taking eyas raptors in Subsection (12).

(a)  At least one young must be left in any nest or aerie
from which an eyas is taken.

(b)  Removal of young is prohibited from a nest or aerie
that contains only one eyas.

(10)  An Apprentice, General or Master Class falconer may
take passage age raptors from the wild only during the seasons
specified for taking passage age raptors in Subsection (12).

(11)  Periods for Allowable Take Of Raptors From the
Wild

(a)  Eyas or passage age raptors of any allowable Strigiform
species may be taken from March 1 through November 30.

(b)  Eyas or passage age raptors of any allowable
Accipitriform and Falconiform species except peregrine falcon
(Falco peregrinus) and golden eagle (Aquila chrysaetos) may be
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taken January 1 through December 31.
(i)  Notwithstanding Subsection (12)(b):
(A)  Passage age raptors that fledged from the prior year

may not be taken after March 1st; and
(B)  Passage age gyrfalcons (Falco rusticolus) may be taken

at any time.
(c)  Licensed falconers may take any raptor from the wild

that is authorized under this rule for take for their class level.
(i)  A wild caught raptor that is banded with a Federal Bird

Banding Laboratory aluminum band may be taken, provided the
Federal Bird Banding Laboratory is notified of the removal of
the banded raptor from the wild;

(ii)  The Federal Bird Banding Laboratory aluminum band
may be removed if the raptor is to be retained, after notifying the
Federal Bird Banding Laboratory.

(iii)  A peregrine falcon banded with a Federal Bird
Banding Laboratory aluminum band may not be taken from the
wild and retained.

(iv)  Capture of any raptor that is marked with a seamless
metal band, a transmitter, or any other item identifying it as a
falconry bird must be reported to the Division no more than 5
business days after the capture.

(v)  Capture of any raptor that is marked with any other
band, research marking, or attached research transmitter
attached to it must be promptly reported to the Federal Bird
Banding Laboratory at 1-800-327-2263.

(d)  A falconry raptor that has been lost may be recaptured
at any time without the need to purchase a Raptor Capture
Permit.

(i)  Recapture of a lost or escaped "wild" raptor is not
considered to be the taking of a raptor from the wild.

(e)  A raptor wearing falconry equipment or a lost or
escaped captive-bred raptor may be recaptured at any time by
any other permitted falconer - even if the permittee performing
the recapture is not allowed to possess the species.

(i)  A recaptured raptor will not count against a permitted
falconer's possession limit, nor will its recapture from the wild
count against the permitted falconer's replacement limit.

(ii)  Recapture of falconry raptors must be reported to the
Division no more than 5 business days from the date of
recapture.

(iii)  A recaptured falconry raptor must be returned to the
permittee who lost it if that individual may legally take
possession.

(A)  Disposition of a recaptured falconry raptor where the
permittee's legal authority to possess the bird is in question will
be determined by the Division.

(B)  A recaptured falconry raptor temporarily held for
return to the permittee who lost it will not count against the
possession or replacement limit on take of raptors from the wild
if the individual temporarily holding the raptor has reported the
recapture to the Division.

(12)  Special provisions for take of peregrine falcons.
(a)  Only General and Master Class falconers only may take

eyas or passage age peregrine falcons in accordance with
Sections R657-20-11 and R657-20-12 and as provided in this
rule.

(i)  Application procedures for taking eyas or passage
Peregrine Falcons are provided in Section R657-20-12 and
R657-20-13.

(ii)  The peregrine falcon take season begins annually on
May 1st and ends on August 31st.

(iii)  The number of permits issued to take peregrine
falcons will be set by the Division annually.

(A)  One non-resident take permit will be issued annually.
If that permit is not applied for, it will be made available to
resident falconers.

(B)  Any remaining permits that are not applied for will be
made available to resident and nonresident falconers on a first-

come first-served basis.
(iv)  Issued permits will allow take of one eyas or passage

age Peregrine Falcon.
(b)  An eyas peregrine falcon may not be removed from its

aerie prior to 10 days of age.
(c)  Aeries of peregrine falcon may not be entered when

young are 28 days or more of age.
(d)  The areas open for taking eyas and passage age

peregrine falcons will be designated annually by the Falconry
Program Coordinator.

(e)  A peregrine falcon that is marked with a research band
such as a colored band with alphanumeric codes or some other
research marking attached must be immediately released.

(i)  Research band numbers and location and date of
capture must be reported to the Division and the Federal Bird
Banding Laboratory (1-800-327-2263) within 5 business days
of the date of capture.

(13)  Special provisions for take of golden eagles
(a)  A Master Class falconer with a COR to take golden

eagles may take no more than three from the wild, subject to the
requirements in federal statute 50 CFR 21 and Section R657-20-
18(2)(c)(i).

(i)  A Master Class Falconer that is authorized to take
golden eagles may take no more than two golden eagles from
the wild in any calendar year and only in a livestock depredation
area during the time the depredation area declaration is in effect.

(A)  The establishment, boundaries, and duration of a
livestock depredation area in Utah are declared by U.S.D.A.
Wildlife Services and the U. S. Fish and Wildlife Service in
Lakewood, CO.

(ii)  A Master Class falconer authorized to take golden
eagles for use in falconry may capture an immature or subadult
golden eagle only in a livestock depredation area during the
time the depredation area is in effect in Utah.

(A)  A Master Class Falconer may capture a nesting adult
golden eagle, or take an eyas from its nest, in a livestock
depredation area if a biologist representing the agency
responsible for declaring the depredation area has determined
that the parent adult eagle is preying on livestock.

(B)  A government employee who has trapped a golden
eagle under Federal, State, or tribal permit may transfer the
eagle to a Master Class falconer that is authorized to possess
golden eagles if the eagle cannot be released in an appropriate
location.

(iii)  A Master Class Falconer authorized to take a golden
eagle for falconry must contact USDA, Wildlife Services or the
U. S. Fish and Wildlife Service in Lakewood, CO to determine
the establishment and location of a livestock depredation area in
Utah

(A)  The Division does not provide livestock depredation
area information.

(B)  The Master Class falconer must have permission from
the private landowner to capture a golden eagle on private
lands;

(14)  Acquiring a bird for falconry from a permitted
rehabilitator.

(a)  A licensed falconer may acquire directly from a
rehabilitator a raptor of any age or species that the falconer is
permitted to possess.

(i)  A raptor acquired for falconry from a rehabilitator must
be reported by entering the required information in the
electronic database at http://permits.fws.gov/186A or by
submitting a paper form 3-186A, or FWS pdf i-381A via email,
to the Division within 10 business days of the transaction.

(ii)  A wild raptor acquired for falconry from a rehabilitator
will count as one of the raptors the falconer is allowed to take
from the wild that calendar year.

R657-20-12.  Nonresident Take of Wild Raptors.
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(1)  A Nonresident may not take any raptor from the wild
without first obtaining a Nonresident Raptor Capture Permit
from the Division.

(b)  Nonresident falconers are not required to purchase a
Utah falconry COR in order to purchase a Nonresident Raptor
Capture Permit.

(c)  Nonresidents must show proof of a valid federal
falconry permit or falconry license issued by their state of
residency to purchase a Nonresident Raptor Capture Permit.

(d)  Nonresident take of raptors is subject to all other
applicable regulations set forth in this rule.

R657-20-13.  Application Procedures and Drawings for
Capture of Peregrine Falcons, Sensitive Raptors, and
Raptors Available to Nonresident Falconers.

(1)  Applications for Raptor Capture Permits must be made
for:

(a)  Peregrine falcons;
(b)  Sensitive raptor species for which take is limited by the

falconry Program Coordinator pursuant to Section R657-20-11,
and

(c)  Raptors designated for non-resident take.
(2)  If necessary, a drawing will be held for those species

that have more applicants than available permits.
(3)  An individual may only draw once every 2 years for a

Raptor Capture Permit to take peregrine falcons, sensitive raptor
species, and nonresident legal raptors.

(a)  In the event that unclaimed permits remain after a
drawing, then the 2 year restriction is waived.

(4)  If the number of applications received exceeds the
number of available permits, then the Division will conduct a
drawing to determine which applicants receive a permit.

(a)  Any remaining permits that are not applied for will be
made available to resident and nonresident falconers of the
appropriate class on a first-come first-served basis.

(5)  Application forms for Raptor Capture Permits are
provided by the Division.

(6)  An applicant for a Raptor Capture Permit must submit
a complete and accurate application to include the following:

(a)  A copy of the applicant's valid Utah falconry COR, or
valid license from their state of residency indicating the falconry
class designation;

(b)  A copy of the applicant's valid federal permit, when
required by federal law; and

(c)  A non-refundable application fee.
(7)  Applications for taking raptors must be received by the

Division through the mail, or by email, no later than close of
business on the last business day of March each year.

R657-20-14.  Importation Requirements for Residents and
Nonresidents.

(1)  A person is not required to obtain a special COR from
the Division to import a raptor brought into Utah from another
state when the raptor is imported and used for falconry
purposes.

(a)  Importation of a raptor used for any purposes other
than falconry is governed by Rule R657-3.

(b)  A raptor imported into Utah is required to have:
(i)  a certificate of veterinary inspection from the state,

tribe, or territory of origin; and
(ii)  an import authorization number issued through the

Utah Department of Agriculture, Animal Health Office.
(2)  Any raptor brought into the state on a permanent basis

must be reported by entering the required information in the
electronic database at http://permits.fws.gov/186A or by
submitting a paper form 3-186A, or FWS pdf i-381A via email,
to the Division within 10 business days of importation.

(3)  A raptor imported into the state for falconry or any
other purpose have an import permit and certificate of veterinary

inspection issued by the Utah Department of Agriculture and
Food pursuant to R58-1-4.

R657-20-15.  Flying a Hybrid Raptor in Falconry.
(1)  When flown free, a hybrid raptor must have at least

two attached radio transmitters for tracking.

R657-20-16.  Apprentice Class Falconer and Sponsors.
(1)  Apprentice class falconer requirements
(a)  Applicants for an Apprentice Class falconry COR must

be at least 14 years of age;
(i)  Applicants for an Apprentice Class falconry COR who

are under 18 years of age must have a parent or legal guardian
sign their application;

(ii)  The parents or legal guardian of a minor Apprentice
Class falconer are legally responsible for the activities of their
child.

(b)  Applicants for an Apprentice Class falconry COR must
correctly answer at least 80 percent of the questions on an
examination administered by a Division representative.

(i)  An individual may not take the falconry exam earlier
than two months prior to their 14th birthday.

(ii)  The examination questions will cover basic care and
handling of falconry raptors, state and Federal laws and
regulations relevant to falconry, raptor biology, diseases and
health issues, raptor identification, trapping and training
methods, and other appropriate subject matter.

(iii)  An individual may contact any Division office for
information about taking the examination.

(iv)  Falconry examinations are administered at any
Division office by appointment only during business hours.

(v)  An individual that fails to correctly answer at least 80
percent of the questions on the exam may retake the exam after
a minimum 14-day period.

(c)  An applicant's facilities and equipment must pass
inspection by the Division under R657-20-8, R657-20-9, and
R657-20-10 before a falconry COR can be issued.

(2)(a)  Applicants for an Apprentice Class falconry COR
must have a sponsor to mentor and assist the Apprentice Class
falconer, as necessary, in:

(i)  Husbandry and training of raptors held for falconry;
(ii)  Relevant wildlife laws and regulations, and
(iii)  Determining what species of raptor is appropriate for

the Apprentice to possess.
(b)  The person applying for an Apprentice Class falconry

COR must provide the Division with a letter from their chosen
sponsor stating that sponsor's willingness to serve as a sponsor
for the Apprentice Class falconer.

(c)  A sponsor must be:
(i)  a Master Class Falconer who holds a valid Utah

falconry COR or tribal falconry permit;
(ii)  a General Class Falconer who is at least 18 years of

age, has no less than 2 years experience at the General Class
falconer level, and who holds a valid Utah falconry COR or
tribal falconry permit

(d)  Unless approved by the Division in writing, the
sponsor cannot reside

(i)  greater than a 100 mile distance from the Apprentice;
or

(ii)  outside of Utah.
(e)  In the event sponsorship is terminated, the holder of an

Apprentice Class falconry COR must obtain a new sponsor
within 30 calendar days of termination.

(i)  Apprentice Class falconers that change sponsors must
notify the Division in writing and provide a letter from the new
sponsor showing compliance with the requirements in R657-20-
16(2)(a) through (d).

(3)  Possession of Raptors at the Apprentice Class
(a)  An Apprentice Class falconer may take or possess any
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wild-caught passage age raptor or captive-bred, or hybrid raptor
species of the Order Accipitriformes, Falconiformes or
Strigiformes for falconry, provided that the hybrid raptor is not
the result of a cross involving any species listed in section 10.13
of 50 CFR 21 (Federal Migratory Bird Treaty Act), with the
following exceptions:

(i)  An Apprentice Class falconer may not take or possess
wild caught, captive-bred, or hybrid eagles, or federally listed
threatened or endangered species, or any wild-caught species
listed as a national Species of Conservation Concern in the most
recent list of ''Birds of Conservation Concern'' from the federal
Division of Migratory Bird Management to include individuals
of any species that may be taken or possessed in accordance
with the provisions in 50 CFR 21.29 and Utah regulations, with
the following exceptions:

(b)  An Apprentice Class falconer may possess no more
than one (1) wild-caught passage age raptor or captive-bred
raptor for use in falconry regardless of the number of state,
tribal, or territorial falconry CORs or permits that the
Apprentice has been issued.

(c)  Another falconry permittee may capture a wild raptor
and transfer the raptor to an Apprentice Class falconer as
provided in R657-20-11(6) and R657-20-21.

(d)  An Apprentice Class falconer may not take or possess
a raptor taken from the wild as an eyas.

(e)  An Apprentice Class falconer may not possess an
imprint raptor.

R657-20-17.  General Class Falconer.
(1)  General Class falconer requirements
(a)  Applicants for a General Class falconry COR must be

at least 16 years of age;
(i)  Applicants for a General Class falconry COR who are

under 18 years of age must have a parent or legal guardian sign
their application;

(ii)  The parents or legal guardian of a minor General Class
falconer are legally responsible for the activities of their child.

(b)  New General Class applicants must submit a request
for class upgrade to the Division in writing or via email, and
include a document from their General Class or Master Class
sponsor stating that the General Class applicant has practiced
falconry at the Apprentice Class Falconer level or equivalent for
at least 2 years including maintaining, training, flying, and
hunting raptors for at least 4 months in each separate 12-
consecutive month period.

(i)  For purposes of this Subsection, 2 years means two
separate 12-consecutive month periods.

(ii)  A General Class applicant may not substitute any
falconry school program or education to shorten the minimum
period of 2 years at the Apprentice level.

(iii)  Evidence that a General Class applicant has had a
valid General Class level falconry license or permit in another
state for at least 2 years may be substituted for the Apprentice
Class falconry COR requirement.

(2)  Possession of raptors at the General Class
(a)  A General Class falconer may take or possess any eyas

or passage age wild-caught raptor, captive-bred, or hybrid raptor
species of the Order Accipitriformes, Falconiformes or
Strigiformes except eagles or any wild-caught species listed as
a national Species of Conservation Concern in the most recent
list of ''Birds of Conservation Concern'' from the federal
Division of Migratory Bird Management to include individuals
of any species that may be taken or possessed in accordance
with the provisions in 50 CFR 21.29 and Utah regulations.

(b)  A General Class falconer may possess no more than 3
wild-caught eyas or passage age raptors, captive-bred raptors, or
hybrid raptors, or any combination thereof, for use in falconry
regardless of the number of state, tribal, or territorial falconry
CORs or permits that the General Class falconer has been

issued.

R657-20-18.  Master Class Falconer.
(1)  Master Class falconer requirements
(a)  Applicants for a Master Class falconry COR must have

5 years of experience practicing falconry with raptor(s) held
under their own state, tribal, or territorial falconry COR or
permits at the General Class Falconer level.

(i)  For the purposes of this Subsection, "5 years of
experience" means maintaining, training, flying, and hunting the
raptor(s) for at least 4 months in each of five (5) separate 12-
month periods.

(ii)  Evidence that the applicant has had a valid General
Class level falconry license or permit in another state for at least
5 years may be substituted for the General Class falconry COR
requirement.

(iii)  If an applicant has held falconry raptor(s) on an
extended temporary basis, that experience may qualify for
purposes of these requirements.

(2)  Possession of Raptors at the Master Class
(a)  A Master Class falconer may take or possess any wild-

caught eyas or passage age, captive-bred raptor, or hybrid raptor
species of the Order Accipitriformes, Falconiformes or
Strigiformes except a bald eagle (Haliaeetus leucocephalus) or
any wild-caught species listed as a national Species of
Conservation Concern in the most recent list of ''Birds of
Conservation Concern'' from the federal Division of Migratory
Bird Management to include individuals of any species that may
be taken or possessed in accordance with the provisions in 50
CFR 21.29 and Utah regulations.

(i)  A Master Class falconer may take and possess a golden
eagle only if the qualifications set forth parting Subsection
(2)(c) below are met.

(b)  A Master Class falconer may possess no more than 5
wild-caught eyas or passage age raptors for use in falconry,
including golden eagles, regardless of the number of state,
tribal, or territorial falconry CORs or permits that the Master
Class falconer has been issued.

(i)  A Master Class falconer may possess any number of
captive-bred raptors, but they must be trained in the pursuit of
wild game and used for hunting.

(c)  A Master Class falconer must obtain an authorization
from the Division to possess an eagle for use in falconry;

(i)  Approval for a Master Class falconer to take or possess
an eagle for use in falconry shall not be granted unless the
following documentation is provided:

(A)  A written statement documenting the experience of the
Master Class falconer in handling large raptors, including
information about the species handled and the type and duration
of activities in which the experience was obtained.

(B)  At least two letters of reference from individuals with
experience in handling or flying large raptors such as eagles,
ferruginous hawks (Buteo regalis), Northern goshawks, or great
horned owls (Bubo virginianus).

(I)  Each reference letter must contain a concise history of
the author's experience with large raptors, which can include but
is not limited to, handling of raptors held by zoos, rehabilitating
large raptors, or scientific studies involving large raptors.

(II)  Each reference letter must also assess the Master Class
Falconer's ability to care for eagles and fly them in falconry.

(ii)  A Master Class falconer that satisfies the requirements
of this rule may be authorized to take or possess no more than
3 eagles as part of the 5-wild bird maximum limitation for the
Master Class level.

R657-20-19.  Unintentional Kill of a Prey Item by a Falconry
Raptor.

(1)  A falconry raptor may be allowed to feed on a prey
animal taken unintentionally, provided the prey animal is not
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taken into the falconer's possession.
(2)  Unintentional take of any federally listed threatened or

endangered species must be reported to the Division and the U.
S. Fish and Wildlife Ecological Services Field Office in Salt
Lake City within 5 business days of the take event.

(3)  Unintentional take of any state Sensitive Species must
be reported to the Division within 5 business days of the take
event.

R657-20-20.  Temporary Care of Falconry Raptors.
(1)  Short-term handling of a raptor by a person other than

the permitted falconer, such as allowing a person to handle or
practice flying a permittee's raptor is not considered temporary
possession for the purposes of this rule, provided the permittee
is present and supervising the individual that is handling the
raptor.

(2)  Temporary care of raptors by another falconry
permittee

(a)  Another falconry permittee may care for a falconer's
raptors for up to 120 consecutive calendar days.

(b)  The temporary care permittee must have a signed and
dated statement from the falconer authorizing the temporary
possession, in addition to a copy of the FWS Form 3-186A for
that raptor.

(i)  The signed and dated statement must identify the time
period for which the temporary permittee will keep the raptors
and what activities are allowed to be carried out with the raptors.

(ii)  Falconry raptors in temporary care will remain on the
original falconer's COR and will not be counted against the
possession limit of the person providing the temporary care for
the raptors.

(iii)  If the permittee providing temporary care for the
raptors holds the appropriate level falconry permit, then the
temporary permittee may fly the raptors in whatever way
authorized by the falconer, including hunting.

(iv)  Temporary care of raptors may be extended by the
Division indefinitely in extenuating circumstances such as,
illness, military duty, and family emergency. The Division will
consider extenuating circumstances on a case-by-case basis.

(3)  Temporary care of raptors by a non-falconer.
(a)  A non-falconer may care for a falconer's raptors for up

to 45 consecutive calendar days.
(i)  The raptors will remain on the original falconer's COR.
(ii)  The raptors must remain at the original falconer's

facilities.
(iii)  Temporary care of raptors by non-falconers may be

extended by the Division indefinitely in extenuating
circumstances such as illness, military duty, or family
emergency. The Division will consider extenuating
circumstances on a case-by-case basis.

(iv)  A non-falconers caring for a falconer's raptors may not
fly them for any reason.

(4)  Transfer of falconry raptors when a permittee dies.
(a)  A surviving spouse, executor, administrator, or other

legal representative of a deceased falconry permittee may
transfer any raptor(s) held by the deceased permittee to another
authorized permittee within 90 calendar days of the death of the
original falconry permittee.

(b)  After 90 calendar days from the death of the falconry
permittee, disposition of raptors held under the permit is at the
discretion of the Division.

R657-20-21.  Reporting Requirements for Acquisition of
Raptors.

(1)  Take of any raptor from the wild must be reported to
the Division by either entering the required information in the
electronic database at http://permits.fws.gov/186A or by
submitting a paper form 3-186A, or FWS pdf i-381A via email
to falconry@utah.gov, no later than 10 business days after

capture of the raptor.
(2)  A permittee may receive assistance from another

individual in capturing a raptor, but the permittee must be
present at the capture site

(a)  Regardless of the assistance of another person in
capturing a raptor:

(i)  The permittee is always considered to be the individual
who removes the bird from the wild; and

(ii)  the permittee is legally responsible for complying with
the reporting requirements for capturing a raptor from the wild,
as provided in Subsection (1).

(3)  A permittee with a long-term or permanent physical
impairment that prevents their attendance at the capture of a
raptor for use in falconry, or is otherwise unable to be present
at the immediate location where the raptor is taken from the
wild, may contact a General or Master Class falconer only to
capture a raptor on their behalf.

(a)  The impaired permittee is legally responsible for
complying with the reporting requirements for capturing a
raptor from the wild, as provided in Subsection (1).

(b)  The raptor will count against the take of wild raptors
that the impaired permittee is allowed in any year.

(c)  The raptor will not count as one of the two replacement
raptors the General or Master Class falconer who offers
assistance is allowed to capture in any year.

(d)  The raptor will not count as being taken from the wild
by the permittee acting on behalf of the impaired permittee.

(4)  Individuals authorized to do so may sell, purchase, or
barter, or offer to sell, purchase, or barter captive-bred raptors
marked with seamless bands to other permittees who are legally
authorized to possess the raptor.

(a)  Any transfer or exchange for a raptor must be reported
to the Division within 10 business days either by entering the
required information in the electronic database at http://
permits.fws.gov/186A or by submitting a paper form 3-186A or
FWS pdf i-381A via email to falconry@utah.gov.

(b)  A permittee may not purchase, sell, trade, or barter a
wild raptor.

(i)  A permittee may transfer a raptor to another permittee
who is legally authorized to possess the raptor, provided there
is no pecuniary consideration for the transfer.

(c)  The number of wild caught or captive-bred raptors
transferred to a permittee may not exceed the established
possession limit for each permit class.

(5)  Anytime a permittee acquires, transfers, rebands, or
microchips a raptor; or a raptor in their possession is stolen; or
is lost to the wild and is not recovered within 30 days; or dies;
the occurrence must be reported to the Division within 10 days
by entering the required information in the electronic database
at http://permits.fws.gov/186A or by submitting a paper form 3-
186A to the Division or FWS pdf i-381A via email to
falconry@utah.gov.

(6)  A permittee must retain copies of all electronic
database submissions documenting take, transfer, loss,
rebanding or micro chipping or any other transaction for each
falconry raptor for up to 5 years after the given transaction or
event has taken place.

(7)  Date of capture, sex of the raptor, and location of the
capture must be recorded on the Raptor Capture Permit for all
species.

(a)  Nest locations are held for use by the Division's
sensitive species biologists and will not be made available to the
public.

(8)  On an annual basis, the falconry Program Coordinator
shall determine the number of capture permits issued for the
taking of eyas raptors listed on the most recent edition of the
Utah sensitive species list.

(a)  Notice of any limitations on the number of eyas capture
permits available for sensitive raptors shall be available by
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February 1 of each year.
(b)  Application procedures for taking sensitive raptor

species are provided in Section R657-20-11.

R657-20-22.  Banding or Tagging Raptors Used in Falconry.
(1)  A falconer who has captured or acquired a wild

northern goshawk, wild Harris's hawk (Parabuteo unicinctus),
wild peregrine falcon, or wild gyrfalcon must band the raptor
with a permanent, nonreusable, numbered U. S. Fish and
Wildlife Service leg band.

(a)  A falconer must contact the Division for information
on obtaining and disposing of bands.

(b)  In addition to banding the raptor, a falconer may also
purchase and implant an ISO (International Organization for
Standardization)-compliant (1234.2 kHz) implantable
microchip.

(2)  Take or acquisition of any wild raptor must be reported
to the Division by either entering the required information
including, when required, the band number or microchip
i n f o r ma t i o n  i n  t h e  e l ec t ro n i c  d a t a b a s e  a t
http://permits.fws.gov/186A, or by submitting a paper form 3-
186A or FWS pdf i-381A via email no later than 10 business
days after capture or acquisition of the raptor.

(3)  Raptors bred in captivity must be banded with a U. S.
Fish and Wildlife Service seamless metal band described in 50
CFR 21 Section 21.30, or plastic, numbered U. S. Fish and
Wildlife Service yellow band.

(a)  Unbanded raptors, or black, or yellow banded raptors
may not be sold, traded or bartered in any way.

(b)  In addition to banding the raptor, a falconer may also
purchase and implant an ISO (International Organization for
Standardization)-compliant (1234.2 kHz) implantable
microchip.

(c)  Removal or loss of a seamless band must be reported
to the Division within 10 business days of the event and a
replacement non-reusable band attached to the raptor.

(d)  New and replacement band or microchip information
must be reported to the Division by either entering the required
information including the band number and microchip
in fo rma t ion  in  th e  e l ec t r o n i c  d a t ab as e  a t
http://permits.fws.gov/186A or by submitting a paper form 3-
186A, or FWS pdf i-381A via email, no later than 10 business
days after banding the raptor.

(4)  In the event a non-reusable band is removed or lost
from a banded raptor, the removal or loss of the band must be
reported to the Division within 5 business days and a
replacement band requested.

(a)  Immediately upon rebanding the raptor, the required
information must be submitted at http://permits.fws.gov/186A
or by submitting a paper form 3-186A, or FWS pdf i-381A via
email, to the Division.

(5)  A band may not be altered, defaced, or counterfeited.
(6)  Exemptions for banding of raptors will be considered

on a case-by-case basis, as follows:
(a)  Documented health or injury problems for a raptor that

are caused by the band
(b)  A copy of the exemption paperwork must be kept by

the permittee when transporting or flying the raptor.
(c)  If the raptor is a wild northern goshawk, wild Harris's

hawk, wild peregrine falcon, or wild gyrfalcon, the band must be
replaced with an ISO-compliant microchip.

(i).  Substituting a microchip for a band on a wild goshawk,
wild Harris's hawk, wild peregrine falcon, or wild gyrfalcon will
not be authorized unless it has been demonstrated that a band
causes an injury or a health problem for the raptor.

(7)  A raptor removed from the wild may not be banded
with a with a U. S. Fish and Wildlife Service seamless metal
band or plastic, numbered U. S. Fish and Wildlife Service
yellow band.

R657-20-23.  Raptors Injured Due to Falconer Trapping
Efforts.

(1)  Falconers that injure a raptor during trapping efforts
are responsible for the costs of care and rehabilitation of the
injured raptor.

(a)  An injured raptor retained by the permittee must be
placed on the permittee's falconry permit.

(b)  Take of the injured raptor from the wild must be
reported to the Division by either entering the required
i n f o r ma t i o n  i n  t h e  e l ec t ro n i c  d a t ab ase  a t
http://permits.fws.gov/186A or by submitting a paper form 3-
186A, or FWS pdf i-381A via email, no later than 10 business
days after capture of the raptor.

(i).  The injured raptor must be treated by a veterinarian or
a permitted wildlife rehabilitator.

(ii)  The injured raptor will count against the permittee's
possession limit.

(b)  An injured raptor must be immediately transported to
a veterinarian, a permitted wildlife rehabilitator, or an
appropriate wildlife agency employee.

(i)  the injured raptor will not count against the permittee's
allowed take or the permittee's possession limit.

R657-20-24.  Releasing a Falconry Raptor to the Wild.
(1)  A raptor that is non-native to the State of Utah or that

is a hybrid of any kind, may not be permanently released into
the wild.

(a)  A raptor that is non-native to the State of Utah or that
is a hybrid of any kind, may be transferred to another falconry
permittee authorized for possession.

(2)  A raptor that is native to the State of Utah and captive-
bred may not be permanently released into the wild without
prior authorization from the Division.

(a)  Once authorization for release of a captive-bred native
raptor is received, the raptor must be hacked (allow it to adjust)
to the wild at an appropriate time of year and at an appropriate
location as determined by the falconer.

(b)  The falconry or captive-bred band must be removed
and release of the bird reported to the Division by entering the
required information in the electronic database at
http://permits.fws.gov/186A or by submitting a paper form 3-
186A or FWS pdf i-381A via email.

(3)  If the species to be released is native to the State of
Utah and was taken from the wild, the raptor may be released
only at an appropriate time of year and at an appropriate
location as determined by the falconer.

(a)  If the raptor is banded, the band must be removed and
release of the bird reported to the Division by entering the
required information in the electronic database at
http://permits.fws.gov/186A or by submitting a paper form 3-
186A or FWS pdf i-381A via email.

R657-20-25.  Hacking of Falconry Raptors and other
Training Techniques.

(1)  A General or Master Class Falconer only may hack a
falconry raptor or raptors.

(2)  Raptors at hack count against possession limits and
must be a species authorized for possession.

(3)  Hybrid raptors at hack must have two attached and
functioning radio transmitters.

(4)  Raptors are not to be released at hack near the nesting
area of a federally threatened or endangered bird species or in
any other location where the raptor is likely to harm a federally
listed threatened or endangered animal species that might be
disturbed or taken by the raptor at hack.

(a)  The Division must be notified prior to hacking a
falconry raptor.

(b)  Information on federally-listed species can be obtained
from the U. S. Fish and Wildlife Service.
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(5)  Use of other falconry training or conditioning
techniques.

(a)  Other acceptable falconry practices may be used, such
as the use of tethered flying, lures, balloons, or kites in training
or conditioning raptors for falconry.

(b)  Falconry raptors may be flown at pen-raised animals or
at bird species not protected under this rule or the Migratory
Bird Treaty Act.

R657-20-26.  Use of Pen-Reared Game Birds for Meets,
Trials and Training.

(1)  Any falconer using pen-reared game birds for meets,
trials or training must have an invoice or bill of sale or a copy
thereof in their possession showing lawful personal possession
or ownership of such birds.

(2)  Pen-reared game birds may be held in possession no
longer than 60 calendar days unless the person possessing the
pen-reared game birds first obtains a private aviculture COR as
provided in Rule R657-4.

(3)  Each pen-reared game bird must be marked with an
aluminum leg band or other permanent marking before being
released except as provided in Subsection (c).

(a)  Aluminum leg bands may be purchased at any Division
office.

(b)  The aluminum leg band or other permanent marking
must remain attached to the pen-reared game bird.

(c)  Each pen-reared game bird used on a commercial
hunting area may be released without marking.

(4)  Pen-reared game birds used for a meet may be released
only on the property specified and only during the dates
approved for the falconry meet.

(5)  Released pen-reared game birds may be taken using
falconry raptors, as follows:

(a)  By the individual who released the pen-reared game
birds, or by any individual participating in the meet; and

(b)  Only during the approved dates of the meet.
(6)  Once released, any pen-reared game birds that leave

the property where the meet is held or are not retrieved at the
conclusion of the meet become the property of the State of Utah
and may not be recaptured or taken, except as prescribed in the
Upland Game or Waterfowl proclamations of the Wildlife
Board.

(7)  Pen-reared game birds used for training raptors, or for
a trial that escape or are not recovered on the day of the training,
or pen-reared game birds that escape, become property of the
State of Utah and may not be recaptured or taken, except as
prescribed in the Upland Game and Waterfowl proclamations of
the Wildlife Board and elsewhere in this rule.

R657-20-27.  Practicing Falconry in the Vicinity of a
Federally Listed Threatened or Endangered Animal Species.

(1)  Individuals practicing falconry must ensure that such
activities do not result in the take of federally listed threatened
or endangered wildlife.

(2)  Under the federal Endangered Species Act:
(a)  ''Take'' means ''to harass, pursue, hunt, shoot, wound,

kill, trap, capture, or collect or attempt to engage in any such
conduct''.

(b)  ''Harass'' means any act that may injure wildlife by
disrupting normal behavior, including breeding, feeding, or
sheltering; and

(c)  "Harm'' means an act that actually kills or injures
wildlife.

(3)  Information about threatened or endangered species
that may occur in Utah is available by contacting the U. S. Fish
and Wildlife Service or the Division.

R657-20-28.  Permission to Conduct Falconry Activities on
Public or Private Lands.

(1)  A falconer must comply with all applicable Federal,
State, local, or tribal laws regarding falconry activities,
including hunting, on private, public, and tribal lands.

(a)  All falconry activities shall be conducted consistent
with the trespass requirements in Section 23-20-14.

(b)  A person may not engage in any falconry activity on
Tribal trust lands without authorization from the affected Indian
tribe.

(2)  Raptor training is not allowed on state waterfowl and
wildlife management areas without authorization.

(3)  Practicing the sport of falconry without permission is
prohibited on all National Parks in Utah.

(4)  Practicing the sport of falconry without permission is
prohibited on all Utah state Parks.

R657-20-29.  Use of Feathers and Carcasses.
(1)  Feathers that a falconry bird or birds molt may be used

for imping.
(a)  Flight feathers for each species of raptor currently in

possession or previously held may be kept for imping for as
long as needed by a falconer with a valid falconry COR.

(i)  Feathers for imping purposes may be received from or
provided to other licensed falconers, wildlife rehabilitators, or
propagators in the United states.

(ii)  Licensed falconers may not buy, sell, or barter molted
raptor feathers.

(b)  Molted feathers from a falconry bird, except golden
eagle feathers, may be donated to any person or institution with
a valid permit for possession.

(c)  Except for primary or secondary wing feathers or
rectrix (tail) feathers from a golden eagle, a falconer is not
required to gather feathers that are molted or otherwise lost by
a falconry bird held under a valid COR.

(i)  Molted feathers may be left where they fall, stored for
imping, or destroyed.

(ii)  A licensed falconer possessing a golden eagle must
collect any molted flight feathers and rectrices.

(iii)  Collected golden eagle feathers that are not to be
retained for imping must be sent to the National Eagle
Repository at U.S. Fish and Wildlife Service, National Eagle
Repository, Rocky Mountain Arsenal, Building 128, Commerce
City, Colorado 80022  (303-287-2110).

(d)  Once a falconry COR expires and is not renewed or is
revoked, the falconer must donate molted feathers of any species
of falconry raptor to any person or institution authorized by
permit to acquire and possess the feathers.

(i)  Molted feathers that are not donated must be burned,
buried, or otherwise destroyed.

(2)  Disposition of carcasses of falconry birds that die.
(a)  The entire carcass of a golden eagle held for falconry

that dies, including all feathers, talons, and other parts, must be
sent to the National Eagle Repository at U.S. Fish and Wildlife
Service, National Eagle Repository, Rocky Mountain Arsenal,
Building 128, Commerce City, Colorado 80022  (303-287-
2110).

(b)  The body or feathers of any other species of falconry
raptor may be donated to any person or institution authorized by
permit to acquire and possess raptor parts or raptor feathers.

(c)  A falconry raptor, except a golden eagle, that was
either banded or micro chipped prior to its death may be
retained by the licensed falconer.

(i)  The body of the raptor may be kept so that the feathers
are available for imping, or the body may be mounted by a
taxidermist.

(A)  The mounted raptor may be used in conservation
education programs.

(B)  If the falconry raptor was banded, the band must be
left in place on the mounted raptor body.

(C)  If the falconry raptor has an implanted microchip, the



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 280

microchip must be left in place on the mounted raptor body.
(d)  The body and feathers of a deceased falconry raptor

that are not donated or retained must be burned, buried, or
otherwise destroyed within 10 calendar days of the death of the
bird or after final examination by a veterinarian to determine
cause of death.

(e)  A licensed falconer that does not wish to donate or
destroy the flight feathers of a deceased raptor or have the body
mounted by a taxidermist, may possess the flight feathers for as
long as they possess a valid falconry COR, provided:

(i)  The feathers are not be bought, sold, or bartered; and
(ii)  The paperwork documenting lawful possession of the

deceased raptor is retained.

R657-20-30.  Other Uses of Raptors.
(1)  Transfer of wild raptors captured for falconry to other

permitted uses.
(a)  A wild-caught falconry raptor may be transferred to a

person authorized to possess raptors for propagation purposes
only after the raptor has been used in falconry for at least:

(i)  12 months from the date of capture for a sharp-shinned
hawk, Cooper's hawk, merlin, or American kestrel; and

(ii)  24 months from the date of capture for all other
falconry raptors.

(b)  The time periods imposed in Subsection (1)(a) for
transferring a wild-caught falconry raptor to a person authorized
to possess raptors for propagation purposes may be waived by
the Division if the raptor has been injured and a veterinarian or
permitted wildlife rehabilitator has determined that the raptor
can no longer be flown for falconry.

(i)  In order to transfer an injured raptor to a propagation
permit, the falconer must provide the Division and the Federal
migratory bird permits office that administers propagation
permits a certification from the treating veterinarian or
rehabilitator stating that the raptor is injured and cannot be used
in falconry.

(c)  Upon transfer of a wild raptor to a propagation permit,
the falconer must provide a copy of the 3-186A form
documenting acquisition of the raptor by the propagator to the
Division and the Federal migratory bird permit office that
administers propagation permits.

(2)  Transfer of captive-bred falconry raptors to other
permitted uses.

(a)  Captive-bred falconry raptors may be transferred to
another person if the recipient is authorized for possession.

(i). Transfer must be reported to the Division within 10
business days by entering the required information in the
electronic database at http://permits.fws.gov/186A or by
submitting a standard paper form 3-186A, or FWS pdf i-381A
via email.

(3) Use of raptors possessed for falconry in captive
propagation

(a)  Raptors possessed for falconry may be bred in captivity
if the falconer or the person overseeing the propagation has the
necessary permits.

(b)  Formal transfer of a raptor from a falconry permit to a
captive propagation permit is required if the raptor is to be
permanently used for propagation.

(c)  Formal transfer of a raptor from a falconry permit to a
captive propagation permit is not required if the raptor is used
for propagation less than 8 months in a year.

(i).  The licensed propagator must have a signed and dated
statement from the falconer authorizing the temporary
possession, plus a copy of the falconer's original FWS Form 3-
186A for that raptor.

(4)  Use of falconry raptors in conservation education
programs.

(a)  A General or Master Class falconer may use a falconry
raptor in conservation education programs presented in public

venues.
(i)  A Federal education permit is not required to conduct

conservation education activities using a falconry raptor held
under a Utah falconry COR.

(b)  Conservation programs may be presented by an
Apprentice Falconer who is accompanied by their General or
Master Class sponsor.

(c)  Raptors used to present conservation programs must
primarily be used for falconry.

(d)  A falconer may charge a fee for presentation of a
conservation education program.

(i)  The fee charged may not exceed the amount required to
recoup costs of presenting the conservation education program.

(e)  When presenting conservation education programs, the
falconer must provide information about the biology, ecological
roles, and conservation needs of raptors and other migratory
birds, although not all of these topics must be addressed in
every presentation.

(f)  A falconer may not give presentations using a falconry
raptor that do not address falconry and conservation education.

(g)  The falconer is responsible for all liability associated
with conservation education activities undertaken.

(5)  Other educational uses of falconry raptors.
(a)  A falconer may allow photography, filming, or other

similar uses of falconry raptors to make movies or other sources
of information on the practice of falconry or on the biology,
ecological roles, and conservation needs of raptors and other
migratory birds.

(i)  A falconer may not be paid or otherwise compensated
for such activities.

(b)  A falconer may not use falconry raptors or permit the
use of falconry raptors to make movies, commercials, or in other
commercial ventures that are not related to the practice of
falconry or the biology, ecological roles, and conservation needs
of raptors and other migratory birds.

(c)  Falconry raptors may not be used for:
(i)  Commercial entertainment for advertisements;
(ii)  promoting or endorsing any business, company,

corporation, or other organization; or
(iii)  promoting or endorsing any product, merchandise,

good, service, meeting, or fair, except for products related
directly to falconry, such as hoods, telemetry equipment, giant
hoods, perches, and materials for raptor facilities.

(6)  Assisting in rehabilitation of raptors in preparation for
release.

(a)  A General or Master Class Falconer may assist a
permitted migratory bird rehabilitator in conditioning raptors in
preparation for their release to the wild.

(i)  The falconer may keep the raptor being rehabilitated in
their facilities up to 180 calendar days.

(ii)  The rehabilitator must provide the falconer with a
letter or form that identifies the raptor and explains that the
falconer is assisting in the rehabilitation of the raptor to be
released.

(iii)  Facilities where the raptor will be temporarily housed
must adhere to standards outlined in Sections R657-20-8, R657-
20-9, and R657-20-10 of this rule.

(iv)  The falconer is not required to add any raptor
possessed for rehabilitation to their COR; the raptor will remain
under the permit of the rehabilitator.

(v)  The falconer must permanently release any raptor
capable of sustaining itself in the wild or return it to the
rehabilitator within the 180-day timeframe in which the
rehabilitator is authorized to possess the raptor, unless the
Division authorizes the falconer to retain the bird for longer
than 180 calendar days.

(7)  Using a falconry raptors in abatement activities.
(a)  Abatement activities may only be conducted with

captive bred raptors.
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(b)  A Master Class falconer may conduct abatement
activities with raptors possessed for falconry and receive
compensation for such activities, if the falconer is in possession
of a Special Purpose Abatement permit issued by the U.S. Fish
and Wildlife Service.

(c)  A General Class falconer may conduct abatement
activities only as a subpermittee of a Master Class falconer that
possesses an abatement permit.

(d)  An Apprentice Class falconer may not conduct
abatement activities.

(8)  A person who possesses a raptor for any purpose other
than falconry, including raptor propagation, educational uses,
and rehabilitation, shall obtain the appropriate authorization
from the Division as provided in Rule R657-3 and the
appropriate authorization from the U.S. Fish and Wildlife
Service.

KEY:  wildlife, birds, falconry
April 2, 2012 23-17-7
Notice of Continuation December 12, 2011 50 CFR 21



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 282

R657.  Natural Resources, Wildlife Resources.
R657-27.  License Agent Procedures.
R657-27-1.  Purpose and Authority.

Under Section 23-19-15, this rule provides the application
procedures, standards, and requirements for wildlife license
agents.

R657-27-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Agent hunting and fishing licenses online" means the

web application that allows an license agent to print wildlife
documents on license paper.

(b)  "Bond" means a surety bond to remain in full force and
effect continuously and indefinitely, until canceled.

(c)  "Computer hardware" means electronic equipment the
division deems necessary to perform the minimum required
functions of the division's online license sales application
system that may include a central processing unit, cables, or
router.

(d)  "Deactivated license agent or deactivated" means a
license agent that holds license agent status but is temporarily
precluded from selling wildlife documents for failure to comply
with this rule or any other laws or agreements regulating license
agent activity.

(e)  "License agent" means a person authorized by the
division to sell wildlife documents.

(f)  "License Agent Application" means a written request to
be authorized by the division to sell wildlife documents.

(g)  "License Agent Authorization" means an agreement
between the division and a license agent, allowing a license
agent to sell wildlife documents.

(h)  "License paper" means paper designated by the
division for the sole purpose of printing specified licenses or
permits through the agent hunting and fishing licenses online
sales system.

(i)  "Location" means the building or structure from which
a license agent is authorized to sell wildlife documents.

(j)  "Presiding officer" means the hearing officer designated
by the director of the division.

(k)  "Remuneration" means money that a license agent
receives for each wildlife document sold as provided in Section
23-19-15.

(l)  "Wildlife documents" means licenses, permits and tags
preprinted by the division or printed by the license agent on
license paper.

R657-27-3.  License Agent Application.
(1)  License agent applications may be obtained from the

Licensing Section in the Salt Lake Office or downloaded from
the division's website.

(2)  License agent applications shall be considered from
any person located within Utah or in close proximity to Utah.

(3)  Applications shall be processed within a reasonable
timeframe.

(4)  The applicant must:
(a)  complete and return the application to the Licensing

Section in the Salt Lake Office; and
(b)  pay a non refundable application fee.
(5)  A separate application and application fee must be

submitted for each location where wildlife documents will be
sold.

(6) The division may provide assistance to new and
existing license agents as provided in Subsection R657-27-
4(1)(b),(1)(c) or (1)(d).

R657-27-4.  License Agent Eligibility - Reasons for
Application Denial - Term of Authorization.

(1)  A new license agent must meet the criteria provided in

Subsection (a), except as provided in Subsection (b) or (c).
(a)  A license agent must:
(i)  successfully complete a division-sponsored training

session;
(ii)  provide and maintain approved computer hardware

capable of processing and printing licenses and permits in a
permanent, clear, and a legible manner; and

(b)  The division may provide a printer as required in
Subsection (a)(ii) provided the license agent's projected sales is
estimated to be at least one-thousand dollars per year or a
satisfactory volume per year as determined by the division.

(c)  The division may provide assistance up to one-
thousand dollars for computer hardware required in Subsection
(a)(ii) provided:

(i)  there is not a current, eligible license agent within 45
miles, or a convenient distance as determined by the division, of
the proposed license agent location; and

(ii)  the estimated sales revenue from the proposed location
will recover the cost of the computer hardware within six
months of providing the computer hardware.

(d)  The division may provide assistance for a data line
connection and the associated ongoing expense of the data line
connection provided:

(i)  there is not a current, eligible license agent within 45
miles, or a convenient distance as determined by the division, of
the proposed license agent location; and

(ii)  the division anticipates the monthly cost for the data
line connection to be less than 20 percent of the estimated
monthly collection from the license agent.

(e)  The division shall annually review the ongoing
expenses for a data line connection to ensure the license agent
is eligible for the assistance allowed in Subsection (d).

(f)  A license agent must remain a license agent for the
division for at least six months to retain the computer hardware
or printer as provided in Subsections (b) or (c).

(2)  Use of the agent hunting and fishing licenses online
system must be used in compliance with the users manual
provided by the division.

(3)  The division shall send the applicant a written notice
stating the reason for denial.

(4)  If the division approves the license agent application,
a license agent authorization shall be sent to the applicant.

(5)  The license agent authorization is not effective until:
(a)  it is signed by the applicant; and
(b)  signed by the director or designee.
(6)(a)  The license agent authorization must be received by

the Licensing Section in the Salt Lake Office within a
reasonable timeframe of being mailed to the applicant.

(b)  A separate application, application fee, and license
agent authorization is required for each location where wildlife
documents will be sold.

(7)  Each license agent authorization shall be established
for a term of ten years.

(8)  The division may deny a license agent application for
any of the following reasons:

(a)  A sufficient number of license agents already exist in
the area;

(b)  The applicant does not have adequate security
including a safe or locking cabinet in which to store wildlife
documents or license paper;

(c)  The applicant has previously been authorized to sell
wildlife documents or possess license paper and the applicant:

(i)  failed to comply with the license agent authorization or
any provision of statute or rule governing license agents; or

(ii)  was deactivated or revoked by the division as a license
agent;

(d)  The applicant provided false information on the license
agent application; or

(e)  The applicant has been convicted, pleaded guilty,
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pleaded no contest, or entered into a plea in abeyance to a
criminal offense that bears a reasonable relationship to the
license agent's ability to competently and responsibly perform
the functions of a license agent.

R657-27-5.  Bond Requirement.
(1)  After approval, but before the license agent

authorization is executed, the division may require the applicant
to post a reasonable bond payable to the division in an amount
determined by the division.

(2)  The division may require any existing license agent to
obtain a reasonable bond in an amount determined by the
division after providing the license agent 30 business days
written notice.

(3)  The division may require a reasonable increase in the
amount of the bond after providing the license agent 30 business
days written notice.

R657-27-6.  License Agent Obligations.
(1)  Each license agent must:
(a)  comply with the requirement and provisions provided

in Section 23-19-15;
(b)  keep wildlife documents or license paper secure and

out of the public view during business hours;
(c)  keep wildlife documents or license paper in a safe or

locked cabinet after business hours;
(d)  display all signs and distribute proclamations provided

by the division;
(e)  have all sales clerks and management staff available for

sales training;
(f)  maintain a License Agent Manual provided by the

division and make it available to the license agent's staff,
including supplemental manuals and addendums; and

(g)  retain agent copies of licenses and permits for 12
months following the month of sale, at which time agent copies
of licenses and permits must be destroyed by burning, shredding
or submitting to the division.

(2)  If a license agent becomes delinquent on reporting or
remission of proceeds Subsection (2)(a), (2)(b) or (2)(c) shall
apply.

(a)  The license agent must immediately submit all reports
when due along with the remission of required proceeds.

(b)  If the license sales report is submitted in accordance
with Subsection (1)(a) but funds are not submitted with the
report then the following applies:

(i)  A repayment plan may be structured in an agreement
that will allow repayment in equal monthly installments for up
to six months at a payment level that will provide repayment of
the principal along with an annual percentage interest rate
(APR) of 12 percent. This APR shall be calculated back to the
date that the payment should have been received in accordance
with Subsection (1)(a);

(ii)  If the ongoing monthly report and proceed submissions
are not received for the future months, from the month of the
agreement in accordance with Subsection (1)(a), then any
agreement made in Subsection (2)(b)(i) may be terminated and
all outstanding balances and accrued interest shall become due
immediately, along with a penalty of 20 percent of the unpaid
balance.  Interest shall continue to accumulate on any unpaid
balance, including the penalty, at the APR;

(iii)  Activate the bond and collect all remaining funds in
accordance with Section R657-27-5 and hold any remaining
unpaid balances of penalty, ongoing interest, and principle
amounts as a receivable from the license agent; or

(iv)  If the license agent enters into an agreement with the
division as provided in Subsection (2)(b)(i), and then violates
the terms of that agreement, the division may begin the
revocation process in accordance with Section R657-27-11.

(c)  Nothing in this rule shall be construed as requiring the

division to offer a repayment agreement to a license agent
delinquent on report submissions or proceeds remissions before
taking action to revoke license agent status.

(d)  If the license agent does not submit a monthly report
as provided in Subsection (1)(a), or if the license agent does not
immediately pay the delinquent funds or fails to execute and
abide by the terms of a repayment agreement as provided in
Subsection (2)(b), the division may:

(i)  change the license agent's status to deactivated;
(ii)  withhold issuing additional wildlife document

inventory;
(iii)  withhold access to the agent hunting and fishing

licenses online sales system;
(iv)  collect the license agent's inventory of wildlife

documents and license paper, and determine unaccounted
inventory of wildlife documents and license paper;

(v)  assess a monetary penalty for each wildlife document
and piece of license paper unaccounted for as provided in
Subsection R657-27-7(2);

(vi)  take action to revoke license agent status;
(vii)  create a receivable from the license agent that equals

the amount due as determined in Subsection (1)(a) and charge
a 20 percent late penalty on the entire balance, and accumulate
the unpaid balance, included penalties, at a 12 percent APR
from the due date of the earliest date in which a license agent
failed to submit a report in accordance with Subsection (1)(a);
or

(viii)  activate the bond and collect all available funds
remaining in accordance with Section R657-27-5 and hold any
remaining unpaid balances of penalty, ongoing interest, and
principle amounts as a receivable from the license agent.

(e)  A deactivated license agent that has not been revoked
may regain active status by paying all due balances in full, and
providing a bond, provided the license agent is otherwise in
compliance with this rule or any other laws or agreements
regulating license agent activity.

(f)(i)  The division reserves the right to unilaterally and
immediately modify monthly reporting or payment requirements
when any License Agent is:

(A)  in bankruptcy;
(B)  insolvent;
(C)  financially distressed;
(D)  unable to meet reporting or payment obligations; or
(E)  otherwise experiencing events or conditions that may

compromise their ability to comply with reporting and payment
obligations.

(ii)  The division may require license funds to be
transferred to the division more frequently than monthly, and
may require the use of Automated Clearing House payments,
Electronic Funds Transfer payments, or other expedited
methods of payment.

R657-27-7.  Lost or Stolen Wildlife Documents or License
Paper.

(1)  The license agent must act as bailee for purposes of
safeguarding all wildlife documents or license paper issued to
the license agent by the division.

(2)(a)  The license agent must remit full payment, less
remuneration, to the division for any wildlife documents lost,
stolen, or unaccounted for unless otherwise relieved for good
cause by the director.

(b)  The license agent must remit full payment for lost,
stolen, or unaccounted license paper in the amount of $10 per
sheet of license paper.

(c)  Payments made to the division for any wildlife
documents or license paper that are lost or unaccounted may be
refunded if the wildlife documents or license paper are returned
to the Licensing Section in the Salt Lake office by June 30 of
the current state fiscal year.
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R657-27-8.  Audits.
(1)  License agents are subject to an audit without prior

notification anytime during normal business hours to assess
financial and procedural compliance with statute, rule, and the
terms of the license agent authorization.

(2)  The division shall provide a written report to the
license agent of any finding of noncompliance within five days
of the completion of the audit.

R657-27-9.  Checks Returned for Non-sufficient Funds.
If a check from a license agent is returned to the division

for non-sufficient funds, the division may:
(1)  require a license agent to remit payment for wildlife

documents in the form of a cashiers check or money order;
(2)  change the license agent status to deactivated;
(3)  activate the bond; or
(4)  submit the license agent's account to the Utah Office of

Debt Collection for collection activity.

R657-27-10.  Change of Business Ownership.
(1)  License agent authorizations are nontransferable.
(2)  The license agent must notify the division of any

anticipated change of ownership of the license agent's business
at least 30 business days prior to the change of ownership.

(3)  Prior to change of ownership, unless otherwise directed
by the division in writing, the license agent must:

(a)  remit payment for all wildlife documents sold minus
remuneration; and

(b)  return all unsold wildlife documents or license paper
to the division.

R657-27-11.  Revocation of License Agent Authorization.
(1)  The presiding officer may revoke a license agent

authorization pursuant to Chapter 4, Title 63G, Utah
Administrative Procedures Act, if the presiding officer
determines that the license agent:

(a)  violated the terms of the license agent authorization;
(b)  fails to comply with reporting or payments obligations,

becomes insolvent, declares bankruptcy, or shows indication of
financial instability or any other sign that public funds are in
jeopardy or potentially unrecoverable by the division.

(c)  fails to maintain a bond in accordance with Section
R657-27-5;

(d)  is found to have committed fraud regarding wildlife
documents or license paper;

(e)  violated any provision of Title 23, Wildlife Resources
Code;

(f)  violated any rule promulgated under Title 23, Wildlife
Resources Code; or

(g)  has been convicted, pleaded guilty, pleaded no contest,
or entered into a plea in abeyance to a criminal offense that
bears a reasonable relationship to the license agent's ability to
competently and responsibly perform the functions of a license
agent.

(2)  The presiding officer may hold a hearing to determine
matters relating to the license agent revocation if the license
agent makes a written request for a hearing within 20 days after
the notice of agency action is issued.

R657-27-12.  Termination of License Agent Authorization by
the License Agent.

(1)  A license agent may terminate a license agent
authorization by submitting a written request to the Licensing
Section in the Salt Lake Office.

(2)  Any request for termination must state the requested
date of termination.

(3)  On or before the effective date of termination the
license agent must:

(a)  discontinue selling wildlife documents;

(b)  return all unsold wildlife documents or license paper
to the division; and

(c)  return to the division any signs, proclamations or other
information provided by the division.

(4)  On or before the 10th day of the month following the
date of termination the license agent must remit payment for all
wildlife documents minus remuneration to the division.

R657-27-13.  Renewal Application of a License Agent
Authorization.

(1)  At the end of the five-year term of authorization to sell
wildlife documents, the division shall provide a renewal notice
and renewal application to the license agent.

(2)(a)  The license agent must complete and return the
renewal application to the Licensing Section in the Salt Lake
Office within 30 business days of being mailed to the license
agent.

(b)  The division will not charge a renewal application fee.
(3)  If the license agent fails to return the renewal

application within 30 business days of being mailed, the
division may:

(a)  confiscate wildlife document inventories;
(b)  not provide new wildlife document inventories; or
(c)  interrupt use of the agent hunting and fishing licenses

online system.
(2)  The division may deny a license agent renewal

application for any of the reasons provided in Section R657-27-
4(1).

R657-27-14.  Violation.
(1)  It is unlawful for a license agent to sell wildlife

documents in violation of the License Agent Authorization.

R657-27-15.  License Agent Authorization Subject to
Change.

(1)  A license agent authorization issued or renewed by the
division under this rule is a privilege and not a right.  The
license agent authorization authorizes the license agent to sell
wildlife documents subject to all present and future conditions,
restrictions, and regulations imposed on such activities by the
division, the Wildlife Board, or the State of Utah.

(2)  A license agent authorization does not guarantee or
otherwise legally entitle the license agent to any of the
following:

(a)  a minimum number of wildlife documents;
(b)  a particular type or types of wildlife documents;
(c)  access to any particular wildlife document distribution

system; or
(d)  any other right or opportunity advantageous to the

license agent.
(3)  The procedures, processes and opportunities outlined

in this rule regulating license agents and the distribution of
wildlife documents are all subject to future change, including
discontinuation, by the division and the Wildlife Board.

KEY:  licensing, wildlife, wildlife law, rules and procedures
August 10, 2009 23-19-15
Notice of Continuation April 2, 2012
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R657.  Natural Resources, Wildlife Resources.
R657-29.  Government Records Access Management Act.
R657-29-1.  Purpose and Authority.

(1)  This rule prescribes where and to whom requests for
information shall be directed and provides procedures for access
to division records as allowed under Subsection 63G-2-204(2).

(2)  Specific procedures for requesting division records are
provided in Chapter 2, Title 63, Government Records Access
and Management Act.

R657-29-2.  Definitions.
(1)  Terms used in this rule are defined in Section 63G-2-

103.
(2)  In addition:
(a)  "Department" means the Department of Natural

Resources.
(b)  "Division" means the Division of Wildlife Resources
(c)  "Records officer" means the individual located in the

Salt Lake division office designated by the director of the
division to work with state archives in the care, maintenance,
scheduling, designation, classification, disposal, and
preservation of records.

R657-29-3.  Allocation of Responsibility Within the Division.
The division is considered a governmental entity and the

director of the division is considered the head of the
governmental entity.

R657-29-4.  Requesting Information.
(1)  A person making a request for any private, controlled

or protected record shall furnish the division with a written
request as provided in Subsection 63G-2-204(1) on a form
provided by the division.

(2)(a)  A request for any record shall be made only to the
records officer in the Salt Lake division office located at 1594
West North Temple, Salt Lake City, Utah 84114.

(b)  Response to a request submitted to any person other
than the records officer in the Salt Lake division office may be
delayed.

(3)(a)  The records officer shall respond to each request
according to Section 63G-2-204.

(b)  Under authority of Subsection 63G-2-201(5)(b) the
director may, in his discretion, disclose records that are private
under Subsection 63G-2-302(2) or protected under Section 63G-
2-305 to persons other than those specified in Section 63G-2-
202 or 63G-2-206 if he determines there is no interest in
restricting access to the record, or that the interests favoring
access outweighs the interest favoring restriction of access.

R657-29-5.  Requests for Access for Research Purposes.
(1)  Access to private or controlled records for research

purposes is allowed under Section 63G-2-202(8).
(2)  Requests for access to private or controlled records for

research purposes may be made to the records officer in the Salt
Lake division office.

R657-29-6.  Intellectual Property Records.
(1)  The division may duplicate and distribute an

intellectual property right that is owned by the division in
accordance with Section 63G-2-201(10).

(2)  Decisions with regard to these rights shall be made by
the records officer in the Salt Lake division office.

(3)  Any request regarding the duplication and distribution
of such materials shall be made in writing to the records officer
in the Salt Lake division office.

R657-29-7.  Fees.
(1)  The division, pursuant to Section 63G-2-203, may

charge a reasonable fee to cover the actual cost of duplicating a

record or compiling a record in a form other than that
maintained by the division.

(2)  The division shall establish fees in accordance with
Subsection 63J-1-303.

(3)  Fees must be paid at the time of the request or before
the records are provided to the requester.

(4)  The records officer may fulfill a record request without
charge according to the guidelines established in Subsection
63G-2-203(3).

(5)  Requests for a fee waiver may be made to the records
officer in the Salt Lake division office.

R657-29-8.  Denials.
(1)  If the records officer denies a request in whole or in

part, he shall send a notice of denial to the requester either in
person or by sending the notice to the requester's address.

(2)  The notice of denial shall contain the information
required in Subsection 63G-2-205(2).

R657-29-9.  Appeal of Access Determination.
(1)  Any person aggrieved by an access determination made

by the records officer, including a person not a party to the
division proceeding may, within 30 days after the determination,
appeal the determination by submitting a notice of appeal in
writing to the department executive director.

(2)  The notice of appeal shall contain the information
provided in Subsection 63G-2-401(2).

(3)  Upon receiving the notice of appeal, the department
executive director shall make a determination according to the
guidelines and within the time periods specified in Section 63G-
2-401.

R657-29-10.  Appeal of Request to Amend a Record.
(1)  Any individual contesting the accuracy or

completeness of any public, private, or protected record
concerning him may request the division amend the record
according to the guidelines specified in Subsection 63G-2-
603(2).

(2)  The request to amend shall be considered a request for
agency action as prescribed in Subsection 63G-4-201 and the
adjudicative proceeding shall be conducted informally
according to the procedures prescribed in Section 63G-4-203
and R657-2, Adjudicative Proceedings.

(3)  Any request to amend a record must be made to the
records officer in the Salt Lake division office on a form
provided by the division.

KEY:  government documents, freedom of information,
public records
July 3, 2002 63G-2-204
Notice of Continuation May 1, 2012



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 286

R657.  Natural Resources, Wildlife Resources.
R657-33.  Taking Bear.
R657-33-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19, of
the Utah Code, the Wildlife Board has established this rule for
taking and pursuing bear.

(2)  Specific dates, areas, number of permits, limits and
other administrative details which may change annually are
published in the guidebook of the Wildlife Board for taking and
pursuing bear.

R657-33-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Accompany" means at a distance within which visual

contact and verbal communication are maintained without the
assistance of any electronic device.

(b)  "Bait" means any lure containing animal, mineral or
plant materials.

(c)  "Baiting" means the placing, exposing, depositing,
distributing or scattering of bait to lure, attract or entice bear on
or over any area.

(d)  "Bear" means Ursus americanus, commonly known as
black bear.

(e)  "Canned hunt" means that a bear is treed, cornered,
held at bay or its ability to escape is otherwise restricted for the
purpose of allowing a person who was not a member of the
initial hunting party to arrive and take the bear.

(f)  "Compensation" means anything of economic value in
excess of $100 that is paid, loaned, granted, given, donated, or
transferred to a dog handler for or in consideration of pursuing
bear for any purpose.

(g)  "Cub" means a bear less than one year of age.
(h)  "Dog handler" means the person in the field that is

responsible for transporting, releasing, tracking, controlling,
managing, training, commanding and retrieving the dogs
involved in the pursuit.  The owner of the dogs is presumed the
dog handler when the owner is in the field during pursuit.

(i)  "Evidence of sex" means the teats, and sex organs of a
bear, including a penis, scrotum or vulva.

(j)  "Green pelt" means the untanned hide or skin of a bear.
(k)  "Harvest-objective hunt" means any hunt that is

identified as harvest-objective in the hunt table of the guidebook
for taking bear.

(l)  "Harvest-objective permit" means any permit valid on
harvest-objective units.

(m)  "Harvest-objective unit" means any unit designated as
harvest-objective in the hunt table of the guidebook for taking
bear.

(n)  "Limited entry hunt" means any hunt listed in the hunt
table, published in the guidebook of the Wildlife Board for
taking bear, which is identified as a limited entry hunt and does
not include harvest objective hunts or pursuit only.

(o)  "Limited entry permit" means any permit obtained for
a limited entry hunt by any means, including conservation
permits and sportsman permits.

(p)  "Premium limited entry hunt" means any hunt listed in
the hunt table, published in the guidebook of the Wildlife Board
for taking bear, which is identified as a premium limited entry
hunt and does not include harvest objective hunts or pursuit
only.

(q)  "Premium limited entry permit" means any permit
obtained for a premium limited entry hunt as published in the
guidebook of the Wildlife Board for taking bear.

(r)  "Private lands" means any lands that are not public
lands, excluding Indian trust lands.

(s) "Public lands" means any lands owned by the state, a
political subdivision or independent entity of the state, or the
United States, excluding Indian trust lands, that are open to the

public for purposes of engaging in pursuit.
(t)  "Pursue" means to chase, tree, corner or hold a bear at

bay with dogs.
(u) "Restricted pursuit unit" means a bear pursuit unit

where pursuit is allowed only by a dog handler who:
(i)  possesses a pursuit permit issued for that particular

restricted pursuit unit;
(ii)  possesses or is accompanied by a person who

possesses a limited entry bear permit for the unit, and the pursuit
occurs within the area and during the season established for the
limited entry bear permit; or

(iii)  is engaged in pursuit for compensation as provided in
R657-33-26(2).

(v)(i)  "Valid application" means:
(A)  it is for a species for which the applicant is eligible to

possess a permit;
(B)  there is a hunt for that species regardless of estimated

permit numbers; and
(C)  there is sufficient information on the application to

process the application, including personal information, hunt
information, and sufficient payment.

(ii)  Applications missing any of the items in Subsection (i)
may still be considered valid if the application is corrected
before the deadline through the application correction process.

(w)  "Waiting period" means a specified period of time that
a person who has obtained a bear permit must wait before
applying for any other bear permit.

(x)  "Written permission" means written authorization from
the owner or person in charge to enter upon private lands and
must include:

(i)  the name and signature of the owner or person in
charge;

(ii)  the address and phone number of the owner or person
in charge;

(iii)  the name of the dog handler given permission to enter
the private lands;

(iv)  a brief description of the pursuit activity authorized;
(v)  the appropriate dates; and
(vi)  a general description of the property.

R657-33-3.  Permits for Taking Bear.
(1)(a)  To harvest a bear, a person must first obtain a valid

limited entry bear permit or a harvest objective bear permit for
a specified hunt unit as provided in the guidebook of the
Wildlife Board for taking bear.

(b)  Any person who obtains a limited entry bear permit or
a harvest objective bear permit may pursue bear without a
pursuit permit while hunting on the unit for which the take
permit is valid, provided the person is the dog handler.

(2)  A person may not apply for or obtain more than one
bear permit for the same season, except if the person is
unsuccessful in the limited entry drawing, the person may
purchase a harvest objective permit.

(3)  Any bear permit purchased after the season opens is
not valid until seven days after the date of purchase.

(4)  Residents and nonresidents may apply for limited entry
bear permits and purchase harvest objective bear permits and
bear pursuit permits.

(5)  A mandatory orientation course is required for hunters
who obtain a permit to hunt black bear.

(6)  To obtain a bear limited entry permit, harvest objective
permit, or pursuit permit, a person must possess a Utah hunting
or combination license.

R657-33-4.  Permits for Pursuing Bear.
(1)(a)  To pursue bear without a limited entry bear permit,

the dog handler must:
(i)  obtain a valid bear pursuit permit from a division

office; or
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(ii)  possess the documentation and certifications required
in R657-33-26(2) to pursue bear for compensation.

(b)  A bear pursuit permit or exemption therefrom does not
allow a person to kill a bear.

(2)  Residents and nonresidents may purchase bear pursuit
permits consistent with the requirements of this rule and the
guidebooks of the Wildlife Board.

(3)  To obtain a bear pursuit permit, a person must possess
a Utah hunting or combination license.

R657-33-5.  Hunting Hours.
Bear may be taken or pursued only between one-half hour

before official sunrise through one-half hour after official
sunset.

R657-33-6.  Firearms and Archery Equipment.
(1)  A person may use the following to take bear:
(a)  any firearm not capable of being fired fully automatic,

except a firearm using a rimfire cartridge; and
(b)  archery equipment meeting the following requirements:
(i)  the minimum bow pull is 40 pounds at the draw or the

peak, whichever comes first; and
(ii)  arrowheads used have two or more sharp cutting edges

that cannot pass through a 7/8 inch ring;
(iii)  expanding arrowheads cannot pass through a 7/8 inch

ring when expanded; and
(iv)  arrows must be a minimum of 20 inches in length from

the tip of the arrowhead to the tip of the nock, and must weigh
at least 300 grains.

(2)  The following equipment or devices may not be used
to take bear:

(a)  a crossbow, except as provided in Rule R657-12;
(b)  arrows with chemically treated or explosive

arrowheads;
(c)  a mechanical device for holding the bow at any

increment of draw;
(d)  a release aid that is not hand held or that supports the

draw weight of the bow; or
(e)  a bow with an attached electronic range finding device

or a magnifying aiming device.
(3)  Arrows carried in or on a vehicle where a person is

riding must be in an arrow quiver or a closed case.
(4)(a)  A person who has obtained a limited entry bear

archery permit may not possess or be in control of a firearm or
have a firearm in his camp or motor vehicle during an archery
bear hunt.

(b)  The provisions of Subsection (a) do not apply to:
(i)  a person licensed to hunt upland game or waterfowl

provided the person complies with Rules R657-6 and R657-9
and the Upland Game Guidebook and Waterfowl guidebook,
respectively, and possessing only legal weapons to take upland
game or waterfowl;

(ii)  a person licensed to hunt big game species during
hunts that coincide with the archery bear hunt;

(iii)  livestock owners protecting their livestock; or
(iv)  a person licensed to carry a concealed weapon in

accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take protected wildlife.

R657-33-7.  Traps and Trapping Devices.
(1)  Bear may not be taken with a trap, snare or any other

trapping device, except as authorized by the division.
(2)  Bear accidentally caught in any trapping device must

be released unharmed.
(3)(a)  Written permission must be obtained from a division

representative to remove the carcass of a bear from any trapping
device.

(b)  The carcass shall remain the property of the state of

Utah and must be surrendered to the division.

R657-33-8.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas except those designated by the
Division of Parks and Recreation in Section R651-614.

(2)  Hunting with a rifle, handgun or muzzleloader in park
areas designated open is prohibited within one mile of all area
park facilities, including buildings, camp or picnic sites,
overlooks, golf courses, boat ramps and developed beaches.

(3)  Hunting with shotguns and archery tackle is prohibited
within one quarter mile of the above stated areas.

R657-33-9.  Prohibited Methods.
(1)  Bear may be taken or pursued only during open

seasons and using methods prescribed in this rule and the
guidebook of the Wildlife Board for taking and pursuing bear.
Otherwise, under the Wildlife Resources Code, it is unlawful for
any person to possess, capture, kill, injure, drug, rope, trap,
snare, or in any way harm or transport bear.

(2)  After a bear has been pursued, chased, treed, cornered,
legally baited or held at bay, a person may not, in any manner,
restrict or hinder the animal's ability to escape.

(3)  A person may not engage in a canned hunt.
(4)  A person may not take any wildlife from an airplane or

any other airborne vehicle or device or any motorized terrestrial
or aquatic vehicle, including snowmobiles and other
recreational vehicles.

R657-33-10.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any spotlight,

headlight or other artificial light to locate protected wildlife
while having in possession a firearm or other weapon or device
that could be used to take or injure protected wildlife; and

(b)  the use of a spotlight or other artificial light in a field,
woodland or forest where protected wildlife are generally found
is prima facie evidence of attempting to locate protected
wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

R657-33-11.  Party Hunting.
A person may not take a bear for another person.

R657-33-12.  Use of Dogs.
(1)  Dogs may be used to take or pursue bear only during

open seasons as provided in the guidebook of the Wildlife
Board for taking bear.

(2)  A dog handler may pursue bear provided he or she
possesses:

(a)  a valid limited entry bear permit issued to the dog
handler;

(b)  a valid bear pursuit permit; or
(c)  the documentation and certifications required in R657-

33-26(2) to pursue bear for compensation.
(3)  When dogs are used to pursue a bear, the licensed

hunter intending to take the bear must be present when the dogs
are released and must continuously participate in the hunt
thereafter until the hunt is completed.

(4)  When dogs are used to take a bear and there is not an
open pursuit season, the dog handler must have:

(a)  a limited entry bear or harvest objective permit issued
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to the dog handler for the unit being hunted;
(b)(i)  a valid bear pursuit permit; and
(ii)  be accompanied, as provided in Subsection (3), by a

hunter possessing a limited entry bear permit for the area; or
(c)(i)  the documentation and certifications required in

R657-33-26(2) to pursue bear for compensation and
(ii)  be accompanied, as provided in Subsection (3), by a

paying client possessing a limited entry bear or harvest objective
permit for the area.

(5)  A dog handler may pursue bear under:
(a)  a bear pursuit permit only during the season and in the

areas designated by the Wildlife Board in guidebook open to
pursuit;

(b)  a limited entry bear or harvest objective permit only
during the season and in the area designated by the Wildlife
Board in guidebook for that permit; or

(c)  the pursuit for compensation provisions in this rule
only during the seasons and in the areas designated by the
Wildlife Board in guidebook open to pursuit.

(6)  When dogs are used to pursue or take a bear, no more
than eight dogs may be used in the field at one time while
pursuing during the summer pursuit seasons as established by
the Wildlife Board in guidebook.

R657-33-13.  Certificate of Registration Required for Bear
Baiting.

(1)  A certificate of registration for baiting must be
obtained before establishing a bait station.

(2)  Certificates of registration are issued only to holders of
valid limited entry bear archery permits.

(3)  A certificate of registration may be obtained from the
division office within the region where the bait station will be
established.

(4)  A new certificate of registration must be obtained prior
to moving a bait station.  All materials used as bait must be
removed from the old site prior to the issuing of a new
certificate of registration.

(5)  The following information must be provided to obtain
a Certificate of Registration for baiting:  a 1:24000 USGS quad
map with the bait location marked, or the Universal Transverse
Mercator (UTM) or latitude and longitude coordinates of the
bait station, including the datum, type of bait used and written
permission from the appropriate landowner for private lands.

(6)(a)  Any person interested in baiting on lands
administered by the U.S. Forest Service or Bureau of Land
Management must verify that the lands are open to baiting
before applying for a limited entry bear archery permit.

(b)  Information on areas that are open to baiting on
National Forests must be obtained from district offices.  Baiting
locations and applicable travel restrictions must be verified by
the district supervisor prior to applying for a Certificate of
Registration.

(c)  Areas generally closed to baiting stations by these
federal agencies include:

(i)  designated Wilderness Areas;
(ii)  heavily used drainages or recreation areas; and
(iii)  critical watersheds.
(d)  The division shall send a copy of the certificate of

registration to the private landowner or appropriate district
office of the land management agency that manages the land
where the bait station will be placed, as identified by the hunter
on the application for a certificate of registration.

(7)  A handling fee must accompany the application.
(8)  Only hunters listed on the certificate of registration

may hunt over the bait station and the certificate of registration
must be in possession while hunting over the bait station.

(9)  Any person tending a bait station must be listed on the
certificate of registration.

R657-33-14.  Use of Bait.
(1)(a)  A person who has obtained a limited entry bear

archery permit may use archery tackle only, even when hunting
bear away from the bait station.

(b)  A person may establish or use no more than two bait
stations.  The bait station(s) may be used during both open
seasons.

(c)  Bear lured to a bait station may not be taken with any
firearm or the use of dogs.

(d)  Bait may not be contained in or include any metal,
glass, porcelain, plastic, cardboard, or paper.

(e)  The bait station must be marked with a sign provided
by the division and posted within 10 feet of the bait.

(2)(a)  Bait may be placed only in areas open to hunting
and only during the open seasons.

(b)  All materials used as bait must be removed within 72
hours after the close of the season or within 72 hours after the
person or persons, who are registered for that bait station
harvest a bear.

(3)  A person may use nongame fish as bait, except those
listed as prohibited in Rule R657-13 and the guidebook of the
Wildlife Board for Taking Fish and Crayfish.  No other species
of protected wildlife may be used as bait.

(4)(a)  Domestic livestock or its parts, including processed
meat scraps, may be used as bait.

(b)  A person using domestic livestock or their parts for
bait must have in possession:

(i)  a certificate from a licensed veterinarian certifying that
the domestic livestock or their parts does not have a contagious
disease, and stating the cause and date of death; and

(ii)  a certificate of brand inspection or other proof of
ownership or legal possession.

(5)  Bait may not be placed within:
(a)  100 yards of water or a public road or designated trail;
(b)  1/2 mile of any permanent dwelling or campground; or
(c)  any area identified as potentially increasing nuisance

bear activity by the division.
(6)  Violations of this rule and the guidebook of the

Wildlife Board for taking and pursuing bear concerning baiting
on federal lands may be a violation of federal regulations and
prosecuted under federal law.

R657-33-15.  Tagging Requirements.
(1)  The carcass of a bear must be tagged in accordance

with Section 23-20-30.
(2)  The carcass of a bear must be tagged with a temporary

possession tag before the carcass is moved from or the hunter
leaves the site of kill.

(3)  A person may not hunt or pursue bear after the notches
have been removed from the tag or the tag has been detached
from the permit.

(4)  The temporary possession tag:
(a)  must remain attached to the pelt or unskinned carcass

until the permanent possession tag is attached; and
(b)  is only valid for 48 hours after the date of kill.
(5)  A person may not possess a bear pelt or unskinned

carcass without a valid permanent possession tag affixed to the
pelt or unskinned carcass.  This provision does not apply to a
person in possession of a properly tagged carcass or pelt within
48 hours after the kill, provided the person was issued and is in
possession of a valid permit.

R657-33-16.  Evidence of Sex and Age.
(1)  Evidence of sex must remain attached to the carcass or

pelt of each bear until a permanent tag has been attached by the
division.

(2)  The pelt and skull must be presented to the division in
an unfrozen condition to allow the division to gather
management data.
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(3)  The division may seize any pelt not accompanied by its
skull.

R657-33-17.  Permanent Tag.
(1)  Each bear must be taken by the permit holder to a

conservation officer or division office within 48 hours after the
date of kill to have a permanent possession tag affixed to the
pelt or unskinned carcass.

(2)  A person may not possess a green pelt after the 48-hour
check-in period, ship a green pelt out of Utah, or present a green
pelt to a taxidermist if the green pelt does not have a permanent
possession tag attached.

R657-33-18.  Transporting Bear.
Bear that have been legally taken may be transported by the

permit holder provided the bear is properly tagged and the
permittee possesses a valid permit.

R657-33-19.  Exporting Bear from Utah.
(1)  A person may export a legally taken bear or its parts if

that person has a valid permit and the bear is properly tagged
with a permanent possession tag.

(2)  A person may not ship or cause to be shipped from
Utah, a bear pelt without first obtaining a shipping permit issued
by an authorized division representative.

R657-33-20.  Donating.
(1)  A person may donate protected wildlife or their parts

to another person in accordance with Section 23-20-9.
(2)  A written statement of donation must be kept with the

protected wildlife or parts showing:
(a)  the number and species of protected wildlife or parts

donated;
(b)  the date of donation;
(c)  the license or permit number of the donor and the

permanent possession tag number; and
(d)  the signature of the donor.
(3)  A green pelt of any bear donated to another person

must have a permanent possession tag affixed.
(4)  The written statement of donation must be retained

with the pelt.

R657-33-21.  Purchasing or Selling.
(1)  Legally obtained tanned bear hides may be purchased

or sold.
(2)  A person may not purchase, sell, offer for sale or barter

a green pelt, gall bladder, tooth, claw, paw or skull of any bear.

R657-33-22.  Waste of Wildlife.
(1)  A person may not waste or permit to be wasted or

spoiled any protected wildlife or their parts in accordance with
Section 23-20-8.

(2)  The skinned carcass of a bear may be left in the field
and does not constitute waste of wildlife, however, the division
recommends that hunters remove the carcass from the field.

R657-33-23.  Livestock Depredation.
(1)  If a bear is harassing, chasing, disturbing, harming,

attacking or killing livestock, or has committed such an act
within the past 72 hours:

(a)  in depredation cases, the livestock owner, an immediate
family member or an employee of the owner on a regular
payroll, and not hired specifically to take bear, may kill the bear;

(b)  a landowner or livestock owner may notify the division
of the depredation or human health and safety concerns, which
shall authorize a local hunter to take the offending bear or notify
a Wildlife Services specialist, supervised by the USDA Wildlife
Program; or

(c)  the livestock owner may notify a Wildlife Services

specialist of the depredation, and that specialist or another
agency employee may take the depredating bear.

(2)  Depredating bear may be taken at any time by a
Wildlife Services specialist while acting in the performance of
the person's assigned duties and in accordance with procedures
approved by the division.

(3)  A depredating bear may be taken by those persons
authorized in Subsection (1)(a) with:

(a)  any weapon authorized for taking bear; or
(b)  with the use of snares only with written authorization

from the director of the division and subject to all the conditions
and restrictions set out in the written authorization.

(i) The option in Subsection (3)(b) may only be authorized
in the case of a chronic depredation situation where numerous
livestock have been killed by a depredating bear and must be
verified by Wildlife Services or division personnel.

(4)(a)  Any bear taken pursuant to this section must be
delivered to a division office or employee within 72 hours.

(b)  A bear that is killed in accordance with Subsection
(1)(a) shall remain the property of the state, except the division
may sell a bear damage permit to a person who has killed a
depredating bear if that person wishes to maintain possession of
the bear.

(c)  A person may acquire only one bear annually.
(5)(a)  Hunters interested in taking depredating bear as

provided in Subsection (1)(b) may contact the division.
(b)  Hunters will be contacted by the division to take

depredating bear as needed.

R657-33-24.  Questionnaire.
Each permittee who receives a questionnaire should return

the questionnaire to the division regardless of success.
Returning the questionnaire helps the division evaluate
population trends, determine harvest success and other valuable
information.

R657-33-25.  Taking Bear.
(1)(a)  A person who has obtained a limited entry bear

permit may use any legal weapon to take one bear during the
season and within the hunt unit(s) specified on the permit.

(b)  A person who has obtained a limited entry bear archery
permit may use only archery tackle to take on bear during the
season and within the hunt units(s) specified on the permit.

(c)  Harvest objective permits may be purchased on a first-
come, first-served basis as provided in the guidebook of the
Wildlife Board for taking bear.

(i)  A mandatory online orientation course is required for
hunters who wish to purchase a harvest objective permit to hunt
black bear.

(2)(a)  A person may not take or pursue a cub, or a sow
accompanied by cubs.

(b)  Any bear, except a cub or a sow accompanied by cubs,
may be taken during the prescribed seasons.

(3)  Limited entry permits may be obtained by following
the application procedures provided in this rule and the
guidebook of the Wildlife Board for taking and pursuing bear.

(4)(a)  A mandatory orientation course is required for
hunters who draw a permit to hunt black bear.

(b)  Permits for bear hunts will be distributed to successful
applicants upon completion of the orientation course.

(5)  Season dates, closed areas, harvest objective permit
areas and limited entry permit areas are published in the
guidebook of the Wildlife Board for taking and pursuing bear.

R657-33-26.  Bear Pursuit.
(1)(a)  Except as provided in rule R657-33-3(b) and

Subsection (2), bear may be pursued only by persons who have
obtained a bear pursuit permit.

(b)  The bear pursuit permit does not allow a person to:
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(i)  kill a bear; or
(ii)  pursue bear for compensation.
(c)  A person may pursue bear for compensation only as

provided in Subsection (2).
(d)  To obtain a bear pursuit permit, a person must possess

a Utah hunting or combination license.
(2)(a)  A person may pursue bear on public lands for

compensation, provided the dog handler:
(i)  receives compensation from a client or customer to

pursue bear;
(ii)  is a licensed hunting guide or outfitter under Title 58,

Chapter 79 of the Utah Code and authorized to pursue bear;
(iii)  possesses on his or her person the Utah hunting guide

or outfitter license;
(iv)  possesses on his or her person all permits and

authorizations required by the applicable public lands managing
authority to pursue bear for compensation; and

(v)  is accompanied by the client or customer at all times
during pursuit.

(b)  A person may pursue bear on private lands for
compensation, provided the dog handler:

(i)  receives compensation from a client or customer to
pursue bear;

(ii)  is accompanied by the client or customer at all times
during pursuit; and

(iii)  possesses on his or her person written permission from
all private landowners on whose property pursuit takes place.

(c)  A person who is an employee or agent of the Division
of Wildlife Services may pursue bear on public lands and
private lands while acting within the scope of their employment.

(3)  A pursuit permit is not required to pursue bear under
Subsection (2).

(4)(a)  A person pursuing bear for compensation under
subsections (2)(a) and (2)(b) shall comply with all other
requirements and restrictions in statute, rule and the guidebooks
of the Wildlife Board regulating the pursuit and take of bear.

(b)  Any violation of, or failure to comply with the
provisions of Title 23 of the Utah Code, this rule, or the
guidebooks of the Wildlife Board may be grounds for
suspension of the privilege to pursue bear for compensation
under this subsection, as determined by a division hearing
officer.

(5)  Except as provided in Subsection (6), a bear pursuit
permit authorizes the holder to pursue bear with dogs on any
unit open to pursuing bear during the seasons and under the
conditions prescribed by the Wildlife Board in guidebook.

(6)  The Wildlife Board may establish or designate in
guidebook restricted pursuit units as determined necessary or
convenient to better manage wildlife resources, including to
protect wildlife, curtail over-utilization of resources, reduce
conflict with other recreational activities, reduce conflict with
private and public land activities, and protect wildlife habitat.

(a)  Bear may not be pursued on a restricted pursuit unit
unless the dog handler:

(i)  possesses a pursuit permit issued for the particular
restricted pursuit unit;

(ii)  possesses or is accompanied by a person who
possesses a limited entry bear permit for the unit, and the pursuit
occurs within the area and during the season established for the
limited entry bear permit; or

(iii)  is engaged in pursuit for compensation as provided in
Subsection (2), and pursuit occurs within the area and during the
season established for the:

(A)  paying client's limited entry bear permit; or
(B)  restricted pursuit unit.
(b)  A pursuit permit issued for a restricted pursuit unit

authorizes the holder to pursue bear on:
(i)  the particular restricted pursuit unit for which the

permit is issued; and

(ii)  any other bear pursuit unit not designated as a
restricted pursuit unit.

(c)  Notwithstanding Subsection (6)(a)(i), when two or
more dog owners are in the field pursuing bear together with a
single pack of eight dogs or less on a restricted pursuit unit, only
one must possess a restricted pursuit unit permit, provided the
dog owners accompany the person possessing the restricted
pursuit unit permit at all times.

(i)  A dog owner pursuing bear on a restricted pursuit unit
may leave the pursuit permit holder to retrieve dogs that
separate from the pack, provided the dog owner;

(A)  takes reasonable steps to keep the pack together before
and during pursuit;

(B)  separates from the pursuit permit holder exclusively to
retrieve stray dogs and does not attempt to actively pursue bear
during the retrieval process; and

(C)  immediately releases any bear incidentally treed or
held at bay by the stray dogs.

(7)  Pursuit permits may be obtained at division offices,
through the Internet and at license agents.

(a)  The Division may distribute pursuit permits for
restricted pursuit units:

(i)  through its offices, license agents, or online resources
on a first-come, first-served basis; or

(ii)  through a random drawing.
(8)  A person may not:
(a)  take or pursue a female bear with cubs;
(b)  repeatedly pursue, chase, tree, corner or hold at bay the

same bear during the same day;
(c)  individually or in combination with another person, use

more than eight dogs in the field to pursue a bear during the
summer pursuit season as established by the Wildlife Board in
guidebook; or

(d)  possess a firearm or any device that could be used to
kill a bear while pursuing bear.

(i)  The weapon restrictions set forth in Subsection (d) do
not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing or attempting to utilize the
concealed weapon to injure or kill bear.

(9)  If eligible, a person who has obtained a bear pursuit
permit may also obtain a limited entry bear permit.

(10)  Season dates, closed areas and bear pursuit permit
areas are published in the guidebook of the Wildlife Board for
taking and pursuing bear.

R657-33-27.  Limited Entry Bear Permit Application
Information.

(1)  Limited entry bear permits are issued pursuant to
R657-62-20.

R657-33-28.  Waiting Period.
(1)  Any person who purchases a permit valid for the

current season, may not apply for a permit for a period of two
years.

(2)  Any person who draws a permit for the current season,
may not apply for a permit for a period of two years.

R657-33-29.  Harvest Objective General Information.
(1)  Harvest objective permits are valid only for the open

harvest objective management units and for the specified
seasons published in the guidebook of the Wildlife Board for
taking bear.

(2)  Harvest objective permits are not valid in a specified
unit after the harvest objective has been met for that harvest
objective unit.

R657-33-30.  Harvest Objective Permit Sales.
(1)  Harvest objective permits are available on a first-come,
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first-served basis beginning on the date published in the
guidebook of the Wildlife Board for taking bear.

(2)  Any bear permit purchased after the season opens is
not valid until seven days after the date of purchase.

(3)  A person must possess a valid hunting or combination
license to obtain a Harvest objective permit.

R657-33-31.  Harvest Objective Unit Closures.
(1)  To hunt in a harvest objective unit, a hunter must call

1-888-668-5466 or visit the division's website to verify that the
bear management area is still open.  The phone line and website
will be updated each day by 12 noon. Updates become effective
the following day thirty minutes before official sunrise.

(2)  Harvest objective units are open to hunting until:
(a)  the bear harvest objective for that harvest objective unit

is met and the division closes the area; or
(b)  the end of the hunting season as provided in the

guidebook of the Wildlife Board for taking bear.
(3)  Upon closure of a harvest objective unit, a hunter may

not take or pursue bear except as provided in Section R657-33-
26.

R657-33-32.  Harvest Objective Unit Reporting.
(1)  Any person taking a bear with a harvest objective

permit must report to the division, within 48 hours, where the
bear was taken and have a permanent tag affixed pursuant to
Section R657-33-17.

(2)  Failure to accurately report the correct harvest
objective management unit where the bear was killed is
unlawful.

(3)  Any conviction for failure to accurately report, or
aiding or assisting in the failure to accurately report as required
in Subsection (1) shall be considered prima facie evidence of a
knowing, intentional or reckless violation for purposes of permit
suspension.

R657-33-33.  Fees.
The permit fees and handling fees must be paid pursuant to

Rule R657-42-8(5).

R657-33-34.  Drawings and Remaining Permits.
Remaining limited entry bear permits are issued pursuant

to R657-62.

R657-33-35.  Bonus Points.
Bonus points are accrued and used pursuant to R657-62-8.

R657-33-36.  Refunds.
(1)  Unsuccessful applicants will not be charged for a

permit.
(2)  The handling fees and hunting or combination license

fees are nonrefundable.

R657-33-37.  Duplicate License and Permit.
Whenever any unexpired license, permit, tag or certificate

of registration is destroyed, lost or stolen, a person may obtain
a duplicate in accordance with R657-42.

KEY:  wildlife, bear, game laws
April 2, 2012 23-14-18
Notice of Continuation December 11, 2007 23-14-19

23-13-2
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R657.  Natural Resources, Wildlife Resources.
R657-50.  Error Remedy.
R657-50-1.  Purpose and Authority.

(1)  Under the authority of Sections 23-14-19, 23-19-1, and
23-19-38 this rule is established to provide guidelines for
identifying and resolving errors involving:

(a)  rejection of a wildlife document application;
(b)  denial of a wildlife document;
(c)  incorrect issuance of a wildlife document;
(d)  applying for or receiving a wildlife document;
(e)  eligibility to apply for or receive a wildlife document;

or
(f)  loss or forfeiture of bonus points.
(2)  This rule provides standards and procedures in the

identification and resolution of division errors, third party errors
and applicant errors.

(3)  Nothing in this Section shall be construed, however, as
authorizing the Division to remedy or otherwise alter wildlife
document ineligibility resulting from a judicial or administrative
order suspending wildlife document privileges.

R657-50-2.  Policy.
(1)(a)  The division receives hundreds of thousands of

applications and issues tens of thousands of wildlife documents
each year through a variety of distribution methods, including:

(i)  drawings;
(ii)  over-the-counter sales;
(iii)  license agent sales; and
(iv)  online sales.
(b)  The application procedures and eligibility requirements

for wildlife documents are set forth in Utah Code, Title 23, and
Utah Administrative Code Rules, Title R657.

(c)  The public must comply with the procedures and
requirements set forth in the statutes and rules identified in
Subsection (1)(b).

(d)  The division recognizes, however, that errors may be
made by the division and other parties in eligibility, requesting,
processing and issuing wildlife documents, including forfeiture
of bonus points.  Therefore, procedures are needed for
evaluation, identification and resolution of errors.

(2)(a)  The division may notify petitioners of rejection
status for wildlife document applications completed incorrectly
as provided under the applicable application correction
procedures set forth in the respective statutes and rules
identified in Subsection (1)(b).

(b)  The division may use the data on file to correct
rejection status applications.  Ultimately, however, it is the
responsibility of the applicant to provide all necessary
information as required on the application.

(3)(a)  Consistent with the requirements in this rule, the
division may mitigate division, third party, and applicant errors
when issuing wildlife documents or determining bonus points
by:

(i)  extending a deadline;
(ii)  issuing a refund consistent with Sections 23-19-38 and

23-19-38.2;
(iii)  issuing the correct wildlife document;
(iv)  authorizing an incorrectly issued wildlife document;
(v)  restoring forfeited bonus or preference points; or
(vi)  accepting the surrender of a wildlife document and

restoring applicable bonus or preference points as authorized in
R657-42-4.

(b)  Any mitigation efforts shall be subject to the division's
determination that the applicant shall not receive an unfair
benefit from the mitigation.

(c)  The division may not mitigate errors caused in whole
or part by the applicant's knowing and willful violation of
statute, rule or proclamation.

(d)  This rule applies only to errors adversely effecting an

applicant that cannot be remedied through compliance with
existing processes and procedures set in statute, rule or
proclamation.

(e)  The division may refund any fee collected in error.

R657-50-3.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2,

and the applicable rules as provided in Section R657-50-1(b).
(2)  In addition:
(a)  "Applicant" means the person directly impacted by an

error adversely affecting the opportunity to obtain or use a
wildlife document.

(b)(i)  "Applicant error" means the applicant inadvertently
or negligently fails to comply with the procedures and
requirements to become eligible for, apply for, or obtain a
wildlife document.

(ii)  "Applicant error" includes the negligent acts and
omissions committed by an individual or entity acting in the
applicant's behalf.

(iii)  "Applicant error" does not include knowing and
willful noncompliance with division procedures and
requirements by the applicant or any individual or entity acting
in his or her behalf.

(c)  "Application" means a request made by the applicant
to receive a wildlife document whether through a drawing,
license agent, division employee, or online application.

(d)(i)  "Division error" means the division or its agent:
(A)  provides erroneous information to the applicant, which

the applicant relies upon to his or her detriment in obtaining, or
attempting to obtain a wildlife document;

(B)  fails to provide information to the applicant required
by law, policy, practice, or circumstance that directly leads to
the applicant's ineligibility, inability, or failure to apply for or
receive a wildlife document;

(C)  erroneously rejects a properly completed and accurate
wildlife document application;

(D)  incorrectly issues a wildlife document;
(E)  incorrectly denies issuing a wildlife document; or
(F)  experiences a computer, online, or other electronic

systems failure that prevents an applicant from applying for or
obtaining a wildlife document.

(ii)  "Division error" does not include any error made by
the division or its agents acting in reliance upon inaccurate or
false information provided by the applicant or any other
individual acting in the applicant's behalf.

(e)  "Error Committee" means a committee established by
the Director consisting of the Wildlife Chief, Administrative
Services Chief, Licensing Coordinator, and Rules Coordinator,
or their designees.

(f)  "Landowner association operator" for purposes of this
rule, means:

(i)  a landowner association or any of its members eligible
to receive limited entry landowner permits as provided in Rule
R657-43; or

(ii)  Cooperative Wildlife Management Unit (CWMU)
landowner association or its designated operator as provided in
Rule R657-37.

(g)  "Landowner association operator error" means a
landowner association operator whose error or mistake results
in an incorrect voucher redemption.

(h)  "Rejection status" means the application will not be
considered for a wildlife document due to:

(i)  an applicant error on the application;
(ii)  the application lacking required information; or
(iii)  the applicant does not meet a specific requirement.
(i)  "Third party error" means the applicant is prepared and

capable of or has satisfied the procedures and requirements for
obtaining a wildlife document, but the opportunity is lost due to
an error by computer service, internet provider, mail carrier
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services or financial institutions.
(j)  "Voucher" means a document issued by the division to

a landowner association member or landowner association
operator, to designate who may purchase a CWMU big game
hunting permit or a limited entry landowner permit from a
division office.

(k)  "Wildlife document" means any license, permit, tag, or
certificate of registration issued by the division.

R657-50-4.  Division Error Procedures.
(1)  A division error, which results in the rejection or

incorrect processing of an application to obtain a wildlife
document through a drawing, may be handled as provided in
Subsections (a) through (d).

(a)  If the drawing has not been held, the division may
extend the application deadline and evaluate the application as
though filed timely.

(b)  If the drawing is over and the wildlife document
applied for is available, the division may issue the wildlife
document.

(c)  If the drawing is over and the wildlife document
applied for is not available, the division must follow the
procedures set forth in Subsection (7).

(d)  If an application is for one or more persons applying as
a group, the division may treat the remaining members of the
group the same as the applicant.

(2)  A division error, which results in an application denial
for wildlife documents other than those issued through a
drawing, may be resolved by extending the application deadline
and evaluating the application as though filed timely.

(3)  A division error, which results in an impermissible
surrender or exchange of a wildlife document may be resolved
by extending the deadline necessary to validate the surrender or
exchange, provided:

(a)  the applicant has not participated in the activity
authorized by the surrendered wildlife document; and

(b)  the applicant shall be substantially prejudiced if relief
under this section is not granted.

(4)  A division error, which results in the improper denial
of a wildlife document, may be resolved as provided in
Subsections (a) through (b).

(a)  If the wildlife document erroneously denied is
available, the division may issue the wildlife document.

(b)  If the wildlife document erroneously denied is not
available, the division must follow the procedures set forth in
Subsection (7).

(5)  A division error, which results in the erroneous
issuance of a wildlife document may be resolved as provided in
Subsections (a) through (b).

(a)  If the wildlife document requested by the applicant
prior to or at the time of the error is currently available, the
division may issue the wildlife document.

(b)  If the wildlife document requested by the applicant
prior to or at the time of the error is currently not available, the
division must follow the procedures set forth in Subsection (7).

(6)  A division error, which directly results in the
applicant's loss of bonus points or the imposition of a waiting
period, may be resolved by restoring part or all of the bonus
points and removing the waiting period.

(7)  Procedures for issuing wildlife documents otherwise
unavailable for distribution are as follows:

(a)  If the applicant would have received a wildlife
document absent an error, or if the applicant received a wildlife
document because of an error, the division shall determine if an
additional wildlife document beyond the applicable quota may
be issued without detriment to the particular wildlife species in
a specific hunt area.

(i)  If issuing the additional wildlife document is not
detrimental to the species in the hunt area, the division may

issue the wildlife document, except as provided in Subsection
(A).

(A)  Only the Wildlife Board may approve issuing an
additional permit for a once-in-a-lifetime hunt.

(B)  Additional CWMU permits may not be issued.
(ii)  If a wildlife document cannot be issued, the applicant

may be placed at the top of the alternate drawing list.
(iii)  If a wildlife document is not issued under Subsection

(i) or (ii), the division may issue a bonus point or preference
point, whichever is applicable.

(iv)  If a bonus point or preference point does not apply,
the division may issue a refund of the wildlife document and
handling fee.

(b)  If the applicant would not have received a wildlife
document in a drawing, absent an error, the division may issue
a bonus point or preference point, where applicable.

(c)  If the wildlife document was applied for through a
division drawing and the hunting season for that wildlife
document is over, the division may:

(i)  issue a bonus point or preference point for which the
application was submitted, where applicable; or

(ii)  issue a refund of the wildlife document and handling
fee where bonus points or preference points do not apply.

R657-50-5.  Third Party Errors.
(1)  The division shall not be held responsible for third

party errors, including those of a computer service, internet
provider, financial institution or postal service, however, the
division may mitigate a third party error as provided under this
section.

(2)(a)  The applicant must:
(i)  provide proof to the satisfaction of the division that the

error was due to a third party; and
(ii)  provide written documentation from the third party

verifying the error.
(3)  Third party errors which result in failure to apply,

rejection, or incorrect processing of an application to obtain a
wildlife document through a drawing may be handled as
provided in Subsections (a) through (c).

(a)  If the error is brought to the division's attention prior
to the drawing and there is sufficient time to complete the
processing of the application before the drawing for which the
application was submitted, the application may be included in
the drawing as though filed timely.

(b)  If the error is brought to the division's attention after
the drawing or there is not sufficient time to complete the
processing of the application before the drawing, and the
applicant's application is rejected because of the error, or the
applicant otherwise fails to obtain the wildlife document applied
for, the division may issue a bonus point or preference point for
the hunt applied for, where applicable.

(c)  A refund of handling fees shall not be made for third
party errors.

(4)  A third party error, which results in failure to apply,
rejection, or incorrect processing of an application for a wildlife
document issued outside the drawing process, may be handled
by extending the application deadline and evaluating the
application as though filed timely.

(5)  An application deadline extension under this section
may not be granted unless the applicant pays the prescribed
application late fee.

(6)  If an application is for one or more persons applying
as a group, the division may treat the remaining members of the
group the same as the applicant.

(7)  A third party error, which directly results in the
applicant's loss of bonus points or the imposition of a waiting
period, may be resolved by restoring part or all of the bonus
points and removing the waiting period.
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R657-50-6.  Landowner Association Operator Errors.
(1)(a)  The division shall not be held responsible for

landowner association operator errors, however, the division
may mitigate a landowner association operator error as provided
under this section.

(b)  The applicant must provide proof to the satisfaction of
the division that the error was due to a landowner association
operator.

(c)  If the applicant cannot prove to the satisfaction of the
division that the error was due to a landowner association
operator, the division will take no mitigating action.

(2)  A landowner association operator error, which results
in the incorrect processing of a voucher to obtain a wildlife
document, may be mitigated as provided in Rule R657-42-11(3).

R657-50-7.  Applicant Errors.
(1)  The division shall not be held responsible for applicant

errors.  However, the division may mitigate an applicant error as
provided under this section.

(2)(a)  The applicant must:
(i)  provide proof to the satisfaction of the division that the

error was due to a negligent act or omission of the applicant or
a person or entity acting in the applicant's behalf; and

(ii)  provide written documentation from the person or
entity, where applicable, acknowledging and verifying the error.

(3)  Applicant errors which result in failure to apply,
rejection, or incorrect processing of an application for a wildlife
document through a drawing may be handled as provided in
Subsections (a) and (b).

(a)  If the error is brought to the division's attention prior
to the drawing and there is sufficient time to complete the
processing of the application before the drawing for which the
application was submitted, the application may be included in
the drawing as though filed timely.

(b)  If the error is brought to the division's attention after
the drawing or there is not sufficient time to complete the
processing of the application before the drawing, and the
applicant's application is rejected because of the error, or the
applicant otherwise fails to obtain the wildlife document applied
for, the division may issue a bonus point or preference point for
the hunt applied for, where applicable.

(4)  An applicant error, which results in failure to apply,
rejection, or incorrect processing of an application for a wildlife
document issued outside the drawing process, may be handled
by extending the application deadline and evaluating the
application as though filed timely.

(5)  An application deadline extension under this section
may not be granted unless the applicant pays the prescribed
application late fee.

(6)  If an application is for one or more persons applying as
a group, the division may treat the remaining members of the
group the same as the applicant.

(7)  An applicant error which directly results in the
applicant's failure to earn a bonus point, loss or forfeiture of
bonus points or the imposition of a waiting period, may be
resolved by restoring part or all of the bonus points and
removing the waiting period, provided the request for relief is
submitted to the division within 180 days of the deadline for
filing an application that resulted in failing to earn or forfeiting
a bonus point or the imposition of a waiting period.

R657-50-8.  Limitations.
An error may be reviewed at any time, but a wildlife

document may not be issued or exchanged after the season
closure for the activity authorized by the particular wildlife
document.

R657-50-9.  Error Committee.
(1)  The error committee shall:

(i)  review complaints of errors on applications, vouchers,
wildlife documents, and fees;

(ii)  determine facts;
(iii)  apply the provisions of this rule; and
(iv)  recommend resolutions to the Director's Office or

Wildlife Board.
(2)  Any relief granted and decisions made pursuant to this

rule shall be reviewed and approved by the Error Committee
and is subject to review by the division Director.

KEY:  wildlife, permits
October 22, 2009 23-14-19
Notice of Continuation April 2, 2012 23-19-1

23-19-38
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R694.  Public Lands Policy Coordination Office,
Administration.
R694-1.  Archeological Permits.
R694-1-1.  Authority.

These rules are authorized by Subsection 9-8-305(5).

R694-1-2.  Purpose.
The purpose of these rules is to establish requirements for

the issuance of survey and excavation permits for all lands in the
State of Utah, and to insure compliance with permit provisions
and the underlying rules and law.

R694-1-3.  Definitions.
(a)  Terms used in this rule are defined in Section 9-8-302.
(b)  In addition:
(i)  "Full-time professional experience" means work within

a position requiring responsibility for progress and completion
of a project involving archeological resources.

R694-1-4.  Qualifications of Permit Holders.
(a)  Permits will be issued to those individuals who qualify

as a principal investigator, except for those who may otherwise
qualify but who have had a permit suspended or revoked
pursuant to Section R694-1-11.

(b)  As authorized by Subsection 9-8-305(2)(b), in lieu of
a graduate degree in anthropology, archeology or history, a
person requesting a permit may submit evidence demonstrating
the ability to design and execute a research project in
anthropology, archeology or history, including the collection
and analysis of information, presentation of results in an
approved and reviewed format, and the subsequent curation of
specimens.

(c)(i)  As authorized by Subsection 9-8-305(2)(iii),
applicants for a permit may submit evidence of training related
to proper methodologies for field procedures, laboratory
analysis and reporting within projects involving archeological
resources.

(ii)  An applicant for a permit wishing to submit evidence
pursuant to Subsection R694-1-4(c)(i) must demonstrate that the
training was of a sufficient duration and a sufficiently broad
scope of subject matter to substitute for a full year of full time
professional experience.

(d)  Experience in Utah prehistoric or historic archeology
shall include basic field, associated laboratory analysis and
reporting work based within any portion of the general
physiographic and cultural regions found within the state
boundaries.

R694-1-5.  Application for Permit to Survey.
(a)  A person who wishes to obtain a permit to survey shall

obtain and complete an application form and submit the form
and all other information required by the form to the Public
Lands Policy Coordination Office.

(b)  Other required information may include:
(i)  Projects initiated under previous permits issued by the

State of Utah which remain incomplete as of the date of
application.

(ii)  The applicant's employer or the name of the applicant's
business, if self-employed.

(iii)  A copy of an agreement to curate with an authorized
curation facility in the name of the applicant or the applicant's
employer.

R694-1-6.  Application for Permit to Excavate.
(a)(i)  A person who wishes to obtain a permit to excavate

shall complete an application form and submit the original and
two copies of the form and all other information required by the
form to the Public Lands Policy Coordination Office.

(ii)  The application form shall require the applicant to

provide the information required by Subsection 9-8-305(3)(a).
(b)  The Public Lands Policy Coordination Office shall

forward one copy of the form and all other information
requested to the Antiquities Section and one copy to the agency.

(c)  If the Public Lands Policy Coordination Office has
delegated the authority to issue a permit to excavate to another
state agency, pursuant to Section R694-1-8, a person who
wishes to obtain a permit to excavate on the lands owned by that
agency shall submit an application to that agency.

R694-1-7.  Review of Permit Applications.
(a)  The Public Lands Policy Coordination Office may, at

its sole discretion, seek the advice of one or more principal
investigators as part of the review of an application for a permit
to survey or a permit to excavate.

(b)  Principal investigators who are authorized to provide
advice on permits must hold a valid permit issued by the Public
Lands Policy Coordination Office and must volunteer for the
task.

(c)  The Public Lands Policy Coordination Office shall
keep a list of those principal investigators who volunteer, and
shall make use of their services on a rotational basis, except that
the Office shall avoid using the advice of any particular
volunteer if a conflict of interest would thereby arise.

(d)(i)  The Public Lands Policy Coordination Office shall
notify the applicant within 30 calendar days whether or not the
application is approved.

(ii)  This time may be extended if additional information is
required from the applicant.

R694-1-8.  Delegation of Authority to Issue a Permit to
Excavate.

(a)  An agency which owns land within the state of Utah
may request the delegation of the authority to issue permits to
excavate for the lands it owns.

(b)  The agency shall request the delegation by letter signed
by the agency's authorized representative.

(c)  The letter shall contain the proposed terms and
conditions of the delegation, which shall include the
information required by Subsection 9-8-305(3)(c)(ii), and
agreement with the following conditions:

(i)  each person approved for a permit to excavate by the
agency shall hold a valid permit to survey from the Public Lands
Policy Coordination Office at all times prior to and including
the expiration date of the permit, including any extensions; and

(ii)  the agency shall consult with the Antiquities Section
regarding the research design of the proposed project prior to
issuing the permit, and

(iii)  permits issued by the agency pursuant to delegation
shall contain the provisions required by Subsection R694-1-
10(a), and for purposes of compliance and enforcement of the
provisions of R694-1-10(a), a permit issued by the agency shall
be considered a permit issued by the Public Lands Policy
Coordination Office, and

(iv)  the agency shall refer issues about performance of
work by the permit holder to the Public Lands Policy
Coordination Office through the process described in Section
R694-1-11, and shall agree to amend, suspend, or revoke a
permit according to the final results of that process, and to
reinstate a permit only with the concurrence of the Public Lands
Policy Coordination Office after compliance with the provisions
of Section R694-1-12, and

(v)  the agency and the Public Lands Policy Coordination
Office shall review the operations of the delegation agreement
at least annually, and

(vi)  the Public Lands Policy Coordination Office may
revoke the delegation at any time without cause, as provided by
Subsection 9-8-305(3)(d).

(d)  The agency and the Public Lands Policy Coordination



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 296

Office shall formalize the terms of the delegation through a
Memorandum of Understanding.

R694-1-9.  Time Period for Permits.
(a)  A Permit to Survey shall be effective for either
(i)  three years from the date of issuance specified in the

permit, or
(ii)  for any other period of time
(A)  as part of the response to an action initiated under

Section R694-1-11, or
(B)  for other administrative needs.
(b)(i)  A Permit to Excavate shall be effective for the

amount of time reasonably necessary to complete the research
design's excavation, laboratory analysis, reporting and curation,
as specified by a date of expiration in the Permit.

(ii)  The time period of a Permit to Excavate may be
extended, upon a showing of good cause to the Public Lands
Policy Coordination Office, for a period of time to be specified
by a new expiration date.

R694-1-10.  Permit Provisions.
(a)  The following provisions shall be included within each

permit issued by the Public Lands Policy Coordination Office:
(i)  Professional and Ethical Standards
(A)  Permit holders shall comply with the individual

provisions of the "Code of Conduct" and the "Standards of
Research Performance" promulgated by the Register of
Professional Archeologists.

(B)  If any of the provisions of the Code or Standards is
altered, superseded or otherwise affected in any manner by these
rules or other law, the rules and law shall take precedence, and
permit holders shall comply with the rule or law.

(ii)  Persons Employed by the Principal Investigator to
Assist in the Field or Laboratory

By engaging in any field or laboratory work under any
permit issued by the Public Lands Office, the principal
investigator shall insure that persons hired or otherwise engaged
to perform such work, or supervise field or laboratory work in
the principal investigator's absence, are fully qualified to
perform such work, and shall comply with the "Code of
Conduct" and "Standards of Research Performance" as required
by Subsection R694-1-10(a)(i).

(iii)  Principal Investigators who are Employed by Others
(Reserved.)
(iv)  Survey Methodologies
(Reserved.)
(v)  Report and Data Format and Standards
(A)  Reports of projects undertaken pursuant to permits

issued by the Public Lands Policy Coordination Office shall
conform to the format and standards which are attached to and
made an integral part of the permit.

(B)  The Public Lands Policy Coordination Office may
amend the format and standards at any time during the time
period of a permit, however, the permit holder shall have the
option to continue to use the original format and standards for
projects which are well into the reporting phase.

(C)  Reports for individual projects and sites must contain
an identification number obtained from the Division of State
History prior to the commencement of fieldwork.

(D)  Reports for individual projects must list all individuals
who served in a supervisory capacity on the project.

(vi)  Completion of Reports in a Timely Manner
(A)  Reports of projects undertaken pursuant to any permit

issued by the Public Lands Policy Coordination Office shall be
completed and submitted to the agency and the Division of State
History in a timely manner.

(B)(1)  An agency may establish the parameters of timely
manner through an agreement with the Division of State History
and the Public Lands Policy Coordination Office.

(2)  If an agreement has been finalized, the permit shall
reference the agreement as the requirement for submission of
reports for projects involving that agency's lands.

(3)  For purposes of the requirements of Subsection R694-
1-10(a)(vi)(B)(1), the term agency shall include an agency or
other entity of the federal government.

(vii)  Curation of Specimens
(A)  The holder of any permit issued by the Public Lands

Policy Coordination Office shall either hold a valid agreement
with an authorized curation facility, or be covered under the
authority of a curation agreement held by the employer of the
permit holder, at all times during the time period of the permit.

(B)  The holder of any permit issued by the Public Lands
Policy Coordination Office shall keep the Office notified of any
changes to the expiration date of the curation agreement
required by Subsection R694-1-10(a)(vii)(A), or a change in
employment.

(C)  All specimens collected pursuant to any permit issued
by the Public Lands Policy Coordination Office shall be
deposited with the appropriate curation facility in a timely
manner.

(viii)  Discovery of Human Remains
Any person working under the authority of any permit

issued by the Public Lands Policy Coordination Office who
discovers human remains shall cease further activity in the area
and shall notify the landowner, the antiquities section, and the
appropriate law enforcement agencies, as required by Sections
9-9-403 and 76-9-704.

(ix)  Access to Sites and Site Records
The holder of any permit issued by the Public Lands Policy

Coordination Office agrees to cooperate with the Office to allow
authorized Office employees access, at any reasonable time, to
field and workings and records for the purpose of assuring
compliance with the law, rules or permit provisions, subject to
the provisions of other law, regulation or rule.

(x)  Compliance with Law, Rule, and Permit Conditions
(A)  Any person working under the authority of a permit

issued by the Public Lands Policy Coordination Office shall
comply with all laws, rules and permit conditions.

(B)  Failure to comply may result in amendments to or the
suspension or revocation of the permit, in addition to any other
penalties authorized by law or rule.

(xi)  The holder of the permit shall keep the Public Lands
Policy Coordination Office apprised of any changes in the
permittee's employment or business address and phone number,
and changes in other business information as the Office may
require.

(b)  Permits issued by the Public Lands Policy
Coordination Office may include such other provisions as the
Office may deem necessary based on an individual's application.

(c)  Permits to excavate issued by the Public Lands Policy
Coordination Office shall require that the permit holder also
hold a valid permit to survey issued by the Public Lands Policy
Coordination Office at all times prior to and including the
expiration date of the permit to excavate, including any
extensions.

R694-1-11.  Amendment, Suspension or Revocation of
Permits.

(a)(i)  Permits may be amended, suspended or revoked
pursuant to the terms of this rule.

(ii)  Permits may be amended, suspended, or revoked for
violations of law, rule or permit provisions, or upon a finding by
the Public Lands Policy Coordination Office that a permit
holder is unfit to hold a permit due to a judicial or
administrative determination concerning the character or
competence of the individual.

(b)(i)  Any agency may file a petition with the Public
Lands Policy Coordination Office concerning the work
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performed under the provisions of any Permit to Survey or
Permit to Excavate if the agency believes the work has been
done in a manner which is contrary to law, rule or permit
provisions.

(ii)  The petition shall state with specificity the facts and
circumstances involved and the law, rule or permit provision at
issue, and shall be signed by the agency's authorized
representative.

(iii)  Each agency shall keep the Public Lands Policy
Coordination Office informed of the name of the agency's
authorized representative on an ongoing basis.

(c)  The Public Lands Policy Coordination Office shall
investigate the issues raised by the petition.

(d)  The Public Lands Policy Coordination Office may
initiate investigations into a permit holder's compliance with
law, rule and permit provisions at its sole discretion, and may
initiate a proceeding to amend, suspend or revoke a permit as a
result of those investigations.

(e)(i)  The Public Lands Policy Coordination Office may,
at its sole discretion, seek the advice of one or more principal
investigators as part of an investigation initiated by either
petition or itself.

(ii)  Principal investigators who are authorized to provide
this advice must hold a valid permit issued by the Public Lands
Policy Coordination Office and must volunteer for the task.

(iii)  The Public Lands Policy Coordination Office shall
keep a list of those principal investigators who volunteer, and
shall make use of their services on a rotational basis, except that
the Office shall avoid using the advice of any particular
volunteer if a conflict of interest would thereby arise.

(f)  The Public Lands Policy Coordination Office may
choose to employ either informal or formal hearings as
authorized by Subsection 63G-4-201(a)(v).

(g)  The Public Lands Policy Coordination Office may
resolve issues raised by a petition or by its own proceedings by

(i)  dismissing the petition or otherwise terminating the
proceedings, or

(ii)  amending any of the provisions of an existing permit,
or

(iii)  imposing new conditions within an existing permit, or
(iv)  suspending the permit, or
(v)  revoking the permit, or
(vi)  any other relief the Office may consider appropriate.
(h)  The Public Lands Policy Coordination Office will

immediately inform the Division of State History if a permit is
suspended or revoked.

(i)  The final notice of suspension or revocation shall state
the reasons for the suspension or revocation.

R694-1-12.  Reinstatement of Permits.
(a)  The final notice of suspension or revocation from a

proceeding held pursuant to Section R694-1-11 shall specify the
conditions for reinstatement of the permit.

(b)  The holder of the suspended or revoked permit may
request reinstatement by submitting a letter to the Public Lands
Policy Coordination Office indicating the reasons the
reinstatement should be granted.

(c)  The Public Lands Policy Coordination Office may
request additional information.

(d)  Reinstatement shall be granted at the sole discretion of
the Public Lands Policy Coordination Office.

(e)  A principal investigator who has had a permit
suspended or revoked shall not be eligible for another permit
until the principal investigator becomes eligible for
reinstatement of the original permit.

R694-1-13.  Waiver of Provisions.
(a)  The Public Lands Policy Coordination Office may

grant a waiver of the provisions of these rules, except for

statutory provisions, in the interest of fairness, impossibility of
performance, or other exigent or extenuating circumstances.

(b) This provision is to be employed to allow the Public
Lands Policy Coordination Office to deal with generally
unforseen circumstances, and should not be employed to grant
broad scale general exceptions to the requirements of Rule
R694-1.

R694-1-14.  Confidentiality.
(Reserved.)

KEY:  archeological permits
April 30, 2012 9-8-305
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R850.  School and Institutional Trust Lands, Administration.
R850-11.  Procurement.
R850-11-100.  Authorities.

This rule is authorized by Sections 6, 8, 10, and 12 of the
Utah Enabling Act; Articles X and XX of the Utah Constitution,
and Subsection 53C-1-201(3)(e).

R850-11-150.  Purposes.
Subsection 53C-1-201(3)(e) permits the agency to be

exempted from the Utah Procurement Code upon board
approval and adoption of alternative procurement procedures.
This rule provides alternative procurement procedures that the
agency may follow when procuring any goods and services
related to the administration of the agency or the management,
development, leasing or sale of trust lands.  Nothing in this rule
shall be deemed to prevent the agency from procuring goods and
services pursuant to the Utah Procurement Code or other
applicable law whenever deemed advisable by the agency, or in
circumstances where this rule is not applicable.

R850-11-200.  Definitions.
For the purposes of this rule:
1.  Provider: means an individual or firm engaged in the

business of providing goods or services deemed necessary by
the agency.

2.  Professional Services:  any professional services related
to the administration of the agency or the management,
development, leasing or sale of trust lands, including
management consulting, accounting, auditing, legal,
engineering, land planning, marketing, environmental,
geological, mining engineering, architectural, surveying,
appraisal, archaeological, real estate brokerage, planning, or
such other services as needed.

R850-11-300.  Professional Services.
1.  The agency may from time to time request providers of

professional services to submit a statement of qualifications
containing information that the agency deems relevant to the
provider's ability to provide quality services and the provider's
hourly rates.  At least once annually, the agency will advertise
statewide its intent to accept statements of qualifications, and
will maintain a list of qualified providers with approved rates.

2.  The purpose of prequalification is to provide the agency
with basic information regarding providers for the agency's
convenience.  The agency is not required to solicit each or any
prequalified provider for a particular service when it undertakes
a procurement.

3.  When the procurement of professional services is
estimated to cost less than $20,000, the agency may select the
provider directly from either the list of providers who have
submitted annual statements of qualifications, or from other
qualified providers if necessary.

4.  When the procurement is estimated to exceed $20,000,
a written request for proposal (RFP) shall be prepared which
describes the agency's requirements and sets forth the evaluation
criteria for the procurement.  Consideration shall be given to
publishing the RFP in a newspaper of general circulation or
otherwise advertising the RFP to elicit additional responses from
potential providers.  The agency shall select the provider
offering, as determined in the discretion of the director, the best
combination of price, expertise, and other relevant factors.  The
director shall make a written determination, supported by the
following reasons, that the selected provider is best qualified to
provide the particular services being procured by the agency:

(a)  competence to perform the services as reflected by
technical training and education, general experience, experience
in providing the required services and the qualifications and
competence of persons who would be assigned to perform the
services;

(b)  ability to perform the services as reflected by workload
and the availability of adequate personnel, equipment, and
facilities to perform the services expeditiously;

(c)  past performance as reflected by the services of the
firm with respect to factors such as responsiveness, control of
costs, quality of work, and an ability to meet deadlines; and

(d)  a determination that the provider's fees are reasonable.
5.  The agency may in its discretion issue contracts for

professional services by competitive bid pursuant to R850-11-
400 or R850-11-500 instead of utilizing the procedures in this
section.

R850-11-400.  Bidding Procedures - Other Procurements.
1.  Competitive bids are not required for procurements

under $3,000 unless the responsible agency staff member
believes that the potential financial benefit to the trust
beneficiaries from obtaining bids outweighs the staff time and
costs associated with soliciting bids.

2.  For procurements over $3,000 and less than $20,000,
except for procurements of professional services undertaken
pursuant to R850-11-300, the responsible agency staff member
shall seek to obtain no less than two competitive bids.  Bids may
be solicited and received by telephone, but shall be noted in
writing by the responsible agency staff member.

3.  The provider offering the lowest bid shall be selected
unless the director makes a written determination that a provider
submitting a higher bid is better qualified to provide the
particular services being procured by the agency.

4.  Nothing in this rule shall prevent the agency from using
existing statewide contracts for supplies, services and
construction as set forth in R33-3-301(2).

R850-11-450.  Bidding Procedures - Large Contracts.
1.  For procurements anticipated to exceed $20,000, except

for procurements of professional services undertaken pursuant
to R850-11-300, the agency shall prepare a written request for
proposals (RFP) or invitation to bid describing information
required by the agency in evaluating the proposal, which may
include a description of the services required, a statement of the
provider's experience and qualifications, any performance
schedule or deadlines, billing rates, bid specifications, and other
information relevant to the particular project.

2.  The responsible agency staff member shall seek to
obtain at least three written responses to the RFP.
Consideration shall be given to publishing the RFP in a
newspaper of general circulation or otherwise advertising the
RFP to elicit additional responses from potential providers.

3.  The provider offering the lowest bid shall be selected
unless the director makes a written determination, supported by
detailed reasons, that a provider submitting a higher bid is better
qualified to provide the particular services being procured by
the agency.

R850-11-500.  Sole Source Procurements.
Where the agency has identified a provider that has special

familiarity or qualifications with respect to a project, or that has
previously worked on a related project, the agency may hire the
provider without soliciting bids from other providers if the
director finds in writing that hiring the particular provider is in
the best interests of the trust beneficiaries, and that the
provider's fee is reasonable.

R850-11-600.  Real Estate Brokerage Services.
1.  The agency is not required to solicit bids for real estate

brokerage services, and may list trust lands with a licensed Utah
broker as it sees fit.

2.  Where the agency has not listed a property with a
broker, but has undertaken internal marketing efforts, the agency
is authorized but not obligated to pay a commission or finder's
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fee no greater than the prevailing market rates in the area to real
estate brokers who have previously registered their client as
directed by the agency, and who are the procuring cause of:

(a)  the sale of trust lands; or
(b)  a development transaction entered into by the agency

pursuant to R850-140.
3.  Commission amounts will be determined in the

discretion of the agency based on type of transaction, prevailing
market conditions, and any other relevant factors.

R850-11-700.  Debt and Equity Investments.
Debt and equity investments made by the agency shall be

exempt from the Utah Procurement Code, provided that such
investments are part of a development transaction reviewed by
the board and entered into by the agency pursuant to R850-140.

R850-11-800.  Documentation.
The agency will determine, based on the type of service

requested and complexity of the project, the level of contractual
documentation necessary in order to adequately protect the best
interests of the trust.  Formal contract documentation shall be
subject to approval as to form by a representative of the attorney
general's office.

R850-11-900.  Bonding for Construction Services.
1.  For construction services costing $50,000 or higher, the

agency shall require the chosen provider to deliver to the agency
a performance bond and a payment bond in amounts equal to
100% of the price specified in the contract and executed by a
surety company authorized to do business in this state or in any
other form satisfactory to the agency;

2.  For construction services costing less than $50,000, the
agency may require a performance bond and a payment bond as
described in R850-11-700(1) if it determines that requiring such
bonds is in the best interests of the trust.

R850-11-1000.  Conflicts of Interest.
The agency shall not enter into any contract with a provider

which violates or, on account of the factual circumstances or
person involved, gives the appearance of a conflict of interest or
a potential violation of the Utah Public Officer's and Employee's
Ethics Act.

R850-11-1100.  Appeals.
Appeals of agency procurement decisions shall be

governed by 63G-6.  All initial appeals shall be directed to the
director of the agency, with a copy to the Director of the
Division of Purchasing.  The disposition of any appeal shall take
into account the intended purpose of Subsection 53C-1-
201(3)(a)(iv), which is to provide the agency with broad
discretion and flexibility in procurement to facilitate
businesslike management of trust lands.

KEY:  government purchasing
October 18, 2005 53C-1-201(3)
Notice of Continuation April 24, 2012
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R861.  Tax Commission, Administration.
R861-1A.  Administrative Procedures.
R861-1A-2.  Rulemaking Power Pursuant to Utah Code Ann.
Section 59-1-210 and 63-46a-4.

A.  Policy and Scope.  In accordance with the responsibility
placed upon it by law, the Commission shall enact appropriate
rules.  These rules shall prescribe practices and procedures for
the Commission and other state and county officials and
agencies over which the Commission has supervisory power and
shall interpret laws the Commission is charged with
administering when such interpretation is deemed necessary and
in the public interest.

B.  Preparation.  In the preparation of rules the
Commission may refer to appropriate materials and consult such
parties as it deems advisable, whether or not such persons are
employees of the Commission.  Drafts of proposed rules may be
submitted to the Office of the Attorney General for examination
as to legality and form.

C.  Notice and Hearing.  The Commission may publish, by
means of local communication, notice of its intent to exercise its
rulemaking power in a particular area.  Notice therein will be
given of a scheduled hearing or hearings not sooner than 15
days after such notice, at which hearing or hearings any party
who would be substantially affected by such exercise may
present argument in support thereof or in objection thereto.
Such notice and hearing or hearings will be instituted when the
Commission deems them to be of substantial value and in the
public interest or in accordance with Utah Code Ann. Section
63-46a-5.  Such notice and hearing or hearings shall not be a
prerequisite to the validity of any rule.

D.  Adoption.  Rules will be adopted by the Commission at
formal meetings with a quorum present.  Adopted rules will be
written and entered into the official minutes of the Commission,
which minutes are a public record available for examination by
interested members of the public at the Commission offices.
This proceeding and no other will be necessary for validity,
unless otherwise required by the rulemaking procedures.

E.  Effective Date.  In accordance with Utah Code Ann.
Section 63-46a-4.

F.  Publication.  Copies of adopted rules will be prepared
and made available to interested parties requesting the same.
Such rules may also be published periodically in booklets and
bulletins.  It shall be the policy of the Commission to provide
for publication of all new rules at the time of each compilation
of rules in the particular area.  No rule, however, shall be
deemed invalid by failure to prepare copies for distribution or to
provide for publication in the manner herein described.

G.  Petitions for Exercise of Rulemaking Power.  The
Commission may be petitioned to exercise its power to adopt a
rule of general application.  Such petition shall be submitted in
writing by any party who would be substantially and directly
affected by such rule.  The Commission will have wide
discretion in this area and will exercise this rulemaking power
upon petition only when it deems that such exercise would be of
substantial value to the citizens of Utah.  If the Commission
accepts such a petition, it may adopt such rule as it deems
appropriate; however, the petitioning party may submit a
proposed rule for the consideration of the Commission.  If the
Commission acts favorably upon such a petition, it will adopt
and publish the rule in the manner hereinabove described, and
in addition notify the petitioner of such adoption by mail at his
last known address.  If the Commission declines to act on such
petition, it will so notify the petitioning party in the same
manner.

H.  Repeal and Amendment.  The procedure above
described for the enactment of rules shall also be followed for
the amendment or repeal of existing rules.

R861-1A-3.  Division Conferences Pursuant to Utah Code

Ann. Sections 59-1-210 and 63G-4-102.
Any party directly affected by a commission action or

contemplated action may request a conference with the
supervisor or designated officer of the division involved in that
action.

(1) A request may be oral or written.
(2)  A conference will be conducted in an informal manner

in an effort to clarify and narrow the issues and problems
involved.

(3) The party requesting a conference will be notified of
the result:

(a)  orally or in writing;
(b)  in person or through counsel; and
(c)  at the conclusion of the conference or within a

reasonable time thereafter.
(4)  A conference may be held at any time prior to a

hearing, whether or not a petition for hearing, appeal, or other
commencement of an adjudicative proceeding has been filed.

R861-1A-9.  State Board of Equalization Procedures
Pursuant to Utah Code Ann. Sections 59-2-212, 59-2-1004,
and 59-2-1006.

(1)  The commission sits as the state board of equalization
in discharge of the equalization responsibilities given it by law.
The commission may sit on its own initiative to correct the
valuation of property that has been overassessed, underassessed,
or nonassessed as described in Section 59-2-212, and as a board
of appeal from the various county boards of equalization
described in Section 59-2-1004.

(2)  Appeals to the commission shall include:
(a)  a copy of the recommendation of a hearing officer if a

hearing officer heard the appeal;
(b)  a copy of the notice required under Section 59-2-919;
(c)  a copy of the minutes of the board of equalization;
(d)  a copy of the property record maintained by the

assessor;
(e)  if the county board of equalization does not include the

record in its minutes, a copy of the record of the appeal required
under R884-24P-66;

(f)  a copy of the evidence submitted by the parties to the
board of equalization;

(g)  a copy of the petition for redetermination; and
(h)  a copy of the decision of the board of equalization.
(3)  A notice of appeal filed by the taxpayer with the

auditor pursuant to Section 59-2-1006 shall be presumed to
have been timely filed unless the county provides convincing
evidence to the contrary.  In the absence of evidence of the date
of mailing of the county board of equalization decision by the
county auditor to the taxpayer, it shall be presumed that the
decision was mailed three days after the meeting of the county
board of equalization at which the decision was made.

(4)  Appeals to the commission shall be scheduled for
hearing pursuant to commission rules.

(5)  Appeals to the commission shall be on the merits
except for the following:

(a)  dismissal for lack of jurisdiction;
(b)  dismissal for lack of timeliness;
(c)  dismissal for lack of evidence to support a claim for

relief.
(6)(a)  The commission shall consider, but is not limited to,

the facts and evidence submitted to the county board.
(b)  A party may raise a new issue before the commission.
(7)  On an appeal from a dismissal by a county board for

the exceptions under Subsection (5), the only matter that will be
reviewed by the commission is the dismissal itself, not the
merits of the appeal.

(8)  An appeal filed with the commission may be remanded
to the county board of equalization for further proceedings if the
commission determines that:
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(a)  dismissal under Subsection (5)(a) or (c) was improper;
(b)  the taxpayer failed to exhaust all administrative

remedies at the county level;
(c)  in the interest of administrative efficiency, the matter

can best be resolved by the county board;
(d)  the commission determines that dismissal under

Subsection (5)(a)(c) is improper under R884-24P-66; or
(e)  a new issue is raised before the commission by a party.
(9)  The provisions of this rule apply only to appeals to the

commission as the state board of equalization.  For information
regarding appeals to the county board of equalization, please see
Section 59-2-1004 and R884-24P-66.

R861-1A-10.  Miscellaneous Provisions Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Rights of Parties.  Nothing herein shall be construed to
remove or diminish any right of any party under the Constitution
of the United States, the Constitution of the state of Utah, or any
existing law.

B.  Effect of Partial Invalidation.  If any part of these rules
be declared unconstitutional or in conflict with existing statutory
law by a court of competent jurisdiction, the remainder shall not
be affected thereby and shall continue in full force and effect.

C.  Enactment of Inconsistent Legislation.  Any statute
passed by the Utah Legislature inconsistent with these rules or
any part thereof will effect a repeal of that part of these rules
with which it is inconsistent, but of no other part.

D.  Presumption of Familiarity.  It will be presumed that
parties dealing with the Commission are familiar with:

1.  these rules and the provisions thereof,
2.  the revenue laws of the state of Utah, and
3.  all rules enacted by the Commission in its

administration thereof.

R861-1A-11.  Appeal of Corrective Action Order Pursuant
to Utah Code Ann. Section 59-2-704.

A.  Appeal of Corrective Action Order.  Any county
appealing a corrective action order issued pursuant to Section
59-2-704, shall, within 10 days of the mailing of the order,
request in writing a hearing before the Commission.  The
Commission shall immediately set the time and place of the
hearing, which shall be held no later than June 30 of the tax year
to which the corrective action order applies.

B.  Hearings.  Hearings on corrective action order appeals
shall be conducted as formal hearings and shall be governed by
the procedures contained in these rules.  If the parties are able
to stipulate to a modification of the corrective action order, and
it is evident that there is a reasonable basis for modifying the
corrective action order, an amended corrective action order may
be executed by the Commission.  One or more commissioners
may preside at a hearing under this rule with the same force and
effect as if a quorum of the Commission were present.
However, a decision must be made and an order signed by a
quorum of the Commission.

C.  Decisions and Orders.  The Commission shall render its
decision and order no later than July 10 of the tax year to which
the corrective action order applies.  Upon reaching a decision,
the Commission shall immediately notify the clerk of the county
board of equalization and the county assessor of that decision.

D.  Sales Information.  Access to Commission property
sales information shall be available by written agreement with
the Commission to any clerk of the county board of equalization
and county assessor appealing under this rule.  All other
reasonable and necessary information shall be available upon
request, according to Commission guidelines.

E.  Conflict with Other Rules.  This rule supersedes all
other rules that may otherwise govern these proceedings before
the Commission.

R861-1A-12.  Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann. Section 59-1-210.

This rule outlines the policies and procedures of the
Commission regarding the public disclosure of and access to
documents, workpapers, decisions, and other information
prepared by the Commission under provisions of Utah Code
Ann. Section 59-1-210.

A.  Property Tax Orders.  Property tax orders signed by the
Commission will be mailed to the appropriately named parties
in accordance with the Commission's rules of procedure.
Property tax orders may also be made available to persons other
than the named parties upon written request to the Commission.
Nonparty requests will be subject to the following limitations.

1.  If, upon consultation with the taxpayer, the Commission
determines that a particular property tax order contains
information which, if disclosed, would constitute a significant
competitive disadvantage to the taxpayer, the Commission may
either prohibit the disclosure of the order or require that
applicable information be removed from the order prior to it
being made publicly available.

2.  The limitation in subsection 1. does not apply if the
taxpayer affirmatively waives protection against disclosure of
the information.

B.  Other Tax Orders.  Written orders signed by the
Commission relating to all tax appeals other than property tax
matters will also be mailed to the appropriately named parties in
accordance with the Commission rules of procedure.  Copies of
these orders or information about them will not be provided to
any person other than the named parties except for the following
circumstances:

1.  if the Commission determines that the parties have
affirmatively waived any claims to confidentiality; or

2.  if the Commission determines that the orders may be
effectively sanitized through the deletion of references to the
parties, specific tax amounts, or any other information
attributable to a return filed with the Commission.

C.  Imposition and Waiver of Penalty and Interest.
1.  All facts surrounding the imposition of penalty and

interest charges as well as requests for waiver of penalty and
interest charges are considered confidential and will not be
disclosed to any persons other than the parties specifically
involved.  These facts include the names of the involved parties,
the amount of penalty and interest, type of tax involved, amount
of the tax owed, reasons for the imposition of the penalty and
interest, and any other information relating to imposition of the
penalty and interest, except as follows:

(a)  if the Commission affirmatively determines that a
finding of fraud is involved and seeks the imposition of the
appropriate fraud penalties, the Commission may make all
pertinent facts available to the public once legal action against
the parties has been commenced; or

(b)  if the Commission determines that the parties have
affirmatively waived their rights to confidentiality, the
Commission will make all pertinent facts available to the public.

D.  Commission Notes and Workpapers.
1.  All workpapers, notes, and other material prepared by

the commissioners, as well as staff and employees of the
Commission, are to be considered confidential, and access to the
specific material is restricted to employees of the Commission
and its legal counsel only.  Examples of this restricted material
include audit workpapers and notes, ad valorem appraisal
worksheets, and notes taken during hearings and deliberations.
In the case of information prepared as part of an audit, the
auditing division will, upon request, provide summary
information of the findings to the taxpayer.  These items will not
be available to any person or party by discovery carried out
pursuant to these rules or the Utah Rules of Civil Procedure.

2.  Relevant workpapers of the property tax division
prepared in connection with the assessment of property by the
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Commission, pursuant to the provisions of Utah Code Ann.
Section 59-2-217, shall be provided to the owner of the property
to which the assessment relates, at the owner's request.

E.  Reciprocal Agreements.  Pursuant to Utah Code Ann.
Sections 59-7-537, 59-10-545 and 59-12-109, the Commission
may enter into individual reciprocal agreements to share specific
tax information with authorized representatives of the United
States Internal Revenue Service, tax officials of other states, and
representatives of local governments within the state of Utah;
provided, however, that no information will be provided to any
governmental entity if providing such information would violate
any statute or any agreement with the Internal Revenue Service.

F.  Other Agreements.  Pursuant to Utah Code Ann.
Section 59-12-109, the Commission may provide departments
and political subdivisions of the state of Utah with copies of
returns and other information required by Chapter 12 of Title
59.  This information is available only in official matters and
must be requested in writing by the head of the department or
political subdivision.  The request must specifically indicate the
information being sought and how the information will be used.
The Commission will respond in writing to the request and shall
impose conditions of confidentiality on the use of the
information disclosed.

G.  Multistate Tax Commission.  The Commission is
authorized to share specific tax information for audit purposes
with the Multistate Tax Commission.

H.  Statistical Information.  The Commission authorizes the
preparation and publication of statistical information regarding
the payment and collection of state taxes.  The information will
be prepared by the various divisions of the Commission and
made available after review and approval of the Commission.

I.  Public Record Information.  Pursuant to Utah Code Ann.
59-1-403(3)(c), the Commission may publicize the name and
other appropriate information, as contained in the public record,
concerning delinquent taxpayers, including their addresses, the
amount of money owed by tax type, as well as any legal action
taken by the Commission, including charges filed, property
seized, etc.  No information will be released which is not part of
the existing public record.

R861-1A-13.  Requests for Accommodation and Grievance
Procedures Pursuant to Utah Code Ann. Section 63G-3-201,
28 CFR 35.107 1992 edition, and 42 USC 12201.

(1)  Individuals with a disability may request reasonable
accommodations to services, programs, or activities, or a job or
work environment in the following manner.

(a)  Requests shall be directed to:
Accommodations Coordinator
Utah State Tax Commission
210 North 1950 West
Salt Lake City, Utah 84134
Telephone:  801-297-3811  TDD: 801-297-3819 or relay

at 711
(b)  Requests shall be made at least three working days

prior to any deadline by which the accommodation is needed.
(c)  Requests shall include the following information:
(i)  the individual's name and address;
(ii)  a notation that the request is made in accordance with

the Americans with Disabilities Act;
(iii)  a description of the nature and extent of the

individual's disability;
(iv)  a description of the service, program, activity, or job

or work environment for which an accommodation is requested;
and

(v)  a description of the requested accommodation if an
accommodation has been identified.

(2)  The accommodations coordinator shall review all
requests for accommodation with the applicable division
director and shall issue a reply within two working days.

(a)  The reply shall advise the individual that:
(i)  the requested accommodation is being supplied; or
(ii)  the requested accommodation is not being supplied

because it would cause an undue hardship, and shall suggest
alternative accommodations.  Alternative accommodations must
be described; or

(iii)  the request for accommodation is denied.  A reason
for the denial must be included; or

(iv)  additional time is necessary to review the request.  A
projected response date must be included.

(b)  All denials of requests under Subsections (2)(a)(ii) and
(2)(a)(iii) shall be approved by the executive director or
designee.

(c)  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall
also be made in writing.

(3)  Individuals with a disability who are dissatisfied with
the reply to their request for accommodation may file a request
for review with the executive director in the following manner.

(a)  Requests for review shall be directed to:
Executive Director
Utah State Tax Commission
210 North 1950 West
Salt Lake City, Utah 84134
Telephone:  801-297-3841  TDD: 801-297-3819 or relay

at 711
(b)  A request for review must be filed within 180 days of

the accommodations coordinator's reply.
(c)  The request for review shall include:
(i)  the individual's name and address;
(ii)  the nature and extent of the individual's disability;
(iii)  a copy of the accommodation coordinator's reply;
(iv)  a statement explaining why the reply to the

individual's request for accommodation was unsatisfactory;
(v)  a description of the accommodation desired; and
(vi)  the signature of the individual or the individual's legal

representative.
(4)  The executive director shall review all requests for

review and shall issue a reply within 15 working days after
receipt of the request for review.

(a)  If unable to reach a decision within the 15 working day
period, the executive director shall notify the individual with a
disability that the decision is being delayed and the amount of
additional time necessary to reach a decision.

(b)  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall
also be made in writing.

(5)  The record of each request for review, and all written
records produced or received as part of each request for review,
shall be classified as protected under Section 63G-2-305 until
the executive director issues a decision.

(6)  Once the executive director issues a decision, any
portions of the record that pertain to the individual's medical
condition shall remain classified as private under Section 63G-
2-302 or controlled under Section 63G-2-304, whichever is
appropriate.  All other information gathered as part of the appeal
shall be classified as private information.  Only the written
decision of the executive director shall be classified as public
information.

(7)  Individuals with a disability who are dissatisfied with
the executive director's decision may appeal that decision to the
commission in the manner provided in Sections 63G-4-102
through 63G-4-105.

R861-1A-15.  Requirement of Social Security and Federal
Identification Numbers Pursuant to Utah Code Ann. Section
59-1-210.

A.  Taxpayers shall provide the Tax Commission with their
social security number or federal identification number, as
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required by the Tax Commission.
B.  Sole proprietor and partnership applicants shall provide

the Tax Commission with the following information for every
owner or partner of the applying entity:

1.  name;
2.  home address;
3.  social security number and federal identification

number, as required by the Tax Commission.
C.  Corporation and limited liability applicants shall

provide the Tax Commission with the following information for
every officer or managing member of the applying entity:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.
D.  Business trust applicants shall provide the Tax

Commission with the following information for the responsible
trustees:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.

R861-1A-16.  Utah State Tax Commission Management Plan
Pursuant to Utah Code Ann. Section 59-1-207.

(1)  The executive director reports to the commission.  The
executive director shall meet with the commission periodically
to report on the status and progress of this agreement, update the
commission on the affairs of the agency and seek policy
guidance.  The chairman of the commission shall designate a
liaison of the commission to coordinate with the executive
director in the execution of this agreement.

(2)  The structure of the agency is as follows:
(a)  The Office of the Commission, including the

commissioners and the following units that report to the
commission:

(i)  Internal Audit;
(ii)  Appeals;
(iii)  Economic and Statistical; and
(iv)  Public Information.
(b)  The Office of the Executive Director, including the

executive director's staff and the following divisions that report
to the executive director:

(i)  Administration;
(ii)  Taxpayer Services;
(iii)  Motor Vehicle;
(iv)  Auditing;
(v)  Property Tax;
(vi)  Processing; and
(vii)  Motor Vehicle Enforcement.
(3)  The Executive Director shall oversee service

agreements from other departments, including the Department
of Human Resources and the Department of Technology
Services.

(4)  The commission hereby delegates full authority for the
following functions to the executive director:

(a)  general supervision and management of the day to day
management of the operations and business of the agency
conducted through the Office of the Executive Director and
through the divisions set out in Subsection (2)(b);

(b)  management of the day to day relationships with the
customers of the agency;

(c)  all original assessments, including adjustments to audit,
assessment, and collection actions, except as provided in
Subsections (4)(d)  and (5);

(d)  waivers of penalty and interest or offers in compromise
agreements in amounts under $10,000, in conformance with
standards established by the commission;

(e)  except as provided in Subsection (5)(g), voluntary

disclosure agreements with companies, including multilevel
marketers;

(f)  determination of whether a county or taxing entity has
satisfied its statutory obligations with respect to taxes and fees
administered by the commission;

(g)  human resource management functions, including
employee relations, final agency action on employee grievances,
and development of internal policies and procedures; and

(h)  administration of Title 63G, Chapter 2, Government
Records Access and Management Act.

(5)  The executive director shall prepare and, upon
approval by the commission, implement the following actions,
agreements, and documents:

(a)  the agency budget;
(b)  the strategic plan of the agency;
(c)  administrative rules and bulletins;
(d)  waivers of penalty and interest in amounts of $10,000

or more as per the waiver of penalty and interest policy;
(e)  offer in compromise agreements that abate tax, penalty

and interest over $10,000 as per the offer in compromise policy;
(f)  stipulated or negotiated agreements that dispose of

matters on appeal; and
(g)  voluntary disclosure agreements that meet the

following criteria:
(i)  the company participating in the agreement is not

licensed in Utah and does not collect or remit Utah sales or
corporate income tax; and

(ii)  the agreement forgives a known past tax liability of
$10,000 or more.

(6)  The commission shall retain authority for the following
functions:

(a)  rulemaking;
(b)  adjudicative proceedings;
(c)  private letter rulings issued in response to requests

from individual taxpayers for guidance on specific facts and
circumstances;

(d)  internal audit processes;
(e)  liaison with the governor's office;
(i)  Correspondence received from the governor's office

relating to tax policy will be directed to the Office of the
Commission for response.  Correspondence received from the
governor's office that relates to operating issues of the agency
will be directed to the Office of the Executive Director for
research and appropriate action.  The executive director shall
prepare a timely response for the governor with notice to the
commission as appropriate.

(ii)  The executive director and staff may have other
contact with the governor's office upon appropriate notice to the
commission; and

(f)  liaison with the Legislature.
(i)  The commission will set legislative priorities and

communicate those priorities to the executive director.
(ii)  Under the direction of the executive director, staff may

be assigned to assist the commission and the executive director
in monitoring legislative meetings and assisting legislators with
policy issues relating to the agency.

(7)  Correspondence that has been directed to the
commission or individual commissioners that relates to matters
delegated to the executive director shall be forwarded to a staff
member of the Office of the Executive Director for research and
appropriate action.  A log shall be maintained of all
correspondence and periodically the executive director will
review with the commission the volume, nature, and resolution
of all correspondence from all sources.

(8)  The executive director's staff may occasionally act as
support staff to the commission for purposes of conducting
research or making recommendations on tax issues.

(a)  Official communications or assignments from the
commission or individual commissioners to the staff reporting
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to the executive director shall be made through the executive
director.

(b)  The commissioners and the Office of the Commission
staff reserve the right to contact agency staff directly to facilitate
a collegial working environment and maintain communications
within the agency.  These contacts will exclude direct
commands, specific policy implementation guidance, or human
resource administration.

(9)  The commission shall meet with the executive director
periodically for the purpose of exchanging information and
coordinating operations.

(a)  The commission shall discuss with the executive
director all policy decisions, appeal decisions or other
commission actions that affect the day to day operations of the
agency.

(b)  The executive director shall keep the commission
apprised of significant actions or issues arising in the course of
the daily operation of the agency.

(c)  When confronted with circumstances that are not
covered by established policy or by instances of real or potential
conflicts of interest, the executive director shall refer the matter
to the commission.

R861-1A-18.  Allocations of Remittances Pursuant to Utah
Code Ann. Sections 59-1-210 and 59-1-705.

A.  Remittances received by the commission shall be
applied first to penalty, then interest, and then to tax for the
filing period and account designated by the taxpayer.

B.  If no designation for period is made, the commission
shall allocate the remittance so as to satisfy all penalty, interest,
and tax for the oldest period before applying any excess to other
periods.

C.  Fees associated with Tax Commission collection
activities shall be allocated from remittances in the manner
designated by statute.  If a statute does not provide for the
manner of allocating those fees from remittances, the
commission shall apply the remittance first to the collection
activity fees, then to penalty, then interest, and then to tax for
the filing period.

R861-1A-20.  Time of Appeal Pursuant to Utah Code Ann.
Sections 59-1-301, 59-1-501, 59-2-1007, 59-7-517, 59-10-532,
59-10-533, 59-10-535, 59-12-114, 59-13-210, 63G-4-201, 63G-
4-401, 68-3-7, and 68-3-8.5.

(1)  A request for a hearing to correct a centrally assessed
property tax assessment pursuant to Section 59-2-1007 must be
in writing.  The request is deemed to be timely if:

(a)  it is received in the commission offices on or before the
close of business of the last day of the time frame provided by
statute; or

(b)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before June 1.

(2)  Except as provided in Subsection (3), a petition for
redetermination of a deficiency must be received in the
commission offices no later than 30 days from the date of a
notice that creates the right to appeal.  The petition is deemed to
be timely if:

(a)  in the case of mailed or hand-delivered documents:
(i)  the petition is received in the commission offices on or

before the close of business of the last day of the 30-day period;
or

(ii)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30-day period; or

(b)  in the case of electronically-filed documents, the
petition is received no later than midnight of the last day of the
30-day period.

(3)  A petition for redetermination of a claim for refund
filed in accordance with Sections 59-10-532 or 59-10-533 is

deemed to be timely if:
(a)  in the case of mailed or hand-delivered documents:
(i)  the petition is received in the commission offices on or

before the close of business of the last day of the time frame
provided by statute; or

(ii)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the time frame provided by statute; or

(b)  in the case of electronically-filed documents, the
petition is received no later than midnight of the last day of the
time frame provided by statute.

(4)  Any party adversely affected by an order of the
commission may seek judicial review within the time frame
provided by statute.  Copies of the appeal shall be served upon
the commission and upon the Office of the Attorney General.

R861-1A-22.  Petitions for Commencement of Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501,
and 63G-4-201.

(1)  Time for Petition.  Unless otherwise provided by Utah
statute, petitions for adjudicative actions shall be filed within
the time frames specified in R861-1A-20.  If the last day of the
30-day period falls on a Saturday, Sunday, or legal holiday, the
period shall run until the end of the next Tax Commission
business day.

(2)  Contents.  A petition for adjudicative action need not
be in any particular form, but shall be in writing and, in addition
to the requirements of 63G-4-201, shall contain the following:

(a)  name and street address and, if available, a fax number
or e-mail address of petitioner or the petitioner's representative;

(b)  a telephone number where the petitioning party or that
party's representative can be reached during regular business
hours;

(c)  petitioner's tax identification, social security number or
other relevant identification number, such as real property
parcel number or vehicle identification number;

(d)  particular tax or issue involved, period of alleged
liability, amount of tax in dispute, and, in the case of a property
tax issue, the lien date;

(e)  if the petition results from a letter or notice, the petition
will include the date of the letter or notice and the originating
division or officer; and

(f)  in the case of property tax cases, the assessed value
sought.

(3)  Effect of Nonconformance.  The commission will not
reject a petition because of nonconformance in form or content,
but may require an amended or substitute petition meeting the
requirements of this section when such defects are present.  An
amended or substitute petition must be filed within 15 days after
notice of the defect from the commission.

R861-1A-23.  Designation of Adjudicative Proceedings
Pursuant to Utah Code Ann. Section 63G-4-202.

(1)  All matters shall be designated as formal proceedings
and set for an initial hearing, a status conference, or a
scheduling conference pursuant to R861-1A-26.

(2) A matter may be diverted to a mediation process
pursuant to R861-1A-32 upon agreement of the parties and the
presiding officer.

R861-1A-24.  Formal Adjudicative Proceedings Pursuant to
Utah Code Ann. Sections 59-1-502.5, 63G-4-206, and 63G-4-
208.

(1)  The following may preside at a formal proceeding:
(a)  a commissioner;
(b)  an administrative law judge appointed by the

commission; or
(c)  in the case of a formal proceeding that relates to a

matter that is not a tax, fee, or charge as defined under Section
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59-1-1402:
(i)  a commissioner;
(ii)  an administrative law judge appointed by the

commission; or
(iii)  a hearing officer appointed by the commission.
(2)  Assignment of a presiding officer to a case will be

made pursuant to agency procedures and not at the request of
any party to the appeal.

(a)  A party may request that one or more commissioners be
present at any hearing.  However, the decision of whether the
request is granted rests with the commission.

(b)  If more than one commissioner, administrative law
judge, or hearing officer is present at any hearing, the hearing
will be conducted by the presiding officer assigned to the
appeal, unless otherwise determined by the commission.

(3)  A formal proceeding includes an initial hearing
pursuant to Section 59-1-502.5, unless it is waived upon
agreement of all parties, and a formal hearing on the record, if
the initial hearing is waived or if a party appeals the initial
hearing decision.

(a)  Initial Hearing.
(i)  An initial hearing pursuant to Section 59-1-502.5 shall

be in the form of a conference.
(ii)  In accordance with Section 59-1-502.5, the

commission shall make no record of an initial hearing.
(iii)  Any issue may be settled in the initial hearing, but any

party has a right to a formal hearing on matters that remain in
dispute after the initial hearing decision is issued.

(iv)  Any party dissatisfied with the result of the initial
hearing must file a timely request for a formal hearing before
pursuing judicial review of unsettled matters.

(b)  Formal Hearing.
(i)  The commission shall make a record of all formal

hearings, which may include a written record or an audio
recording of the proceeding.

(ii)  Evidence presented at the initial hearing will not be
included in the record of the formal hearing, unless specifically
requested by a party and admitted by the presiding officer.

R861-1A-26.  Procedures for Formal Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501
and 63G-4-204 through 63G-4-209.

(1)  A scheduling or status conference may be held.
(a)  At the conference, the parties and the presiding officer

may:
(i)  establish deadlines and procedures for discovery;
(ii)  discuss scheduling;
(iii)  clarify other issues;
(iv)  determine whether to refer the action to a mediation

process; and
(v)  determine whether the initial hearing will be waived.
(b)  The scheduling or status conference may be converted

to an initial hearing upon agreement of the parties.
(2)  Notice of Hearing.  At least ten days prior to a hearing

date, the Commission shall notify the petitioning party or the
petitioning party's representative by mail, e-mail, or facsimile of
the date, time and place of any hearing or proceeding.

(3)  Proceedings Conducted by Telephone.  Any
proceeding may be held with one or more of the parties on the
telephone if the presiding officer determines that it will be more
convenient or expeditious for one or more of the parties and
does not unfairly prejudice the rights of any party.  Each party
to the proceeding is responsible for notifying the presiding
officer of the telephone number where contact can be made for
purposes of conducting the hearing.

(4)  Representation.
(a)  A party may pursue an appeal before the commission

without assistance of legal counsel or other representation.
However, a party may be represented by legal counsel or other

representation at every stage of adjudication.  Failure to obtain
legal representation shall not be grounds for complaint at a later
stage in the adjudicative proceeding or for relief on appeal from
an order of the commission.

(i)  For appeals concerning Utah corporate franchise and
income taxes or Utah individual income taxes, legal counsel
must file a power of attorney or the taxpayer must submit a
signed petition for redetermination (Tax Commission form TC-
738) on which the taxpayer has authorized legal counsel to
represent him or her in the appeal.  For all other appeals, legal
counsel may, as an alternative, submit an entry of appearance.

(ii)  Any representative other than legal counsel must
submit a signed power of attorney authorizing the representative
to act on the party's behalf and binding the party by the
representative's action, unless the taxpayer submits a signed
petition for redetermination (Tax Commission form TC-738) on
which the taxpayer has authorized the representative to
represent him or her in the appeal.

(iii)  If a party is represented by legal counsel or other
representation, all documents will be directed to the party's
representative.  Documents will be mailed to the representative's
street or other address as shown in documents submitted by the
representative.  Documents may also be transmitted by facsimile
number, e-mail address or other electronic means.  A request by
a party that documents be transmitted by e-mail shall constitute
a waiver of confidentiality of any confidential information
disclosed in that e-mail.

(b)  Any division of the commission named as party to the
proceeding may be represented by the Attorney General's Office
upon an attorney of that office submitting an entry of
appearance.

(5)  Subpoena Power.
(a)  Issuance.  Subpoenas may be issued to secure the

attendance of witnesses or the production of evidence.
(i)  If all parties are represented by counsel, an attorney

admitted to practice law in Utah may issue and sign the
subpoena.

(ii)  In all other cases, the party requesting the subpoena
must prepare it and submit it to the presiding officer for review
and, if appropriate, signature.  The presiding officer may inform
a party of its rights under the Utah Rules of Civil Procedure.

(b)  Service. Service of the subpoena shall be made by the
party requesting it in a manner consistent with the Utah Rules
of Civil Procedure.

(6)  Motions.
(a)  Consolidation.  The presiding officer has discretion to

consolidate cases when the same tax assessment, series of
assessments, or issues are involved in each, or where the fact
situations and the legal questions presented are virtually
identical.

(b)  Continuance.  A continuance may be granted at the
discretion of the presiding officer.

(i)  In the absence of a scheduling order:
(A)  Each party to an appeal may receive one continuance,

upon request, prior to the initial hearing.
(B)  If the initial hearing is waived or a formal hearing is

timely requested after an initial hearing decision is issued, each
party may receive one continuance, upon request, prior to the
formal hearing.

(C)  A request must be submitted no later than ten days
prior to the proceeding for which the continuance is requested
and may be denied if a party is prejudiced by the continuance.

(ii)  If a scheduling order has been issued or the requesting
party has already been granted a continuance, a continuance
request must be submitted in writing to the presiding officer.
The request must set forth specific reasons for the continuance.
After reviewing the request with one or more commissioners,
the presiding officer shall grant the request only if the presiding
officer determines that adequate cause has been shown and that
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no other party or parties will be unduly prejudiced.
(c)  Default.  The presiding officer may enter an order of

default against a party in accordance with Section 63G-4-209.
(i)  The default order shall include a statement of the

grounds for default and shall be delivered to all parties.
(ii)  A defaulted party may seek to have the default set aside

according to procedures set forth in the Utah Rules of Civil
Procedure.

(d)  Ruling on Motions.  Motions may be made during the
hearing or by written motion.

(i)  Each motion shall include the grounds upon which it is
based and the relief or order sought.  Copies of written motions
shall be served upon all other parties to the proceeding.

(ii)  Upon the filing of any motion, the presiding officer
may:

(A)  grant or deny the motion; or
(B)  set the matter for briefing, hearing, or further

proceedings.
(iii)  If a hearing on a motion is held that may dispose of all

or a portion of the appeal or any claim or defense in the appeal,
the commission shall make a record of the proceeding, which
may include a written record or an audio recording of the
proceeding.

(e)  Requests to Withdraw Locally-Assessed Property Tax
Appeals.

(i)  A party who appeals a county board of equalization
decision to the commission may unilaterally withdraw its appeal
if:

(A)  it submits a written request to withdraw the appeal 20
or more days prior to:

(I)  the initial hearing; or
(II)  the formal hearing, if the parties waived the initial

hearing or participated in a mediation conference in lieu of the
initial hearing; and

(B)  no other party has filed a timely appeal of the county
board of equalization decision.

(ii)  A party who appeals an initial hearing decision issued
by the commission may unilaterally withdraw its appeal if:

(A)  it submits a written request to withdraw 20 or more
days prior to the formal hearing, regardless of whether the party
who appealed the initial hearing order is also the party who
appealed the county board of equalization decision; and

(B)  no other party has filed a timely appeal of the initial
hearing decision.

R861-1A-27.  Discovery Pursuant to Utah Code Ann. Section
63G-4-205.

(1)  Discovery procedures in formal proceedings shall be
established during the scheduling, and status conference in
accordance with the Utah Rules of Civil Procedure and other
applicable statutory authority.

(2)  The party requesting information or documents may be
required to pay in advance the costs of obtaining or reproducing
such information or documents.

R861-1A-28.  Evidence in Adjudicative Proceedings
Pursuant to Utah Code Ann. Sections 59-1-210, 63G-4-206,
76-8-502, and 76-8-503.

(1)  Except as otherwise stated in this rule, formal
proceedings shall be conducted in accordance with the Utah
Rules of Evidence, and the degree of proof in a hearing before
the commission shall be the same as in a judicial proceeding in
the state courts of Utah.

(2)  Every party to an adjudicative proceeding has the right
to introduce evidence.  The evidence may be oral or written, real
or demonstrative, direct or circumstantial.

(a)  The presiding officer may admit any reliable evidence
possessing probative value which would be accepted by a
reasonably prudent person in the conduct of his affairs.

(b)  The presiding officer may admit hearsay evidence.
However, no decision of the commission will be based solely on
hearsay evidence.

(c)  If a party attempts to introduce evidence into a hearing,
and that evidence is excluded, the party may proffer the
excluded testimony or evidence to allow the reviewing judicial
authority to pass on the correctness of the ruling of exclusion on
appeal.

(3)  At the discretion of the presiding officer or upon
stipulation of the parties, the parties may be required to reduce
their testimony to writing and to prefile the testimony.

(a)  Prefiled testimony may be placed on the record without
being read into the record if the opposing parties have had
reasonable access to the testimony before it is presented.  Except
upon finding of good cause, reasonable access shall be not less
than ten working days.

(b)  Prefiled testimony shall have line numbers inserted at
the left margin and shall be authenticated by affidavit of the
witness.

(c)  The presiding officer may require the witness to
present a summary of the prefiled testimony.  In that case, the
witness shall reduce the summary to writing and either file it
with the prefiled testimony or serve it on all parties within 10
days after filing the testimony.

(d)  If an opposing party intends to cross-examine the
witness on prefiled testimony or the summary of prefiled
testimony, that party must file a notice of intent to cross-
examine at least 10 days prior to the date of the hearing so that
witness can be scheduled to appear or within a time frame
agreed upon by the parties.

(4)  The presiding officer shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of
the proceeding.

(5)  Oral testimony at a formal hearing will be sworn.  The
oath will be administered by the presiding officer or a person
designated by him.  Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance with the
provisions of Sections 76-8-502 and 76-8-503.

(6)  Any party appearing in an adjudicative proceeding may
submit a memorandum of authorities.  The presiding officer may
request a memorandum from any party if deemed necessary for
a full and informed consideration of the issues.

R861-1A-29.  Decisions, Orders, and Reconsideration
Pursuant to Utah Code Ann. Sections 59-1-205 and 63G-4-
302.

(1)  "Taxpayer" for purposes of the requirement under
Section 59-1-205 that in a tie vote of the commission the
position of the taxpayer is considered to have prevailed,
includes:

(a)  a person that has received a license issued by the
commission; or

(b)  an applicant for a license issued by the commission.
(2)  Decisions and Orders.
(a)  Initial hearing decisions, formal hearing decisions, and

other dispositive orders.
(i)  A quorum of the commission shall deliberate all

hearing decisions and other orders that could dispose of all or
a portion of an appeal or any claim or defense in the appeal.

(ii)  A quorum of the commission shall sign all hearing
decisions and other orders that dispose of all or a portion of an
appeal or any claim or defense in the appeal.

(iii)  An administrative law judge, if he or she was the
presiding officer for an appeal, may elect not to sign the
commission's hearing decisions and other orders that dispose of
all or a portion of an appeal or any claim or defense in the
appeal.

(iv)  An initial hearing decision shall become final upon
the expiration of 30 days after the date of its issuance, except in
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any case where a party has earlier requested a formal hearing in
writing.  The date a party requests a formal hearing is the earlier
of the date the envelope containing the request is postmarked or
the date the request is received at the commission.

(b)  Orders that are not dispositive.
(i)  A quorum of the commission is not required to

participate in an order that does not dispose of a portion of an
appeal or any claim or defense in the appeal.

(ii)  The presiding officer is authorized to sign all orders
that do not dispose of a portion of an appeal or any claim or
defense in the appeal.

(iii)  The commission may, at its option, sign any order that
does not dispose of a portion of an appeal or any claim or
defense in the appeal.

(3)  Reconsideration.  Within 20 days after the date that an
order that is dispositive of a portion or all of an appeal or any
claim or defense in the appeal is issued, any party may file a
written request for reconsideration alleging mistake of law or
fact, or discovery of new evidence.

(a)  The commission shall respond to the petition within 20
days after the date that it was received in the appeals unit to
notify the petitioner whether the reconsideration is granted or
denied, or is under review.

(i)  If no notice is issued within the 20-day period, the
commission's lack of action on the request shall be deemed to be
a denial and a final order.

(ii)  For purposes of calculating the 30-day limitation
period for pursuing judicial review, the date of the commission's
order on the reconsideration or the order of denial is the date of
the final agency action.

(b)  If no petition for reconsideration is made, the 30-day
limitation period for pursuing judicial review begins to run from
the date of the final agency action.

R861-1A-30.  Ex Parte Communications Pursuant to Utah
Code Ann. Sections 63G-4-203 and 63G-4-206.

(1)  No commissioner or administrative law judge shall
make or knowingly cause to be made to any party to an appeal
any communication relevant to the merits of a matter under
appeal unless notice and an opportunity to be heard are afforded
to all parties.

(2)  No party shall make or knowingly cause to be made to
any commissioner or administrative law judge an ex parte
communication relevant to the merits of a matter under appeal
for the purpose of influencing the outcome of the appeal.
Discussion of procedural matters are not considered ex parte
communication relevant to the merits of the appeal.

(3)  A presiding officer may receive aid from staff assistants
if:

(a)  the assistants do not receive ex parte communications
of a type that the presiding officer is prohibited from receiving,
and,

(b)  in an instance where assistants present information
which augments the evidence in the record, all parties shall have
reasonable notice and opportunity to respond to that
information.

(4)  Any commissioner or administrative law judge who
receives an ex parte communication relevant to the merits of a
matter under appeal shall place the communication into the case
file and afford all parties an opportunity to comment on the
information.

R861-1A-31.  Declaratory Orders Pursuant to Utah Code
Ann. Section 63G-4-503.

(1)  A party has standing to bring a declaratory action if
that party is directly and adversely affected or aggrieved by an
agency action within the meaning of the relevant statute.

(2)  A party with standing may petition for a declaratory
order to challenge:

(a)  the commission's interpretation of statutory language
as stated in an administrative rule; or

(b)  the commission's grant of authority under a statute.
(3)  The commission shall not accept a petition for

declaratory order on matters pending before the commission in
an audit assessment, refund request, collections action or other
agency action, or on matters pending before the court on judicial
review of a commission decision.

(4)  The commission may refuse to render a declaratory
order if the order will not completely resolve the controversy
giving rise to the proceeding or if the petitioner has other
remedies through the administrative appeals processes.  The
commission's decision to accept or reject a petition for
declaratory order rests in part on the petitioner's standing to
raise the issue and on a determination that the petitioner has not
already incurred tax liability under the statutes or rules
challenged.

(5)  A declaratory order that invalidates all or part of an
administrative rule shall trigger the rulemaking process to
amend the rule.

R861-1A-32.  Mediation Process Pursuant to Utah Code
Section 63G-4-102.

(1)  Except as otherwise precluded by law, a resolution to
any matter of dispute may be pursued through mediation.

(a)  The parties may agree to pursue mediation any time
before the formal hearing on the record.

(b)  The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.

(2)  If mediation produces a settlement agreement, the
agreement shall be submitted to the presiding officer pursuant
to R861-1A-33.

(a)  The settlement agreement shall be prepared by the
parties or by the mediator, and promptly filed with the presiding
officer.

(b)  The settlement agreement shall be adopted by the
commission if it is not contrary to law.

(c)  If the mediation does not resolve all of the issues, the
parties shall prepare a stipulation that identifies the issues
resolved and the issues that remain in dispute.

(d)  If any issues remain unresolved, the appeal will be
scheduled for a formal hearing pursuant to R861-1A-23.

R861-1A-33.  Settlement Agreements Pursuant to Utah Code
Sections 59-1-210 and 59-1- 502.5.

A.  "Settlement agreement" means a stipulation, consent
decree, settlement agreement or any other legally binding
document or representation that resolves a dispute or issue
between the parties.

B.  Procedure:
1.  Parties with an interest in a matter pending before a

division of the Tax Commission may submit a settlement
agreement for review and approval, whether or not a petition for
hearing has been filed.

2.  Parties to an appeal pending before the commission may
submit a settlement agreement to the presiding officer for review
and approval.

3.  Each settlement agreement shall be in writing and
executed by each party or each party's legal representative, if
any, and shall contain:

a)  the nature of the claim being settled and any claims
remaining in dispute;

b)  a proposed order for commission approval; and
c)  a statement that each party has been notified of, and

allowed to participate in settlement negotiations.
4.  A settlement agreement terminates the administrative

action on the issues settled before all administrative remedies
are exhausted, and, therefore, precludes judicial review of the
issues.  Each settlement agreement shall contain a statement that
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the agreement is binding and constitutes full resolution of all
issues agreed upon in the settlement agreement.

5.  The signed agreement shall stay further proceedings on
the issues agreed upon in the settlement until the agreement is
accepted or rejected by the commission or the commission's
designee.

a)  If approved, the settlement agreement shall take effect
by its own terms.

b)  If rejected, action on the claim shall proceed as if no
settlement agreement had been reached.  Offers made during the
negotiation process will not be used as an admission against that
party in further adjudicative proceedings.

R861-1A-34.  Private Letter Rulings Pursuant to Utah Code
Ann. Section 59-1-210.

A.  Private letter rulings are written, informational
statements of the commission's interpretation of statutes or
administrative rules, or informational statements concerning the
application of statutes and rules to specific facts and
circumstances.

1.  Private letter rulings address questions that have not
otherwise been addressed in statutes, rules, or decisions issued
by the commission.

2.  The commission shall not knowingly issue a private
letter ruling on a matter pending before the commission in an
audit assessment, refund request, or other agency action, or
regarding matters that are pending before the court on judicial
review of a commission decision.  Any private letter ruling
inadvertently issued on a matter pending agency or judicial
action shall be set aside until the conclusion of that action.

3.  Requests for private letter rulings must be addressed to
the commission in writing.  If the requesting party is dissatisfied
with the ruling, that party may resubmit the request along with
new facts or information for commission review.

B.  The weight afforded a private letter ruling in a
subsequent audit or administrative appeal depends upon the
degree to which the underlying facts addressed in the ruling
were adequate to allow thorough consideration of the issues and
interests involved.

C.  A private letter ruling is not a final agency action.
Petitioner must use the designated appeal process to address
judiciable controversies arising from the issuance of a private
letter ruling.

1.  If the private letter ruling leads to a denial of a claim, an
audit assessment, or some other agency action at a divisional
level, the taxpayer must use the appeals procedures to challenge
that action within 30 days of the final division decision.

2.  If the only matter at issue in the private letter ruling is
a challenge to the commission's interpretation of statutory
language or a challenge to the commission's authority under a
statute, the matter may come before the commission as a petition
for declaratory order submitted within 30 days of the date of the
ruling challenged.

R861-1A-35.  Manner of Retaining Records Pursuant to
Utah Code Ann. Sections 59-1-210, 59-5-104, 59-5-204, 59-6-
104, 59-7-506, 59-8-105, 59-8a-105, 59-10-501, 59-12-111, 59-
13-211, 59-13-312, 59-13-403, 59-14-303, and 59-15-105.

A.  Definitions.
1.  "Database Management System" means a software

system that controls, relates, retrieves, and provides accessibility
to data stored in a database.

2.  "Electronic data interchange" or "EDI technology"
means the computer-to-computer exchange of business
transactions in a standardized, structured electronic format.

3.  "Hard copy" means any documents, records, reports, or
other data printed on paper.

4.  "Machine-sensible record" means a collection of related
information in an electronic format.  Machine-sensible records

do not include hard-copy records that are created or recorded on
paper or stored in or by an imaging system such as microfilm,
microfiche, or storage-only imaging systems.

5.  "Storage-only imaging system" means a system of
computer hardware and software that provides for the storage,
retention, and retrieval of documents originally created on
paper.  It does not include any system, or part of a system, that
manipulates or processes any information or data contained on
the document in any manner other than to reproduce the
document in hard copy or as an optical image.

6.  "Taxpayer" means the person required, under Title 59
or other statutes administered by the Tax Commission, to
collect, remit, or pay the tax or fee to the Tax Commission.

B.  If a taxpayer retains records in both machine-sensible
and hard-copy formats, the taxpayer shall make the records
available to the commission in machine-sensible format upon
request by the commission.

C.  Nothing in this rule shall be construed to prohibit a
taxpayer from demonstrating tax compliance with traditional
hard-copy documents or reproductions thereof, in whole or in
part, whether or not the taxpayer also has retained or has the
capability to retain records on electronic or other storage media
in accordance with this rule.  However, this does not relieve the
taxpayer of the obligation to comply with B.

D.  Recordkeeping requirements for machine-sensible
records.

1.  Machine-sensible records used to establish tax
compliance shall contain sufficient transaction-level detail
information so that the details underlying the machine-sensible
records can be identified and made available to the commission
upon request.  A taxpayer has discretion to discard duplicated
records and redundant information provided its responsibilities
under this rule are met.

2.  At the time of an examination, the retained records must
be capable of being retrieved and converted to a standard record
format.

3.  Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary course
of business.  A taxpayer who does not create the electronic
equivalent of a traditional paper document in the ordinary
course of business is not required to construct such a record for
tax purposes.

4.  Electronic Data Interchange Requirements.
a)  Where a taxpayer uses electronic data interchange

processes and technology, the level of record detail, in
combination with other records related to the transactions, must
be equivalent to that contained in an acceptable paper record.

b)  For example, the retained records should contain such
information as vendor name, invoice date, product description,
quantity purchased, price, amount of tax, indication of tax
status, and shipping detail.  Codes may be used to identify some
or all of the data elements, provided that the taxpayer provides
a method that allows the commission to interpret the coded
information.

c)  The taxpayer may capture the information necessary to
satisfy D.4.b) at any level within the accounting system and
need not retain the original EDI transaction records provided the
audit trail, authenticity, and integrity of the retained records can
be established.  For example, a taxpayer using electronic data
interchange technology receives electronic invoices from its
suppliers.  The taxpayer decides to retain the invoice data from
completed and verified EDI transactions in its accounts payable
system rather than to retain the EDI transactions themselves.
Since neither the EDI transaction nor the accounts payable
system captures information from the invoice pertaining to
product description and vendor name, i.e., they contain only
codes for that information, the taxpayer also retains other
records, such as its vendor master file and product code
description lists and makes them available to the commission.



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 309

In this example, the taxpayer need not retain its EDI transaction
for tax purposes.

5.  Electronic data processing systems requirements.
a)  The requirements for an electronic data processing

accounting system should be similar to that of a manual
accounting system, in that an adequately designed accounting
system should incorporate methods and records that will satisfy
the requirements of this rule.

6.  Business process information.
a)  Upon the request of the commission, the taxpayer shall

provide a description of the business process that created the
retained records.  The description shall include the relationship
between the records and the tax documents prepared by the
taxpayer, and the measures employed to ensure the integrity of
the records.

b)  The taxpayer shall be capable of demonstrating:
(1)  the functions being performed as they relate to the flow

of data through the system;
(2)  the internal controls used to ensure accurate and

reliable processing; and
(3)  the internal controls used to prevent unauthorized

addition, alteration, or deletion of retained records.
c)  The following specific documentation is required for

machine-sensible records retained pursuant to this rule:
(1)  record formats or layouts;
(2)  field definitions, including the meaning of all codes

used to represent information;
(3)  file descriptions, e.g., data set name; and
(4)  detailed charts of accounts and account descriptions.
E.  Records maintenance requirements.
1.  The commission recommends but does not require that

taxpayers refer to the National Archives and Record
Administration's (NARA) standards for guidance on the
maintenance and storage of electronic records, such as labeling
of records, the location and security of the storage environment,
the creation of back-up copies, and the use of periodic testing to
confirm the continued integrity of the records.  The NARA
standards may be found at 36 C.F.R., Section 1234,(1995).

2.  The taxpayer's computer hardware or software shall
accommodate the extraction and conversion of retained
machine-sensible records.

F.  Access to machine-sensible records.
1.  The manner in which the commission is provided access

to machine-sensible records as required in B. may be satisfied
through a variety of means that shall take into account a
taxpayer's facts and circumstances through consultation with the
taxpayer.

2.  Access will be provided in one or more of the following
manners:

a)  The taxpayer may arrange to provide the commission
with the hardware, software, and personnel resources necessary
to access the machine-sensible records.

b)  The taxpayer may arrange for a third party to provide
the hardware, software, and personnel resources necessary to
access the machine-sensible records.

c)  The taxpayer may convert the machine-sensible records
to a standard record format specified by the commission,
including copies of files, on a magnetic medium that is agreed
to by the commission.

d)  The taxpayer and the commission may agree on other
means of providing access to the machine-sensible records.

G.  Taxpayer responsibility and discretionary authority.
1.  In conjunction with meeting the requirements of D., a

taxpayer may create files solely for the use of the commission.
For example, if a data base management system is used, it is
consistent with this rule for the taxpayer to create and retain a
file that contains the transaction-level detail from the data base
management system and meets the requirements of D.  The
taxpayer should document the process that created the separate

file to show the relationship between that file and the original
records.

2.  A taxpayer may contract with a third party to provide
custodial or management services of the records.  The contract
shall not relieve the taxpayer of its responsibilities under this
rule.

H.  Alternative storage media.
1.  For purposes of storage and retention, taxpayers may

convert hard-copy documents received or produced in the
normal course of business and required to be retained under this
rule to microfilm, microfiche or other storage-only imaging
systems and may discard the original hard-copy documents,
provided the conditions of this section are met.  Documents that
may be stored on these media include general books of account,
journals, voucher registers, general and subsidiary ledgers, and
supporting records of details, such as sales invoices, purchase
invoices, exemption certificates, and credit memoranda.

2.  Microfilm, microfiche and other storage-only imaging
systems shall meet the following requirements:

a)  Documentation establishing the procedures for
converting the hard-copy documents to microfilm, microfiche,
or other storage-only imaging system must be maintained and
made available on request.  This documentation shall, at a
minimum, contain a sufficient description to allow an original
document to be followed through the conversion system as well
as internal procedures established for inspection and quality
assurance.

b)  Procedures must be established for the effective
identification, processing, storage, and preservation of the
stored documents and for making them available for the period
they are required to be retained.

c)  Upon request by the commission, a taxpayer must
provide facilities and equipment for reading, locating, and
reproducing any documents maintained on microfilm,
microfiche, or other storage-only imaging system.

d)  When displayed on equipment or reproduced on paper,
the documents must exhibit a high degree of legibility and
readability.  For this purpose, legibility is defined as the quality
of a letter or numeral that enables the observer to identify it
positively and quickly to the exclusion of all other letters or
numerals.  Readability is defined as the quality of a group of
letters or numerals being recognizable as words or complete
numbers.

e)  All data stored on microfilm, microfiche, or other
storage-only imaging systems must be maintained and arranged
in a manner that permits the location of any particular record.

f)  There is no substantial evidence that the microfilm,
microfiche or other storage-only imaging system lacks
authenticity or integrity.

I.  Effect on hard-copy recordkeeping requirements.
1.  Except as otherwise provided in this section, the

provisions of this rule do not relieve taxpayers of the
responsibility to retain hard-copy records that are created or
received in the ordinary course of business as required by
existing law and regulations.  Hard-copy records may be
retained on a recordkeeping medium as provided in H.

2.  Hard-copy records not produced or received in the
ordinary course of transacting business, e.g., when the taxpayer
uses electronic data interchange technology, need not be
created.

3.  Hard-copy records generated at the time of a transaction
using a credit or debit card must be retained unless all the
details necessary to determine correct tax liability relating to the
transaction are subsequently received and retained by the
taxpayer in accordance with this rule.  These details include
those listed in D.4.a) and D.4.b).

4.  Computer printouts that are created for validation,
control, or other temporary purposes need not be retained.

5.  Nothing in this section shall prevent the commission
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from requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination.

R861-1A-36.  Signatures Defined Pursuant to Utah Code
Ann. Sections 41-1a-209, 59-7-505, 59-10-512, 59-12-107, 59-
13-206, and 59-13-307.

(1)  Individuals who submit an application to renew their
vehicle registration on the Internet web site authorized by the
Tax Commission shall use the Tax Commission assigned
personal identification number included with their registration
renewal information as their signature for the renewal
application submitted over the Internet.

(2)  Taxpayers who use the Tax Commission authorized
Internet web site to file tax return information for tax types that
may be filed on that web site shall use the personal identification
number provided by the Tax Commission as their signature for
the tax return information filed on that web site.

(3) Taxpayers who file a tax return under Title 59, Chapter
10, Individual Income Tax Act, electronically and who meet the
signature requirement of the Internal Revenue Service shall be
deemed to meet the signature requirement of Section 59-10-512.

(4)  Taxpayers who file a corporate franchise and income
tax return electronically and who meet the signature requirement
of the Internal Revenue Service shall be deemed to meet the
signature requirement of Section 59-7-505.

R861-1A-37.  Provisions Relating to Disclosure of
Commercial Information Pursuant to Utah Code Ann.
Section 59-1-404.

(1)  The provisions of this rule apply to the disclosure of
commercial information under Section 59-1-404. For disclosure
of information other than commercial information, see rule
R861-1A-12.

(2)  For purposes of Section 59-1-404, "assessed value of
the property" includes any value proposed for a property.

(3)  For purposes of Subsection 59-1-404(2), "disclosure"
does not include the issuance by the commission of a decision,
order, or private letter ruling containing commercial information
to a:

(a)  named party of a decision or order;
(b)  party requesting a private letter ruling; or
(c)  designated representative of a party described in (3)(a)

or (3)(b).
(4)  For purposes of Subsection 59-1-404(6), "published

decision" does not include the issuance by the commission of a
decision, order, or private letter ruling containing commercial
information to a:

(a)  named party of a decision or order;
(b)  party requesting a private letter ruling; or
(c)  designated representative of a party described in (4)(a)

or (4)(b).
(5)  Information that may be disclosed under Section 59-1-

404(3) includes:
(a)  the following information related to the property's tax

exempt status:
(i)  information provided on the application for property tax

exempt status;
(ii)  information used in the determination of whether a

property tax exemption should be granted or revoked; and
(iii)  any other information related to a property's property

tax exemption;
(b)  the following information related to penalty or interest

relating to property taxes that the commission or county
legislative body determines should be abated:

(i)  the amount of penalty or interest that is abated;
(ii)  information provided on an application or request for

abatement of penalty or interest;
(iii)  information used in the determination of the

abatement of penalty or interest; and

(iv)  any other information related to the amount of penalty
or interest that is abated; and

(c)  the following information related to the amount of
property tax due on property:

(i)  the amount of taxes refunded or deducted as an
erroneous or illegal assessment under Section 59-2-1321;

(ii)  information provided on an application or request that
property has been erroneously or illegally assessed under
Section 59-2-1321; and

(iii)  any other information related to the amount of taxes
refunded or deducted under (5)(c)(i).

(6)(a)  Except as provided in (6)(b), commercial
information disclosed during an action or proceeding may not
be disclosed outside the action or proceeding by any person
conducting or participating in the action or proceeding.

(b)  Notwithstanding (6)(a), commercial information
contained in a decision issued by the commission may be
disclosed outside the action or proceeding if all of the parties
named in the decision agree in writing to the disclosure.

(7)  The commission may disclose commercial information
in a published decision as follows.

(a)  If the property taxpayer that provided the commercial
information does not respond in writing to the commission
within 30 days of the decision's issuance, requesting that the
commercial information not be published and identifying the
specific commercial information the taxpayer wants protected,
the commission may publish the entire decision.

(b)  If the property taxpayer that provided the commercial
information indicates to the commission in writing the specific
commercial information that the taxpayer wants protected, the
commission may publish a version of the decision that contains
commercial information not identified by the taxpayer under
(7)(a).

(8)  The commission may share commercial information
gathered from returns and other written statements with the
federal government, any other state, any of the political
subdivisions of another state, or any political subdivision of this
state, if these political subdivisions, or the federal government
grant substantially similar privileges to this state.

R861-1A-38.  Class Actions Pursuant to Utah Code Ann.
Section 59-1-304.

A.  Unless the limitations of Section 59-1-304(2) apply, the
commission may expedite the exhaustion of administrative
remedies required by individuals desiring to be included as a
member of the class.

B.  In expediting exhaustion of administrative remedies,
the commission may take any of the following actions:

1.  publish sample claim forms that provide the information
necessary to process a claim in a form that will reduce the
burden on members of the putative class and expedite
processing by the commission;

2.  provide for waiver of initial hearings where requested
by any party;

3.  provide for expedited rulings on motions for summary
judgment where the facts are not contested and the legal issues
have been previously determined by the commission in ruling
on the case brought by class representatives.  The parties may
waive oral hearing and have final orders issued based upon
information submitted in the claims and division responses;

4.  consolidate the cases for hearing at the commission,
where a group of claims presents identical legal issues and it is
agreed by the parties that the resolution of the legal issues
would be dispositive of the claims;

5.  designate a claim as a test or sample claim with any
rulings on that test or sample claim to be applicable to all other
similar claims, upon agreement of the claiming parties; or

6.  any other action not listed in this rule if that action is
not contrary to procedures required by statute.
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R861-1A-39.  Penalty for Failure to File a Return Pursuant
to Utah Code Ann. Sections 10-1-405, 59-1-401, 59-12-118,
and 69-2-5.

(1)(a)  Subject to Subsection (1)(b), "failure to file a tax
return," for purposes of the penalty for failure to file a tax return
under Subsection 59-1-401(1) includes a tax return that does not
contain information necessary for the commission to make a
correct distribution of tax revenues to counties, cities, and
towns.

(b)  Subsection (1)(a) applies to a tax return filed under:
(i)  Chapter 12, Sales and Use Tax Act;
(ii)  Title 10, Chapter 1, Part 4, Municipal

Telecommunications License Tax Act; or
(iii)  Title 69, Chapter 2, Emergency Telephone Service

Law.
(2)(a)  "Unpaid tax," for purposes of the penalty for failure

to file a tax return under Subsection 59-1-401(1) includes tax
remitted to the commission under Subsection (2)(b) that is:

(i)  not accompanied by a tax return; or
(ii)  accompanied by a tax return that is subject to the

penalty for failure to file a tax return.
(b)  Subsection (2)(a) applies to a tax remitted under:
(i)  Chapter 12, Sales and Use Tax Act;
(ii)  Title 10, Chapter 1, Part 4, Municipal

Telecommunications License Tax Act; or
(iii)  Title 69, Chapter 2, Emergency Telephone Service

Law.

R861-1A-40.  Waiver of Requirement to Post Security Prior
to Judicial Review Pursuant to Utah Code Ann. Section 59-1-
611.

(1)  "Post security" is as defined in Section 59-1-611.
(2)(a)  A taxpayer that seeks judicial review of a final

commission determination of a deficiency may apply for a
waiver of the requirement to post security with the commission
by:

(i)  submitting a letter requesting the waiver;
(ii)  providing financial information requested by the

commission; and
(iii)  providing a copy of the financial information to the

attorney general that is representing the commission in the
judicial review.

(b)  The financial information described in Subsection
(2)(a) shall be signed by the taxpayer under penalties of perjury.

(3)  Upon review of the financial information described in
Subsection (2), the commission shall:

(a)  determine whether the taxpayer qualifies for a waiver
of the requirement to post security with the commission; or

(b)  if unable to make the determination under Subsection
(3)(a) from the financial information, request additional
information from the taxpayer as necessary to make that
determination.

R861-1A-42.  Waiver of Penalty and Interest for Reasonable
Cause Pursuant to Utah Code Ann. Section 59-1-401.

(1)  Procedure.
(a)  A taxpayer may request a waiver of penalties or interest

for reasonable cause under Section 59-1-401 if the following
conditions are met:

(i)  the taxpayer provides a signed statement, with
appropriate supporting documentation, requesting a waiver;

(ii)  the total tax owed for the period has been paid;
(iii)  the tax liability is based on a return the taxpayer filed

with the commission, and not on an estimate provided by the
taxpayer or the commission;

(iv)  the taxpayer has not previously received a waiver
review for the same period; and

(v)  the taxpayer demonstrates that there is reasonable
cause for waiver of the penalty or interest.

(b)  Upon receipt of a waiver request, the commission
shall:

(i)  review the request;
(ii)  notify the taxpayer if additional documentation is

needed to consider the waiver request; and
(iii)  review the account history for prior waiver requests,

taxpayer deficiencies, and historical support for the reason
given.

(c)  Each request for waiver is judged on its individual
merits.

(d)  If the request for waiver of penalty or interest is
denied, the taxpayer has a right to appeal. Procedures for filing
appeals are found in Title 63G, Chapter 4, Administrative
Procedures Act, and commission rules.

(2)  Reasonable Cause for Waiver of Interest.  Grounds for
waiving interest are more stringent than for penalty. To be
granted a waiver of interest, the taxpayer must prove that the
commission gave the taxpayer erroneous information or took
inappropriate action that contributed to the error.

(3)  Reasonable Cause for Waiver of Penalty.  The
following clearly documented circumstances may constitute
reasonable cause for a waiver of penalty:

(a)  Timely Mailing:
(i)  The taxpayer mailed the return with payment to the

commission by the due date and it was not timely delivered by
the post office through no fault of the taxpayer.

(ii)  In cases where the taxpayer cannot document a post
office error, the penalties may be waived if the taxpayer:

(A)  has an excellent history of compliance;
(B)  proves that sufficient funds were in the bank as of the

date of payment, and the check was written in numerical order;
and

(C)  presents documentation showing that the return or
payment was mailed timely.

(b) Wrong Filing Place:  The return or payment was filed
on time, but was delivered to the wrong office or agency.

(c)  Death or Serious Illness:
(i)  The death or serious illness of a taxpayer or a member

of the taxpayer's immediate family caused the delay.
(ii)  With respect to a business, trust or estate, the death or

illness must have been of the individual, or the immediate
family of the individual, who had sole authority to file the
return.

(iii)  The death or illness must have occurred on or
immediately prior to the due date of the return.

(d)  Unavoidable Absence:  The person having sole
responsibility to file the return was absent from the state due to
circumstances beyond his or her control.

(e)  Disaster Relief:
(i)  A delay in reporting, filing, or paying was due either to

a federal or state declared disaster or to a natural disaster, such
as fire or accident, that results in the destruction of records or
disruption of business.

(ii)  If delinquency or delay is due to a federally declared
disaster, federal relief guidelines shall be followed.

(iii)  In the absence of federal guidelines, and for other
listed disasters, the taxpayer must demonstrate the matter was
corrected within a reasonable time, given the circumstances.

(f)  Reliance on Erroneous Tax Commission Information:
(i)  Underpayments and late filings or payments were

attributable to incorrect advice obtained from the commission,
unless the taxpayer gave the commission inaccurate or
insufficient information.

(ii)  Proof of erroneous information may be based on
written communication provided by the commission or, if the
taxpayer clearly documents, verbal communication.  Clear
documentation of verbal communication should include the
dates, times, and names of commission employees who provided
the erroneous information.
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(iii)  A failure to comply will also be excused if it is
demonstrated that the taxpayer requested the necessary tax forms
and instructions timely, and the commission failed to timely
provide the forms and instructions requested.

(g)  Tax Commission Office Visit: The taxpayer proves that
before expiration of the time for filing the return or making the
payment, the taxpayer visited a commission office for
information or help in preparing the return and a commission
employee was not available for consultation.

(h)  Unobtainable Records: For reasons beyond the
taxpayer's control, the taxpayer was unable to obtain records to
determine the amount of tax due.

(i)  Reliance on Competent Tax Advisor:
(i)  The taxpayer fails to file a return after furnishing all

necessary and relevant information to a competent tax advisor,
who incorrectly advised the taxpayer that a return was not
required.

(ii)  The taxpayer is required, and has an obligation, to file
the return.  Reliance on a tax advisor to prepare a return does
not automatically constitute reasonable cause for failure to file
or pay. The taxpayer must demonstrate that ordinary business
care, prudence, and diligence were exercised in determining
whether to seek further advice.

(j)  First Time Filer:
(i)  It is the first return required to be filed and the taxes

were filed and paid within a reasonable time after the due date.
(ii)  The commission may also consider waiving penalties

on the first return after a filing period change if the return is
filed and tax is paid within a reasonable time after the due date.

(k)  Bank Error:
(i)  The taxpayer's bank has made an error in returning a

check, making a deposit or transferring money.
(ii)  A letter from the bank verifying its error is required.
(l)  Compliance History:
(i)  The commission will consider the taxpayer's recent

history for payment, filing, and delinquencies in determining
whether a penalty may be waived.

(ii)  The commission will also consider whether other tax
returns or reports are overdue at the time the waiver is
requested.

(m)  Employee Embezzlement:  The taxpayer shows that
failure to pay was due to employee embezzlement of the tax
funds and the taxpayer was unable to obtain replacement funds
from any other source.

(n)  Recent Tax Law Change:  The taxpayer's failure to file
and pay was due to a recent change in tax law that the taxpayer
could not reasonably be expected to be aware of.

(4)  Other Considerations for Determining Reasonable
Cause.

(a)  The commission allows for equitable considerations in
determining whether reasonable cause exists to waive a penalty.
Equitable considerations include:

(i)  whether the commission had to take legal means to
collect the taxes;

(ii)  if the error is caught and corrected by the taxpayer;
(iii)  the length of time between the event cited and the

filing date;
(iv)  typographical or other written errors; and
(v)  other factors the commission deems appropriate.
(b)  Other clearly supported extraordinary and

unanticipated reasons for late filing or payment, which
demonstrate reasonable cause and the inability to comply, may
justify a waiver of the penalty.

(c)  In most cases, ignorance of the law, carelessness, or
forgetfulness does not constitute reasonable cause for waiver.
Nonetheless, other supporting circumstances may indicate that
reasonable cause for waiver exists.

(d)  Intentional disregard, evasion, or fraud does not
constitute reasonable cause for waiver under any circumstance.

R861-1A-43.  Electronic Meetings Pursuant to Utah Code
Ann. Section 52-4-207.

(1) A commissioner may participate electronically in a
meeting open to the public under Section 52-4-207 if:

(a)  two commissioners are present at a single anchor
location; or

(b)  one commissioner is present at the anchor location.
(2)  If Subsection (1)(b) applies, the commissioner at the

anchor location shall conduct the meeting.
(3)(a)  The commission shall indicate in a public notice if

the public may participate electronically in a meeting open to
the public under Section 52-4-207.

(b)  A notice provided under Subsection (3)(a) shall direct
the public on how to participate electronically in the meeting.

R861-1A-44.  Definition of Delivery Service Pursuant to
Utah Code Ann. Section 59-1-1404.

For purposes of determining the date on which a document
has been mailed under Section 59-1-1404, "delivery service"
means the following delivery services the Internal Revenue
Service has determined to be a designated delivery service under
Section 7502, Internal Revenue Code:

(1)  DHL Express (DHL):
(a)  DHL Same Day Service;
(b)  DHL Next Day 10:30 a.m.;
(c)  DHL Next Day 12:00 p.m.;
(d)  DHL DHL Next Day 3:00 p.m.; and
(e)  DHL 2nd Day Service;
(2)  Federal Express (FedEx):
(a)  FedEx Priority Overnight;
(b)  FedEx Standard Overnight;
(c)  FedEx 2 Day;
(d)  FedEx International Priority; and
(e)  FedEx International First; and
(3)  United Parcel Service (UPS):
(a)  UPS Next Day Air;
(b)  UPS Next Day Air Saver;
(c)  UPS 2nd Day Air;
(c)  UPS 2nd Day Air A.M.;
(d)  UPS Worldwide Express Plus; and
(e)  UPS Worldwide Express.

R861-1A-45.  Procedures for Commission Meetings Not
Open to the Public Pursuant to Utah Code Ann. Section 59-
1-405.

(1)  When the commission holds a meeting that is not open
to the public pursuant to Section 59-1-405, the commission
shall:

(a)  follow the procedures set forth in commission rules:
(i)  R861-1A-9, Tax Commission as Board of Equalization;
(ii)  R861-1A-11, Appeal of Corrective Action;
(iii)  R861-1A-20, Time of Appeal;
(iv)  R861-1A-22, Petitions for Commencement of

Adjudicative Proceedings;
(v)  R861-1A-23, Designation of Adjudicative

Proceedings;
(vi)  R861-1A-24, Formal Adjudicative Proceedings;
(vii)  R861-1A-26, Procedures for Formal Adjudicative

Proceedings;
(viii)  R861-1A-27, Discovery;
(ix)  R861-1A-28, Evidence in Adjudicative Proceedings;
(x)  R861-1A-29, Decision, Orders, and Reconsideration;
(xi)  R861-1A-30, Ex Parte Communications;
(xii)  R861-1A-31, Declaratory Orders;
(xiii)  R861-1A-32, Mediation Process;
(xiv)  R861-1A-33, Settlement Agreements;
(xv)  R861-1A-34, Private Letter Rulings;
(xvi)  R861-1A-38, Class Actions;
(xvii)  R861-1A-40, Waiver of Requirement to Post
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Security Prior to Judicial Review; and
(xviii)  R861-1A-42, Waiver of Penalty and Interest for

Reasonable Cause; and
(b)  for all meetings other than initial hearings, or the

deliberating and issuing of an order relating to adjudicative
proceedings, keep confidential written minutes and a
confidential recording of the meeting.

(2)  Written minutes of a meeting under Subsection (1)(b)
shall include:

(a)  the date, time, and place of the meeting;
(b)  the names of each person present at the meeting;
(c)  the substance of all matters proposed, discussed, or

decided by the commission, which may include a summary of
comments made by the commissioners;

(d)  a record, by commissioner, of each vote taken by the
commission;

(e)  a summary of comments made by a person, other than
a commissioner, present at the meeting; and

(f)  any other information that is a record of the
proceedings of the meeting that any commissioner requests be
entered in the minutes or recording.

(3)  Recorded minutes of a meeting under Subsection (1)(b)
shall be:

(a)  properly labeled or identified with the date, time, and
place of the meeting; and

(b)  a complete and unedited record of the meeting.

KEY:  developmental disabilities, grievance procedures,
taxation, disclosure requirements
April 12, 2012 10-1-405
Notice of Continuation January 3, 2012 41-1a-209

52-4-207
59-1-205
59-1-207
59-1-210
59-1-301

59-1-302.1
59-1-304
59-1-401
59-1-403
59-1-404
59-1-405
59-1-501

59-1-502.5
59-1-602
59-1-611
59-1-705
59-1-706

59-1-1004
59-1-1404

59-7-505
59-10-512
59-10-532
59-10-533
59-10-535
59-12-107
59-12-114
59-12-118
59-13-206
59-13-210
59-13-307
59-10-544
59-14-404

59-2-212
59-2-701
59-2-705

59-2-1003
59-2-1004
59-2-1006

59-2-1007
59-2-704
59-2-924
59-7-517

63G-3-301
63G-4-102

76-8-502
76-8-503
59-2-701

63G-4-201
63G-4-202
63G-4-203
63G-4-204

63G-4-205 through 63G-4-209
63G-4-302
63G-4-401
63G-4-503

63G-3-201(2)
68-3-7

68-3-8.5
69-2-5

42 USC 12201
28 CFR 25.107 1992 Edition
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R865.  Tax Commission, Auditing.
R865-3C.  Corporation Income Tax.
R865-3C-1.  Allocation of Net Income Pursuant to Utah Code
Ann. Section 59-7-204.

(1)  In general, the provisions of Section R865-6F-8 shall
be applied to determine net income attributable to Utah for
corporation income tax purposes.

(2)  If a corporation derives income from sources within
this state, but does not maintain an office within this state from
which sales are negotiated or effected, the gross receipts
attributable to Utah shall include all receipts of the corporation:

(a)  for the performance of a service if the purchaser of the
service receives a greater benefit of the service in this state than
in any other state;

(b)  for the sale of goods delivered to this state or shipped
to a purchaser within this state, regardless of the F.O.B. point or
other conditions of the sale;

(c)  from a royalty in connection with real property if the
real property is in this state;

(d)  from other income in connection with real or tangible
personal property if the real or tangible personal property is in
this state; and

(e)  in connection with intangible property if the intangible
property is used in this state.

KEY:  taxation, corporation tax
April 12, 2012 59-7-204
Notice of Continuation January 3, 2012
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R884.  Tax Commission, Property Tax.
R884-24P.  Property Tax.
R884-24P-5.  Abatement or Deferral of Property Taxes of
Indigent Persons Pursuant to Utah Code Ann. Sections 59-2-
1107 through 59-2-1109 and 59-2-1202(5).

A.  "Household income" includes net rents, interest,
retirement income, welfare, social security, and all other sources
of cash income.

B.  Absence from the residence due to vacation,
confinement to hospital, or other similar temporary situation
shall not be deducted from the ten-month residency requirement
of Section 59-2-1109(3)(a)(ii).

C.  Written notification shall be given to any applicant
whose application for abatement or deferral is denied.

R884-24P-7.  Assessment of Mining Properties Pursuant to
Utah Code Ann. Section 59-2-201.

A.  Definitions.
1.  "Allowable costs" means those costs reasonably and

necessarily incurred to own and operate a productive mining
property and bring the minerals or finished product to the
customary or implied point of sale.

a)  Allowable costs include: salaries and wages, payroll
taxes, employee benefits, workers compensation insurance, parts
and supplies, maintenance and repairs, equipment rental, tools,
power, fuels, utilities, water, freight, engineering, drilling,
sampling and assaying, accounting and legal, management,
insurance, taxes (including severance, property, sales/use, and
federal and state income taxes), exempt royalties, waste
disposal, actual or accrued environmental cleanup, reclamation
and remediation, changes in working capital (other than those
caused by increases or decreases in product inventory or other
nontaxable items), and other miscellaneous costs.

b)  For purposes of the discounted cash flow method,
allowable costs shall include expected future capital
expenditures in addition to those items outlined in A.1.a).

c)  For purposes of the capitalized net revenue method,
allowable costs shall include straight- line depreciation of
capital expenditures in addition to those items outlined in
A.1.a).

d)  Allowable costs does not include interest, depletion,
depreciation other than allowed in A.1.c), amortization,
corporate overhead other than allowed in A.1.a), or any
expenses not related to the ownership or operation of the mining
property being valued.

e)  To determine applicable federal and state income taxes,
straight line depreciation, cost depletion, and amortization shall
be used.

2.  "Asset value" means the value arrived at using generally
accepted cost approaches to value.

3.  "Capital expenditure" means the cost of acquiring
property, plant, and equipment used in the productive mining
property operation and includes:

a)  purchase price of an asset and its components;
b)  transportation costs;
c)  installation charges and construction costs; and
d)  sales tax.
4.  "Constant or real dollar basis" means cash flows or net

revenues used in the discounted cash flow or capitalized net
revenue methods, respectively, prepared on a basis where
inflation or deflation are adjusted back to the lien date.  For this
purpose, inflation or deflation shall be determined using the
gross domestic product deflator produced by the Congressional
Budget Office, or long-term inflation forecasts produced by
reputable analysts, other similar sources, or any combination
thereof.

5.  "Discount rate" means the rate that reflects the current
yield requirements of investors purchasing comparable
properties in the mining industry, taking into account the

industry's current and projected market, financial, and economic
conditions.

6. "Economic production" means the ability of the mining
property to profitably produce and sell product, even if that
ability is not being utilized.

7.  "Exempt royalties" means royalties paid to this state or
its political subdivisions, an agency of the federal government,
or an Indian tribe.

8.  "Expected annual production" means the economic
production from a mine for each future year as estimated by an
analysis of the life-of-mine mining plan for the property.

9.  "Fair market value" is as defined in Section 59-2-102.
10.  "Federal and state income taxes" mean regular taxes

based on income computed using the marginal federal and state
income tax rates for each applicable year.

11.  "Implied point of sale" means the point where the
minerals or finished product change hands in the normal course
of business.

12.  "Net cash flow" for the discounted cash flow method
means, for each future year, the expected product price
multiplied by the expected annual production that is anticipated
to be sold or self-consumed, plus related revenue cash flows,
minus allowable costs.

13.  "Net revenue" for the capitalized net revenue method
means, for any of the immediately preceding five years, the
actual receipts from the sale of minerals (or if self - consumed,
the value of the self-consumed minerals), plus actual related
revenue cash flows, minus allowable costs.

14.  "Non-operating mining property" means a mine that
has not produced in the previous calendar year and is not
currently capable of economic production, or land held under a
mineral lease not reasonably necessary in the actual mining and
extraction process in the current mine plan.

15.  "Productive mining property" means the property of a
mine that is either actively producing or currently capable of
having economic production.  Productive mining property
includes all taxable interests in real property, improvements and
tangible personal property upon or appurtenant to a mine that
are used for that mine in exploration, development, engineering,
mining, crushing or concentrating, processing, smelting,
refining, reducing, leaching, roasting, other processes used in
the separation or extraction of the product from the ore or
minerals and the processing thereof, loading for shipment,
marketing and sales, environmental clean-up, reclamation and
remediation, general and administrative operations, or
transporting the finished product or minerals to the customary
point of sale or to the implied point of sale in the case of self-
consumed minerals.

16.  "Product price" for each mineral means the price that
is most representative of the price expected to be received for
the mineral in future periods.

a)  Product price is determined using one or more of the
following approaches:

(1)  an analysis of average actual sales prices per unit of
production for the minerals sold by the taxpayer for up to five
years preceding the lien date; or,

(2)  an analysis of the average posted prices for the
minerals, if valid posted prices exist, for up to five calendar
years preceding the lien date; or,

(3)  the average annual forecast prices for each of up to five
years succeeding the lien date for the minerals sold by the
taxpayer and one average forecast price for all years thereafter
for those same minerals, obtained from reputable forecasters,
mutually agreed upon between the Property Tax Division and
the taxpayer.

b)  If self-consumed, the product price will be determined
by one of the following two methods:

(1)  Representative unit sales price of like minerals.  The
representative unit sales price is determined from:
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(a)  actual sales of like mineral by the taxpayer;
(b)  actual sales of like mineral by other taxpayers; or
(c)  posted prices of like mineral; or
(2)  If a representative unit sales price of like minerals is

unavailable, an imputed product price for the self-consumed
minerals may be developed by dividing the total allowable costs
by one minus the taxpayer's discount rate to adjust to a cost that
includes profit, and dividing the resulting figure by the number
of units mined.

17.  "Related revenue cash flows" mean non-product
related cash flows related to the ownership or operation of the
mining property being valued.  Examples of related revenue
cash flows include royalties and proceeds from the sale of
mining equipment.

18.  "Self consumed minerals" means the minerals
produced from the mining property that the mining entity
consumes or utilizes for the manufacture or construction of
other goods and services.

19.  "Straight line depreciation" means depreciation
computed using the straight line method applicable in
calculating the regular federal tax.  For this purpose, the
applicable recovery period shall be seven years for depreciable
tangible personal mining property and depreciable tangible
personal property appurtenant to a mine, and 39 years for
depreciable real mining property and depreciable real property
appurtenant to a mine.

B.  Valuation.
1.  The discounted cash flow method is the preferred

method of valuing productive mining properties.  Under this
method the taxable value of the mine shall be determined by:

a) discounting the future net cash flows for the remaining
life of the mine to their present value as of the lien date; and

b) subtracting from that present value the fair market value,
as of the lien date, of licensed vehicles and nontaxable items.

2. The mining company shall provide to the Property Tax
Division an estimate of future cash flows for the remaining life
of the mine.  These future cash flows shall be prepared on a
constant or real dollar basis and shall be based on factors
including the life-of-mine mining plan for proven and probable
reserves, existing plant in place, capital projects underway,
capital projects approved by the mining company board of
directors, and capital necessary for sustaining operations.  All
factors included in the future cash flows, or which should be
included in the future cash flows, shall be subject to verification
and review for reasonableness by the Property Tax Division.

3.  If the taxpayer does not furnish the information
necessary to determine a value using the discounted cash flow
method, the Property Tax Division may use the capitalized net
revenue method.  This method is outlined as follows:

a)  Determine annual net revenue, both net losses and net
gains, from the productive mining property for each of the
immediate past five years, or years in operation, if less than five
years.  Each year's net revenue shall be adjusted to a constant or
real dollar basis.

b)  Determine the average annual net revenue by summing
the values obtained in B.3.a) and dividing by the number of
operative years, five or less.

c)  Divide the average annual net revenue by the discount
rate to determine the fair market value of the entire productive
mining property.

d)  Subtract from the fair market value of the entire
productive mining property the fair market value, as of the lien
date, of licensed vehicles and nontaxable items, to determine the
taxable value of the productive mining property.

4.  The discount rate shall be determined by the Property
Tax Division.

a)  The discount rate shall be determined using the
weighted average cost of capital method, a survey of reputable
mining industry analysts, any other accepted methodology, or

any combination thereof.
b)  If using the weighted average cost of capital method,

the Property Tax Division shall include an after-tax cost of debt
and of equity.  The cost of debt will consider market yields.  The
cost of equity shall be determined by the capital asset pricing
model, arbitrage pricing model, risk premium model, discounted
cash flow model, a survey of reputable mining industry analysts,
any other accepted methodology, or a combination thereof.

5.  Where the discount rate is derived through the use of
publicly available information of other companies, the Property
Tax Division shall select companies that are comparable to the
productive mining property.  In making this selection and in
determining the discount rate, the Property Tax Division shall
consider criteria that includes size, profitability, risk,
diversification, or growth opportunities.

6.  A non-operating mine will be valued at fair market
value consistent with other taxable property.

7.  If, in the opinion of the Property Tax Division, these
methods are not reasonable to determine the fair market value,
the Property Tax Division may use other valuation methods to
estimate the fair market value of a mining property.

8.  The fair market value of a productive mining property
may not be less than the fair market value of the land,
improvements, and tangible personal property upon or
appurtenant to the mining property.  The mine value shall
include all equipment, improvements and real estate upon or
appurtenant to the mine.  All other tangible property not
appurtenant to the mining property will be separately valued at
fair market value.

9.  Where the fair market value of assets upon or
appurtenant to the mining property is determined under the cost
method, the Property Tax Division shall use the replacement
cost new less depreciation approach.  This approach shall
consider the cost to acquire or build an asset with like utility at
current prices using modern design and materials, adjusted for
loss in value due to physical deterioration or obsolescence for
technical, functional and economic factors.

C.  When the fair market value of a productive mining
property in more than one tax area exceeds the asset value, the
fair market value will be divided into two components and
apportioned as follows:

1.  Asset value that includes machinery and equipment,
improvements, and land surface values will be apportioned to
the tax areas where the assets are located.

2.  The fair market value less the asset value will give an
income increment of value.  The income increment will be
apportioned as follows:

a)  Divide the asset value by the fair market value to
determine a quotient.  Multiply the quotient by the income
increment of value.  This value will be apportioned to each tax
area based on the percentage of the total asset value in that tax
area.

b)  The remainder of the income increment will be
apportioned to the tax areas based on the percentage of the
known mineral reserves according to the mine plan.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1998.

R884-24P-10.  Taxation of Underground Rights in Land
That Contains Deposits of Oil or Gas Pursuant to Utah Code
Ann. Sections 59-2-201 and 59-2-210.

A.  Definitions.
1.  "Person" is as defined in Section 68-3-12.
2.  "Working interest owner" means the owner of an

interest in oil, gas, or other hydrocarbon substances burdened
with a share of the expenses of developing and operating the
property.

3.  "Unit operator" means a person who operates all
producing wells in a unit.
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4.  "Independent operator" means a person operating an oil
or gas producing property not in a unit.

5.  One person can, at the same time, be a unit operator, a
working interest owner, and an independent operator and must
comply with all requirements of this rule based upon the
person's status in the respective situations.

6.  "Expected annual production" means the future
economic production of an oil and gas property as estimated by
the Property Tax Division using decline curve analysis.
Expected annual production does not include production used
on the same well, lease, or unit for the purpose of repressuring
or pressure maintenance.

7.  "Product price" means:
a)  Oil:  The weighted average posted price for the calendar

year preceding January 1, specific for the field in which the well
is operating as designated by the Division of Oil, Gas, and
Mining.  The weighted average posted price is determined by
weighing each individual posted price based on the number of
days it was posted during the year, adjusting for gravity,
transportation, escalation, or deescalation.

b)  Gas:
(1)  If sold under contract, the price shall be the stated price

as of January 1, adjusted for escalation and deescalation.
(2)  If sold on the spot market or to a direct end-user, the

price shall be the average price received for the 12-month period
immediately preceding January 1, adjusted for escalation and
deescalation.

8.  "Future net revenue" means annual revenues less costs
of the working interests and royalty interest.

9.  "Revenue" means expected annual gross revenue,
calculated by multiplying the product price by expected annual
production for the remaining economic life of the property.

10.  "Costs" means expected annual allowable costs applied
against revenue of cost-bearing interests:

a)  Examples of allowable costs include management
salaries; labor; payroll taxes and benefits; workers'
compensation insurance; general insurance; taxes (excluding
income and property taxes); supplies and tools; power;
maintenance and repairs; office; accounting; engineering;
treatment; legal fees; transportation; miscellaneous; capital
expenditures; and the imputed cost of self consumed product.

b)  Interest, depreciation, or any expense not directly
related to the unit will shall not be included as allowable costs.

11.  "Production asset" means any asset located at the well
site that is used to bring oil or gas products to a point of sale or
transfer of ownership.

B.  The discount rate shall be determined by the Property
Tax Division using methods such as the weighted cost of capital
method.

1.  The cost of debt shall consider market yields.  The cost
of equity shall be determined by the capital asset pricing model,
risk premium model, discounted cash flow model, a combination
thereof, or any other accepted methodology.

2.  The discount rate shall reflect the current yield
requirements of investors purchasing similar properties, taking
into consideration income, income taxes, risk, expenses,
inflation, and physical and locational characteristics.

3.  The discount rate shall contain the same elements as the
expected income stream.

C.  Assessment Procedures.
1.  Underground rights in lands containing deposits of oil

or gas and the related tangible property shall be assessed by the
Property Tax Division in the name of the unit operator, the
independent operator, or other person as the facts may warrant.

2.  The taxable value of underground oil and gas rights
shall be determined by discounting future net revenues to their
present value as of the lien date of the assessment year and then
subtracting the value of applicable exempt federal, state, and
Indian royalty interests.

3.  The reasonable taxable value of productive underground
oil and gas rights shall be determined by the methods described
in C.2. of this rule or such other valuation method that the Tax
Commission believes to be reasonably determinative of the
property's fair market value.

4.  The value of the production assets shall be considered
in the value of the oil and gas reserves as determined in C.2.
above.  Any other tangible property shall be separately valued
at fair market value by the Property Tax Division.

5.  The minimum value of the property shall be the value
of the production assets.

D.  Collection by Operator.
1.  The unit operator may request the Property Tax

Division to separately list the value of the working interest, and
the value of the royalty interest on the Assessment Record.
When such a request is made, the unit operator is responsible to
provide the Property Tax Division with the necessary
information needed to compile this list.  The unit operator may
make a reasonable estimate of the ad valorem tax liability for a
given period and may withhold funds from amounts due to
royalty.  Withheld funds shall be sufficient to ensure payment of
the ad valorem tax on each fractional interest according to the
estimate made.

a)  If a unit operating agreement exists between the unit
operator and the fractional working interest owners, the unit
operator may withhold or collect the tax according to the terms
of that agreement.

b)  In any case, the unit operator and the fractional interest
owner may make agreements or arrangements for withholding
or otherwise collecting this tax.  This may be done whether or
not that practice is consistent with the preceding paragraphs so
long as all requirements of the law are met.  When a fractional
interest owner has had funds withheld to cover the estimated ad
valorem tax liability and the operator fails to remit such taxes to
the county when due, the fractional interest owner shall be
indemnified from any further ad valorem tax liability to the
extent of the withholding.

c)  The unit operator shall compare the amount withheld to
the taxes actually due, and return any excess amount to the
fractional interest owner within 60 days after the delinquent date
of the tax.  At the request of the fractional interest owner the
excess may be retained by the unit operator and applied toward
the fractional interest owner's tax liability for the subsequent
year.

2.  The penalty provided for in Section 59-2-210 is
intended to ensure collection by the county of the entire tax due.
Any unit operator who has paid this county imposed penalty,
and thereafter collects from the fractional interest holders any
part of their tax due, may retain those funds as reimbursement
against the penalty paid.

3.  Interest on delinquent taxes shall be assessed as set
forth in Section 59-2-1331.

4.  Each unit operator may be required to submit to the
Property Tax Division a listing of all fractional interest owners
and their interests upon specific request of the Property Tax
Division.  Working interest owners, upon request, shall be
required to submit similar information to unit operators.

R884-24P-14.  Valuation of Real Property Encumbered by
Preservation Easements Pursuant to Utah Code Ann. Section
59-2-303.

(1)  The assessor shall take into consideration any
preservation easements attached to historically significant real
property and structures when determining the property's value.

(2)  After the preservation easement has been recorded with
the county recorder, the property owner of record shall submit
to the county assessor a notice of the preservation easement
containing the following information:

(a)  the property owner's name;
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(b)  the address of the property; and
(c)  the serial number of the property.
(3)  The county assessor shall review the property and

incorporate any value change due to the preservation easement
in the following year's assessment roll.

R884-24P-16.  Assessment of Interlocal Cooperation Act
Project Entity Properties Pursuant to Utah Code Ann.
Section 11-13-302.

(1)  Definitions:
(a)  "Utah fair market value" means the fair market value of

that portion of the property of a project entity located within
Utah upon which the fee in lieu of ad valorem property tax may
be calculated.

(b)  "Fee" means the annual fee in lieu of ad valorem
property tax payable by a project entity pursuant to Section 11-
13-302.

(c)  "Energy supplier" means an entity that purchases any
capacity, service or other benefit of a project to provide
electrical service.

(d)  "Exempt energy supplier" means an energy supplier
whose tangible property is exempted by Article XIII, Sec. 3 of
the Constitution of Utah from the payment of ad valorem
property tax.

(e)  "Optimum operating capacity" means the capacity at
which a project is capable of operating on a sustained basis
taking into account its design, actual operating history,
maintenance requirements, and similar information from
comparable projects, if any.  The determination of the projected
and actual optimum operating capacities of a project shall
recognize that projects are not normally operated on a sustained
basis at 100 percent of their designed or actual capacities and
that the optimum level for operating a project on a sustained
basis may vary from project to project.

(f)  "Property" means any electric generating facilities,
transmission facilities, distribution facilities, fuel facilities, fuel
transportation facilities, water facilities, land, water or other
existing facilities or tangible property owned by a project entity
and required for the project which, if owned by an entity
required to pay ad valorem property taxes, would be subject to
assessment for ad valorem tax purposes.

(g)  "Sold," for the purpose of interpreting Subsection (4),
means the first sale of the capacity, service, or other benefit
produced by the project without regard to any subsequent sale,
resale, or lay-off of that capacity, service, or other benefit.

(h)  "Taxing jurisdiction" means a political subdivision of
this state in which any portion of the project is located.

(i)  All definitions contained in Section 11-13-103 apply to
this rule.

(2)  The Tax Commission shall determine the fair market
value of the property of each project entity.  Fair market value
shall be based upon standard appraisal theory and shall be
determined by correlating estimates derived from the income
and cost approaches to value described below.

(a)  The income approach to value requires the imputation
of an income stream and a capitalization rate.  The income
stream may be based on recognized indicators such as average
income, weighted income, trended income, present value of
future income streams, performance ratios, and discounted cash
flows.  The imputation of income stream and capitalization rate
shall be derived from the data of other similarly situated
companies.  Similarity shall be based on factors such as
location, fuel mix, customer mix, size and bond ratings.
Estimates may also be imputed from industry data generally.
Income data from similarly situated companies will be adjusted
to reflect differences in governmental regulatory and tax
policies.

(b)  The cost approach to value shall consist of the total of
the property's net book value of the project's property.  This total

shall then be adjusted for obsolescence if any.
(c)  In addition to, and not in lieu of, any adjustments for

obsolescence made pursuant to Subsection (2)(b), a phase-in
adjustment shall be made to the assessed valuation of any new
project or expansion of an existing project on which
construction commenced by a project entity after January 1,
1989 as follows:

(i)  During the period the new project or expansion is
valued as construction work in process, its assessed valuation
shall be multiplied by the percentage calculated by dividing its
projected production as of the projected date of completion of
construction by its projected optimum operating capacity as of
that date.

(ii)  Once the new project or expansion ceases to be valued
as construction work in progress, its assessed valuation shall be
multiplied by the percentage calculated by dividing its actual
production by its actual optimum operating capacity. After the
new project or expansion has sustained actual production at its
optimum operating capacity during any tax year, this percentage
shall be deemed to be 100 percent for the remainder of its useful
life.

(3)  If portions of the property of the project entity are
located in states in addition to Utah and those states do not
apply a unit valuation approach to that property, the fair market
value of the property allocable to Utah shall be determined by
computing the cost approach to value on the basis of the net
book value of the property located in Utah and imputing an
estimated income stream based solely on the value of the Utah
property as computed under the cost approach. The correlated
value so determined shall be the Utah fair market value of the
property.

(4)  Before fixing and apportioning the Utah fair market
value of the property to the respective taxing jurisdictions in
which the property, or a portion thereof is located, the Utah fair
market value of the property shall be reduced by the percentage
of the capacity, service, or other benefit sold by the project
entity to exempt energy suppliers.

(5)  For purposes of calculating the amount of the fee
payable under Section 11-13-302(3), the percentage of the
project that is used to produce the capacity, service or other
benefit sold shall be deemed to be 100 percent, subject to
adjustments provided by this rule, from the date the project is
determined to be commercially operational.

(6)  In computing its tax rate pursuant to the formula
specified in Section 59-2-924(2), each taxing jurisdiction in
which the project property is located shall add to the amount of
its budgeted property tax revenues the amount of any credit due
to the project entity that year under Section 11-13-302(3), and
shall divide the result by the sum of the taxable value of all
property taxed, including the value of the project property
apportioned to the jurisdiction, and further adjusted pursuant to
the requirements of Section 59-2-924.

(7)  Subsections (2)(a) and (2)(b) are retroactive to the lien
date of January 1, 1984.  Subsection (2)(c) is effective as of the
lien date of January 1, 1989.  The remainder of this rule is
retroactive to the lien date of January 1, 1988.

R884-24P-19.  Appraiser Designation Program Pursuant to
Utah Code Ann. Sections 59-2-701 and 59-2-702.

(1)  "State certified general appraiser," "state certified
residential appraiser," "state licensed appraiser," and trainee are
as defined in Section 61-2b-2.

(2)  The ad valorem training and designation program
consists of several courses and practica.

(a)  Certain courses must be sanctioned by either the
Appraiser Qualification Board of the Appraisal Foundation
(AQB) or the Western States Association of Tax Administrators
(WSATA).

(b)  The courses comprising the basic designation program
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are:
(i)  Course 101 - Basic Appraisal Principles;
(ii)  Course 103 - Uniform Standards of Professional

Appraisal Practice (AQB);
(iii)  Course 501 - Assessment Practice in Utah;
(iv)  Course 502 - Mass Appraisal of Land;
(v)  Course 503 - Development and Use of Personal

Property Schedules;
(vi)  Course 504 - Appraisal of Public Utilities and

Railroads (WSATA); and
(vii)  Course 505 - Income Approach Application.
(3)  Candidates must attend 90 percent of the classes in

each course and pass the final examination for each course with
a grade of 70 percent or more to be successful.

(4)  There are four recognized ad valorem designations: ad
valorem residential appraiser, ad valorem general real property
appraiser, ad valorem personal property auditor/appraiser, and
ad valorem centrally assessed valuation analyst.

(a)  These designations are granted only to individuals
employed in a county assessor office or the Property Tax
Division, working as appraisers, review appraisers, valuation
auditors, or analysts/administrators providing oversight and
direction to appraisers and auditors.

(b)  An assessor, county employee, or state employee must
hold the appropriate designation to value property for ad
valorem taxation purposes.

(5)  Ad valorem residential appraiser.
(a)  To qualify for this designation, an individual must:
(i)  successfully complete courses 501 and 502;
(ii)  successfully complete a comprehensive residential field

practicum; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the appraiser may value residential,

vacant, and agricultural property for ad valorem taxation
purposes.

(6)  Ad valorem general real property appraiser.
(a)  In order to qualify for this designation, an individual

must:
(i)  successfully completecourses 501, 502, and 505;
(ii)  successfully complete a comprehensive field practicum

including residential and commercial properties; and
(iii)  attain and maintain state certified appraiser status.
(b)  Upon designation, the appraiser may value all types of

locally assessed real property for ad valorem taxation purposes.
(7)  Ad valorem personal property auditor/appraiser.
(a)  To qualify for this designation, an individual must:
(i)  successfully complete courses 101, 103, 501, and 503;

and
(ii)  successfully complete a comprehensive auditing

practicum.
(b)  Upon designation, the auditor/appraiser may value

locally assessed personal property for ad valorem taxation
purposes.

(8)  Ad valorem centrally assessed valuation analyst.
(a)  In order to qualify for this designation, an individual

must:
(i)  successfully completecourses 501 and 504;
(ii)  successfully complete a comprehensive valuation

practicum; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the analyst may value centrally

assessed property for ad valorem taxation purposes.
(9)  If a candidate fails to receive a passing grade on a final

examination, two re-examinations are allowed. If the re-
examinations are not successful, the individual must retake the
failed course. The cost to retake the failed course will not be
borne by the Tax Commission.

(10)  A practicum involves the appraisal or audit of
selected properties. The candidate's supervisor must formally
request that the Property Tax Division administer a practicum.

(a)  Emphasis is placed on those types of properties the
candidate will most likely encounter on the job.

(b)  The practicum will be administered by a designated
appraiser assigned from the Property Tax Division.

(11)  An appraiser trainee referred to in Section 59-2-701
shall be designated an ad valorem associate if the appraiser
trainee:

(a)  has completed all education and practicum
requirements for designation under Subsections (5), (6), or (8);
and

(b)  has not completed the non-education requirements for
licensure or certification under Title 61, Chapter 2b, Real Estate
Appraiser Licensing and Certification.

(12)  An individual holding a specified designation can
qualify for other designations by meeting the additional
requirements under Subsections (5), (6), (7), or (8).

(13)(a)  Maintaining designated status for individuals
designated under Subsection (7) requires completion of 14
hours of Tax Commission approved classroom work every two
years.

(b)  Maintaining designated status for individuals
designated under Subsections (5), (6), and (8) requires
maintaining their appraisal license or certification under Title
61, Chapter 2b, Real Estate Appraiser Licensing and
Certification.

(14)  Upon termination of employment from any Utah
assessment jurisdiction, or if the individual no longer works
primarily as an appraiser, review appraiser, valuation auditor, or
analyst/administrator in appraisal matters, designation is
automatically revoked.

(a)  Ad valorem designation status may be reinstated if the
individual secures employment in any Utah assessment
jurisdiction within four years from the prior termination.

(b)  If more than four years elapse between termination and
rehire, and:

(i)  the individual has been employed in a closely allied
field, then the individual may challenge the course
examinations. Upon successfully challenging all required course
examinations, the prior designation status will be reinstated; or

(ii)  if the individual has not been employed in real estate
valuation or a closely allied field, the individual must retake all
required courses and pass the final examinations with a score of
70 percent or more.

(15)  All appraisal work performed by Tax Commission
designated appraisers shall meet the standards set forth in
section 61-2b-27.

(16)  If appropriate Tax Commission designations are not
held by assessor's office personnel, the appraisal work must be
contracted out to qualified private appraisers. An assessor's
office may elect to contract out appraisal work to qualified
private appraisers even if personnel with the appropriate
designation are available in the office. If appraisal work is
contracted out, the following requirements must be met:

(a)  The private sector appraisers performing the contracted
work must hold the state certified residential appraiser or state
certified general appraiser license issued by the Division of Real
Estate of the Utah Department of Commerce. Only state
certified general appraisers may appraise nonresidential
properties.

(b)  All appraisal work shall meet the standards set forth in
Section 61-2b-27.

(17)  The completion and delivery of the assessment roll
required under Section 59-2-311 is an administrative function
of the elected assessor.

(a)  There are no specific licensure, certification, or
educational requirements related to this function.
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(b)  An elected assessor may complete and deliver the
assessment roll as long as the valuations and appraisals included
in the assessment roll were completed by persons having the
required designations.

R884-24P-20.  Construction Work in Progress Pursuant to
Utah Constitution Art. XIII, Section 2 and Utah Code Ann.
Sections 59-2-201 and 59-2-301.

A.  For purposes of this rule:
1.  Construction work in progress means improvements as

defined in Section 59-2-102, and personal property as defined
in Section 59-2-102, not functionally complete as defined in
A.6.

2.  Project means any undertaking involving construction,
expansion or modernization.

3.  "Construction" means:
a)  creation of a new facility;
b)  acquisition of personal property; or
c)  any alteration to the real property of an existing facility

other than normal repairs or maintenance.
4.  Expansion means an increase in production or capacity

as a result of the project.
5.  Modernization means a change or contrast in character

or quality resulting from the introduction of improved
techniques, methods or products.

6.  Functionally complete means capable of providing
economic benefit to the owner through fulfillment of the
purpose for which it was constructed.  In the case of a cost-
regulated utility, a project shall be deemed to be functionally
complete when the operating property associated with the
project has been capitalized on the books and is part of the rate
base of that utility.

7.  Allocable preconstruction costs means expenditures
associated with the planning and preparation for the
construction of a project.  To be classified as an allocable
preconstruction cost, an expenditure must be capitalized.

8.  Cost regulated utility means a power company, oil and
gas pipeline company, gas distribution company or
telecommunication company whose earnings are determined by
a rate of return applied to rate base.  Rate of return and rate base
are set and approved by a state or federal regulatory
commission.

9.  Residential means single-family residences and duplex
apartments.

10.  Unit method of appraisal means valuation of the
various physical components of an integrated enterprise as a
single going concern.  The unit method may employ one or more
of the following approaches to value:  the income approach, the
cost approach, and the stock and debt approach.

B.  All construction work in progress shall be valued at
"full cash value" as described in this rule.

C.  Discount Rates
For purposes of this rule, discount rates used in valuing all

projects shall be determined by the Tax Commission, and shall
be consistent with market, financial and economic conditions.

D.  Appraisal of Allocable Preconstruction Costs.
1.  If requested by the taxpayer, preconstruction costs

associated with properties, other than residential properties, may
be allocated to the value of the project in relation to the relative
amount of total expenditures made on the project by the lien
date.  Allocation will be allowed only if the following
conditions are satisfied by January 30 of the tax year for which
the request is sought:

a)  a detailed list of preconstruction cost data is supplied to
the responsible agency;

b)  the percent of completion of the project and the
preconstruction cost data are certified by the taxpayer as to their
accuracy.

2.  The preconstruction costs allocated pursuant to D.1. of

this rule shall be discounted using the appropriate rate
determined in C.  The discounted allocated value shall either be
added to the values of properties other than residential
properties determined under E.1. or shall be added to the values
determined under the various approaches used in the unit
method of valuation determined under F.

3.  The preconstruction costs allocated under D. are subject
to audit for four years.  If adjustments are necessary after
examination of the records, those adjustments will be classified
as property escaping assessment.

E.  Appraisal of Properties not Valued under the Unit
Method.

1.  The full cash value, projected upon completion, of all
properties valued under this section, with the exception of
residential properties, shall be reduced by the value of the
allocable preconstruction costs determined D.  This reduced full
cash value shall be referred to as the "adjusted full cash value."

2.  On or before January 1 of each tax year, each county
assessor and the Tax Commission shall determine, for projects
not valued by the unit method and which fall under their
respective areas of appraisal responsibility, the following:

a)  The full cash value of the project expected upon
completion.

b)  The expected date of functional completion of the
project currently under construction.

(1)  The expected date of functional completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

c)  The percent of the project completed as of the lien date.
(1)  Determination of percent of completion for residential

properties shall be based on the following percentage of
completion:

(a)  10 - Excavation-foundation
(b)  30 - Rough lumber, rough labor
(c)  50 - Roofing, rough plumbing, rough electrical, heating
(d)  65 - Insulation, drywall, exterior finish
(e)  75 - Finish lumber, finish labor, painting
(f)  90 - Cabinets, cabinet tops, tile, finish plumbing, finish

electrical
(g) 100 - Floor covering, appliances, exterior concrete,

misc.
(2)  In the case of all other projects under construction and

valued under this section the percent of completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

3.  Upon determination of the adjusted full cash value for
nonresidential projects under construction or the full cash value
expected upon completion of residential projects under
construction, the expected date of completion, and the percent
of the project completed, the assessor shall do the following:

a)  multiply the percent of the residential project completed
by the total full cash value of the residential project expected
upon completion; or in the case of nonresidential projects,

b)  multiply the percent of the nonresidential project
completed by the adjusted full cash value of the nonresidential
project;

c)  adjust the resulting product of E.3.a) or E.3.b) for the
expected time of completion using the discount rate determined
under C.

F.  Appraisal of Properties Valued Under the Unit Method
of Appraisal.

1.  No adjustments under this rule shall be made to the
income indicator of value for a project under construction that
is owned by a cost-regulated utility when the project is allowed
in rate base.

2.  The full cash value of a project under construction as of
January 1 of the tax year, shall be determined by adjusting the



UAC (As of May 1, 2012) Printed:  May 10, 2012 Page 321

cost and income approaches as follows:
a)  Adjustments to reflect the time value of money in

appraising construction work in progress valued under the cost
and income approaches shall be made for each approach as
follows:

(1)  Each company shall report the expected completion
dates and costs of the projects.  A project expected to be
completed during the tax year for which the valuation is being
determined shall be considered completed on January 1 or July
1, whichever is closest to the expected completion date.  The
Tax Commission shall determine the expected completion date
for any project whose completion is scheduled during a tax year
subsequent to the tax year for which the valuation is being
made.

(2)  If requested by the company, the value of allocable
preconstruction costs determined in D. shall then be subtracted
from the total cost of each project.  The resulting sum shall be
referred to as the adjusted cost value of the project.

(3)  The adjusted cost value for each of the future years
prior to functional completion shall be discounted to reflect the
present value of the project under construction.  The discount
rate shall be determined under C.

(4)  The discounted adjusted cost value shall then be added
to the values determined under the income approach and cost
approach.

b)  No adjustment will be made to reflect the time value of
money for a project valued under the stock and debt approach to
value.

G.  This rule shall take effect for the tax year 1985.

R884-24P-24.  Form for Notice of Property Valuation and
Tax Changes Pursuant to Utah Code Ann. Sections 59-2-
918.5 through 59-2-924.

(1)  The county auditor must notify all real property owners
of property valuation and tax changes on the Notice of Property
Valuation and Tax Changes form.

(a)  If a county desires to use a modified version of the
Notice of Property Valuation and Tax Changes, a copy of the
proposed modification must be submitted for approval to the
Property Tax Division of the Tax Commission no later than
March 1.

(i)  Within 15 days of receipt, the Property Tax Division
will issue a written decision, including justifications, on the use
of the modified Notice of Property Valuation and Tax Changes.

(ii)  If a county is not satisfied with the decision, it may
petition for a hearing before the Tax Commission as provided in
R861-1A-22.

(b)  The Notice of Property Valuation and Tax Changes,
however modified, must contain the same information as the
unmodified version. A property description may be included at
the option of the county.

(2)  The Notice of Property Valuation and Tax Changes
must be completed by the county auditor in its entirety, except
in the following circumstances:

(a)  New property is created by a new legal description; or
(b)  The status of the improvements on the property has

changed.
(c)  In instances where partial completion is allowed, the

term nonapplicable will be entered in the appropriate sections of
the Notice of Property Valuation and Tax Changes.

(d)  If the county auditor determines that conditions other
than those outlined in this section merit deletion, the auditor
may enter the term "nonapplicable" in appropriate sections of
the Notice of Property Valuation and Tax Changes only after
receiving approval from the Property Tax Division in the
manner described in Subsection (1).

(3)  Real estate assessed under the Farmland Assessment
Act of 1969 must be reported at full market value, with the value
based upon Farmland Assessment Act rates shown

parenthetically.
(4)(a)  All completion dates specified for the disclosure of

property tax information must be strictly observed.
(b)  Requests for deviation from the statutory completion

dates must be submitted in writing on or before June 1, and
receive the approval of the Property Tax Division in the manner
described in Subsection (1).

(5)  If the proposed rate exceeds the certified rate,
jurisdictions in which the fiscal year is the calendar year are
required to hold public hearings even if budget hearings have
already been held for that fiscal year.

(6)  If the cost of public notice required under Section 59-
2-919 is greater than one percent of the property tax revenues to
be received, an entity may combine its advertisement with other
entities, or use direct mail notification.

(7)  Calculation of the amount and percentage increase in
property tax revenues required by Section 59-2-919 shall be
computed by comparing property taxes levied for the current
year with property taxes collected the prior year, without
adjusting for revenues attributable to new growth.

(8)  If a taxing district has not completed the tax rate
setting process as prescribed in Sections 59-2-919 and 59-2-920
by August 17, the county auditor must seek approval from the
Tax Commission to use the certified rate in calculating taxes
levied.

(9)  The value of property subject to the uniform fee under
Sections 59-2-405 through 59-2-405.3 is excluded from taxable
value for purposes of calculating new growth, the certified tax
rate, and the proposed tax rate.

(10)  The value and taxes of property subject to the
uniform fee under Sections 59-2-405 through 59-2-405.3, as
well as tax increment distributions and related taxable values of
redevelopment renewal agencies, are excluded when calculating
the percentage of property taxes collected as provided in Section
59-2-913.

(11)  The following formulas and definitions shall be used
in determining new growth:

(a)  Actual new growth shall be computed as follows:
(i)  the taxable value of property assessed by the

commission and locally assessed real property for the current
year adjusted for redevelopment minus year-end taxable value
of property assessed by the commission and locally assessed real
property for the previous year adjusted for redevelopment; then

(ii)  plus or minus the difference between the taxable value
of locally assessed personal property for the prior year adjusted
for redevelopment and the year-end taxable value of locally
assessed personal property for the year that is two years prior to
the current year adjusted for redevelopment; then

(iii)  plus or minus changes in value as a result of factoring;
then

(iv)  plus or minus changes in value as a result of
reappraisal; then

(v)  plus or minus any change in value resulting from a
legislative mandate or court order.

(b)  Net annexation value is the taxable value for the
current year adjusted for redevelopment of all properties
annexed into an entity during the previous calendar year minus
the taxable value for the previous year adjusted for
redevelopment for all properties annexed out of the entity
during the previous calendar year.

(c)  New growth is equal to zero for an entity with:
(i)  an actual new growth value less than zero; and
(ii)  a net annexation value greater than or equal to zero.
(d)  New growth is equal to actual new growth for:
(i)  an entity with an actual new growth value greater than

or equal to zero; or
(ii)  an entity with:
(A)  an actual new growth value less than zero; and
(B)  the actual new growth value is greater than or equal to
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the net annexation value.
(e)  New growth is equal to the net annexation value for an

entity with:
(i)  a net annexation value less than zero; and
(ii)  the actual new growth value is less than the net

annexation value.
(f)  Adjusted new growth equals new growth multiplied by

the mean collection rate for the previous five years.
(12)(a)  For purposes of determining the certified tax rate,

ad valorem property tax revenues budgeted by a taxing entity for
the prior year are calculated by:

(i)  increasing or decreasing the adjustable taxable value
from the prior year Report 697 by the average of the percentage
net change in the value of taxable property for the equalization
period for the three calendar years immediately preceding the
current calendar year; and

(ii)  multiplying the result obtained in Subsection (12)(a)(i)
by:

(A)  the percentage of property taxes collected for the five
calendar years immediately preceding the current calendar year;
and

(B)  the prior year approved tax rate.
(b)  If a taxing entity levied the prior year approved tax

rate, the budgeted revenues determined under Subsection (12)(a)
are reflected in the budgeted revenue column of the prior year
Report 693.

(13)  Entities required to set levies for more than one fund
must compute an aggregate certified rate. The aggregate certified
rate is the sum of the certified rates for individual funds for
which separate levies are required by law. The aggregate
certified rate computation applies where:

(a)  the valuation bases for the funds are contained within
identical geographic boundaries; and

(b)  the funds are under the levy and budget setting
authority of the same governmental entity.

(14)  For purposes of determining the certified tax rate of
a municipality incorporated on or after July 1, 1996, the levy
imposed for municipal-type services or general county purposes
shall be the certified tax rate for municipal-type services or
general county purposes, as applicable.

(15)  No new entity, including a new city, may have a
certified tax rate or levy a tax for any particular year unless that
entity existed on the first day of that calendar year.

R884-24P-27.  Standards for Assessment Level and
Uniformity of Performance Pursuant to Utah Code Ann.
Sections 59-2-704 and 59-2-704.5.

(1)  Definitions.
(a)  "Coefficient of dispersion (COD)" means the average

deviation of a group of assessment ratios taken around the
median and expressed as a percent of that measure.

(b)  "Coefficient of variation (COV)" means the standard
deviation expressed as a percentage of the mean.

(c)  "Division" means the Property Tax Division of the
commission.

(d)  "Nonparametric" means data samples that are not
normally distributed.

(e)  "Parametric" means data samples that are normally
distributed.

(f)  "Urban counties" means counties classified as first or
second class counties pursuant to Section 17-50-501.

(2)  The commission adopts the following standards of
assessment performance.

(a)  For assessment level in each property class, subclass,
and geographical area in each county, the measure of central
tendency shall meet one of the following measures.

(i)  The measure of central tendency shall be within 10
percent of the legal level of assessment.

(ii)  The 95 percent confidence interval of the measure of

central tendency shall contain the legal level of assessment.
(b)  For uniformity of the property assessments in each

class of property for which a detailed review is conducted
during the current year, the measure of dispersion shall be
within the following limits.

(i)  In urban counties:
(A)  a COD of 15 percent or less for primary residential

property, and 20 percent or less for commercial property, vacant
land, and secondary residential property; and

(B)  a COV of 19 percent or less for primary residential
property, and 25 percent or less for commercial property, vacant
land, and secondary residential property.

(ii)  In rural counties:
(A)  a COD of 20 percent or less for primary residential

property, and 25 percent or less for commercial property, vacant
land, and secondary residential property; and

(B)  a COV of 25 percent or less for primary residential
property, and 31 percent or less for commercial property, vacant
land, and secondary residential property.

(iii)  For a rural or small jurisdiction with limited
development, or for a jurisdiction with a depressed market, the
county assessor may petition the division for a five percentage
point increase in the COD or COV for one year only.  After
sufficient examination, the division may determine that a one-
year expansion of the COD or COV is appropriate.

(c)  Statistical measures.
(i)  The measure of central tendency shall be the mean for

parametric samples and the median for nonparametric samples.
(ii)  The measure of dispersion shall be the COV for

parametric samples and the COD for nonparametric samples.
(iii)  To achieve statistical accuracy in determining

assessment level under Subsection (2)(a)  and uniformity under
Subsection (2)(b)  for any property class, subclass, or
geographical area, the minimum sample size shall consist of 10
or more ratios.

(3)  Each year the division shall conduct and publish an
assessment-to-sale ratio study to determine if each county
complies with the standards in Subsection (2).

(a)  To meet the minimum sample size, the study period
may be extended.

(b)  A smaller sample size may be used if:
(i)  that sample size is at least 10 percent of the class or

subclass population; or
(ii)  both the division and the county agree that the sample

may produce statistics that imply corrective action appropriate
to the class or subclass of property.

(c)  If the division, after consultation with the counties,
determines that the sample size does not produce reliable
statistical data, an alternate performance evaluation may be
conducted, which may result in corrective action.  The alternate
performance evaluation shall include review and analysis of the
following:

(i)  the county's procedures for collection and use of market
data, including sales, income, rental, expense, vacancy rates,
and capitalization rates;

(ii)  the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

(iii)  the accuracy and uniformity of the county's individual
property data through a field audit of randomly selected
properties; and

(iv)  the county's level of personnel training, ratio of
appraisers to parcels, level of funding, and other workload and
resource considerations.

(d)  All input to the sample used to measure performance
shall be completed by March 31 of each study year.

(e)  The division shall conduct a preliminary annual
assessment-to-sale ratio study by April 30 of the study year,
allowing counties to apply adjustments to their tax roll prior to
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the May 22 deadline.
(f)  The division shall complete the final study immediately

following the closing of the tax roll on May 22.
(4)  The division shall order corrective action if the results

of the final study do not meet the standards set forth in
Subsection (2).

(a)  Assessment level adjustments, or factor orders, shall be
calculated by dividing the legal level of assessment by one of the
following:

(i)  the measure of central tendency, if the uniformity of the
ratios meets the standards outlined in Subsection (2)(b); or

(ii)  the 95 percent confidence interval limit nearest the
legal level of assessment, if the uniformity of the ratios does not
meet the standards outlined in Subsection (2)(b).

(b)  Uniformity adjustmentsor other corrective action shall
be ordered if the property fails to meet the standards outlined in
Subsection (2)(b).(c)  A corrective action order may contain
language requiring a county to create, modify, or follow its five-
year plan for a detailed review of property characteristics.

(d)  All corrective action orders shall be issued by June 10
of the study year, or within five working days after the
completion of the final study, whichever is later.

(5)  The commission adopts the following procedures to
insure compliance and facilitate implementation of ordered
corrective action.

(a)  Prior to the filing of an appeal, the division shall retain
authority to correct errors and, with agreement of the affected
county, issue amended orders or stipulate with the affected
county to any appropriate alternative action without commission
approval. Any stipulation by the division subsequent to an
appeal is subject to commission approval.

(b)  A county receiving a corrective action order resulting
from this rule may file and appeal with the commission pursuant
to rule R861-1A-11.

(c)  A corrective action order will become the final
commission order if the county does not appeal in a timely
manner, or does not prevail in the appeals process.

(d)  The division may assist local jurisdictions to ensure
implementation of any corrective action orders by the following
deadlines.

(i)  Factor orders shall be implemented in the current study
year prior to the mailing of valuation notices.

(ii)  Other corrective action shall be implemented prior to
May 22 of the year following the study year.

(e)  The division shall complete audits to determine
compliance with corrective action orders as soon after the
deadlines set forth in Subsection (5)(d)  as practical.  The
division shall review the results of the compliance audit with the
county and make any necessary adjustments to the compliance
audit within 15 days of initiating the audit.  These adjustments
shall be limited to the analysis performed during the compliance
audit and may not include review of the data used to arrive at the
underlying factor order. After any adjustments, the compliance
audit will then be given to the commission for any necessary
action.

(f)  The county shall be informed of any adjustment
required as a result of the compliance audit.

R884-24P-28.  Reporting Requirements For Leased or
Rented Personal Property Pursuant to Utah Code Ann.
Section 59-2-306.

(1)  The procedure set forth herein is required in reporting
heavy equipment leased or rented during the tax year.

(2)  The owner of leased or rented heavy equipment shall
file annual reports with the commission, either on forms
provided by the commission or electronically, for the periods
January 1 through June 30, and July 1 through December 31 of
each year. The reports shall contain the following information:

(a)  a description of the leased or rented equipment;

(b)  the year of manufacture and acquisition cost;
(c)  a listing, by month, of the counties where the

equipment has situs; and
(d)  any other information required.
(3)  For purposes of this rule, situs is established when

leased or rented equipment is kept in an area for thirty days.
Once situs is established, any portion of thirty days during
which that equipment stays in that area shall be counted as a full
month of situs.  In no case may situs exceed twelve months for
any year.

(4)(a)  The completed report shall be submitted to the
Property Tax Division of the commission within thirty days after
each reporting period.

(b)  Noncompliance will require accelerated reporting.

R884-24P-29.  Taxable Household Furnishings Pursuant to
Utah Code Ann. Section 59-2-1113.

A.  Household furnishings, furniture, and equipment are
subject to property taxation if:

1.  the owner of the abode commonly receives legal
consideration for its use, whether in the form of rent, exchange,
or lease payments; or

2.  the abode is held out as available for the rent, lease, or
use by others.

R884-24P-32.  Leasehold Improvements Pursuant to Utah
Code Ann. Section 59-2-303.

A.  The value of leasehold improvements shall be included
in the value of the underlying real property and assessed to the
owner of the underlying real property.

B.  The combined valuation of leasehold improvements and
underlying real property required in A. shall satisfy the
requirements of Section 59-2-103(1).

C.  The provisions of this rule shall not apply if the
underlying real property is owned by an entity exempt from tax
under Section 59-2-1101.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-33.  2012 Personal Property Valuation Guides and
Schedules Pursuant to Utah Code Ann. Section 59-2-301.

(1)  Definitions.
(a)(i)  "Acquisition cost" does not include indirect costs

such as debugging, licensing fees and permits, insurance, or
security.

(ii)  Acquisition cost may correspond to the cost new for
new property, or cost used for used property.

(b)(i)  "Actual cost" includes the value of components
necessary to complete the vehicle, such as tanks, mixers, special
containers, passenger compartments, special axles, installation,
engineering, erection, or assembly costs.

(ii)  Actual cost does not include sales or excise taxes,
maintenance contracts, registration and license fees, dealer
charges, tire tax, freight, or shipping costs.

(c)  "Cost new" means the actual cost of the property when
purchased new.

(i)  Except as otherwise provided in this rule, the Tax
Commission and assessors shall rely on the following sources
to determine cost new:

(A)  documented actual cost of the new or used vehicle; or
(B)  recognized publications that provide a method for

approximating cost new for new or used vehicles.
(ii)  For the following property purchased used, the taxing

authority may determine cost new by dividing the property's
actual cost by the percent good factor for that class:

(A)  class 6 heavy and medium duty trucks;
(B)  class 13 heavy equipment;
(C)  class 14 motor homes;
(D)  class 17 vessels equal to or greater than 31 feet in
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length; and
(E)  class 21 commercial trailers.
(d)  For purposes of Sections 59-2-108 and 59-2-1115,

"item of taxable tangible personal property" means a piece of
equipment, machinery, furniture, or other piece of tangible
personal property that is functioning at its highest and best use
for the purpose it was designed and constructed and is generally
capable of performing that function without being combined
with other items of personal property.  An item of taxable
tangible personal property is not an individual component part
of a piece of machinery or equipment, but the piece of
machinery or equipment.  For example, a fully functioning
computer is an item of taxable tangible personal property, but
the motherboard, hard drive, tower, or sound card are not.

(e)  "Percent good" means an estimate of value, expressed
as a percentage, based on a property's acquisition cost or cost
new, adjusted for depreciation and appreciation of all kinds.

(i)  The percent good factor is applied against the
acquisition cost or the cost new to derive taxable value for the
property.

(ii)  Percent good schedules are derived from an analysis of
the Internal Revenue Service Class Life, the Marshall and Swift
Cost index, other data sources or research, and vehicle valuation
guides such as Penton Price Digests.

(2)  Each year the Property Tax Division shall update and
publish percent good schedules for use in computing personal
property valuation.

(a)  Proposed schedules shall be transmitted to county
assessors and interested parties for comment before adoption.

(b)  A public comment period will be scheduled each year
and a public hearing will be scheduled if requested by ten or
more interested parties or at the discretion of the Commission.

(c)  County assessors may deviate from the schedules when
warranted by specific conditions affecting an item of personal
property.  When a deviation will affect an entire class or type of
personal property, a written report, substantiating the changes
with verifiable data, must be presented to the Commission.
Alternative schedules may not be used without prior written
approval of the Commission.

(d)  A party may request a deviation from the value
established by the schedule for a specific item of property if the
use of the schedule does not result in the fair market value for
the property at the retail level of trade on the lien date, including
any relevant installation and assemblage value.

(3)  The provisions of this rule do not apply to:
(a)  a vehicle subject to the age-based uniform fee under

Section 59-2-405.1;
(b)  the following personal property subject to the age-

based uniform fee under Section 59-2-405.2:
(i)  an all-terrain vehicle;
(ii)  a camper;
(iii)  an other motorcycle;
(iv)  an other trailer;
(v)  a personal watercraft;
(vi)  a small motor vehicle;
(vii)  a snowmobile;
(viii)  a street motorcycle;
(ix)  a tent trailer;
(x)  a travel trailer; and
(xi)  a vessel, including an outboard motor of the vessel,

that is less than 31 feet in length and
(c)  an aircraft subject to the uniform statewide fee under

Section 59-2-404.
(4)  Other taxable personal property that is not included in

the listed classes includes:
(a)  Supplies on hand as of January 1 at 12:00 noon,

including office supplies, shipping supplies, maintenance
supplies, replacement parts, lubricating oils, fuel and
consumable items not held for sale in the ordinary course of

business.  Supplies are assessed at total cost, including freight-
in.

(b)  Equipment leased or rented from inventory is subject
to ad valorem tax.  Refer to the appropriate property class
schedule to determine taxable value.

(c)  Property held for rent or lease is taxable, and is not
exempt as inventory.  For entities primarily engaged in rent-to-
own, inventory on hand at January 1 is exempt and property out
on rent-to-own contracts is taxable.

(5)  Personal property valuation schedules may not be
appealed to, or amended by, county boards of equalization.

(6)  All taxable personal property, other than personal
property subject to an age-based uniform fee under Section 59-
2-405.1 or 59-2-405.2, or a uniform statewide fee under Section
59-2-404, is classified by expected economic life as follows:

(a)  Class 1 - Short Life Property.  Property in this class has
a typical life of more than one year and less than four years. It
is fungible in that it is difficult to determine the age of an item
retired from service.

(i)  Examples of property in the class include:
(A)  barricades/warning signs;
(B)  library materials;
(C)  patterns, jigs and dies;
(D)  pots, pans, and utensils;
(E)  canned computer software;
(F)  hotel linen;
(G)  wood and pallets;
(H)  video tapes, compact discs, and DVDs; and
(I)  uniforms.
(ii)  With the exception of video tapes, compact discs, and

DVDs, taxable value is calculated by applying the percent good
factor against the acquisition cost of the property.

(iii)  A licensee of canned computer software shall use one
of the following substitutes for acquisition cost of canned
computer software if no acquisition cost for the canned
computer software is stated:

(A)  retail price of the canned computer software;
(B)  if a retail price is unavailable, and the license is a

nonrenewable single year license agreement, the total sum of
expected payments during that 12-month period; or

(C)  if the licensing agreement is a renewable agreement or
is a multiple year agreement, the present value of all expected
licensing fees paid pursuant to the agreement.

(iv)  Video tapes, compact discs, and DVDs are valued at
$15.00 per tape or disc for the first year and $3.00 per tape or
disc thereafter.

TABLE 1

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    71%
         10                    41%
         09 and prior          10%

(b)  Class 2 - Computer Integrated Machinery.
(i)  Machinery shall be classified as computer integrated

machinery if all of the following conditions are met:
(A)  The equipment is sold as a single unit.  If the invoice

breaks out the computer separately from the machine, the
computer must be valued as Class 12 property and the machine
as Class 8 property.

(B)  The machine cannot operate without the computer and
the computer cannot perform functions outside the machine.

(C)  The machine can perform multiple functions and is
controlled by a programmable central processing unit.

(D)  The total cost of the machine and computer combined
is depreciated as a unit for income tax purposes.

(E)  The capabilities of the machine cannot be expanded by
substituting a more complex computer for the original.
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(ii)  Examples of property in this class include:
(A)  CNC mills;
(B)  CNC lathes;
(C)  high-tech medical and dental equipment such as MRI

equipment, CAT scanners, and mammography units.
(iii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 2

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    90%
         10                    80%
         09                    68%
         08                    58%
         07                    48%
         06                    38%
         05                    27%
         04 and prior          14%

(c)  Class 3 - Short Life Trade Fixtures.  Property in this
class generally consists of electronic types of equipment and
includes property subject to rapid functional and economic
obsolescence or severe wear and tear.

(i)  Examples of property in this class include:
(A)  office machines;
(B)  alarm systems;
(C)  shopping carts;
(D)  ATM machines;
(E)  small equipment rentals;
(F)  rent-to-own merchandise;
(G)  telephone equipment and systems;
(H)  music systems;
(I)  vending machines;
(J)  video game machines; and
(K)  cash registers and point of sale equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 3

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    84%
         10                    68%
         09                    51%
         08                    35%
         07 and prior          18%

(d)  Class 4 Short Life Expensed Property.
(i)  Property shall be classified as short life expensed

property if all of the following conditions are met:
(A)  the property is an item of taxable tangible personal

property with an acquisition cost of $1,000 or less;
(B)  the property is the same type as the following personal

property:
(I)  short life property;
(II)  short life trade fixtures; or
(III)  computer hardware; and
(C)  the owner of the property elects to have the property

assessed as short life expensed property.
(ii)  Examples of property in this class include:
(A)  short life property defined in Class 1;
(B)  short life trade fixtures defined in Class 3 ; and
(C)  computer hardware defined in Class 12.
(iii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 4

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    66%
         10                    50%
         09                    30%
         08                    15%
         07                    10%

(e)  Class 5 - Long Life Trade Fixtures.  Class 5 property
is subject to functional obsolescence in the form of style
changes.

(i)  Examples of property in this class include:
(A)  furniture;
(B)  bars and sinks:
(C)  booths, tables and chairs;
(D)  beauty and barber shop fixtures;
(E)  cabinets and shelves;
(F)  displays, cases and racks;
(G)  office furniture;
(H)  theater seats;
(I)  water slides; and
(J)  signs, mechanical and electrical.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 5

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    91%
         10                    82%
         09                    71%
         08                    63%
         07                    54%
         06                    46%
         05                    36%
         04                    26%
         03  and prior         13%

(f)  Class 6 - Heavy and Medium Duty Trucks.
(i)  Examples of property in this class include:
(A)  heavy duty trucks;
(B)  medium duty trucks;
(C)  crane trucks;
(D)  concrete pump trucks; and
(E)  trucks with well-boring rigs.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost new.
(iii)  Cost new of vehicles in this class is defined as

follows:
(A)  the documented actual cost of the vehicle for new

vehicles; or
(B)  75 percent of the manufacturer's suggested retail price.
(iv)  For state assessed vehicles, cost new shall include the

value of attached equipment.
(v)  The 2012 percent good applies to 2012 models

purchased in 2011.
(vi)  Trucks weighing two tons or more have a residual

taxable value of $1,750.

TABLE 6

                           Percent Good
       Model Year          of Cost New

           12                  90%
           11                  71%
           10                  66%
           09                  60%
           08                  54%
           07                  49%
           06                  43%
           05                  38%
           04                  32%
           03                  27%
           02                  21%
           01                  15%
           00                  10%
           99 and prior         4%
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(g)  Class 7 - Medical and Dental Equipment.  Class 7
property is subject to a high degree of technological
development by the health industry.

(i)  Examples of property in this class include:
(A)  medical and dental equipment and instruments;
(B)  exam tables and chairs;
(C)  microscopes; and
(D)  optical equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 7

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    93%
         10                    85%
         09                    76%
         08                    70%
         07                    63%
         06                    57%
         05                    50%
         04                    43%
         03                    33%
         02                    23%
         01 and prior          11%

(h)  Class 8 - Machinery and Equipment.  Property in this
class is subject to considerable functional and economic
obsolescence created by competition as technologically
advanced and more efficient equipment becomes available.

(i)  Examples of property in this class include:
(A)  manufacturing machinery;
(B)  amusement rides;
(C)  bakery equipment;
(D)  distillery equipment;
(E)  refrigeration equipment;
(F)  laundry and dry cleaning equipment;
(G)  machine shop equipment;
(H)  processing equipment;
(I)  auto service and repair equipment;
(J)  mining equipment;
(K)  ski lift machinery;
(L)  printing equipment;
(M)  bottling or cannery equipment;
(N)  packaging equipment; and
(O)  pollution control equipment.
(ii)  Except as provided in Subsection (6)(g)(iii), taxable

value is calculated by applying the percent good factor against
the acquisition cost of the property.

(iii)  (A)  Notwithstanding Subsection (6)(g)(ii), the taxable
value of the following oil refinery pollution control equipment
required by the federal Clean Air Act shall be calculated
pursuant to Subsection (6)(g)(iii)(B):

(I)  VGO (Vacuum Gas Oil)  reactor;
(II)  HDS (Diesel Hydrotreater)  reactor;
(III)  VGO compressor;
(IV)  VGO furnace;
(V)  VGO and HDS high pressure exchangers;
(VI)  VGO, SRU (Sulfur Recovery Unit), SWS (Sour

Water Stripper), and TGU; (Tail Gas Unit)  low pressure
exchangers;

(VII)  VGO, amine, SWS, and HDS separators and drums;
(VIII)  VGO and tank pumps;
(IX)  TGU modules; and
(X)  VGO tank and air coolers.
(B)  The taxable value of the oil refinery pollution control

equipment described in Subsection (6)(g)(iii)(A)  shall be
calculated by:

(I)  applying the percent good factor in Table 8 against the
acquisition cost of the property; and

(II)  multiplying the product described in Subsection
(6)(g)(iii)(B)(I) by 50%.

TABLE 8

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    93%
         10                    85%
         09                    76%
         08                    70%
         07                    63%
         06                    57%
         05                    50%
         04                    43%
         03                    33%
         02                    23%
         01 and prior          11%

(i)  Class 9 - Off-Highway Vehicles.
(i)  Because Section 59-2-405.2 subjects off-highway

vehicles to an age-based uniform fee, a percent good schedule
is not necessary.

(j)  Class 10 - Railroad Cars.  The Class 10 schedule was
developed to value the property of railroad car companies.
Functional and economic obsolescence is recognized in the
developing technology of the shipping industry.  Heavy wear
and tear is also a factor in valuing this class of property.

(i)  Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 10

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    94%
         10                    89%
         09                    81%
         08                    77%
         07                    72%
         06                    69%
         05                    64%
         04                    60%
         03                    53%
         02                    45%
         01                    36%
         00                    27%
         99                    19%
         98 and prior           9%

(k)  Class 11 - Street Motorcycles.
(i)  Because Section 59-2-405.2 subjects street motorcycles

to an age-based uniform fee, a percent good schedule is not
necessary.

(l)  Class 12 - Computer Hardware.
(i)  Examples of property in this class include:
(A)  data processing equipment;
(B)  personal computers;
(C)  main frame computers;
(D)  computer equipment peripherals;
(E)  cad/cam systems; and
(F)  copiers.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 12

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    62%
         10                    46%
         09                    21%
         08                     9%
         07 and prior           7%

(m)  Class 13 - Heavy Equipment.
(i)  Examples of property in this class include:
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(A)  construction equipment;
(B)  excavation equipment;
(C)  loaders;
(D)  batch plants;
(E)  snow cats; and
(F)  pavement sweepers.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
(iii)  2012 model equipment purchased in 2011 is valued at

100 percent of acquisition cost.

TABLE 13

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    53%
         10                    50%
         09                    47%
         08                    44%
         07                    41%
         06                    38%
         05                    35%
         04                    32%
         03                    29%
         02                    26%
         01                    23%
         00                    19%
         99                    16%
         98 and prior          12%

(n)  Class 14 - Motor Homes.
(i)  Taxable value is calculated by applying the percent

good against the cost new.
(ii)  The 2012 percent good applies to 2012 models

purchased in 2011.
(iii)  Motor homes have a residual taxable value of $1,000.

TABLE 14

                           Percent Good
       Model Year          of Cost New

           12                  90%
           11                  66%
           10                  62%
           09                  59%
           08                  56%
           07                  52%
           06                  49%
           05                  45%
           04                  42%
           03                  38%
           02                  35%
           01                  31%
           00                  28%
           99                  25%
           98                  21%
           97                  18%
           96 and prior        13%

(o)  Class 15 - Semiconductor Manufacturing Equipment.
Class 15 applies only to equipment used in the production of
semiconductor products.  Equipment used in the semiconductor
manufacturing industry is subject to significant economic and
functional obsolescence due to rapidly changing technology and
economic conditions.

(i)  Examples of property in this class include:
(A)  crystal growing equipment;
(B)  die assembly equipment;
(C)  wire bonding equipment;
(D)  encapsulation equipment;
(E)  semiconductor test equipment;
(F)  clean room equipment;
(G)  chemical and gas systems related to semiconductor

manufacturing;
(H)  deionized water systems;
(I)  electrical systems; and
(J)  photo mask and wafer manufacturing dedicated to

semiconductor production.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 15

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    47%
         10                    34%
         09                    24%
         08                    15%
         07 and prior           6%

(p)  Class 16 - Long-Life Property.  Class 16 property has
a long physical life with little obsolescence.

(i)  Examples of property in this class include:
(A)  billboards;
(B)  sign towers;
(C)  radio towers;
(D)  ski lift and tram towers;
(E)  non-farm grain elevators; and
(F)  bulk storage tanks.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 16

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    96%
         10                    90%
         09                    86%
         08                    84%
         07                    81%
         06                    80%
         05                    78%
         04                    77%
         03                    73%
         02                    68%
         01                    61%
         00                    55%
         99                    49%
         98                    42%
         97                    35%
         96                    29%
         95                    22%
         94                    15%
         93 and prior           8%

(q)  Class 17 - Vessels Equal to or Greater Than 31 Feet in
Length.

(i)  Examples of property in this class include:
(A)  houseboats equal to or greater than 31 feet in length;
(B)  sailboats equal to or greater than 31 feet in length; and
(C)  yachts equal to or greater than 31 feet in length.
(ii)  A vessel, including an outboard motor of the vessel,

under 31 feet in length:
(A)  is not included in Class 17;
(B)  may not be valued using Table 17; and
(C)  is subject to an age-based uniform fee under Section

59-2-405.2.
(iii)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.
(iv)  The Tax Commission and assessors shall rely on the

following sources to determine cost new for property in this
class:

(A)  the following publications or valuation methods:
(I)  the manufacturer's suggested retail price listed in the

ABOS Marine Blue Book;
(II)  for property not listed in the ABOS Marine Blue Book

but listed in the NADA Marine Appraisal Guide, the NADA
average value for the property divided by the percent good
factor; or

(III)  for property not listed in the ABOS Marine Blue
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Book or the NADA Appraisal Guide:
(aa)  the manufacturer's suggested retail price for

comparable property; or
(bb)  the cost new established for that property by a

documented valuation source; or
(B)  the documented actual cost of new or used property in

this class.
(v)  The 2012 percent good applies to 2012 models

purchased in 2011.
(vi)  Property in this class has a residual taxable value of

$1,000.

TABLE 17

                           Percent Good
       Model Year          of Cost New

           12                  90%
           11                  59%
           10                  57%
           09                  55%
           08                  53%
           07                  51%
           06                  50%
           05                  47%
           04                  45%
           03                  42%
           02                  40%
           01                  37%
           00                  35%
           99                  32%
           98                  30%
           97                  27%
           96                  25%
           95                  22%
           94                  20%
           93                  17%
           92                  15%
           91 and prior        12%

(r)  Class 17a - Vessels Less Than 31 Feet in Length
(i)  Because Section 59-2-405.2 subjects vessels less than

31 feet in length to an age-based uniform fee, a percent good
schedule is not necessary.

(s)  Class 18 - Travel Trailers and Class 18a - Tent
Trailers/Truck Campers.

(i)  Because Section 59-2-405.2 subjects travel trailers and
tent trailers/truck campers to an age-based uniform fee, a percent
good schedule is not necessary.

(t)  Class 20 - Petroleum and Natural Gas Exploration and
Production Equipment.  Class 20 property is subject to
significant functional and economic obsolescence due to the
volatile nature of the petroleum industry.

(i)  Examples of property in this class include:
(A)  oil and gas exploration equipment;
(B)  distillation equipment;
(C)  wellhead assemblies;
(D)  holding and storage facilities;
(E)  drill rigs;
(F)  reinjection equipment;
(G)  metering devices;
(H)  cracking equipment;
(I)  well-site generators, transformers, and power lines;
(J)  equipment sheds;
(K)  pumps;
(L)  radio telemetry units; and
(M)  support and control equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 20

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    92%
         10                    83%

         09                    81%
         08                    75%
         07                    71%
         06                    67%
         05                    62%
         04                    58%
         03                    50%
         02                    40%
         01                    31%
         00                    20%
         99 and prior          11%

(u)  Class 21 - Commercial  Trailers.
(i)  Examples of property in this class include:
(A)  dry freight van trailers;
(B)  refrigerated van trailers;
(C)  flat bed trailers;
(D)  dump trailers;
(E)  livestock trailers; and
(F)  tank trailers.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.  For state
assessed vehicles, cost new shall include the value of attached
equipment.

(iii)  The 2012 percent good applies to 2012 models
purchased in 2011.

(iv)  Commercial trailers have a residual taxable value of
$1,000.

TABLE 21

                           Percent Good
       Model Year          of Cost New

           12                  95%
           11                  83%
           10                  79%
           09                  74%
           08                  70%
           07                  65%
           06                  60%
           05                  56%
           04                  51%
           03                  46%
           02                  42%
           01                  37%
           00                  33%
           99                  28%
           98                  23%
           97                  19%
           96 and prior        14%

(v)  Class 21a - Other Trailers (Non-Commercial).
(i)  Because Section 59-2-405.2 subjects this class of

trailers to an age-based uniform fee, a percent good schedule is
not necessary.

(w)  Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans.

(i)  Class 22 vehicles fall within four subcategories:
domestic passenger cars, foreign passenger cars, light trucks,
including utility vehicles, and vans.

(ii)  Because Section 59-2-405.1 subjects Class 22 property
to an age-based uniform fee, a percent good schedule is not
necessary.

(x)  Class 22a - Small Motor Vehicles.
(i)  Because Section 59-2-405.2 subjects small motor

vehicles to an age-based uniform fee, a percent good schedule
is not necessary.

(y)  Class 23 - Aircraft Required to be Registered With the
State.

(i)  Because Section 59-2-404 subjects aircraft required to
be registered with the state to a statewide uniform fee, a percent
good schedule is not necessary.

(z)  Class 24 - Leasehold Improvements on Exempt Real
Property.

(i)  The Class 24 schedule is to be used only for those
leasehold improvements where the underlying real property is
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owned by an entity exempt from property tax under Section 59-
2-1101.  See Tax Commission rule R884-24P-32.  Leasehold
improvements include:

(A)  walls and partitions;
(B)  plumbing and roughed-in fixtures;
(C)  floor coverings other than carpet;
(D)  store fronts;
(E)  decoration;
(F)  wiring;
(G)  suspended or acoustical ceilings;
(H)  heating and cooling systems; and
(I)  iron or millwork trim.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost of acquisition, including
installation.

(iii)  The Class 3 schedule is used to value short life
leasehold improvements.

TABLE 24

       Year of             Percent of
     Installation       Installation Cost

         11                    94%
         10                    88%
         09                    82%
         08                    77%
         07                    71%
         06                    65%
         05                    59%
         04                    54%
         03                    48%
         02                    42%
         01                    36%
         00 and prior          30%

(aa)  Class 25 - Aircraft Parts Manufacturing Tools and
Dies.  Property in this class is generally subject to rapid
physical, functional, and economic obsolescence due to rapid
technological and economic shifts in the airline parts
manufacturing industry.  Heavy wear and tear is also a factor in
valuing this class of property.

(i)  Examples of property in this class include:
(A)  aircraft parts manufacturing jigs and dies;
(B)  aircraft parts manufacturing molds;
(C)  aircraft parts manufacturing patterns;
(D)  aircraft parts manufacturing taps and gauges;
(E)  aircraft parts manufacturing test equipment; and
(F)  aircraft parts manufacturing fixtures.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 25

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    84%
         10                    69%
         09                    51%
         08                    36%
         07                    19%
         06 and prior           4%

(bb)  Class 26 - Personal Watercraft.
(i)  Because Section 59-2-405.2 subjects personal

watercraft to an age-based uniform fee, a percent good schedule
is not necessary.

(cc)  Class 27 - Electrical Power Generating Equipment and
Fixtures

(i)  Examples of property in this class include:
(A)  electrical power generators; and
(B)  control equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 27

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         11                    97%
         10                    95%
         09                    92%
         08                    90%
         07                    87%
         06                    84%
         05                    82%
         04                    79%
         03                    77%
         02                    74%
         01                    71%
         00                    69%
         99                    66%
         98                    64%
         97                    61%
         96                    58%
         95                    56%
         94                    53%
         93                    51%
         92                    48%
         91                    45%
         90                    43%
         89                    40%
         88                    38%
         87                    35%
         86                    32%
         85                    30%
         84                    27%
         83                    25%
         82                    22%
         81                    19%
         80                    17%
         79                    14%
         78                    12%
         77 and prior           9%

The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2012.

R884-24P-35.  Annual Statement for Certain Exempt Uses
of Property Pursuant to Utah Code Ann. Section 59-2-1102.

(1)  The purpose of this rule is to provide guidance to
property owners required to file an annual statement under
Section 59-2-1102 in order to claim a property tax exemption
under Subsection 59-2-1101(3)(a)(iv) or (v).

(2)  The annual statement filed pursuant to Section 59-2-
1102 shall contain the following information for the specific
property for which an exemption is sought:

(a)  the owner of record of the property;
(b)  the property parcel, account, or serial number;
(c)  the location of the property;
(d)  the tax year in which the exemption was originally

granted;
(e)  a description of any change in the use of the real or

personal property since January 1 of the prior year;
(f)  the name and address of any person or organization

conducting a business for profit on the property;
(g)  the name and address of any organization that uses the

real or personal property and pays a fee for that use that is
greater than the cost of maintenance and utilities associated with
the property;

(h)  a description of any personal property leased by the
owner of record for which an exemption is claimed;

(i)  the name and address of the lessor of property
described in Subsection (2)(h);

(j)  the signature of the owner of record or the owner's
authorized representative; and

(k)  any other information the county may require.
(3)  The annual statement shall be filed:
(a)  with the county legislative body in the county in which

the property is located;
(b)  on or before March 1; and
(c)  using:
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(i)  Tax Commission form PT-21, Annual Statement for
Continued Property Tax Exemption; or

(ii)  a form that contains the information required under
Subsection (2).

R884-24P-36.  Contents of Real Property Tax Notice
Pursuant to Utah Code Ann. Section 59-2-1317.

A.  In addition to the information required by Section 59-2-
1317, the tax notice for real property shall specify the following:

1.  the property identification number;
2.  the appraised value of the property and, if applicable,

any adjustment for residential exemptions expressed in terms of
taxable value;

3.  if applicable, tax relief for taxpayers eligible for blind,
veteran, or poor abatement or the circuit breaker, which shall be
shown as credits to total taxes levied; and

4.  itemized tax rate information for each taxing entity and
total tax rate.

R884-24P-37.  Separate Values of Land and Improvements
Pursuant to Utah Code Ann. Sections 59-2-301 and 59-2-305.

A.  The county assessor shall maintain an appraisal record
of all real property subject to assessment by the county.  The
record shall include the following information:

1.  owner of the property;
2.  property identification number;
3.  description and location of the property; and
4.  full market value of the property.
B.  Real property appraisal records shall show separately

the value of the land and the value of any improvements.

R884-24P-38.  Nonoperating Railroad Properties Pursuant
to Utah Code Ann. Section 59-2-201.

(1)(a)  "Railroad right of way" (RR-ROW) means a strip of
land upon which a railroad company constructs the road bed.

(b)  RR-ROW within incorporated towns and cities shall
consist of 50 feet on each side of the main line main track,
branch line main track or main spur track.  Variations to the 50-
foot standard shall be approved on an individual basis.

(c)  RR-ROW outside incorporated towns and cities shall
consist of the actual right-of-way owned if not in excess of 100
feet on each side of the center line of the main line main track,
branch line main track, or main spur track.  In cases where
unusual conditions exist, such as mountain cuts, fills, etc., and
more than 100 feet on either side of the main track is required
for ROW and where small parcels of land are otherwise required
for ROW purposes, the necessary additional area shall be
reported as RR-ROW.

(2)  Assessment of nonoperating railroad properties.
Railroad property formerly assessed by the unitary method that
has been determined to be nonoperating, and that is not
necessary to the conduct of the business, shall be assessed
separately by the local county assessor.

(3)  Assessment procedures.
(a)  Properties charged to nonoperating accounts are

reviewed by the Property Tax Division, and if taxable, are
assessed and placed on the local county assessment rolls
separately from the operating properties.

(b)  RR-ROW is considered operating and necessary to the
conduct and contributing to the income of the business.  Any
revenue derived from leasing of property within the RR-ROW
is considered railroad operating revenues.

(c)  Real property outside of the RR-ROW that is necessary
to the conduct of the railroad operation is considered part of the
unitary value.  Some examples are:

(i)  company homes occupied by superintendents and other
employees on 24-hour call;

(ii)  storage facilities for railroad operations;
(iii)  communication facilities; and

(iv)  spur tracks outside of RR-ROW.
(d)  Abandoned RR-ROW is considered nonoperating and

shall be reported as such by the railroad companies.
(e)  Real property outside of the RR-ROW that is not

necessary to the conduct of the railroad operations is classified
as nonoperating and therefore assessed by the local county
assessor.  Some examples are:

(i)  land leased to service station operations;
(ii)  grocery stores;
(iii)  apartments;
(iv)  residences; and
(v)  agricultural uses.
(f)  RR-ROW obtained by government grant or act of

Congress is deemed operating property.
(4)  Notice of Determination.  It is the responsibility of the

Property Tax Division to provide a notice of determination to
the owner of the railroad property and the assessor of the county
where the railroad property is located immediately after such
determination of operating or nonoperating status has been
made.  If there is no appeal to the notice of determination, the
Property Tax Division shall notify the assessor of the county
where the property is located so that the property may be placed
on the roll for local assessment.

(5)  Appeals.  Any interested party who wishes to contest
the determination of operating or nonoperating property may do
so by filing a request for agency action within ten days of the
notice of determination of operating or nonoperating properties.
Request for agency action may be made pursuant to Title 63G,
Chapter 4.

R884-24P-40.  Exemption of Parsonages, Rectories,
Monasteries, Homes and Residences Pursuant to Utah Code
Annotated 59-2-1101(d) and Article XIII, Section 2 of the
Utah Constitution.

A.  Parsonages, rectories, monasteries, homes and
residences if used exclusively for religious purposes, are exempt
from property taxes if they meet all of the following
requirements:

1.  The land and building are owned by a religious
organization which has qualified with the Internal Revenue
Service as a Section 501(c)(3) organization and which
organization continues to meet the requirements of that section.

2.  The building is occupied only by persons whose full
time efforts are devoted to the religious organization and the
immediate families of such persons.

3.  The religious organization, and not the individuals who
occupy the premises, pay all payments, utilities, insurance,
repairs, and all other costs and expenses related to the care and
maintenance of the premises and facilities.

B.  The exemption for one person and the family of such
person is limited to the real estate that is reasonable for the
residence of the family and which remains actively devoted
exclusively to the religious purposes.  The exemption for more
than one person, such as a monastery, is limited to that amount
of real estate actually devoted exclusively to religious purposes.

C.  Vacant land which is not actively used by the religious
organization, is not deemed to be devoted exclusively to
religious purposes, and is therefore not exempt from property
taxes.

1.  Vacant land which is held for future development or
utilization by the religious organization is not deemed to be
devoted exclusively to religious purposes and therefore not tax
exempt.

2.  Vacant land is tax exempt after construction commences
or a building permit is issued for construction of a structure or
other improvements used exclusively for religious purposes.

R884-24P-42.  Farmland Assessment Audits and Personal
Property Audits Pursuant to Utah Code Ann. Subsection 59-
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2-508, and Section 59-2-705.
(1)  Upon completion of commission audits of personal

property accounts or land subject to the Farmland Assessment
Act, the following procedures shall be implemented:

(a)  If an audit reveals an incorrect assignment of property,
or an increase or decrease in value, the county assessor shall
correct the assessment on the assessment roll and the tax roll.

(b)  A revised Notice of Property Valuation and Tax
Changes or tax notice or both shall be mailed to the taxpayer for
the current year and any previous years affected.

(c)  The appropriate tax rate for each year shall be applied
when computing taxes due for previous years.

(2)  Assessors shall not alter results of an audit without first
submitting the changes to the commission for review and
approval.

(3)  The commission shall review assessor compliance with
this rule.  Noncompliance may result in an order for corrective
action.

R884-24P-44.  Farm Machinery and Equipment Exemption
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-
1101.

A.  The use of the machinery and equipment, whether by
the claimant or a lessee, shall determine the exemption.

1.  For purposes of this rule, the term owner includes a
purchaser under an installment purchase contract or capitalized
lease where ownership passes to the purchaser at the end of the
contract without the exercise of an option on behalf of the
purchaser or seller.

B.  Farm machinery and equipment is used primarily for
agricultural purposes if it is used primarily for the production or
harvesting of agricultural products.

C.  The following machinery and equipment is used
primarily for the production or harvesting of agricultural
products:

1.  Machinery and equipment used on the farm for storage,
cooling, or freezing of fruits or vegetables;

2.  Except as provided in C.3., machinery and equipment
used in fruit or vegetable growing operations if the machinery
and equipment does not physically alter the fruit or vegetables;
and

3.  Machinery and equipment that physically alters the form
of fruits or vegetables if the operations performed by the
machinery or equipment are reasonable and necessary in the
preparation of the fruit or vegetables for wholesale marketing.

D.  Machinery and equipment used for processing of
agricultural products are not exempt.

R884-24P-49.  Calculating the Utah Apportioned Value of a
Rail Car Fleet Pursuant to Utah Code Ann. Section 59-2-201.

A.  Definitions.
1.  "Average market value per rail car" means the fleet rail

car market value divided by the number of rail cars in the fleet.
2.  "Fleet rail car market value" means the sum of:
a)(1)  the yearly acquisition costs of the fleet's rail cars;
(2)  multiplied by the appropriate percent good factors

contained in Class 10 of R884-24P- 33, Personal Property
Valuation Guides and Schedules; and

b)  the sum of betterments by year.
(1)  Except as provided in A.2.b)(2), the sum of

betterments by year shall be depreciated on a 14-year straight
line method.

(2)  Notwithstanding the provisions of A.2.b)(1),
betterments shall have a residual value of two percent.

3.  "In-service rail cars" means the number of rail cars in
the fleet, adjusted for out-of- service rail cars.

4. a)  "Out-of-service rail cars" means rail cars:
(1)  out-of-service for a period of more than ten

consecutive hours; or

(2)  in storage.
b)  Rail cars cease to be out-of-service once repaired or

removed from storage.
c)  Out-of-service rail cars do not include rail cars idled for

less than ten consecutive hours due to light repairs or routine
maintenance.

5.  "System car miles" means both loaded and empty miles
accumulated in the U.S., Canada, and Mexico during the prior
calendar year by all rail cars in the fleet.

6.  "Utah car miles" mean both loaded and empty miles
accumulated within Utah during the prior calendar year by all
rail cars in the fleet.

7. "Utah percent of system factor" means the Utah car miles
divided by the system car miles.

B.  The provisions of this rule apply only to private rail car
companies.

C.  To receive an adjustment for out-of-service rail cars, the
rail car company must report the number of out-of-service days
to the commission for each of the company's rail car fleets.

D.  The out-of-service adjustment is calculated as follows.
1.  Divide the out-of-service days by 365 to obtain the out-

of-service rail car equivalent.
2.  Subtract the out-of-service rail car equivalent calculated

in D.1. from the number of rail cars in the fleet.
E.  The taxable value for each rail car fleet apportioned to

Utah, for which the Utah percent of system factor is more than
50 percent, shall be determined by multiplying the Utah percent
of system factor by the fleet rail car market value.

F.  The taxable value for each rail car company apportioned
to Utah, for which the Utah percent of system factor is less than
or equal to 50 percent, shall be determined in the following
manner.

1.  Calculate the number of fleet rail cars allocated to Utah
under the Utah percent of system factor.  The steps for this
calculation are as follows.

a)  Multiply the Utah percent of system factor by the in-
service rail cars in the fleet.

b)  Multiply the product obtained in F.1.a) by 50 percent.
2.  Calculate the number of fleet rail cars allocated to Utah

under the time speed factor.  The steps for this calculation are as
follows.

a) Divide the fleet's Utah car miles by the average rail car
miles traveled in Utah per year.  The Commission has
determined that the average rail car miles traveled in Utah per
year shall equal 200,000 miles.

b)  Multiply the quotient obtained in F.2.a) by the percent
of in-service rail cars in the fleet.

c)  Multiply the product obtained in F.2.b) by 50 percent.
3.  Add the number of fleet rail cars allocated to Utah

under the Utah percent of system factor, calculated in F.1.b),
and the number of fleet rail cars allocated to Utah under the time
speed factor, calculated in F.2.c), and multiply that sum by the
average market value per rail car.

R884-24P-50.  Apportioning the Utah Proportion of
Commercial Aircraft Valuations Pursuant to Utah Code
Ann. Section 59-2-201.

A.  Definitions.
1.  "Commercial air carrier" means any air charter service,

air contract service or airline as defined by Section 59-2-102.
2.  "Ground time" means the time period beginning at the

time an aircraft lands and ending at the time an aircraft takes off.
B.  The commission shall apportion to a tax area the

assessment of the mobile flight equipment owned by a
commercial air carrier in the proportion that the ground time in
the tax area bears to the total ground time in the state.

C.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning with the 1999 calendar
year.
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R884-24P-52.  Criteria for Determining Primary Residence
Pursuant to Utah Code Ann. Sections 59-2-102, 59-2-103,
and 59-2-103.5.

(1)  "Household" is as defined in Section 59-2-102.
(2)  "Primary residence" means the location where domicile

has been established.
(3)  Except as provided in Subsections (4) and (6)(c) and

(f), the residential exemption provided under Section 59-2- 103
is limited to one primary residence per household.

(4)  An owner of multiple properties may receive the
residential exemption on all properties for which the property is
the primary residence of the tenant.

(5)  Factors or objective evidence determinative of domicile
include:

(a)  whether or not the individual voted in the place he
claims to be domiciled;

(b)  the length of any continuous residency in the location
claimed as domicile;

(c)  the nature and quality of the living accommodations
that an individual has in the location claimed as domicile as
opposed to any other location;

(d)  the presence of family members in a given location;
(e)  the place of residency of the individual's spouse or the

state of any divorce of the individual and his spouse;
(f)  the physical location of the individual's place of

business or sources of income;
(g)  the use of local bank facilities or foreign bank

institutions;
(h) the location of registration of vehicles, boats, and RVs;
(i)  membership in clubs, churches, and other social

organizations;
(j)  the addresses used by the individual on such things as:
(i)  telephone listings;
(ii)  mail;
(iii)  state and federal tax returns;
(iv)  listings in official government publications or other

correspondence;
(v)  driver's license;
(vi)  voter registration; and
(vii)  tax rolls;
(k)  location of public schools attended by the individual or

the individual's dependents;
(l) the nature and payment of taxes in other states;
(m)  declarations of the individual:
(i)  communicated to third parties;
(ii)  contained in deeds;
(iii)  contained in insurance policies;
(iv)  contained in wills;
(v)  contained in letters;
(vi)  contained in registers;
(vii)  contained in mortgages; and
(viii)  contained in leases.
(n)  the exercise of civil or political rights in a given

location;
(o)  any failure to obtain permits and licenses normally

required of a resident;
(p)  the purchase of a burial plot in a particular location;
(q)  the acquisition of a new residence in a different

location.
(6)  Administration of the Residential Exemption.
(a)  Except as provided in Subsections (6)(b), (d), and (e),

the first one acre of land per residential unit shall receive the
residential exemption.

(b)  If a parcel has high density multiple residential units,
such as an apartment complex or a mobile home park, the
amount of land, up to the first one acre per residential unit,
eligible to receive the residential exemption shall be determined
by the use of the land.  Land actively used for residential
purposes qualifies for the exemption.

(c)  If the county assessor determines that a property under
construction will qualify as a primary residence upon
completion, the property shall qualify for the residential
exemption while under construction.

(d)  A property assessed under the Farmland Assessment
Act shall receive the residential exemption only for the
homesite.

(e)  A property with multiple uses, such as residential and
commercial, shall receive the residential exemption only for the
percentage of the property that is used as a primary residence.

(f)  If the county assessor determines that an unoccupied
property will qualify as a primary residence when it is occupied,
the property shall qualify for the residential exemption while
unoccupied.

(g)(i)  An application for the residential exemption required
by an ordinance enacted under Section 59-2-103.5 shall contain
the following information for the specific property for which the
exemption is requested:

(A)  the owner of record of the property;
(B)  the property parcel number;
(C)  the location of the property;
(D)  the basis of the owner's knowledge of the use of the

property;
(E)  a description of the use of the property;
(F)  evidence of the domicile of the inhabitants of the

property; and
(G) the signature of all owners of the property certifying

that the property is residential property.
(ii)  The application under Subsection (6)(g)(i) shall be:
(A)  on a form provided by the county; or
(B)  in a writing that contains all of the information listed

in Subsection (6)(g)(i).

R884-24P-53.  2012 Valuation Guides for Valuation of Land
Subject to the Farmland Assessment Act Pursuant to Utah
Code Ann. Section 59-2-515.

(1)  Each year the Property Tax Division shall update and
publish schedules to determine the taxable value for land subject
to the Farmland Assessment Act on a per acre basis.

(a)  The schedules shall be based on the productivity of the
various types of agricultural land as determined through crop
budgets and net rents.

(b)  Proposed schedules shall be transmitted by the
Property Tax Division to county assessors for comment before
adoption.

(c)  County assessors may not deviate from the schedules.
(d)  Not all types of agricultural land exist in every county.

If no taxable value is shown for a particular county in one of the
tables, that classification of agricultural land does not exist in
that county.

(2)  All property qualifying for agricultural use assessment
pursuant to Section 59-2-503 shall be assessed on a per acre
basis as follows:

(a)  Irrigated farmland shall be assessed under the
following classifications.

(i)  Irrigated I.  The following counties shall assess
Irrigated I property based upon the per acre values listed below:

TABLE 1
Irrigated I

          1)   Box Elder                852
          2)   Cache                    740
          3)   Carbon                   552
          4)   Davis                    893
          5)   Emery                    530
          6)   Iron                     848
          7)   Kane                     444
          8)   Millard                  840
          9)   Salt Lake                742
         10)   Utah                     782
         11)   Washington               695
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         12)   Weber                    843

(ii)  Irrigated II.  The following counties shall assess
Irrigated II property based upon the per acre values listed below:

TABLE 2
Irrigated II

          1)   Box Elder                748
          2)   Cache                    632
          3)   Carbon                   440
          4)   Davis                    784
          5)   Duchesne                 514
          6)   Emery                    427
          7)   Grand                    410
          8)   Iron                     744
          9)   Juab                     468
         10)   Kane                     341
         11)   Millard                  737
         12)   Salt Lake                638
         13)   Sanpete                  569
         14)   Sevier                   593
         15)   Summit                   491
         16)   Tooele                   480
         17)   Utah                     677
         18)   Wasatch                  518
         19)   Washington               592
         20)   Weber                    739

(iii)  Irrigated III.  The following counties shall assess
Irrigated III property based upon the per acre values listed
below:

TABLE 3
Irrigated III

          1)   Beaver                   602
          2)   Box Elder                589
          3)   Cache                    479
          4)   Carbon                   291
          5)   Davis                    631
          6)   Duchesne                 361
          7)   Emery                    269
          8)   Garfield                 224
          9)   Grand                    258
         10)   Iron                     591
         11)   Juab                     315
         12)   Kane                     189
         13)   Millard                  583
         14)   Morgan                   411
         15)   Piute                    354
         16)   Rich                     188
         17)   Salt Lake                485
         18)   San Juan                 189
         19)   Sanpete                  416
         20)   Sevier                   442
         21)   Summit                   334
         22)   Tooele                   322
         23)   Uintah                   391
         24)   Utah                     519
         25)   Wasatch                  359
         26)   Washington               435
         27)   Wayne                    350
         28)   Weber                    588

(iv)  Irrigated IV.  The following counties shall assess
Irrigated IV property based upon the per acre values listed
below:

TABLE 4
Irrigated IV

          1)   Beaver                   495
          2)   Box Elder                486
          3)   Cache                    372
          4)   Carbon                   187
          5)   Daggett                  206
          6)   Davis                    527
          7)   Duchesne                 253
          8)   Emery                    166
          9)   Garfield                 121
         10)   Grand                    156
         11)   Iron                     483
         12)   Juab                     209
         13)   Kane                      86
         14)   Millard                  475

         15)   Morgan                   304
         16)   Piute                    247
         17)   Rich                      88
         18)   Salt Lake                376
         19)   San Juan                  86
         20)   Sanpete                  313
         21)   Sevier                   339
         22)   Summit                   232
         23)   Tooele                   219
         24)   Uintah                   289
         25)   Utah                     417
         26)   Wasatch                  257
         27)   Washington               327
         28)   Wayne                    247
         29)   Weber                    479

(b)  Fruit orchards shall be assessed per acre based upon
the following schedule:

TABLE 5
Fruit Orchards

          1)   Beaver                   600
          2)   Box Elder                650
          3)   Cache                    600
          4)   Carbon                   600
          5)   Davis                    655
          6)   Duchesne                 600
          7)   Emery                    600
          8)   Garfield                 600
          9)   Grand                    600
         10)   Iron                     600
         11)   Juab                     600
         12)   Kane                     600
         13)   Millard                  600
         14)   Morgan                   600
         15)   Piute                    600
         16)   Salt Lake                600
         17)   San Juan                 600
         18)   Sanpete                  600
         19)   Sevier                   600
         20)   Summit                   600
         21)   Tooele                   600
         22)   Uintah                   600
         23)   Utah                     660
         24)   Wasatch                  600
         25)   Washington               710
         26)   Wayne                    600
         27)   Weber                    655

(c)  Meadow IV property shall be assessed per acre based
upon the following schedule:

TABLE 6
Meadow IV

          1)   Beaver                   247
          2)   Box Elder                266
          3)   Cache                    275
          4)   Carbon                   132
          5)   Daggett                  161
          6)   Davis                    275
          7)   Duchesne                 168
          8)   Emery                    141
          9)   Garfield                 106
         10)   Grand                    136
         11)   Iron                     265
         12)   Juab                     154
         13)   Kane                     111
         14)   Millard                  198
         15)   Morgan                   200
         16)   Piute                    194
         17)   Rich                     108
         18)   Salt Lake                231
         19)   Sanpete                  197
         20)   Sevier                   202
         21)   Summit                   206
         22)   Tooele                   190
         23)   Uintah                   210
         24)   Utah                     255
         25)   Wasatch                  212
         26)   Washington               232
         27)   Wayne                    176
         28)   Weber                    308

(d)  Dry land shall be classified as one of the following two
categories and shall be assessed on a per acre basis as follows:
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(i)  Dry III.  The following counties shall assess Dry III
property based upon the per acre values listed below:

TABLE 7
Dry III

          1)   Beaver                    56
          2)   Box Elder                102
          3)   Cache                    129
          4)   Carbon                    53
          5)   Davis                     55
          6)   Duchesne                  58
          7)   Garfield                  52
          8)   Grand                     53
          9)   Iron                      53
         10)   Juab                      54
         11)   Kane                      52
         12)   Millard                   51
         13)   Morgan                    69
         14)   Rich                      52
         15)   Salt Lake                 58
         16)   San Juan                  59
         17)   Sanpete                   58
         18)   Summit                    52
         19)   Tooele                    56
         20)   Uintah                    58
         21)   Utah                      54
         22)   Wasatch                   52
         23)   Washington                52
         24)   Weber                     83

(ii)  Dry IV.  The following counties shall assess Dry IV
property based upon the per acre values listed below:

TABLE 8
Dry IV

          1)   Beaver                    17
          2)   Box Elder                 64
          3)   Cache                     90
          4)   Carbon                    16
          5)   Davis                     17
          6)   Duchesne                  21
          7)   Garfield                  16
          8)   Grand                     16
          9)   Iron                      16
         10)   Juab                      17
         11)   Kane                      16
         12)   Millard                   15
         13)   Morgan                    31
         14)   Rich                      16
         15)   Salt Lake                 17
         16)   San Juan                  19
         17)   Sanpete                   21
         18)   Summit                    16
         19)   Tooele                    16
         20)   Uintah                    21
         21)   Utah                      17
         22)   Wasatch                   16
         23)   Washington                15
         24)   Weber                     48

(e)  Grazing land shall be classified as one of the following
four categories and shall be assessed on a per acre basis as
follows:

(i)  Graze 1.  The following counties shall assess Graze I
property based upon the per acre values listed below:

TABLE 9
GR I

          1)   Beaver                    74
          2)   Box Elder                 78
          3)   Cache                     74
          4)   Carbon                    53
          5)   Daggett                   55
          6)   Davis                     63
          7)   Duchesne                  71
          8)   Emery                     74
          9)   Garfield                  79
         10)   Grand                     80
         11)   Iron                      76
         12)   Juab                      67
         13)   Kane                      77
         14)   Millard                   79
         15)   Morgan                    69

         16)   Piute                     93
         17)   Rich                      67
         18)   Salt Lake                 71
         19)   San Juan                  79
         20)   Sanpete                   65
         21)   Sevier                    66
         22)   Summit                    74
         23)   Tooele                    73
         24)   Uintah                    83
         25)   Utah                      68
         26)   Wasatch                   54
         27)   Washington                67
         28)   Wayne                     91
         29)   Weber                     71

(ii)  Graze II.  The following counties shall assess Graze II
property based upon the per acre values listed below:

TABLE 10
GR II

          1)   Beaver                    23
          2)   Box Elder                 24
          3)   Cache                     24
          4)   Carbon                    16
          5)   Daggett                   15
          6)   Davis                     20
          7)   Duchesne                  23
          8)   Emery                     22
          9)   Garfield                  24
         10)   Grand                     23
         11)   Iron                      23
         12)   Juab                      20
         13)   Kane                      25
         14)   Millard                   25
         15)   Morgan                    22
         16)   Piute                     27
         17)   Rich                      21
         18)   Salt Lake                 22
         19)   San Juan                  26
         20)   Sanpete                   19
         21)   Sevier                    19
         22)   Summit                    21
         23)   Tooele                    21
         24)   Uintah                    29
         25)   Utah                      24
         26)   Wasatch                   18
         27)   Washington                22
         28)   Wayne                     29
         29)   Weber                     21

(iii)  Graze III.  The following counties shall assess Graze
III property based upon the per acre values below:

TABLE 11
GR III

          1)   Beaver                    17
          2)   Box Elder                 18
          3)   Cache                     16
          4)   Carbon                    13
          5)   Daggett                   12
          6)   Davis                     13
          7)   Duchesne                  14
          8)   Emery                     15
          9)   Garfield                  17
         10)   Grand                     16
         11)   Iron                      16
         12)   Juab                      14
         13)   Kane                      16
         14)   Millard                   17
         15)   Morgan                    14
         16)   Piute                     19
         17)   Rich                      14
         18)   Salt Lake                 15
         19)   San Juan                  17
         20)   Sanpete                   14
         21)   Sevier                    14
         22)   Summit                    15
         23)   Tooele                    14
         24)   Uintah                    20
         25)   Utah                      14
         26)   Wasatch                   13
         27)   Washington                14
         28)   Wayne                     19
         29)   Weber                     15
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(iv)  Graze IV.  The following counties shall assess Graze
IV property based upon the per acre values listed below:

TABLE 12
GR IV

          1)   Beaver                     6
          2)   Box Elder                  5
          3)   Cache                      5
          4)   Carbon                     5
          5)   Daggett                    5
          6)   Davis                      5
          7)   Duchesne                   5
          8)   Emery                      6
          9)   Garfield                   5
         10)   Grand                      6
         11)   Iron                       6
         12)   Juab                       5
         13)   Kane                       5
         14)   Millard                    5
         15)   Morgan                     6
         16)   Piute                      6
         17)   Rich                       5
         18)   Salt Lake                  5
         19)   San Juan                   5
         20)   Sanpete                    5
         21)   Sevier                     5
         22)   Summit                     5
         23)   Tooele                     5
         24)   Uintah                     6
         25)   Utah                       5
         26)   Wasatch                    5
         27)   Washington                 5
         28)   Wayne                      5
         29)   Weber                      6

(f)  Land classified as nonproductive shall be assessed as
follows on a per acre basis:

TABLE 13
Nonproductive Land

          Nonproductive Land
              1)  All Counties            5

R884-24P-55.  Counties to Establish Ordinance for Tax Sale
Procedures Pursuant to Utah Code Ann. Section 59-2-1351.1.

A.  "Collusive bidding" means any agreement or
understanding reached by two or more parties that in any way
alters the bids the parties would otherwise offer absent the
agreement or understanding.

B.  Each county shall establish a written ordinance for real
property tax sale procedures.

C.  The written ordinance required under B. shall be
displayed in a public place and shall be available to all
interested parties.

D.  The tax sale ordinance shall address, as a minimum, the
following issues:

1.  bidder registration procedures;
2.  redemption rights and procedures;
3.  prohibition of collusive bidding;
4.  conflict of interest prohibitions and disclosure

requirements;
5.  criteria for accepting or rejecting bids;
6.  sale ratification procedures;
7.  criteria for granting bidder preference;
8.  procedures for recording tax deeds;
9.  payments methods and procedures;
10.  procedures for contesting bids and sales;
11.  criteria for striking properties to the county;
12.  procedures for disclosing properties withdrawn from

the sale for reasons other than redemption; and
13.  disclaimers by the county with respect to sale

procedures and actions.

R884-24P-56.  Assessment, Collection, and Apportionment
of Property Tax on Commercial Transportation Property
Pursuant to Utah Code Ann. Sections 41-1a-301 and 59-2-

801.
A.  For purposes of Section 59-2-801, the previous year's

statewide rate shall be calculated as follows:
1.  Each county's overall tax rate is multiplied by the

county's percent of total lane miles of principal routes.
2.  The values obtained in A.1. for each county are summed

to arrive at the statewide rate.
B.  The assessment of vehicles apportioned under Section

41-1a-301 shall be apportioned at the same percentage ratio that
has been filed with the Motor Vehicle Division of the State Tax
Commission for determining the proration of registration fees.

C.  For purposes of Section 59-2-801(2), principal route
means lane miles of interstate highways and clover leafs, U.S.
highways, and state highways extending through each county as
determined by the Commission from current state Geographic
Information System databases.

R884-24P-57.  Judgment Levies Pursuant to Utah Code Ann.
Sections 59-2-918.5, 59-2-924, 59-2-1328, and 59-2-1330.

(1)  Definitions.
(a)  "Issued" means the date on which the judgment is

signed.
(b)  "2.5% of the total ad valorem property taxes collected

by the taxing entity in the previous fiscal year" includes any
revenues collected by a judgment levy imposed in the prior year.

(2)  A taxing entity's share of a judgment or order shall
include the taxing entity's share of any interest that must be paid
with the judgment or order.

(3)  The judgment levy public hearing required by Section
59- 2-918.5 shall be held as follows:

(a)  For taxing entities operating under a July 1 through
June 30 fiscal year, the public hearing shall be held at least 10
days after the Notice of Property Valuation and Tax Changes is
mailed.

(b)  For taxing entities operating under a January 1 through
December 31 fiscal year:

(i)  for judgments issued from the prior June 1 through
December 15, the public hearing shall be held at the same time
as the hearing at which the annual budget is adopted;

(ii)  for judgments issued from the prior December 16
through May 31, the public hearing shall be held at least 10
days after the Notice of Property Valuation and Tax Changes is
mailed.

(c)  If the taxing entity is required to hold a hearing under
Section 59-2-919, the judgment levy hearing required by
Subsections (3)(a) and (3)(b)(ii) shall be held at the same time
as the hearing required under Section 59-2-919.

(4)  If the Section 59-2-918.5 advertisement is combined
with the Section 59-2-919 advertisement, the combined
advertisement shall aggregate the general tax increase and
judgment levy information.

(5)  In the case of taxing entities operating under a January
1 through December 31 fiscal year, the advertisement for
judgments issued from the previous December 16 through May
31 shall include any judgments issued from the previous June 1
through December 15 that the taxing entity advertised and
budgeted for at its December budget hearing.

(6)  All taxing entities imposing a judgment levy shall file
with the commission a signed statement certifying that all
judgments for which the judgment levy is imposed have met the
statutory requirements for imposition of a judgment levy.

(a)  The signed statement shall contain the following
information for each judgment included in the judgment levy:

(i)  the name of the taxpayer awarded the judgment;
(ii)  the appeal number of the judgment; and
(iii)  the taxing entity's pro rata share of the judgment.
(b)  Along with the signed statement, the taxing entity must

provide the commission the following:
(i)  a copy of all judgment levy newspaper advertisements
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required;
(ii)  the dates all required judgment levy advertisements

were published in the newspaper;
(iii)  a copy of the final resolution imposing the judgment

levy;
(iv)  a copy of the Notice of Property Valuation and Tax

Changes, if required; and
(v)  any other information required by the commission.
(7)  The provisions of House Bill 268, Truth in Taxation -

Judgment Levy (1999 General Session), do not apply to
judgments issued prior to January 1, 1999.

R884-24P-58.  One-Time Decrease in Certified Rate Based
on Estimated County Option Sales Tax Pursuant to Utah
Code Ann. Section 59-2-924.

A.  The estimated sales tax revenue to be distributed to a
county under Section 59-12-1102 shall be determined based on
the following formula:

1.  sharedown of the commission's sales tax econometric
model based on historic patterns, weighted 40 percent;

2.  time series models, weighted 40 percent; and
3.  growth rate of actual taxable sales occurring from

January 1 through March 31 of the year a tax is initially imposed
under Title 59, Chapter 12, Part 11, County Option Sales and
Use Tax, weighted 20 percent.

R884-24P-59.  One-Time Decrease in Certified Rate Based
on Estimated Additional Resort Communities Sales Tax
Pursuant to Utah Code Ann. Section 59-2-924.

A.  The estimated additional resort communities sales tax
revenue to be distributed to a municipality under Section 59-12-
402 shall be determined based on the following formula:

1.  time series model, econometric model, or simple
average, based upon the availability of and variation in the data,
weighted 75 percent; and

2.  growth rate of actual taxable sales occurring from
January 1 through March 31 of the year a tax is initially imposed
under Section 59-12-402, weighted 25 percent.

R884-24P-60.  Age-Based Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.1.

A.  For purposes of Section 59-2-405.1, "motor vehicle" is
as defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

B.  The uniform fee established in Section 59-2-405.1 is
levied against motor vehicles and state-assessed commercial
vehicles classified under Class 22 - Passenger Cars, Light
Trucks/Utility Vehicles, and Vans, in Tax Commission rule
R884-24P- 33.

C.  Personal property subject to the uniform fee imposed in
Section 59-2-405 is not subject to the Section 59-2-405.1
uniform fee.

D.  The following classes of personal property are not
subject to the Section 59-2-405.1 uniform fee, but remain
subject to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  mobile and manufactured homes;
5.  machinery or equipment that can function only when

attached to or used in conjunction with motor vehicles or state-
assessed commercial vehicles.

E.  The age of a motor vehicle or state-assessed commercial
vehicle, for purposes of Section 59-2-405.1, shall be determined
by subtracting the vehicle model year from the current calendar

year.
F.  The only Section 59-2-405.1 uniform fee due upon

registration or renewal of registration is the uniform fee
calculated based on the age of the vehicle under E. on the first
day of the registration period for which the registrant:

1.  in the case of an original registration, registers the
vehicle; or

2.  in the case of a renewal of registration, renews the
registration of the vehicle in accordance with Section 41-1a-
216.

G.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed motor
vehicles that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
motor vehicles registered in Utah and subject to Section 59-2-
405.1 to determine the value of motor vehicles that may be
subtracted from the allocated unit value.

H.  The motor vehicle of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405.1 uniform fee.

I.  A motor vehicle belonging to a Utah resident member of
the armed forces stationed in another state is not subject to the
Section 59-2-405.1 uniform fee at the time of registration or
renewal of registration as long as the motor vehicle is kept in the
other state.

J.  The situs of a motor vehicle or state-assessed
commercial vehicle subject to the Section 59-2-405.1 uniform
fee is determined in accordance with Section 59-2-104.  Situs of
purchased motor vehicles or state-assessed commercial vehicles
shall be the tax area of the purchaser's domicile, unless the
motor vehicle or state-assessed commercial vehicle will be kept
in a tax area other than the tax area of the purchaser's domicile
for more than six months of the year.

1.  If an assessor discovers a motor vehicle or state-
assessed commercial vehicle that is kept in the assessor's county
but registered in another, the assessor may submit an affidavit
along with evidence that the vehicle is kept in that county to the
assessor of the county in which the vehicle is registered.  Upon
agreement, the assessor of the county of registration shall
forward the fee collected to the county of situs within 30
working days.

2.  If the owner of a motor vehicle or state-assessed
commercial vehicle registered in Utah is domiciled outside of
Utah, the taxable situs of the vehicle is presumed to be the
county in which the uniform fee was paid, unless an assessor's
affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all motor vehicles
and state-assessed commercial vehicles subject to state
registration and their corresponding taxable situs.

4.  Section 59-2-405.1 uniform fees received by a county
that require distribution to a purchaser's domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405.1 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405.1 uniform fee.

L.  The veteran's exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405.1 uniform fee.

M.  The value of motor vehicles and state-assessed
commercial vehicles to be considered part of the tax base for
purposes of determining debt limitations pursuant to Article
XIII, Section 14 of the Utah Constitution, shall be determined
by dividing the Section 59-2-405.1 uniform fee collected by
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.015.
N.  The provisions of this rule shall be implemented and

become binding on taxpayers beginning January 1, 1999.

R884-24P-61.  1.5 Percent Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.

A.  Definitions.
1.  For purposes of Section 59-2-405, "motor vehicle" is as

defined in Section 41-1a-102, except that motor vehicle does not
include motorcycles as defined in Section 41-1a-102.

2.  "Recreational vehicle" means a vehicular unit other than
a mobile home, primarily designed as a temporary dwelling for
travel, recreational, or vacation use, which is either self-
propelled or pulled by another vehicle.

a)  Recreational vehicle includes a travel trailer, a camping
trailer, a motor home, and a fifth wheel trailer.

b)  Recreational vehicle does not include a van unless
specifically designed or modified for use as a temporary
dwelling.

B.  The uniform fee established in Section 59-2-405 is
levied against the following types of personal property, unless
specifically excluded by Section 59-2-405:

1.  motor vehicles that are not classified under Class 22 -
Passenger Cars, Light Trucks/Utility Vehicles, and Vans, in Tax
Commission rule R884-24P-33;

2.  watercraft required to be registered with the state;
3.  recreational vehicles required to be registered with the

state; and
4.  all other tangible personal property required to be

registered with the state before it is used on a public highway,
on a public waterway, on public land, or in the air.

C.  The following classes of personal property are not
subject to the Section 59-2-405 uniform fee, but remain subject
to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles.

D.  The fair market value of tangible personal property
subject to the Section 59-2-405 uniform fee is based on
depreciated cost new as established in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules," published annually by the Tax Commission.

E.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed personal
property that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
personal property registered in Utah and subject to Section 59-
2- 405 to determine the value of personal property that may be
subtracted from the allocated unit value.

F.  If a property's valuation is appealed to the county board
of equalization under Section 59-2-1005, the property shall
become subject to a total revaluation.  All adjustments are made
on the basis of their effect on the property's average retail value
as of the January 1 lien date and according to Tax Commission
rule R884-24P-33.

G.  The county assessor may change the fair market value
of any individual item of personal property in his jurisdiction for
any of the following reasons:

1.  The manufacturer's suggested retail price ("MSRP") or
the cost new was not included on the state printout, computer
tape, or registration card;

2.  The MSRP or cost new listed on the state records was
inaccurate; or

3.  In the assessor's judgment, an MSRP or cost new
adjustment made as a result of a property owner's informal
request will continue year to year on a percentage basis.

H.  If the personal property is of a type subject to annual
registration, the Section 59-2-405 uniform fee is due at the time
the registration is due.  If the personal property is not registered
during the year, the owner remains liable for payment of the
Section 59-2-405 uniform fee to the county assessor.

1.  No additional uniform fee may be levied upon personal
property transferred during a calendar year if the Section 59-2-
405 uniform fee has been paid for that calendar year.

2.  If the personal property is of a type registered for
periods in excess of one year, the Section 59-2-405 uniform fee
shall be due annually.

3.  The personal property of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405 uniform fee.

4.  Personal property belonging to a Utah resident member
of the armed forces stationed in another state is not subject to
the Section 59-2-405 uniform fee as long as the personal
property is kept in another state.

5.  Noncommercial trailers weighing 750 pounds or less are
not subject to the Section 59-2-405 uniform fee or ad valorem
property tax but may be registered at the request of the owner.

I.  If the personal property is of a type subject to annual
registration, registration of that personal property may not be
completed unless the Section 59-2-405 uniform fee has been
paid, even if the taxpayer is appealing the uniform fee valuation.
Delinquent fees may be assessed in accordance with Sections
59-2- 217 and 59-2-309 as a condition precedent to registration.

J.  The situs of personal property subject to the Section 59-
2-405 uniform fee is determined in accordance with Section 59-
2- 104. Situs of purchased personal property shall be the tax
area of the purchaser's domicile, unless the personal property
will be kept in a tax area other than the tax area of the
purchaser's domicile for more than six months of the year.

1.  If an assessor discovers personal property that is kept in
the assessor's county but registered in another, the assessor may
submit an affidavit along with evidence that the property is kept
in that county to the assessor of the county in which the
personal property is registered.  Upon agreement, the assessor
of the county of registration shall forward the fee collected to
the county of situs within 30 working days.

2.  If the owner of personal property registered in Utah is
domiciled outside of Utah, the taxable situs of the property is
presumed to be the county in which the uniform fee was paid,
unless an assessor's affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all personal
property subject to state registration and its corresponding
taxable situs.

4.  Section 59-2-405 uniform fees received by a county that
require distribution to a purchaser's domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405 uniform fee.

L.  The veteran's exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405 uniform fee.

M.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-62.  Valuation of State Assessed Unitary
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Properties Pursuant to Utah Code Ann. Section 59-2-201.
(1)  Purpose.  The purpose of this rule is to:
(a)  specify consistent mass appraisal methodologies to be

used by the Property Tax Division (Division) in the valuation of
tangible property assessable by the Commission; and

(b)  identify preferred valuation methodologies to be
considered by any party making an appraisal of an individual
unitary property.

(2)  Definitions:
(a)  "Cost regulated utility" means any public utility

assessable by the Commission whose allowed revenues are
determined by a rate of return applied to a rate base set by a state
or federal regulatory commission.

(b)  "Fair market value" means the amount at which
property would change hands between a willing buyer and a
willing seller, neither being under any compulsion to buy or sell
and both having reasonable knowledge of the relevant facts.
Fair market value reflects the value of property at its highest and
best use, subject to regulatory constraints.

(c)  "Rate base" means the aggregate account balances
reported as such by the cost regulated utility to the applicable
state or federal regulatory commission.

(d)  "Unitary property" means operating property that is
assessed by the Commission pursuant to Section 59-2-201(1)(a)
through (c).

(i)  Unitary properties include:
(A)  all property that operates as a unit across county lines,

if the values must be apportioned among more than one county
or state; and

(B)  all property of public utilities as defined in Section 59-
2-102.

(ii)  These properties, some of which may be cost regulated
utilities, are defined under one of the following categories.

(A)  "Telecommunication properties" include the operating
property of local exchange carriers, local access providers, long
distance carriers, cellular telephone or personal communication
service (PCS) providers and pagers, and other similar properties.

(B)  "Energy properties" include the operating property of
natural gas pipelines, natural gas distribution companies, liquid
petroleum products pipelines, and electric corporations,
including electric generation, transmission, and distribution
companies, and other similar entities.

(C)  "Transportation properties" include the operating
property of all airlines, air charter services, air contract services,
including major and small passenger carriers and major and
small air freighters, long haul and short line railroads, and other
similar properties.

(3)  All tangible operating property owned, leased, or used
by unitary companies is subject to assessment and taxation
according to its fair market value as of January 1, and as
provided in Utah Constitution Article XIII, Section 2.
Intangible property as defined under Section 59-2-102 is not
subject to assessment and taxation.

(4)  General Valuation Principles. Unitary properties shall
be assessed at fair market value based on generally accepted
appraisal theory as provided under this rule.

(a)  The assemblage or enhanced value attributable to the
tangible property should be included in the assessed value.  See
Beaver County v. WilTel, Inc., 995 P.2d 602 (Utah 2000).  The
value attributable to intangible property must, when possible, be
identified and removed from value when using any valuation
method and before that value is used in the reconciliation
process.

(b)  The preferred methods to determine fair market value
are the cost approach and a yield capitalization income indicator
as set forth in Subsection (5).

(i)  Other generally accepted appraisal methods may also be
used when it can be demonstrated that such methods are
necessary to more accurately estimate fair market value.

(ii)  Direct capitalization and the stock and debt method
typically capture the value of intangible property at higher levels
than other methods.  To the extent intangible property cannot be
identified and removed, relatively less weight shall be given to
such methods in the reconciliation process, as set forth in
Subsection (5)(d).

(iii)  Preferred valuation methods as set forth in this rule
are, unless otherwise stated, rebuttable presumptions,
established for purposes of consistency in mass appraisal.  Any
party challenging a preferred valuation method must
demonstrate, by a preponderance of evidence, that the proposed
alternative establishes a more accurate estimate of fair market
value.

(c)  Non-operating Property.  Property that is not necessary
to the operation of unitary properties and is assessed by a local
county assessor, and property separately assessed by the
Division, such as registered motor vehicles, shall be removed
from the correlated unit value or from the state allocated value.

(5)  Appraisal Methodologies.
(a)  Cost Approach.  Cost is relevant to value under the

principle of substitution, which states that no prudent investor
would pay more for a property than the cost to construct a
substitute property of equal desirability and utility without
undue delay.  A cost indicator may be developed under one or
more of the following methods: replacement cost new less
depreciation (RCNLD), reproduction cost less depreciation
(reproduction cost), and historic cost less depreciation (HCLD).

(i)  "Depreciation" is the loss in value from any cause.
Different professions recognize two distinct definitions or types
of depreciation.

(A)  Accounting.  Depreciation, often called "book" or
"accumulated" depreciation, is calculated according to generally
accepted accounting principles or regulatory guidelines.  It is
the amount of capital investment written off on a firm's
accounting records in order to allocate the original or historic
cost of an asset over its life.  Book depreciation is typically
applied to historic cost to derive HCLD.

(B)  Appraisal.  Depreciation, sometimes referred to as
"accrued" depreciation, is the difference between the market
value of an improvement and its cost new.  Depreciation is
typically applied to replacement or reproduction cost, but
should be applied to historic cost if market conditions so
indicate.  There are three types of depreciation:

(I)  Physical deterioration results from regular use and
normal aging, which includes wear and tear, decay, and the
impact of the elements.

(II)  Functional obsolescence is caused by internal property
characteristics or flaws in the structure, design, or materials that
diminish the utility of an improvement.

(III)  External, or economic, obsolescence is an impairment
of an improvement due to negative influences from outside the
boundaries of the property, and is generally incurable.  These
influences usually cannot be controlled by the property owner
or user.

(ii)  Replacement cost is the estimated cost to construct, at
current prices, a property with utility equivalent to that being
appraised, using modern materials, current technology and
current standards, design, and layout.  The use of replacement
cost instead of reproduction cost eliminates the need to estimate
some forms of functional obsolescence.

(iii)  Reproduction cost is the estimated cost to construct,
at current prices, an exact duplicate or replica of the property
being assessed, using the same materials, construction
standards, design, layout and quality of workmanship, and
embodying any functional obsolescence.

(iv)  Historic cost is the original construction or acquisition
cost as recorded on a firm's accounting records.  Depending
upon the industry, it may be appropriate to trend HCLD to
current costs.  Only trending indexes commonly recognized by
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the specific industry may be used to adjust HCLD.
(v)  RCNLD may be impractical to implement; therefore

the preferred cost indicator of value in a mass appraisal
environment for unitary property is HCLD.  A party may
challenge the use of HCLD by proposing a different cost
indicator that establishes a more accurate cost estimate of value.

(b)  Income Capitalization Approach.  Under the principle
of anticipation, benefits from income in the future may be
capitalized into an estimate of present value.

(i)  Yield Capitalization.  The yield capitalization formula
is CF/(k-g), where "CF" is a single year's normalized cash flow,
"k" is the nominal, risk adjusted discount or yield rate, and "g"
is the expected growth rate of the cash flow.

(A)  Cash flow is restricted to the operating property in
existence on the lien date, together with any replacements
intended to maintain, but not expand or modify, existing
capacity or function.  Cash flow is calculated as net operating
income (NOI) plus non-cash charges (e.g., depreciation and
deferred income taxes), less capital expenditures and additions
to working capital necessary to achieve the expected growth "g".
Information necessary for the Division to calculate the cash flow
shall be summarized and submitted to the Division by March 1
on a form provided by the Division.

(I)  NOI is defined as net income plus interest.
(II)  Capital expenditures should include only those

necessary to replace or maintain existing plant and should not
include any expenditure intended primarily for expansion or
productivity and capacity enhancements.

(III)  Cash flow is to be projected for the year immediately
following the lien date, and may be estimated by reviewing
historic cash flows, forecasting future cash flows, or a
combination of both.

(Aa)  If cash flows for a subsidiary company are not
available or are not allocated on the parent company's cash flow
statements, a method of allocating total cash flows must be
developed based on sales, fixed assets, or other reasonable
criteria.  The subsidiary's total is divided by the parent's total to
derive the allocation percentage to estimate the subsidiary's cash
flow.

(Bb)  If the subject company does not provide the
Commission with its most recent cash flow statements by March
1 of the assessment year, the Division may estimate cash flow
using the best information available.

(B)  The discount rate (k) shall be based upon a weighted
average cost of capital (WACC) considering current market debt
rates and equity yields.  WACC should reflect a typical capital
structure for comparable companies within the industry.

(I)  The cost of debt should reflect the current market rate
(yield to maturity) of debt with the same credit rating as the
subject company.

(II)  The cost of equity is estimated using standard methods
such as the capital asset pricing model (CAPM), the Risk
Premium and Dividend Growth models, or other recognized
models.

(Aa)  The CAPM is the preferred method to estimate the
cost of equity.  More than one method may be used to correlate
a cost of equity, but only if the CAPM method is weighted at
least 50% in the correlation.

(Bb)  The CAPM formula is k(e) = R(f) + (Beta x Risk
Premium), where k(e) is the cost of equity and R(f) is the risk
free rate.

(Cc)  The risk free rate shall be the current market rate on
20-year Treasury bonds.

(Dd)  The beta should reflect an average or value-weighted
average of comparable companies and should be drawn
consistently from Value Line or an equivalent source.  The beta
of the specific assessed property should also be considered.

(Ee)  The risk premium shall be the arithmetic average of
the spread between the return on stocks and the income return

on long term bonds for the entire historical period contained in
the Ibbotson Yearbook published immediately following the
lien date.

(C)  The growth rate "g" is the expected future growth of
the cash flow attributable to assets in place on the lien date, and
any future replacement assets.

(I)  If insufficient information is available to the Division,
either from public sources or from the taxpayer, to determine a
rate, "g" will be the expected inflationary rate in the Gross
Domestic Product Price Deflator obtained in Value Line.  The
growth rate and the methodology used to produce it shall be
disclosed in a capitalization rate study published by the
Commission by February 15 of the assessment year.

(ii)  A discounted cash flow (DCF) method may be
impractical to implement in a mass appraisal environment, but
may be used when reliable cash flow estimates can be
established.

(A)  A DCF model should incorporate for the terminal
year, and to the extent possible for the holding period, growth
and discount rate assumptions that would be used in the yield
capitalization method defined under Subsection (5)(b)(i).

(B)  Forecasted growth may be used where unusual income
patterns are attributed to

(I)  unused capacity;
(II)  economic conditions; or
(III)  similar circumstances.
(C)  Growth may not be attributed to assets not in place as

of the lien date.
(iii)  Direct Capitalization is an income technique that

converts an estimate of a single year's income expectancy into
an indication of value in one direct step, either by dividing the
normalized income estimate by a capitalization rate or by
multiplying the normalized income estimate by an income
factor.

(c)  Market or Sales Comparison Approach.  The market
value of property is directly related to the prices of comparable,
competitive properties.  The market approach is estimated by
comparing the subject property to similar properties that have
recently sold.

(I)  Sales of comparable property must, to the extent
possible, be adjusted for elements of comparison, including
market conditions, financing, location, physical characteristics,
and economic characteristics.  When considering the sales of
stock, business enterprises, or other properties that include
intangible assets, adjustments must be made for those
intangibles.

(II)  Because sales of unitary properties are infrequent, a
stock and debt indicator may be viewed as a surrogate for the
market approach.  The stock and debt method is based on the
accounting principle which holds that the market value of assets
equal the market value of liabilities plus shareholder's equity.

(d)  Reconciliation.  When reconciling value indicators into
a final estimate of value, the appraiser shall take into
consideration the availability, quantity, and quality of data, as
well as the strength and weaknesses of each value indicator.
Weighting percentages used to correlate the value approaches
will generally vary by industry, and may vary by company if
evidence exists to support a different weighting.  The Division
must disclose in writing the weighting percentages used in the
reconciliation for the final assessment.  Any departure from the
prior year's weighting must be explained in writing.

(6)  Property Specific Considerations.  Because of unique
characteristics of properties and industries, modifications or
alternatives to the general value indicators may be required for
specific industries.

(a)  Cost Regulated Utilities.
(i)  HCLD is the preferred cost indicator of value for cost

regulated utilities because it represents an approximation of the
basis upon which the investor can earn a return.  HCLD is
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calculated by taking the historic cost less depreciation as
reflected in the utility's net plant accounts, and then:

(A)  subtracting intangible property;
(B)  subtracting any items not included in the utility's rate

base (e.g., deferred income taxes and, if appropriate, acquisition
adjustments); and

(C)  adding any taxable items not included in the utility's
net plant account or rate base.

(ii)  Deferred Income Taxes, also referred to as DFIT, is an
accounting entry that reflects the difference between the use of
accelerated depreciation for income tax purposes and the use of
straight-line depreciation for financial statements.  For
traditional rate base regulated companies, regulators generally
exclude deferred income taxes from rate base, recognizing it as
ratepayer contributed capital.  Where rate base is reduced by
deferred income taxes for rate base regulated companies, they
shall be removed from HCLD.

(iii)  Items excluded from rate base under Subsections
(6)(a)(i)(A) or (B) should not be subtracted from HCLD to the
extent it can be shown that regulators would likely permit the
rate base of a potential purchaser to include a premium over
existing rate base.

(b)(i)  Railroads.
(ii)  The cost indicator should generally be given little or no

weight because there is no observable relationship between cost
and fair market value.

(c)  Airlines, air charter services, and air contract services.
(i)  For purposes of this Subsection (6)(c):
(A)  "aircraft pricing guide" means a nationally recognized

publication that assigns value estimates for individual
commercial aircraft that are in average condition typical for their
type and vintage, and identified by year, make and model;

(B)  "airline" means an:
(I)  airline under Section 59-2-102;
(II)  air charter service under Section 59-2-102; and
(III)  air contract service under Section 59-2-102;
(C)  "airline market indicator" means an estimate of value

based on an aircraft pricing guide; and
(D)  "non-mobile flight equipment" means all operating

property of an airline, air charter service, or air contract service
that is not within the definition of mobile flight equipment under
Section 59-2-102.

(ii)  In situations where the use of preferred methods for
determining fair market value under Subsection (5) does not
produce a reasonable estimate of the fair market value of the
property of an airline operating as a unit, an airline market
indicator published in an aircraft pricing guide, and adjusted as
provided in Subsections (6)(c)(ii)(A) and (6)(c)(ii)(B), may be
used to estimate the fair market value of the airline property.

(A)(I)  In order to reflect the value of a fleet of aircraft as
part of an operating unit, an aircraft market indicator shall
include a fleet adjustment or equivalent valuation for a fleet.

(II)  If a fleet adjustment is provided in an aircraft pricing
guide, the adjustment under Subsection (6)(c)(ii)(A)(I) shall
follow the directions in that guide.  If no fleet adjustment is
provided in an aircraft pricing guide, the standard adjustment
under Subsection (6)(c)(ii)(A)(I) shall be 20 percent from a
wholesale value or equivalent level of value as published in the
guide.

(B)  Non-mobile flight equipment shall be valued using the
cost approach under Subsection (5)(a) or the market or sales
comparison approach under Subsection (5)(c), and added to the
value of the fleet.

(iii)  An income capitalization approach under Subsection
(5)(b) shall incorporate the information available to make an
estimate of future cash flows.

(iv)(A)  When an aircraft market indicator under
Subsection (6)(c)(ii) is used to estimate the fair market value of
an airline, the Division shall:

(I)  calculate the fair market value of the airline using the
preferred methods under Subsection (5);

(II)  retain the calculations under Subsection
(6)(c)(iv)(A)(I) in the work files maintained by the Division;
and

(III)  include the amounts calculated under Subsection
(6)(c)(iv)(A)(I) in any appraisal report that is produced in
association with an assessment issued by the Division.

(B)  When an aircraft market indicator under Subsection
(6)(c)(ii) is used, the Division shall justify in any appraisal
report issued with an assessment why the preferred methods
under Subsection (5) were not used.

(v)(A)  When the preferred methods under Subsection (5)
are used to estimate the fair market value of an airline, the
Division shall:

(I)  calculate an aircraft market indicator under Subsection
(6)(c)(ii);

(II)  retain the calculations under Subsection (6)(c)(v)(A)(I)
in the work files maintained by the Division; and

(III)  include the amounts calculated under Subsection
(6)(c)(v)(A)(I) in any appraisal report that is produced in
association with an assessment issued by the Division.

(B)  Value estimates from an aircraft pricing guide under
Subsection (6)(c)(i)(A) along with the valuation of non-mobile
flight equipment under Subsection (6)(c)(ii)(B) shall, when
possible, also be included in an assessment or appraisal report
for purposes of comparison.

(C)  Reasons for not including a value estimate required
under Subsection (6)(c)(v)(B) include:

(I)  failure to file a return; or
(II)  failure to identify specific aircraft.

R884-24P-63.  Performance Standards and Training
Requirements Pursuant to Utah Code Ann. Section 59-2-406.

A.  The party contracting to perform services shall develop
a written customer service performance plan within 60 days
after the contract for performance of services is signed.

1.  The customer service performance plan shall address:
a)  procedures the contracting party will follow to minimize

the time a customer waits in line; and
b)  the manner in which the contracting party will promote

alternative methods of registration.
2.  The party contracting to perform services shall provide

a copy of its customer service performance plan to the party for
whom it provides services.

3.  The party for whom the services are provided may, no
more often than semiannually, audit the contracting party's
performance based on its customer service performance plan,
and may report the results of the audit to the county commission
or the state tax commissioners, as applicable.

B.  Each county office contracting to perform services shall
conduct initial training of its new employees.

C.  The Tax Commission shall provide regularly scheduled
training for all county offices contracting to perform motor
vehicle functions.

R884-24P-64.  Determination and Application of Taxable
Value for Purposes of the Property Tax Exemptions for
Veterans With a Disability and the Blind Pursuant to Utah
Code Ann. Sections 59-2-1104 and 59-2-1106.

For purposes of Sections 59-2-1104 and 59-2-1106, the
taxable value of tangible personal property subject to a uniform
fee under Sections 59-2-405.1 or 59-2-405.2 shall be calculated
by dividing the uniform fee the tangible personal property is
subject to by .015.

R884-24P-65.  Assessment of Transitory Personal Property
Pursuant to Utah Code Ann. Section 59-2-402.

A.  "Transitory personal property"means tangible personal
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property that is used or operated primarily at a location other
than a fixed place of business of the property owner or lessee.

B.  Transitory personal property in the state on January 1
shall be assessed at 100 percent of fair market value.

C.  Transitory personal property that is not in the state on
January 1 is subject to a proportional assessment when it has
been in the state for 90 consecutive days in a calendar year.

1.  The determination of whether transitory personal
property has been in the state for 90 consecutive days shall
include the days the property is outside the state if, within 10
days of its removal from the state, the property is:

a)  brought back into the state; or
b)  substituted with transitory personal property that

performs the same function.
D.  Once transitory personal property satisfies the

conditions under C., tax shall be proportionally assessed for the
period:

1.  beginning on the first day of the month in which the
property was brought into Utah; and

2.  for the number of months remaining in the calendar
year.

E.  An owner of taxable transitory personal property who
removes the property from the state prior to December and who
qualifies for a refund of taxes assessed and paid, shall receive a
refund based on the number of months remaining in the calendar
year at the time the property is removed from the state and for
which the tax has been paid.

1.  The refund provisions of this subsection apply to
transitory personal property taxes assessed under B. and C.

2.  For purposes of determining the refund under this
subsection, any portion of a month remaining shall be counted
as a full month.

F.  If tax has been paid for transitory personal property and
that property is subsequently moved to another county in Utah:

1.  No additional assessment may be imposed by any
county to which the property is subsequently moved; and

2.  No portion of the assessed tax may be transferred to the
subsequent county.

R884-24P-66.  County Board of Equalization Procedures and
Appeals Pursuant to Utah Code Ann. Section 59-2-1004.

(1)(a)  "Factual error" means an error that is:
(i)  objectively verifiable without the exercise of discretion,

opinion, or judgment;
(ii)  demonstrated by clear and convincing evidence; and
(iii)  agreed upon by the taxpayer and the assessor.
(b)  Factual error includes:
(i)  a mistake in the description of the size, use, or

ownership of a property;
(ii)  a clerical or typographical error in reporting or entering

the data used to establish valuation or equalization;
(iii)  an error in the classification of a property that is

eligible for a property tax exemption under:
(A)  Section 59-2-103; or
(B)  Title 59, Chapter 2, Part 11;
(iv)  an error in the classification of a property that is

eligible for assessment under Title 59, Chapter 2, Part 5;
(v)  valuation of a property that is not in existence on the

lien date; and
(vi)  a valuation of a property assessed more than once, or

by the wrong assessing authority.
(c)  Factual error does not include:
(i)  an alternative approach to value;
(ii)  a change in a factor or variable used in an approach to

value; or
(iii)  any other adjustment to a valuation methodology.
(2)  If the county has not formally adopted board of

equalization rules and procedures under Section 59-2-1001 that
have been approved by the commission, the procedures

contained in this rule must be followed.
(3)  To achieve standing with the county board of

equalization and have a decision rendered on the merits of the
case, the taxpayer shall provide the following minimum
information to the county board of equalization:

(a)  the name and address of the property owner;
(b)  the identification number, location, and description of

the property;
(c)  the value placed on the property by the assessor;
(d)  the taxpayer's estimate of the fair market value of the

property; and
(e)  a signed statement indicating the evidence or

documentation that the taxpayer will present to the county board
of equalization.

(4)  If the signed statement required under Subsection
(3)(e) is not attached, the county will notify the taxpayer of the
defect in the claim and permit at least ten calendar days to cure
the defect before dismissing the matter for lack of sufficient
evidence to support the claim for relief.

(5)  If the taxpayer appears before the county board of
equalization and fails to produce the evidence or documentation
described under Subsection (3)(e) and the county has notified
the taxpayer under Subsection (4), the county may dismiss the
matter for lack of evidence to support a claim for relief.

(6)  If the minimum information required under Subsection
(3) is supplied and the taxpayer produces the evidence or
documentation described in the taxpayer's signed statement
under Subsection (3)(e), the county board of equalization shall
render a decision on the merits of the case.

(7)  The county board of equalization may dismiss an
appeal for lack of jurisdiction when the claimant limits
arguments to issues not under the jurisdiction of the county
board of equalization.

(8)  The county board of equalization shall prepare and
maintain a record of the appeal.

(a)  For appeals concerning property value, the record shall
include:

(i)  the name and address of the property owner;
(ii)  the identification number, location, and description of

the property;
(iii)  the value placed on the property by the assessor;
(iv)  the basis for appeal stated in the taxpayer's appeal;
(v)  facts and issues raised in the hearing before the county

board that are not clearly evident from the assessor's records;
and

(vi)  the decision of the county board of equalization and
the reasons for the decision.

(b)  The record may be included in the minutes of the
hearing before the county board of equalization.

(9)(a)  The county board of equalization shall notify the
taxpayer in writing of its decision.

(b)  The notice required under Subsection (9)(a) shall
include:

(i)  the name and address of the property owner;
(ii)  the identification number of the property;
(iii)  the date the notice was sent;
(iv)  a notice of appeal rights to the commission; and
(v)  a statement of the decision of the county board of

equalization; or
(vi)  a copy of the decision of the county board of

equalization.
(10)  A county shall maintain a copy of a notice sent to a

taxpayer under Subsection (9).
(11)  If a decision affects the exempt status of a property,

the county board of equalization shall prepare its decision in
writing, stating the reasons and statutory basis for the decision.

(12)  Decisions by the county board of equalization are
final orders on the merits.

(13)  Except as provided in Subsection (15), a county
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board of equalization shall accept an application to appeal the
valuation or equalization of a property owner's real property that
is filed after the time period prescribed by Section 59-2-
1004(2)(a) if any of the following conditions apply:

(a)  During the period prescribed by Section 59-2-
1004(2)(a), the property owner was incapable of filing an appeal
as a result of a medical emergency to the property owner or an
immediate family member of the property owner, and no co-
owner of the property was capable of filing an appeal.

(b)  During the period prescribed by Section 59-2-
1004(2)(a), the property owner or an immediate family member
of the property owner died, and no co-owner of the property was
capable of filing an appeal.

(c)  The county did not comply with the notification
requirements of Section 59-2-919.1.

(d)  A factual error is discovered in the county records
pertaining to the subject property.

(e)  The property owner was unable to file an appeal within
the time period prescribed by Section 59-2-1004(2)(a) because
of extraordinary and unanticipated circumstances that occurred
during the period prescribed by Section 59-2-1004(2)(a), and no
co-owner of the property was capable of filing an appeal.

(14)  Appeals accepted under Subsection (13)(d) shall be
limited to correction of the factual error and any resulting
changes to the property's valuation.

(15)  The provisions of Subsection (13) apply only to
appeals filed for a tax year for which the treasurer has not made
a final annual settlement under Section 59-2-1365.

(16)  The provisions of this rule apply only to appeals to
the county board of equalization.  For information regarding
appeals of county board of equalization decisions to the
Commission, please see Section 59-2-1006 and R861-1A-9.

R884-24P-67.  Information Required for Valuation of Low-
Income Housing Pursuant to Utah Code Ann. Sections 59-2-
102 and 59-2-301.3.

A.  The purpose of this rule is to provide an annual
reporting mechanism to assist county assessors in gathering data
necessary for accurate valuation of low-income housing
projects.

B.  The Utah Housing Corporation shall provide the
following information that it has obtained from the owner of a
low-income housing project to the commission:

1.  for each low-income housing project in the state that is
eligible for a low-income housing tax credit:

a)  the Utah Housing Corporation project identification
number;

b)  the project name;
c)  the project address;
d)  the city in which the project is located;
e)  the county in which the project is located;
f)  the building identification number assigned by the

Internal Revenue Service for each building included in the
project;

g)  the building address for each building included in the
project;

h)  the total apartment units included in the project;
i)  the total apartment units in the project that are eligible

for low-income housing tax credits;
j)  the period of time for which the project is subject to rent

restrictions under an agreement described in B.2.;
k)  whether the project is:
(1)  the rehabilitation of an existing building; or
(2)  new construction;
l)  the date on which the project was placed in service;
m)  the total square feet of the buildings included in the

project;
n)  the maximum annual federal low-income housing tax

credits for which the project is eligible;

o)  the maximum annual state low-income housing tax
credits for which the project is eligible; and

p)  for each apartment unit included in the project:
(1)  the number of bedrooms in the apartment unit;
(2)  the size of the apartment unit in square feet; and
(3)  any rent limitation to which the apartment unit is

subject; and
2.  a recorded copy of the agreement entered into by the

Utah Housing Corporation and the property owner for the low-
income housing project; and

3.  construction cost certifications for the project received
from the low-income housing project owner.

C.  The Utah Housing Corporation shall provide the
commission the information under B. by January 31 of the year
following the year in which a project is placed into service.

D.  1.  Except as provided in D.2., by April 30 of each year,
the owner of a low-income housing project shall provide the
county assessor of the county in which the project is located the
following project information for the prior year:

a)  operating statement;
b)  rent rolls; and
c)  federal and commercial financing terms and agreements.
2.  Notwithstanding D.1., the information a low-income

project housing owner shall provide by April 30, 2004 to a
county assessor shall include a 3-year history of the information
required under D.1.

E.  A county assessor shall assess and list the property
described in this rule using the best information obtainable if the
property owner fails to provide the information required under
D.

R884-24P-68.  Property Tax Exemption for Taxable
Tangible Personal Property With a Total Aggregate Fair
Market Value of $3,500 or Less Pursuant to Utah Code Ann.
Section 59-2-1115.

(1)  The purpose of this rule is to provide for the
administration of the property tax exemption for a taxpayer
whose taxable tangible personal property has a total aggregate
fair market value of $3,500 or less.

(a)  Total aggregate fair market value is determined by
aggregating the fair market value of all taxable tangible personal
property owned by a taxpayer within a county.

(b)  If taxable tangible personal property is required to be
apportioned among counties, the determination of whether
taxable tangible personal property has a total aggregate fair
market value of $3,500 or less shall be made after
apportionment.

(2)  A taxpayer shall apply for the exemption provided
under Section 59-2-1115:

(a)  if the county assessor has requested a signed statement
from the taxpayer under Section 59-2-306, within the time
frame set forth under Section 59-2-306 for filing the signed
statement; or

(b)  if the county assessor has not requested a signed
statement from the taxpayer under Section 59-2-306, within 30
days from the day the taxpayer is requested to indicate whether
the taxpayer has $3,500 or less of taxable tangible personal
property in the county.

R884-24P-70.  Real Property Appraisal Requirements for
County Assessors Pursuant to Utah Code Ann. Sections 59-
2-303.1 and 59-2-919.1.

(1)  Definitions.
(a)  "Accepted valuation methodologies" means those

methodologies approved or endorsed in the Standard on Mass
Appraisal of Real Property and the Standard on Automated
Valuation Models published by the International Association of
Assessing Officers (IAAO).

(b)  "Database," as referenced in Section 59-2-303.1(6),
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means an electronic storage of data using computer hardware
and software that is relational, secure and archival, and adheres
to generally accepted information technology standards of
practice.

(2)  County mass appraisal systems, as defined in Section
59-2-303.1, shall use accepted valuation methodologies to
perform the annual update of all residential parcels.

(3)(a)  A detailed review of property characteristics shall
include a sufficient inspection to determine any changes to real
property due to:

(i)  new construction, additions, remodels, demolitions,
land segregations, changes in use, or other changes of a similar
nature; and

(ii)  a change in condition or effective age.
(b)(i)  A detailed review of property characteristics shall be

made in accordance with the IAAO Standard on Mass Appraisal
of Real Property.

(ii)  When using aerial photography, including oblique
aerial photography, the date of the photographic flight is the
property review date for purposes of Section 59-2-303.1.

(4)  The last property review date to be included in the
county's computer system shall include the actual day, month,
and year that the last detailed review of a property's
characteristics was conducted.

(5)  The last property review date to be included on the
notice shall include at least the actual year or tax year that the
last detailed review of a property's characteristics was
conducted. The month and day of the review may also be
included on the notice at the discretion of the county assessor
and auditor.

(6)(a)  The five-year plan shall detail the current year plus
four subsequent years into the future.  The plan shall define the
properties being reviewed for each of the five years by one or
more of the following:

(i)  class;
(ii)  property type;
(iii)  geographic location; and
(iv)  age.
(b)  The five-year plan shall also include parcel counts for

each defined property group.

R884-24P-71.  Agreements with Commercial or Industrial
Taxpayers for Equal Property Tax Payments Pursuant to
Utah Code Ann. Section 59-2-1308.5.

(1)  An agreement with a commercial or industrial taxpayer
for equal property tax payments under Section 59-2-1308.5 is
effective:

(a)  the current calendar year, if the agreement is agreed to
by all parties on or before May 31; or

(b)  the subsequent calendar year, if the agreement is
agreed to by all parties after May 31.

(2)  An agreement under Subsection (1) affects only those
taxing entities that are a party to the agreement.

(3)  The commission shall ensure that an agreement under
Subsection (1) does not affect the calculation of the certified tax
rate by adjusting the formula under Section 59-2-924 so that the
collection ratio for each taxpayer that is a party to the agreement
is based on the amount that would have been collected
according to the same valuation and assessment methodologies
that would have been applied in the absence of the agreement.

R884-24P-72.  State Farmland Evaluation Advisory
Committee Procedures Pursuant to Utah Code Ann. Section
59-2-514.

(1)  "Committee" means the State Farmland Evaluation
Advisory Committee established in Section 59-2-514.

(2)  The committee is subject to Title 52, Chapter 4, Open
and Public Meetings Act.

(3)  A committee member may participate electronically in

a meeting open to the public under Section 52-4-207 if:
(a)  the agenda posted for the meeting establishes one or

more anchor locations for the meeting where the public may
attend;

(b)  at least one committee member is at an anchor
location; and

(c)  all of the committee members may be heard by any
person attending an anchor location.
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R909.  Transportation, Motor Carrier.
R909-1.  Safety Regulations for Motor Carriers.
R909-1-1.  Authority and Purpose.

This Rule is enacted under the authority of Section 72-9-
103 to enable the department to enforce the Federal Motor
Carrier Safety Regulations as contained in Title 49, Code of
Federal Regulations related to the operation of a motor carrier
within the state, as required by Section 72-9-301.

R909-1-2.  Adoption of Federal Regulations.
(1)  Safety Regulations for Motor Carriers, 49 CFR Parts

350 through 384, Parts 386 through 399, and Part 40,(October
1, 2011), as amended by the Federal Register through January
12, 2012 are incorporated by reference, except for Parts
391.11(b)(1) and 391.49 as it applies to intrastate drivers only.
These requirements apply to all motor carrier(s) as defined in 49
CFR Part 390.5, excluding commercial motor vehicles which
are designed or used to transport more than 8 and less than 15
passengers (including the driver) for compensation and Section
72-9-102(2) engaged in intrastate commerce.

(2)  Intrastate trucking operations in which the carriers
operate double trailer combinations only are not required to
comply with 49 CFR Part 380.203(a)(2).

(3)  Exceptions to Part 391.41, Physical Qualification may
be granted under the rules of Department of Public Safety,
Driver's License Division, Section 53-3-303.5 for intrastate
drivers under R708-34.

(4)  Drivers involved wholly in intrastate commerce shall
be at least 18 years old. However, if they are transporting
placarded amounts of hazardous materials or carrying 16 or
more passengers, including the driver, they must be 21 years
old.

(5)  Licensed child care providers operating a passenger
vehicle with a seating capacity of not more than 30 passengers,
and wholly in intrastate commerce, are exempt from 49 CFR
Part 387 Subpart B but are subject to the minimum coverage
requirements in Section 72-9-103.

R909-1-3.  Insurance for Private Intrastate/Interstate Motor
Carriers.

(1)  "Private Motor Carrier" means a person who provides
transportation of property or passengers by commercial motor
vehicle and is not a for-hire motor carrier.

(2)  All intrastate private motor carriers shall have a
minimum amount of $750,000 liability.

(3)  All intrastate for-hire and private motor carriers
transporting any quantities of oil listed in 49 CFR 172.101;
hazardous waste, hazardous material and hazardous substances
defined in 49 CFR 171.101, shall have $1,000,000 minimum
level of financial responsibility and a MCS-90 endorsement
maintained at the principal place of business.

R909-1-4.  Implements of Husbandry.
"Implements of Husbandry" is defined in Section 41-1a-

102(23) and must be in compliance with all provisions of
Chapter 6, Title 41, Utah Code Annotated. Vehicles meeting
this definition are exempt from 49 CFR Part 393 - Parts and
Accessories Necessary for Safe Operations.

R909-1-5.  Cease and Desist Order - Registration Sanctions.
As authorized by Section 72-9-303, the department may

issue cease and desist orders to any motor carrier that fails or
neglects to comply with State and Federal Motor Carrier Safety
Regulations or any part of this rule.

R909-1-6.  Penalties and Fines.
Any motor carrier that fails or neglects to comply with

State or Federal Motor Carrier Safety Regulations or any part of
this rule is subject to a civil penalty as authorized by Sections

72-9-701 and 72-9-703.

R909-1-7.  Motor Carriers Delinquent in Paying Civil
Penalties; Prohibition on Transportation.

Pursuant to Section 72-9-303, a motor carrier that has
failed to pay civil penalties imposed by the department, or has
failed to abide by a payment plan, may be prohibited from
operating commercial motor vehicles in intrastate or interstate
commerce.

KEY:  trucks, transportation safety, implements of
husbandry
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R920.  Transportation, Operations, Traffic and Safety.
R920-50.  Ropeway Operation Safety.
R920-50-1.  Purpose.

This rule establishes regulations, requirements, and
provides standards for the design, construction, and operation of
a passenger ropeway, except private residence passenger
ropeways as defined in Section 72-11-102(11), and establishes
the procedures necessary to implement the powers and duties of
the Utah Passenger Ropeway Safety Committee (Committee).
Previously the Committee was known as the Utah Passenger
Tramway Safety Committee.  The Committee has also been
referred to as the Tramway Board.

R920-50-2.  Authority.
This rule is authorized by Section 72-11-210 to implement

Title 72, Chapter 11, Passenger Ropeway Safety Act.

R920-50-3.  Definitions.
In addition to terms defined at Section 72-11-102, the

following terms are defined:
(1)  "Aerial lift specialist" as used in American National

Standards Institute (ANSI) B77.1 sections 3.3.4 and 4.3.4,
means a Ropeway Inspector.

(2)  "Aerial tramway specialist" as used in ANSI B77.1
section 2.3.4 means a Ropeway Inspector.

(3)  "Air Space" means the area bounded by vertical planes
commencing at a point thirty-five (35) feet from the intersection
of the vertical planes of the ropes or cables and ground surface.

(4)  "Annual general inspection" means an inspection of a
passenger ropeway made by a Ropeway Inspector to verify
preservation of original design integrity and to determine that
components and systems of the passenger ropeway are in proper
working order and in accordance with this rule.

(5)  "Audible warning devices" means an audible warning
device that signals an impending start of the aerial lift.

(6)  "Conveyor specialist" as used in ANSI B77.1 section
7.3.4 means a Ropeway Inspector.

(7)  "Dynamic Testing Logs" means a record of the data
collected during the dynamic test.

(8)  "Experienced personnel" means an individual who has
acquired knowledge and skills through study, training, or
experience in ropeway maintenance, operation, or testing.

(9)  "Existing ropeway" means any passenger ropeway that
shall have been operated for passengers in excess of one
calendar year.

(10)  "Incident inspection" means an inspection of a
passenger ropeway incident made by an approved Ropeway
Inspector or a qualified engineer at the request of the
Committee.

(11)  "Land surveyor" means an individual licensed under
Section 58-22-102 as a professional land surveyor.

(12)  "Modification" means any change as defined in ANSI
B77.1 Section 1.2.4.4, ANSI B77.2 Section 1.2.4.4, and the
replacement of a ropeway component by one that alters the
certified design or construction provided by the passenger
ropeway manufacturer or designer.

(13)  "New ropeway" means any passenger ropeway that is
registered for the first time for passenger operation during its
first calendar year of operation.

(14)  "Operational inspection" means an inspection of a
passenger ropeway made by a Ropeway Inspector to determine
compliance with the operation and maintenance requirements of
the Governing Standard and with this rule.

(15)  "Operating personnel" means persons employed by
the operator for the purpose of supervising the operation, or
engaged in servicing, checking, inspecting or maintaining the
machinery or structures of a ropeway and when specifically on
duty for such purpose on that ropeway.

(16)  "Passenger" means any person riding a ropeway, other

than "operating personnel."
(17)  "Passenger Ropeway Incident" means:
(a)  Any structural, mechanical, or electrical malfunction

or failure of a passenger ropeway component that results in
bodily injury to any person on, or inside the load or unload zone
of, a passenger ropeway;

(b)  Any deropement regardless of whether or not the
passenger ropeway is evacuated;

(c)  Any evacuation of the passenger ropeway other than by
prime mover or auxiliary power unit, regardless of cause;

(d)  Any fire involving a passenger ropeway component or
adjacent structure;

(e)  Any structural, mechanical, or electrical malfunction
or failure of a passenger ropeway component that results in a
loss of control of the passenger ropeway as defined in ANSI
B77.1 Section X.2.3.1 or ANSI B77.2 Section 2.2.1.7.2;

(f)  Any wire rope damage which exceeds the requirement
in ANSI B77.1 Section A.4.1.3 or ANSI B77.2 Section 3.4.1.1;
and

(g)  Any structural, mechanical, or electrical malfunction
or failure of a passenger ropeway component or its primary
connection that has the apparent potential for causing bodily
injury to any person, including but not limited to, the following:

(i)  Terminal Structure;
(ii)  Bullwheel;
(iii)  Brake System;
(iv)  Tower Structure;
(v)  Sheave, Axle, or Sheave Assembly;
(vi)  Carrier; and
(vii)  Grip.
(18)  "Portable Ropeway" means a ropeway expressly

designed to be portable, operated without a permanent
foundation, and that has a design range of maximum grade.

(19)  "Pre-operational inspection" means an inspection
made by a Ropeway Inspector prior to the operation of any new
or modified passenger ropeway requiring an Acceptance
Inspection and Test.

(20)  "Qualified engineer" means any engineer who is
licensed to practice engineering in the state of Utah and who has
been approved by the Committee.

(21)  "Qualified personnel" as used in ANSI B77.1 sections
2.1.1.11, 3.1.1.11, 4.1.1.11, 5.1.1.11, 6.1.1.11, and 7.1.1.11
means a qualified engineer.

(22)  "Relocated ropeway" means any passenger ropeway
moved to a new location.

(23)  "Responsible charge" means effective control and
direction of the installation or modification of a passenger
ropeway.

(24)  "Ropeway Inspector" means an engineer licensed to
practice engineering in the state of Utah, independent of the
ropeway owner, and approved by the Committee to inspect
passenger ropeways.

(25)  "Structure" means any edifice, including residential
and public buildings, or any other structure or equipment that
could reasonably be expected to interfere with the safe operation
of a ropeway.  Ropeway components required for the operation
of the ropeway are not structures.

(26)  "Surface lift specialist" as used in ANSI B77.1
section 5.3.4, means a Ropeway Inspector.

(27)  "Tow specialist" as used in ANSI B77.1 section 6.3.4
means a Ropeway Inspector.

R920-50-4.  General Requirements for Passenger Ropeways.
(1)  Passenger ropeways operating in the State of Utah

shall be registered annually with the Committee, and no
passenger ropeway shall be operated for passengers without a
valid certificate of registration.

(2)  Ropeways require a qualified engineer to certify the
design, manufacturing, and construction of the ropeway.  A
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Qualified Engineer or Land Surveyor is required to complete the
"as-built" profile and certification.

(3)  Existing ropeways, when removed and reinstalled, shall
be classified as new installations.

(4)  Ropeway operators shall be covered by a liability
insurance of a minimum of $300,000.  The Utah Passenger
Ropeway Safety Committee shall be notified of a lapse or
termination of insurance coverage pursuant to the terms of the
policy.

R920-50-5.  Application to Register a Passenger Ropeway.
(1)  Each year prior to operating a passenger ropeway the

ropeway operator shall apply to the Committee, for a Certificate
of Registration. In the event a new operator is assigned, the
operator shall notify the Committee of such action and shall
apply for a Certificate of Registration.

(2)  Term - Passenger ropeways shall be registered annually
starting November 1st of each year, and each registration expires
on October 31st next following date of issue.

(3)  Application for Certificate of Registration for existing
ropeways shall include the following:

(a)  Annual General Inspection Report;
(b)  Annual registration fee;
(c)  Approved request for exception, if applicable;
(d)  Certification of Compliance; and
(e)  Certificate of Insurance.
(4)  Application for Certificate of Registration for new

ropeways shall include the following:
(a)  Annual registration fee;
(b)  Approved request for exception, if applicable;
(c)  Certification of Compliance;
(d)  Certificate of Insurance;
(e)  Certifications required in R920-50-6;
(f)  Documents required in R920-50-7; and
(g)  Preoperational Inspection Report.
(5)  Submittal of application for registration of ropeways -

All applications for registration of new or existing ropeways
shall be submitted in such form as the Committee shall designate
and in accordance with requirements of these rules.
Applications shall be made in writing and addressed to:

Utah Department of Transportation
Passenger Ropeway Safety Committee
Traffic and Safety Division
4501 South 2700 West
Salt Lake City, Utah 84119

R920-50-6.  Certifications Required for Ropeways.
(1)  The Certifications listed below must include the

following information:
(a)  Name, address and telephone number of operator of the

ropeway, name of ropeway supervisor, operator's designation of
the ropeway;

(b)  Designated certifying statement;
(c)  A certification of design, manufacture and construction

must also include the name, address, seal, and Utah license of
the qualified engineer making the certification; and

(d)  A certification of "as-built" profile must also include
the name, address, seal, and Utah license of the qualified
engineer or land surveyor making the certification.

(2)  A Certification of Compliance for Passenger Ropeway
shall be made on the Application for Certificate of Registration
for the Ropeway.

(a)  The certification shall be signed and dated by the
ropeway owner or area operator.

(b)  The certification shall include the following statement:
"I certify that the reports, requests and certificates attached
hereto were provided and signed by the persons required by law
to provide them, and the deficiencies noted in the inspection
report have been corrected with the exception of those listed in

the Request for Exception from Standards for Passenger
Ropeway."

(3)  A Certification of Ropeway Design for New or
Modified Passenger Ropeways, must be submitted.

(a)  The Qualified Engineer in responsible charge of the
design shall certify to the Committee that the design, plans and
specifications conform to the Utah Passenger Ropeway Safety
Act, the Governing Standard and the Utah Ropeway Operation
Safety Rule.

(b)  The Certification must be submitted prior to the
performance of the Acceptance Inspection and Test.

(c)  The certification must state the following:
"I hereby certify that the design for this ropeway or

ropeway modification is in complete compliance with the Utah
Passenger Ropeway Safety Act, Governing Standard and the
Utah Ropeway Operation Safety Rule."

(d)  This statement shall be placed on the top of the
drawing packet and signed and sealed by the qualified engineer.
Each additional sheet of this drawing packet shall be sealed by
the qualified engineer.

(e)  The drawings and specifications shall include the
quality assurance methods used for the evaluation of the re-used
components and shall be submitted for review a minimum of 30
days prior to installation.  Any component on the Utah
Passenger Ropeway Safety Committee Lift Data Form must be
addressed.

(4)  A Certification of Manufacture for a passenger
ropeway must be submitted by a Qualified Engineer of the
manufacturing concern or concerns directly responsible for the
supply of equipment for this ropeway.

(a)  The Certification must be submitted prior to the
performance of the Acceptance Inspection and Test.

(b)  The certification must state the following:
"I hereby certify that the newly manufactured parts used in

this ropeway, or ropeway modification, conform with the Utah
Passenger Ropeway Safety Act, Governing Standard, the Utah
Ropeway Operation Safety Rule and the drawings and
specifications issued for this ropeway or ropeway modification
by the Qualified Design Engineer."

(5)  A Certification of Construction for Passenger
Ropeways must be submitted by a Qualified Engineer directly
responsible for the construction for the ropeway.

(a)  The Certification must be submitted prior to the
performance of the Acceptance Inspection and Test.

(b)  The certification must state the following:
"I hereby certify that the construction and installation has

been completed in accordance with the drawings and
specifications issued for this ropeway or ropeway modification
by the Qualified Design Engineer."

(6)  A Certification of "as-built" profile for the Passenger
Ropeway must be submitted by a Qualified Engineer or Land
Surveyor licensed in the State of Utah.

(a)  The "as-built" profile must be submitted prior to the
performance of the Acceptance Inspection and Test.

(b)  The certification must state the following:
"I hereby certify that the attached "as-built" profile of the

herein-identified ropeway is as represented on the attached
profile drawing and that the completed ropeway conforms to the
profile as identified in the plans and specifications prepared by
the Qualified Design Engineer."

R920-50-7.  Documents Required for Ropeways.
(1)  A Utah Passenger Ropeway Safety Committee Lift

Data Form must be submitted along with other requested
supporting documents.  This form must be submitted prior to the
performance of the Acceptance Test.

(2)  A copy of the acceptance test procedure proposed and
submitted by the designer or manufacturer must be provided to
the Committee for review at least fourteen (14) days before
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acceptance testing begins.  The qualified engineer determines
the acceptance test requirements.

(3)  The owner or area operator shall notify the Committee
in writing before the acceptance test that the continuous
operation requirements of ANSI B77.1 section X.1.1.11 or
ANSI B77.2 section 2.1.1.11.2 have been completed.

(4)  A final acceptance test report must be submitted to the
Committee prior to opening the lift to the public.  The qualified
engineer shall approve any changes to the acceptance test
procedure.

(5)  "As-built" drawings for each passenger ropeway shall
be submitted no later than 60 days after the project is completed
and the Acceptance Test is finished.  Any variation from the
design drawings shall be noted in the as-built drawings and
approved by the Qualified Design Engineer.

(6)  The area operator shall send a "letter of intent" to the
Committee at least 45 days prior to beginning the construction
of a new lift.  The letter of intent must include the name of the
qualified engineer, the design standard, the anticipated dates to
begin and complete construction, and the available lift
manufacturing data.

R920-50-8.  Certificate of Registration.
(1)  If the application for Certificate of Registration and

supporting documentation attest that the ropeway complies with
the Governing Standard and this rule, the Committee, if satisfied
with the facts stated in the application, shall issue a Certificate
of Registration to the operator.

(2)  Identification number - For each ropeway, upon receipt
of the first application for a Certificate of Registration, the
Committee shall assign an identification number to the ropeway,
which shall remain as a permanent identification number for the
life of the ropeway.  All correspondence with the Committee
pertaining to any ropeway shall refer to the identification
number assigned to that ropeway.

R920-50-9.  Governing Standards.
(1)  The governing standards in Utah include "ANSI B-

77.1, 2006" and "ANSI B77.2, 2004" as modified by rule of the
Committee.  Use of these standards is authorized by Section 72-
11-201.

(2)  The Utah Passenger Ropeway Safety Committee
reserves the right to modify, add, or delete provisions included
in the Governing Standard.

(3)  Existing installations need not comply with the new or
revised requirements of the Governing Standard and this rule
except as set forth in R920-50-11 "Applicable Provisions."

R920-50-10.  Revised and Additional Provisions.
The revised and additional provisions of this section shall

only apply when referenced in R920-50-11 "Applicable
Provisions."

(1)  "New installations and relocated installations." ANSI
B77.1 Section 1.2.4.3 is modified by the following requirement:
New ropeways and relocated ropeways shall comply with the
new or revised requirements of the Governing Standard and with
these rules at the time of the acceptance test.

(2)  "Auxiliary drives." Installations shall meet the
requirements for auxiliary drives, as set forth in ANSI B77.1-
1992, 2.1.2.1.1, 3.1.2.1.1, 4.1.2.1.1.

(3)  "Electronic speed-regulated drives." Installations shall
meet the requirements for electronic speed-regulated drives as
set forth in ANSI B77.1-1992, 2.2.1.8.2, 3.2.1.8.2, 4.2.1.8.2,
5.2.1.8.2, 6.2.1.8.2.

(4)  "Rope position monitoring." Installations shall meet
the requirements for rope position monitoring, as set forth in
ANSI B77.1-1992, 3.1.3.3.2, paragraph 6.

(5)  "Friction type brakes." Installations shall meet the
requirements for friction type brakes, as set forth in ANSI

B77.1-1992, 2.1.2.5, 3.1.2.5, 4.1.2.5, 5.1.2.5, 6.1.2.5.
(6)  "Fire detection." All machine rooms that are in an

enclosed structure located adjacent to the rope of the tramway
(vaulted) shall have a fire detection system installed in
accordance with the National Fire Alarm Code.  This system
shall initiate a visual and audible alarm monitored at the drive
terminal operator station.

(7)  "Grips, clips, and carrier testing." Testing shall be
completed according to section ANSI B77.1 sections 2.3.4.3,
3.3.4.3, 4.3.4.3, and ANSI B77.2 section 2.3.4.4 except as
modified by this rule.

(a)  Testing personnel shall be qualified in accordance with
American Society for Nondestructive Testing (ASNT)
Recommended Practice No. SNT-TC-1A-1992.  Testing agency
shall provide certification of qualification of personnel
performing testing.

(b)  Testing agency inspector shall certify to the owner or
area operator that the passenger ropeway components tested
were non-destructively tested in accordance with current
acceptance criteria established by the designer or manufacturer,
or in case the designer or manufacturer is no longer in business,
by a Qualified Engineer.

(c)  Sampling size and method of obtaining the sample
shall comply with the Governing Standard or the manufacturer's
requirement, which ever is more stringent.

(d)  Rejection rate and retest procedures shall comply with
current acceptance criteria established by the designer or
manufacturer, or in case the designer or manufacturer is no
longer in business, by a Qualified Engineer.

(e)  Types of inspections to be performed and the
procedures to be used shall comply with current acceptance
criteria established by the designer or manufacturer, or in case
the designer or manufacturer is no longer in business, by a
Qualified Engineer.

(f)  Criteria for acceptance/rejection of samples shall
comply with current acceptance criteria established by the
designer or manufacturer, or in case the designer or
manufacturer is no longer in business, by a Qualified Engineer.

(8)  "Wire rope inspection." Inspections shall be performed
according to ANSI B77.1 Annex A.4.1 and ANSI B77.2 3.4.1
and shall be performed by a competent inspector defined by the
Governing Standard and who is approved by the Committee.
The wire rope inspector shall certify to the owner or area
operator whether the wire rope in its present condition meets
requirements for continued operation.

(9)  "Operation and maintenance." All installations shall
comply with the Operation and Maintenance requirements of the
Governing Standard.  These requirements are stated in ANSI
B77.1, 2.3, 3.3, 4.3, 5.3, 6.3, 7.3, and ANSI B77.2 2.3.

(10)  "Audible warning devices." Requirements for audible
warning devices.

(a)  Installations shall meet the requirements for audible
warning devices as specified by ANSI B77.1, 2.2.10, 3.2.10.

(b)  ANSI B77.1 Section 4.2.10 is modified by the
following requirement: The aerial lift shall incorporate an
audible warning device that signals an impending start of the
aerial lift.  After the start button is pressed, the device shall
sound an audible alarm for a minimum of two seconds before
the aerial lift begins to move.  The audible device shall be heard
inside and outside all terminals and machine rooms above the
ambient noise level.

(11)  "Conveyor Standards."
(a)  Loading and unloading area requirements of ANSI

B77.1 section 7.1.1.9 shall also accommodate the use of
adaptive devices.

(b)  Power units referred to in ANSI B77.1 section 7.1.2.1
may not have reverse capability.

(c)  "Power supply cords" referred to in ANSI B77.1
section 7.2.1.5.6 shall be protected from snow grooming, skiers,
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and other equipment and shall be ground fault protected.
(d)  The belt transition entry stop device referred to in

ANSI B77.1 section 7.2.3.3 shall include redundant (double)
sensors.  Each sensor shall be part of an independent control
circuit that can initiate an emergency shutdown of the conveyor.
The device shall be so designed and maintained that no single
point of failure can cause the entry stop device to malfunction.
The device shall not be remotely resettable and shall require the
operator to reset the device prior to restarting the conveyor.

(12)  "Dynamic Testing Logs." Maintenance logs shall
include documentation of the dynamic testing.

(13)  "Air Space Requirements." ANSI B77.1-2006,
2.1.1.3, 3.1.1.3, 4.1.1.3, 5.1.1.3, and 6.1.1.3 and ANSI B77.2
section 2.1.1.2 shall also include the following:  No structure
(temporary or permanent) shall be permitted to encroach into the
air space of the ropeway.

(14)  "Portable Ropeways." Portable ropeways shall not be
considered new ropeways when moved to different locations but
remaining under the jurisdiction of the same operator.

(15)  "Tows Requirements."
(a)  The requirements of ANSI B77.1 section 6.2.3.2.b)

shall also require the stop gate to extend across the incoming
and outgoing rope.

(b)  Handle Tows shall have stop gates above and below
the rope.

R920-50-11.  Applicable Provisions.
Installations shall comply with the "Revised and Additional

Provisions" of R920-50-10 in the categories listed below, on or
before the date specified.  These provisions establish the
minimum requirement.

(1)  The following apply to all ropeways:
(a)  New installations and relocated installations R920-50-

10(1);
(b)  Fire detection R920-50-10(6); effective November 1,

1995;
(c)  Wire rope inspection R920-50-10(8); and
(d)  Operation and maintenance R920-50-10(9).
(2)  The following provisions apply to an Aerial Tramway:
(a)  Auxiliary drives R920-50-10(2); effective November

1, 1994;
(b)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994;
(c)  Friction type brakes R920-50-10(5); effective

November 1, 1995;
(d)  Grips, clips, and carrier testing R920-50-10(7);
(e)  Audible warning devices R920-50-10(10); effective

November 1, 2001;
(f)  Dynamic testing logs R920-50-10(12); and
(g)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(3)  The following provisions apply to a Detachable Grip

Aerial Lift:
(a)  Auxiliary drives R920-50-10(2); effective November

1, 1994;
(b)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994;
(c)  Rope position monitoring R920-50-10(4); effective

November 1, 1994;
(d)  Friction type brakes R920-50-10(5); effective

November 1, 1995;
(e)  Grips, clips, and carrier testing R920-50-10(7);
(f)  Audible warning devices R920-50-10(10);
(g)  Dynamic testing logs R920-50-10(12); and
(h)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(4)  The following provisions apply to a Fixed Grip Aerial

Lift:
(a)  Auxiliary Drives R920-50-10(2); effective November

1, 1994;
(b)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994;
(c)  Friction type brakes R920-50-10(5); effective

November 1, 1995;
(d)  Grips, clips, and carrier testing R920-50-10(7);
(e)  Audible warning devices R920-50-10(10);
(f)  Dynamic testing logs R920-50-10(12); and
(g)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(5)  The following provisions apply to a Surface Lift:
(a)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994;
(b)  Friction type brakes R920-50-10(5); effective

November 1, 1995; and
(c)  Air space requirements R920-50-10(13); effective

November 1, 2006.
(6)  The following provisions apply to a Rope Tow:
(a)  Electronic speed-regulated drives R920-50-10(3);

effective November 1, 1994;
(b)  Friction type brakes R920-50-10(5); effective

November 1, 1995;
(c)  Air space requirements R920-50-10(13); effective

November 1, 2006;
(d)  Tow requirements R920-50-10(15); and
(e)  Portable Ropeways R920-50-10(14).
(7)  The following provisions apply to a Conveyor:
(a)  Conveyor standards R920-50-10(11); and
(b)  Portable Ropeways R920-50-10(14).

R920-50-12.  Exceptions to Standards.
(1)  In the event that the ropeway does not conform with

the governing standards and the Ropeway Operation Safety
Rule, the Committee may issue a certificate of registration with
an exception.  Two types of exceptions may be granted after a
Request for Exception from Standards is submitted.

(a)  Annual Exception - This type of exception must be
reviewed annually by the Committee.  This type of exception is
subject to cancellation at any time pursuant to a determination
by the Committee that a change is necessary.

(b)  Limited Exception - This type of exception is granted
only for a fixed time period to be determined by the Committee.

(2)  The nature of the exception shall be stated in the
Request for Exception from Standards.

(3)  The Committee shall, as expeditiously as possible, and
within thirty (30) days of receipt of a Request for Exception
from Standards, notify the operator in writing of its action on
the Request.

(4)  The Request for Exception from Standards shall
include the following information:

(a)  Reasons for requesting an exception;
(b)  Identification of the manner in which the ropeway does

not conform to the governing standards or this rule; and
(c)  Procedures, with estimated time and cost, which would

be required to bring the ropeway into conformance.
(5)  Except as required in R920-50-12(7), the Committee

shall issue a Certification of Registration with an exception if
the operator satisfies the requirements stated in R920-50-12(4)
and also supplies the following for new or existing ropeways:

(a)  New Ropeways.
(i)  A design certification by a qualified engineer attesting

that the ropeway is so designed and equipped that its devices or
methods provide features that are comparable in performance
and safety to those that meet requirements set forth in the
Governing Standard and this rule.

(ii)  Any known items that require a Request for Exception
from Standards for Passenger Ropeways must be submitted to
the Committee before work begins.

(b)  Existing Ropeways.
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(i)  A design certification by a qualified engineer attesting
that the ropeway is so designed and equipped that it's devices or
methods provide features that are comparable in performance
and safety to the requirements of the Governing Standard and
this rule.

(ii)  A statement by the operator certifying that the ropeway
feature for which the exception is requested has been operated
safely and without any passenger ropeway incident, as defined
in R920-50-3(15) item (a) or (g), for at least 2 years prior to the
date of the Request for Exception from Standards.

(6)  In exceptional circumstances, the Committee may issue
a certificate of registration with an exception even if the operator
does not satisfy the requirements defined in the Governing
Standard or this rule if the Committee determines that the
ropeway is so designed and equipped that its devices or methods
provide features that are comparable in performance and safety.

(7)  Where doubt exists as to the safety of a ropeway, the
Committee may require an inspection to ascertain that the
ropeway is so designed and equipped that its devices or methods
provide features that are comparable in performance and safety
to those of the governing standards and this rule.

(8)  The issuance of a certificate of registration with an
annual exception shall not bind the Committee to issue such a
certificate for the ropeway involved in subsequent years, nor to
issue such a certificate for another ropeway of same or similar
design.

R920-50-13.  Operation of Ropeways.
(1)  Every passenger ropeway incident shall be reported to

the Committee regardless of the time of year in which it occurs
and regardless of whether or not the ropeway was open to the
public at the time of the incident.  The operator shall meet the
requirements stated in R920-50-14.

(2)  When a ropeway is modified the ropeway operator
shall notify the Committee, or its appointed representative.  The
operator shall meet the requirements stated in R920-50-15.

R920-50-14.  Incidents.
(1)  Reporting of Incidents.
(a)  Every passenger ropeway incident, as defined in R920-

50-3(18) shall be verbally reported to the Committee, or the
Committee's appointed representative, as soon as reasonably
possible, but no later than twenty-four (24) hours after the time
of the incident.  A written report shall be delivered to the
Committee within five (5) days of the incident.

(b)  The reports required by this section are to be
maintained for administrative enforcement, licensing and
certification purposes only.  The reports are "protected" records
under the Government Records Management Act, Section 63G-
2-304 and are also governed by Section 63G-2-207.

(2)  Suspension of Operations.  When a passenger ropeway
incident, as defined in R920-50-3(17) (a) or (g), occurs, the
owner or area operator of the ropeway shall suspend operation
of the ropeway and shall notify the Committee through the
Committee's appointed representative.  The owner or area
operator of the ropeway, with the Committee or the Committee's
appointed representative, shall perform a joint incident
inspection of the ropeway.  The inspection shall precede any
authorization to resume public operation of the passenger
ropeway.

R920-50-15.  Modification of a Ropeway.
(1)  The Committee, or its appointed representative shall

determine the certifications that will be required.
(2)  Depending on the nature and extent of the modification

the Committee, or its appointed representative may require an
Acceptance Inspection and Test.

(3)  The following certifications may be required: design;
manufacture; construction, and As-Built profile.

(4)  The certifications must be submitted by a qualified
engineer and attached to the cover of the modification
documents.  The modification documents shall include the
drawings, descriptions, or specifications pertaining to the
affected systems and their connections with existing systems.

(5)  A revised lift data form shall be submitted.
(6)  The ropeway shall not resume operating until

authorized by the Committee, or its appointed representative.

R920-50-16.  Inspections and Testing.
(1)  Inspections shall verify that the intent of the design and

operational requirements imposed by the Governing Standard
and this rule are met.  The Committee may order other
inspections in accordance with Section 72-11-211.  Ropeway
inspectors may inspect ropeways at any time during the
operation of the ropeway (spot check).  All reports, logs, etc.
shall be made available to them upon request.

(2)  Acceptance Inspection and Test.
(a)  The Committee, or its appointed representative, will

schedule acceptance inspection and test as the procedures are
received.

(3)  Annual General Inspection.
All existing ropeway shall have an annual general

inspection.
(a)  A ropeway inspector shall make the inspection.
(b)  The inspection shall occur prior to approval of any

registration application.
(c)  A report signed by the Ropeway Inspector listing items

found either deficient or in noncompliance shall be filed with
the owner.

(d)  The report shall include the name and address of the
inspector and the date of the inspection.

(e)  The area operator shall notify the Committee, or its
appointed representative of the annual general inspection.  The
area operator should give 7 days notice of the inspection.

(f)  The owner shall correct all deficiencies and
noncompliance items listed in the Ropeway Inspector's report.

(4)  Incident Inspection.
Incident inspections shall occur as required in R920-50-14.
(5)  Operational Inspection.
An Operational inspections may be made periodically

during each season of use.
(a)  A ropeway inspector shall make the inspection.
(b)  A report signed by the Ropeway Inspector listing items

found either deficient or in noncompliance shall be filed with
the owner.

(c)  The report shall include the name and address of the
inspector and the date of the inspection.

(d)  The owner shall correct all deficiencies and
noncompliance items listed in the Ropeway Inspector's report.

(6)  Pre-operational Inspection.
A pre-operational inspection is required for new and

modified lifts.
(a)  A ropeway inspector shall make the inspection.
(b)  The inspection shall occur prior to approval of any

registration application.
(c)  A report signed by the Ropeway Inspector listing items

found either deficient or in noncompliance shall be filed with
the owner.

(d)  The report shall include the name and address of the
inspector and the date of the inspection.

(e)  If the inspection does not take place at the acceptance
inspection and testing the area operator shall notify the
Committee, or its appointed representative of the inspection.
The area operator should give 7 days notice of the inspection.

(f)  The owner shall correct all deficiencies and
noncompliance items listed in the Ropeway Inspector's report.

R920-50-17.  Ropeway Inspector and Qualified Engineer.
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(1)  General.
(a)  Any person performing inspection services must be a

"ropeway inspector" as required by this rule, and any person
performing design services must be a "qualified engineer", as
required by this rule.

(b)  The Committee shall maintain up-to-date lists of
qualified engineers and ropeway inspectors, which lists shall be
open to inspection by the public.

(c)  Any person desiring to be approved by the Committee
as a ropeway inspector or qualified engineer shall submit a
written request to the Committee enumerating his or her
professional experience and attesting as far as possible to
meeting the requirements stated in R920-50-17(2).

(2)  Requirements.
(a)  Applicant shall satisfy the Committee that by his or her

education, training and experience gained by participation in
ropeway inspections or designs as a principal or an assistant to
a recognized ropeway inspector or ropeway designer, he or she
is qualified to be, respectively, an approved inspector or
designer or both.

(b)  Applicant shall satisfy the Committee that he has a
working familiarity and understanding of drawings and design
data such as are furnished to design, construct, test, and inspect
passenger ropeways, and that he or she has an understanding
and working knowledge of the governing standard and this rule.

(c)  The Committee may approve qualifications based on
experience gained by an applicant through work under direct
supervision of a qualified ropeway inspector or qualified
ropeway designer.

(d)  The Committee may approve employees of the state or
individuals retained by the state as qualified ropeway inspectors.
Such engineers may be given certain assignments where time is
of the essence or a private engineer is not available or willing to
undertake the inspection or investigation. It shall be the policy
of the Committee to use the services and talents of qualified
private engineers wherever possible.

(3)  Revocation or suspension of approval as ropeway
inspector or qualified engineer.

The committee may revoke or suspend the approval of any
qualified engineer or ropeway inspector who is found by the
committee to have:

(a)  practiced any fraud, misrepresentation, or deceit in
applying for approval;

(b)  caused damage to another by gross negligence in the
practice of passenger ropeway designing, construction, or
inspection; or

(c)  been engaged in acts of unlawful or unprofessional
conduct.

R920-50-18.  Violations.
The Committee may address violations of this rule pursuant

to Sections 72-11-212 and 72-11-213.

R920-50-19.  Administrative Procedures.
Appeals from orders issued pursuant to any provision of

this rule shall be governed by R907-1.

KEY:  transportation safety, tramways, ropeways, tramway
permits
January 10, 2011 72-11-201 through 72-11-216
Notice of Continuation April 16, 2012
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R926.  Transportation, Program Development.
R926-4.  Establishing and Defining a Functional
Classification of Highways in the State of Utah.
R926-4-1.  Authority.

This rule establishes the procedure and criteria by which
highways shall be functionally classified as required by Utah
Code Ann. Section 72-4-102.5

R926-4-2.  Incorporation by Reference.
The Department incorporates by reference Federal

Highway Administration Publication No. FHWA-ED-90-006,
"Highway Functional Classification - Concepts, Criteria, and
Procedures" (U.S. Department of Transportation, March 1989).
The publication will be referred to as the "Functional
Classification Manual".

R926-4-3.  Initiating a Change in the Functionally Classified
Road System.

A request to consider changing the functional classification
of an existing roadway may be initiated by an official of the
local transportation agency responsible for the route, by the
Metropolitan Planning Organization with jurisdiction over the
proposed change, or by a Department staff member.  Requests
are to be forwarded to the Department's Systems Planning and
Programming Division through the office of the local Region
Director.

R926-4-4.  Procedure to Determine Functional Classification
of Roads.

(1)  The procedure the Department uses to determine the
functional classification for roads will follow the concepts and
procedures identified in the Functional Classification Manual
and will meet the guidelines relating to the extent of road miles
and vehicle miles traveled of rural and urban functional
classification systems.  The final system will be as reviewed and
approved by the Federal Highway Administration.

(2)  Traffic volumes and road mileage will come from data
the Department reports on an annual basis.  Population
information will be taken from the most recent U.S. Census
information.

R926-4-5.  Schedule for Updating the Functionally Classified
Road System.

(1)  The schedule to update the Functionally Classified
Road System is based on the U. S. Census, with a major 10-year
update initiated after the release of census date.  There will also
be a mid-census review and an opportunity for annual
adjustments.

(2)  The major, or decennial update, begins after the US
Census Bureau releases information on urban and urbanized
areas based on population and population density.  This is
historically completed about three years after the census count.
Boundaries for small urban and urbanized areas are initially
determined by the Census Bureau.  They are then adjusted to fit
local conditions by the Department in consultation with the
underlying local authorities responsible for transportation.  Road
functional classifications are then determined by the
Department, using the same consultation process and the
concepts, procedures, and criteria identified in the Functional
Classification Manual.  The recommended functional
classification changes are then forwarded to the local Federal
Highway Administration Division Office for review, approval,
and adoption as the Functionally Classified Highway System for
the state.

(3)  The mid-census review is initiated by the Department
approximately five years after the major update has been
completed and is similar to the decennial update.  Road
functional classifications are reviewed on the entire system,
using the procedures and criteria identified in the Functional

Classification Manual.  The Department will consult with local
officials and forward recommended changes to the local Federal
Highway Administration Division Office for review, approval,
and adoption.  Changes to urban boundaries and related rural or
urban classifications are not considered in this review.

(4)  Each year, the Department will review proposals to
make changes in functional classification.  This adjustment
considers routes that experienced changes that were unforeseen
during the regular system-wide review process and which are of
a time-sensitive nature that precludes waiting for the next
regular review.  This adjustment is for minor revisions only and
will not consider changes in mileage or vehicle miles traveled
limits, boundary, or urban-rural classification changes.

KEY:  functional classification, roads, transportation, census
March 26, 2007 72-4-102.5
Notice of Continuation March 20, 2012
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R994.  Workforce Services, Unemployment Insurance.
R994-102.  Employment Security Act, Public Policy and
Authority.
R994-102-101.  Authority and Statement of the Rules.

(1)  One of the purposes of the Employment Security Act,
Utah Code Section 35A-4-101 et seq., the Act, is to lighten the
burdens of persons unemployed through no fault of their own by
maintaining their purchasing power in the economy.  The
legislature, in establishing this program, recognized the
substantial social ills associated with unemployment and sought
to ameliorate these problems with a program to pay workers for
a limited time while they seek other employment.

(2)  The Department of Workforce Services (Department)
is responsible for protecting the investment of employers who
contributed to the unemployment insurance fund, the interests
of the unemployed workers who may be eligible for the dollars
provided by the fund, and the community which benefits from
a stable workforce through the maintenance of purchasing
power.

(3)  The legal authority for these rules and for the
Department to carry out its responsibilities is found in Utah
Code Sections 34A-1-104 and 35A-4-101 et seq.

(4)  These rules are to be liberally construed and
administered and doubts should be resolved in favor of finding
coverage of the employee and assisting those who are attached
to the work force.

KEY:  unemployment compensation
April 4, 2004 35A-4-102
Notice of Continuation April 25, 2012
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R994.  Workforce Services, Unemployment Insurance.
R994-106.  Combined Wage Claims.
R994-106-101.  General Definition.

(1)  An unemployed individual who has covered
employment and wages in more than one state has the right to
combine such wages and employment in the base period of one
state if the combination will provide benefits for which he could
not otherwise qualify or will increase the benefits for which he
qualifies in a single state.  He must file a combined wage claim
if he is eligible to do so rather than claim extended benefits.  If
he wishes, he has the right to reject a combined-wage claim and
file against a state in which he is separately eligible or to cancel
the combined wage claim and file no claim.

(2)  Section 35A-4-106 provides for the wages earned in
other states to be used to qualify for unemployment insurance
benefits.  Many of the restrictions and guidelines contained in
this Rule are required by federal regulations which govern the
establishment and payment of unemployment benefits when a
claimant uses wages earned outside the state or his residence at
the time the claim is filed.  If there is a conflict between this
Rule and federal regulations, the federal regulations will be
followed.

R994-106-102.  Definition of Terms.
(1)  Agent State.
Agent state means any state in which an individual files a

claim for benefits from another state or states.
(2)  Combined-Wage Claim.
A combined-wage claim is a claim using wage credits from

more than one state.
(3)  Combined-Wage Claimant.
A claimant who uses wages from more than one state to

establish monetary entitlement to benefits.
(4)  Commuter.
Commuter applies to each individual who, immediately

before becoming unemployed, customarily commuted from his
residence in the agent state to his work in the liable state.

(5)  Employment and Wages.
"Employment" refers to all services which are covered

under the unemployment compensation law of a state, whether
expressed in terms of weeks of work or otherwise.  "Wages"
refers to all remuneration for such employment.

(6)  Interstate Benefit Payment Plan.
This is the plan approved by the Interstate Conference of

Employment Security Agencies under which benefits are
payable to unemployed individuals absent from the state (or
states) in which benefit credits have been accumulated.

(7)  Liable State.
The liable state is the same as the paying state.
(8)  Paying State.
The paying state is the state against which the claimant is

filing that actually issues the benefit checks.
(9)  State.
State includes the states of the United States of America,

the District of Columbia, the Commonwealth of Puerto Rico and
the Virgin Islands.

(10)  State Agency.
The agency which administers the unemployment

compensation law of a state.
(11)  Transferring State.
A transferring state is one in which the claimant had

covered employment and wages within the base period of the
paying state that can be transferred to establish a claim.  Wages
from more than one transferring state can be used to establish a
combined wage claim.

R994-106-103.  Restrictions on Combined Wage Claims.
(1)  Any unemployed individual who has had covered

employment in two or more states may file a combined wage

claim unless:
(a)  he has established a claim under any other state;
(b)  the benefit year has not ended;
(c)  and there are still unused benefit rights.
(2)  Unused Benefit Rights.
A claimant will not be considered to have unused benefit

rights on a prior claim if:
(a)  all benefits have been exhausted, or
(b)  benefits have been denied by a seasonal restriction, or
(c)  benefits have been postponed for an indefinite period

or for the remainder of the benefit year.  A disqualification
imposed because a claimant is not able to work or available for
work is not considered a denial of a claimant's benefit rights.

(3)  Use of Wages in Paying State.
If an individual files a combined wage claim, all wages and

employment in all states during the base period of the paying
state must be included.  He may not select a paying state but
must accept that state which is determined under Subsection
35A-4-106(1)(b) and R994-106-103.

(4)  Base Period for a Combined Wage Claim.
The base period for a combined wage claim means the

"base period" as established in the paying state.
(5)  Benefit Year for a Combined Wage Claim.
The benefit year for a combined wage claim is the "benefit

year" of the paying state.

R994-106-104.  Determining the Paying State in Combined
Wage Claim (CWC) Claims.

(1)  The paying state is the state in which the claimant
elects to file a CWC, provided the claimant has employment and
wages in that state's base period and the claimant qualifies for
unemployment under the law of that state using combined
employment and wages.  The claimant is responsible for
deciding the state against which to file a CWC.

(2)  If a claimant files a CWC in Utah but is not monetarily
eligible for benefits against Utah, Utah will advise the claimant
of Utah's qualifying requirements and his or her potential
eligibility for benefits, if any, under Utah law.  The claimant
will also be told that he or she has the option to file in any other
state/s where he or she has employment and wages.  Utah will
advise the claimant that state laws vary and there are differences
in weekly benefits amounts and other qualifying requirements
in different states.  If the claimant wishes to explore options
with any other state/s, Utah will provide the claimant with
contact information for that/those state/s.

(3)  If a claimant is found to be monetarily ineligible in
Utah, the claimant can file in another state where he or she has
employment and wages in that state's base period.  If a claimant
was found monetarily ineligible in another state and then files
in Utah, Utah can use the effective date of the original claim,
provided the claimant filed within the appeal period from the
original state's monetary denial.

R994-106-105.  Responsibilities of Utah when Transferring
Wages.

(1)  Transfer of Employment and Wages.
Wages earned in Utah in covered employment during the

base period of the combined wage claim filed by a claimant will
be promptly transferred to the paying state.  Such wages will be
transferred without restriction as to their use for determination
and benefit payments under the provisions of the Paying state's
law.

(2)  Employment and Wages Not Transferrable.
Wages earned in Utah will not be transferred if the

employment and wages have been:
(a)  transferred to any other paying state and have not been

returned unused, or which have been previously used as the
basis of a monetary determination which establishes a benefit
year; or
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(b)  canceled or are otherwise unavailable to the claimant
as a result of a monetary determination made prior to its receipt
of the request for transfer, if such determination has become
final or is subject to a pending appeal.  If the appeal is finally
decided in favor of the combined wage claimant, any
employment and wages determined eligible for use as wages in
establishing monetary eligibility will be transferred to the paying
state and any necessary redetermination will be made by the
paying state.

R994-106-106.  Non-Monetary Eligibility Determination.
When a combined wage claim is filed, the law and

eligibility requirements of the paying state apply, except the
paying state may not determine an issue that has previously been
adjudicated by the transferring state.  Such exception will not
apply, however, if the transferring state's determination of the
issue resulted in making the combined-wage claim possible as
provided in 20 CFR 616.8 of the Code of Federal Regulations.

R994-106-107.  Conditions for Withdrawing a Combined
Wage Claim.

(1)  Because of the complexities of combining wages,
disadvantages to the claimant may not be apparent until after the
monetary determination has been received.  Therefore, the
claimant has the right to withdraw from a combined wage claim
anytime before the monetary determination of the paying state
becomes final.  The claimant's right to withdraw is inherent and
need not be supported by reasons, provided that he either:

(a)  repays in full any benefits paid to him, or
(b)  authorizes the state against which he will claim benefits

to withhold and forward to the former paying state a full
repayment of benefits.

R994-106-108.  Notification and Appeals.
(1)  Notification.
A combined wage claimant will receive a monetary

determination notice from the paying state once the wage
information from all states is received.  If a transferring state
refuses to transfer wages because the wage credits were canceled
under a disqualification or because the work was not covered,
the claimant will be sent an appealable determination by the
transferring state.

(2)  Protests and Appeals.
A protest of a monetary determination from a transferring

state or from a paying state other than Utah may be made.  If the
paying state or any transferring state makes any decision,
monetary or nonmonetary, adverse to a combined-wage
claimant's interest, the claimant is entitled to a written
determination and the right to request reconsideration or an
appeal in accordance with the law of the state making the
determination.

KEY:  unemployment compensation, interstate compacts
January 13, 2010 35A-4-106(1)
Notice of Continuation April 25, 2012
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R994.  Workforce Services, Unemployment Insurance.
R994-207.  Unemployment.
R994-207-101.  General Definition.

(1)  The objective of Sections 35A-4-401 and 35A-4-207
of the Utah Employment Security Act is to provide the means by
which it may be determined when or if a claimant, who is not
totally unemployed, may be allowed unemployment insurance
benefits.  It is not the intent of the fund to subsidize a claimant
who is devoting substantially all his time and efforts to starting
up a new business or expanding an existing business even
though he receives no income.  This is also true for a claimant
who is working as a commission salesperson or licensed
mortgage broker/loan officer, real estate, or securities
salespersons, who may not have received commissions in excess
of his or her weekly benefit amount but who has devoted
substantially all of his or her efforts to the endeavor.

(2)  There are generally four types of potentially employed
claimants who need to have their claims examined under Section
35A-4-207.  They are:

(a)  corporate officers,
(b)  self-employed individuals,
(c)  commission salesmen, and
(d)  volunteer workers.

R994-207-102.  General Requirements for Eligibility.
(1)  A claimant is unemployed and eligible for benefits if

all of the following conditions are shown to exist:
(a)  Less Than Full-Time Work.
The claimant worked all the hours that were reasonable for

him to work and the total number of hours was less than full-
time.  He must not regulate the type or amount of duties or
number of hours spent in a remunerative enterprise for the
purpose of qualifying for benefits.  Full-time work will generally
be considered to be 40 hours a week, but may be the number of
hours established by schedule, custom, or otherwise as
constituting a week of full-time work for the kind of service the
claimant performs.

(b)  Income Less Than WBA.
The claimant earned less than the weekly benefit amount

(WBA) established for his claim.
(c)  Available for and Seeking Other Full-time Work.
The claimant in addition to the subject work, must be

available for and actively seeking full-time suitable work for
another employer as defined by the suitable work test,
Subsection 35A-4-405(3) and Section R994-405-306.  A failure
to make an active search for work will evidence a contentment
with his current status and a conclusion that he is "not
unemployed" shall be made.  The efforts of a claimant to seek
work should be distinguished from those directed towards
obtaining work for himself as an individual and those directed
toward obtaining work or customers for his corporation or
business.  Efforts to obtain work for the business or corporation
are evidence of continuing responsibilities but are not evidence
of an individual's active search for other employment as required
for eligibility.  A claimant who has marketable skills including:
bricklaying, plumbing, and office manager, must be willing to
seek and accept such work.  He may not restrict himself to
availability for the type of work he is currently performing on a
less than full-time basis.  The claimant's past work history is
evidence of the effect of such employment on his attachment to
the labor force.  If he is unable or unwilling to accept any, but
short term or casual labor because of continuing or pending
responsibilities, he is "not unemployed".

R994-207-103.  Corporate Officer.
The performance of some service is presumed where the

corporate officer is receiving wages or other compensation
including a car, house or other benefits of a determinable value.
However, the payment of dividends, bonuses, and stock

payments based on the percent of ownership of the claimant are
not compensation for service and therefore are not considered
wages.

R994-207-104.  Self-Employment.
(1)  Self-employment includes services which are

performed for the direct or indirect purpose of obtaining a
livelihood or a part of such livelihood.  Self-employment is
generally established as a sole proprietorship or partnership.  An
individual is not self-employed when a farm is operated only to
supplement the family food supply or as a place on which to
raise the family, but is not operated for the purpose of selling
produce.  Individuals in self-employment must report time spent
engaged in self-employment activities such as time spent about
the place of business either working or awaiting calls for goods
or services and time spent seeking customers or business for the
self-employment venture.

(a)  Income from Self-Employment.
Some claimants are engaged in part-time, self-employment

which produces an immediate, readily determined weekly
income.  Claimants must report the amounts received for goods
bought, supplies purchased, services, rent, etc.  These are
reasonable business expenses which can be deducted from gross
income for goods and services.  Payment of loans for buildings
or equipment used in the business are not a deductible expense.
Claimants engaged in this type of self-employment must
maintain detailed records describing each item of income and
expense.  The Department may audit those records without prior
notice.

(b)  Income Not Readily Determinable.
(i)  When an individual is engaged in an enterprise that on

a year-round basis is less than full-time and the income cannot
be clearly determined for each week, the weekly earnings will
be determined on the basis of all available information
concerning past income and expenses of the enterprise, from
which a weekly amount will be computed to represent the
potential net income.  The amount determined must be reported
on the weekly claim.  Evidence of changes in the enterprise that
would affect the potential income for the present must be
reported to the Department and the reportable income will be re-
evaluated.  Furnishing evidence of past income and expenses is
the claimant's responsibility and may be obtained from personal
or business records, income tax returns, etc. for the past three
years.  It will then be averaged to determine a potential weekly
amount to be reported each week by the claimant.  A claimant
may earn up to 30% of his weekly benefit amount in total self-
employment plus work for wages before a reduction is made in
the unemployment insurance payment for that week.  When the
estimated income amount equals or exceeds the weekly benefit
amount, the claimant is "not unemployed" and benefits will not
be allowed.

(ii)  When a claimant has just entered into a new business
or is expanding and has no actual income experience which may
be used as evidence of potential income for the current period,
he must make a reasonable estimate.  This may be based on any
available evidence such as a general knowledge of current prices
of products bought and marketed, estimated yields, estimated
expense, etc.  Any estimated amounts should be so identified.

(c)  Over Estimates of Income.
If the Department or claimant has over estimated the

amount reportable in self-employment, the claimant may make
a claim for the amount owed.  The claim must be made within
30 days of when the correct earnings were determinable.

R994-207-105.  Bartered or Exchanged Goods and Services.
(1)  A claimant must report when he has entered into an

agreement to barter or exchange goods or services.  The amount
of time working to pay for the goods is reportable.  In
determining the value derived from bartering or exchanging
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goods or services, the claimant will consider only the portion of
the goods or services that he provides.  The payment for these
goods or services that is received in kind must be valued at
current market values.

R994-207-106.  Commission Selling.
(1)  Time.
If the time spent on commission selling is part-time

because of limits imposed by the limited geographical area,
limited clientele, or limited products, the claimant could, upon
meeting all other provisions of the Act, be allowed benefits.

(2)  Income.
It is necessary to distribute the income from commission

sales over the period of time it took to earn the commission.
The income should be reported during the week in which the
sale is made and not when the payment is received.  If it is not
possible to determine the exact amount of the commission, an
estimate should be made and if the estimate is later determined
to be wrong, the claimant should immediately report to the
Department to receive assistance in making adjustments.  Failure
to report under estimates may result in claimant fault
overpayments and a disqualification under the fraud provisions
of the Act.

R994-207-107.  Volunteer Work.
(1)  Time.
Donated work does not render a claimant ineligible for

benefits, even though the number of hours involved may be full-
time.  Claimants donating 40 hours or more to churches,
charities, civic or other non-profit organizations have serious
availability restrictions.  The claimant may provide evidence of
availability by demonstrating a willingness to seek and accept
other permanent, full-time work.  A diligent work search during
any specific week in question, in addition to a positive mental
attitude towards seeking and accepting work would provide
adequate proof of attachment to the labor force.  A failure to
make an active search for work would evidence a contentment
with the unpaid status of a volunteer worker, and would require
a denial of benefits.  To be eligible for benefits at a later date, a
substantial change in circumstances should be shown.

(2)  Remuneration.
If a claimant who receives assistance from a church or civic

organization is asked to spend time working for that
organization, but the value of the assistance is not determined by
the amount of time spent working, the assistance is not
reportable income.  Normally, money is not involved with
donated work.  If money is involved, it need not be reported
unless it is subject to withholding taxes, which indicates an
employer/employee relationship.  If the organization provides
money for out-of-pocket expenses, such as gas, equipment,
clothes, etc., it would not be wages and would not be reportable
on the weekly claim.

KEY:  unemployment compensation, unemployed workers
August 2, 2011 35A-1-104(1)
Notice of Continuation August 24, 2010 35A-4-502(1)(b)

35A-4-207
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R994.  Workforce Services, Unemployment Insurance.
R994-303.  Contribution Rates.
R994-303-101.  Benefit Ratio Contribution Rate
Computation.

(1)  There are two types of contribution rates, "new"
employer rates and "experience" rates.

(2)  The new employer rate is assigned to employers with
less than one fiscal year of reporting experience.  New
employers are assigned a rate based on the two-year average
benefit ratio, which is calculated by dividing benefit costs by
taxable wages, of all employers in the respective industry.  The
overall new employer rate is the benefit ratio of the respective
industry multiplied by the reserve factor plus the Social Cost.
New out-of-state contractors are assigned the maximum tax rate
allowable under state law unless they purchase an existing
business.

(3)  Experience rates are assigned to employers with one or
more fiscal years of reporting experience.  The overall
contribution rate is calculated annually for each employer using
the following three components:

(a)  The "Benefit Ratio" is determined by dividing the total
of all chargeable benefits paid to the employer's former
employees in the last four fiscal years, by the employer's taxable
wages for the same time period.

(b)  The "Reserve Factor" adjustment to the benefit ratio,
which may be an increase, decrease, or 1.0, is used to maintain
an adequate balance in the benefit reserve fund.

(c)  The "Social Cost" is applied to all employers to recover
benefit costs that cannot be attributed to a specific employer.

The overall tax rate is calculated using the following
formula:

Benefit Ratio X Reserve Factor + Social Cost
(4)  Contribution rates may be affected by delinquent

contributions, delinquent reports, and acquiring a business of
another employer, as these terms are used in Sections 35A-4-
301, 35A-4-303, 35A-4-304, 35A-4-306, and 35A-4-307.

(5)  The objective of the benefit ratio method of taxation is
to employ an experience rating system that provides for
equitable allocation of costs, increases incentives for employer
participation, and makes building and maintaining a solvent
reserve fund the responsibility of those employers who use the
system.

R994-303-102.  Computation Date.
"Computation date" means July 1st of any year.  The

computation date is not the date contribution rates are computed
but merely serves as a reference point to identify the period of
time used to compute rates.

R994-303-103.  Notification of Contribution Rate and Appeal
Rights.

The Department will notify the employer of its contribution
rate prior to the beginning of the calendar year to which the rate
applies.  If the employer protests this rate, the protest must be
filed within 30 days after the date the "Contribution Rate
Notice" is issued by filing a written appeal stating the grounds
upon which the appeal is based.  This right to appeal the
contribution rate does not, however, give new rights of appeal
to protest the benefit costs used in computing the rate.  The
appeal rights for protesting the payment of benefits to former
employees, charges to the employer, or the correctness of benefit
charges are established in Section 35A-4-306 of the Act.

R994-303-104.  Qualified Employer.
A "qualified employer" is an employer who was an

employer during all four quarters of the fiscal year immediately
preceding the computation date.

If an employer reopens its UI account after the account has
been closed, the Department will determine if the employer

qualifies for an experience rate or new employer industry rate.
A qualified employer will be assigned an overall contribution
rate for their account using the employer's unemployment
experience during the past four fiscal years immediately
preceding the computation date.  If the reopening employer had
no payroll for two or more consecutive calendar years
immediately prior to the reopen date, the employer will be
considered a new employer and will receive a new account
number and the new employer industry rate, pursuant to Section
35A-4-203 of the Act.

R994-303-105.  Rates Assigned to Qualified Employers.
(1)  On or after January 1, 1988, a qualified employer who

fails to pay all contributions due for the "applicable fiscal year"
which is the four consecutive calendar quarters in the fiscal year
immediately preceding the computation date, will be assigned
a contribution rate equal to the overall contribution rate or the
assigned contribution rate, plus an additional one percent
surcharge.  Unpaid contributions for fiscal years prior to the
applicable fiscal year have no effect on the employer's rate, as
provided in Subsection 35A-4-303(9)(b).

(2)  Contributions assessed for the applicable fiscal year
after the rates are computed will not cause the one percent
surcharge to be added to the rate for the following year.

(3)  A qualified employer who has been assigned the 1
percent surcharge in addition to his overall contribution rate
because of delinquent contributions for the applicable fiscal year
shall be reassigned a rate based upon his own experience, as
provided under the experience rating provisions of the Act,
effective the first day of the quarter in which full payment of
contributions due is made.  The Department will reassign a rate
effective January 1st of the year if the Department determines
that the party liable for the delinquent contributions was not
properly notified of the liability.

(4)  Delinquent Reports - Effect on Rate.
A delinquent report is one that is not properly filed when

due.  Failure to file the delinquent report by the time the
contribution rates are computed will be treated as if a report had
been filed showing no payroll for that quarter.  This will usually
result in a higher contribution rate.  A delinquent report that still
has not been filed by the end of the calendar year will not result
in adding the one percent surcharge to an employer's overall
contribution rate as a penalty.  Other penalties and interest
assessed due to delinquent reports are discussed in Section 35A-
4-305 of the Act.

R994-303-106.  Successorship and Its Effect on Contribution
Rates.

(1)  Definitions.
(a)  "Successor" is the employing unit which acquires the

business or acquires substantially all of the assets of a business.
(b)  "Predecessor" is the employing unit which last

operated the business.
(c)  "Acquired" means to come into possession of, obtain

control of, or obtain the right to use the assets of a business by
any legal means including a gift, lease, repossession or
purchase.  For purposes of succession, a purchase through
bankruptcy court proceedings where assets are being liquidated
is not considered an acquisition, if the court places restrictions
on the transfer of liabilities to the purchaser.  It is not necessary
to purchase the assets in order to have acquired the right to their
use, nor is it necessary for the predecessor to have actually
owned the assets for the successor to have acquired them.  The
right to the use of the asset is the determining factor.

(d)  "Assets" are commonly defined to include any
property, tangible or intangible, which has value.  Therefore,
acquiring use of assets is defined to mean that the successor
obtains the physical assets such as cash, inventories, equipment,
or buildings.  Use of assets may also include the acquisition of
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the name of the business, customers, accounts receivable, patent
rights, goodwill, employees, or an agreement by the predecessor
not to compete.

(e)  "Business" is an employing unit which pursues an
activity or enterprise for gain, benefit, advantage or livelihood.

(f)  "Substantially all" means acquisition of 90 percent or
more of all of the predecessor's assets.

(g)  "Discontinued operations" means that immediately at
the point of acquisition, the preceding employer has no
continuing business activity in this state.  Liquidation of
accounts receivable or "wind-down payroll" is not considered to
be a continued business activity.  In determining whether an
employer is a successor, the phrases "substantially all" and
"discontinued operations" are applied conjunctively.  If less than
90 percent of all the assets are acquired, then there is no
successorship and the "discontinued operations" test need not be
applied.

(h)  "Like part or character" will be defined by using the
most current North American Industry Classification System
(NAICS) manual.  There is no succession unless it is determined
that a like part or character of the business acquired is retained.
An example of such a situation occurs when a new owner
acquires a business or substantially all of its assets.  The
business formerly operated as an automotive service station and
the predecessor employer has ceased to operate.  If the new
owner opens as an automotive repair shop and not a service
station, there is no successorship.

(2)  If the acquired business was closed for 30 or more
consecutive calendar days during its normal operating period
immediately prior to the acquisition, there is no successorship.

(3)  Succession.
In the case of succession, effective on the first day of the

year following the year in which the business is acquired, a
successor will pay a contribution rate newly computed on the
basis of the combined experience of the predecessor and the
successor unless the date of acquisition is January 1, in which
case the new rate takes effect immediately.  The successor's rate
during the year of acquisition will be as follows:

(a)  Successor Was a Qualified Employer.
If the successor was a "qualified employer" immediately

prior to the time of the acquisition, it shall continue to pay the
rate assigned prior to the acquisition.

(b)  Successor Was Not a Qualified Employer.
If the successor was an employer but not a "qualified

employer" immediately prior to the time of the acquisition and
acquires one or more businesses simultaneously, it shall pay a
new rate computed based on the combined experience of the
predecessor(s) and the successor.  This rate shall be effective on
the first day of the next calendar quarter.  The successor pays its
previously assigned rate for the balance of the quarter in which
the acquisition occurs unless the acquisition occurs on the first
day of that quarter, in which case the newly computed rate takes
effect on that day.

(i)  Simultaneously as used in this section means the same
day.

(ii)  If the predecessor(s) and successor are not qualified
employers and have different NAICS codes, and the successor
continues to operate the acquired business(s), the successor will
retain their original NAICS code.

(c)  Successor Was Not an Employer.
If the successor was not an employer immediately prior to

the time of the acquisition it shall pay the predecessor's rate for
the current calendar year.  If the successor simultaneously
acquires two or more businesses it shall pay a rate newly
computed based on the combined experience of the
predecessors.  This new computed rate shall be effective on the
day of acquisition.

(4)  Effect of Contributions Owed by the Predecessor on
the Successor's Rate.

A successor will be assigned a 1 percent surcharge in
addition to its overall contribution rate if unpaid contributions
are owed by the predecessor in the prior fiscal year.  The one
percent surcharge applies in the years that the successor's rate is
affected by the predecessor's payroll and benefit costs.

(5)  Successorship Determination and Burden of Proof.
The Department will determine whether the predecessor's

payroll and benefit costs will be transferred to the successor.
Either the predecessor or successor may appeal the
determination within 10 days of the date the determination is
issued.  Once the determination has been made, the burden of
proof is on the predecessor or the successor to show that the
determination was made in error.

R994-303-107.  Fiscal Year.
Fiscal year is defined in Subsection 35A-4-301(6), and

means the year beginning with the 1st day of July of one year
and ending the 30th day of June of the next year.

R994-303-108.  Benefit Costs.
(1)  Net benefit costs are defined as those benefits actually

paid during the fiscal year without regard to the week ending
date for which the payment is made.  The benefit is considered
paid on the date the unemployment payment is issued.

(a)  Net benefit costs do not include those benefits
established as an overpayment during the same fiscal year in
which the benefits were paid.

(b)  Benefit costs from a prior fiscal year subsequently
established as an overpayment will be deducted from cumulative
benefit costs beginning with the fiscal year in which the
overpayment is established.  Such benefit costs will not be
deducted from benefit costs attributable to prior fiscal years
except in cases where failure to make the deduction would result
in a gross inequity and provided the employer has made a
written request within 30 days of when it knew or should have
known of the establishment of the overpayment.

(c)  Once the fiscal year ends, any benefit costs from a prior
fiscal year which are subsequently identified as an overpayment
will be deducted from the cumulative benefit costs beginning
with the year in which the overpayment is established and
subsequent years.

(2)  If the benefit costs used to compute the basic tax rate
are less than zero, they will be treated as if they were zero.  In
this case, the minimum overall tax rate an employer can be
assigned will be the social tax rate.

R994-303-109.  Actual Reserve Fund Balance.
The "actual reserve fund balance" used in the calculation

of the reserve factor is this state's Trust Fund balance on deposit
with the United States Department of the Treasury as of June 30
preceding the computation date.

KEY:  unemployment compensation, rates
July 1, 2007 35A-4-303
Notice of Continuation April 25, 2012
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R994.  Workforce Services, Unemployment Insurance.
R994-401.  Payment of Benefits.
R994-401-101.  Payment of Benefits.

Eligibility is established and benefits are paid on a weekly
basis.  The week starts on Sunday and ends on Saturday.
Benefits do not become due until the end of the week for which
benefits are claimed.

R994-401-201.  Weekly Benefit Amount (WBA), Maximum
Benefit Amount (MBA), and Monetary Determination.

(1)  The formulas for determining the WBA and the MBA
are found in Section 35A-4-401.

(2)  The wages used to determine the WBA and the MBA
are limited to wages reported to the Department by base period
employers and verifiable wages paid by additional base period
employers reported by the claimant in the initial claim.  If an
employer does not report wages and the claimant can verify
wages from that employer, those wages may be included.

(3)  The Department will send the claimant a "Notice of
Monetary Determination."  The notice will inform the claimant
of the WBA, MBA, and the wages used to determine the
claimant's monetary eligibility.  The notice will also inform the
claimant of his or her right to appeal the monetary
determination.  The claimant must notify the Department of any
errors in the monetary determination.  The time limit for
notifying the Department of any errors or for appealing a
monetary determination is the same as filing an appeal from an
initial Department determination and is governed by rules R994-
508-102 through R994-508-104.

(4)  The monetary determination is based on the wages
actually paid during the base period regardless of when the work
was performed.

(5)  To be monetarily eligible, a claimant must have earned
base period wages of 1 and 1/2 times the high quarter wages and
also meet a minimum dollar amount as established by the
monetary base period wage requirement as defined in Section
35A-4-201.

(6)  For any claimant whose benefit year is effective on or
before January 1, 2011, if the claimant is not monetarily eligible
under the 1 and 1/2 times requirement in paragraph (5) of this
section, but meets the monetary base period wage requirement,
the claimant can still be eligible under this section if the
claimant had earnings of at least five percent of the "monetary
base period requirement for insured work," as defined in
Subsection 35A-4-201(17), in each of at least 20 weeks during
the base period.  The earnings must be for work performed
during each of the 20 weeks, all of which must fall within the
base period, regardless of when the claimant received payment
for the work.  The requirement that the claimant show work and
earnings in 20 weeks is only met if the claimant was paid wages
as defined by the definition of "wages paid" in R994-401-202.

(7)  The dollar amount for each of the 20 weeks required to
establish eligibility under subsection (6) of this section will be
determined by the monetary base period requirement for insured
work in effect for the calendar year in which the initial claim is
filed even if some or all of the 20 weeks are in a different
calendar year.

(8)  If the claimant is determined monetarily ineligible
under the 1 and 1/2 times standard, and the claimant's benefit
year is effective on or before January 1, 2011, it is the claimant's
responsibility to show 20 weeks of covered employment which
meet the minimum dollar amount.  Acceptable proof of covered
employment includes:

(a)  appropriately dated check stubs issued by the
employer;

(b)  a written statement from the employer showing dates
of employment and the amount of earnings for each week;

(c)  time cards;
(d)  canceled payroll checks; or

(e)  personal or business records kept in the normal course
of employment that would substantiate work and earnings.

(9)  An employer's potential liability is based on its
proportion of the claimant's base period wages.  Employers will
be informed of the wages used in determining a claimant's
monetary entitlement, the employer's potential liability for
benefits costs, and the right to and time limitation for requesting
relief of charges or a correction to wages.  A contributory
employer is given a notice of all benefit costs each quarter and
has the opportunity to report any errors or omissions to the
Department at that time as well.  The quarterly notices give the
employer 30 days to advise the Department of any corrections,
as provided in Subsection 35A-4-306(3).

(10)  A party failing to file a timely appeal or protest may
lose its right to have the monetary determination corrected.  An
untimely appeal or protest may be considered if the party had
good cause, as defined in R994-508-104.

(11)  The Department may revise the monetary
determination after the expiration of the appeal time if there has
been a mistake as to the facts or the revision would be
substantial and required by fairness for a party who did not have
access to the information and therefore could not have
reasonably filed a timely appeal.  The decision to revise a
monetary determination after the appeal time has expired is
discretionary with the Department.

R994-401-202.  Wages Used to Determine Monetary
Eligibility.

(1)  "Wages paid" include those wages actually received by
the worker and wages constructively paid, provided the
employer's liability for payment has become unconditionally
established.  Wages are considered constructively paid, for the
purposes of this section, on the earliest of: the next regular pay
day in accordance with the employer's customary payment
practices, the day required by contractual agreement, or as
required by state law.

(2)  Quarterly wages are all wages paid or constructively
paid during a quarter regardless of when those wages are earned.
Bonus or lump sum payments which do not meet the definition
of vacation and severance pay in R994-405-701 et seq, made
within the quarter which were not due on any specific day shall
be treated as wages paid during the quarter in which the
payment is made unless a request is made by the claimant for
apportionment to the calendar quarters in which the
remuneration was earned.  Any such request must be received
by the Department within ten days of the issuance of the
monetary determination as provided by Subsection 35A-4-
401(7).

R994-401-203.  Retirement or Disability Retirement Income.
(1)  A claimant's WBA is reduced by 100% of any

retirement benefits, social security, pension, or disability
retirement pay (referred to collectively in this section as
"retirement benefits" or "retirement pay") received by the
claimant.  Except, for claims with an effective date on or after
July 4, 2004, and on or before December 11, 2010 the reduction
for social security retirement benefits will only be 50%.  For
claims with an effective date on or after December 12, 2010,
there is no reduction for social security retirement benefits.  The
payments must be:

(a)  from a plan contributed to by a base-period employer.
Social security payments are counted if a base period employer
contributed to social security even if the social security payment
is not based on employment during the base period;

(b)  based on prior employment and the claimant qualifies
because of age, length of service, disability, or any combination
of these criteria.  Disability payments must be based, at least in
part, by length of service.  Savings plans such as a 401(k)  or
IRA should not be used to reduce the WBA Payments from
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workers' compensation for temporary disability, black lung
disability income, and benefits from the Department of Veterans
Affairs are not counted because the amount of the payment is
based on disability and not on length of service.  Payments
received as a spouse or beneficiary are not counted.  That
portion of retirement benefits payable to a claimant's former
spouse is not counted if the paying entity pays the former spouse
directly and it is pursuant to court order or a signed, stipulated
agreement in accordance with the law;

(c)  periodic and not made in a lump sum.  Lump sum
payments, even if drawn from the employer's contributions to a
fund established for the purpose of retirement, are not treated as
severance pay under Subsection 35A-4-405(7); and

(d)  payable during the benefit year.  A claimant's WBA is
not reduced if the claimant is eligible for, but not receiving,
retirement income.  However, if the claimant subsequently
receives a retroactive payment of retirement benefits which, if
received during the time unemployment insurance claims were
filed, would have resulted in a reduced payment, an
overpayment will be established.  The period of time the
payment represents, not the time of the receipt, is the
determining factor.  An assumption that a claimant is entitled to
receive a pension, even if correct, is not sufficient basis to
recompute the WBA.  However, if a claimant has applied for a
pension and expects to be determined eligible for a specific
amount attributable to weeks when Unemployment Insurance
benefits are payable, and the claimant is only awaiting receipt of
those payments, a reduction of the claimant's WBA will be
made.

(2)  A claimant who could be eligible for a retirement
income, but does not apply until after the Unemployment
Insurance benefits have been paid, will be at fault for any
overpayment resulting from a retroactive payment of retirement
benefits.

(3)  The formula for recomputation of the MBA in the
event a claimant begins receiving retirement income after the
beginning of the benefit year is found in Subsection 35A-4-
401(2)(d).  The recomputation is effective with the first full
calendar week in which the claimant is eligible to receive
applicable retirement benefits or adjustments to those benefits.

R994-401-301.  Partial Payments - General Definition.
(1)  A claimant's earnings that are equal to or less than 30

percent of the WBA will not result in a reduction of the WBA.
The claimant's gross weekly earnings over 30 percent of the
WBA will be deducted dollar for dollar from the WBA in the
week in which it was earned.  A claimant who earns less than
the WBA and files a claim may be credited with a waiting week,
or paid a partial payment.  A claimant who earns equal to or
more than the WBA will not be credited with a waiting week nor
be eligible for any partial payment for that week.

(2)  All work and earnings must be reported on a weekly
basis.  For example, when an otherwise eligible claimant is
required to report income from a farm, and is paid one day of
holiday pay and then accepts a one-day temporary job, the work
and earnings from all three sources must be reported.

(3)  Earnings are reportable in the week the work is
performed which may be different from the week payment is
received.  If a claimant receives payment for commission sales,
or other periodic earnings, the income must be attributed to, and
reported in, the week when the work was performed.

(4)  Reportable earnings which a claimant must report on
the weekly claim include any and all wages, remuneration, or
compensation for services even if the employer is not required
to pay contributions on these wages.

R994-401-302.  Liability of Part-time Concurrent
Reimbursable Employers When There is No Job Separation
from the Part-Time Reimbursable Employer.

(1)  If the claimant worked for two or more employers
during the base period and is separated from one or more of
these employers, but continues in the regular part-time work
with a reimbursable employer, the nonseparating part-time
employer will not be liable for benefit costs provided;

(a)  the claimant earned wages from a nonseparating
employer within seven days prior to the date when the claim was
filed,

(b)  the claimant is not working on an "on call" basis,
(c)  the number of hours of work have not been reduced,

and
(d)  the nonseparating employer makes a request that it not

be held liable for benefit costs within ten days of the first
notification of the employer's potential liability.

(2)  The claimant's WBA will be determined on the basis
of the total base period employment and earnings, however,
earnings from the part-time reimbursable employer will be
excluded from the calculation of the MBA.

(3)  If the claimant is later separated from this employer
within the benefit year or the claimant's hours of work are
reduced below the customary number of hours worked during
the base period, the reimbursable employer will be liable to pay
the proportionate amount of benefit payments paid thereafter.
A new monetary determination can also be made at the request
of the claimant and would include all base period wages.  The
effective date of the revised monetary determination will be the
first day of the week in which the request is made.  See R994-
307-101 for contributory employers.

R994-401-303.  Income The Claimant must Report While
Receiving Unemployment Benefits.

(1)  All payments whether an hourly wage, salary, or
commission paid for the performance of any service shall be
reportable unless specifically identified as an exception in
R994-401-304 or R994-401-305.

(2)  Gratuities or tips paid directly to an employee by a
customer or the employer for a service provided are reportable.

R994-401-304.  Income Which May Be Reportable Under
Certain Circumstances.

(1)  A bonus paid as a direct result of past performance of
service for a specific period prior to the separation is not
reportable with respect to any week after the separation.  A
bonus is a payment given to an employee in addition to usual
wages.  If the payment is made contingent upon termination it
will be considered a severance payment.  Payments given at the
time of separation that are based on years of service will also be
considered severance payments.  Severance payments are
reportable in accordance with Subsection 35A-4-405(7).

(2)  If a claimant is hired to start working on a certain day
and the work is not available as of that date but the employer
puts the claimant on the payroll as of that date, the claimant is
considered employed and those wages are reportable.

(3)  Any payment made in consideration of training that is
required by the employer is considered to be reportable income
unless shown to be:

(a)  expenses necessary for school, for example, tuition,
fees, and books;

(b)  travel expenses;
(c)  actual costs for room and board where costs are created

as a necessary expense for the schooling; and
(d)  the payments are exempt from income tax liability.
(4)  If a claimant is being paid under a contract for the

express purpose of being available to an employer, and there are
limits placed upon the individual either as to how much
earnings, if any, may be earned while receiving these payments,
or on the time the individual must hold himself or herself
available to the employer, the payment is considered reportable
income.
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(5)  Any payments in kind are reportable, including the
cash value for meals, lodging, or other payment unless the meals
and lodging are excluded from the definition of wages by the
Internal Revenue Service as under the following conditions:

(a)  Meals that are furnished:
(i)  on the business premises of the employer;
(ii)  for the convenience of the employer;
(iii)  without charge for substantial non-compensatory

business reasons, not for the purpose of additional
compensation.  Substantial noncompensatory business reasons
will be limited to meals which are provided:

(A)  to have employees available for emergency call;
(B)  to have employees with restricted lunch periods;
(C)  because adequate eating facilities are not otherwise

available.
(b)  Lodging that is furnished:
(i)  on the business premises of the employer;
(ii)  as a condition of employment;
(iii)  for the convenience of the employer, for example, to

have an employee available for call at any time.
(6)  Pensions that do not meet the criteria in R994-401-203

are not reportable income.

R994-401-305.  Income a Claimant is not Required to Report
While Receiving Unemployment Benefits.

Payments which are received for reasons other than the
performance of a service are not reportable income.  Some
examples are:

(1)  Payments from corporate stocks and bonds;
(2)  Public service in lieu of payment of fines;
(3)  Fees paid for jury duty or as witness fees will be

considered reimbursement for expenses;
(4)  Amounts paid specifically, either as an advance or

reimbursement, for bona fide, ordinary, and necessary expenses
incurred or reasonably expected to be incurred in the business
of the employer.  If an accounting by the employee is not
required by the employer for actual expenses, the Department
shall not require itemization;

(5)  Payments specifically identifiable as not being
provided for the rendering of service will not be considered
wages including grants, public or private assistance or other
support payments;

(6)  Money or other considerations which are normally
provided as a matter of course to immediate family members;

(7)  Income from investments;
(8)  Disability or permanent impairment awards under the

Workers' Compensation Act; and,
(9)  Payment attributable to the value of any equipment

owned by the claimant and necessary for the performance of the
job.  If there is no contract of hire or the contract does not
delineate what portion is payable for the equipment, the
Department will determine the claimant's wages based on the
prevailing wage for similar work under comparable conditions.

KEY:  unemployment compensation, benefits
December 9, 2010 35A-4-401(1)
Notice of Continuation April 25, 2012 35A-4-401(2)

35A-4-401(3)
35A-4-401(6)
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R994.  Workforce Services, Unemployment Insurance.
R994-402.  Extended Benefits (EB).
R994-402-201.  General Definition.

When a claimant has been unable to find work for an
extended period of time and has exhausted all of his or her
regular benefits, EB may be paid providing the state is in an
extended benefit period as defined by Subsection 35A-4-402(7).
A claimant does not have to have additional wage credits to
qualify for EB as the original claim is extended with the same
weekly benefit amount.  The maximum benefit amount for a
claimant is one-half of the amount of his or her original regular
claim up to a maximum of 13 times the weekly benefit amount.
All EB stop when the unemployment rate drops below a certain
level, even if the claimant has not used all of his or her EB.  If
the claimant has sufficient additional wage credits and can
qualify for a new regular claim, EB are not allowed.  There is no
waiting week on an EB claim.  Availability requirements for EB
are different from those for regular claimants.  Unless the
claimant has good prospects as defined in R994-402-205, the
EB claimant must have no occupational restrictions, must reduce
wage expectations and increase his or her work search efforts
beyond those expected of regular benefit claimants.  The only
exception to this requirement is for claimants who have
Department approval while attending school.

R994-402-202.  General Requirements for EB.
(1)  Notwithstanding the provisions of the Act concerning

regular benefits, a claimant is ineligible for EB during any week
of unemployment in the claimant's eligibility period if the
Department finds that during such period:

(a)  the claimant failed to accept any offer of suitable work
as defined in R994-402-204 or failed to apply for any suitable
work to which he or she was referred by the Department; or

(b)  he or she failed to make an active, good faith effort to
secure employment as provided in Section R994-402-207.

(2)  Any claimant who has been found ineligible for EB
under Subsection R994-402-202(1) will be denied benefits until
he or she has performed services in bona fide covered
employment for at least four subsequent weeks, whether or not
consecutive, and earned wages for such services equal to at least
six times the claimant's weekly benefit amount.

(3)  Notwithstanding R994-402-204, no claimant will be
denied EB for failure to accept an offer of, or apply for, any job
which meets the definition of suitability as described in that
subsection if:

(a)  the position was not offered to the claimant in writing
as defined in R994-402-206 or was not listed with the
Department of Workforce Services;

(b)  such failure would not result in a denial of benefits
under the definition of suitable work for regular benefit
claimants in Subsection 35A-4-405(3) to the extent that the
criteria of suitability in that section are not inconsistent with the
provisions of R994-402-204 or

(c)  the claimant meets the requirements of "good
prospects" as defined in R994-402-205.

(4)  No work is considered to be suitable work unless it
complies with the labor standard provisions required by Section
3304(a)(5) of the Internal Revenue Code as provided in
Subsection 35A-4-405(3).

(5)  The Department shall refer any claimant entitled to EB
to any suitable work which meets the criteria prescribed in
R994-402-204.

R994-402-203.  Eligibility for EB.
To be eligible for EB the claimant must:
(1)  exhaust regular benefits as defined by Subsection 35A-

4-402(7)(h) and his or her benefit year must have ended after the
beginning of the EB period;

(2)  be ineligible for a regular claim in Utah or any other

state or under any federal unemployment program;
(3)  file for EB in accordance with instructions;
(4)  meet EB requirements for availability and work search;

and
(5)  accept suitable work.

R994-402-204.  Suitable Work.
(1)  Suitable work for EB claimants includes work:
(a)  in any occupation within the claimant's capabilities

unless he or she can show that his or her prospects for obtaining
work in his or her regular occupation are good, as defined in
Subsection R994-402-205 and

(b)  paying the greater of the federal or state minimum
wage provided the gross average pay exceeds the claimant's
weekly benefit amount plus any supplemental unemployment
benefit.

(2)  Suitable work for EB claimants does not include work:
(a)  available as the result of a strike or labor dispute;
(b)  having wages, hours or other conditions of the work

which are substantially less favorable to the claimant than those
prevailing for similar work in the locality (for example, a skilled
claimant, such as a carpenter, may be required to take a job
paying the minimum wage in another occupation, but he or she
does not have to take a carpenter job paying minimum wage if
that wage is substantially less than the prevailing wage for
carpenter work in his or her locality);

(c)  which requires the claimant as a condition of being
employed to join a union or to resign from or refrain from
joining any labor organization;

(d)  which would not be considered suitable for a regular
claimant, such as unsafe working conditions or work requiring
a move or travel beyond normal commuting distance. Except
with regard to the type of occupation and the wages, standards
for determining the suitability of work are the same for EB
claimants as for regular claimants.

R994-402-205.  Good Prospects.
When a claimant has a definite assurance of full-time

employment in his or her customary occupation to begin within
four weeks the claimant is considered to have good prospects.
He or she must continue to seek work, but suitability will be
determined under the definition of suitable work for regular
benefit claimants in Subsection 35A-4-405(3) without regard to
the definition in R994-402-204.

R994-402-206.  Position Offered in Writing.
A position is considered "offered in writing" if it is listed

with the Department and the claimant is referred or offered a
referral by the Department even if the claimant is given the
referral verbally.  If an employer makes a verbal offer of work
and the job is not listed with the Department, the provisions of
Section 35A-4-405(3) may apply.

R994-402-207.  Systematic and Sustained Work Search.
(1)  A systematic and sustained work search means that the

claimant must register for work with the Department and contact
at least 4 employers each week, unless advised otherwise by an
authorized Department representative.  The claimant should
have a realistic plan for finding employment.  All of the
employer contacts cannot be made on the same day except in
circumstances where a work search on several days of the week
is impractical.  Work search contacts must be with employers
not contacted within the last 90 days.

(2)  Except for claimants who have received Department
approval under section R944-403-201, there is no good cause
exception for failure to make a systematic and sustained work
search after the claimant has received instructions with regard
to the required work search.  If the claimant is ill or otherwise
unable to seek work, but files a claim for benefits after being
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instructed with regard to work search requirements, benefits
must be denied under Section 35A-4-402 and not under Section
35A-4-403(1)(c) unless the claimant was hospitalized for
treatment of an emergency or life-threatening condition.
Benefits may be allowed if the claimant failed to make the
required work search because he or she was on jury duty and
regular unemployment benefits would have been allowed under
similar circumstances.  If the claimant made the required work
search but was unable to work or unavailable for work for more
than half the normal workweek, he or she might be found
ineligible under Sections R994-403-111c and R994-403-112c.

(3)  If the claimant has obtained part-time work, he or she
is still required to make a work search on those days when he or
she is not working.  The number of contacts may be reduced if
the claimant is working a substantial amount of time in the part-
time job.

(4)  Work search requirements may be suspended if the
Department determines that severe weather conditions or other
calamity has forced a suspension of such activities by most
members of the community.

R994-402-208.  Claimant Responsibilities.
(1)  EB claimants must report all information as requested

by the Department.
(2)  An EB claimant is required to keep a detailed record of

the employers contacted including:
(a)  the name and address of the employer,
(b)  the date of contact with the employer,
(c)  the person contacted if personal contact is made,
(d)  the result of the contact,
(e)  the type of work sought,
(3)  Failure to keep records or provide such information

will result in a conclusion that a work search was not made
unless other convincing evidence is provided.

R994-402-209.  Period of Disqualification.
A claimant who fails to accept an offer of suitable work or

fails to actively seek work will be denied benefits for the week
in which such failure occurs and for the following weeks until
he or she has had employment during at least four subsequent
weeks and has earned at least six times his or her weekly benefit
amount.  The earnings do not have to be in consecutive weeks,
but must be bona fide, covered, employment.

R994-402-210.  Requalification Requirement Following a
Disqualification for a Crime in Connection with
Employment.

All disqualifications for regular unemployment benefits
continue to be in effect on EB claims.  In addition, a claimant
who has been denied benefits under Subsection 35A-4-
405(2)(b) is not eligible to receive EB until he or she has
returned to bona fide covered employment and earned at least
six times his or her weekly benefit amount in employment
subsequent to the disqualifying separation, even if the
disqualification period has ended.

R994-402-211.  Out of State Claimants.
A claimant who resides in another state but is filing against

Utah under the interstate benefit payment plan is only entitled
to two weeks of EB while residing in another state if the state of
residence is not in an extended benefit period.  The amount of
the payment, whether it is a full or partial payment, is
immaterial.  When a payment of any amount has been made for
each of two weeks, whether or not consecutive, no further
payments can be made.

R994-402-212.  Overpayments.
Overpayments established on extended benefit payments

are collectible in accordance with the provisions of Subsections

35A-4-406(4) and 35A-4-406(5).

R994-402-601.  Notice.
(1)  Immediately after it has been determined that an

extended benefit period will become effective or will end in the
state, the Department will make a public announcement and give
personal notice calculated to reach the largest practicable
number of potentially eligible persons within the state.

(2)  The notice given at the beginning of an extended
benefit period will state

(a)  the first date on which potential claimants may file a
claim for, and become eligible for, extended benefit payments,

(b)  eligibility criteria for EB, and
(c)  what action individuals must take to protect their

benefit rights.
(3)  Whenever there has been a determination that an EB

period will end, the Department will provide notice to all
claimants currently filing claims for EB of the forthcoming end
of the EB period and its effect on the claimant's right to EB.

R994-402-602.  Effective Date of EB Claim.
The effective date of claims for EB will be the Sunday of

the first week during which EB are payable in accordance with
Subsection 35A-4-402(7) provided the claimant has filed as
instructed.  The effective date of the EB claim may be backdated
upon a showing of good cause under Subsections 35A-4-403(1)
and 35A-4-401(1)(b).

KEY:  unemployment compensation, employee recruitment,
extended benefits
April 1, 2010 35A-4-402(2)
Notice of Continuation April 25, 2012 35A-4-402(6)(a)
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